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HOUSE OF ASSEMBLY
Wednesday 13 November 1991

The SPEAKER (Hon. N.T. Peterson) took the Chair at
2 p.m. and read prayers.

PETITION: HILLCREST HOSPITAL

A petition signed by 29 residents of South Australia
requesting that the House urge the Government not to close
the Hillcrest Hospital was presented by Dr Armitage.

Petition received.

PETITIONS: WATER RATING SYSTEM

Petitions signed by 226 residents of South Australia
requesting that the House urge the Government to revert
to the previous water rating system were presented by Messrs
S.J. Baker and Becker.

Petitions received.

PETITION: HINDMARSH ISLAND BRIDGE

A petition signed by 456 residents of South Australia
requesting that the House urge the Government not to
proceed with the construction of the Goolwa to Hindmarsh
Island Bridge was presented by the Hon. Ted Chapman.

Petition received.

PETITION: SMOKING IN PARLIAMENT HOUSE

A petition signed by 50 members of Parliament House
staff requesting that the House legislate to prohibit smoking
in the precincts of the Parliament was presented by Mr M.J.
Evans.

Petition received.

MINISTERIAL STATEMENT: SPECIAL PREMIERS
CONFERENCE

The Hon. J.C. BANNON (Premier and Treasurer): I seek
leave to make a statement.

Leave granted.

The Hon. J.C. BANNON: It is with regret that I inform
the House that, after consultation with my colleagues, the
Premiers of the other States, it was decided yesterday to
cancel the proposed Perth Special Premiers Conference
scheduled for next week. Mr Speaker, 12 months ago a new
process for reforming the Australian Federation was com-
menced in Brisbane. This process sought to rationalise the
financial relationship between the Commonwealth and the
States; to rationalise functional responsibilities between the
various levels of Government in order to minimise overlap
and duplication of services; and to improve the economic
efficiency of the country through the implementation of
wide-ranging micro-economic reforms.

Considerable progress had been achieved in this process
by the time the Prime Minister and the Premiers met again
in Sydney in July of this year. At that conference, the States
collectively demonstrated their commitment to economic
reform by agreeing to a range of major initiatives aimed at

increasing the efficiency of the Australian Federation. This
included:

e The establishment for the first ttme of a truly national
market for goods and occupations;

® The establishment of national supervisory arrange-
ments for non-bank financial institutions;

® Agreement to establish a National Rail Freight Cor-
poration;

@ Agreement to establish a National Road Transport
Commission for the development of uniform regula-
tions and charging principles for heavy vehicles;

e Agreement to develop a National Grid Management
Council to coordinate future electricity requirements
for the whole country;

e Agreement in principle that a framework be established
for national performance monitoring of Government
trading enterprise in order to compare data and lift
competitiveness.

These initiatives represented the willingness of States to put
national interests over parochialism. Each of these initia-
tives involved major concessions on the part of the States.
Since the Sydney conference, the States’ credentials on coop-
erative micro-economic reform have been demonstrated
through action. These reforms represented a substantial and
tangible outcome of the new and more mature federalism
that had characterised the Special Premiers’ Conference
process from the outset.

The reform of Commonwealth/State financial relations
had been set down for decsion at the Perth conference. As
the Prime Minister and the Premiers agreed in the Sydney
communique, the Perth conference would:

...consider the crucial and inter-related issues of reform of
Commonwealth/State financial arrangements including reviewing
the distribution of taxation powers to reduce vertical fiscal imbal-
ance and a clearer definition of the roles and responsibilities of
the respective Governments in the areas of program and service
delivery . ..

In preparation for the Perth conference, the States collec-
tively developed a position paper containing a range of
proposed reforms. First and foremost, the States agreed on
a ‘shared national income tax proposal’ whereby an agreed
percentage of national income tax receipts would be returned
to the States. This was to be achieved by a parallel reduction
in financial assistance grants to the States. This meant no
increased taxation burden for Australian taxpayers. This
would provide the States with access to a growing source
of revenue capable of guaranteeing our delivery of crucial
services into the future but with no diminution in the
Commonwealth’s capacity to manage the national economy.

Secondly, the States advocated the establishment of a
Council of the Australian Federation comprised of the Heads
of Government of the Commonwealth and the States. This
body was to provide a continuing mechanism through which
the range of micro-economic reforms already initiated in
this process could be sustained in the future. It was also to
provide a means by which rational decisions could be taken
on the future delineation of functional responsibilities
between the two levels of Government. Most critically, this
proposed council was to assist in lifting the vision of both
the Commonwealth and the States above their own narrow
and immediate nterests and to concentrate instead on the
pursuit of the national interest.

On Monday in the Commonwealth Parliament the Prime
Minister stated that the Commonwealth Government could
not support the States ‘shared national income tax proposal’.
In rejecting this option, however, the Commonwealth Gov-
ernment has not advanced any sound policy reason as to
why the proposal is unacceptable. Indeed, a joint report
prepared by the Commonwealth and the State Treasuries
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indicated that proposals such as the one advocated by the
States would result in a significant reduction in vertical
fiscal imbalance without compromising the Common-
wealth’s legitimate requirement to maintain macro-
economic control and without violating the principles of
fiscal equalisation. Furthermore, the same Treasuries’ report
notes that other successful federations (that is, the United
States, Canada and West Germany) are able to manage their
national economies with markedly lower levels of vertical
fiscal imbalance than Australia.

Although the Perth conference cannot take place under
the circumstances, the States nevertheless have themselves
resolved to continue the process. The States have decided
to meet in Adelaide next week in order to develop the range
of micro-economic reforms initated in Sydney. As these
reforms fall primarily within the province of the States,
substantial progress can be achieved without the Common-
wealth, The Adelaide meeting will also examine the for-
mation of the proposed council of the Australian Federation
and the crucial issue of employment and the economy. It
is to be hoped that after reflection the Commonwealth will
re-enter the process which collectively we began one year
ago, to create a more efficient and responsible Australian
Federation for the twenty-first century.

QUESTION TIME
ELECTRICTY TRUST OF SOUTH AUSTRALIA

Mr D.S. BAKER (Leader of the Opposition): Will the
Treasurer explain why he told the House on 18 March 1987
that ‘in order to set the record straight ... all transactions
undertaken by ETSA arc conducted in conformity with all
relevant finance and tax laws’ and that there was nothing
‘questionable’ about ETSA’s lease arrangements for the Tor-
rens Island and Northern power stations? Media reports last
night and this morning suggest that the Treasurer had per-
sonally approved an alleged tax scam at the expense of the
Commonwealth involving the leasing of ETSA’s power sta-
tions and that the Solicitor-General has stated that these
arrangements are still being disputed by the Commissioner
of Taxation.

The Hon. J.C. BANNON: This matter was raised in the
royal commission and I am not sure of the extent to which
it 1s in order, but, as it has been raised, I certainly welcome
the opportunity to set the record straight. However, I am
not sure about the extent to which I can transgress into
matters which are before the commission. I notice the Leader
of the Opposition has done so.

Members interjecting:

The SPEAKER: Order! Perhaps the Chair should clarify
the sub judice rule. The sub judice rule, on the interpretation
of the Chair, is that if it is likely to affect the outcome of
a court case or a commission, it is considered by this
Parliament to be sub judice. As a matter of fact, I have seen
the evidence from yesterday and the comment by the judge,
who considered this matter not to be significant at all in
the matters before the royal commission. Therefore, 1 do
not think it is sub judice at all.

The Hon. J.C. BANNON: Thank you, Mr Speaker. As I
said, I welcome the opportunity to respond to this matter,
which was reported in this morning’s Advertiser. 1 have
been advised that the reportage of that matter is arguably
defamatory, and I shall be considering whether or not it
would be appropriate for me to take action in the matter.
If the Opposition has had a hand, as it seems to have had
during the course of this commission, in presenting certain

documents and interpretations to members of the media to
gain the type of reportage that was gained this morning,
then it is absolutely heinous and disgraceful. The follow-up
question by the Leader of the Opposition today suggests
that that is very much the case. It has certainly been observed
in the commission—

Members interjecting:

The SPEAKER: Order!

The Hon. J.C. BANNON: —that the personal assistant
to the Leader of the Opposition has been culling through
the documents, marking passages that would seem to impli-
cate the Government or me, even though they are not
currently being discussed before the commission, and mak-
ing those available in photocopied form to members of the
media. It is disgraceful, and T am delighted to have the
opportunity to express my protest about it here on the
record.

Secondly, in relation to that article, the headline was
disgraceful, and the opening paragraph was misleading and
inaccurate and, indeed, that was raised by the counsel for
the Government—the Solicitor-General—in the commis-
sion this morning. I spoke to him on the telephone at
lunchtime and he advised me that he had raised the matter
and pointed out the inaccuracies, the distortions and the
unfair portrayal of me in that coverage. I understood that
the Commissioner agreed with him. I am getting a copy of
the transcript of that—

Members interjecting:

The SPEAKER: Order!

The Hon. J.C. BANNON: Here we have the Deputy
Leader of the Opposition joining in this game. It is disgrace-
ful.

Members interjecting:

The SPEAKER: Order!

The Hon. J.C. BANNON: I acknowledge that interjection
that I am a tax scammer so that it is on the record. We
will bear that in mind, too. If the Leader of the Opposition
wants to climb up out of the gutter that he is making of
his place in this Chamber and go outside and say that I am
a tax scammer, he can do so. I wonder what his own
colleagues think of this.

Members interjecting:

The SPEAKER: Order! The Premier.

The Hon. J.C. BANNON: This man is the Leader of the
Opposition—the alternative Premier—and he sits there and
interjects from his place at me, ‘“Tax scammer, tax scam-
mer’; he laughs when I call him up on it. If I had done
that, my colleagues would be ashamed of me, and I suggest
that his colleagues should be ashamed of him.

Members interjecting:

The Hon. J.C. BANNON: I have already said that I have
advice that the article this morning in its presentation was
arguably defamatory. 1 will consider the transcript of the
complaint before the commission, which the Commissioner
upheld today, and decide whether or not it is appropriate.
Of course, one is often in a no-win situation in these cases.
I will have my time before the commission; I will give my
evidence; and I will be judged on that. I will not be judged
in this scurrilous and underhand way either by the Leader
of the Opposition or by the media.

To get to the substance of the matter, the Northern Power
Station financing proposal was a legitimate transaction, one
that was typical of a number of transactions around the
country. It had a specific, favourable ruling from the Tax-
ation Commissioner to say it was not a scam. The Torrens
Island Power Station transaction was constructed along the
same lines. The assumption was made that, because the
NPWS approval had been given, a similar financing
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arrangement would obviously get the approval of the Tax-
ation Commissioner. I am not aware of anywhere that I
said it had his specific approval. I am aware that I said that
the NPWS had specific approval, and indeed it did.

None of that can be discerned from the article. In fact, I
did not give the approvals that were talked about on a
specific type of information, as was suggested. I did—and
I have said in this place—approve, and quite appropriately,
both the NPWS and the TIPS transaction, the result of
which was to improve the cost of borrowings to ETSA so
substantially that it allowed ETSA to have major control of
its tariffs.

It is part of a scheme of arrangement that was begun
under the Tonkin Government, the predecessors of the
Leader. Does he want to sing out that he was a tax scammer,
too? No; he is silent now.

Members interjecting:

The SPEAKER: Order!

The Hon. J.C. BANNON: Do not let him compound it,
Mr Speaker. He has already exposed himself sufficiently.
So, to summarise, the report is inaccurate. This is another
occasion on which I have been subjected to misrepresen-
tation, a cobbling together of the facts, with no right of
reply. I accept I will have my right of reply. While I have
to cop that, what [ do not have to cop is the Opposition’s,
under privilege, bringing these things into Parliament and
behaving in this way. I suggest that the Leader of the
Opposition grow up, become more responsible or be replaced.

Members interjecting:

The SPEAKER: Order!

HEALTH CARE FEE

Mrs HUTCHISON (Stuart): I direct my question to the
Minister of Health. On 1 December 1991 the Federal Gov-
ernment changes to the general practitioner Medicare
arrangements will come into effect. These will include a

$2.50 fee for bulk billed, non-cardholders for GP consul-

tations. Will the Minister indicate whether a similar fee will
be introduced for public hospital outpatient and accident
and emergency services in South Australia?

The Hon. D.J. HOPGQOOD: This matter has been raised
in the House previously and at that stage I indicated that
the Government was not in a position to give a definitive—

Mr LEWIS: I rise on a point of order, Mr Speaker. There
is nothing wrong; it is not a recording. Mr Speaker, my
point of order is that I thought that in this Chamber it was
customary to ask the question first and give the explanation
second and not to proceed to explain the position being
taken by the honourable member when the question is being
put before it is put.

The SPEAKER: I take the point of order. It has been
drawn to my attention, and I think the only way to over-
come it is for the honourable member once again to ask
the question and explain it. The member for Stuart.

Mrs HUTCHISON: I take your ruling on that. I direct
my question to the Minister of Health. Can the Minister
indicate whether a similar fee will be introduced for public
hospital outpatients and accident and emergency services in
South Australia given that on 1 December 1991 the Federal
Government changes to GP Medicare arrangements will
come into effect? These will include a $2.50 fee for bulk
billed, non-cardholders for GP consultations.

The Hon. B.J. HOPGOOD: I thank the House for the
opportunity to hear the question a second time. However,
the answer will be the same as the one I would have given
when I first rose to my feet. This matter has been raised in

the House previously and on that occasion I indicated that
at that stage the Government was not in a position to
indicate an attitude. It is now in a position to do that.

First, I put it in some kind of context by saying that from
the figures that I saw a week or so ago, it would appear that
at least in the early part of this financial year the traffic
through the accident and emergency departments of our
public hospitals seems to have declined marginally. There
is one hospital where there has been a quite considerable
decline in business in A and E. From memory, the average
might be something like a 5 or 6 per cent reduction.

The Australian Health Ministers Advisory Council
(AHMACQ), the meeting of officers, has met with Common-
wealth officers to consider this matter, particularly in light
of the fact that the State of South Australia and a couple
of other States have indicated that they will seek compen-
sation from the Commonwealth Government should there
be a substantial increase in costs to us in the A and E
departments as a result of the co-payment. So, the officers
have agreed to write a report on the whole thing and to
report early in the new year to see whether there is any
basis for the States seeking additional compensation from
the Commonwealth in relation to these things.

It may be that, for the most part, the bulk of the people
who use the A and E departments for primary health care
are pensioner cardholders anyway who would not be affected
by the new arrangements and, therefore, it is unlikely that
there will be an increase in activity. The situation at present
is that we do not know, but it is agreed, in the light of the
arrangement entered into by AHMAC, that no payment will
be levied at the A and E departments, at least for the time
being while the matter is being considered. My own position
is that the entering into of any sort of charging arrangement
should be a last resort.

STATE FINANCING ARRANGEMENTS

Mr S.J. BAKER (Deputy Leader of the Opposition): Can
the Treasurer tell the House whether other tax schemes
similar to the ETSA power station lease-back arrangement
have been used by the Government and, if so, can he
provide the details and advise whether any have been quer-
ied by the Tax Office? In the Treasurer’s statement of 18
March 1987 he told the House that ‘in addition’ to the
ETSA deal, ‘we will explore other areas where such financ-
ing arrangements can be made which would lessen the
financial burden on the State’.

The Hon. J.C. BANNON: Quite appropriately over a
period that covers the previous Liberal Administration and,
indeed, my Government, SAFA as it has operated has tried
to ensure that the taxpayer of South Australia gets money
at the lowest price, gets a maximum return for the way in
which our money is managed and does so within the law
of the land. That is the crucial point. There is no way in
the world that SAFA or any Government body can be
responsibly involved in what the Leader would like to call
a scam. Does that mean that money authorities should
expose themselves to tax that they are not legally obliged
to pay? Of course not; that would be totally irresponsible.

My responsibility as the Premier of South Australia is to
ensure that we get as much value out of our finances as we
can, that the taxpayers of South Australia get the maximum
benefit. That is my responsibility and, providing it is within
the law, that responsibility shall be discharged by the experts
whom the Government has to do that. All those things are
fully set out and explained in the various reports that are
presented to Parliament. For instance, with respect to the
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Torrens Island Power Station, that issue has been dealt with
extensively in SAFA’s reports. There is nothing underhand,
nothing hidden. It is upfront and it is appropriate. It is
legal. 1t is disgraceful for the suggestion to be otherwise.

In this issue of trying to ensure that we get the best value
for the taxpayers’ dollar, it is about time that the Leader of
the Opposition, if he wants to pursue us on this, followed
it as well. I am talking about the royal commission and the
fact that the people sitting there, whose aim it is to find
out ways of discomfiting the Government and to distort
the proceedings of the commission, are being paid for by
the taxpayers of South Australia. Hundreds of dollars—

Mr D.S. Baker interjecting:

The SPEAKER: Order!

The Hon. J.C. BANNON: Hundreds of dollars a day are
being paid by the people of South Australia to allow the
Leader of the Opposition to be represented. That is appro-
priate. I do not back off from the decision we made that
that should happen. What is not appropriate is that that
representation be used in a blatant political exercise. It is
disgraceful and if that continues—

Mr D.S. Baker interjecting:

The Hon. J.C. BANNON: No, that representation will
continue. We will continue to provide taxpayers’ funds for
that representation. What I am suggesting is that the Leader
instruct his counsel and his advisers to use their right of
representation properly.

WORKCOVER

The Hon. J.P. TRAINER (Walsh): Will the Minister of
Labour advise the House of the state of WorkCover’s
unfunded liability in view of the Opposition’s prediction of
a figure as high as $260 million as at 30 June 19917

The Hon. R.J. GREGORY: I thank the honourable mem-
ber for his question, because WorkCover’s unfunded liabil-
ity has fallen by $16 million from the last financial year to
$1335 million at June this year.

Members interjecting:

The Hon. R.J. GREGORY: I am very pleased that the
member for Hayward agrees with me. The major drop in
the number of claims, encouraged by the bonus penalty
scheme, and improving administration has helped Work-
Cover turn around its performance. Claim numbers for
1990-91 were down by 11 per cent on the previous year and
some have been quick to say that that is due to falling
employment and the recession. According to Australian
Bureau of Statistics figures, from Juné 1990 to June 1991,
employment in South Australia fell by 1.2 per cent. While
others have said that the increase in levies is responsible,
the corporation recorded a $133 million trading perform-
ance turnaround, and the lift in average levies brought in
an additional $55 million.

1 have said repeatedly that WorkCover is an insurance
scheme and that fewer claims mean lower costs in relation
to the scheme and an improvement in the financial bottom
line. Clearly, the bonus penalty scheme has brought home
the cost of workplace injuries to employers, prompting action
in the workplace. The actuary has acknowledged that as
much as 90 per cent of the drop in claims can be attributed
to the bonus penalty scheme. Claim drops such as the one
that occurred in March have not been seen over this period
in other States’ schemes. The actuary indicates that further
savings can be expected thanks to a range of initiatives
introduced by management in the past year. This good result
is a tribute to the staff of the WorkCover Corporation’s
board, and its Chief Executive Officer, Mr Lew Owens, and

this good result is a disaster for members of the Opposition
and their predictions. They should be cheering at the drop
in the number of injuries in the workplace and the better
performance of WorkCover, but they are not: all they are
doing is whingeing.

WORKERS COMPENSATION

Mr INGERSON (Bragg): My question is directed to the
Minister of Labour. Has the Government completed its long
awaited actuarial report into the current liabilities of work-
ers compensation in the public sector? If so, what is the
total liability and, if not, when will the report be published?
The Department of Labour’s annual report, tabled yester-
day, revealed that the cost of Government workers com-
pensation blew out by 13.9 per cent last financial year and
that the number of claims exceeding two years lost time
was increased from 18 to 58. The report stated that, whilst
this was not as bad as WorkCover’s experience, the position
‘requires close monitoring’. In his report, the Auditor-Gen-
eral said:

The department had advised that an estimate of lability for
current workers compensation claims should be available by 31
August 1991,

That was some time ago.
The Hon. R.J. GREGORY: The answer is ‘No.’

TAFE FUNDING AND CONTROL

Mr HERON (Peake): Can the Minister of Employment
and Further Education advise on progress achieved by Aus-
tralia’s Employment and Training Ministers when they met
in Melbourne last Friday to discuss the future of TAFE
funding and control and the expansion of training places?

The Hon. M.D. RANN: I thank the honourable member
for his interest in this area. Despite some of the media
coverage, Friday’s meeting, attended by the Minister of
Education and me, was a necessary first step towards estab-
lishing a constructive partnership between the Common-
wealth and the States on a number of important issues,
including TAFE, rather than blindly accepting an uncosted,
hastily prepared takeover bid. At that meeting of State
Education, Employment and Training Ministers, State and
Territory Ministers unanimously asked the Federal Govern-
ment to boost funding for new training places for school
leavers. We asked the Federal Minister Mr Dawkins to go
to Federal Cabinet to get a commitment for tens of thou-
sands of extra TAFE places around Australia; we wanted to
see the colour of their money. We hope he will be successful
in securing a major commitment to training for Mr Hawke
to announce tomorrow in his employment statement. Cer-
tainly, in doing so, Mr Dawkins has our support and back-
ing.

Tomorrow’s announcement by the Prime Minister will
be the test of the Commonwealth’s commitment to tackling
unemployment and the crisis confronting school leavers. If
unacceptable strings are attached which seek to pre-empt
proper negotiations at heads of Government and ministerial
level, the Commonwealth would have failed that test, and
that would be a message to the States that the Common-
wealth is looking for a back-door approach to a TAFE
takeover by playing politics with the unemployed. Not only
do we need the first instalment of the increase in TAFE
places called for in the Finn report but also huge boosts to
labour market programs are required to help directly those
most affected by the recession, the unemployed.
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Let us face facts. The main gain for Australia is to provide
a future for school leavers who will be flooding onto the
employment and training markets in the new year. Tackling
this national recession will take considerable national resolve,
and this week’s Commonwealth announcement must pro-
vide us with a real and substantial response to the jobs
crisis. We must help kickstart the recovery that we deserve.
Friday’s meeting was constructive. It involved compro-
mises. Previously there had been 13 different options for
TAFE’s future. We narrowed that down to three to be
considered at heads of Government level.

South Australia’s position is that total Commonwealth
control of South Australia’s TAFE presents serious disad-
vantages for South Australian TAFE students and local
industry. Of course, TAFE is vitally important to our regional
economy. It must be industry driven, relevant and dynamic
and not sunk in a bureaucratic blancmange from Canberra.
We will certainly be pleased to secure extra funding from
the Commonwealth for new TAFE places. We need new
places and a massive expansion of those labour market
programs. The answer to unemployment is not a panzer
division of DEET officials running through our TAFE col-
leges.

The Hon. T.H. Hemmings interjecting:

The Hon. M.D. RANN: The member for Napier rather
unfairly calls out, “‘What about your own personal behav-
tour?’, referring to Mr Dawkins’ comments on my role at
that meeting and the role of the Western Australian Min-
ister. If insisting that unemployment be placed on the agenda
of a meeting of Employment Ministers and calling for a
Federal Government report on that i1s poor behaviour, then
I can say that I am guilty as charged. Certainly if standing
up for South Australia’s interests in those meetings is any-
thing to go by, I am sure that the Minister of Education
and I will not be asking for remission.

My main concern is for the future of the tens of thousands
of school leavers who will be looking for jobs, training and
further education in the new year. I am sure that that is
also the concern of all members of Parliament. A complete
Commonwealth takeover of TAFE would mean that South
Australia loses out. We have heard the story before: resources
would be diverted to the bigger States to enable them to
catch up and once again we would be penalised for being
at the head of the pack. I hope that we can have a construc-
tive partnership and not be turned into janitors for TAFE.

GOODSPORTS PTY LTD

Mr MATTHEW (Bright): Will the Premier order an
immediate investigation into the practices of the company
Goodsports Pty Ltd, which is 50 per cent owned by the
Grand Prix Board and which has been selling Chinese T-
shirts with the approved Grand Prix design as ‘Made in
Australia’? I have received a number of complaints that
Grand Prix T-shirts carrying the ‘Goodsports’ label and a
label stating that T-shirts are ‘made under licence from the
Australian Formula 1 Grand Prix Board’ are made in China.
I have purchased a number of the T-shirts and experts have
confirmed they are Chinese made. I have also visited
Goodsports Pty Ltd and spoken to a senior staff member
who advised me:

You won’t find ‘Made in Australia’ labels on our T-shirts
because this year they’re all from China.

Compounding the seriousness of the problem, two of the
shirts I purchased were labelled ‘Made in Australia’ and
had the original label cut out, leaving remnants of it visible
on both shirts. A third shirt has no label with country of

origin marked on it. Section 31 of the South Australian
Trade Standards Act provides, in part:

No person shall in the course of trade or business provide any
materially inaccurate information in respect of any goods or
SETVICES.

Penalty: Five thousand dollars.

Where information includes:

‘place or date of manufacture, packaging, distribution, origin
or supply’.

The SPEAKER: Order! I ask the honourable member to
draw his question to a close.

Mr MATTHEW: The sale of the T-shirts also appears to
have breached regulations under the Commonweaith Com-
merce Trade Descriptions Act and the Australian standards
for labelling of clothing. Those who have complained to me
are concerned that, while this Government is urging people
to give a mate a job and buy South Australian, a company
50 per cent owned by the State Government is selling
Chinese T-shirts.

Members interjecting:

The SPEAKER: Order! The member for Hayward is out
of order.

The Hon. J.P. TRAINER: On a point of order, Mr
Speaker, the reference in Standing Orders to facts which
may be offered by a member in support of a question
involves the facts only so far as is necessary to explain the
question and no further.

Members interjecting:

The SPEAKER: Order! The House will be aware that I
called the honourable member to order to close his question.
At the end of the question I was also calling order when
the member for Walsh took his point of order.

The Hon. J.C. BANNON: I will have the matter that the
honourable member has raised investigated. It is inappro-
priate and unacceptable for anybody to wrongly label or
represent goods that are put on sale. I am not aware of the
general commercial practice and [ am also not aware of the
circumstances of this case. ] am a bit wary, in the light of
some of the allegations that the honourable member has
raised in the past, to accept them at face value. Therefore,
I will obtain a full report on the circumstances.

EQUAL OPPORTUNITY OF ACCESS

The Hon. T.H. HEMMINGS (Napier): Will the Minister
of Public Works tell the House what his department is doing
to address the needs for equal opportunity of access for
people with disabilities and the number of aged people in
our community?

The Hon. MLK. MAYES: [ thank the honourable member
for his question, because it affects many South Australians
and of course many visitors to this State who need to use
our facilities or who need access not only to public buildings
but also heritage buildings, schools and other buildings of
community importance throughout the State. It is a good
record and I am proud that I am able to report this to the
House and to the community. Since 1979 SACON has paid
particular attention to the provision of access to new build-
ings. In the past, it has modified many hundreds of existing
buildings throughout the State to make them accessible to
people with disabilities. The Australian Council of Reha-
bilitation of the Disabled has expressed its appreciation to
SACON for its commitment and achievement in providing
community access to public buildings. It has commended
the development of the SACON Access Charter, which I
believe is the first of its type in Australia.

As the honourable member was my predecessor and had
a responsibility for this area, it is appropriate for him to
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ask this question of me as he played a significant part in
establishing the access charter and the unit that administers
it. SACON has taken a leading role in this area in research-
ing the building needs of people with different types of
disability. This has resulted in the development by SACON
of a number of Australian standards for access design. A
number of those have been incorporated as world standards.

The work that SACON has undertaken has allowed chil-
dren with wheelchairs access to schools; it has allowed
people with disabilities and children access to many of our
heritage buildings and historic areas that are important not
only for their own education but also for their understand-
ing of the history of this State and country.

Dr Armitage interjecting:

The Hon. ML.K. MAYES: You have been looked after. It
is also important that we consider numerous aspects in
terms of the unit’s development, where this particular—

Dr Armitage interjecting:

The Hon. M.K. MAYES: You have been looked after—
and you will be looked after if you don’t keep quiet.

Dr Armitage interjecting:

The SPEAKER: Order! The member for Adelaide is out
of order, and the Minister will direct his remarks through
the Chair.

The Hon. M.K. MAYES: Thank you, Mr Speaker, I will
continue to do so. One feature that I want to acknowledge
particularly is the development of our velodrome, which
will now have—

Dr ARMITAGE: Mr Speaker, I rise on a point of order.
In answering my interjection that there was no disabled
access to my electorate office the Minister indicated that I
had been looked after. Given that nothing has been done
to my electorate office, I ask that he withdraw that.

The SPEAKER: Order! In the first place, the honourable
member has admitted that he was out of order in interject-
ing. Secondly, whether or not the honourable member’s
electorate office was looked after is not a point of order.

The Hon. MLK. MAYES: Thank you, Mr Speaker. As I
was saying, of particular importance is our new velodrome,
which will provide not only viewing access for people with
disabilities but also access to the central arena for sporting
groups. That will be of significant assistance to people with
disabilities in allowing them to enjoy not only being a
spectator at the velodrome but also participating in the
sports undertaken in the central arena. So, SACON has a
unit of some significance, that is, the Disability Access
Advice Section, which is believed to be the only full-time
service of its type in Australia. It has provided an important
service not only to councils and community groups but also
to architects and developers throughout the State.

1 am very pleased to report that the South Australian
construction industry is progressing very successfully in
providing access to public community facilities for people
with disabilities. It is an excellent result, and I am delighted
to be able to report that to the House.

SOUTH AUSTRALIAN SPORTS INSTITUTE
DIRECTOR

Mr OSWALD (Morphett): Why did the Minister of Rec-
reation and Sport allow the Premier’s close friend, Michael
Nunan, the Director of the South Australian Sports Insti-
tute, to go on long service leave for six months yesterday
when there are so many outstanding questions about the
operations of the institute such as illegal coaching contracts,
misuse of funds and nepotism? Is this relationship the
reason why the Minister has been so slow to deal with long-

standing allegations of favouritism at the institute? Will Mr
Nunan be returning to the position of Director when his
long service leave comes to an end?

The Hon. MLK. MAYES: I have not enjoyed for some
time such a disgusting question from the Opposition. I think
that this ranks as one of the worst, so I really do not believe
it deserves much time at all. However, I will answer the
only part of the question that deserves an answer, and that
relates to the Director’s long service leave. That is not a
matter for me to approve; it is the responsibility of the
Acting Director of the department. It is a matter between
him and the Director. The Acting Director approved the
leave in accordance with the provisions of the award under
which the Director works. I can assure the honourable
member that the Director’s position is there, and when he
returns from long service leave he will take up that role
again.

TEACHER LITIGATION

Mr M.J. EVANS (Elizabeth): I direct my question to the
Minister of Education. What assistance with legal costs and
in other respects will the Minister provide to parents and
other members of the school community who provide evi-
dence and information, on a confidential basis to or at the
request of school principals, which relates to the competency
of individual teachers and which may subsequently become
the subject of legal dispute? With the current concern to
identify teachers who may not be performing at a satisfac-
tory level, it is essential for the protection of those teachers
and all other parties concerned that the relevant information
is properly documented. Where this is undertaken by a
parent and confidential information is subsequently pro-
vided to a principal, it exposes that parent to legal proceed-
ings, often at a cost that they cannot afford. The
documentation process is usually undertaken at the request
of the principal, and I am advised that there are no mech-
anisms in place to protect parents in this context.

The Hon. G.J. CRAFTER: I thank the honourable mem-
ber for this important question. Although I do not believe
that the circumstances he describes occur very often, I
understand that there is some precedent in this area. I
further understand that this matter was brought to the
honourable member’s attention by one of his constituents.
I also met that constituent last week when I visited the
school where the constituent teaches and discussed this
matter with that person. I undertook to ascertain through
officers of my department the background to this particular
piece of litigation and how the department and, indeed,
other Government agencies may assist the person who is
going through this most unfortunate episode. I will be pleased
to relay to the honourable member the advice when I receive
it from my officers. ’

STATE BANK

The Hon, JENNIFER CASHMORE (Coles): I direct my
guestion to the Treasurer. Why did the State Bank Group
sell its SAMIC shareholding last month to interests associ-
ated with Harvest Corporation in preference to other poten-
tial buyers? It is understood in financial circles that interests
associated with Harvest Corporation may be attempting to
gain access to SAMIC’s reported $7.6 million cashbox and
that the State Bank Group may have unfairly facilitated the
share purchase of SAMIC by these interests in preference
to other buyers. Despite multi-million dollar losses by Har-
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vest Corporation, the State Bank lent directors of the cor-
poration at least $4.91 million in May 1989 to enable the
company to be privately owned.

The Hon. J.C. BANNON: I will seek a report.

WEST LAKES REVETMENT WORK

Mr HAMILTON (Albert Park): Will the Minister of
Marine advise the House of the latest developments with
repairs to the revetment work at West Lakes? The repairing
of the revetment work has raised considerable interest
amongst most residents whose properties abut the water-
way—

Members interjecting:

Mr HAMILTON: What does the dung beetle want?

The SPEAKER: Order! The honourable member will
direct his comments through the Chair.

Mr HAMILTON: Thank you, Mr Speaker. I have been
requested by residents in Nareeda Way to discover what
progress has been made.

The Hon. R.J. GREGORY: The member for Albert Park
has been very assiduous in assisting his constituents to make
representations to me in respect of the revetment work at
West Lakes. I agree with him that some parts are deterio-
rating markedly and are dangerous. Over a long period, in
consultation with residents, the department has attempted
to find suitable replacement material for the revetment
work. At one stage the department replaced the original
blocks because they were crumbling and dangerous. How-
ever, the replacement blocks were looked upon as being
unsatisfactory. The department has conducted a number of
tests in consultation with residents to discover what would
be a suitable long-lasting replacement material for these
blocks.

The other week I was in the Port Adelaide area and visited
West Lakes to inspect the work in progress. In consultation
with people living on Delfin Island, the engineers and work-
ers from the department had installed a few metres of
replacement revetment work which, I was advised, could
last up to 90 years but would certainly last at least 50 years.
However, 1 was appalled to find that the workers were
working under water on this replacement revetment work.
It horrified me to see that because we agreed that this repair
work, for which we allocated $340 000 this year, could begin
without lowering the lake.

Work is not proceeding as fast as the engineers would
like and it was estimated that, if we lowered the lake, the
repair cost could be reduced by 25 to 33 per cent over the
cost of working under water. Seeing the work, I immediately
informed the appropriate people that, in my view, the work-
ers should not be required to carry out the replacement
revetment work under water with breathing apparatus
because it was dangerous. I then had discussions with the
Mayor of Woodville and, as a result, the lake level will be
lowered. We will then see how quickly the work proceeds.
The Mayor indicated to me that the Corporation of the
City of Woodville would bring on its annual clean-up of
the lake earlier than planned because the council needs a
lowered water level to do that work.

The department has given an undertaking that, should
the quality of the water deteriorate during this period, the
work will cease and the level will rise so that the water can
be flushed out. It is our plan that the level will be raised
on weekends so that the usual water sports that take place
on the lake can continue. All I am asking is that the people
who live around the lake put up with a minor inconvenience
so that the far superior revetment work can be put in place.

I stress that I was appalled by the conditions in which
employees of the Department of Marine and Harbors were
working. As far as I am concerned, the working conditions
with the water level lowered are much better, and we will
get more value for our dollar.

STATE BANK

Mr BRINDAL (Hayward): My question is to the Treas-
urer. How much of the $506 million of ‘other abnormal
items’ which worsened the State Bank’s loss last year was
caused by taxation liabilities incurred by off balance sheet
companies and the State Bank Centre, and does the Treas-
urer stand by his earlier answer that ‘the off balance sheet
companies have been structured in such a way as to provide
the maximum taxation advantages which are legally avail-
able under the law to the clients of State Bank Group, State
Bank Group itself and therefore to South Australia’?

The Hon. J.C. BANNON: All that information is avail-
able in the accounts of the State Bank. As I mentioned at
the time of presenting the budget, the bank was able to
prepare its accounts and statements in time for the budget
but foreshadowed that it would also be issuing a further set
of accounts in accordance with the new accounting stand-
ard. By so doing it will actually be the first bank to comply
with that standard, and I expect those further accounts to
be released shortly.

ENVIRONMENTAL TECHNOLOGY

Mr FERGUSON (Henley Beach): Will the Minister for
Environment and Planning say how many grants have been
received and at what cost for strategic research projects and
environmental technology? Recently, I sent correspondence
to the Federal Minister for the Arts, Sport, the Environment,
Tourism and Territories seeking from her information as
to how the Federal Government could assist in terms of
the pollution of Gulf St Vincent, particularly in relation to
the Patawalonga and Torrens Rivers. In her reply to me she
indicated that, although most grants go to the CSIRO for
research into the application of processing Australia’s raw
materials, other grants are available to State Governments
in respect of research projects in environmental technology.

The Hon. SSM. LENEHAN: I thank the honourable
member for his continuing interest in the quality of the
water in Gulf St Vincent and, indeed, in the whole question
of the cleanliness of the marine environment. Recently, the
board has offered $3.4 million in grants for nine strategic
research projects in environmental technology. These pro-
jects range from such processes as bleaching and deinking
with hydrogen peroxide, which involved a grant of $318 000,
through to such things as real-time monitoring of waste
waters, which involved a grant of $557 000.

The Engineering and Water Supply Department, through
the Australian Centre for Water Treatment and Water Qual-
ity Research, was a member of a project team that submitted
an unsuccessful application for funding. The project’s aim
was to develop a cost effective method for the treatment of
municipal solid wastes and sewage sludge so as to produce
stable composts of high quality. It is my intention to ensure
that the department, in concert with the Australian Centre
for Water Treatment and Water Quality Research, contin-
ues to pursue the successful application of some moneys,
and I hope that it will develop that project and apply, where
appropriate, for further subsidy or funding for such a pro-
ject.
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BENEFICIAL FINANCE CORPORATION

Mr SUCH (Fisher): What advice has the Treasurer been
given about the progress of the Taxation Office investiga-
tion into Beneficial Finance, which precipitated raids by
officers of the tax office and Federal Police in March this
year?

The Hen. J.C. BANNON: I have had no further infor-
mation provided to me at this stage.

BUSINESS MIGRATION PROGRAM

Mr QUIRKE (Playford): I ask the Minister of Industry,
Trade and Technology what progress has been made in the
reintroduction of the program of business migration, and
what implications are inherent for South Australia? Mem-
bers will be aware of the termination of the previous pro-
gram of business migratipn by the Federal Government
some months ago.

The Hon. LYNN ARNOLD: Even though the former
business migration program has been terminated, a residual
effect is still working its way through the system, because
all applications that had been registered before the end of
August were still allowed for processing. Those applications
for migration are being processed under the business migra-
tion program in various parts of Australia. Indeed, it is
likely that those applications will continue to be processed
even when the new scheme has been introduced, it is expected
in February next year. It is anticipated that Federal Cabinet,
in the next few weeks, will give final approval for the details
of the business skills program, and that will enable a dif-
ferent type of business migration program to develop. At
the State officer level we have been involved in discussions
with Federal authorities on the design of that new program,
indeed, I will be having discussions with my Federal min-
isterial colleagues indicating the South Australian Govern-
ment’s viewpoints on this matter.

It is pertinent that States have views on the matter of
business migration. We said, when the previous BMP scheme
was modified in 1988 or 1989, that we were unhappy at
some of the modifications that had been made. At the time
we said there was a real risk that States like South Australia
might not get a fair share of the business migration appli-
cations. More seriously, we said there was a real worry that
the delegation of powers to accredited agents might lead to
some applications not being rigorously processed and the
investigations not being undertaken as thoroughly as they
should be. We warned of that at the time. The very failures
that the Federal parliamentary committee identified in the
business migration program picked up precisely those sorts
of areas. If our concerns had been taken on board at the
time, the scheme would have been more successful and we
would still see it in operation at this stage.

We believe that there should be monitoring of what hap-
pens and would strongly recommend that all migrants under
this type of scheme should be asked to show what happens
after two or three years with respect to funds invested in
this country. We will be watching closely to see whether
this new scheme provides adequate coverage for those areas.

Regarding the previous program and the way it was
designed, after an initial impressive growth in the number
of business migrants coming to South Australia, we saw a
sharp fall away. We believe it was because the accredited
agents system was not operating fairly with respect to States
like South Australia. Having reached a peak of about 8 per
cent of business migrants coming to South Australia, that
fell away markedly, and in the most recent 12 months it

has fallen to below 3 per cent. We are very concerned that
that should happen. We hope that the new scheme will
provide better opportunities for States like South Australia
to get their rightful share of business migrants. When all is
said and done, good business migrants are very important
for this country. They bring capital, business skills, oppor-
tunities and trade links. If the scheme is properly run, with
proper evaluation and monitoring, they are a real plus to
the economic activity of Australia.

REMM-MYER CENTRE

Dr ARMITAGE (Adelaide): Will the Treasurer explain
the conditions under which the State Bank will become the
owner of the Adelaide Remm-Myer Centre after March next
year and reveal the bank’s total exposure under these con-
ditions? Has this contingent liability been fully accounted
for in the current estimates of State Bank losses?

The Hon. J.C. BANNON: I will seek a report on those
matters for the honourable member.

ENGLISH LANGUAGE

Mr HOLLOWAY (Mitchell): Has the Minister of Edu-
cation raised with his Commonwealth and State counter-
parts the lack of support for English as a Second Language
(ESL) teaching resources for the children of overseas stu-
dents who are in Australia on temporary resident visas and,
if so, with what results?

The SPEAKER: Order! The honourable member will
resume his seat. There is far too much discussion in the
Chamber. The Chair cannot hear the question. The member
for Mitchell.

Mr HOLLOWAY: Because of the close proximity to
Flinders University, a number of overseas students live
within my electorate and send their children to local schools.
One school has 13 such children. These children speak
virtually no English, but they cannot be considered in the
staffing formula for ESL appointments at the school because
they are the dependents of temporary residents. Nor are
they entitled to be placed in a language centre under the
pnew arrivals program.

I have been told that the educational needs of these
children are not being fully met and that ESL resources for
other eligible students are reduced because it is impossible
not to attend to the needs of the children of temporary
residents who are at the school.

The Hon. G.J. CRAFTER: I thank the honourable mem-
ber for raising this question, which is a good example of
conflict between Commonwealth and State policy and pro-
grams in this area. Work is under way to try to resolve this
issue, which unfortunately has placed increased burdens on
a number of our schools which, as the honourable member
has said, were in close location, for example, to tertiary
institutions to which families come to access courses of
tertiary education while their children attend local schools.
The Commonwealth support for English as a Second Lan-
guage (ESL) program comes in two elements:

(1) The general support element assists schools to pro-
vide services for ESL students who have reached a level
of English language competence which enables them to
participate in mainstream classes. The Commonwealth
provides a fixed amount of funding for that, and the
States provide an additional amount of money to support
those programs.
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(2) The new arrivals element provides assistance on a
per capita basis for intensive programs for newly arrived
students with minimal or no English language skills.

The eligibility criteria for the general support element
includes the provision that students must be permanent
residents of Australia, and therein lies the problem to which
the honourable member refers. The guideline, however,
states:

Students temporarily resident in Australia may, however, be

included in programs/classes organised for eligible students if a
school wishes.
The Commonwealth, however, provides no funding to cater
for this group of students in our schools. The language
ability of a number of these temporary resident students
matches more closely that targeted by the new arrivals
category, that is, those students having minimal or no Eng-
lish language skills.

However, the Commonwealth guidelines for funding the
new arrivals program specifically excludes temporary resi-
dents, although the same proviso exists, that is, that such
students may be included at the school’s discretion in pro-
grams and classes organised for eligible students. In effect,
the Commonwealth guidelines throw the responsibility for
these students back onto the schools, without providing any
extra resources to help the schools cater for that group of
students who have specific needs.

The problem for these schools is that, of course, they will
try to accommodate these temporary students and it is
impossible for conscientious teachers not to assist them,
but it means that the funding that each school receives for
eligible students is spread more thinly, as it attempts to
meet the needs of more students than it is funded for.

It is an anomaly in the Commonwealth guidelines that
needs to be addressed, especially as the number of such
students is likely to grow as a result of the Commonwealth’s
push to encourage more tertiary students to study here, as
well as the potential numbers of temporary residents coming
to South Australia as a result of the moves to encourage
more overseas business and personnel to Australia.

Some of these issues have been the subject of discussion
among Commonwealth, State and tertiary education offi-
cials throughout this year. Following a Commonwealth pro-
posal to establish a nationally consistent school fee for the
dependants of temporary residents who are enrolled in our
Government schools, there have been meetings of offices
to discuss this matter. These fees will enable some addi-
tional resources to be available in schools where these stu-
dents are enrolled. However, as far as support for English
as a Second Language is concerned, it was agreed that a
separate fee be charged. The precise fee is yet to be decided.

I hasten to emphasise that the agreed national fees will
not apply to dependants of all overseas students who are in
Australia on temporary resident visas. For example, those
who are in receipt of scholarships or sponsorship from the
Australian Government, higher education institutions or
approved non-government organisations will be exempted
from paying the fee. These dependants will be offered places
in our schools on the same basis as Australian students.

Mr S.J. BAKER: I rise on a point of order, Mr Speaker.
This important subject should have been the basis of a
ministerial statement.

Members interjecting:

The SPEAKER: Order! That choice is not a choice for
the Chair. However, let me point out that there was one
question today that was longer than this answer. I draw the
attention of members to Standing Orders on questions,
including comment. Several questions today involved sub-
stantial comments. Questions should be short and to the

point, as should answers. I ask the Minister to complete his
answer.

The Hon. G.J. CRAFTER: These new fee arrangements
will apply to overseas students whose applications for visas
are lodged on or after 1 March 1992. While these agreements
will have some impact on the provision of ESL in our
schools, the matter raised by the member for Mitchell
requires further attention from the Commonwealth Gov-
ernment, which I am pleased to be able to pursue.

WHARF PARKING

Mr MEIER (Goyder): Is the Minister of Marine, through
the Department of Marine and Harbors, intending to impose
parking fees of $1 000 a year in respect of all vehicles parked
on wharves by drvers wishing to purchase fish products
from fishing vessels? A letter in my possession from the
Director of Regional Ports to SAFCOL Holdings advises
SAFCOL that in future, if they wish to park a vehicle on
the wharf area at Robe, a parking rent of $1 000 per annum
payable quarterly in advance will be required. Not only is
the $1 000 parking fee identified but many other terms and
conditions need to be adhered to. It has been put to me
that this 1s a cynical revenue raising exercise by the Gov-
ernment.

The Hon. R.J. GREGORY: I thank the honourable mem-
ber for Goyder for his question. I am not familiar with the
matter he has raised, but I will get a report for him. How-
ever, I point out to the House that the fishing havens
provided and maintained by the Government are subsidised
from Government revenue to about 75 per cent. For a Party
that talks about cost recovery, I think the member for
Goyder, as a member of that Party, would applaud fees that
are realistic.

PRISON LABOUR

Mr De LAINE (Price): I direct my question to the Min-
ister of Correctional Services. Will the Minister tell the
House what the South Australian Government’s policy is
on the use of cheap prison labour to compete with the
private sector in the manufacturing industry? In August
1991 a trade union newspaper ‘The Metal Worker' carried
an article about the Newcastle Trades Hall Council being
angry with the NSW Liberal Government for approving a
manufacturing venture between a private company and
Muswellbrook prison, where prison labour was paid between
$29 and $129 a week to do tradeswork.

The Hon. FRANK BLEVINS: I thank the member for
Price for his question. I notice that over the past two or
three weeks the Liberal Party has released its policy on
prisons and I am very pleased to say that I think it is a
forward step. The Liberal Party had a long way to go, but
it has certainly gone part of the way and I congratulate it
on that. However, there is still a long way for it to go.

One part of the policy raised my eyebrows, and that
related to the suggestion that prisoners ought to be released
to building sites to work as builders’ labourers. I saw in the
newspaper yesterday that 75 per cent of building workers
in the State will be out of work by Christmas. I would
imagine that putting several hundred prisoners into the jobs
of those who are remaining would not be looked upon
favourably by the community as a whole. I am sure that
that part of the policy has not really been thought through
very well. Nevertheless, there is a real problem and I give
credit to the Liberal Party for at least starting to think about
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it. It has not thought about it very well, but at least it has
made a start. That problem relates to the use of prison
labour in manufacturing and in other employment-related
areas, and there is no doubt that it is horrendously expen-
sive these days to keep people in prison and that the com-
munity expects a certain standard that we must deliver.

While some sections of the community would say we
should throw them in a hole and throw away the key,
immediately we did that we would have another section of
the community yelling at us in relation to prison conditions.
So, it is pretty much a no-win situation. The competition
that prison labour is able to afford is very real. At least one
company in South Australia has been severely disadvan-
taged by the use of Victorian prison labour. I am delighted
to say that that company, which is in the electorate of my
colleague the Minister of Housing and Construction, has
been able to rise above that competition, but for a while it
was a close thing.

Whilst the example given by the member for Price related
to a union’s complaining about competition from cheap
prison labour, that article could equally have been written
by the Chamber of Commerce and Industry and published
in its journal because, immediately we use prison labour to
compete against the private sector and damage an employer,
everyone opposite would complain, and I would agree with
them. So, it is a very difficult problem.

However, I have released a report and a discussion paper
on the way we are looking at the problem here in South
Australia. I commend that paper to the Opposition with a
great deal of goodwill, because I can sec in this State, to
some extent, the development and emergence of a bipartisan
policy on prisons and on the way in which we deal with
offenders. I think that Parliament and both political Parties
ought to be commended for that.

PERSONAL EXPLANATION: PREMIER’S
COMMENTS

Mr MATTHEW (Bright): I seek leave to make a personal
explanation.

Leave granted.

Mr MATTHEW: In his reply to a question I asked earlier
today, the Premier reflected on my character by making the
unsubstantiated claim that in the past I had provided Par-
liament with inaccurate information. The Premier’s com-
ments contravene Standing Order 127 and, accordingly, I
ask your indulgence, Mr Speaker, to request that the Premier
withdraw his remarks.

The SPEAKER: The Chair has two points to make. First,
if a withdrawal was required, the honourable member should
have taken a point of order at the time. Secondly, the Chair
does not believe that this constitutes a personal explanation.

ABSENCE OF CLERK

The SPEAKER: 1 inform the House that, during the
absence of the Clerk due to illness, under Standing Order
24 his duties will be performed by the Deputy Clerk, Mr
D.A. Bridges, and I have appointed Mr G.W. Thomson,
Clerk Assistant, to carry out the duties of Deputy Clerk and
Sergeant-at-Arms.

GRIEVANCE DEBATE

The SPEAKER: I pose the question that the House note
grievances.

The Hon. E.R. GOLDSWORTHY (Kavel): The Premier
made one of the more interesting ministerial statements
today, and it was a fairly important one. In fact, he is a
fairly recent convert to this idea of Federal-State coopera-
tion and he is following the lead of the Leader of the
Opposition who suggested some time ago that there needed
to be some rationalisation of the taxing arrangements between
the States and the Commonwealth. Similarly, the Prime
Minister is following the lead of former Prime Minister
Fraser in seeking to hammer out a new deal in relation to
federalism.

Unfortunately for old jelly back, the Prime Minister whom
his colleague Senator Walsh described as needing a spine
transplant, he is having great trouble with the heir apparent.
It was all summed up more than adequately in an article
in the Weekend Australian by McGuinness, who is one of
the more enlightened writers on that paper. The headline
reads, ‘Keating’s ambition drives stake into heart of reforms’.
Before I read it, let me just say that I had some time for
Keating. 1 thought he had something going for him, but
when he is prepared to wreck probably the most important
reform in this nation to satisfy his own ambition, I find
that any respect I had for him dissipates very quickly. The
McGuinness article is well worth reading. It states in part:

Paul Keating’s mindless drive for the prime ministership is

likely to do irreparable harm not only to the economy but also
to the very fabric of the Constitution, since in the pursuit of his
ambition he is willing to abandon any commitment to economic
reform and to sabotage the emerging consensus between the Com-
monwealth and States on cooperative constitutional reform.
It is a fact that, over the years, the Commonwealth has
usurped many functions which belong constitutionally to
the States. It has done it using all sorts of ruses, and the
responsibilities of just about every State Government
department have been duplicated in Canberra. This has led
to one of the most bloated bureaucracies in the western
world and I applaud any effort to reduce that duplication.
That was the line that the Premiers were taking.

This action has been forced on the nation. The fact that
the nation is virtually insolvent has forced rationalisation
onto unwilling bedmates. We have a Liberal Premier and
Labor Premiers on the same tram for the first time in living
memory. It has been forced on them by the need to make
some fundamental, rational, economic decisions on the way
this country is run. Because poor old jelly back Hawke does
not have the strength and needs to woo the left and the
centralists in Canberra to defeat Keating, this great reform
looks like foundering,

Why is it that the Labor Party and the centralists have
taken more and more functions to Canberra: for the simple
reason that there are more votes in it. Why is the conser-
vation lobby so keen for the Federal Government to control
all conservation issues: because it can focus its attention
there. That lobby knows it can use every trick in the book
to get the Government to legislate, using the device of a
High Court decision in relation to an international treaty.
That political decision on whether or not to give the power
to Canberra was split 4:3. In my judgment it was unconsti-
tutional, but such political decisions are being made by the
High Court. It is leading to a concentration of power with
the centralists in Canberra.

The history of dictatorships shows that, if you can cen-
tralise power and authority, you can dominate. The cen-
tralists fear the decentralisation of power, which is what our
Constitution dictates. Any attempt to rationalise the eco-
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nomic and tax-sharing arrangements must be welcomed.
Keating says that we cannot do it. Fraser agreed to give a
fixed percentage of income tax to local government, the
third arm of government, the less influential arm of gov-
ernment. It got up to 1.75 per cent of tax revenue. It has
since been whittled away by the centralists to about .75 per
cent. What is wrong with that principle?

The SPEAKER: Order! The honourable member’s time
has expired.

Mrs HUTCHISON (Stuart): I should like to inform the
House of the Port Pirie lead program. In March 1984, the
Environmental Health Centre was established in Port Pirie
and its objectives over a ten year period were to reduce the
number of children with a blood lead level equal to or
greater than 30 micrograms per decilitre, and also to decrease
the possibility of further lead absorption by all the children
living in that city. After five years, the achievements of the
centre showed that there was a 20 per cent reduction in the
blood lead levels of children up to the age of seven years
and the proportion of children with a level above 25 mico-
grams per decilitre had approximately halved. In addition,
the blood lead levels had decreased in children whose homes
had been decontaminated. It can be seen that the lead
program is working very well in Port Pirie.

In November 1990 the Environmental Health Centre
became an unincorporated health unit reporting to the Min-
ister of Health. The person through whom it reports is Dr
Kerry Kirke, who is the Executive Director of the Public
and Environmental Health Division of the South Australian
Health Commission. To October 1991, the biological mon-
1toring has proven that 60 to 64 per cent of eligible children
under seven years are currently participating in the program.
That is 2 marked increase from the figure at the beginning
of the program and even at the five year stage. There are
also increased numbers of children under four years being
tested and this is enabling the staff to identify potential
health problems before they occur. The centre is being
proactive in this regard.

The general decline in the lead levels of all children living
in the city is being maintained and that is excellent testi-
mony to the work done by the people at that centre. Not
only are the lead levels in children being monitored, there
1s also environmental monitoring by the Environmental
Health Centre. Approximately 1 850 sites throughout the
city have been assessed and, because of the increased public
awareness in the city, more people are seeking advice or
random testing prior to initiating projects. In other words,
before they do something on their land, they ask that it be
tested by the centre. If it has something to do with children,
in that way they can ensure that it is safe for their children.

There has also been domestic decontamination and, by
the end of September 1991, 1265 of the estimated 2 000
homes had been decontaminated with a further 94 sites
having been actioned. That figure includes the acquisition
and demoliton of about 100 substandard or condemned
properties. A recent project with regard to one of those
condemned properties has been to demolish the house and
then establish an environmental garden on the property.
That project is going quite well and it is proving to be quite
a tourist attraction to people who come through the city.

The community services that are provided by the Envi-
ronmental Health Centre include counselling, referrals and
general support, which are an integral part of program inter-
vention. Also, the centre has been working closely with other
agencies to ensure that young children and their care prov-
iders receive a total care package covering other health
issues, including diet, immunisation and so on. Mr Speaker,

I think you will see that the children of Port Pirie are being
looked after very well indeed.

There have also been continuing public education pro-
grams, involving students and women of child-bearing age,
because obviously they are the ones who nurture the chil-
dren and who need to have as much information at their
fingertips as possible. Also, new home buyers and renova-
tors have been targeted over this past financial year, so that
they know what is actually provided at the centre and can
check before they build.

Earlier this year a library was established in the centre’s
reception area for visitors and members of the public. Recent
brochures cover health and safety and home maintenance.
A number of decontaminated streets have received awards
from the Tidy Towns judges, one of which would have been
the site I was talking about with the environmental garden
established on it. Overall, the Environmental Health Centre,
which was established for that 10-year period, has been
doing a wonderful job in Port Pirie. Not only that, the
centre is establishing its name further afield for having been
a leader in this type of decontamination.

The SPEAKER: Order! The honourable member’s time
has expired.

The Hon. JENNIFER CASHMORE (Coles): Like the
member for Kavel, I would like to register my anger and
dismay as a member of a State Parliament of Australia at
the way in which the Special Premiers Conference has been
torpedoed. The proposed conference that was to be held in
Perth next week is the victim of ALP faction fighting and
the megalomania of two men, Paul Keating and Bob Hawke.
It is a tragedy that the citizens of Australia and the future
of the States are the victims of this megalomania.

It is outrageous that members opposite and their Canberra
counterparts have allowed this to happen. The overwhelm-
ing leadership ambition of this man ruined the May Pre-
miers Conference when he mounted his challenge on the
eve and on the very day of that conference, and now he
has ruined another. This ruination by Paul Keating, and
the craven capitulation by Bob Hawke to a Caucus which
has exerted pressure because it loves centralised control
more, it seems, than it loves its country, is threatening the
very future of the States and, indeed, the political and
economic reforms that are so desperately needed in Aus-
tralia.

The Premier said that the Prime Minister stated that the
Commonwealth Government could not support the State’s
shared national income tax proposal. He went on to say
that the Commonwealth Government had not advanced
any sound policy as to why the proposal is unacceptable.
Indeed, there is no sound reason for opposing this proposal,
which is entirely in accordance with the constitution of this
country and also in accordance with the wishes of this
country’s citizens. We are well aware that the Premiers in
the States have very little scope to meet the service needs
which they are required to fulfil under the Australian Con-
stitution. The only sources of income that the States can
raise are pay-roll tax, business franchise, stamp duties and
other narrow-based taxes, each of which is adversely affected
in times of economic downturn, such as we are experiencing
right now. The Government that is responsible for spending
the money must also be responsible and accountable for
raising the money.

This was the subject of my maiden speech, it has been
the subject of private members’ motions that I have moved
over the years and it was the subject of part of a chapter
in my recently published book 4 Chance in Life. On page
81 I said:
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If you are not responsible for raising the money, you tend to
be less responsible about spending it. Also, since those who pay
the piper call the tune, the Commonwealth has ways of deter-
mining exactly how it wants its payment spent. In 1971-72, 10
years ago, special purpose payments as a percentage of general
assistance from the Commonwealth to the States was 39.72 per
cent of the total—
large enough, one will admit—

Ten years later, this year, those special. purpose grants had

increased to the point where they are greater than the total sum
of general purpose payments.
Of course, under this system, the people of this State lose
in three ways. Our priorities are subordinated to those of
the Commonwealth. The effects of duplication on one hand
and the effect of administrative costs of duplication on the
other mean that we simply do not get the value of the tax
dollar. On top of this, there is a complete failure of account-
ability.

Mr Malcolm Fraser, when Prime Minister, made substan-
tial strides towards reform in this area. That momentum
was totally lost when he lost Government. Liberals are
committed to this, and indeed the Leader of the Opposition
expressed that commitment virtually a year ago when he
called for new arrangements for tax sharing. For Mr Hawke
to say that he and the Caucus could not countenance a
State tax is ridiculous. We are talking about a guaranteed
State share of Commonwealth income tax, which would
ensure that the States had the responsibility to spend wisely.

The SPEAKER: Order! The honourable member’s time
has expired.

Mr HAMILTON (Albert Park): You, Mr Speaker, like
many other members in the House, are probably wondering
why I have been so quiet, and why I have not interjected—
and quite properly so. One of the reasons is what took place
in this Parliament yesterday. After leaving here last night—
at 12.1 I think it was—] went home, but I could not sleep.
I could not sleep because of the revelation made by the
Premier that a member of this Parliament uses something
like 5.1 tonnes of filtered water every day of the year. That
absolutely staggered me. Eventually, I went to bed, and I
woke up—

Mr Lewis: You wet the bed!

Mr HAMILTON: Well, actually that’s interesting: I almost
did. I had this vision of flushing water, so 1 had to go to
the bathroom. After coming from the bathroom, I sat down
at the kitchen table. I thought, ‘Kevin, you’ve got to work
out how one could use so much water?” So I worked that
out. It took me some time on the calculator, but I wanted
to make sure that my calculations were correct. I worked
out roughly—given that mathematics was not my favourite
subject—that one would have to flush the toilet 12 000
times or drink 30 000 cups of tea each day (and I suppose
if one has an investment in India somewhere, one can
understand that)—

Mr Groom: How many showers?

Mr HAMILTON: That is interesting. Given that each
shower would use 100 litres of water, that would equate to
50 showers a day, which would equate to about 18250
showers a year. I find that incredible. The 6 million litre
man' They ought to call him Mr Niagara. Seriously, I thought
he must have had a wetland on his property. I know he is
a duck shooter—and I will not ridicule him for that. I was
absolutely staggered by this. The amount of 5.1 tonnes of
water kept running per day is filtered water that is fluori-
dated at a nominal cost of 85¢ per litre.

An honourable member interjecting:

Mr HAMILTON: 1 am stunned by that. It has been put
to me: where could one get a comparable commodity at 85¢
a kilolitre or a tonne? I know that one cannot get wood at

that price; that is about $100 a tonne. We have this precious
commodity, delivered all the way from the Murray, filtered,
chlorinated and fluoridated. I was absolutely staggered, so
members can understand why I could not sleep. I thought
that I should try to go back to sleep and not upset the
household, so I turned off the light and tried to get back to
sleep. 1 tossed and turned and eventually I had to get up
again, because this is a very serious subject.

I thought, “What have we to do to assist this man? I
thought that when I did the washing I would work out how
many litres of water I would have to use. Then my thoughts
came around to having a shower. As an old bushman, I can
have a wash in a gallon of water—no bull. I thought, ‘Where
1s this man using this water? That is what I want to know.
The Minister is on the front bench. I appeal to the Minister
to forget our politics and to take a bipartisan approach. I
plead with the Minister to approach this gentleman and to
offer him some counselling.

Members interjecting:

Mr HAMILTON: My colleagues laugh, but I am being
serious. I believe that this man needs a bit of counselling.

Mr S.J. BAKER: On a point of order, Mr Speaker, I
know that the honourable member likes having fun, but he
is reflecting on a person in another place. Under the Stand-
ing Orders—

The SPEAKER: Order! I do not believe that anybody has
been named in this debate.

Mr S.J. BAKER: Yes indeed, Sir. Earlier in his original
contribution he did indeed.

Mr HAMILTON: I did not.

The SPEAKER: Order! The honourable member’s time
has expired. I listened to the debate. I will check Hansard,
but I do not believe anyone was named.

Mr OSWALD (Morphett): This afternoon during Ques-
tion Time I asked the Minister of Recreation and Sport
about the Sports Institute. The Parliament and the people
of this State have a right to know what is happening in the
Department of Recreation and Sport and, in particular, the
Sports Institute and the Recreation Institute. I should have
thought that in the circumstances the Minister would have
come here this afternoon at least with a ministerial state-
ment spelling out clearly what has happened there.

Earlier this year we had the sacking of the Director of
the Recreation Institute. I raised this matter in the Estimates
Committees and was told that that was not correct; he was
only shifted sideways administratively. The department does
not use the terminology ‘sacking’. I have had conversations
with others in the department, and there is no question but
that the head of the institute was shifted sideways by a
deliberate executive decision. The administration of the
Recreation Institute then fell into an acting capacity under
the Director of the South Australian Sports Institute.

We and the sporting community have seen over the past
12 to 18 months to my knowledge—and I am told that 1t
was gathering momentum before that—a usurpation of power
by the Director of the Sports Institute in secking to run the
whole of the department. We have seen the continuing
conflict that has gone on between the Director of the Sports
Institute and the former Chief Executive who has now been
allocated to conduct our bid for the Commonwealth Games.
Conflict existed with that particular gentleman and there
was conflict between the Director of the Sports Institute
and the Acting Director, Mr Young.

We have also seen a continuation of the Director’s using
his authority to try to get his way and, when he has not got
his way, going over the two Chief Executive officers directly
to his friend the Premier. This has put the Minister in an
untenable position. I have the greatest sympathy for the
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Minister in trying to administer the department. In many
areas the Minister of Recreation and Sport is a good Min-
ister and 1 am not going to take away a lot of the good
work that he has been doing. However, he has been ham-
strung over the past several years in administering the
department because the Director of the Sports Institute has
chosen to go over his head and go straight to the Premier
to get what he wants.

I raised some pertinent questions on this subject during
the Estimates Committees and I received no replies. It really
is a matter of my using Parliament to raise questions on
behalf of the whole community. The sporting community
knows that there is chaos in the department. Those involved
in the Recreation Institute know that there are problems
there and they would like some specific answers.

The allegations that have been put to Government and
Opposition members of nepotism in the department must
be answered. We raised questions in the Estimates Com-
mittees concerning the illegal coaching contracts and opin-
ions that had been given by Crown Law, and we have not
had answers to those. There have been continuous allega-
tions of misuse of funds over the years and there have been
no answers to those allegations. What we have is a statement
in the Advertiser saying that the Director has been put on
long service leave for six months. There is no indication as
to what will happen at the conclusion of that period. The
Minister in the House today, under some pressure, said that
the Director would return to the Sports Institute, but we do
not know that. We do not know what the final outcome
will be.

We do not know whether this is the way that the Gov-
ernment 1s choosing to ease him out so that his friendship
with the Premier and the relationships at that level can be
placated. We know that every decision that has caused
conflict regarding this gentleman as Director has been coun-
termanded or helped on its way by his friendship with the
Premier. The sporting community wants to know what is
going on in the department. We would like a ministerial
statement in this House tomorrow from the Minister spell-
ing out exactly what is happening in the department, who
1s running it, who was responsible for decisions—

The SPEAKER: Order! The honourable member’s time
has expired. The member for Mitchell.

Mr HOLLOWAY (Mitchell): This morning I had the
pleasure of going to the opening of a display by the Depart-
ment of Road Transport of the plans for the first phase of
the new third arterial road project. These plans are on
display at the Mark Oliphant building at the Science Park
within my electorate and they will be displayed there for
the next four weeks, until 8 December. Members of the
project team will be in attendance at that display to answer
gueries by members of the public who wish to look at those
plans.

The third arterial project is important for people in the
southern suburbs. The project is due to start in late 1993.
It will be of considerable benefit to those people who live
beyond O’Halloran Hill in the southern suburbs of Ade-
laide. The project will also be of great benefit to people in
my electorate, particularly the first phase, which covers the
area from near the Mitsubishi factory at the corner of
Ayliffes Road and the Main South Road up to the intersec-
tion of South Road and Seacombe Road, and it covers
many of the major intersections along South Road and
Marion Road in that triangular area.

This project will be particulary beneficial to the residents
of Bedford Park. There are two sections of Bedford Park
which are affected by it. In the first part—the area bounded

by the Sturt River and the Flinders Medical Centre and
South Road—the residents have had a number of problems
over the years with access to South Road. According to the
plans that were revealed to the public today, a service road
will be provided for those residents of that area. It will be
particularly beneficial for those residents who live along
South Road itself. It is extremely difficult for people who
live on such a busy section of South Road to back their
cars out into the traffic during the morning, particularly at
peak hour. Those residents also have to put up with a great
deal of traffic noise from trucks going past very close to the
front of their homes. A service lane, which will be separated
from South Road by a traffic island that will be suitably
landscaped, will be of great benefit to the people of the
area.

The plans revealed today will also be of benefit to the
residents of another section of Bedford Park, that is, the
small triangle bounded by South Road, Shepherds Hill Road
and Sturt Road adjacent to Flinders University. Those res-
idents have had a number of problems in gaining access to
South Road as a result of traffic flow and there has also
been much traffic using side streets because of the increasing
number of students at Flinders University and also because
of people going to Flinders Medical Centre.

I am pleased to say that the third arterial will take in
some of the problems faced by those residents. In particular,
it is proposed that the intersection between Sturt Road and
South Road will be improved, and traffic lights will enable
easier access onto South Road for traffic from Flinders
University, and that will help to alleviate the problem of
traffic in the side streets of Bedford Park. The widening of
South Road through that point will also assist residents on
that section of South Road to get into the mainstream of
traffic, because a separate access lane will be provided. I
am also pleased to say that the third arterial project will
benefit the residents of Sturt and Darlington in the electo-
rates of Hayward and Fisher who similarly have problems
with access to such a busy area.

The display at the Oliphant Building over the next four
weeks also provides details of some of the other measures
that are part of this project. So far as pedestrians are con-
cerned, I note it is proposed that a path will go under the
main South Road bridge at the Sturt River to enable pedes-
trians to cross without having to deal with eight lanes of
traffic at that point. It is proposed that there will be indented
bays at most bus stops in order to maintain a continuous
traffic flow past stationary buses. It is also proposed that
bus priority be given for city bound buses turning into
Ayliffes Road at its intersection with South Road. Right-
hand turn arrows are proposed for signalised intersections.

The SPEAKER: Order! The honourable member’s time
has expired.

DANGEROUS SUBSTANCES (COST RECOVERY)
AMENDMENT BILL

Returned from the Legislative Council without amend-
ment.
AUSTRALJA AND NEW ZEALAND BANKING
GROUP LIMITED (NMRB) BILL

Returned from the Legislative Council without amend-
ment.
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EDUCATION (NON-GOVERNMENT SCHOOLS)
AMENDMENT BILL

The Hon. G.J. CRAFTER (Minister of Education)
obtained leave and introduced a Bill for an Act to amend
the Education Act 1972. Read a first time.

The Hon. G.J. CRAFTER: I move:

That this Bill now be read a second time.

I seek leave to have the second reading explanation inserted
in Hansard without my reading it.

Leave granted.

Explanation of Bill

The Government proposes to amend the Education Act
1972 by this Bill in relation to the registration of non-
government schools.

These amendments arise from the experience of the Non-
government Schools Registration Board and are, with one
exception, confined to Part V of the principal Act.

Several of the amendments will provide new powers to
the board and have been found necessary in the light of
recent legal experience. All amendments are intended to
assist the board in better discharging its statutory respon-
sibilities.

The Bill is the result of lengthy preparation and wide
consultation with groups likely to be affected by it. Promi-
nent among these are the South Australian Commission for
Catholic Schools, the Independent Schools Board of South
Australia, the Children’s Services Office, the Association of
Non-government Education Employees and the South Aus-
tralian Institute of Teachers.

Under these amendments, the Non-government Schools
Registration Board will be empowered for the first time to
take account of standards in non-government preschool
services. In addition to the likelihood of improved stand-
ards in these centres for the children using them, the rec-
ognition gained for these services through this amendment
will also result in better industrial conditions for non-gov-
ernment preschool staff as they will now come under the
appropriate industrial awards. The amendment will also
achieve consistency between the definitions of government
and non-government schools in Part 1 of the principal Act.

Further amendments will allow the board to take account
of educational planning considerations when registering
schools. At present only schools applving for Common-
wealth general recurrent funding are subject to any assess-
ment of whether they are a needed service and whether
they will have an impact on existing schools. This assess-
ment is exercised independently of the Non-government
Schools Registration Board. Schools established for profit
are ineligible for government funding. Such schools may
have a serious impact on existing government and non-
government schools as they can be located anywhere pro-
vided only that they comply with local planning require-
ments. The board under the proposed amendments would
be able to take such factors into account when registering
schools. A gap in existing educational planning procedures
will thus be closed.

More realistic penalties will now be prescribed for both
first and subsequent offences for operating an unregistered
non-government school. These penalties were last revised
in 1986. The amendments are realistic in contemporary
financial terms, and complement penalties prescribed else-
where in Part V of the principal Act.

Increased penalties will also be prescribed for failure to
keep adequate records of student attendance or failure to
furnish attendance returns as required and for hindering or

preventing authorised board panel members from carrying
out an inspection on a non-government school. These pen-
alties have not been revised since 1980 and 1983 respec-
tively.

From the date of operation of this Act, schools will be
issued with a new certificate of registration by the board.
Schools will be required to display a copy of this certificate
on every campus. There is a penalty for failing to comply
with this provision. The certificate will carry a description
of the school which will include all locations at which it is
registered to operate, the name of its governing authority
and any conditions applying to its registration. The infor-
mation thus publicly accessible, which must be correct, will
benefit both the school community and the public.

The heading of Part V Division III of the principal Act
is to be altered to describe more appropriately the purpose
of the division and will become, simply, ‘Review of Reg-
istration’. This division will also be amended so that, in
future, there can be no difficulty over the service of notices
in relation to a review of registration by the board and no
likelihood of this provision not being fully and accurately
complied with.

The amendments [ have outlined above will not result in
any cost increases save those associated with the printing
and issuing of new certificates of registration. This small
cost will be absorbed in the current budget. There is likewise
no requirement for additional staffing.

Clauses 1 and 2 are formal.

Clause 3 amends section 5 of the principal Act by insert-
ing in the definition of ‘non-government school’ in subsec-
tion (1) ‘pre-school,” after ‘in’.

Clause 4 amends section 72 of the principal Act by strik-
ing out from subsection (2) (b) ‘one of whom shall be an
officer of the Department’ and substituting ‘of whom one
must be an officer of the Department or an officer of the
teaching service’.

Clause 5 amends section 72f of the principal Act by
striking out and substituting higher penalties. The proposed
penalty for a first offence of operating an unregistered non-
government school is $10 000 (instead of $1 000) and for
a subsequent offence $10 000 (instead of $1 000) or $500
per day (up from $100 per day).

Clause 6 amends section 72g of the principal Act by
striking out subsections (3) and (4) and substituting new
subsections.

The proposed subsection (3) provides that where the board
is satisfied on an application under section 72g that—

(a) the nature and content of the instruction offered,
or to be offered, at the school is satisfactory;

(b) the school provides adequate protection for the
safety, health and welfare of its students;

(c) the school has sufficient financial resources to ena-
ble it to comply with paragraphs (a) and (b) in
the future;

and

(d) the registration of the school is not likely to have
a substantially detrimental effect on the ability
(including the financial ability) of an existing
school to provide education of a satisfactory
standard,

the board must register that non-government school for

such period as it thinks fit.

The proposed subsection (4) provides that the board may
impose such conditions on the registration of a non-govern-
ment school as it thinks necessary—

(a) with respect to the location of the school;

(b) with respect to the safety, health and welfare of
students at the school; and
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{c) to ensure that those students receive a suitable edu-
cation.

Clause 7 inserts a new section 72ga after section 72g of
the principal Act that provides in the proposed subsection
(1) that where the board registers a non-government school,
the Registrar must issue to the school a certificate of reg-
istration in a form approved by the Minister that includes
the following information:

(a) the name of the school;

(b) the address of each of the school’s campuses;

(¢) the identity of the governing authority of the school;

and

(d) the conditions (if any) that apply to the registration
of the school.

The proposed subsection (2) provides that where a reg-
istered non-government school has more than one campus,
the Registrar must issue a sufficient number of duplicate
certificates of registration to enable the school to comply
with subsection (3).

The proposed subsection (3) provides that a registered
non-government school must at all times display its certif-
icate of registration, or a duplicate certificate of registration,
in a conspicuous place at each of the school’s campuses.
There is a penalty of $100 for a breach of this subsection.

The proposed subsection (4) provides that the governing
authority of a non-government school must, within 14 days
after—

(a) a condition of the school’s registration has been
varied or revoked;

(b) any other change in the information recorded in
the certificate of registration has occurred;

or

(c) the registration has been cancelled,

return the certificate of registration and the duplicate

certificates (if any) to the Registrar.

There is a penalty of $100 for a breach of this subsection.

The proposed subsection (5) provides that on receipt of
a certificate of registration, or duplicate certificate of reg-
istration, pursuant to subsection (4), the Registrar—

{a) must, if the school’s registration has been cancelled,
destroy the certificate or duplicate certificate;

(b) may, in any other case, alter the certificate or dupli-
cate certificate or issue a new certificate or dupli-
cate certificate in respect of that school.

Clause 8 strikes out the heading of Division III of Part
V of the principal Act and the heading ‘DIVISION III—
REVIEW OF REGISTRATION’ is substituted.

Clause 9 amends section 72j of the principal Act by
inserting a proposed subsection (2b) after subsection (2a)
that provides that notice in writing addressed to the gov-
erning authority 1dentified in the certificate of registration
of a non-government school and—

(a) left at the school with someone apparently over the
age of 18 years;

or

(b) sent by post to the school in a pre-paid envelope
addressed to the governing authority identified
in the certificate of registration,

will be taken to be service of the notice on the govern-

ing authority of the school for the purposes of subsec-

tion (2).

Clause 10 amends section 72n of the principal Act by
striking out subsection (3) and substituting a new subsection
(3) which provides that the head teacher of a registered non-
government school who fails to comply with the provisions
of this section is guilty of an offence and liable to a penalty
of $500. (The previous penalty for this offence was $200.)

119

Clause 11 amends section 72p of the principal Act by
striking out subsection (2) and substituting a new subsection
(2) which provides that a person who prevents the members
of a panel from carrying out an inspection under subsection
(1), or hinders such an inspection, is guilty of an offence
and liable to a penalty of $500. (The previous penalty for
this offence was $200.)

Mr S.J. BAKER secured the adjournment of the debate.

PRIVACY BILL

Adjourned debate on second reading.
(Continued from 12 November. Page 1800.)

Dr ARMITAGE (Adelaide): Last night the substance of
my contribution was that a number of grave intrusions of
privacy have occurred in the past, as acknowledged by a
number of media outlets and certainly abhorred by mem-
bers of Parliament. Equally, there would be a number of
consequences of this Bill that most members of Parliament
would not be happy to see. In effect, these consequences
would see the end of investigative journalism in South
Australia.

As I indicated last night, I have had correspondence with
many media outlets, one being the Federation of Australian
Radio Broadcasters. I asked a number of questions. The
submission from the General Managers of SAD, 5AA, SAFM,
KAFM and 102FM states:

One highly publicised aspect of the debate for the Bill is concern

about intrusions by media upon individuals affected by personal
grief or tragedy. However, these do not warrant the far reaching
gag upon the media which would be achieved by this Bill. The
Bill does not even achieve a right of action in some of the press
examples attached to the select committee reports.
That is exactly the point I wish to make about a number
of the examples that the member for Hartley and other
members opposite, as well as members on this side of the
House, have cited. No-one approves of that, but this Bill
simply will not achieve all the ends to which it is dedicated.
The letter further states:

Surely educating the public as to their present remedies must
be preferable to such drastic new legislation.
1 agree.

The Hon. Ted Chapman interjecting:

Dr ARMITAGE: I am being quoted by the member for
Alexandra. Indeed, I have said that and, as the member for
Alexandra would know, having heard my comments last
night, many remedies have been proposed by the various
media outlets. Where should we go from here? There are
obvious problems that have to be addressed by society in
relation to an invasion of personal grief, and Parliament is
an appropriate forum for those concerns to be addressed.

However, we ought not curtail legitimate expressions of
investigative journalism or investigations by historians,
geneaologists and so on. They should not be curtailed because
of this Bill. I am optimistic, because of the suggestions put
forward by various media outlets as to the way in which
they individually deal with these problems, and because of
the pressure under which journalists have found themselves
in the past couple of months when the Bill has been the
subject of public discussion, that the changes proposed by
journalists will stop invasions into personal grief without
stopping other facets of journalism.

I would like to quote from the AJA letter, which I am
sure other members have received. The following motion
was passed at a recent meeting of the South Australian
branch:
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That the branch propose a change to the union’s rules to allow
branches to appoint community representatives (who are not AJA
members) to judiciary committees. That if a decision is made to
appoint such representatives, at least two shall be appointed.
That is completely appropriate. The community is calling
for these invasions of privacy to cease, and community
representation on these committees is a good way to go.
The AJA attached to its letter a photocopy of the front page
of its most recent edition of its monthly journal The Jour-
nalist, and that paper quotes a number of initiatives pro-
posed by the AJA. In particular, it seeks an independent
Press Council, funding by a compulsory levy on advertising,
adequate resourcing, equal representation of the publishers,
the AJA and the public, and an independent Chair. I note,
in particular, that each publisher would be required to pub-
lish in full, in a manner determined by the council, any
matter affecting a particular application.

These are constructive suggestions that have been put to
members of Parliament by the AJA. The media realise that
they are on notice about this important matter, but I do
not believe we ought to sacrifice the baby with the bath
water. If we ask the media to address these issues 1 have
detailed and to make constructive suggestions as to how the
problems can be addressed, we will end up with the best of
all worlds. However, I serve notice to the media that there
are great expectations incorporated in my opposition to this
Bill.

Mr SUCH (Fisher): This Bill concerns me because, on
the one hand, I accept that people have a right to privacy
and that there have been some gross breaches of privacy by
a small element of the media; at the same time I do not
wish to see the media constrained in what is a semi-dem-
ocratic society from performing its very valuable role.

We need to keep in perspective intrusion into grief, for
example, because, when we look at publications, articles,
television programs and so on, we find that the number of
bad examples is very small. In the overall context, I believe
that is the case: the number of occasions on which the
media offends against public taste and decency and invades
privacy is relatively small. I have not been subjected to any
gross intrusion. That is not to say that it will not happen,
and I can understand members of Parliament and other
people being angry when it does happen. I do not condone
the actions of that small section of the media.

We should highlight some of the good work done in the
media. A rather pertinent case was reported in today’s Mes-
senger Press Southern Times and it relates to the recent
tragic death of a teenager in the southern suburbs—a lad
by the name of Wesley Meconi. That newspaper within the
Messenger chain is quite a significant and large one. The
approach adopted by the journalist, Gordon Armstrong, in
dealing with the family and reporting on what happened to
that lad is an example of how the media can go about its
task in a responsible way. That article states, in part:

The death of Hackham teenager Wesley Meconi at the Onka-
paringa Gorge has struck a nerve with the southern community
and, indeed, probably most parents of teenage children. The
Southern Times Messenger shares the grief the Meconi family is
feeling and appreciates their time in talking to the paper.

In conclusion, it states:

To David and Anna Meconi and daughter Jo, who made Aus-
tralia their home when they left England just over a year ago, our
thoughts are with you.

In the concluding paragraph of a second article, Mr Arm-
strong states:

Wesley’s tragic death has touched so many people—and again
hammered home the point that every minute on this earth is
precious.

Gordon Armstrong is an example of a journalist who did
not go in gung ho and upset the family, who were grieving:
he approached them and has presented an article which is
sympathetic and which does justice to a very fine boy, We
need to keep grief intrusion in perspective. There has been
an emphasis on the bad aspect of the media, but let us not
forget that most of the time most journalists do the right
thing. I certainly do not want to see them shackled so that
they cannot carry out their function in our society, which
is to inform, to expose and to provoke.

One of my concerns with this Bill is that I believe it
would lead to a legal smorgasboard. In many ways, it is
vague, and it would allow the legal profession to have a
field day. I do not believe that that is something we should
encourage. The Bill is cast in a very wide manner. I appre-
ciate that it does not deal just with aspects relating to the
media, but its vagueness would lead to extensive and fre-
quent legal action. I accept that sections of the media need
to lift their game, and I believe that the AJA really needs
to put some teeth into its code of ethics and to impose
meaningful sanctions. The member for Adelaide alluded to
some of the possibilities in that respect, and I do not intend
to repeat them. At the moment I do not believe that the
code of ethics is adequate and it does not encompass pro-
prietors and executives. It is essential that they be brought
within the ambit of responsibility.

In some ways, rather than trying to shackle the media,
we should be trying to encourage genuine and extensive
investigative journalism in this State and in this country.
There is a tendancy towards telephone investigations. In
many ways, the media are rather laid back. They should be
much more vigorous in pursuing those elements in society
that need to be exposed. I accept that it is not easy for a
group such as journalists to develop a binding code of ethics.
Nevertheless, the challenge is there, and the raising of the
issue in Parliament and the work of the select committee
has put the media on notice that they must lift their game,
particularly that element that is prone to adopt questionable
and unacceptable practices in relation to intrusion into the
privacy of individuals.

In many ways journalists are unelected members of Par-
liament. They are prone to some of the faults that we
exhibit. Members of Parliament often misuse some of the
privileges that accrue to them. For example, it has been
known in this Parliament and in other Parliaments for
members to go beyond the bounds of fairness in naming
people under privilege, and I do not believe that is fair play.
So, before we cast too many stones at the media, we should
look at our own performance as members of Parliament.
The media need to regain the confidence of the public, and
I suggest that members of Parliament need to do the same.

In conclusion, as I indicated earlier, the process we have
been through has indicated to the media that some of their
behaviour is unacceptable and they need to do more; they
can operate in a much more considerate and caring manner
in respect of individuals. This Bill, as it is at the moment,
is unacceptable. I hope that we can arrive at some mecha-
nism that will not only provide the protection of privacy
but also allow the media to vigorously pursue its role in a
democratic society—an essential role. We should be aiming
to have the best of both worlds. My concerns are with the
wording of the Bill. I do not believe it is as good as it
should be in terms of its being specific. 1 look forward to
the next few days and weeks, when improvements can be
made and procedures put in place to ensure that journalists
and the media generally operate at a very high standard of
ethics, protect the privacy of the individual and contribute
to the workings of what is essentially a democratic society.
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The Hon. TED CHAPMAN (Alexandra): Some 20 mem-
bers in this House have addressed this Bill. I, too, want to
put on the record my support for the Minister’s efforts in
drawing up this legislation, which has been promoted widely
by the member for Hartley and over a fairly long period.
During that time [ have been the recipient of material from
the Australian Journalists Association, in particular, and
one or two other interested media related parties who claim
to be encumbered by this proposition. I cannot recall a
lobby as intense as the one that has been applied to mem-
bers of Parliament in this instance.

A few years ago a group of container manufacturers with
a vested interest in a piece of legislation got their hooks
into members of Parliament over a period of a few weeks,
but they were confined to merely a handful or fewer than
a handful of actual operators. I must say that their lobby
was professional and easy to follow. They were courteous
enough to make themselves readily available, as have a
number of lobbyists in this instance, to members of Parlia-
ment. They were open and prepared to answer questions
about what was, in that circumstance, a piece of new leg-
islation to cover a new industrial activity in this State.

However, this issue concerns the age-old practice of
reporting, if the media’s position is taken in isolation from
other measures in the Bill. With respect to media reporting,
associated with the provisions are the concerns of members
of the community at large and members of Parliament in
particular about the integrity and/or the accuracy of that
reporting, especially as this Bill cites the measures to min-
imise privacy invasion.

A number of members of Parliament on both sides of
the House—those who bitterly oppose the legislation and
those who support it—have admitted grave invasions of
privacy by journalists in this country and in this State in
particular. They have acknowledged that there have been
serious misdemeanours by certain journalists and, in some
cases, they have even named those journalists. They have
outlined a range of improper practices in which journalists
or people connected with the media have indulged in rela-
tion to the privacy of members of the public and members
of Parliament in particular. I find it very confusing to know
where a lot of members stand on this issue.

Quite frankly, I cannot understand why there has been
so much concentration on the privacy of a member of
Parliament, because that does not worry me a damn. It
never has. I could not care less about what the media say
about me, how often they say it or whether or not it is
accurate. Generally speaking, the paper on which they print
their reports 1s used to wrap up fish and chips within a day
or two anyway. Of the electronic media, what they say today
is history tomorrow. The credibility of a number of these
journalists who boast codes of ethics and great practices of
propriety is just as low as that of parliamentarians and they
are just as guilty for their misdemeanours. Accordingly,
their rating in the community at large is no better than that
of politicians, taxi drivers and a whole number of other
occupations.

1 am concerned with the invasions of privacy that have
allegedly occurred in a number of families and within the
lives of private citizens who have little or no defence. It is
in that respect alone that I believe the Government’s Bill
is credible enough for me 1o support it. I recognise that we
cannot address the content of proposed amendments and
that it is improper to allude to those amendments. However,
1t 1s not improper to refer to reports in the media, for what
they are worth, about suggested changes to the Bill as it has
been introduced. Given the changes that have been signalled
via the media, it seems to me that with those alterations

the legislation will cover a situation long overdue for address
in an effective way.

It is all very fine for the media, through the Australian
Journalists Association, to admit that things have got a bit
loose, that their code of ethics needs tightening up a bit and
that they intend to introduce a code of ethics committee.
The association’s letter, dated 8§ November, states:

This committee has already flagged its intention to see an

upgrading of the AJA’s internal disciplinary procedures and, where
unwelcome intrusions into private grief are committed by jour-
nalists or photographers, the union can deal with them.
It is a bit late for that sort of verbiage, as far as [ am
concerned. That is a Johnny-come-lately exercise, if ever I
heard one. Journalists have been around since Jesus Christ
played full back for Jerusalem, or almost that long. If they
have not got their act together by now, it is a bit late, on
the eve of the debate on this legislation in this place, for
them to come along and say, “We have a few rules. We are
going to tighten them up and we are going to apply them
now, even though we admit we haven’t in the past.’

All that is a bit sick and I do not believe that the argument
to justify internal discipline by people in this particular
practice is any different from a claim that any other organ-
isation may make in relation to how their behaviour shall
be monitored or subject to surveillance, etc. It is about time
there was some legislation to lay down the guidelines, pro-
vide penalties and carry out proper surveillance of the activ-
ities of the media, as applies to other organisations that
participate under licence or registration or in the ordinary
course of activity in the public arena.

There is no more public group than those who publicly
report the activities, behaviours and, unfortunately in some
cases, the private affairs of others. It is in that context that
1 put my position on this subject for what it is worth in
this Chamber. It is pretty obvious to me that the Bill will
go through this House and it would be a sign of weakness
for one to withdraw from comment when one has a firm
position, as I have on that singular principle, which is
admittedly but a part of the total Bill before us.

Omne other matter that has been drawn to my attention
during discussion on this subject in recent weeks is that the
advertisements inviting witnesses before the parliamentary
select committee inquiring into this matter clearly and openly
invited, if not urged, representatives of the media to appear.
The number of witnesses who ultimately did appear was
minimal. Indeed, media representation was confined to a
representative or representatives of the association alone.
Individual members who have been bobbing out of the
woodwork like ants in the past few weeks have come along
at the last minute and did not show when evidence was
being taken. It was only when the Legislature demonstrated
that it was fair dinkum about proceeding in this direction
that they even started their lobbying and my understanding
is that they simply have not let up.

As recently as a day or two ago we in this place were still
receiving correspondence urging us to back away from the
legislation for all sorts of reasons, some of which are no
doubt justified but many for which there is scant support.
1 believe it is insufficient to dissuade me from the steps
that have been taken by the Government in this instance,
as I outlined early in the debate, so vigorously and fearlessly
supported by the member for Hartley from the outset.

Mr OSWALD (Morphett): It may disappoint some of
my colleagues and friends on the Government side of the
House to hear that I will not support this Bill. It is a subject
on which my friend and colleague the member for Bragg
spoke for about an hour and a half last night, and I will
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not repeat all the arguments he put forward. However, I do
wish to make a couple of points.

If one goes into public life—and that applies to Parlia-
mentarians—one must expect to come under scrutiny, par-
ticularly (albeit a cursory glance) from investigative
journalists of some time or other. Depending upon one’s
behaviour privately or publicly, those journalists may choose
to investigate one more thoroughly, and Government mem-
bers may come under even more scrutiny. However, if the
Government changes, those in Opposition will have to accept
that they will come under the blowtorch from time to time.
It is all very well when one is not under the blowtorch: one
can take the moral high ground on the Bill. However, the
fact is that people who go into public life must expect to
come under scrutiny and if they do not like it they have
the option of moving on.

I have no problems with investigative journalists inves-
tigating my affairs. If I were to do something in the public
arena at some time or other that was unsavoury or dishon-
est, it would come out. However, 1 do have problems with
certain journalists within the profession who take to hound-
ing and naming prominent citizens in this town before they
have been proved guilty. Our protection in this regard is
the Press Council’s principles by which it will abide and
which have been published in the newspapers. Adherence
to those principles will give journalism more status.

I know the Government is saying that it is no good the
Press Council’s merely publishing 11 principles to which it
will adhere in regulating its profession. The Government
claims that this should be put into legislation, otherwise it
would be worthless, but I do not believe that. I come from
a profession which we believe we can self-regulate. I would
like to give the AJA and the Press Council the opportunity
to regulate their profession by the use of principles. How-
ever, [ do believe there is a problem in our doing that only
in South Australia, particularly with regard to the electronic
media. The provisions in the Bill will create some grey areas
and cause increased litigation from time to time. Many
matters will come up which people will say should be
included in this legislation. People do have a right to pri-
vacy. Those represented by the victims of crime organisa-
tion certainly have a right to be heard, and they certainly
need protection from a prying media who overstep the mark
in what they believe is a matter of public interest.

This debate on what is in the public interest will go on
for many months and years, and it will end up as a matter
for the courts” to decide. I know members are tired of
individual journalists who have exceeded others’ percep-
tions of what is a matter of public interest and who have
hounded people—and, indeed, damaged those people’s rep-
utations—before the journalists in question have been found
guilty. On the other hand, if we take away from the media
the teeth of investigative journalism and ensure that an
investigation can never really begin, certain activities in this
community will develop and no-one will act as a watchdog
for it. I refer to matters in which the police may not have
an interest at the time but in which they may well become
interested at a later stage.

If one read the history of investigative journalism here
and in other States, at the end of the day one would see
some pretty amazing things exposed which never would
have been exposed if this Privacy Bill had been in place.
My comments will not be all that popular with some of
those who seek personal privacy in relation to those areas
involving intrusions into grief. All I can say is that the Press
Council’s principles will be watched closely. If it does not
adhere to those principles in the future, I expect that Par-
liaments across this nation will move smartly to close up

this situation. At this stage, however, I for one am prepared
to say to the Press Council that I am happy to stick by its
word that it will follow those principles.

If individual journalists decide to test what is the public
interest and hound individual prominent citizens unmerci-
fully before they have been found guilty—and if it is ever
proved that the matter is not in the public interest—Parties
of all political persuasions will seek to do something about
it. T place on record that the Liberal Party has been
approached by many organisations. The member for Bragg
has read into Hansard the submissions by those various
organisations. I also have received detailed submissions
from a wide range of organisations—not just the AJA. The
implication has been made by some speakers today that
only the press has been in contact with us, but that is not
so: a number of my constituents have written to me, and
we have had representations from organisations other than
the AJA and the groups that it represents, including the Life
Insurance Federation of Australia, the South Australian
Employers Federation, the Australian Engineering Employ-
ers Association, the Retail Traders Association and the
Chamber of Commerce and Industry. That is a pretty fair
range.

We also have representations from the Law Society. On
all the Bills which have been handled in this place and to
which I have spoken, I have never known of such a con-
tribution from the Law Society. Certainly, in respect of
those Bills with which I have been involved it has never
given me incorrect advice. I know that a legal opinion is a
legal opinion, and perhaps it can be open to interpretation
or other lawyers may have different views. However, the
Law Society has never misinformed me yet. I have read its
submission and found it to be true.

I oppose the Bill, and I am happy to let the AJA and the
Press Council attempt to implement the principles which
they have published. Indeed, if they are breached, I would
expect that everyone concerned would move to enshrine
them in legislation. At this stage 1 oppose the Bill and trust
that the Press Council will adhere to its principles.

Mr BLACKER (Flinders): This Bill has aroused the emo-
tions of many people, and in particular those in the media.
I can understand some of the comments that have been
made by members, on both sides of the House, because
each of us as individuals has at some time or another
experienced the abuse of the right that one has to privacy.
The member for Hartley has put in a lot of work and effort
in presenting this legislation to the House. Much of it is
due to his own work, but the Bill is due in no small measure
to the efforts of the select committee.

I can understand the sentiments that the member for
Hartley has expressed, and particularly in relation to his
outlining the cases where there have been abuses of moral
rights by investigative journalists and where they have almost
attacked innocent victims of an unfortunate incident in
order to get a story. Likewise, I could relate to the House
similar stories. When one of my constituents was the victim
of a shark attack that person’s family was subjected to this
sort of abuse by journalists. At one stage people in the
family had to block the door of the church during the
funeral service for that person. Without going into any
further details, that incident was close enough to me for me
to appreciate how they can abuse the power that they have.
I can certainly understand that it was through those sorts
of sentiments that this legislation was brought into being.

There are some aspects of the Bill that have not been
dealt with to any great extent. I refer to the other forms of
invasion of privacy. Only recently a constituent came to
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me and told me that he believed that there had been a
transfer of information between two Government depart-
ments which had invaded on his privacy. It certainly looks
as though information was transferred between those two
Government departments involved. This person is now well
into his eighties and in relation to making his regular quart-
erly payment of bills sent by one of these departments he
has never missed a payment. Yet, by inference of a non-
payment he was challenged by another Government depart-
ment, because of that alleged non-payment. Quite clearly,
the conclusion is that this could only have taken place
through the transfer of information between the two Gov-
ernment departments, using a common database, or what-
ever it might be. I know that I am perhaps talking in riddles
here, but I do not wish to explain in any more detail the
individual case. However, this does raise a question in
relation to the right to privacy. In this case I believe that
the person’s privacy was breached.

Mr Groom: Could he get damages?

Mr BLACKER: Yes, he could well get damages, if we
could get information. There are certainly some good points
in the legislation, and that must be acknowledged. I, like
some other members on this side of the House, do not agree
with some of the fears that have been expressed by other
members on this side of the House in relation to the legis-
lation. We know that other Governments throughout the
world of a similar type have privacy legislation in operation.
We know of Governments that are perhaps much more
conservative than we have had in recent decades that have
privacy legislation. So the political motivation is perhaps
cancelled out by those facts. I do not intend to say any
more. More than 20 speakers have now spoken on this
legislation and I would only be repeating the comments that
have already been expressed.

Mr BRINDAL (Hayward): The right to privacy lies at
the heart of this Bill. Specifically, clause 3 (1) provides that
a person has a right of privacy. Like my colleague the
member for Davenport, I do not believe that any Liberal
member of this Parliament would argue against that prop-
osition. Privacy is a basic right of every citizen. So, we
accede to that point, as provided for by this Bill, and it
then seeks to qualify and quantify our right to privacy—
and there is no alternative. We live in a very complex
society, and to give everybody an absolute right of privacy
would be to make society, in its present form, unworkable
and untenable.

So, the Bill, quite rightly, seeks to achieve a balance
between the right of the individual citizens in a society to
enjoy the privacy to which they should be entitled and
allowing the society itself to have access to information to
which the public is entitled, in order that the society func-
tions correctly and in the best interests of all its citizens. I
concur in the sentiments just expressed by the member for
Flinders, in his congratulating the members who served on
the select committee, and in particular the member for
Hartley, not only for the work and effort that they put into
the Bill but also for their commitment, which they have
shown in this place and certainly in the media in the debate
leading up to presentation of this Bill.

Unfortunately, I find myself in the position of not being
able to vote for the Bill. Whilst I believe that the sentiments
it expresses are correct and admirable, 1 do not believe that
the Bill adequately addresses the problem. However, in
saying that, I take up a point made by the member for
Hartley and by other speakers from this side of the House.
Many of my colleagues and I have found ourselves in a
great dilemma over this Bill. The member for Hartley and

other speakers have in fact pointed, quite rightly, to a
number of serious deficiencies in the matter of people’s
right to privacy in Australian society, and in this case par-
ticularly in South Australian society, in the year 1991.

The member for Hartley has spoken with me, as have
some of my colleagues on this side of the House, and I
have been privileged to see some of the evidence that was
presented to the select committee. A lot of it was specifically
concerning the infringement of people’s privacy by members
of the media, in two specific areas: the infringement of the
privacy of people who may appear before the courts and in
relation to intrusion into personal grief, especially as it
relates to the families of victims of horrific crimes. I, like
other members who have spoken on this matter, believe
that that situation is intolerable and that it must be stopped.
Therefore, 1 suspect, the real debate is far from concluded
in this place and that in fact it is only just beginning.

Whether or not this Bill passes, whether or not the Oppo-
sition supports it and whether or not the Government has
the numbers to get it through, I think this Parliament as a
whole is quite clearly putting on notice the media, over
which it has jurisdiction, and giving it a message not only
from this Parliament but from the people of South Aus-
tralia. It is a simple message and an old one, namely, that
for every right there is an equivalent responsibility.

If the media, in its pursuit of truth and in its pursuit of
matters in the public interest wants to exercise that freedom
of speech which it holds to be sacred and .which I hope
every member of this place would equally hold to be sacred,
then 1t must exercise an equivalent measure of responsibil-
ity. The evidence taken by the select committee that [ have
seen and the discussions that [ have had with my colleagues
on the select committee suggest very strongly that in respect
of its responsibilities the media in South Australia has not
always exercised them anywhere nearly as well as it might
have done.

The media will continue to take the freedom that is
conferred on 1t by this Parliament and by ancient tradition.
Thus far, though, the media has steadfastly not been con-
scientious in the exercise of its responsibilities. It is impor-
tant that that message, if no other, be given to the media
from this legislature. If the media wants the freedom to
continue to operate in as wide a form as possible, as a group
of professional people they must exercise the responsibility
that goes with the privilege.

The particular problem often relates to victims of crime.
I think that not only in the area of privacy but in the area
of compassion generally we, as a legislature, have to look
more closely at all aspects related to the victims of crime,
especially when they are associated with the other problem
about which I spoke earlier—grief. Recently an elector came
to see me. She has suffered considerably in bringing to
justice somebody with whom she was associated. She believes
that she was systematically seduced by a man who turned
out to be a pacdophile. She believes that her seduction was
purely for the purpose of getting to the children. She caused
herself considerable anguish by going through the court
process.

Mr Atkinson interjecting:

Mr BRINDAL: I cannot ignore the interjection by the
member for Spence. I know that he is a compassionate
person and somebody who cares and I think the less of him
for that sort of interjection. I would not raise the matter in
this House if I did not think it was serious. I have never
seen anybody who I believe was more a victim of the
system. She has done everything that the law says she should
do. She subjected herself to continual and persistent per-
sonal grief and hurt. She is now having counselling. She
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believes that her life is in ruins and that her children’s lives
are in ruins. She sees herself very much as a victim of the
process.

Mr Atkinson: Is this matter before the court?

The SPEAKER: Order!

Mr BRINDAL: No. The matter has been before the court.

Mr Atkinson: What was the decision?

Mr BRINDAL: I will answer the question that I heard
floating in the air; I will not answer an interjection. The
person concerned was convicted and sentenced to a gaol
term. He has had the full measure of justice according to
the law in this State. I agree that that is good, but that does
not negate the fact that the woman still feels a victim, and
so does the child. Our society rightly gives every chance to
the person who is accused. Then, when convicted, it gives
that person every chance of rehabilitation, but it does not
do enough for the victims of the criminals. She feels that
her privacy has been infringed in many ways, and not only
by the media. In this case, because of suppression orders,
the media were not involved.

However, the system itself infringes totally and contin-
ually on her privacy and her rights as an individual to enjoy
a lifestyle in our community. She now feels like an under-
class person. She feels that her life will never be the same.
The society, which has done the right thing by her in terms
of justice, continues to wrong her in that it gives her no
redress or compensation. This is, therefore, related to the
Bill because it is another aspect of privacy. As I said before,
if there are two aspects for which every member of this
House must have some feeling, it is intrusion into grief and
intrusion into privacy in matters related to criminal actions.

The members for Hartley and Davenport have spoken
eloquently on this matter and they are to be commended
for their contributions. However, the proposition before the
House is flawed. I do not believe that it adequately addresses
the problem. I look forward to this Government, or our
Government when we get into office, introducing perhaps
another Bill if the media have not exercised the level of
responsibility that they should.

Mr Atkinson: What would that Bill on your side say?

Mr BRINDAL: In that case, I would think very carefully
about supporting it. I believe this debate has been valuable
because it has highlighted the problems of privacy to the
media and drawn the attention of the public to a problem.
I believe that at present that may be adequate, but we will
have to see what happens. As a result of that the Opposition
may be forced to support measures similar to those outlined
by the member for Hartley.

I commend the member for Hartley and other members
of the select committee for the work they have done on
behalf of this legislature, for the process they have gone
through and for their leadership in this matter, and I regret
that it will not therefore be possible for me to support the
Bill.

Mr MATTHEW (Bright): Like other members on this
side, I oppose this Bill. The Attarney-General has now
introduced the Privacy Bill through his representative in
this place following the report of a select committee which
finally recommended a draft Bill. It is well known in this
place that, as the member for Hartley said, the impetus for
the Bill came from the concern that personal grief should
not be the subject of intrusion by the media. I respect the
sentiments of the member for Hartley and concur with those
statements. Indeed, there is a need to look at the way in
which the press reports on a number of issues. However, I
do not believe that this Bill is the way to achieve that
objective.

The right of privacy through this Bill is very broad. There
is no similar right in any other State of Australia and there
are a number of pieces of State and Federal legislation which
have an impact on privacy matters. Members will be aware
that Acts such as the Listening Devices Act, the law relating
to defamation, freedom of information, the Fair Trading
Act in relation to fair credit reporting, telecommunications
interception legislation and the Federal Privacy Act impact
in their own way on matters relating to privacy. However,
this Bill is so broad as to impinge on every aspect of human
relationships, as well as placing a substantial bar on the
ability of the press to report freely on matters which might
involve personal or business privacy. An essential ingredient
of any democratic society is a free press and an essential
ingredient of that is the principle of freedom of speech not
only in the media but also for citizens.

The Bill is so wide that I and many others fear that it
could be used as an instrument of suppression rather than
as an instrument to protect those who in the past have been
treated less fairly than many members in this Parliament
would have liked to see them treated. I contend that if the
Government is serious about privacy it should look at its
own backyard first. One of the disappointing aspects of this
Bill is that it fails to look at the Government’s own back-
yard. By way of example, we have in this State a burgeoning
of computer databases similar to those which are growing
in other States in Australia and in other countries. Those
databases are being looked upon by this Government as
candidates for integration through the Information Utility
that is being touted as being associated with the multi-
function polis.

The Information Utility would centre on a number of
databases to the extent that ultimately it would be possible
from the one computer terminal to obtain an enormous
amount of information on any one individual. For example,
a citizen could find that from the one computer contact
information could be stored about their contact with the
Police Department, the Department of Correctional Serv-
ices, land that they own, any dealings in which they have
been involved with Government enterprises, information
about their accounts through the State Bank, information
relating to requests for information they may have made
about other land transactions and information pertaining to
vehicles they have owned, including dates of purchase and
sale. Information on traffic infringement notices that have
been issued, or each time they have lodged a complaint
with the police and, in fact, any time they have dealt with
a Government agency could be obtained from that one
source. Before we integrate information on computer—and
I am not criticising that—we need to address the privacy
of the citizens concerned.

That is the sort of thing that this Bill needs to address if
we are to look seriously at the way privacy and privacy of
the individual is to be treated in South Australia. Regrett-
ably, this Bill has focussed particularly on the treatment of
individuals by the media without the Government first
looking at its own backyard. By way of example, I bring to
Parliament’s attention a report produced in February 1983
for the South Australian Government on the Justice Infor-
mation System. The report was prepared by Touche Ross
Services Pty Ltd, a well-known reputable management con-
sultant.

The report, ‘Feasibility Study. A Collaborative Effort with
the South Australian Government’, made important rec-
ommendations relating to the growth of information collec-
tion in our State. In the section headed ‘Fair and Secure
Treatment of Data and Related Legislation’, the report states,
in part:
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Experiences in other countries have highlighted the importance
of supporting legislation and guidelines to deal with both the
perceived and real issues related to personal data. Although this
data is available currently in manual systems, automation typi-
cally raises some public concern.

In the current South Australian manual system there is a lack
of data consistency, access and control. For example, a person
may be able to access, and have rectified, faulty data on one
system but he would be unaware that the same data was kept in
another agency for a different purpose.

There has been a considerable amount of work undertaken on
the fair and secure treatment of data within the JIS agencies by
the study group working in parallel with this consultancy. The
development and implementation of guidelines, standards, pro-
cedures and legislation in both the USA and UK will be helpful.
That consultancy was drawing to the Government’s atten-
tion the mass of information it was collecting and the
importance to ensure that the privacy of the individual is
protected. It also stressed the importance of ensuring that
individuals are aware of information kept about them by
Government agencies.

The Information Utility that is being touted by this Gov-
ernment, while on the one hand being able to draw together
that information and consolidate it in some way will, on
the other hand, provide the alarming possibility for more
information to be available at the press of a button or
through a simple computer program. That sort of problem
has not been explored in the detail required, despite the
fact that reports as far back as 1983—eight years—recom-
mended that something be done.

For some reason known only to the Government it has
neglected to follow the recommendations of the consultants,
who are professionals in their field. They have neglected to
follow the line being adopted by countries overseas who
have recognised these problems. Why has the Government
not followed the advice of the consultants that it had placed
before it?

In our society today we have a number of high tech
devices that can be used in varying ways to threaten the
privacy of the individual. We have seen the growth of new
and inexpensive eavesdropping devices, growing networks
of private and Government databases and increases in Gov-
ernment surveillance activities that are making it hard for
the average citizen to fend off prying eyes and ears. I am
aware of a case in Los Angeles where a woman who kept
getting turned down in her search for an apartment finally
discovered that, as a result of a prior legal dispute with a
landlord, she was on a computerised tenant black list.

I have great fears that here in South Australia we are in
danger of going down the same path. I am also aware of a
case in New Jersey, where a junior high school student who
wrote to foreign Governments requesting information dis-
covered that he was on the FBI filing list. It kept a record
of him as a curious student. That sort of information is
also being collected and recorded by Australian Government
agencies and perhaps, although I do not know whether or
not it is, by State Government agencies.

Privacy experts across the world are probably in broad
agreement that the greatest threat to the average citizen’s
privacy rights comes not from media surveillance or media
reports but from data surveillance. Hotels in Australia keep
records of who stayed where and for how long; video stores
keep records of who rented what movies on what nights;
and credit companies keep detailed records on financial
transactions. Insurance companies have access to medical
records that even some patients cannot see. The Govern-
ment is the biggest storer of information or, as some have
said, is the biggest information pack rat, keeping everything
from military service at Federal level and tax records to
social security information through to loan applications for
student loans, housing loans, property transaction details

and transaction details involving the purchase and sale of
motor vehicles and so on.

This is the sort of information that needs to be tackled
by any legislation that is put before this Parliament to deal
with the issue of privacy. These sorts of things are not
covered by this privacy legislation. If we are to draft serious
privacy legislation and not simply legislation with which to
beat the media over the head, the Government must turn
to its own backyard and look at the way it is collecting its
own information. It should look at who has access to that
information and at how that information can be used and
misused and do something about it.

These sorts of matters are far too broad for me to move
simple amendments to during the passage of the Bill. These
sorts of things mean a total rewrite of the legislation and
total dedication to solving a problem that will get out of
hand before too long. If this Government is serious about
the benefits that could result from an information utility,
it must first address the privacy issue surrounding it. Now
1s the time to do that, before that advancement moves too
far down the track. Now is the time for something to be
done about legislation for that particular body.

1 contend that, if the Government were serious, it would
withdraw this legislation and analyse seriously what it is
that it wants to achieve. The Liberal Party has expressed a
number of concerns about this legislation that need to be
placed on the record continually throughout this debate.
Certainly, we agree that at times there are lapses by the
media, and a number of us who have expressed concerns
in this Parliament are still concerned that the reporting
standard by the media sometimes goes beyond that which
would be normally accepted as an ethical standard.

We believe that any attempt at State level to legislate to
impose standards on the media will not be workable, even
if that is desirable, if they are not uniform across Australia.
We also question the legal capacity of the State to legislate
for ethical standards to be imposed on the electronic media
which is, after all, subject to Federal law and not State law.
That seems to have been overlooked once again during the
drafting of this legislation.

We believe that if the Privacy Bill is allowed to pass
through this Parliament rights will be restricted rather than
strengthened, and extensive litigation will ensue. The real
beneficiaries of this legislation at the end of the day could
be the legal practitioners rather than the ordinary citizens
of South Australia. We all know of the difficulties that the
ordinary citizen has in accessing the law; we all know how
expensive the process of litigation is, and the last thing this
Parliament should want to do is establish a framework
where we encourage more litigation, more legal wrangles
and more hardship for the ordinary citizen.

All members of this Parliament have had extensive con-
tact with organisations and individuals lobbying about this
Bill. In all of that contact—be it written or verbal, in the
street or by telephone—as a member of Parliament not one
single person has advocated support for the Bill. Many
people have said that they are concerned about the Bill and
that there is something wrong with it.

I have been contacted by media organisations, private
citizens and a number of reputable community organisa-
tions that are concerned about what this Bill may be impos-
ing on the ordinary citizens of South Australia. I have had
representations from groups such-as the Australian Jour-
nalists Association, the Life Insurance Federation of Aus-
tralia, the South Australian Employers Federation, the
Australian Engineering Employers Association, the Retail
Traders Association, the Chamber of Commerce and Indus-
try, the Law Society and numerous individual citizens. They
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all say that there is something wrong with this legislation,
that it will not assist in protecting privacy and that, in fact,
it will threaten it.

Even the Australian Conservation Foundation expressed
initial opposition to the Bill and, while I understand it is a
little happier with the amendments that have been put
forward, the question still remains whether its own maga-
zine and its authors could be regarded as media or media
organisations and, indeed, whether other organisations such
as the Public Service Association, the South Australian
Institute of Teachers and professional and trade organisa-
tions that publish magazines and papers might be regarded
as media. Will this legislation threaten their ability to com-
municate with their members?

At the end of the day this Parliament should be here to
protect freedom of speech. The media plays an important
role in that protection. The role of the press in our society
has been that of a watchdog; it is an essential ingredient in
any modern society. To play that role properly, our press
must be free. It has a responsibility to the public to inform
and to ensure that it reports accurately, and also to ensure
that it is accountable. I do not argue that the press needs
to be more accountable than it is at present. I do not argue
that the present codes of practice put forward by organisa-
tions such as the Australian Journalists Association are
perhaps not complete and not as enforceable as they should
be. However, that is the area Parliament needs to tighten
up and to ensure that those codes of practice that do exist
are improved and that that goal is achieved through con-
sultation and negotiation, and that, in so doing, the rights
of the citizen are protected.

I acknowledge the right of the victim to be protected, and
I encourage this Government to talk to reputable organi-
sations such as Victims of Crime, which no doubt has some
very real concerns about the way in which things are occur-
ring at the moment. However, I have not heard even that
organisation standing up to support this Bill. Certainly, that
organisation has, in the past, quite rightly expressed concern
about the manner in which the media report. However, this
Bill is simply a method by which to hit the media over the
head. It does nothing to address the manner in which the
Government currently accumulates information and releases
it. If the Government is to be serious about privacy, I repeat,
it needs to look at its own backyard first.

This Bill will result only in extensive, expensive litigation
and it will not assist in protecting the rights of the individual
in the manner in which the member for Hartley would like
us to believe. I believe the honourable member is genuine
in his endeavours to put forward legislation to improve the
present situation, but regrettably this Bill is misguided in
its attempt to do that. Therefore, I have no alternative but
to oppose the Bill.

Mr M.J. EVANS (Elizabeth): I rise to support the Bill
before the House. I do so in contemplation also of the
changes which may well be made to it in the course of its
passage through this place. Indeed, the Bill before us is the
product of a select committee process, in which I had the
honour to serve along with the member for Hartley and
other members of this House. I believe that the select
committee process gave members of the public and, indeed,
the proprietors of newspaper organisations, to name just
one group interested in the measure, ample opportunity to
come forward and place their concerns before members of
Parliament who considered the matter in some detail.

It is therefore a matter of regret to me that many of the
issues raised subsequently were not raised with greater dil-
igence during the hearings, which took place over some

considerable period. That is not to deny people the right to
raise these issues subsequently when the measure is before
the House, but I believe that the public and those who
administer private corporations need to be very much more
alert to the select committee process and the way in which
this Parliament is now considering these issues, especially
controversial issues, and to ensure that their views are
placed on the record at the appropriate time so that Parlia-
ment can give them the very best consideration that they
deserve.

This process is somewhat of an innovation on the part
of the Parliament in recent years. Therefore, I suppose it is
not unreasonable to expect that the public will take some
time to adapt to it. I am sure that in the future they will
take better advantage of the process itself, just as this Par-
liament is doing at the present time.

The Bill adopts an imaginative approach. Others have
introduced privacy legislation into various Parliaments in
the past, but each Bill has suffered from a number of
defects. One of the defects that I believe this Bill does not
suffer from is that of creating an overly burdensome
bureaucracy to assist people in enforcing their rights of
privacy contemplated by the legislation. 1 would certainly
not support a Bill that establishes an extensive privacy
commission or extensive bureaucracy associated with this
new right. I believe one of the most important features of
this legislation is that it enables individuals to enforce a
right of privacy without establishing any burdensome
bureaucracy that would only weigh down the process and
subject the taxpayers to further loads on their pocketbooks
and wallets.

It would also detract, in my view, from the very nature
of the Bill. It is fundamental to the concept that the indi-
vidual decides when, if and to what extent their privacy has
been infringed by another. That individual then decides
when it is appropriate to take action before the courts and
what action they will take, what damages they will seek and
what injunctions they will seek to obtain the appropriate
relief that is relevant to their circumstances.

I believe it is a fundamental principle within the Bill that
it is the individual who makes these decisions, not some
outside group or commission making them on behalf of the
person. Indeed, that is fundamental to the concept of pri-
vacy. Any other mechanism would get right away from the
very nature of the right that we are seeking to create and I
believe is almost a contradiction in terms. Therefore, I hope
that those members in this place and in another place who
support the concept of a right of privacy will look very
closely at just what that right means and what it implies
about the way in which the right itself is to be enforced. I
believe that is one of the reasons why this Bill is to be
preferred over other Bills that have come forward, both in
this Parliament and in others.

The Bill is a very straightforward and simple measure
and that is part of the beauty of it. Individuals are able to
enforce that right in a very simple and direct manner and
they arc able to achieve remedies that are quite relevant. It
is important to note that the Act especially binds the Crown.
It has often been overlooked by those who would seek to
address the question of Government databanks and Gov-
ernment files that this legislation does bind the Crown. As-
an example, there is the Justice Information System, and
the Registrar of Motor Vehicles also has a databank.

I am sure there are many other examples throughout the
Public Service where files are maintained for perfectly law-
ful and innocent purposes in this context but, if that were
not the case, if a Government department or agency were
to overstep the reasonable guidelines and boundaries which
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are established, individuals would have the right to chal-
lenge the action of that bureaucracy in the local court and
to seek injunctions against the Government agency or body.
No shield of the Crown would be available to protect that
agency from the operation of this Bill or, in this context,
from the operation of a privacy Act.

Any consideration of this Bill and any derogation of the
Bill in the light of its failure to address adequately the
problem of Government databanks is ill-conceived. What
we do not need are extensive rules and regulations which
require the individual registration of databanks and com-
puter systems because, while such activities were fashion-
able in England and Europe decades ago, they are entirely
irrelevant and technically burdensome in the 1990s. Com-
puters are an integral part of our society. Without them our
society would find it very difficult to maintain the standards
and lifestyles to which we have become accustomed.

Members can rest assured that they will continue to grow
almost exponentially in their dominance of the way admin-
istrative procedures and systems are adopted. To require
the registration of those systems on any kind of individual
basis would be an absurd proposition. It was not absurd 20
years ago when the British Data Protection Act was contem-
plated but it would be absurd in the present context. Much
more relevant is the concept of identifying an intrusion or
invasion into our personal right of privacy and then pur-
suing that intrusion through the courts to seek the remedy
that is desired. The individual has the right to exercise his
own concerns and take to task those people who he believes
have infringed his right to privacy. That is a much more
efficient and effective mechanism than attempting to address
it from the bottom up and identify and register individual
databases and proceed in that way.

I have taken an interest in the question of computer
databases and privacy because it is certainly the case that
computers are extremely effective mechanisms for protect-
ing privacy. They can secure and hold information, keeping
it private in a way which no other filing system can con-
template. The encryption of data on computer systems and
the use of security systems for access can mean that com-
puters are a force for privacy the like of which mankind
has never seen. At the same time, they can be a force for
the intrusion into privacy the like of which we have never
seen. Given the computerisation of credit card records,
travel records, individual registration and when people move
from place to place through passport control, there is a
whole variety of ways in which computers can be used to
invade an individual’s privacy.

It is now possible to obtain a computer disk of every
white pages telephone directory in this country and of the
United States, and it is possible to search that directory in
micro-seconds to find the name, address and telephone
number of any given individual in the country. Such a task
would have been impossible a few years ago when con-
fronted with a library full of telephone books. It would have
been a clerical impossibility to search through all those
books in anything like a reasonable period. That is now
feasible, in micro-seconds, thanks to computer technology.

We must acknowledge that computers have a split role
in privacy. Therefore, I thought it was worthwhile amending
the Bill during the select committee stage to recommend
that ‘records’ includes records in electronic form to ensure
that this Bill adequately addresses that aspect. When one
takes that into account, along with the provision that requires
the legislation to bind the Crown, it is obvious that the
question of electronic databases and the way in which they
offend against privacy is adequately addressed by this Bill.
Any submission that that is not the case must be examined

seriously to see whether or not it addresses the Bill as it
has been introduced to this House.

Other members have canvassed most of the provisions
of the Bill at great length and, as a member of the select
committee, I do not wish to indulge in a special privilege
and address the question on multiple occasions. I think
other members have done that very well and I have had
the opportunity of expressing my views on the rest of the
Bill in the sclect committee. I believe that opportunity was
more than adequate. I commend the Bill to the House. [
believe that the amendments which have been foreshad-
owed will clarify and improve it, and I commend those also
to the Chamber.

The Hon. B.C. EASTICK (Light): I want to make only
a few observations relative to this measure because I believe
that on an issue as important as this it is necessary for each
member to state his or her case. If we were dealing with
the Bill as introduced without alternatives, I would have no
hesitation in voting against it because I believe, notwith-
standing all the work that has been put into it, it is half-
baked. It picks up a theme which needs attention and which
has been around for a long time. It has not been handled
satisfactorily anywhere and certainly it is not handled well
in the document that the House is considering at the moment.

In amended form, it could be more acceptable than it is
at present, but what that amended form will be i1s a matter
which only time will determine. I believe that the rights of
the parliamentary system should be taken to the their nth
degree, that is, that any final decision relative to the measure
ought to be taken at the third reading stage, not at the
second reading stage. Therefore, the Bill has my support for
that continued debate, whatever that debate might bring
forward.

I will refer to two or three documents which represent
but a few of the thousands which have appeared in the
press and which have been forwarded to members in recent
times. One of them is an article by Peter Ward which
appeared in the Weekend Australian of 28 and 29 September
1991. The forenote to the article is quite interesting and
states:

The unique history of Adelaide in the past 15 years has led it
to become the centre of debate critical to the whole nation—the
individual’s right to privacy versus the media right of inquiry.
That statement is attributed to Peter Ward. In the article
he suggests that the Attorney-General (Hon. Chris Sumner)
will crash or crash through. I do not think that is the right
manner in which to bring legislation into existence. The
right to introduce legislation and to engender debate on that
issue is very definitely not a matter of crashing through.
One must stand back, view the fruits of those labours and
look at it again or pick up the arguments which might not
get the opportunity of full consideration at the time. In that
sense I am injecting into the debate an element of hesitancy.
I suggest that we should take each step at a time. We should
not jump in at the deep end before we can dog paddle, let
alone swim.

Many claims and counterclaims have been presented to
members of Parliament by media organisations, the Austra-
lian Journalists Association and by other organisations within
the community which raise sufficient doubts in my mind
about their various positions in this argument. I believe
that the need exists for those doubts to be tested thoroughly.
Through no fault of the select committee, those issues were
not tested thoroughly because so few people came forward
to offer their thoughts or doubts.

Another article appeared in the Advertiser of Tuesday 15
October 1991. 1t was on the features page, was writien by
David Hellaby, and had the heading, ‘Stories you might
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never have read.” The article refers to the headings, ‘The
untangling of the State Bank web’, ‘Ron the Con’ and
‘Unveiling SA Incorporated’. Those headings appeared in a
strip-type presentation at the top of the article. What it does
not go on to say—and this is the area I am concerned
about—is that on a number of occasions stories not unlike
these have been broken by the media ahead of police per-
mission and ahead of time to allow proper investigation of
all the facets. There was sufficient evidence to show that a
number of those allegations subsequently foundered because
of inadequate protection and prior information which was
damaging to the investigation and prevented its being fol-
fowed through to full effect.

There have been numerous cases, and I do not intend to
try to identify them, other than to say that certain aspects
of Operation Hygiene exhibited those elements where more
might have been achieved with a lot less flurry and fewer
sensational headlines, but with a much better result for the
people concerned and the State as a whole. I make that
comment against the other important issue that it is a matter
of knowing the correct balance and how we arrive at the
correct balance between the rights of the public and the
rights of the individual. That is the area where we are really
in difficulty, and I do not believe that the Bill addresses
that area. I suspect (but I am holding fire on the final
decision) that the end result of this debate on the amend-
ments currently before us will not necessarily put that into
proper effect.

There are two aspects of equal importance in this equa-
sion: at the end of the decision-making process, shonks
must not be allowed to hide behind a situation and people
who have already suffered or are suffering grief must not
be exposed. Grief is not only the loss of someone dear or
near; it is not only the loss of business. A whole series of
factors need to be considered in relation to a clearer under-
standing of grief. An article that appeared in the Advertiser
of Wednesday 9 October 1991, under the headline, ‘Privacy
laws “charter for fraud’” states:

New Federal and State privacy legislation was ‘a charter for

people who want to commit fraud’, the Australian Institute of
Credit Management said yesterday.
In that case, the institute is putting a point of view, and I
will not argue whether it is right or wrong. However, as a
person who was involved in small business, albeit a profes-
sional business, [ draw attention to the need, for the safety
of the greater community, to obtain information relative to
the credit rating of people with whom one deals. Invariably,
one is unable to make a decision as to what services will
be provided and what people accepted as clients (and in
some professional organisations, my own being one, we
cannot discriminate if the client is in real misery—other
considerations apply under those circumstances), in the
broader area of service, and the eventual cost to the com-
munity will be much greater. If we are not quite sure
whether we can get funds for the work undertaken in the
tendering or collecting process, the cost is greater.

Time and time again we see that: we could argue from
the other side, where the person is a blue collar worker,
such as a bricklayer, a plumber or a plumber’s labourer.
Those people would not be paid their dues, because the
person to whom they were contracted had been unable to
make certain that the person for whom they were building
could meet their commitments. I am only just touching the
edge of this matter. However, that is the magnitude of the
problem. While the statement of the Australian Institute of
Credit Management is certainly emotional, it goes part way
towards the truth and is an element that must be considered
in this total exercise.

An article in the News of Friday 25 October 1991, in the
column ‘Our view’, and headed ‘Second thoughts are often
wiser thoughts’ gives credit to the Bannon Government for
making what appears to be very significant and positive
changes to the Privacy Bill. It then states that a whole series
of amendments are being offered.

I will go one step further to finalise my comments. The
second attempt is better than the first, but I genuinely
believe that the third or fourth attempt might be better in
the long run than the Bill and the amendments we are being
asked to support today.

The Hon. G.J. CRAFTER (Minister of Education): I
thank all members who have contributed to this second
reading debate. It has been an interesting debate, and I
appreciate the work and interest that has been shown in
this important measure. It is not often that so many mems-
bers of Parliament contribute to a debate in such an inter-
esting way. Comments and criticism of the Bill before us,
indeed the conduct that we are trying to remedy to provide

Tights for people in the community to access remedies, have

given rise to those most interesting and worthwhile contri-
butions.

It is particularly interesting to hear members who have
been in this place for many years recount their experiences
and, indeed, their conflicts with the media in particular,
which has dominated this debate—perhaps unfortunately
so. However, that has been the case. Members have recounted
their conflicts with the press and the ways in which they
have been affected, personally in some instances, and the
contributions in this debate have been quite emotional where
people have been hurt very badly and have been left without
satisfactory remedies. Other members have recounted how
they have gone to court under defamation laws and so on
and have been able to obtain some remedy, some relief and
some compensation for the hurt that has been caused to
them.

I want to go back a little further and consider why the
measure comes before us in this form. It is not new to this
House. There have been attempts previously to bring down
law with respect to the provision of a right of privacy. Why
has it come again? I suggest that there will always be these
attempts, particularly in society as we know it now, to
provide a range of supports or benefits to our community
to give people relief from what is causing thém hurt and
distress in their daily life.

My view and understanding of the work of the select
committee is that this Bill is not aimed at the press. Indeed,
the number of people who will seck some form of relief for
breaches of privacy as a result of actions of the media in
this State will probably be very few; but I suggest that many
more people will seck relief under this legislation for breaches
of privacy which occur in many other circumstances in the
daily life of individuals in this community.

The need for this legislation has come about because of
the changing nature of the relationship between individuals
and the relationship between individuals and institutions.
We live in a modern, complex society, which is often seen
as an impersonal society. We know that the nature of the
family has changed quite dramatically. It is suggested that
by the end of this decade six out of 10 children in this
country will live with other than their two natural parents;
40 per cent of children in this country will live in reconsti-
tuted families and 20 per cent will live in single parent
families.

We know that the role that the family plays in our com-
munity is changing very rapidly. Indeed, the nature of our
communities has changed. The institutions which have tra-
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ditionally provided support and protection and set values
and ethical standards in our communities have also changed.
The roles of churches, schools, community leaders, business
leaders, and so on, have changed. We know that our own
standing as members of Parliament has greatly diminished
in the community, and so has the standing of others who
in the past have been regarded as people of principle and
capable of providing strong leadership—medical practition-
ers, legal practitioners, members of religious bodies, and so
on.

Our society needs to be given the supports and the pro-
tections and, indeed, the cement that will bind and make
our local communities stronger. They are based on individ-
ual rights and the ability of individuals to protect what is
essential to the wellbeing of people and to strengthen rela-
tionships with each other in our communities. Because our
society is changing so quickly, there is a need for us to
review basic rights.

The right of privacy has been discussed in many forums
and communities over many years. There has now been
this second attempt in South Australia to bring down leg-
islation to redress the current vacuum in our legal system
because we do not have a right of privacy to which people
can attach themselves and, indeed, to set a tone or example,
a certain value system, in our community. It simply is not
there. It is disappointing when members argue that our
community does not need this right or that the rights of
other institutions in our community override the right of
individuals in this instance. .

The right of privacy was known in the Roman law. Cer-
tainly it is a thread which has worked through the civil law
countries, but it is a right which has not been well known
in the common law countries. I refer members to an article
in the Adelaide Law Review in 1968 by the former Chief
Justice, the Hon. John Bray, who was a lecturer in Roman
law at Adelaide University for many years. In that article
he said:

Finally there is one respect in which the Roman law of delict

seems definitely superior. The Roman law evolved a generalised
remedy for invasions of the personality, the delict of iniuria.
Probably in our law there is in this field only a series of specific
torts, assault, false imprisonment, defamation and the like and
the area outside those specific torts is not covered at all. Roman
law like ours began with the specific wrongs but generalised from
them. The gist of the delict is a wilful unjustified insult or injury
to the feelings of the plaintiff, whether by hilting him, defaming
him or in any other way. The intention to insult is of the essence
of the action. In our law if A writes B an insulting letter and
seals it up in an envelope and drops it in B’s letter box B has no
remedy. There has been no publication and there has not even
been a breach of the Post and Telegraph Act because the letter
has not been sent through the post. In Roman law this would be
iniuria. Truth was, of course, a defence in Roman law as in our
law because a truthful accusation is not an unjustified one but,
as [ have said, the delict extends far outside the specific contexts
of assault or defamation. It covers violations of the right to
privacy which is probably not protected at all in our law in the
absence of some incidental specific tort.
I interpose and say that that is precisely what we are
attempting to do in this legislation, albeit in a very weak-
ened form, I suggest, taking account of the processes that
have occurred in the preparation of the legislation as it
comes before the House and the amendments that have
been foreshadowed. The Hon. John Bray continues:

To follow a girl down the street may be an iniuria in Roman
law if the circumstances are such as to lead to the inference that
the defendant is suggesting that she is likely to be receptive to
his advances. The case of the Balham dentist referred to in
Kenny's Select Cases on Torts would have led to a successful
action for iniuria in Roman law. In that case, it will be remem-
bered, the plaintiff was a dentist whose surgery was visible from
the garden of the defendants next door and the defendants installed
large mirrors in their garden which reflected the execution being
performed in the surgery to the edification and entertainment of

their guests. It appears in Victoria Park Racing and Recreation
Grounds Co. Ltd. v. Taylor & Others—

another well known case to lawyers—

that there could be no remedy in English law: not defamation
because nothing defamatory was said or written, not assault because
there was no contact between the defendants and the plaintiff,
not nuisance because nothing escaped from the property of the
defendant on to the property of the plaintiff. Rather the defend-
ants trapped the reflections that escaped from the property of the
plaintiff but the plaintiff had no proprietary right in such reflec-
tions.

This was an issue concerning the coverage of a race meeting,
as members will guess by the comments on that particular
case. He says:

Clearly this would have been an iniuria. The intention to insult

would be irresistibly inferred from the circumstances and there
was no legal justification possible. It is surely preferable that there
should be some general principle under which acts of this nature
can be comprehensively dealt with instead of leaving them with-
out remedy unless that can be fitted into one of a imited number
of pigeonholes constructed between the fourteenth and eighteenth
centuries.
I comment on that article by the learned former Chief
Justice who succinctly argues that we should enjoy in our
community and receive the benefit from it those rights
which were enjoyed in Roman law and which have been
followed through in civil law countries.

Most Opposition members’ remarks were interesting and
informative and, as I said, contributed in a real way to the
passage of this legislation in this place, but they concen-
trated almost entirely on the impact on the media and on
criticisms of sections of the media of this measure. I suggest
that the Bill goes much deeper than simply its impact on
the media, and it 1s clear that there has been an emotional
and less than rational contribution on the part of some
sections of the media in commenting on this Bill.

The comments of the member for Mount Gambier and
other members about the lack of evidence put before the
committee on the part of the media—although it made up
for that after the committee reported and after the legisla-
tion was introduced into Parliament, when the original
debates took place on this measure—can only leave one to
reflect on why the media did not make those representations
at the appropriate time and why they did not participate in
the committee processes, which is the appropriate forum.

One also asks why the select committee was denied the
opportunity to examine witnesses and to call for people and
papers and to exercise its proper authority to get to the
bottom of the concerns that have been raised at this late
stage. It 1s disappointing that those critics in the media who
can occupy so much air and television time criticising the
legislation were not prepared to appear before the commit-
tee and be subject to examination by it and to have their
concerns put to the test.

I suggest that media transgressions in the areas of personal
privacy and private grief are only a small component of
our concerns in advancing this measure today. There is also
the question of private nuisance, and the evidence before
the committee canvassed the difficulties being experienced
every day in our community that are left without a remedy.
There is then the third area of information protection, an
area of huge concern in our community and an area of
great growth. It is an area we will address and probably
continually attend to over the next few years.

I should comment on the concerns expressed on the part
of the media. This Bill is centred around and has a com-
mitment to the regulation of the media based on its own
code of ethics. This matter was taken up in the select
committee when the AJA appeared and tendered its code
of ethics. It was examined as to the way in which the
profession regulated itself. Indeed, it regulates itself only to



1874

HOUSE OF ASSEMBLY

13 November 1991

the extent of its paid-up membership, as there are many in
the profession who are not members of that professional
association. Opposition members in almost every instance
acknowledged the manner in which the media has acted in
order to gain newsworthy stories or a particular angle of a
story, or to break a story to advance the causes of the
newspaper by increasing circulation or readership within a
group of people in our community or increasing viewer
numbers during a television ratings period, and so on: mem-
bers have acknowledged how that has trampled on the rights
of individuals suffering grief.

Examples of family tragedies and so on were recounted
by one member after another. Examples were given of the
media invading areas of personal privacy for its own pur-
poses. Many examples of that were presented vividly by
members from both sides in their contribution to the second
reading debate. It is interesting to note that almost every
other profession has some form of regulation covering the
whole of the profession, which is based in statute, although
in part, on self-regulation, providing for sanctions that can,
for example, see a lawyer or a doctor being struck off. In
our community it extends right through the ranges of profes-
sions—not just doctors, lawyers, dentists, veterinary sur-
geons, and so on: it even extends to land agents, land
brokers, bouncers at hotels and entertainment centres, proc-
ess services, security guards, etc.

There is well accepted in our community a code of ethics
of behaviour engulfing practices in various professions and
sanctions that occur when those standards are breached. Yet
that does not apply to the media, which is not subject to
any statutory body. No sanctions can be brought down of
that type that occur in other professions in our community,
and it has been suggested at times that people who are
prepared to go right to the edge or now and again over the
edge in terms of ethical standards sometimes are rewarded
for their daring and perceived courage in bringing notoriety
to their employer’s media outlet.

As members have said, media organisations in our com-
munity wield enormous power in shaping opinion in our
socicty. People are influenced greatly by what those organ-
isations say, and the codes of ethics provided within the
AJA and the Press Council are very much piecemeal attempts
to provide some redress for an aggrieved person or organ-
isation in our community, but they are, and I think every-
one would agree, substantially toothless tigers. At present
no redress is possible for an individual who has suffered
the attention of the media. Members are referred to the
numerous and often horrific stories related during the
debate—particularly last night—highlighting various areas
of invasion of privacy and the short and long-term effect
this has had on individual people and families and on our
community as a whole.

Under this Bill, in an amendment I have foreshadowed,
the media has a total defence to any action as long as it
has acted within its own code of ethics. This is no different
than for each other profession and in fact it brings the
profession of journalism and associated professions in the
media industry into line with the other professions in our
community. For example, the United States for over 100
years has recognised that the right to freedom of speech
enshrined in the First Amendment of the United States
Constitution needs to be balanced with a right to individual
privacy. The origin of the right of privacy within the United
States can be traced back to 1890. Unfortunately, we do not
have a Bill of Rights, nor does the United Kingdom.

Members interjecting:

The Hon. G.J. CRAFTER: We¢ do not have a Bill of
Rights in this country. Indeed, the Constitutional Confer-

ences over the years that they have been meeting have been
discussing this.

Members interjecting:

The DEPUTY SPEAKER: Order! The Deputy Leader is
out of order.

The Hon. G.J. CRAFTER: The people of the United
Kingdom do not have a Bill of Rights, either. The origin
of the right of privacy in the United States can be traced
back to 1890. The United States cases on privacy emphasise
the private nature of the family and interpersonal relation-
ships, and protection is provided against unauthorised uses
of photographs, especially those showing people injured or
distressed.

As 1 said earlier, because of the origins of the Civil War,
Western Europe for a long time has also recognised a right
to privacy against invasions by the press and others. In
France and Germany the right is far wider than that pro-
vided by this Bill and even extends to a restriction on
photographs which show an inattentive person in a ridicu-
lous light. In Europe the right to privacy has been developed
through the courts. I could go on to enunciate what occurs
in other countries, but members have obviously done some
research themselves on what is occurring in other countries.

The issue of private nuisance, which is more pervasive
in our community than the concerns raised by this measure
with its impact on the media, has perhaps been totally
overlooked in the debate. The common law of nuisance 1s
primarily concerned with the interference with use and the
enjoyment of land. It is often said that our common law
has been dominated by our concern about the protection of
property rather than the protection of individuals. The Bill
expands the instances in which a complainant can bring an
action. Many neighbourhood disputes involve invasions of
privacy that do not fit within the current confines of the
common law of nuisance. I am sure all members would
have had experience of that in their electoral work.

It is true that there are areas of the law that cover inva-
sions of privacy, such as defamation, fair trading, listening
devices and telecommunications legislation. However, these
areas are very specific in their application and, indeed,
many individuals with a genuine complaint in relation to
an invasion of privacy are unable to obtain relief, as we all
know well; that is why they come to see us. It has been
necessary to create a statutory right of action to cover these
gaps which presently exist in the area of breach of privacy.

The unamended Bill before the House contains a clause
that extends the power to grant injunctions to all courts,
including the small claims tribunal. Previously, complain-
ants were able to gain an injunction only in the Supreme
Court. So, where there was a remedy, it required people
going to the Supreme Court, and that obviously deterred a
great number of ordinary citizens from taking that course
of action. This clause has now been removed by amendment
and placed more appropriately in courts legislation, which
will be debated shortly in this House. It is currently being
debated in another place. However, this reform will apply
to the Bill to allow relief for neighbourhood disputes in the
lower courts. This aspect of the Bill was the subject of
representations from community legal services to the select
committee. Those who advocated on behalf of that group
of people saw the importance of providing this access to
the lower courts.

The third issue which I believe this Bill addresses and in
relation to which there is great need for the relief that the
Bill provides is in the area of information protection. Once
again, the select committee heard evidence on this matter,
and there have been ongoing discussions with the Govern-
ment and various interest groups to provide for this meas-
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ure in a form which is acceptable but which still addresses
some of the concerns that are being expressed in this area.

This issue is receiving world-wide legislative attention at
the present time. For example, the European Commission
has issued a proposal for a directive to be adopted by the
Council of the European Communities. That draft directive
concerns individual protection in relation to processing of
personal data. The directive provides for a prohibition on
transborder data to States that cannot guarantee an appro-
priate level of data protection. The United Kingdom has
also recognised the need for data protection legislation, and
the Data Protection Act came into operation in that country
in 1984. The Act sets up a Data Protection Registrar to
maintain a register of data users who hold personal data.
All data users must enter details of databanks and their
purposes.

The New South Wales Privacy Committee has recently
prepared a report entitled ‘Privacy on Data Protection in
New South Wales’. It is giving consideration to a proposal
for legislation in that State. I understand that currently a
draft Bill is being prepared by Parliamentary Counsel for
introduction in the next session of Parliament of that State.
In New Zealand, a Bill dealing with data has been prepared,
and it is currently before the New Zealand Parliament.
Therefore, one can see that this is very much a current
1ssue in this country, in neighbouring countries and, indeed,
in countries with which we have identified over many years.

So, this is not a novel concept; it is not something that
1s unique in any way. It is something that has been enjoyed
by citizens of many other countries and, of course, it must
be capable of being monitored and applied as not only our
society changes but also in relation to the use of new com-
munication technologies and new data storage technologies
which occur and which can bring harm and hurt to indi-
viduals. The select committee heard evidence from a num-
ber of organisations that hold vast amounts of data on
individual citizens. [t was quite clear from the evidence
received that there was a vast potential for misuse and
exchange between various bodies. This is not just a possi-
bility; it does actually occur. In New South Wales the Inde-
pendent Commission against Corruption exposed what was
known as the information exchange club. The common
interest of this club included State and Federal public serv-
ants, private agents, banks and solicitors trading in personal,
confidential information, which was provided in good faith
by citizens of that State.

So, 1 suggest that this Bill attempts in a rational and
reasonable way to address the concerns that have been
brought before the select committee and acts on the rec-
ommendations of that select committee. Since the select
committee brought down its report and the Government
introduced a Bill, there have been further discussions with
interest groups and there has been a series of amendments,
which were announced some weeks ago and which have
been filed for members to consider. I suggest that they go
a long way to addressing the concerns that have been
expressed by some interest groups about this measure.

Finally, there has been some discussion about a similar
measure which came before the Parliament in the early
1970s. It is interesting to note that in the debate some
members have said, ‘Look, now is not the time to deal with
this matter; it is too risky at this stage.” But, in fact, the
same things were said in the debates in 1974; the same
concerns were expressed; the same feelings were expressed
for those whose rights had been trampled on in our com-
munity and yet were without redress or without recourse to
a remedy. People said, ‘No, now is not the time.” Nothing
has happened as a result of the legislation being defeated

that has improved the ethics, standards and values systems
in our community.

It can be argued that individual rights to privacy have
been eroded even further for the reasons that I advanced
earlier. I suggest that the need is greater now than it was
some 17 or 18 years ago. For those members who advocate
that the time is not right now, I suggest that their argument
really is that the time is never right, that Parliament should
never grant these rights to our citizens and that we should
always give greater weight to the vested interests in our
community who believe that they should not be subject to
the law in this regard, that they should be free to establish
and enforce their own standards and ethics and apply their
own values rather than have them put to any objective or
statutory test. That stance is very hard to advance in our
community at present and we now have an opportunity to
do something about it.

It is true that we will always be unable to put this legis-
lation in a form that will be acceptable to everyone in the
community. It creates a tort—a right—and that means that
it needs to be subjected over time to analysis by the judi-
ciary, by the community and by Parliament. In that way,
we will have tackled a difficult issue, one of fundamental
importance to the well-being and strength of our community
and to the strength of individuals in our community. We
accept an ongoing responsibility to ensure that our legisla-
tion is appropriate.

By simply setting it aside and doing nothing about it, we
would be letting down the people in the community who
are hurting and who are without remedy unless we give one
to them. We have that opportunity now. I commend this
measure to members.

Bill read a second time.

In Committee.

Clause 1 passed.

Clause 2—°Interpretation.’

The Hon. G.J. CRAFTER: I move:

Page 1, after line 15—Insert new definitions as follows:

‘media’ means the press, radio or television:
‘media organisation’ means an organisation that publishes by
means of the press, radio or television:.
These amendments have come about as a result of repre-
sentations that the Government has received from the media
in particular and from other organisations suggesting that
it would be wise to provide for definitions of ‘media’ and
‘media organisation’ in this measure.

Mr INGERSON: The new definitions, particularly that
of ‘media’, are exceptionally broad. Can the Minister explain
where he considers that the Australian Conservation Coun-
cil, for example, fits into these definitions? As the Minister
would be aware, that body publishes a regular communi-
cation that is sent widely across the community. In its
representations to me and other members, the council
expressed concern as to whether it is covered under these
definitions. The word ‘press’ has a very significant meaning.
I have used the Conservation Council as an example only.
All organisations that issue a publication would like to know
where they fit within these definitions.

The Hon. G.J. CRAFTER: One should not advance the
argument that any organisation which publishes a journal
should be free to publish material that is not subject to
some sort of accountability. Whatever is published by a
body, whether or not it 1s incorporated and whether or not
it is a major organisation, is subject to some definition or
accountability, whether it is defamation, libel and so on. In
this context, we need to look at what is the dominant
purpose of the organisation, what its functions are and how
it provides its services to the community. If it has a role to
provide information to the community and does it through
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its own radio station, through a regular television program
or through a newspaper or some other publication, it needs
to be determined on the circumstances whether it is a media
outlet or organisation within the definition of this legisla-
tion.

Mr INGERSON: Is the Minister saying that an organi-
sation such as the Australian Conservation Council, which
publishes a document regularly, could be in breach of this
legislation on the grounds that it may have committed an
offence set out later in this Bill? I understand the argument
about defamation and libel. That is very clear. However,
where do these organisations come under this definition?

Progress reported; Committee to sit again.

[Sitting suspended from 6 to 7.30 p.m.]

OMBUDSMAN’S REPORT

The SPEAKER laid on the table the report of the
Ombudsman for 1990-91.
Ordered that report be printed.

PARLIAMENT (JOINT SERVICES—PROHIBITION
ON SMOKING) AMENDMENT BILL

Adjourned debate on second reading.
(Continued from 30 October. Page 1576.)

Mr ATKINSON (Spence): In a pamphlet entitled ‘A
counterblast to tobacco’, James I of England referred to
smoking and said it was:

A custom loathsome to the eye, hateful to the nose, harmful

to the brain, dangerous to the lungs, and in the black, stinking
fume thereof nearest resembling the horrible stygian smoke of
the pit that is bottomless.
I pay great attention to the utterances to James I of England
because he was a Stuart, a member of the legitimate Royal
Family of Great Britain. 1 am not a smoker, although
occasionally I will have a puff. I must say that this Bill
appears really to be about the refreshment room. I regard
it as most unfortunate that smoking is not allowed in the
refreshment room because it is certainly allowed in every
other bar in this State. The Bill seeks to introduce an
inconsistency in the application of the law between Parlia-
ment House and the rest of the State.

This Bill may well be unconstitutional because, if one
looks at the South Australian Constitution, one sees that it
gives the Parliament power to make laws for the peace,
order and good government of the State. I submit that this
is not a law. A law must be general and objective in its
application, but the member who introduced this Bill can
identify the people in this place to whom it will apply.
Therefore, it is not a law so much as a Bill of attainder in
order to victimise certain individuals who could well be
named. ALP rules being what they are, I am conscripted to
support the Bill and I do so.

Mr GUNN (Eyre): I have had the opportunity to be in
bars in various parts of the world and I know of no bar
where people are not permitted to smoke. No-one is com-
pelled to smoke, and I recognise that it is not a very wise
practice to pursue. On occasions [ have the odd cigar, which
I regard as one of life’s little pleasures, and I do not think
that it does any great harm to anyone.

We are reducing the role of parliamentary debate to some-
thing of a joke when we start debating these sorts of issues.
It is rather unwise and unnecessary and we could talk about

far more important things. This debate takes us into the
realms of some sort of practical joke. It is more the sort of
conduct that one would engage in at a fair or a pantomime
but not in the Parliament. Therefore, I oppose the Bill.

Mr M.J. EVANS (Elizabeth): | thank those many mem-
bers who participated in the debate last week and supported
the measure. Indeed, their support was overwhelming at the
time and took the full period allotted for this debate. A few
members have expressed negative thoughts about the con-
tent of the Bill, even though some of them have then
indicated their intention to support it. Of course, the Bill
really has more than one purpose. It is not directed against
any particular individual or individuals or any particular
part of the Joint Services facility: it is a Bill of general
application in this place.

As the member for Eyre said, it is unfortunate that it is
necessary to take this kind of step. This House, another
place and, indeed, the Joint Services Committee itself,
resolved to take certain measures in relation to smoking in
this place. They took that decision on the basis of over-
whelming support from the majority of members of both
Houses. Unfortunately, a few members—a very few mem-
bers—have sought to disregard the wishes of the majority
of members in this place, and that which has brought us to
this sorry state—a most unfortunate situation.

This is not any ordinary refreshment room or bar in the
land. Indeed, I can suggest to the member for Eyre bars
where smoking is not permitted: for example, the one in
the corner of my lounge room does not permit the con-
sumption of tobacco. This is not a public premise; the
refreshment rooms here are not open to the general public.
It is much more akin to a facility with limited application.
Of course, it is the majority of the users who must make
that decision.

I also draw the House’s attention to the petition 1 lodged
this afternoon in this very place on behalf of many members
of staff who work in this building. I think all members
should take into account the views expressed in that peti-
tion, which was lodged formally in this place, and take note
of the occupational health and safety considerations which
are also applicable in this context. The overwhelming major-
ity of staff members support the move in this context, as
do the majority of members here. Members of staff do not
have a vote in this place. In that context, their decision is
not part of this process, and I raise it only in the context
of the occupational health and safety decision which is
implicit in this matter.

Also, this Bill is a statement to the broader community
about what this Parliament regards as appropriate conduct
in relation to workplaces, work premises and a statement
about the needs of people with respect to public health. The
right to consume tobacco is one which is available under
the common law and statute law of this State, and I do not
propose to change that where it does not inflict harm on
others. There is no doubt that, amongst consenting adults
in private, smoking is a habit which may be permitted to
continue and, in that context, it is a reasonable situation
with which to agree. Where it is not just a case of consenting
people in a private situation, where others are involved,
where their health is at risk, be they staff or members,
alternative considerations should override other factors. This
Parliament, as a representative of the public, must take a
leadership role in this context and must set standards which
all members are prepared to abide by. That is the purpose
of the Bill.

The House divided on the second reading:
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Ayes (41)—Messrs. Allison, Armitage, L.M.F. Arnold,
Atkinson, D.S. Baker, S.J. Baker, Bannon, Blacker, Blev-
ins and Brindal, Ms Cashmore, Messrs Crafter, De Laine,
Eastick, M.J. Evans (teller), S.G. Evans, Ferguson, Gold-
sworthy, Gregory, Groom, Hamilton, Hemmings, Heron,
Holloway and Hopgood, Mrs Hutchison, Messrs Ingerson
and Klunder, Ms Lenchan, Messrs Lewis, McKee, Mat-
thew, Mayes, Meier, Oswald, Quirke, Rann, Such, Trainer,
Venning and Wotton.

Noes (4)—Messrs P.B. Arnold, Becker (teller), Chap-
man and Gunn.

Majority of 37 for the Ayes.

Second reading thus carried.
Bill read a third time and passed.

LOCAL GOVERNMENT (CONTROL OF
SLAUGHTERING) AMENDMENT BILL

Adjourned debate on second reading.
(Continued from 12 September. Page 811.)

Mr De LAINE (Price): The Government supports the
objective which the member for Light seeks to achieve in
the Bill, which is to restore to local government the power
to ensure that the occasional slaughtering of animals, such
as pigs, goats, sheep and calves, for household purposes
does not interfere with the amenity of urban or suburban
areas. As the honourable member explained, it is not a
widespread practice for families living in cities or towns to
kill their own meat, but it does still happen, particularly in
country towns and among people with farming or village
traditions, such as ethnic groups. It 1s not subject to the
provisions of the Meat Hygiene Act 1980 since ‘once off’
slaughtering cannot be construed as ‘operating a slaughtering
works’ under section 20 of the Meat Hygiene Act.

If the slaughtering does give rise to an insanitary condi-
tion (for example, if the condition of the premises puts
health at risk or offensive material or odours are emitted
from the premises), it can be prevented and penalised under
the Public and Environmental Health Act 1987. However,
it is not usually the case that the occasional slaughtering of
an animal creates an insanitary condition as such. It is
better described as a practice which can cause offence to
neighbours unless it is carefully handled. It is appropriate
for local councils to have the power to regulate this activity
so that they can balance the interests of people in their
communities and allow the occasional animal to be slaugh-
tered on properties which are suitable and in ways which
do not cause undue concern to their neighbours.

In introducing his Bill the honourable member referred
to the legislative history of this subject and drew attention
to former section 552 (2) of the Local Government Act. It
prohibited anyone from slaughtering cattle, sheep or swine
in a council area, except at a licensed slaughterhouse. But
the Act made an exception to that rule for persons slaugh-
tering animals for the consumption of the family or employ-
ees on farms and residences ‘situated within a district and
outside a township’ or ‘situated outside any area and outside
a township’.

It is clear from the Minister of Agriculture’s explanation
of clause 20, in his speech introducing the Meat Hygiene
Bill in March 1980, that it was the intention to remove this
restriction that primary producers could slaughter animals
only for the consumption of persons resident or employed
on the property. He states:

.. . this restriction has always been anomalous in its application
and instead the provision prohibits slaughter for sale.

I understand that the intention was to ensure that meat
could be killed by primary producers and others for local
charities and so on, provided it was not offered for sale.
Perhaps it was not appreciated at the time that repealing
section 552 (2) would open up the possibility of occasional
backyard slaughtering in townships and municipalities, or
perhaps it was considered that such instances would be rare
and that there would be no harm in it if the meat was not
offered for sale and if health legislation was observed. There
was no debate on this point.

I understand there has been some consultation on this
Bill between the member for Light and the Minister for
Local Government Relations (Hon. Anne Levy). The hon-
ourable member has indicated he 1s happy for consideration
of this Bill to be adjourned pending consideration of the
Local Government (Miscellaneous Provisions) Amendment
Bill 1991, which has been introduced in the other place by
the Minister for Local Government Relations. The Bill
contains a number of sundry amendments to the Local
Government Act, and the honourable member’s general
proposal is covered by a provision which allows for councils
to make an appropriate by-law regarding the control of
backyard slaughtering.

In the framework for the Local Government Act which
1s now being developed, it is likely a number of miscella-
neous Local Government Act regulatory provisions, which
do not fit within the ambit of other primary legislation, will
ultimately be expressed as by-law making powers. Express-
ing these controls in this way will have the advantage of
flexibility in that those particular councils experiencing
problems with backyard slaughtering can respond appropri-
ately.

This general approach fits more comfortably with the
new relationships being developed between the State Gov-
ernment and local government in South Australia, and the
Local Government Association has indicated 1t is attracted
to the idea of by-law making powers rather than an amend-
ment to the Act. I look forward to further consideration of
this matter when the House considers the Local Govern-
ment (Miscellaneous Provisions) Amendment Bill 1991 in
the near future.

The Hon. T.H. HEMMINGS (Napier): I take it from the
comments of the member for Price that this Bill will be
held over until amendments to the Local Government Act
are introduced into this Parliament.

The Hon. B.C. Eastick: That’s correct.

The Hon. T.H. HEMMINGS: That alleviates some of
the concerns I have on this Bill. As a younger Opposition
member of Parliament way back in 1980, I remember my
old friend the member for Alexandra as one of the finest
Liberal Ministers of Agriculture that I ever had the pleasure
of dealing with in respect of the many agricuitural problems
in my electorate. The member for Alexandra, the then
Minister, always had his door open ready to talk to me and
counsel me. It was on that basis that we developed the
strong friendship that we have today in this Parliament.

Certainly, it was a disappointment when I was not
appointed to the select committee that looked at the ques-
tion of meat hygiene and slaughtering. I am not criticising
my colleagues, but 1 felt I would have improved my know-
ledge of agricultural matters and meat hygiene and slaugh-
tering if I had had a chance to serve on that committee.
Certainly, I was pleased with the resulting recommenda-
tions. I believe that the member for Light is trying to put
certain areas of slaughtering and meat hygiene into per-
spective in relation to areas missed by the select committee
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and the Minister, although I do not believe he has done so
intentionally.

I was looking forward to an exciting debate on this matter.
I am much happier, as a result of what the member for
Price has said, that the Minister will look at the matter
when amendments are made to the Local Government Act.
I hope my concerns will be remedied by those amendments.
I understand that my colleague the member for Henley
Beach also has concerns in this matter.

Mr S.G. EVANS secured the adjournment of the debate.

RURAL COMMUNITY

Adjourned debate on motion of Mr Gunn:

That a select committee be established—

(a) to inguire into the reasons why many farmers and small
businesses in rural South Australia are having diffi-
culties in raising adequate finance to maintain their
operations;

(b) to examine the operations of and funds available to the
Rural Industries Assistance Branch of the Department
of Agriculture to see if they are being directed towards
those who have the best possibility of long-term via-
ability;

(c) to examine the need for the Government to give protec-
tion to those facing foreclosure; and

(d) to give those people who believe they have been harshly
treated by the financial institutions the ability to advise
the select committee of the difficulties they are facing.

(Continued from 31 October. Page 1660.)

Mr BLACKER (Flinders): 1 have pleasure in supporting
the motion. This select committee as proposed by the mem-
ber for Eyre is designed to give all those persons who have
been aggrieved through the present situation with the high
cost of finance and Government inaction, together with the
use and abuse by the banks and financial institutions of the
various markets, the opportunity to present their case, and
for the banks and financial institutions to present their case.
This will promote some broad-ranging debate, and some
assessments can be made of the dilemma that we are cur-
rently facing. It is hoped that we can provide some better
legislation and serve the interests of the community in a
more proficient way than has applied to date.

Implied in the select committee criteria is the fact that
many of the problems have occurred through the deregu-
lation of the banking industry and the implications of that,
with the penalties and the prices being paid with the loss
of farms, loss of income and loss of ability of people to
remain in and maintain the rural industry as we presently
know it. The select committee will provide the ability to
bring together these historical aspects of the financial sector,
in order that we may review the present position and,
hopefully, recommend appropriate changes.

There is no doubt that the deregulation of the banking
industry some eight years ago, together with the exorbitant
interest rates that occurred because of an economy getting
out of control, and because certain powers at the time
decided that it was necessary to have a high interest policy
so as to curb the over-heating of the economy which occurred
following the deregulation of the banks, have caused the
present situation. These two issues have had devastating
effects on the whole community. They have brought busi-
nesses, farmers and any industry that has a high capital
asset component and a commensurate level of borrowings
to their knees.

Last Thursday I was fortunate to be present at a meeting
organised by the South Australian Dairymen’s Association
of the Royal Agricultural and Horticultural Society at the

Rothmans Theatrette. At this meeting these sorts of prob-
lems were discussed. It was opened with a paper from Dr
Colin Rogers from the Adelaide University. He gave a very
good paper and provided a very good view of the changing
views of Government in relation to the various aspects of
regulation of the financial sector. The old view, that is, pre-
deregulation, was that the Government regulated financial
supply by credit restriction through the Reserve Bank and
through regulations on the banks themselves.

There was some thought at the time by some of the free
thinking economists that freeing up and deregulating the
financial interests would be of benefit to the community.
Now we all know that that is wrong. We all know that the
system with which we finished up was not in the best
interests of the State and nation, and we all know that we
as individuals have suffered heavily because of those changes.
Now the economists have had a change of heart, and they
believe that the original view was extremely naive. In fact,
the deregulated market really put no moral restriction on
banks in the advancement of funds. It created a moral
hazard and in many ways it encouraged banks into reckless
lending. The only restrictions on the banks was the limit to
which their entrepreneurial skills were allowed to¢ go unchal-
lenged.

For banks to operate in a deregulated market, their rate
of return is governed by two basic factors: the rate of interest
that they are game to charge the public, which is offset by
the increased probability of default by creditors. Where
previously stability in the banking system depended on the
Reserve Bank system, the position now is that banks have
been encouraged, through high interest rates, to be more
daring in their lending and thereby not employing such
close scrutiny of the clientele to whom they lend.

This was done on the basis that, if all banks acted in
unison and all banks got into trouble, the Government
would have to step in and assist. That daring of the banks
in their lending policies has been governed by the extent to
which they believed that the Government would pick up
the tab if they overstepped the mark. This produces an
unfair bet against the Government. Banks will take high
profits during the boom but then rely on the Government
during a bust. Clearly, that is what has occurred since
deregulation eight years ago. It has led to further problems,
and our problems have been compounded because of a
series of droughts.

The past three years on Eyre Peninsula have not been too
bad as far as production is concerned, but they were pre-
ceeded by five years of below average yields, if not total
wipe out droughts. The whole economic problem has been
compounded because of that. People did not have the finan-
cial resources or the dollars in reserve to enable them to
withstand the wide fluctuations in commodity prices and
interest rates. It has meant that we have had a tightening
of belts and a knuckling down by all sections of the industry.
Although we hear stories of banks being ruthless in some
areas, we also know that some of the banks themselves are
in a dilemma,

They know that if they create forced sales they will be
deliberately lowering the value of land in the immediate
vicinity and therefore putting more people at risk. There-
fore, it is not in the interests of the banks to force sales,
and the banks are trying to meet that gap in between in a
number of different ways. In some instances, however, they
are saying that they will advance carry-on finance, on the
basis that the farmer will voluntarily place his property on
the market sometime in the new year. Technically they are
not forcing the sale, but they are putting the farmer in a
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hopeless position, a position that he has no way of getting
out of.

The tragedy of high finance costs is affecting many people
in the community, but the worrying thing is that 1t is
affecting our best farmers and most entrepreneurial small
businesses. Some of these involve people who responded to
the Government’s call to get big or get out. These were the
ones who were leading the way in farming practices and
who gave Australia the name of having the most efficient
farmers in the world. It is these efficient farmers, these
farmers who were expanding and who were creating job
opportunities for their family members, so that they would
not have to become recipients of Social Security benefits,
who are paying the price. It is these people who were playing
the entrepreneurial role and assisting their families in their
development. It is a tragedy that they are now paying the
price, because, as I say, in many instances we are losing our
best farmers. They responded to the cry of the Government
and they did get big, but they may indeed be forced out.

Other aspects of the situation will no doubt come before
the select committee. I refer to the matter of high risk
penalty interest rates. Effectively, this was usury. The banks
and financial institutions determine that a farmer or a small
business is in a position of risk and so they further add a
penalty interést rate. We have documented evidence of one
bank, an internal document claiming that it can advance
up to 10 per cent additional interest over and above the
standing rate.

Clearly, the implication of that is that the bank, having
decided that the person can no longer be supported, increases
the penalty interest rates, knowing full well that the farmer
or small business person cannot meet that interest rate.
They have deliberately artificially inflated the debt, to a
hopeless position. The farmer can no longer meet that debt.
Some two or three years down the track the bank forecloses
on that farmer and there is a high debt write-off. The effect
of that happening is that the bank, by increasing that penalty
rate, is deliberately inflating the artificial or book debt on
that property, so that it becomes a bigger tax write-off at
the time of foreclosure.

Clearly, in my view there is a moral malpractice in car-
rying that out. One could well ask, ‘Is this usury that we
are talking about? I venture to say it is. These issues need
to come before a select committee and they need to be
looked at in greater detail to ensure that people are getting
a fair go. The terms of reference of the select committee
refer to the availability of funds through the Rural Indus-
tries Assistance Branch.

That is another area that needs to be investigated closely
to ensure that everyone gets a fair go. We are not looking
to rural assistance necessarily to be a prop up, but everyone
is entitled to a fair go. We need to be able to look at all
these issues and all aspects of the industry—the lenders, the
borrowers, and even the commodity organisations, which
rely on a total package to put it together. I support the
motion.

The SPEAKER: Order! The honourable member’s time
has expired.

Mr FERGUSON (Henley Beach): I am afraid that the
first part of my address tonight relates to the remarks that
were made by the member for Custance in this debate.
When this proposition was put before the House, I under-
stood that it was to be put in a bipartisan way with the aim
of gaining the support of both sides of the House. Sir, you
have been witness to the propositions that have been put
forward from this side of the House in support of rural
areas. I refer specifically to the motions moved by the
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member for Napier, which are still winding their way through
private members’ business. I would have thought that we
would have a decision on that proposition by now. How-
ever, unfortunately we have seen an amendment that has
politicised a proposition that would have drawn support
from both sides of the House.

The member for Custance was most unkind in his remarks,
and I refer to Hansard (pages 1658 and 1659). Unfortu-
nately, we caught the honourable member unprepared. If
my memory serves me correctly, he wanted to adjourn the
debate, but the new rules regarding debates in private mem-
bers’ time so caught him by surprise that he was unable to
produce a more statesmanlike effort in relation to this
proposition.

On every occasion possible, we on this side have sup-
ported the rural community. There has been, and there is,
an impression—and I am afraid that politics comes into
it—that members on this side are interested only in sub-
urban areas and are not prepared to support people in the
country. We believe that those people are as much South
Australians as anyone. Not only that: I agree with the prop-
osition we heard yesterday that those people produce 40 per
cent of the wealth of this State. Indeed, they are worthy of
support. The member for Eyre—

The Hon. H. Allison: How patronising!

The SPEAKER: Order!

Mr FERGUSON: Once more, I am trying to produce a
bipartisan approach to a very difficult proposition. What
do we hear? We hear the member for Mount Gambier
attempting to politicise this argument. It is against the very
proposition that I have been talking about. The honourable
mernber is trying to lead this debate along the wrong track.
This is such an important debate that we should all be on
the same side. I am surprised to hear the interjection of the
member for Mount Gambier. I have nothing but high praise
for the member for Eyre, who introduced this proposition.
He has been noted over the years for supporting his rural
community. If I may borrow a phrase from the member
for Albert Park, he has been prepared to stand up in this
Chamber without fear or favour and to support the rural
community. Not only that: he has been prepared from time
to time—when he has felt that it was the right time to do
so—to tell his own community that people should stand on
their own feet and produce their own solutions. One has to
praise him for the stands he has taken, even though at times
they have been unpopular in the area he represents.

In the last debate on this motion I expressed my ire about
what was happening in relation to our so-called alliance.
We have supported the American alliance without equivo-
cation. When the Americans have asked for help, our people
have supported them, our young men have died in support
of that alliance. What do we now find? We find that the
Americans are now undermining our agricultural products
by selling subsidised wheat in our traditional markets. I
find—

Members interjecting:

Mr FERGUSON: The present war between the European
Common Market and America is the cause of this problem.
Unfortunately, we are being caught up in it. I am afraid
that those who are causing us the most pain are the Amer-
icans. It is the United States of America—

Members interjecting:

The SPEAKER: Order! The member for Henley Beach
will link his remarks to the topic.

Mr FERGUSON: It is extremely easy to link my remarks
to this proposition, because we are dealing with rural
finances, and we now find that they are in dire straits
because of what has been happening to the markets. If the
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markets and the return on the product had been better, we
would not be in the current situation.

I cannot find anything at all to praise in the way the
banks have handled rural finance. One has to go back only
a couple of years to find that gold medals were being handed
out to bank managers who went out to country areas and
lent more money than anyone else. Overseas trips, bonuses
and other prizes were given to bank managers who, on
behalf of their organisation, lent to farmers as much money
as they could. When the rural crisis started to hit us, the
banks withdrew their support as quickly as they possibly
could, and they were very ruthless in doing it. In the first
instance, before the rest of the population was aware of
what was happening, they were foreclosing on rural prop-
erties without giving the owners the opportunity to work
their way out of the problem.

It has got better although I know things are very difficult
at the moment. The people who were first in were the
hardest hit and the banks have a lot to answer for. In
addition, the banks suggested to the rural community that
they should take overseas loans. The banks were prepared
to lend to farmers at what was then considered to be an
advantageous interest rate. They did not warn farmers about
possible fluctuations in currency values and, when the Aus-
tralian dollar began to drop and the international money
markets became less stable, it left many farmers in a des-
perate plight.

I am in agreement with the member for Napier that we
have already discussed these problems. Private members’
time is limited and, although we on this side of the House
have made no decision on this motion, 1 find it difficult to
support the establishment of another select committee to
discuss the matter. Indeed, 1 do not know what a select
committee of this State Parliament can do to relieve the
financial difficulties of rural industry, because this matter
should be handled by the Federal Parliament, which con-
trols Treasury.

The SPEAKER: Order! The honourable member’s time
has expired.

The Hen. B.C. EASTICK (Light): T have a great deal of
interest in the subject matter which my colleague the mem-
ber for Eyre has brought to the attention of this House. I
was heartened by the contribution of the member for Stuart,
albeit that she pulled the rug and said that the Government
was unable to support the measure. I was very interested
to hear the member for Henley Beach say that we all ought
to be on the same side and that the Government had not
made a decision. I am quite sure that we will be able to
accommodate the member for Henley Beach and other
members because, in consultation with the member for
Eyre, I find that we are in agreement on an amendment to
this motion. That amendment would seek to delete all words
in paragraphs (a), (b} and (c). If the amendment is accepted,
the motion would read:

That a select committee be established to give those people
who believe they have been harshly treated by the financial
institutions the ability to advise the select committee of the
difficulties they are facing.

That would open the way for persons in the big metropolis
of Adelaide to provide information to the House which |
believe would be of inestimable value to the Government
and the Opposition. It would also pick up the point made
by the member for Henley Beach about the banks. The
motion refers to all financial institutions, of which the banks
are one body. We who represent the many people who are
hurting badly appreciate that the banks have had difficulty
in their operations. I look forward to this House supporting
the amendment and the amended motion. In due course, I

also look forward to an excellent report from the select
committee. 1 therefore move:

Delete all words in paragraphs (a), (b) and (c).

Mr HOLLOWAY (Mitchell): All of us have some sym-
pathy for those members of the rural community who have
had problems with the banks over the past few years. Many
country people have been very badly treated by the banks
and there are plenty of examples of that. T am well aware
that the banks encouraged people to borrow as much money
as possible to continue farming. A lot of farmers were
pressured into taking out big loans, which they probably
could not afford. However, in the days of high rural prop-
erty values it was an easy thing to do. Many farmers could
sec their property values rising steadily and they were pre-
pared to agree with the banks and take out large loans.

For many years the return on capital invested in farms
has been very low—about 2 or 3 per cent. One of the real
conundrums of agricultural economics is why the price of
rural land kept rising when the return on that land was so
low. Why would someone be prepared to get a return of
only 2 or 3 per cent on their capital when that same money
invested in bonds could return 10 or 15 per cent without
any effort? Part of the problem was the large number of
North Terrace farmers who were investing in land because
the tax laws in those days were very favourable for such
investment. A lot of such investment was tax driven. As a
result, farm prices kept rising rapidly without return. That
made it very easy for banks to encourage their clients to
take out loans.

I heard stories that bank managers on the West Coast
encouraged farmers to take out big loans on their properties
and, after foreclosing on those loans, some managers resigned
from the bank and bought farmland. That seems to be
highly unethical, and I am sure other members have heard
these allegations. They concern me. The question is, what
can we do about it? While the banks deserve much of the
blame for what has happened, the loans have already been
made and they are legally enforceable contracts.

The other difficulty in terms of dealing with the matter
is that the banks, with the exception of the State Bank, are
under Federal control. A Commonwealth parliamentary
committee is looking at the banking industry. Recently I
read an interesting article in the new Independent Monthly
magazine which made the point that, if farmers shop around
1o get a better deal, they may well do better than they have
in the past. An example was given of the Primary Industry
Bank of Australia. If farmers can show that they have been
shopping around, negotiating a deal, they may get interest
rates that are 1 or 2 per cent lower than those offered by
the ordinary banks. Farmers are starting to shop around to
get better deals, and so they should.

There is no doubt that we have had a fairly closed shop
and, if deregulation of the financial industry is to mean
anything and to have any benefits for the rural sector, it
should enable farmers to shop around and get lower cost
loans. Many problems are raised in this area. I would like
to put on record what the Government has done in this
area.

Mr S.J. Baker: You might as well just sit down.

The SPEAKER: Order!

Mr HOLLOWAY: That is totally untrue. I will put on
record many of the things that this Government has done
to assist farmers. One of the best things the Government
did this year was to provide relief.

Debate adjourned.

At 8.30 p.m., the bells having been rung:
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PRIVACY BILL

Adjourned debate in Committee (resumed on motion).
(Continued from page 1876.)

Clause 2—*Interpretation™—which the Hon. G.J. Crafter
had moved to amend as follows:

Page 1, after line 15—Insert new definitions as follows:

‘media’ means the press, radio or television:
‘media organisation’ means an organisation that publishes by
means of the press, radio or television:

The Hon. G.J. CRAFTER: Before the dinner adjourn-
ment, I was explaining to the member for Bragg that an
organisation similar to the one to which he referred and
which may be regarded as being in the business of publish-
ing a journal or an organisation that is similar to that which
would be anticipated from an organisation that comes within
this definition of media organisation, as generally accepted
in the community, would fall within the ambit of the leg-
islation. I am not quite sure of the specific application the
honourable member had in mind for this. It seems that the
question is somewhat remote. As I said, there are already
obligations on anyone who publishes a journal, an organi-
sation, or a newspaper or, indeed, anyone who is involved
in the electronic media in some way. I do not see that the
specifics of the issue that the honourable member is raising
will cause any concern.

Mr S.J. BAKER: That explanation is not satisfactory.
Members of Parliament and members of the community
receive a wide variety of information, and we presume that
there is media involved in the relationship. Quite often a
person with media skills is involved, perhaps a former
member or member of the AJA. A few such organisations
have posted material, such as Wheelchair Sports, Link, Red
Cross, Community Aid Abroad, Freedom from Hunger, the
Muitiple Sclerosis Society, Bedford Industries, Helping Hand
and the Royal District Nursing Society—they are the char-
itable orgnisations. Then there are such esteemed bodies as
Australian National, Engineers Australia and the Local Gov-
ernment Association. Members of the community receive
things such as the newspaper that is put out by the Local
Government Association or the local government body to
which they belong. In Mitcham, we receive them quarterly,
and I think residents in Happy Valley receive significant
material through the post every two months: All those
organisations involve people who could be classed as ‘media’;
they are certainly classed as ‘press’.

We have no clear definition of what is actually encom-
passed. The people who are encompassed by the definition
become a privileged class, as we are all aware. Certain
exemptions are available to them that are not available to
other members of the community. Yet I find that the Min-
ister has not clarified the situation and I would like him to
be a little bit more forthcoming on how each of those people
are placed, particularly those who write journalistic articles
and those who have done research (and many undertake
significant research—they are the ones who look into mat-
ters which may breach the privacy conditions under this
Bill). I would like it clearly stated whether these people will
be in a less privileged position than the members of the
press, according to the Government.

Mr GROOM: I support the insertion of these new defi-
nitions; they are designed to bring about freedom of the
press.

Mr S.J. Baker interjecting:

Mr GROOM: Just a moment: [’ve got the right to make—

The CHAIRMAN: Order! The Deputy Leader is out of
order. He may ask whatever questions he chooses of any

member, but each member of the Committee has the right
to speak. The Chair is recognising the member for Hartley.

Mr GROOM: The fact is that I do support freedom of
the press. These amendments are designed to insert and
enshrine freedom of the press in legislation. If one does
that, that will mean freedom of all people to disseminate
information in the community, whether it be by means of
the press, radio or television. It does not simply mean that
there is freedom for the existing press as we know it, existing
press proprietors, existing television channels and so on.
There 1s the freedom for all citizens to disseminate infor-
mation to other people in our community. That is what
freedom of the press is all about, and that is why these
definitions have to be couched in very wide terms to enable
that to take place.

Obviously, I support the amendments. They are sensible,
and they hinge on the amendments for freedom of the press.
If a small organisation happens to publish a newsletter, that
is its right. It is its right to disseminate information through
the journal, the organisation of communication or whatever
it wants. Likewise, it will be subject to the laws of the land,
which include defamation and a right of privacy. Those
organisations will be bound in relation to intrusions on
people’s purely personal privacy and private grief where
there is no ¢lement of public interest and where that intru-
sion is substantial or unreasonable. The organisations that
publish newsletters, trade journals, gazettes or anything clse
are subject to defamation laws in exactly the same way as
are our traditional press proprietors, our traditional televi-
sion stations and our traditional radio stations. If we want
freedom of the press, we must have definitions that are as
wide as possible.

The Hon. JENNIFER CASHMORE: I am truly amazed
that a lawyer should feed up such pretentious nonsense to
the Committee and expect us to believe it. He is likening
the Advertiser to the Norwood High School newsletter, when
he says that freedom of the press means freedom of all
people to disseminate information. That is an absolute perv-
ersion of any reasonable definition of the word ‘press’. Only
yesterday in this place the words of Mr Justice Zelling, in
the case of Burnside Residents v. the Minister of Water
Resources said:

...1 am not impressed by the sloppy draftsmanship because
the subject is entitled to be told with precision anything which
affects his—
and he might have added ‘or her—
rights and with which he [or her] is expected to comply.

That the word ‘media’ means the press, radio or television
leaves us not one wit the wiser as to what this legislation
intends, because the words ‘press’, ‘radio’ and ‘television’
also have to be defined. If, as I said, we take the member
for Hartley’s definition of ‘press’, it extends to everything
from corporate ownership of major newspapers to school
newsletters and the newsletters of organisations such as the
National Council of Women and other voluntary bodies
that the members for Bragg and Mitcham have identified.
It is patently clear that one cannot equate one with the
other and that a more careful definition is required. The
Minister has not given us that definition. It is simply not
good enough for the member for Hartley to expect his words
1o be taken into account by any judge trying to determine
his or her response to action taken in tort as a result of this
Bill.

The Bill is so widely drafted as to be almost incapable of
easy or accurate interpretation by the people to whom it
will apply. When it comes to court cases, it will be virtually
impossible to determine outcomes and make reasoned or
reasonable judgments if the law is so sloppily drafted as not
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to define the people to whom the Bill applies and the people
who are excluded as a result of the definitions. Again, I
implore the Minister to answer the question put to him by
the member for Mitcham and by me and to define what he
means by ‘press’.

The CHAIRMAN: The member for Hartley.

Mr Ingerson: It’s a farce.

Mr GROOM: I will tell you why it’s a farce. It is a farce
because the member for Coles, having been a member of
Parliament since 1977, has told the Committee that she
does not know what the press, radio and television are.

The Hon. Jennifer Cashmore interjecting:

Mr GROOM: You evidently do not know. I can go and
turn it on now. I can pick up a paper and tell you what the
press is. If members are having difficulty in knowing what
the press, radio or television are, they watch it every night,
they listen to it every night and they read it every day.

We have been seeking to make our legislation understand-
able to the community in a plain and ordinary sense. 1
suggest that the member for Coles should look at the United
States Constitution, because all it says is ‘freedom of the
press’. People in the United States have no difficulty know-
ing what the press is, and I do not think they have any
difficulty in knowing what the media, television or the radio
are. If we are talking about freedom of the press, in the
United States Constitution, and indeed in the State Consti-
tutions of the United States, it is expressed in the widest
possible terms. I am sorry to hear that, after 14 years, the
member for Coles does not know what radio, television or
the press are.

The Hon. JENNIFER CASHMORE: For the informa-
tion of the member for Hartley, we are not debating the
United States Constitution; we are debating the Govern-
ment’s Privacy Bill. The member for Hartley has also been
a member of this place since 1977. Barely three minutes
ago he defined ‘press’—I quote verbatim what he said—as
the freedom of all people to disseminate information. As a
lay person, not a lawyer, my definition of the press would
be those newspapers published for commercial purposes
which range in this State from the Advertiser to the Adelaide
Review to the local suburban papers, the Messenger Press,
and the regional papers.

Mr Groom interjecting:

The Hon. JENNIFER CASHMORE: Precisely, but when
I asked for a definition I did not get that. I got the words
that the press means the freedom of all people to dissemi-
naie information. The member for Hartley then went on to
include newsletters of all kinds. We have a distinction here
between the definition that I would give to ‘the press’, and
the definition that a member of the Government Party has
given to ‘the press’, which embraces not only those news-
papers that 1 and my colleagues would describe as the press
and which are excluded from the definition in the Bill but
which, in the words of the member for Hartley, also include
school newsletters and newsletters of voluntary bodies.

The member for Hartley cannot have it both ways. He
cannot say that under the United States Constitution the
citizens of that country understand what the press is and
leave that as sufficient guidance for this place in debating
this Bill and sufficient guidance for the courts in determin-
ing judgments as to who is excluded from and who is
included in the ambit of the Bill. It is interesting that the
Opposition’s criticisms of the scope of the Bill and the
inadequacy of its drafting are apparent before we get past
clause 2, and the member for Hartley has already confirmed
our worst fears.

Mr ATKINSON: The Bill creates a new tort. I do not
think that a new tort requires the kind of precision that the

member for Coles is demanding. The term ‘the press’ has
been judicially defined a number of times, and I do not
think that South Australian judges will have any difficulty
in interpreting what it means in this Bill. Furthermore, I
point out to the member for Coles that it is improper for
the judges to take Hansard into account in interpreting
statutes. If the member for Coles was aware of that, why
did she suggest that the contribution by the member for
Hartley would not help the judges in interpreting the Biil?

Mr LEWIS: I would be pleased to have a much clearer
exposition than the one that has been offered by backbench-
ers opposite. For God’s sake, who is in charge of this Bill?

The Hon. G.J. Crafter interjecting:

Mr LEWIS: T do not believe that the Minister under-
stands Standing Orders if he thinks that he has spoken three
times. I have been in this Chamber since we began debating
this clause. I wonder whether, for instance, a mass produced
letter by someone about the personal but factual affairs of
another individual or group of individuals—two or more—
constitutes publication. Is it an act of the press? Without
trivialising the debate, in my second reading contribution I
mentioned that there are some bizarre people in our com-
munity who would stop at nothing if this legislation, nar-
rowly interpreted in the way in which the member for
Hartley—

Mr Groom interjecting:

Mr LEWIS: Narrow indeed. The definition of the print
media and the electronic media broadcasting to the public
as being the limit of the press is inane and inadequate.
There are a number of instances where that can be found
to be less than adequate. The definitions here are not ade-
quate. What would be the situation if somebody were eccen-
tric enough to take an aeroplane and skywrite on a calm
day about another individual and to do so in terms which
would be in clear breach of privacy according to the way
that the member for Hartley would have us believe is the
case now?

My Groom interjecting:

Mr LEWIS: Well, you may giggle somewhat. Methinks
you have not thought it through. The Minister ought to be
able to give some clearer understanding which he has of
the meaning of the legislation and the terminology that it
contains than he has been prepared to give thus far.

Mr INGERSON: The purpose of our continually bringing
up this media definition is to make the point that this
legislation is loosely and badly drafted. The definition could
be properly drafted by the Government (and, in particular,
by the member for Hartley, as he seems to have drafted the
whole thing) to include the printed media, magazines, etc.,
or at least to clarify and define properly what ‘the media’
was meant to represent.

As the member for Coles, the Deputy Leader of the
Opposition and the member for Murray-Mallee have pointed
out, this definition of ‘press’ has a public meaning and that
public meaning is very narrow. Many legitimate organisa-
tions, particularly the Australian Conservation Foundation,
want to know whether their magazines or communications
to their members come clearly under this definition of
‘press’. I should have thought that that could be simply
explained by the Minister. More importantly, as the Min-
ister and the member for Hartley would know, what we say
in this place is of no consequence in terms of interpretation.
It should be, but it is not. In reality, we need to put down
exactly what we mean. That is why it is necessary to expand
the definition of ‘press’ if the Government wants it to take
in all these other organisations, which I think it does. I ask
the Minister whether the definition of ‘press’ is much wider
than is commonly known to be the definition. If that is the
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case, will he consider amending the definition in another
place?

The Hon. G.J. CRAFTER: I find it a little unfair when
the member for Murray-Mallee accuses me of not wanting
to speak, vet he jumped up before I was able to speak and
went on to make the most bizarre remarks that I have ever
heard in explanation of a Bill, and then he expects to get a
sensible answer. It brings debate in this Chamber into dis-
repute. Members are obviously seeking a way to discredit
the Bill.

Mr Ingerson interjecting:

The Hon. G.J. CRAFTER: Every time the Opposition
does not like a Bill it attacks the definitions. I have sat here
while the definitions in Bill after Bill have been attacked as
being imprecise or whatever excuse can be raised. The
reality, as has been explained to members, is that these
words have been judicially defined and obviously they will
continue to be judicially defined depending on the circum-
stances. I would have assumed on the few facts we have
been given that organisations like the Australian Conser-
vation Foundation, which is one of the largest organisations
in this country and which has a major function to disemi-
nate information—it does it through well established pub-
lications—would come within the definition of ‘media’ as
we commonly know and accept it; so would other organi-
sations that fall into that function of being publishers of
journals—as I said, newspapers and the like around this
country.

The question is not so much whether one is covered, as
they are saying, but whether an organisation has a defence
that is provided under this Act as a media organisation.
When one looks at the Bill and the foreshadowed amend-
ments, one can see that many organisations would want to
bring themselves under the provisions in the amendments
and have the defence of the provisions of the legislation
that they acted in accordance with the criteria laid down
here and proposed in the amendments. This has come about
as a result of representations received by us all over recent
weeks and months in the lead-up to this debate.

I can anticipate that there will be others who will attempt
to bring their work into this definition as well, and whether
they fall within this definition really depends on the facts
of a situation and the findings of the court. As has been
mentioned, those findings are based on precedents and this
is a matter not unknown to the law.

Mr S.J. BAKER: The Minister said that it will be judi-
cially defined. That is what the debate is about: that Parlia-
ment is not determining the future of citizens.

The Hon. G.J. Crafter interjecting:

Mr S.J. BAKER: The Minister says that it is, but it is
not. The Minister admits that we are letting the courts
decide. Until we have tested the case, until someone has
won or lost, we do not know what the boundaries of the
legislation are.

Mr Atkinson interjecting:

Mr S.J. BAKER: The member for Spence talks about
common law. We are putting something into statute. It does
not mean that the judge goes back through 400 years of
case history. The judge is required to look at the legislation
on its merits and interpret it according to the legislation.
He looks at nothing else: he cannot rely on common law—
of course he cannot. It is the legislation itself that becomes
all prevailing. We have had a number of examples where it
has been the intention of this Parliament to achieve some-
thing by legislative charge, yet the courts have looked at the
legislation and ruled against what the Parliament intended,
saying that the wording was different from our intention.
The courts rule on the wording and not on the intention,

and tonight the Minister has admitted that it is not Parlia-
ment that controls the destiny of citizens—it is the courts.

Amendment carried; clause as amended passed.

Clause 3—‘Right of privacy.’

The Hon. G.J. CRAFTER: [ move:

Page 2-—

Line 13—Leave out ‘and’.

After line 15—Insert as follows:

and
(ii1) the intrusion is not justified in the public interest;.
Line 19—After ‘embarassment’ insert ‘and the harassment
or interference is not justified in the public interest’.

Line 32—Leave out ‘or”.
These amendments refer to the matter of public interest,
which has been removed as a defence and made a part of
the cause of action. This means that a complainant will
have to go through five steps of proof in order to establish
a claim for a cause of action. The first is lack of implied
or express consent; secondly, an intentional intrusion; thirdly,
an action within clause 3 (2) (a) to (#) including specific
behaviour as outlined in those provisions; fourthly, that the
intrusion is substantial and unreasonable; and, fifthly, that
it cannot be justified in the public interest, or harassed or
interfered with to a substantial and unreasonable extent so
as to cause distress, annoyance and embarrassment, and
actions not in the public interest.

It is clear that this amendment sets up those series of
steps to establish a cause of action. It certainly makes it
harder for a complainant to pursue a successful action and
so, on the best interpretation, it is certainly a cautious
approach that is being adopted in this legislation. It is one
that cannot be held against the Government as being a
radical approach to the provision of this right in the com-
munity.

It is certainly not a reckless introduction of this right: it
is one which sets up a purposeful series of steps, a cautious
approach to mounting a cause of action, and one which
most certainly meets the strict criteria that would apply in
order to succeed in an action of this type. It can be argued
that this is so rigorous that it would deter many people
from wanting to take an action, which is why this legislation
needs to be monitored carefully. Perhaps the steps are far
too rigorous or onerous and do not appropriately establish
the procedure that needs to be followed in these matters.
Obviously, in the initial stages a cautious approach is
required.

The Hon. JENNIFER CASHMORE: Clause 3 estab-
lishes that a person has a right of privacy, and then goes
on to attempt to define that right by identifying the circum-
stances under which that right is infringed. Before making
my own observations on this clause, I want to read to the
committee the observations of David Syme & Co. Ltd,
proprietors of The Age—which is among the many organi-
sations which have to give—

The CHAIRMAN: Before the honourable member con-
tinues in that vein, I point out that we have before the
Chair at the moment the amendment to clause 3. If the
honourable member is making general comments about the
clause, i1t may be better to make those after consideration
of the amendment.

The Hon. JENNIFER CASHMORE: I believe that I can
link up my remarks to the amendment, Mr Chairman. As
to the amendment concerning the intrusion not being jus-
tified in the public interest, intrusion being one of the
offences infringing the right of privacy, I refer to these
remarks made by David Syme & Co. Ltd, which relate to
the matter of public interest. I recognise that an amendment
1s yet to be moved that will exclude the media; nevertheless,
the remarks are pertinent. The author of this letter, Michael
Smith, Editor of The Age, states:
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We reiterate our belief that participant monitoring—

that is to say, the keeping of another under observation,
listening to conversations to which another is party, and so
forth—

should not constitute an infringement of privacy under section
3(2) (a) (1) (B). The Law Reform Commission recognises that the
private recording of telephone conversations by involved parties
reflects contemporary practices and standards. The Common-
wealth Attorney-General’s Department Review of the Telecom-
munications (Interception) Act 1979, has recommended the
removal of the existing restrictions (section 2.2) on participant
monitoring. We recommend that section 3 (2) (a) (i) (B) should
be amended accordingly.

The amendments also do not clarify the meaning of the word

‘observation’ in section 3 (2) (a) (i) (A). This section fails to draw
the vital distinction between observing others in public and pri-
vate places. The regulation of acts, images or words of another
section 3 (2) (a) (1) (D) is similarly insufficient. We are uncertain
if the amendment to section 4 (4) (a) (i) recognises the dichotomy
between private and public surveillance and recording. The words
“free inquiry and free dissemination of information and opinions’
in section 4 (4) (a) (i), require judicial interpretation. We remain
uncertain about the status of people who conduct activities such
as recreational photography or painting. There needs to be a more
detailed explanation by Parliament as to the definitional ambit
of these words.
1 refer to these comments in response to the Minister’s
amendment concerning intrusion being justified or not jus-
tified in the public interest. Nevertheless, they are general
comments that apply not only to this clause but that rein-
force the remarks that the Opposition has made about the
whole Bill and about the preceding clause. They highlight
the extreme anxiety which is felt by the wider community
about the impact of this clause and the manner in which
people going about their daily business in what has always
been a lawful fashion are now likely to be severely impeded
in respect of freedom of information.

The Minister has said that there is a right to privacy, and
none of us dispute that, but to attempt to establish that
right in the way that the Government is doing by legislation
without making any attempt whatsoever to establish an
equivalent right of freedom of speech and freedom of infor-
mation is to so unbalance the rights which we have inherited
and which are upheld by common law as to create a situ-
ation that I believe would be untenable. I say that not
without criticism of the media or indeed of anyone who
intrudes on the rights of privacy of another, and when I
speak to the clause generally I will address that specific
question.

Mr Ferguson: You were supremely uncritical of the media.

The Hon, JENNIFER CASHMORE: On the contrary: if
the member for Henley Beach had read my second reading
speech or listened to it carefully, he would have noted that
there was some quite serious criticism of the media towards
the latter part of my speech; but one needs to look—

My Ferguson interjecting:

The CHAIRMAN: Order! :

The Hon. JENNIFER CASHMORE: —in a balanced
fashion at this whole question—which is a vexed one—and
recognise that to attempt to move in the way in which the
Government is attempting to move to establish a right of
privacy without establishing a corresponding right of free-
dom of speech and freedom of information is to create an
unbalanced statutory approach and one that is potentially
very damaging.

Mr GROOM: I think the member for Coles has become
confused with the general clause as a whole. We are dealing
with just the amendment, not the whole clause. All that is
being taken out is ‘public interest” as a definition and it is
being inserted up the top, so that the plaintiff has to prove
that the intrusion is substantial, unreasonable and not jus-
tified in the public interest. This is not the ‘public interest’

that was being referred to in the way in which the member
for Coles quoted from David Syme’s letter. That was dealing
with acts and observations of a private as opposed to public
nature. The ‘public interest’ is the general definition. It is
the existing definition in the law relating to breach of con-
fidence actions.

Public interest has been quite clearly interpreted right
throughout the law, in the area of local government, breach
of confidence and intellectual property actions. There is no
doubt whatsoever as to what public interest means. So, it
is only the definition that is being taken out and the onus
is quite clearly being placed upon the plaintiff, and a very
heavy onus. I just remind the member for Coles that in her
book 4 Chance in Life she devoted a whole section to
money, power and the public interest. She had no difficulty,
on page 83—

The Hon. Jennifer Cashmore interjecting:

Mr GROOM: No, it is a lovely book and I will say a bit
more about it later tonight. However, she had no difficulty
in writing a whole chapter on public interest. So, that is all
we are doing. We have to deal with the amendments and
then we will deal with the matters that the member for
Coles has outlined, which 1 think relate to the clause.

The Hon. G.J. CRAFTER: I rise to correct the member
for Coles’s misunderstanding of the legislation. I am sur-
prised at the statements that the honourable member made
about the establishment in the Bill of some fundamental
freedoms. The amendments that are before us, which relate
to matters that have been so widely debated in the com-
munity, in fact do provide for that. I refer the honourable
member to the amendments to the Bill that are on file
which provide:

... in determining whether or not a particular act was justified
in the public interest, the court ... must have due regard to. ..
the importance in a democratic society of free inquiry and the
free dissemination of information and opinions; and ... if the
defendant is a media organisation—
and the letter from which the honourable member quoted
was from a media organisation in this country—

...the importance of the media in eliciting information and
disseminating information and opinions—

thus establishing that in this Bill as a fundamental right and
function of the media and, secondly and further—

... the importance of safeguarding the freedom of the media to
continue to do so.

I suggest that there could be no clearer definition of those
fundamental rights than expressed in that proposed amend-
ment.

It is very clear that media organisations simply do not
want any restrictions at all on participant monitoring and
intrusive behaviour, Obviously, the honourable member is
advocating that very position on behalf of the media inter-
ests that have made those representations. One can under-
stand the media not wanting to have restrictions, checks or
accountability placed on them. That is a matter we debated
during the second reading stage and we heard very graphic
examples and personal testimony from members of this
House about the great harm that can be done to individuals,
families and the community as a result of the unfettered
ability of the press to intrude into the lives of ordinary
people.

Mr S.J. BAKER: I am definitely not satisfied with this
Bill. T will relate it to an incident involving one of my
constituents. It is probably a quite famous case in law. A
lady who had been living in a de facto relationship left that
relationship. The ex-spouse continued to harass her and the
lady sought shelter in premises in the Hills. The ex-spouse
shot the person with whom that lady was residing and was
acquitted of murdering the individual concerned. I had to
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organise the lady’s transfer interstate so that she could avoid
being harassed and possibly coming to some misadventure.

The interesting thing about that case is that at that time
some tape recordings were made of threats. Because the
person who could substantiate the timing of the telephone
calls was dead, the court ruled that the tape recordings were
out of order. There was a very smart brief. So, those record-
ings, which were critical to the whole case, were ruled out
of order by the court. The interesting aspect is that that
person had no right to tape the conversation of others.
There is no right of defence and no right involving protec-
tion under this Bill. It is not only that case, because—

Mr Groom: Haven’t you heard of the Listening Devices
Act?

Mr S.J. BAKER: I am dealing with privacy. If the mem-
ber for Hartley believes that there is a priority given under
the Listening Devices Act, he may well be correct—I do
not know, and I do not believe he is right, but he may well
be. However, a breach of privacy is created if a person tapes
a conversation. Under the circumstances I have related—
which are quite true and members can check the record if
they wish—that person has no right to keep a record of a
conversation involving dire threats against the person con-
cerned and the person harbouring her. That case was thrown
out of court on a technicality—and we are dealing with
technicalities tonight. During my second reading contribu-
tion I expressed some reservations about the process whereby
we prove that the intrusion is not justified in the public
interest. That is obviously an area that is not justified in
the public interest but may well involve personal and pri-
vate safety.

In neighbourhood disputes, when does it become in the
public interest for a person to do a number of things to
protect his or her rights? A breach occurs automatically
under this legislation. There is a tort under this measure.
Does a person not have a right? This does not have anything
to do with public interest at all; it has to do with personal
interest. A person has that right removed; it is a tort. What
happens when a person goes to court? Perhaps that person
has identified an individual who has committed an off-
ence—

Mr Ferguson: You're drawing a long bow.

Mr S.J. BAKER: No, it is not a long bow. I am referring
to everyday occurrences. If the member for Henley Beach
does not have any neighbourhood disputes in his area, he
must live in a marvellous place and we should all move
down there immediately.

Members interjecting:

Mr S.J. BAKER: Yes, Paradise; we will send all of our
constituents down there to sort themselves out. There are
numerous occasions when people, in order to protect them-
selves and to discourage people who would cause them
harm, breach the Act in two or three areas that we have
outlined in clause 3. Members know that.

Members interjecting:

Mr S.J. BAKER: I am dealing with amendments: sub-
paragraph (iii)—‘the intrusion is not justified in the public
interest’—does not solve the problem. This amendment is
designed to give some relevance to the clause itself, to take
away some of the problems which have been perceived by
all members of the press and which have been the subject
of vitriolic condemnation by the press, the Press Council
and, indeed, everyone associated with the press. Let us be
quite clear: the amendment has been introduced to save the
Government’s skin. If it still does not do the job, it cannot
be condoned as a competent amendment to get away from
the problems created by this legislation. The amendment is

not competent in the areas in which the Government sug-
gests it is.

Mr INGERSON: There are several submissions that talk
clearly about the problem of public interest. One submission
was received from the Retail Traders Association and states:

The amendment qualifies the right of privacy established by
clause 3 by providing that the intrusion on the personal or busi-
ness affairs of another ‘is not justified in the public interest’
before the right of privacy is infringed .. .a related amendment
is also proposed to 3 (2) (b). Under the original Bill, and the Bill
as proposed by the select committee, this public interest test was
only relevant as a defence, and not an integral part of establishing
the right of privacy. This will be a minor improvement to the
Bill provided that it alters the onus of proof from the defendant
to the plaintiff, i.e., provided that the person alleging an infringe-
ment to the right of privacy must prove that the intrusion ‘was
not justified in the public interest’, rather than the defendant to
proceedings having to justify that their conduct was in the ‘public
interest’.

Notwithstanding this minor potential improvement, the Bill
fails to adequately protect the legitimate business activities of
retailers in deterring and detecting criminal activities in and
around shops because it does not expressly exclude such activity
from the right of privacy. In order to successfully withstand a
challenge by a member of the public to an allegation of an
infringement to a right of privacy based upon security surveil-
lance, a retailer will probably need to rely upon one of three
provisions of the Bill, all of which are deficient.

The other submission was received from the Law Society
and states:

The Bill places a very heavy onus upon the person alleging that
a right of privacy exists. If a right of privacy is to be set up then
the onus of proof ought to be more balanced between the parties.
The present Bill by clause (2) requires the person alleging that
there has been an infringement of right of privacy to establish:

(1) an intentional intrusion on their personal or business
affairs;
(2) that the intrusion is in the circumstances of the case
substantial and unreasonable;
(3) that the intrusion is not justified in the public interest;
and
(4) that the intrusion was without the express or implied
permission.
The defendant is aided by a presumption of permission provided
by clause 3 (3). It is very difficult for a plaintiff to establish a
negative proposition and therefore at least the issues of whether
the intrusion is justified in the public interest and the question
of permission ought to be for the defendant to raise as defences
rather than for the plaintiff to prove as part of the course of
action.

The same comments concerning the public interest question
apply to an infringement under section 3 (2) (). It is noted that
the question of permission does not arise in the case of an
infringement under 3 (2) (b). It may be that permission is not
relevant to an allegation of harassment but permission may be
relevant to an allegation of interference where the defendant may
allege that there was permission for some action to be taken and
the plaintiff then alleges that that permission was withdrawn and
a complaint arises of conduct that was previously permitted
becoming an interference.

That last matter is reasonably complicated, but the Minister
would understand that the Law Society is saying that, whilst
this clause seems simple on the surface, it will create some
difficult problems particularly in this area of presumption
of permission. That will have a significant bearing as to
whether or not the intrusion is justified in the public inter-
est. Will the Minister comment on those submissions?

Mr S.G. EVANS: I believe that the amendment is an
improvement to the clause, and that is the first matter to
consider.

The Hon, G.J. CRAFTER: I am not sure how the matter
raised by the Deputy Leader is relevant, but he talked about
a Supreme Court action relating to murder and referred to
the obtaining of evidence by recorded message, stating that
that evidence was not admissible in the proceedings. First,
we would need to know the circumstances of the case. The
law prohibits the recording of information in certain cir-
cumstances and, if the evidence to which the honourable
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member referred was illegally obtained, that is, obtained
without consent contrary to the provisions of the Listening
Devices Act, that would be inadmissible evidence. Even if
it were obtained legally but was not able to be corroborated
in the court, that would also be inadmissible.

There must be stronger evidence of an offence having
occurred before it can be accepted in a court and a person
can be tried on the basis of that evidence. This Bill does
not override those evidentiary rules or laws which relate to
the collection of evidence. I am not sure whether I can take
the honourable member’s concerns much further than that.

The Retail Traders Association gave evidence to the select
committee and I understand that its concerns were dis-
cussed at some length. It appears that retail trading busi-
nesses are not affected by this legislation. The surveillance
they provide is a matter of consent. A person goes into a
store and accepts that there will be surveillance. That is
part of the contract of entering that store. I am not sure
whether the concerns expressed by the honourable member
are recent or somewhat dated.

The honourable member referred also to correspondence
from the Law Society. I have not had the benefit of seeing
that correspondence and, from the section that the honour-
able member read, it seems that it is a very obscure point.
I will be most interested to look at that correspondence
when it is received by the Government and I will give it
due consideration.

Amendments carried.

The Hon. G.J. CRAFTER: I move:

Page 2, after line 37—Insert new paragraphs as follows:

(d) by any action lawfully taken for the recovery of a debt;
(e) by anything done in the course of medical research
approved by an institutional ethics committee in
accordance with guidelines for the protection of pri-
vacy in the conduct of medical research approved
under the Privacy Act 1988 of the Commonwealth;
or
(f) by the making of any investigation, report, record or
publication in accordance with a requirement imposed
or authorisation conferred by or under statute.
These provide for an increase in exemptions to include
action taken to recover debt, protection of legitimate med-
ical research and the making of reports, etc., authorised by
statute. These exclusions have been agreed to by the Gov-
ernment as a result of representations received from various
concerned bodies in the community. It is clearly the inten-
tion of the Government that the Bill should not impede
upon the legitimate acts that are exempted by these new
paragraphs.

The Hon. JENNIFER CASHMORE: 1 make the obser-
vation that these three additional paragraphs simply high-
light that, no matter how wide the Government spreads its
statutory net, it is most unlikely that it will ever encompass
all the valid activities which should be excluded from the
provisions of this Bill. This Bill went to a select committee
which sat for a considerable length of time. No sooner is
the Bill introduced and members of the general public have
a look at it than they start making representations because
they are totally bewildered, confused and alarmed.

Mr Groom interjecting:

The Hon. JENNIFER CASHMORE: It was not the
media. The voluble member for Hartley suggests that it was
the representations of—

Members interjecting:

The Hon. JENNIFER CASHMORE: I see that the hon-
ourable member’s colleagues agrees with me wholeheartedly.
The voluble member for Hartley suggests that these three
paragraphs were inserted as a result of representations by
the media. If that is not the case, then I misheard the
honourable member’s interjection. If he were quieter, we

would be able to proceed more quickly. The three para-
graphs are the result of representations by, I assume, debt
collectors, medical researchers and goodness knows whom.
The Government should have recognised that the making
of any investigation, report, record or publication in accord-
ance with the requirement imposed or authorisation con-
ferred by or under statute should have been an essential
component of the Bill in the first place.

The insertion of three new exclusions from the require-
ments of this clause at this stage simply highlights that the
Government does not know what it is doing with this Bill,
how far it will go, who will be damaged by it and whose
lawful functions will be impeded by it. I suggest that there
are probably dozens if not scores of other provisions that
should be included. I note also that one thing that is not
included is a provision for biographers and official histor-
ians, even unofficial historians, to have access to records
unimpeded by a law which virtually inhibits them in the
proper function of their duties.

During my second reading contribution, I referred to the
alarm of the -Association of Professional Historians who,
having read this Bill, believed it would have been virtually
impossible for the Australian Dictionary of Biography Com-
mittee’s work to have been undatable in any effective fash-
ion, as it has been over the past 35 vears, if this Bill had
been—

Mr Groom interjecting:

The Hon. JENNIFER CASHMORE: The member for
Hartley simply cannot contain himself. He does not have
the floor, he does not have the call, but he will not stop
talking and telling us we do not know what we are talking
about. He made an observation that simply confirmed what
I said last night—that the concern of the historians is linked
not to this Bill but to an administrative act by the Cabinet,
which issue I certainly want to raise because it is inextricably
linked with this Bill. It requires those undertaking research
1o sign a confidentiality undertaking and to obtain consent
to publish details from the person who is the subject of the
research or, in the case of a deceased person, from a near
relative of the deceased. That is already an administrative
act of this Government: it has no power in law.

However, I am sure that you, Mr Chairman, and other
members of the Committee would appreciate that the proper
function of historians and biographers would be severely-
inhibited by this clause, with its limited amendment, which
covers simply debt collectors, medical researchers and those
who are already authorised under statute and does not
protect historians and biographers who, at the moment, are
the victims of a confidentiality undertaking imposed upon
them by a Cabinet without any force of law. I ask the
Minister what representation, if any, he has had.

Members interjecting:

The Hon. JENNIFER CASHMORE: Is the Minister
capable of doing this on his own, I wonder, or does he need
the assistance of the member for Hartley for every word he
utters? I would like some clarification from the Minister
and the Minister alone: I really do not wish to hear from
the member for Hartley on this matter, because the Minister
is in charge of the Bill.

Members interjecting:

The CHAIRMAN: Order! The member for Hartley is out
of order.

Mr Ingerson: He gets so excited, doesn’t he?

The CHAIRMAN: Order! So does the member for Bragg.

The Hon. JENNIFER CASHMORE: My question is
directed to the Minister in charge of the Bill. I ask: has the
Government had any representation from historians and
biographers about the confidentiality undertaking, which is
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a requirement of the Privacy Committee of the Attorney-
General’s Department, 1 believe, a committee that is so
private that many historians and biographers had never
heard of it until a public meeting was called recently? What
is the scope of the Privacy Committee’s requirement for
historians and biographers to sign confidentiality undertak-
ings before they release or publish details of anyone about
whom research is being conducted? If representation has
been received, what is the Government’s response? If it has
not been received, why is there no recognition of the impor-
tant public role that historians and biographers play, and
why is there no inclusion of historians and biographers in
the amendments proposed by the Minister?

The Hon. G.J. CRAFTER: The honourable member
knows full well that many representations have been made
to the Government by those involved with genealogy, with
the collection of local history, and so on. Those discussions
have raised many issues and have been resolved amicably.
I can summarise the situation: if a person whose history is
being researched is deceased, the Bill does not apply: if the
person is alive, the normal course of research would be to
seek some consent from that person for the activity that is
being undertaken. That is the normal courtesy followed in
the community.

However, if consent is not obtained for one reason or
another, in order to successfully mount a course of action,
one would have to go through those steps that I outlined
to the House in the second reading stage: if there was a lack
of implied or expressed consent, there was an intentional
intrusion, if it fell within the various sections of the Act,
and if the intrusion was substantial and unreasonable. In
many cases, the collection of historical information would
clearly not be unreasonable and would not be a substantial
intruston. In the main, public records or other records that
are freely available are the source of information. A final
condition was that it was not justified in the public interest.

There is a series of tests, and that has been explained to
people who have come to discuss this matter with the
Government. Some have not had the benefit of knowledge
of the amendments, although the amendments have been
debated in the community over some time. They have not
been introduced at the last minute: they have been the
subject of discussion and scrutiny by many organisations in
the community. Indeed, the whole select committee process
has been filtering out these interests and concerns. It is of
great concern that some organisations, either intentionally
or inadvertently, did not seek to come before the select
committee, despite the huge amount of publicity that this
measure has received from the media. It is simply not true
that these amendments have been dropped in at the last
moment. As I have said, they have gone through a very
thorough filtering process. Discussions with interest groups
have occurred, and these matters have been worked through
very carefully.

The honourable member cannot advance arguments of
this type. I can recall the honourable member arguing pas-
sionately in this place about the right of privacy of one’s
spouse with respect to legislation before this Parliament. I
commented on that matter in my capacity as representing
the Attorney in this House at the time. People in our
community want to assert fundamental rights of privacy,
and we need to have some provision for the protection of
the rights of the living in our community on matters which
relate to themselves, their person, their family and things
they do not want to have revealed. I think that anyone who
has done any family research would have come across at
least one person who was not prepared to participate or to
give their consent freely, or who asked that no further

research be done in a particular area perhaps until they
died. The provisions in this legislation are appropriate. They
are clearly enunciated, they are well thought out, and they
have been discussed with the particular interest groups.

Mr GROOM: The select committee had a submission
from the Australian Library Information Association, which
looked extensively at the point raised by the member for
Coles and by the researchers. Its problem was not with the
Privacy Bill but with the information protection principles
promulgated by the Attorney-General’s Privacy Committee,
which had the imprimatur of Cabinet, because its submis-
sion quite clearly outlined that it gets the consent of people,
so the Bill provides it with an automatic exemption where
consent is either expressly given or implied from the cir-
cumstances. We did look at that this matter, and we looked
at it extensively. There may be a difficulty, depending on
what regulations come out of this Bill. I have written to
those organisations indicating that that is the proper place
to address any concerns if there are information principles
similar to the ones which they are having difficulty with
and which are intended to be put into regulations.

For the benefit of the member for Coles, I want to quote
a passage from Bette-anne Kelvin’s evidence dealing with
biographies, books, research and all the rest of it. She said:

All of us, the Barneses, Langleys and Kelvins, fear having our
tragedies appear in book form or film. We have been told that
there is nothing we can do to prevent that.
She has quoted an article headed, ‘South Australian murder
may be book theme’ published in the Advertiser of 1 March
1991. It reads:

Julia Sheppard, Sydney journalist and author of a new book
on the 1986 Sydney rape and murder of nurse Anita Cobby, is
researching a South Australian murder she hopes to write about.
In Adelaide to promote Someone Else’s Daughter, the Life and
Death of Anita Cobby, Sheppard isn’t saying which of this State’s
murder cases she is looking at. ‘I’m just having a look to see what
it’s about at the moment, so [ can’t say too much,” she said
yesterday. She was a Sydney Sun crime reporter on the Cobby
case.

Bette-anne Kelvin went on to tell the committee:

So the fear of that sort of thing is very real to us and we have

been told that we can do nothing about it.
Sadly, as a select committee, likewise we had to indicate.
that this Bill would not protect any of the victims of crime—
the Barneses, the Langleys and the Kelvins—from being
further exploited in book form. The Bill simply does not
affect that area at all.

The Hon. JENNIFER CASHMORE: When I spoke in
the second reading stage and in questioning the Minister, I
did not mention libraries or the Library Association. The
member for Bragg might have done, but I did not, and that
was not the purpose of my question. I referred to the
Association of Professional Historians. If the Minister
believes that matters have been resolved amicably with that
group, he is under a misapprehension. As recently as last
night I spoke to the president of that group, who is of the
firm belief that this Bill represents a restraint on scholarship.

Nothing that the Minister or the member for Hartley has
said in any way reassures me on that point. On the contrary,
something that the Minister said makes me even more
anxious, and I should like him to clarify it. I believe I heard
him say that, if the person who is the subject of the research
or the biography is alive, that person would be covered by
the provisions of clause 3, which require express or implied
permission before the research or publication could proceed.
I am almost certain that is what the Minister said.

The real point is that he then said that, if the person is
dead, the legislation does not apply. That being the case,
why has the Government issued a confidentiality undertak-
ing which it requires historians and biographers to sign? It
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says, ‘In the case of a deceased person, I will obtain the
consent from a near relative of the deceased.” As regards
the Australian Dictionary of Biography—the entries are being
updated and expanded continually—the research required
is painstaking. It needs to be and has been done meticu-
lously. If researchers and historians were required to get the
permission of the nearest relative of those subjects of the
Australian Dictionary of Biography who have died, the
dictionary would never be published. The business of track-
ing down the relatives of people who are the subject of the
Australian Dictionary of Biography would be a well nigh
impossible task. The time-consuming work that is already
undertaken would become just too difficult to contemplate.

The writing of history and of biography in this State
could thus be severely affected. I do not believe that is in
the public interest: indeed, I believe it is contrary to the
public interest. Will the Minister explain why he told the
committee that this Bill will not apply to dead people when
the Government’s Privacy Committee requires researchers
to sign undertakings that they will consult the relatives of
dead people?

The Hon. G.J. CRAFTER: I think that the member for
Coles is confusing the purpose of this Bill.

The Hon. Jennifer Cashmore interjecting: *

The Hon. G.J. CRAFTER: Then I think they need some-
one to clarify it for them, and perhaps the honourable
member may like to refer them to the sources which are
available to the Government and to which I understand all
other organisations that have concerns have had access.

The Hen. Jennifer Cashmore: They had access but were
even more confused.

The Hon. G.J. CRAFTER: They should have the oppor-
tunity to clarify those matters. The right of privacy in this
legislation is vested in living persons in our community. As
1 explained earlier, this legislation is about the well-being
of our community. The steps that I outlined are the steps
that a complainant would have to take in order to mount
a successful claim that there was a breach of privacy, for
example, by a historian. They would have to show that
there was not only a lack of implied or expressed consent,
but all the other factors to which I referred.

There are other pieces of legislation and other practices
that apply to the work of historians, researchers and so on,
but the honourable member should not confuse those with
whom she has discussed this matter with the structure and
the supreme purpose of this Bill, which is to give rights of
privacy to living persons and to provide defences against
such actions on the part of those people who are accused
of intruding on a person’s privacy.

The Hon, JENNIFER CASHMORE: I must persist with
this, because every time the Minister speaks he does nothing
whatever to clarify the situation in my mind at least, and I
believe in the minds of my colleagues. He persists in saying
that only a living person can have a right of privacy infr-
inged, yet the Government is insisting that historians and
biographers sign undertakings that they will consult the
relatives of dead people before they proceed to publish the
results of their research.

The Minister cannot have it both ways. He cannot have
the Government requiring the obtaining of consent from
the relatives of those who are dead and at the same time
say that is not necessary under this legislation. Either this
pink slip should be torn up—and if that is the case the
Minister should say so—or there is something in the Bill
which is not clear and which does have an application to
the dead. Nothing on the Hansard record will in any way
reassure any scholar as far as I am concerned. I am not a
scholar, but I do not believe that any scholar would be

reassured by what the Minister said, because it is too con-
fusing.

The Hon. G.J. CRAFTER: The honourable member might
like to clarify the matter for me and show me where in the
Bill it says that consent must be obtained from a relative
in order to carry out research on a deceased person. I cannot
find it.

The Hon. JENNIFER CASHMORE: We have an unu-
sual situation with the Minister asking a member a question.
It is nowhere in the Bill, but it is in the administrative acts
of the Government. Is this administrative act of the Gov-
ernment to be rendered illegal by the passage of this Bill?
If so, please tell the Committee and we will all be reassured.

The Hon. G.J. CRAFTER: I think that the honourable
member has misunderstood. This Bill 1s about the rights of
the living and their ability to assert their rights. The hon-
ourable member is talking about a different situation and
set of circumstances and the practices and administrative
guidelines which surround them with respect to public infor-
mation. The two cannot be confused. We cannot apply one
to this Bill. It is simply irrelevant.

Mr LEWIS: A good deal of the debate during the second
reading stage and a good deal of the public comment on
this measure was about protecting the grief of families of
people who had died in some unfortunate way that might
have attracted public comment. If the Government and the
Minister are sincere, and if this Chamber has not been
treated to a nonsense in the course of the second reading
debate, why was it that we were told so much about how
we would care for the Barneses and the Kelvins, the living
people in this world, and how we would be able to do that
under the terms of this legislation, if the legislation does
not address their concerns? The Minister says that this Bill
is about the living and not about the dead.

That seems to be in sharp and stark contrast to the
substance of the argument in no small measure put by the
member for Hartley and other members on the Government
side about the reasons for having this legislation. Whilst I
acknowledge that the Minister is distracted, I would like to
know why we had all that in the second reading speeches
only now to discover it was irrelevant. Is it relevant? Does
the Government hold the view that the legislation addresses
the problem to which members on both sides of the Cham-
ber in the second reading stage referred and which we were
told the Bill would address but has not? Without being
guilty of undue prolixity, I seek the Minister’s response,
notwithstanding the intensity of his focus and attention on
matters of private discussion. Can the Minister or the mem-
ber for Hartley help me to understand that?

The Hon. G.J. CRAFTER: I was talking to the honour-
able member’s colleague, who is obviously genuinely con-
cerned about the issues she raised. I will undertake to ensure
that that group of people is fully briefed on the implications
of this Bill and its relationship to the privacy principle,
which was the matter that the honourable member was
alluding to as well, that is, privacy principles and the work
of the Privacy Committee.

1 note that the group the honourable member was refer-
ring to as having been consulted was not the group respon-
sible for this measure before the Commitee, or explaining
it, and it probably would not have been the best group to
ask to perform that task. It is a matter that can be resolved
through the sharing of information and discussing the con-
cerns. 1 can assure the Commitee that no-one wants to see
legitimate research curtailed, as it is an important part of
the life of our community. It is something that is facilitated
every day in Government service.
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There is a substantial commitment on the part of this
Government to the preservation of the history of this State,
particularly family history in South Australia. It is some-
thing that I know many members are personally interested
in and there would never be any intention to curtail the
opportunities that are currently available, or the rights that
historians have to research information. I would suggest it
could be argued that this Bill facilitates that and provides
some parameters to it that will be helpful to the overall
community in this State.

Mr ATKINSON: I draw the Minister’s attention to
clause 3 (4) (f), which provides:

A right of privacy is not infringed—

(f) by the making of any investigation, report, record or
publication in accordance with a requirement imposed
or authorisation conferred by or under statute.

That paragraph duplicates subclause (4) (@) (i1). One of those
provisions could be deleted without detracting from the
Bill. Both those provisions seem to duplicate clause 4 (3) (¢),
which gives a defendant the defence of qualified privilege.
It seems that the two provisions I just mentioned in sub-
clause (4) are restatements of qualified privilege, and we
are giving a defence in triplicate.

The Hon. G.J. CRAFTER: That is the interpretation that
the honourable member places on it. It is a clarification of
that area of the law and sets it out in the statute and clarifies
it. In that sense, it repeats it.

Progress reported; Committee to sit again.

The Hon. G.J. CRAFTER (Minister of Education): [
move:

That the time for moving the adjournment of the House be
extended beyond 10 p.m.

Motion carried.

DIRECTOR OF PUBLIC PROSECUTIONS BILL

The Legislative Council intimated that it had agreed to
the House of Assembly’s amendments.

DISTRICT COURT BILL

Received from the Legislative Council with a message
drawing the attention of the House of Assembly to clause
49, printed in erased type, which clause, being a money
clause, cannot originate in the Legislative Council but which
is deemed necessary to the Bill. Read a first time.

MAGISTRATES COURT BILL

Received from the Legislative Council with a message
drawing the attention of the House of Assembly to clause
42, printed in erased type, which clause, being a money
clause, cannot originate in the Legislative Council but which
1s deemed necessary to the Bill. Read a first time.

STATUTES REPEAL AND AMENDMENT (COURTS)
BILL

Received from the Legislative Council and read a first
time.

JUSTICES AMENDMENT BILL

Received from the Legislative Council and read a first
time.

PRIVACY BILL

Adjourned debate in Committee (resumed on motion).

Amendment carried.

The Hon. G.J. CRAFTER: I move:

After line 39—Insert new subclause as follows:

(6) The right of privacy created by this Act does not extend

to a body corporate.

It has now been made clear in the Bill that a corporation
does not have a right of privacy and cannot bring an action
for infringement. The Government recognises that a cor-
poration should not have the same rights to privacy as an
individual; however, a corporation can still infringe on an
individual’s right to privacy.

The Hon. JENNIFER CASHMORE: I would like clari-
fication of the amendment in respect of the individual who
may be acting for or on behalf of a body corporate. I can
foresee, just off the top of my head, without being able to
give specific examples, some of the directors of companies,
in particular some of the statutory bodies that are now
under scrutiny in this State, claiming that their individual
right of privacy is being infringed when people are scrutin-
ising the activities of the body corporate and in doing so
having no option other than to scrutinise the activities of
the individuals responsible for the body corporate. Will the
Minister explain the distinction between the right of privacy
applying to directors of corporate bodies and to the corpo-
rate bodies themselves? It seems to me that that distinction
could be absolutely critical when it comes to public scrutiny
of those bodies and of the individuals who are responsible
for such bodies.

The Hon. G.J. CRAFTER: The short answer is that one
would have to prove that it was an invasion of a person’s
privacy, not of a person as part of an incorporated body or
part of something other than an individual’s right of privacy
that was being attacked in some form of course of action
or other. So I think the definition is very much around the
individual right of privacy, which this Bill is homing in on
very carefully. So, I think that the honourable member’s
fears that somehow or other there might be a ruse estab-
lished to in fact still bring a corporate body under that
umbrella, on the face of it, would be eliminated.

The Hon. JENNIFER CASHMORE: Nothing that the
Minister has said reassures me that the activities of indi-
vidual directors cannot be scrutinised in the public interest,
and I do not believe that anything he can say will reassure
me—so I will let that issue pass for the moment. What is
the application of this Bill to members of Parliament in the
pursuit of their parliamentary duties? Is it assumed auto-
matically that everything a member of Parliament does in
the pursuit of his or her duties is in the public interest, or
1s it possible that a member of Parliament, in scrutinising
the activities of any individual in the community, in what
is claimed to be the public interest, may still be susceptible
to action under this Bill, if it becomes law?

I ask the question for the obvious reason that, having
scrutinised the actions of individuals who are directors of
companies and statutory authorities in what I believe to be
the public interest, I have no doubt whatsoever that those
individuals could claim that the scrutiny by any member
of this House, for example, was not a matter of public
interest but an invasion of their privacy. The Minister will
appreciate that such a viewpoint is entirely subjective, and
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if members of Parliament are going to be brought within
the ambit of this law in pursuit of their duties and have to
justify the public interest aspect before a court, then I think
that this legislation would be regarded by us all as being
oppressive.

The Hon. G.J. CRAFTER: 1 would have thought that
this legislation in fact gives us broader rights as members
of Parliament, because it does define these areas of public
interest. We are already subject to attack and to scrutiny,
as many of us have found. We know that people will want
to bring actions against us for what we say and what we
do. We live, act and work in the public arena, and I think
that the law as it is currently provided delineates fairly
clearly what it is that we are allowed to say with impunity,
where we are allowed to say it and that we need to be very
careful in what we say and do. I think that came out very
clearly in the debate last night. A number of members raised
specific cases and concerns and I think saw the advantage
and value that this legislation would provide—not so much
in a personal sense but in the sense of establishing codes of
ethics and patterns of behaviour regarded as acceptable in
the community at large.

The Hon. JENNIFER CASHMORE: 1 think the Min-
ister may be misinterpreting what I said. I was not asking
whether members of Parliament would receive the protec-
tion of this Bill. As to the Minister’s foreshadowed amend-
ments to exclude the media from this Bill, we know that
virtually all of the complaints that members on his side of
the House and that some of my colleagues raised related to
reporting by the media of what they regarded as their private
activities, but which I for one would regard as valid matters
for public scrutiny. I happen to believe that when one seeks
and holds public office one’s right to privacy is much dimin-
ished by comparisen with the right of a private citizen. I
believe that we should be open to scrutiny.

Even as a voter I want to know if the people I am voting
for are sober in their habits, faithful in their relationships
and upright in their personal conduct. If that is not the
case, I certainly want to hear about it, and I respect the
right of the media and I uphold the right of the media to
examine those aspects of character, and indeed of health,
which are relevant to a public person’s private life. T was
not referring to that; I was referring to the other side of the
coin, the investigations that a member of Parliament makes
in pursuit of his or her duties to scrutinise and examine the
private lives of others in order to expose fraud, in one’s
belief, and, as 1 say, in the initial stages of investigation
that may be hard .to prove. Can any citizen take action
under this legislation against a member of Parliament,
requiring a member of Parliament to justify that his or her
infringement of the right of privacy was in the public inter-
est?

The Hon. G.J. CRAFTER: I think the honourable mem-
ber’s point is a valid one and it should be clarified. T will
do that to the best extent I can. I think the legislation we
have before us in fact enhances the member of Parliament’s
rights and indeed codifies the behaviour that is appropriate
in the proper conduct of one’s affairs, because of the steps
that I have outlined a number of times, in relation to a
person who complains about the acts of a public official
such as a member of Parliament in carrying out a legitimate
course of activity and in the prudent performance of that
member’s duty, in seeking information and investigating
certain matters relating to that duty.

Of course, protections are provided: quite absolute and,
I would have thought, very powerful protections about being
justified in the public interest and about intrusions. It might
be reasonable to intrude into certain situations in the public

interest. There are specific clauses in the Bill that elucidate
that;behaviour even further. So, there are steps here—
parameters, or a codification of the matter. I think that it
is heipful to us as members of Parliament in the conduct
of our duties. It is perhaps a grey area and it would be
helpful to be able to point to this legislation and say, ‘I am
doing what I am able to do, not only in the public interest
but also in accordance with the law.’

Perhaps not enough respect is paid to members of Parlia-
ment in the course of duties of that type which they perform
in the community, often on behalf of others, so that infor-
mation can be gained not only with respect to the prepa-
ration of laws and the conduct of matters in the Parliament—
questions of public accountability and so on—but also within
their own constituencies where they are seeking to provide
information, to give advice and to be advocates on behalf
of community groups. I think this very much helps, once
again, to strengthen our community and to give status to
people in the community, such as ourselves, where that
perhaps has been absent in the past.

The Hon. JENNIFER CASHMORE: [ want to place on
the record that I simply do not accept what the Minister
says, namely, that this Bill will assist members of Parliament
in the pursuit of their duties. Everything he has said, the
amendment that has been moved and the Bill that has been
debated thus far, simply confirms that MPs can be caught
up in the ambit of this Bill. I do not want any judge telling
me what is in the public interest.

It is my belief that as a member of Parliament I am the
best judge of what is in the public interest, as is every
member of this Parliament. We are elected to make that
judgment and I do not believe that we should be the subject
of the courts in exercising that judgment. The Minister has
as virtually confirmed that members of Parliament are caught
up in the ambit of this Bill. I find that quite repugant and
it is yet another reason for opposing the Bill.

Mr INGERSON: In relation to a body corporate, when
there is a managing director of significance in any corpo-
ration, when does he or she become a private individual to
whom this privacy Bill would relate when such a person is
acting in their position basically 24 hours a day? I use the
example of the Managing Director of the State Bank: when
does that person’s individual right override his position as
Managing Director of the State Bank? There would be
instances in which there is a cross-relationship and this
officer’s privacy may not be affected, depending on whether
or not the person concerned is directly representing the
body corporate. It is a very grey area as I see it. How does
the Minister see this clause clearly defining when that indi-
vidual is, in fact, not the managing director of the body
corporate?

The Hon. G.J. CRAFTER: The situation to which the
honourable member refers is the right, for example, of the
Managing Director of the State Bank to himself take a right
of action under this legislation against a breach of his own
privacy. It certainly would not relate to the bank, because
the bank itself does not have a right under this legislation.
As we know, there have been substantial intrusions into
that person’s private life and affairs by individuals, the
media and others in the community. Obviously, there will
be a lot more during the next few months.

The legislation provides that there can be intrusions into
that person’s life and into other people’s lives in similar
situations in accordance with the requirements laid down.
If that person were to mount a claim based on the right of
privacy, then that would have to show those various steps
that have been provided for in the legislation and in the
amendments that are foreshadowed in the remainder of the
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Bill. As I said, they are very substantial steps that must be
taken and, of course, the final step relates to the issue of
public interest. So, we have seen the extent to which perhaps
that intrusion can be taken in that particular instance.

Mr LEWIS: For the life of me, in the past 10 minutes 1
have been more alarmed than at any other time during
which I have.contemplated legislation that relates to civil
liberties. For the Minister to suggest that this House does
not have either the obligation under the Constitution or the
right to determine the meaning of ‘the public interest’, but
that that should be left to a judge, is astonishing in the
extreme. The Minister implied that the State is more impor-
tant than the individual and that the agency of the State—
the court—originally set up to protect the individual now
does the opposite.

It protects the interests of the State—a larger and an
indefinable body. The process of polity is to determine what
policy shall be written into statute. That is our job as
members in this place. If in the opinion of our electors we
are getting it wrong, our services should be dispensed with
and we should be replaced by another citizen willing to
make the commitment to the duty of public life. It is not
up to us simply to say that we have done our bit collectively
as members of Parliament and then say to the court, ‘Sort
it out.” If we cannot place a concept into law or pass a
statute in a way which states what we intend shall be the
law, we do not deserve the confidence of the people.

Mr Ferguson: Hear, hear!

Mr LEWIS: I am pleased that the member for Henley
Beach agrees with me. For the Minister to say that it is
unnecessary for him to do that is to indicate to all of us,
as the member for Henley Beach said, that he does not
deserve the confidence of the people or of us in this place.

Mr Ferguson: I didn’t say that.

Mr LEWIS: You did. In the course of the loglc the
honourable member must agree that what the Minister said
implies that he does not have confidence in his own ability
or in the ability of this place to make a decision.

Mr Brindal: He said that about his Minister?

Mr LEWIS: The member for Henley Beach agreed with
my comment about the Minister’s logic. This is no trivial
matter.

Mr Groom: Talk to the clause.

Mr LEWIS: The clause is about that very concept. The
Minister’s answer is disturbing for the reasons I have given.
We have an obligation to define what is meant in terms
which the ordinary citizen can understand.

The Hon. Jennifer Cashmere: Justice Zelling thought so. *

Mr LEWIS: I would have thought that any reasonable,
individual, law-abiding citizen would think so as well, not
only Justice Zelling, as my colleague the member for Coles
points out for our benefit. That is what making laws is all
about and, when we are trying to do that in a way which
defines what any one individual or group of individuals can
do in the interference in the affairs of another, it is even
more important. At this point, I beg the Minister to recon-
sider his view of our responsibility and the interpretation
that he has placed upon the terms we are discussing in this
clause so that we do not say simply that it is all too hard
but nonetheless we will pass a law and leave it to the judges.

Mr BRINDAL: If the right of privacy created by this
legislation does not extend to a body corporate, how would
it be envisaged that one would proceed with an investigation
similar to the one that is currently before the royal com-
mission? A body corporate consists of component parts and,
if as part of the investigation of a body corporate the
director, the board of directors or other members can claim
a right of privacy, how is it possible to examine the body

corporate and not be granted the right to examine the
component parts?

The Hon. G.J. CRAFTER: To the extent that I under-
stand the honourable member’s question, I advise him that
a body corporate is a separate entity at law.

Mr BRINDAL: I understand that it is a separate entity
in law but, if one is to examine the workings of a large
group, surely one must be able to examine the workings of
the components that make up that group, the integral part
of it, the board of directors. It could be argued that, in the
case of a large corporate entity such as SGIC, part of the
examination could include the directorships held by the
chairman of the board. Under this legislation, I presume
that the chairman could claim an invasion of privacy and
that could be used to stop an examination of the body
corporate. I cannot see how we can separate the two.

The Hon. G.J. CRAFTER: I simply do not understand
the circumstances put forward by the honourable member
that would give rise to a breach of privacy. We are talking
about an individual right, not a corporate right, as the
honourable member seems to be inferring in some way. It
relates to a breach of an individual right of privacy.

The Hon. JENNIFER CASHMORE: The Minister is
obviously finding it pretty hard to reassure the Opposition
in respect of this matter. Let me give a hypothetical exam-
ple. As an MP, I am at a public function. The head of a
statutory authority or a body corporate, about which my
colleagues and I have serious doubts, is also at that function.

Mr S.J. Baker: State Bank.

The Hon. JENNIFER CASHMORE: No, I will not nom-
inate any corporate or statutory body. I am in a position to
overhear the conversation of the chief executive of that
corporate body. Let us say that the chief executive is a
woman and I happen to overhear her in the women’s toilet.
Someone in that situation could very readily claim the right
of privacy. As a result of overhearing that conversation, I
decide that I will pursue matters which have become known
to me literally through eavesdropping. I regard what I have
heard as being in the public interest and I pursue that
through subsequent eavesdropping on that person. If that
person decides that I am breaching her right of privacy,
does she have the right to take action against me under this
Bill? If that is the case, does the Minister really believe that
that is in the public interest?

The Hon. G.J. CRAFTER: The honourable member
delightfully leaves out the relevant information that was
gleaned in that way.

The Hon. Jennifer Cashmore interjecting:

The Hon. G.J. CRAFTER: That is right. The honourable
member said before that she believes it is in the public
interest to know whether a person is faithful in his or her
relationships. If without further inguiry the honourable
member seeks to publish an article or make statements or
allegations about something which one would regard as
particularly private, I think an aggrieved person would want
to avail himself or herself of the protections provided in
the legislation. Whether that person could prove that depends
on whether he or she can progress through the various steps
in the legislation, one of which is whether a matter is
justified in the public interest.

In this debate this evening, the honourable member has
already defined what she believes is a matter that is in the
public interest. It may be that in the conversation she
overheard something is said that is fundamentally impor-
tant to the well-being of this State in various aspects. As
the honourable member has alluded, perhaps with respect
to a corporation or a Government body, it is almost the
duty of the honourable member, as a public officer, to do
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something about that information and she should obtain
the protection of the law for the dissemination of that
information in some way.

However, members of Parliament are a privileged class
of people in the community because we are afforded the
privileges of this place in order to make statements to the
community about information which comes into our hands
in various circumstances and we do that according to the
precedents of the House and the discretions that we apply
to our own conduct in this place and how we use the
privileges that are at our disposal. It is not simply a matter
of saying that something does or does not apply. It depends
upon the circumsiances and the nature of the information
that is gleaned in those circumstances and what steps are
taken following the receipt of that information.

Mr BRINDAL: I can help the Minister to answer this
type of question by being specific. I refer to a case of which
the Minister would be aware and in which I was involved.
If, for instance, I were to find out that a corporate body
such as SGIC owned a series of properties that were owned
in trust by private individuals, and [ made statements which
I believed were in the public interest concerning SGIC,
might I now find by this Bill that those private individuals
might regard their privacy as having been breached because
it 1s the subject of a trust? Might they then take an action
against me, given always that I did not make the statements
in this Chamber but outside it? In other words, I am looking
at a matter which I believe is in the public interest con-
cerning SGIC, although it involves the business dealings of
individual people, and they then go to the courts and say
it is a breach of privacy. What is the Minister’s opinion on
this given, of course, that it is a hypothctical case?

The Hon. G.J. CRAFTER: The SGIC has no right to
avail itself in this matter, because it is a body corporate
and is not entitled to take up this matter.

Mr BRINDAL: I understand that SGIC could not claim
a breach of privacy: I am asking whether the individuals,
who are subject to the trust and not part of SGIC nor
associated with SGIC, could take me to court for breaching
their privacy?

The Hon. G.J. CRAFTER: Once again, it depends upon
the facts and the circumstances.

Members interjecting:

The Hon. G.J. CRAFTER: There is a myriad of circum-
stances in which these properties can be held in all sorts of
structures and incorporated bodies. So it is not simply a
matter of standing up and saying ‘Yes’ or ‘No’.

Mr S.J. BAKER: It has been proved unequivocally in
this Committee tonight by my colleagues that the Bill is
unworkable. This is a key section of the legislation. T appeal
to members to look at the wording. A number of case
studies have been provided which the Minister could not
answer or to which he has said, ‘It depends on the circum-
stances of the case.” He simply did not answer the questions
in the way we expect of a Minister of the Crown responding
to questions on his own Bill. I will read the relevant passages
so that members clearly have it in their minds. Clause 3 (2)
(a) provides:

That person, without the express or implied permission of the
other person—

(i) intentionally intrudes on the other’s personal or business
affairs in any of the following ways:.
So, if one does any of those acts, one has intruded. That is
what the Bill says: nothing less, nothing more. Then follow
the various ways: ‘by keeping the other under observa-
tion...

Members interjecting:

Mr S.J. BAKER: No, I haven’t misunderstood it. The
Bill continues: ‘by listening ... to conversations to which

the other is a party’, and examples have been provided to
this Committee. Of themselves, those acts suggest imme-
diately that a person has committed a tort. A co-joining
provision refers to the intrusion not being justified in the
public interest. Is that public interest dcemed to apply after
the event, or was it deemed to be a factor in the mind of
the person before the event occurred? That is not made
clear. We know there is a big difference as to what consti-
tutes intent under the law, because intent under the law
carries far more weight. Indeed, the extent to which a person
intends to do something becomes important in the law, as
the Minister would understand. This legislation does not
make a distinction. I ask members to consider the Bill very
carefully. The Bill states ‘intentionally intrudes™ that is
assumed. Normally the law provides, ‘If a person is proved
to have acted with intent, that person is guilty of an offence.”

Mr Ferguson: Nonsense.

The CHAIRMAN: Order! The member for Henley Beach
is out of order.

Mr S.J. BAKER: Exactly right. Under this provision it
is assumed by virtue of doing any one of those things that
that person has intentionally intruded. We have reversed
the law. As T see it, under this Bill members on my side of
the House and [ have intruded many times this year and
are guilty of a tort. We must then go through the process
of determining or letting someone else determine whether
that was in the public interest. Of course, in the event that
the occasion precipitated some action being taken against
the person we are observing, we would probably be deemed
to be acting in the public interest. However, if we were
doing something in good faith, we would then have to go
through the process of being able to prove that we were
acting in the public interest. That is what the law says, and
that is what is in the Bill. What we have here is flawed
legislation.

Mr GROOM: I think the Opposition would have been
better to deal with the whole clause. The question of cor-
porations and private individuals was considered exten-
sively by the select committee. When the draft Bill was put
before the select committee, it was silent on the question
of corporations; it referred just to persons. There was evi-
dence before the select committee that, if corporations were
not included—

An honourable member interjecting:

Mr GROOM: There is plenty of evidence. If corporations
were not included, a corporate body could infringe people’s
right of privacy and they would not be able to sue it. For
example, you could hire someone who had been hired by a
company and who infringed your privacy, they could dis-
appear and you would have no remedy, even though your
privacy had been infringed. With some unease we accepted
a draft which said that it extends to individuals and bodies
corporate. The reason for that is that, in every other privacy
legislation, ‘person’ or ‘individual’ is defined as including a
body corporate. Under freedom of information legislation
cases, a body corporate does not have personal affairs.

One cannot observe, film or record a company because
it is an artificial creation of the law. However, the cases
show that a body corporate has business affairs, and there
is an extensive line of related material in freedom of infor-
mation cases. Mischief was made of that so we immediately,
within a couple of days, announced that the legislation
would be amended so that a body corporate could infringe
a right of privacy. Even under the draft of the select com-
mittee, corporations got no greater rights than they had at
common law.

The Opposition 1s mixing up the existing common law
relating to intellectual property actions or breach of confi-
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dential information actions, because a company at common
law has a right of confidential business affairs. That was
the action that Westpac took and, I understand, the State
Bank, and there was also the famous 1980 Fairfax case: the
company has common law rights. The Deputy Leader of
the Opposition said, ‘“You're putting public interest in the
law.” That is the existing law in relation to companies. In
the High Court 1980 Fairfax case dealing with confidential
information, they said that the company would not be able
to keep its information confidential if it is not in the public
interest to do so. Yet the Deputy Leader stood up and said
how crook that was. It has been the law for two centuries,
for goodness sake. We have actually restricted this provision
because of the objections we have received so that the right
of privacy created by this measure does not extend to a
body corporate, so the element of privacy must relate to
you as an individual.

If one were examining the SGIC, the State Bank or Ben-
eficial Finance, one could go through the company directors
and they would not be able to take an action under the
privacy legislation, because it is not a matter of privacy that
relates to them. However, I will tell members what they
will do. Because we do not touch the common law rights
of companies, because they still have their rights at common
law, and because they cannot use this legislation, they will
do what they have been doing for the past 100 or 200 years,
as it has evolved in the law, and apply to the courts like
Westpac did and like the State Bank and Fairfax did. There
are hundreds of cases in the courts dealing with the intel-
lectual property rights of companies. There is a textbook in
the Library—Ricketson—which has a whole section on a
company’s rights to protect its confidential business affairs.
Are members suggesting that a company has no right to
protect its confidential business affairs, its trade secrets?

Mr Brindal: You are.

Mr GROOM: No, you are. You are saying that compa-
nies should not have any rights whatsoever and how dare
they keep information confidential. They have rights at
common law, because they are a creation, but they do not
have rights under this Bill. A company director cannot
indirectly protect himself by taking an action, because he
will get short change from the courts. The courts will say,
‘How does this relate to you? This is SGIC; this is what-
have-you; there must be an element of privacy that relates
to you.’

The select committee looked at this extensively. Even if
we left in the original draft of the select committee, a
company would have no greater rights under this legislation
than at common law. Public interest in the Fairfax case is
the very defence. If it is in the public interest to publish
their confidential affairs, that can be done. That was in this
Bill, but we have now eliminated companies entirely, unlike
in most other jurisdictions. They have it under the right of
privacy in the United States. The reason why other juris-
dictions have extended the right of privacy to companies is
that people do form family companies.

There is no justification, even in the Federal privacy
legislation, for saying that because it is a family business
all the bank statements should still be pushed out into the
public arena. We have actually narrowed it right down to
individuals. If it is a matter of privacy that relates to an
individual, and if he has a cdmpany, that is bad luck for
him; he will not be able to protect his company’s business
affairs indirectly using this legislation: he will have to go to
common law.

The CHAIRMAN: The member for Coles has spoken
three times on the amendment, but not on the clause, so
she will have an opportunity in a moment.

Amendment carried.

The Hon. JENNIFER CASHMORE: This 1s now a very
substantial and complex clause occupying the better part of
two pages of the Bill. I want to canvass some general aspects
of the clause and highlight those aspects which I regard as
being unworkable and guaranteed to lead to extensive liti-
gation that will have to take place for many years at great
cost before the nature of the tort of privacy can be clarified.

In the first instance, I refer to subclause (2) (a), which
refers to the express or implied permission of another per-
son being essential if the right of privacy is not to be
infringed. I want to outline to the Committee the extraor-
dinary difficulty that will be encountered when the test is
applied to the words ‘implied permission’. As we all know,
even in personal relationships, what is explicit is clear; what
is implicit is a matter of understanding—and understanding
between two parties is very personal and subjective. It is
open to a huge range of interpretation and misinterpreta-
tion.

I want to outline to the Committee one circumstances
which I believe will demonstrate the difficulties of estab-
lishing implied permission. In outlining this to the Com-
mittee, I will be revealing what I regard as one of the grossest
breaches of privacy that was committed by a journalist
against me in my own home. Of course, under the exclu-
sions from this Bill, as a result of amendment, that sort of
thing could continue to occur, and that confirms my belief
that the Bill will be of little use but of much nuisance to
many people.

In August 1986, in a personal statement to the House, I
explained the reasons for my change of name. That state-
ment was reported quite prominently in the Advertiser the
following morning. At about a quarter past seven that morn-
ing, two young men appeared on my doorstep. They did
not identify themselves; they just stood there. I remember
thinking that it was very early in the morning for Jehovah’s
Witnesses. However, when I asked who they were, they
identified themselves as a journalist and a photographer,
and they asked whether they could come in to interview
and photograph me. I said, ‘No, I have said all I intend to
say on the subject of my change of name, and I do not wish
to add to the statement that I made in the House yesterday.’
The journalist asked whether they could take my photo-
graph. Weighing up the balance between a headline ‘MP
slams door’ and a simple head and shoulders photograph,
I thought—

Members interjecting:

The Hon. JENNIFER CASHMORE: Wait and you will
hear. I said, “You may come in and take my photograph.’
We had no sooner got inside the house than the telephone
rang. I excused myself, went into an adjoining room and
took a telephone call from my sister, who had not had the
opportunity to speak to me subsequent to my announce-
ment to the House of my change of name. This was before
half past seven in the morning. We had an intimate and
personal but brief conversation. I went back into the adjoin-
ing room, my photograph was taken, and the two left.

Later that day I was driving to my office when I saw a
substantial banner headline outside a newsagency which
read, ‘My divorce. MP tells.” I thought that one of the
Federal members had been talking about his divorce. I went
into my office. A friend then rang and said, ‘If you have
not seen the News, read it and prepare yourself.” I opened
the News to find that every word I had uttered to my sister
in a telephone conversation had been reproduced as if I
had given an interview to that journalist. My feelings on
that occasion were indescribable: embarrassment, distress,
anguish, trauma. It was a horrible experience. In a way, I
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do not regret it, because another journalist reassured me
that it would be wrapping up the fish and chips the following
day. As a result, I do not believe that there is anything the
media can do that will hurt me. I now come to the word
‘implied’. Did my permission for that journalist to enter
my home imply consent?

Mr Atkinsen: No way.

The Hon. JENNIFER CASHMORE: The member for
Spence says ‘No way’ and I say ‘no way’. However, that
journalist was allegedly acting in accordance with the AJA’s
code of ethics which, under point 9, referring to journalists,
states:

They shall respect private grief and personal privacy and shall

have the right to resist compulsion to intrude on them.
I suggest that the words ‘implied permission’ could be the
basis of an argument by that journalist: ‘She let me into her
home. She did not soundproof her telephone conversation
and, therefore, her permission for me to overhear that con-
versation was implied.” I do not agree that it was. Members
opposite do not agree that it was, but a case could be made
in court that it was.

A multitude of other examples could be given to put to
the test the judgment of what is explicit and what is implied.
In speaking to this clause I make the point that clause (2)
(a) is a rich field for litigation and it will be difficult to
prove or disprove implied permission. I refer to the next
provision which provides that a person infringes the right
of privacy of another if (and only if) the intrusion is not
justified in the public interest,

This question of the public interest will have to be fought
through the courts and, if it is to be fought by members of
Parliament, as the Minister has virtually confirmed, I say
that the separation of powers between Parliament and the
court is being adversely affected and severely breached by
this legislation. It confirms my suspicion that the Act will
be unworkable and that the role of an- MP and of many
other people who legitimately scrutinise, record and publish
in one form or another the activities of the public will be
severely affected, and affected in a way that is not in the
public interest overall.

New subclause (2) (b) relates to harassment or interference
not being justified in the public interest, and it is similar.
Subclause (3) provides:

If a person intrudes on another’s personal or business affairs

in a manner described in subsection (2) (@), and the circumstances
are such that it would be reasonable to suppose that the other
permitted intrusion, the permission will be presumed.
What a rich field for argument, debate, subjective judgment
and litigation. This Bill is a minefield. How anyone is
supposed to make judgments even in good faith, let alone
with malice a forethought, that would be in accordance with
such wide open provisions is beyond my comprehension. I
maintain that clause 3 is unworkable.

I hope that what I have said will demonstrate to members
that I am as concerned about the right of privacy as they
are, but I am equally concerned that, in attempting to
enshrine the legislation in the manner proposed, members
opposite are doing a grave disservice to the community.
Possibly, they are doing a great service to the legal profes-
sion which, so far as I can see, is the only section of the
community that can possibly benefit from this legislation.

Mr GROOM: I want to explain why the committee came
down with that formulation in relation to clause 3. The first
thing it does is to place in the law the right of a person to
privacy. It is a fundamental human right and should be
recognised by all members of this Parliament. It is recog-
nised in the United States Constitution in the Bill of Rights.
It is recognised in Canadian provinces and it is now recog-
nised in varying forms in Australia through privacy legis-

lation at the Federal level, through data protection and
elsewhere. But it is a fundamental human right. I would
have thought that the member for Coles would wholeheart-
edly endorse this Parliament’s putting into law a funda-
mental human right of this nature. In her book, the member
for Coles stated:

We need to revive a sense of respect for the rights and respon-

sibilities of the individual and for the importance of family,
however we define it.
That was liberal radical stuff. Years ago the honourable
member fought for her right to privacy for her spouse and
herself in relation to the disclosure of interest Bill. She was
in the papers demanding that she should not have to dis-
close information, because that infringed on her privacy. In
her book, the member for Coles—

The Hon. Jennifer Cashmore interjecting:

Mr GROOM: It concerned the honourable member’s
family’s affairs. She was not going to disclose it, yet this is
what she says in her book. The honourable member speaks
in this House in Thatcher-like terms, taking the hard con-
servative line—that she does not really care about privacy.
That is the difference between what the honourable member
writes in her book and what she says in this House.

The honourable member referred to the letter from David
Syme. The reason why one cannot distinguish between pub-
lic and private—and you have to define things in this way—
is as Halbury says:

You can use a telescopic camera to photograph activities in a

person’s bedroom and it will not meet the requirements of the
tort of nuisance, and so it is not actionable.
At common law one can stand out on the footpath and, if
they have a gadget, during the day or whenever, they can
see into someone’s house or into the backyard while that
person might be swimming or sunbaking by the pool. They
are on private property but that person is on public prop-
erty. At present the tort of nuisance does not extend to that
type of situation.

To place a listening device in a hotel bedroom in order
to record the guests’ intimate conversation affords no action
in trespass to the guests, because they do not have posses-
sion of the room. That is a deficiency in the law. I gave an
example of a woman being followed by a stranger in fright-
ening circumstances. There are a whole variety of circum-
stances, but it should be recognised by this Parliament that
a person has a right of privacy.

We did not define privacy, because other jurisdictions are
clearly moving away from defining a right of privacy. In
the Federal Act it is not defined. For example, it is not
defined in the Data Protection Act, or even in the New
Zealand Bill that has just been introduced. We chose to
deal with privacy by specific acts, which effectively are
definitional limbs, and that is why they are expressed in
that way.

Members opposite have been reading the press—not the
Bill or the evidence—which has never sought to argue this
matter in a rational way but has sought to distort. Clause
3 (2) (a) outlines the various acts that constitute an invasion
of privacy, but one has to read the rest of the Bill. This
approach was endorsed by the Human Rights Commission
of Australia. [ read it out last night:

May [ simply indicate my personal support for the creation of
statutory tort . . .

It then went on to say:

The most frequent line of attack on statutory tort has been that
privacy 1s nebulous and difficult to find. I regard this as a faint-
hearted approach—
and this is the Human Rights Commissioner of Australia
and now the Privacy Commissioner under the Federal Act—
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which gives little attention to the many other seemingly nebulous
terms that the courts have had to grapple with, for example,
negligence, nuisance, misrepresentation . . .
We have a misrepresentation Act. One could make the same
criticisms of that Act that this Parliament has passed unan-
imously. Also, in relation to deceptive conduct in trade or
commerce under the Fair Trading Act one could make those
same allegations, and that passed this Parliament without
opposition. The Human Rights Commissioner said:

There is a tendency to trivialise privacy.

That is what the member for Coles is doing—trivialising
privacy concerns with arguments such as that the innocent
have nothing to fear and privacy protects only rogues and
cheats. That is not the case at all. I want to quote not only
the Human Rights Commission, which supported this for-
mulation, but also the David Syme Faculty of Business at
Monash University through Mr Greg Tucker, Senior Lec-
turer and Research Fellow with the Organisation for Eco-
nomic Cooperation and Development in Paris. The European
Council invited him to make a submission and help draft
privacy legislation. He enclosed his 1988 report.

When he came to this clause of the Bill, what did he say?
His response was:

1t is noted that no definition of privacy has been attempted,
unlike in the 1974 privacy Bill of South Australia. Rather, the
right of privacy is detailed in the matter set out in clause 3 (2).
This seems to be a sensible approach to this elusive concept.
So. that is another support from the Monash University
and from a research Fellow for the OECD countries. It was
also endorsed by the Attorney-General’s privacy committee.
Mr Ahern made a detailed submission. It was also endorsed
by the various legal services commissions. [ want to quote
what Mr Maddison, a Liberal Attorney-General, in intro-
ducing a 1975 privacy Bill in New South Wales had to say.
He said:

The concept of privacy being, essentially, a component part of
freedom raised difficulties of definition. Academics, lecturers and
textbook writers have put forward definitions of privacy on which
10 base their own remedial theories. Legislators have also attempted
to define privacy in order to create a tort of breach of privacy or
create some right of action where privacy is infringed. The more
onc studies the subject the more one comes to the conclusion
that there is no all-embracing definition. One writer has said of
privacy that it is more easily recognised than described.

I will not read further from that, because it will use up all
my time. However, the fact is that, had the honourable
member only taken the trouble to read not the newspaper
stories but the evidence that was put to the select committee,
and indeed the select committee’s report, she would have
found that there is widespread support for this approach.
In other words, subclause (2) provides only the definitional
limbs of this Bill. That is why they are set out in that way.
It is the guidance for anyone who has to interpret this
legislation, as to what acts constitute an invasion of privacy.

This clause provides that it has to be intentional, not
negligent invasions of privacy. It has to be a deliberate act.
The Disability Complaints Service gave evidence of elderly
patients—and this was referred to in a news report—who
had some impairment to their health or physical well-being
having been left naked in showers, not being properly orien-
tated. with doors open, in the full view of visitors, trades-
people and so on. It is true that the provision will not cover
negligence acts, but it will cover deliberate acts. It will cover
a variety of people who need to be covered by this legisla-
tion.

Mr Ingerson interjecting:

Mr GROOM: Well, the honourable member should be
concerned about these sorts of situations. The member for
Coles. in her book, pretends that she is concerned about
the rights of individuals and she pontificates in this House.

121

This does beg the question whether the honourable member
speaks with a forked tongue.

The Hon. Jennifer Cashmore interjecting:

Mr GROOM: The honourable member should practise
what she preaches. She is being a hypocrite if she does not.
The honourable member has put this in writing in a book
and pretends that she supports and has respect for the rights
of individuals. When she comes to this House and makes
a speech she lapses back from the Liberal radicalism—which
I endorse in this book—and makes a Thatcher-like speech
in this House.

The Hon. Jennifer Cashmore interjecting:

Mr GROOM: I know it is painful for the honourable
member. What occurs is that there must be an intentional
intrusion of privacy, and it has to be express or by impli-
cation. Not only that, a plaintiff has to prove that it is
substantial and unreasonable. As the Human Rights Com-
missioner has said, those are terms that have been inter-
preted throughout the law for hundreds of years. They pose
no difficulty in any other area of the law, no difficulty in
any other statute that has been passed by this Parliament,
without question. The courts have no difficulty in inter-
preting these matters.

We have now added another element of public interest.
I refer to the Law Society’s written submission—and this
was without public interest being part of the plaintiff’s case.
This was not reported by the press; it only reported its
concern over some of the terms. I notice also that in other
matters the Law Society has no difficulty with the matter
of public interest, confidential or private correspondence or
personal or business affairs because of the integrity of its
approach, but I will deal with those matters on another
occasion. However, I refer to what the Law Society said,
which, as I say, was never published in the media:

This clause appears to place the onus on the plaintiff to estab-

lish that the intrusion in the circumstances of the case was sub-
stantial and unreasonable. This will be a heavy onus to carry. It
includes two paris—substantial intrusion and unreasonable intru-
sion.
So, it says it is too heavy. that hardly any plaintiffs will
succeed. Now we have coupled that with public interest and
toughened it up even further. We then come to paragraph
(b), which provides:

... that person harasses the other person. or interferes to a
substantial and unreasonable extent in the personal or business
affairs, or with the property, of the other person so as 10 cause
distress, annoyance or embarrassment.

This was used as the basis of a Channel 2 program which
tried to undermine this Bill. In fact we have toughened this
up by adding ’and the harassment or interference is not
justified in the public interest’. So, that paragraph (b) was
used to attack the Bill. They said that we were doing a
shocking thing, which involved annoyance, embarrassment
and distress. However, this is simply a codification of the
existing common law of nuisance, because this embraces
nuisance principles. It is simply codifying the common law
of nuisance involving, say, neighbourhood disputes. One
has only to read Fleming on torts, again available in the
Library, to find out that people did not understand the law.
All this is is existing law. We have taken the law no further.

My Ingerson interjecting:

Mr GROOM: It has to be codified. If we are to solve
neighbourhood disputes and give people a remedy, we have
to set out what the remedy is for. It is wise to codify it.

Mr Ingerson interjecting:

Mr GROOM: If the honourable member does not want
to solve neighbourhood disputes, that is his problem as a
local member, but I do; I have plenty of them.

Mr Holloway interjecting:
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Mr GROOM: Quite, they have no remedy. At present
they have no effective remedy, and members opposite know
it. That is why this received widespread support from the
Legal Services Commission and the Norwood Legal Services
Commission, which deal heavily with neighbourhood dis-
putes. Every honourable member in this place knows how
difficult it 1s when there is a neighbourhood dispute and
one has to tell a person that their only remedy is in the
Supreme Court. This gives them the right to resolve a matter
in the local court of limited jurisdiction without lawyers.
Of course we have to presume consent in certain circum-
stances. That is rational. The courts will have no difficulty
with circumstances in which consent is presumed.

As to the member for Coles’ example, she is a public
figure.It may well be that the toilet example she gave runs
parallel with her example, that it is in the public interest.
The honourable member is a public figure. She herself said
that she should accept the widest possible scrutiny. Indeed,
Napiter in a judgment in the 1930s said that public figures
cannot be thin skinned, that they must be open to scrutiny.
Dr Hewson found that out. I personally was repulsed by
the allegations made by his wife.

The Hon. Jennifer Cashimore interjecting:

Mr GROOM: Well, I was, because one should respect
the institution of marriage. Under the Family Law Act,
these things cannot be published. And yet journalists report-
edly paid her $50 000 to run the story against her former
husband. When we said to the journalists in interviews,
*You tell us how much you paid Mrs Hewson,” they said,
‘No.” We said that the public has a right to know and they
said, 'No, they might jack up the price.” So they have double
standards, make no mistake. We have already dealt with
companies and so I will not go over that again.

But it is proper; the police should have an upfront exemp-
tion in the execution of their duties. These were the pitfalls
that were there in Len King’s 1974 Bill. This is not Len
King’s Bill. Only the tort of privacy is similar. The fact of
the matter is that the police have an upfront exemption.
The exemption provided for under paragraph (¢), dealing
with the credit reporting agencies, is covered by Federal
law. We cannot have them having to obey two laws. That
is why they have that exemption.

We must remember that these exemptions are for their
purposes only. They cannot data match; they cannot cross-
match. In other words, if a person gives information to a
finance company when obtaining a loan, that company has
an upfront exemption in carrying out inquiries, but if a
person goes for a job six months later and finds out that
the employer has tapped into that data base and has all this
personal information about the person and the person does
not get the job, that is data matching. They cannot do that,
because they would lose their exemption, and if they infr-
inge privacy then they have got to suffer. This is the crunch
clause of this Bill. The entire approach of this clause has
widespread support, despite the rubbish that one reads in
the media.

Finally, I refer to some of the articles that were written,
and in particular to the article written by Malcolm Newell—
although I should point out that some good articles were
written in relation to this matter. Peter Ward’s article in
the Australian was one of the best articles. I did not agree
with his lapse into the Dunstan era, but nevertheless it was
one of the best and fairest analytical articles in relation to
this Bill.

What did Malcolm Newell do? This is really journalism
at its worst. I want this on the record because, if one is
going to talk about sloppy drafting, this is sloppy journalism.
When we put our draft out we said that the right of privacy

created by this legislation extends to both individuals and
corporate bodies. Because of the mischief that was made of
that, we altered that within days to ‘the right of privacy
created by this Act can be infringed either by a natural
person or a body corporate.’

The Bill was introduced into this Parliament on 12 Sep-
tember, including the clause saying that it can be infringed
either by a natural person or a body corporate. In other
words, it took away the rights of corporate bodies. But, on
12 October in the Advertiser, it was quite clear that Malcolm
Newell was to do a job. He said that he had just picked up
the Privacy Bill and, shock horror, ‘the right of privacy
created by this legislation extends to both individuals and
corporate bodies’. He made that the centrepiece of his article
and he went on to say that we are just protecting SGIC, the
State Bank, all this covering up and so on. He wrote:

Ask yourself why this Bill should be made equally applicable

to individuals and corporations. Why? What has privacy to do
with corporate behaviour as we have come to understand it in
the rapacious 1980s?’
What a sloppy piece of journalism, because on 12 October
the legislation had been changed for one month. So, he
could not have picked up the Privacy Bill as he said. What
he picked up was the select committee report and pretended
that that was the Privacy Bill that was introduced into this
Parliament. I believe this is one of the worst examples of
sloppy journalism that I have come across, because it attracts
letters to the Editor. There was no retraction. It was a very
sloppy piece of work and it is to the discredit of journalists,
who told me that they are embarrassed by that type of
article. If someone is going to do a job on us, they should
get their facts right.

Mr BRINDAL: I must oppose this clause for the very
reasons that the member for Hartley has outlined.

My Ferguson interjecting:

The CHAIRMAN: Order! The member for Henley Beach
is out of order.

Mr BRINDAL: I am most disappointed that the Govern-
ment does not seem to understand, and I think that the
Opposition has demonstrated tonight, that this clause prob-
ably creates more problems than it solves. As an ordinary
member of this House, | have heard tonight a number of
members who are solicitors by training telling us how ele-
gant it is and how effectively and easily 1t will operate. It
seems to me quite notable in this debate that on this side
of the Chamber, at least, a number of people who have no
legal training cannot see it as simple, but on the other side
of the House a number of trained solicitors see it as the
most wonderful thing since sliced bread. It does not define
what is indefinable; it does not define ‘privacy’, because
according to the member for Hartley it is indefinable. It
leaves nice and loose ‘the public interest’. This clause then
calls on the person who is making the complaint basically
to prove their case.

I think that the member for Coles adequately demon-
strated that what we will arrive at, I am sure, is a person
who believes that he or she is wronged going to a court and
being tied up for months and months of legal argument as
solicitors, judges, barristers and everyone else who makes a
very profitable living out of this sort of thing turn around
and define ‘privacy’ and ‘the public interest’. They will have
to, because that is the body of the law.

The member for Hartley can tell me that I am wrong,
but the courts cannot arrive at a judgment unless in the
course of that judgment they decide what is ‘privacy’ and
‘the public interest’. They will have to do that. So, we will
affect the very people whom this Bill seeks to protect—
ordinary individuals. Under this Bill, those people will take


figure.lt

13 November 1991

HOUSE OF ASSEMBLY

1897

their cases to the court and lawyers will have a wonderful
time defining ‘public interest’ and what is meant by ‘pri-
vacy’.

I would honestly have thought that this Government was
concerned about people. Everything that I have heard from
members opposite suggests that this Bill is aimed at the
media. But who has the money? The media will get into
court with the best barristers, the best solicitors and reams
and reams of argument that it will use. However, the Gov-
ernment 1s then saying that the ordinary citizen is better
protected by this Bill. They will not be. No citizen will be
protected until there is a simple law—

Members interjecting:

Mr BRINDAL: That may be the case, but one does not
protect ordinary people by creating this situation. I would
expect that every member in this House would realise that,
if there 1s a problem with the law at present, that problem
is that the law is not equal for all citizens. The law really
does work for those who are wealthy enough to afford the
lawyers, the legal cases and the time. If we in this House
are passing a Bill that again protects the wealthy and the
privileged, and in particular the media owners and moguls,
by again allowing ordinary citizens 1o be tied up and to be
virtually bankrupted as they try to pursue a case, I would
say that this House is indeed wiscr not to pass this legisla-
tion. Members opposite can treat this as flippantly as they
like. I think it is quite simple. If we intend—

Afembers interjecting: .

Mr BRINDAL: They are too poor; take their rights away.
Is the Minister prepared to give this House a categoric
assurance that Legal Aid will pay for this sort of action
right through to its conclusion? Every time one of my
electors goes to Legal Aid, they can get everything else apart
from what they go for. This Government makes legal aid
available to my electors who cannot afford the law—but in
such a narrow range of categories that none of them ever
seems to get it. It is that sort of thing that one can get down
the shop: the Government says it is available for everyone,
but it does not appear to be available for anyone. If this
Government wants to protect its citizens, let it bring in
simple, sensible laws that the citizens can afford to pursue
through the courts. Otherwise, let it provide for the poor a
legal service which they can access, which helps them and
which is not the tokenism that characterises this Govern-
ment’s social justice policy.

The Hon. JENNIFER CASHMORE: The member for
Hartley took me to task. I regret that he has left the Cham-
ber, because 1 must respond to what he said. His speech
was a real curate’s egg—good in parts. I certainly want on
the record my support for a remedy for nuisance—

Mr Lewis: It is like stale haggis in a bare larder.

The Hon. JENNIFER CASHMORE: That is a very good
analogy and one that I hope is on the record. I do not think
that there is much Scot in the ancestry of the member for
Hartley, but the placing of a remedy for nuisance in a Bill
of this nature is, in my opinion, inappropriate. It would
have been better placed in an existing statute, where all
members on both sides could have given it wholehearted
support.

In any event, the member for Hartley chose to quote
from my book. I am complimented by the fact that he read
it. but 1 would like the context of his quotation to be placed
on the record. He quoted me as saying:

First. we need to revive a sense of respect for the rights and
responsibilities of the individual and for the importance of the
family. however we define it.

[ went on to say:

The best way 1o do this is by reversing the trend to concentra-
tion of power in central government. We must not only reform

the taxation system to help and encourage family life and to make
governments more accountable for the money they raise and the
ways In which they both raise and spend it. We must reduce
government interference in the lives of people and their businesses
to an acceptable and justifiable level.

It is wrong of the member for Hartley 1o accuse me of
inconsistency in alleging that I am concerned, as indeed [
am, for the rights of the individual and to say that that
concern 1s inconsistent with my opposition to this Bill. It
is not inconsistent in any way. [ believe it is quite consistent
and my contribution to this debate has demonstrated that
consistency. .

The member for Hartley also said that Opposition mem-
bers should read the report and the evidence, and we should,
but the reality is that the judges who interpret this Bill will
not read the evidence or the select committee report. They
will base their judgment solely on the wording of the Bill
and that is what we are debating. The member for Hartley
says that it is very easy to prove in court words such as
‘substantial’ and ‘unreasonable’, and he may well be right.
I venture to suggest that it will not be easy to prove words
such as ‘implied permission’, which will be very difficult to
prove. Nor will it be easy to prove ‘the public interest’, a
matter which is always open to debate. It will not be easy
to prove that ‘permission will be presumed’ in accordance
with clause 3 (3). None of those terms will be easy to prove.
They will all lead to lengthy litigation.

There is no inconsistency between my wholehearted belief
in the rights of the individual, which include the right to
privacy, the right to freedom of spcech and free access to
information, and my opposition to this Bill, which lacks
definition and is nothing more than a hotchpotch of incon-
sistencies, vague notions and totally inconsistent aims.

The Hon. G.J. CRAFTER: It may be of interest to the
Committee that there is similar legislation in a number of
Canadian provinces and there has not been a rash of liti-
gation following the passage of the legislation. I suggest that
is likely to be the case here. It achieves some standards in
our community which people can follow. They will know
that, if they breach those standards, they may well be subject
to litigation. So, the legislation itself acts as a deterrent to
taking litigation and will have a beneficial effect for the
community.

The arguments advanced by the member for Coles and
other members who oppose this measure are really a litany
of grabs of arguments which are without strong foundation,
I suggest. To argue that well settled clauses in legislation,
for example, the words ‘express or implied permission’ are
so vague that we should not proceed with the legislation,
would eliminate half the statute books which contain similar
words which have been established, accepted and clearly
understood for many years. Similarly, to argue that the poor
in our community will not be able to assert their rights and
so therefore they should not have rights established at law
is so fallacious that it does not warrant further debate. This
is the crucial clause of the Bill. It establishes a right or a
tort of privacy, so it deserves the thorough analysis that it
has received this evening.

Mr LEWIS: I wish to place on record in formal fashion
the remark which 1 made by way of interjection. This
measure as explained to us by the member for Hartley
reminds me of the old Scottish saying about stale haggis in
an otherwise bare larder. We face the prospect of starving
unless some food comes along, that is, some other solution
to our problem. The alternative is to eat something which
will most certainly have such dire consequences as to be
likely to kill us or to do without for the meanwhile. The
way the member for Hartley has put it, the legislation is
like that. It is a pity that he has confused what he discovered
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in the coursc of his inquiries during the select committee
with the substance of what is before us in this measure
hoping, as has been revealed by some of the remarks that
he and the Minister have made, that it will all work out in
the end.

In addition, I draw attention to the remark made more
often than once by the member for Henley Beach, who said
that we on this side of the Chamber who oppose the measure
arc simply chasing the good grace of the media by arguing
against it. We are doing no such thing and, by saying that,
the honourable member demonstrates that he has political
manners not much different from the table manners of a
wart hog. If he cannot have one thing and he insists on
taking another, he alleges that anyone else involved in the
issue will take the alternative view as a matter of conven-
ience. So he seeks to muddy the water and, morc particu-
larly, foul the food so that nobody can get anything. If he
has chosen the wrong option, let him live with that. It is
not my problem.

Clause as amended passed.

Clause 4—*‘Action for infringement of right of privacy.’

The Hon. G.J. CRAFTER: I move:

Page 3, line 7—Leave out paragraph (b) and substitute para-
graph as follows:

(b) where the defendant is a media organisation or a person
who acted on behalf of a media organisation—that the
defendant acted in accordance with reasonable codes,
standards or guidclines dealing with the protection of
privacy preparcd or adopted by the Australian Jour-
nalists Association or the Australian Press Council.

The new paragraph provides for incorporation in the leg-
islation of the defence available to the media to rely upon
codes adopted by organisations such as the Australian Jour-
nalists Association or the Australian Press Council. It refers
to the media’s own established code of ethics which they
claim regulates their behaviour. If journalists act within the
accepted code, as they have attested to before the select
committee, there is then an established standard which is
well known to practising journalists and nothing to fear
from this Bill at all.
Amendment carried.
The Hon. G.J. CRAFTER: I move:
Page 3. lines 12 to 14—Leave out subclause (4) and substitute
new subclause as follows: )
(4) In dctermining whether or not a particular act was jus-
tified in the public interest, the court—
(a) must have due regard to— )

(i) the importance in a democratic society of free
inquiry and the free dissemination of infor-
mation and opinions;

and ) )

(1) if the defendant is a media organisation or a
person who acted on behalf of the media
organisation—

(A) the importance of the media in eliciting
information and disseminating
information and opinions;

and

(B) the importance of safeguarding thc
freedom of the media to continue to
do so;

and

(h) may have regard to any material relevant to that issue
published by responsible international organisations or
Australian State or Federal authorities.

This amendment provides for the inclusion of a right to
free speech and the freedom of the press in a democratic
society. This is the matter that I raised earlier in response
to the statements that were made in error, | believe, by the
member for Coles. The Government does not deny that
such elements are essential in our socicty. However, it also
believes that these freedoms should be balanced against an
individual’s right not to have his or her privacy breached
by the media or by anyone else in the community. In nearly

every instance in this debate, Opposition members have
acknowledged the danger of various types of invasion of
purely personal privacy and private grief.

Proposed new subclause (4) (b) provides for the leaving
out of subclause (5) and substituting a new subclause. The
court, in looking at the issues of public interest, will be able
to take into account the views of international, State and
Federal authorities. This is something that it could do,
anyway. The amendment clarifies it and stipulates that that
is available in the collection of evidence to consider this
important provision in the legislation. It will undoubtably
assist the court in making its decision in matters before it.

The Hon. JENNIFER CASHMORE: | make the obser-
vation on this amendment to 4 (b) ‘that the courts may have
regard to any material relevant to the issue published by
responsible international organisations or Australian State
or Federal authorities,” imposes a burden of inquiry on the
court which will almost be insupportable. The amount of
material published by the Australian State and Federal
authorities is, as all members know, monumental. To extend
that—and I do not deny that any court would quite properly
take into account in determining the public interest a whole
range of publications—in statutory form to international
authorities 1s to invite, once again, the most colossal liti-
gation and equally colossal costs associated with that liti-
gation in researching matters to prove the public interest in
the way that the Minister has just indicated.

I must comment on this issue of international, Australian
and State Government publications as being relevant. On
the one hand, I cannot deny that such matters are relevant
to the public interest. However, including these publications
and not including others is to make an emphasis which |
do not believe is necessarily appropriate. The further we go
into this Bill and this clause, thc more gargantuan the errors
and the scope and the more draconian the nature appears
to be and the more difficultics arise in the intrepretation.
This reference to relevant material in Federal, State and
international publications is just one morc cvidence of the
enormous weight of oppressive material that will sink this
legislation and the people who the Government obviously
sincerely hopes to assist in introducing it.

The Hon. G.J. CRAFTER: | must explain to the hon-
ourable member that, if this were not in the legislation, it
would be insisted on by her colleagues in another place,
just as those same words were insisted upon in the Freedom
of Information legislation which we passed in this House,
and also contained in the Federal legislation. Because they
were contained in the Federal legislation, thc members’
colleagues insisted that it be in our legislation. So, for the
sake of consistency those words must appear in the same
form in the Bill. I point out to the honourable member that
the court may have regard to it. It does not have to have
regard to it, so there can be an enhancement of the quality
of the decision taken. I think the honourable member shouid
know the history of why this provision is in this form.

Amendment carried.

The Hon. G.J. CRAFTER: 1 move:

Page 3, Lines 15 to 23—Leave out subclause (5) and substitute
new subclause as follows:
(5) In any action for infringement of a right of privacy. a
court may—
(a) award damages for injury, loss, distress, annoyance or
embarrassment arising from the infringement:
(b) grant injunctive relief (but such relief may not be granted
against a media organisation, or an agent or employee
of a media organisation).

This amendment is in recognition of the fact that it may
be hard to determine whether a matter is in the public
interest in the early stages. The Bill has been amended to
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acknowledge that fact and to remove a court’s power 1o
grant injunctive relief against a media organisation.

Mr INGERSON: The member for Hartley earlier spent
some time pointing out how the Opposition had presented
its case almost entirely on behalf of the media. If one looks
at this clause. one sces that the Government is a group of
hypocrites. This clause has been inserted purely and simply
because of the pressure created over this Bill by the media.
Every exemption, every point that has been added to make
sure that the public intererst is well and truly defined, is
geared 1o all of the comments that have been made by the
media.

The last clause, the clause with which we are dealing at
this stage. grants special relief for the media. If the Govern-
ment is not being hypocritical about that, that is absolutely
unbelievable because the thrust of the Government was to
involve the media in all actions of privacy, yet there is an
absolute backflip, a 180 degrec turn, by the Government to
make sure that the wee little bit of pressure put on by the
Government by the media has been recognised in this clause.

In reference to some of the comments made earlier by
the member for Hartley, I wish to note some comments of
the Law Society, which states:

The Law Society is also of the view that the Bill will encourage
litigation by granting the extensive right of privacy contained in
the Bill. Litigation will be available between members of the
public. necighbours and competitors in business with far-reaching
consequences many of which, in our opinion, are undesirable.
In other words, the Law Society is admitting that this is a
Bill for lawyers. It is saying that it is an Act which will
guarantee that we will have widespread, almost uncontroll-
able litigation. and that is why we do not support this Bill.

Amendment carried.

The Hon. G.J. CRAFTER: I move:

Page 31. lincs 24 10 28—Leave out subclauses (6) and (7).

This amendment provides for the leaving out of subclauses
(6) and (7). They have been removed from the Bill as these
powers have now been included in the court legislation
which is in another place and which will be debated in the
next few days.

Amendment carried; clause as amended passed.

Clause 5 passed.

Clause 6—'Privacy standards.’

The Hon. G.J. CRAFTER: I move:

Page 4. lines 6 10 9—Leave oul paragraph (b).
This is consequential upon earlier amendments.

Amendment carried; clause as amended passed.

Title passed.

Bill reported with amendments.

The Hon. G.J. CRAFTER (Minister of Education): I
move:
That this Bill be now read a third time.

The Hon. JENNIFER CASHMORE (Coles): The Bill
comes out of the Committee slightly less obnoxious but
very much more confused than when it went into Com-
mittee. I oppose the Bill. The lack of definition in it makes
it virtually unworkable. During the Committee stage we had
a number of conflicting explanations on a range of matters
from the Minister and the member for Hartley. We are still
left in a state of uncertainty, for example, as to the definition
and meaning of the word ‘press’, and that is central to the
operation of the Bill. That lack of clarification went through
the Committee stage of the Bill.

The application of the Bill to the work of members of
Parliament has been confirmed. | find it totally abhorrent
that we should be subject to the courts in the determination
of the public interest in pursuit of our duties. I believe that

should cause extreme anxiety to every member of this place,
and that in itself is a very sound reason for opposing the
Bill. T also believe that the uncertainty created by the leg-
islation will adversely affect a wide range of people, and
the very individuals whom it claims to protect may well be
victims of that uncertainty. The Government’s goals will
therefore have been thwarted by its own actions.

The Hon. G.J. CRAFTER (Minister of Education): The
House has taken a very important decision. I believe that
this is very important and historic legislation for the well-
being of the whole of our community. Whilst strong state-
ments have been made by the press about this legislation,
in fact it entrenches in legislation for the first time funda-
mental rights of the press in our community. [ think that
this Bill is very important for our community. In this day
and age, with the intrusions that there are into people’s
lives, we need to grasp opportunities such as this to provide
the basic strengths which individuals deserve and have a
right to assume in the conduct of their daily lives in our
community.

Bill read a third time and passed.

ROAD TRAFFIC (SAFETY HELMET EXEMPTION)
AMENDMENT BILL

Adjourned debate on second reading.
(Continued from 23 October. Page 1351.)

The Hon. P.B. ARNOLD (Chaffey): The Opposition is
pleased to have the opportunity to support this legislation.
We have been involved in this matter with the Sikh com-
munity for some time. I suppose it is fair to say that, as
the member for Chaffey, I represent possibly the largest
Sikh community in South Australia. The President of the
Riverland Sikh Society has visited my office on a number
of occasions seeking support in this matter, and I suggested
that he should write to the Minister of Transport seeking
the Minister’s support.

Australia, particularly South Australia, has a long history
of accepting various religious points of view. Many of our
early settlers came to South Australia because of religious
persccution in other parts of the world. For that reason,
and the fact that the principle has been accepted in other
countries, the Sikh community in particular, because of its
religious belief, should be exempt from wearing safety hel-
mets.

I will refer briefly to the letter which Baldev Singh Dhal-
iwal, President of the Riverland Sikh Society, wrote to the
Minister of Transport. He said:

We, the Sikhs of Riverland. arc very much concerned about

the compulsory wearing of helmets when riding a bicycle or
motorcycle.
It is fair to say that the community has raised with the
Minister its concern that the Minister has seen fit at this
stage not to include motorcycles in the exemption. The letter
continues:

As you are no doubt aware, Sikhs keep their hair uncut and
wear a turban on the head. It is important to understand that
they wear a turban not for cosmetic reasons but as a fundamental
religious requirement. There are important religious reasons for
this and as a scholar one can dwell into the subject to great depths
and indeed a great deal has been written on the subject by many
scholars of both Sikh and non-Sikh origin.

The letter is quite lengthy, but it spells out why the com-
munity is seeking this action. 1 foreshadow that I intend to
seek the support of the Minister and the Government for
an amendment which I believe is reasonable, and 1 will
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elaborate on that at a later stage. At this stage the Opposition
is pleased to support this measure.

The Hon. FRANK BLEVINS (Minister of Transport): 1
thank the member for Chaffey for his contribution and for
his support.

Bill read a second time.

In Committee.

Clause 1 passed.

Clause 2—*Safety helmets.’

The Hen. P.B. ARNOLD: I move:

Page |—

Line 18—After ‘religion” insert ‘and is wearing a turban’.
Lines 19 to 20—Leave out all words in these lines and insert
the following:
or
(b) is in possession of a current certificate signed by a
medical practitioner and certifying that the person
is, for medical reasons, unable to wear a safety
helmet or that, because of the person’s physical char-
acteristics, it would be unreasonable to require the
person to wear a safety helmet.
I believe this is a logical extension of the clause, and it can
come into play with only a signed medical certificate from
a medical practitioner.

Mr OSWALD: I support the amendment. I bring to the
Commitee’s attention the case of an old gentleman of 80 in
my district who still rides a cycle around Glenelg. He admits
to large ears and a hearing aid. It is a combination of his
physical difficulty and his hearing aid that causes chafing
from his cycle helmet. He rides around Glenelg with one
hand on his cycle and the other up his helmet to protect
his ear and his rash. His doctor has been in touch with me
because of his problem. This amendment will address the
problem and the Commitee should consider it. I have seen
correspondence to the Minister from other members. This
is a real issue for people with such a difficulty.

A problem could result from medical practitioners abus-
ing the provision. It is a matter for the Government to tidy
it up to ensure that a penalty applies if a medical practi-
tioner abuses the provision by signing a certificate in a case
that does not warrant it. This old gentleman is simply an
accident waiting to happen. The amendment would solve
his problem and would be useful for other people who
encounterd similar difficulties.

The Hon. FRANK BLEVINS: I oppose the amendment
most strongly. The difficulty with it has been pointed out
by the member for Morphett because, if an exemption is
available, it will have to be dealt with by medical practi-
tioners. As someone who has been in the work force for
many years, I can assure the Commitee that there are doc-
tors who will sign medical certificates for anything at any
time. That is a great pity, but anyone who has been involved
with sick leave will know that that is the case. If the Oppo-
sition’s intention is to sabotage the compulsory wearing of
helmets, this is the way to do it, because the pressure on
medical practitioners to comply with the wishes of individ-
uals will be enormous, and history tells us that that will
occur. We may as well then forget this measure. If that is
the Opposition’s intention, that is fine, because the Oppo-
sition 1s moving the amendment 1n that knowledge.

Further, the question of penalties against doctors is so
laughable as not to warrant an answer, particularly not at
this time. I draw the attention of the Committee to a media
release by the National Road Trauma Advisory Council. I
am happy to circulate copies to interested members, but the
media release states:

The newly formed National Road Trauma Advisory Council
has come out firmly in favour of the compulsory wearing of
helmets by motorcyclists and bicyclists. The Chairman of the
council, Sir Nicholas Shehadie. said that helmets had been shown

to be the most effective countermeasure in reducing head injuries
for motorcyclists The council strongly believed that any legal
exemptions to the wearing of helmets should be removed imme-
diately.

I understand that in one State it is possible to get a medical
exemption from wearing a helmet, and there is legislation
before that Parliament to remove that exemption. The media
release continues:

The council strongly supported the view of the Neurosurgical

Society of Australasia, the Royal Australian College of Surgeons
and the Australian Medical Association that there were no med-
ical grounds for allowing exemptions.
I do not profess to be a medical practitioner and I would
welcome a contribution from the member for Adelaide, |
can assure the Committee that this seems to represent the
best medical opinion that we have before the Parliament at
this time. Those experts state clearly that there are no
medical grounds for allowing exemptions. The question of
exemptions for seat belts is a valid one, despite evidence
before us from members of those eminent colleges who say
there are no medical grounds for exemption.

If exemptions are to be given, they should be given in a
proper medical framework and not just on the say so of a
general practitioner. I want those eminent colleges to develop
guidelines similar to those developed by the colleges and
the AMA, etc., for exemptions on medical grounds, for
example, concerning the wearing of seat belts. The most
obvious case involves pregnant women. That does not apply
in respect of helmets, but there may be situations where,
despite such experts telling me that that is not the case, it
is possible. I have approached these people and said, ‘Develop
some guidelines if there are to be any exemptions. I do not
want exemptions but, if there are to be exemptions, let us
have proper developed guidelines, and not just the say so
of a general practitioner who will be under enormous pres-
sure from the patient to issue them. Let us have proper
guidelines if they are to be done at all.’

I can assure the Committee that when I get a response
from these people I will make it available to members. |
am not qualified to judge whether or not the example cited
by the member for Morphett is appropriate. The member
for Morphett claimed that his constituent’s doctor said there
should be an exemption. The Neurosurgical Society of Aus-
tralasia, the Royal Australasian College of Surgeons and the
Australian Medical Association say that there were none.

I am not qualified to judge between those various opin-
ions, but T will have the matter further investigated because
I do not want this debate to come up all the time. I can see
that it will come up all the time until we get something
definitive in place. I can assure the Committee that I will
advise it of the results. 1 oppose the amendment.

Mr LEWIS: I have something to say about that. It is a
cop out on the part of the Minister simply to say—

An honourable member interjecting:

Mr LEWIS: We have had the warthog’s manners here
before and I invite him to rise in this place in his own time
and in his turn to put his views. The point needs to be
made that the wearing of seat belts is not compulsory for
good medical reasons where sufficient evidence exists to
provide a medical certificate exempting the individual from
doing so.

Secondly, if it is rational for the Minister simply to say
that he has letters from surgeons who say that there are no
grounds whatever for giving anyone an exemption and that
people have to be protected from their own folly, then it is
just as rational and legitimate for the Minister and any
other member in this place who votes for such a proposition
to require everyone who engages in casual promiscuous sex
to wear condoms and to put severe penalties in the law if
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they do not, because the consequences for them in this day The CHAIRMAN: Order! [t is midnight. Standing Orders
and age. the risk of hepatitis B and HIV (the AIDS virus), require that I report progress.

is so great that it is irresponsible for them not to do so— Progress reported: Committee to sit again.

much greater than risk to their life from not wearing a

helmet while riding a cycle. It has been pointed out that, if

I were to fall from a cycle now, with the additional leverage

that would result in the event of my head falling and ADJOURNMENT
twisting. I would probably end up a quadriplegic. Whether
anyone else thinks that is an appropriate fate for me, I do At 12 midnight the House adjourned until Thursday 14

not. November at 10.30 a.m.



