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implications on the Government'’s plans to shave $85 million
LEGISLATIVE COUNCIL off the budget. My questions are:
1. Will the Minister confirm that the Government is on
Thursday 19 August 1993 line to obtain the revised promised cut of 1 500 public sector
. positions by 30 September 1993 and, if not, what is the reason
The PRESIDENT (Hon. G.L. Bruce) took the Chair at  for the second delay in delivering on its commitment, and what

2.15 p.m. and read prayers. is the new deadline for removing those 1 500 positions?
2. Will the Minister confirm that the Government will
HOMOSEXUAL VILIFICATION deliver on its promise outlined in ‘Meeting the Challenge’ to

" ianed b id f h i reduce the public sector by 3 000 full-time equivalent positions
A petition signed by 41 residents o S.OUt Australia, by 30 June 1994 or whether these people will also be pushed
concerning homosexual vilification legislation, and prayinggyer tg the 1994-95 fiscal year target? If the Government will
that the Council will, as a conscience issue, reject, if presentegh: 5 -hieve the 3 000 cuts in 1993-94 why not?
in South Australia, all so-called homosexual vilification 1o Hon. C.J. SUMNER: The Govérnment’s policy in
legislation which would give a small minority homosexual s areq s to reduce public sector numbers by voluntary
group special privileges an_d legal rlghts_not afforded to cheéeparations; there are not any compulsory requirements. It was
citizens, as homosexuals, like all other citizens, should simpl¥ctimated that the target would be 3 000 jobs by the middle
avail themselves of the existing protection of the law againsis eyt vear. A significant number of separation packages have
any violent threats or violent acts, so that all citizens of SOUﬂBeen taken up since the program was announced. | do not have
Australia can continue to be equal under the law, wagne exact figures in front of me at the present time, but | can

presented by the Hon. Bernice Pfitzner. certainly get them for the honourable member and bring back
Petition received. areply.

LEGISLATIVE REVIEW COMMITTEE
COURT HEARINGS
The Hon. M.S. FELEPPA: | bring up the evidence of the
Legislative Review Committee on regulations under the The Hon. K.T. GRIFFIN: | seek leave to make an

Firearms Act concerning fees. explanation before asking the Attorney-General a question about
evidence given to preliminary court hearings.
QUESTION TIME Leave granted.

The Hon. K.T. GRIFFIN: In the 1992 Supreme Court
judges report, the judges drew attention to the publication of
PUBLIC SECTOR REFORM proceedings at a preliminary hearing of a charge of an indictable
crime. They suggest that publication of the proceedings has
‘great potential for the prejudice of the fair trial in due course
% the accused by the jury’. The judges make the following

The Hon. R.I. LUCAS: | seek leave to make an explan-
ation before asking the Minister of Public Sector Reform
question about public sector reform. comments in their report:

Leave granted. L . The potential for prejudice has been increased by the enactment
The Hon. L.H. Davis interjecting: of section 106(2) of the Summary Procedure Act which permits oral

The Hon. R.l. LUCAS: We do. Is that a trick question? evidence at preliminary hearings only for special reasons. In
; ; : .consequence the evidence at preliminary hearings consists of written
In April, the Arno!d Go_vernment releas,ed Its Econpmlgitatements by witnesses which are not at that stage tested by cross-
Statement entitled ‘Meeting the Challenge’. Contained in thagxamination or are permitted to be cross-examined upon only to a

document was a proposal to reduce the size of the public sectionited extent.

by 3 000 full-time equivalent positions. The statement said The evil of the prejudice to trial by jury arising from publication
specifically: of evidence at preliminary hearings has been tackled in the United
' ) _ Kingdom by section 8 of the Magistrates Court Act. Publication, except
The Government estimates that a total of 3000 full-timeby requestof the accused, of the proceedings is prohibited except as
equivalent positions will be removed from the South Australian publico certain restricted information concerning the accused, the charges,
sector by 30 June 1994, those involved in the hearing and the outcome.

. . . Similar legislation is recommended for this State. The restriction
Earlier this month, the Premier in another place was forced, o pjication might be extended, for similar reasons, to evidence
to concede that his Government had failed to honour itgjiven on bail applications and also to the grounds expressed for

promise to deliver half those 3 000 reductions in the publi@pposing and refusing bail.
sector by the end of the 1992-93 fiscal year. He attempted to That issue will undoubtedly create some controversy. The
fob off the delay in public servants taking up voluntary jssue was raised at the time the Parliament dealt most recently
separation packages by saying it was ‘really rather irrelevantyith the suppression order issue, although at that time the
whether these people took up their separations on 30 JuRgnendments to the courts legislation had not been before the
1993 or 1 July 1993. Parliament. My questions are as follows:
However, the Premier, addressing a meeting of senior 1. Has the Attorney-General considered the judges’
business leaders just before the end of the last fiscal year, saiscommendation and, if so, does he intend to adopt it?
it was likely to be the end of September before the first half 2. If he has not considered it, does he have any intention
of the job cuts were achieved—that is three months later thagf doing so, and if he does have that intention can he give some
was planned. indication as to the time frame within which that consideration
Senior public servants have informed the Liberal Party thatight be given?
there are serious doubts that the Government can meet its The Hon. C.J. SUMNER: No, the Government does not
target of cutting by 3 000 the number of public sector positiongntend to act on that recommendation. | do not accept the
by 30 June 1994. Obviously such a delay would have seriousrgument put by the judges that the enactment of section 106(2)
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of the Summary Procedure Act has made the potential for ... that negotiations with the lessor of the Hendon premises resulted
prejudice worse. | understand what the honourable membé} the lease expiry date being changed from December 2001 to
has read out, namely, that the argument is that, because moqvember 1994.

of the committals are now paper committals, that increaselsurther, the annual report notes that a major upgrade of the
the prejudice. | would have thought that the reverse would belendon studios would be required during 1994, and this is
the case: the fact that they are paper committals means thg@ if the corporation is to retain a high quality post production
less attention is given to them at the preliminary hearing stagand sound mix capability. The ABC's relocation offer comes
than if there is a full-blown preliminary hearing with cross- at a time when the South Australian Film Corporation is the

examination and all the allegations. subject of a further Government inquiry by the Caust committee
The Hon. K.T. Griffin: The papers are accessible, aren'tinto the future of the organisation. My questions are:
they? 1. Whatwas the Minister’s response to the recent proposal

The Hon. C.J. SUMNER: Sure, they are accessible. But by ABC management to relocate the South Australian Film
the media are much more likely to take an interest in gorporation to the ABC’'s head office and studios at
committal that goes for two or three weeks with oral crossCollinswood?
examination of the witnesses, etc., and allegations coming out 2. In relation to the Caust committee report, which |
than they are in a hand-up of a whole lot of statements.  understand she has now received, did all members of the

So, on the face of it | do not accept their argument that icommittee agree with all the recommendations, or does the
will be more prejudicial to trial by jury than what happenedreport include a dissenting report by two members of the
prior to the enactment of that section. In fact, | think you carcommittee—Ms  Colleen Ross, representing the Media
argue equally that it is lessening the capacity for prejudice t&ntertainment and Arts Alliance, and Mr Mark Thompson?
any subsequent jury trial. But in any event, whatever the 3. As the Minister is probably aware, it is a_badly kept secret
arguments are on the matter, the Government does not intefittAdelaide that a third member of the committee is upset that
to change the existing law relating to suppression orders. [#1€ reporting process was hijacked by the Minister's adviser,
this community | think we have to deal with the problems ofand that a fourth member of the committee has since expressed
prejudice in other ways, in particular by judges ensuring thafisgivings about the committee’s recommendations since
proper warnings are given, that there is proper selection of juryisiting the set of the Film Corporation’s productidine
panels, etc. Battlers Is the Minister absolutely satisfied that the report she

I actually think that juries, properly instructed, are lesshas received was forma_lly endorsed by all members? _
likely to be swayed by public debate about issues than perhaps 4. Does the Minister intend to release the report and, if so,
they were in the past. In other words, | think we have to bévhen?
somewhat more robust about these issues than the judges The Hon. ANNE LEVY: Certainly | did have meetings
apparently would consider appropriate. That is my viewWwith representatives of the ABC. My response to them was
Mr President. The matter has not been formally before théhat we would be very happy to look at any proposal that they
Government, but as far as | am concerned that particulgut to us. My discussions with the representatives of the ABC

recommendation will not be acted on. were obviously in general terms. There was no discussion
regarding actual sums of money or the very important questions
FILM CORPORATION of priority of access to various facilities which, as | understand

it, if the corporation were to move to Collinswood, would mean

The Hon. DIANA LAIDLAW: | seek leave to make an that there would be sharing of facilities, particularly things
explanation before asking the Minister for the Arts andlike sound mixing studios and so on.
Cultural Heritage a question about the South Australian Film  Obviously, a great deal would need to be worked out in
Corporation production facilities. terms of priority of access, plus a whole lot of financial details.

Leave granted. That was my response to the ABC. A letter was sent to the ABC

The Hon. DIANA LAIDLAW: | am aware thatin recent requesting a response to a number of specific questions. At
weeks the Sydney based head of ABC television, Mr Paddghis stage, there has been only a general response from the ABC
Conroy, and ABC’s Marketing and Distribution Manager, Mr to the effect that all these matters would need to be discussed.
Lloyd Capps met with the Minister to canvass a proposal to  Obviously, this is one of the matters that is being considered,
radically restructure and relocate the South Australian Filmogether with the report into the South Australian Film
Corporation from its current site at Hendon. The proposaCorporation from the review team.
envisages closing down the corporation’s production studios The honourable member raises the question of a dissenting
and moving the corporation’s head office to the ABC’sreport. It is not a dissenting report; there is only one recom-
building at Collinswood. Apparently the ABC argues that themendation amongst a vast number on which there was a
proposal would be beneficial to both organisations, as the AB@ifference of opinion amongst the members of the committee,
would gain a compatible tenant to rent some of its undeand the dissenting opinion on that one recommendation is
utilised floor area, and the corporation would be relieved ofncluded in the report. The honourable member further mentions
much of the burdensome rent, amounting to $200 000 plug change of heart by members of the committee. No such change

that it now pays each year at Hendon. of heart has been communicated to me or to the Government.
| recall that in 1989 the KMPG Peat Marwick Review of Obviously, if such exists, | would be interested to hear about
the South Australian Film Corporation recommended: it.

... the board vigorously pursue the prospect of a shared studio However, | suggest to the honourable member that the film
facility, even if it means the reduction or even closure of the Hendonndustry, as with most of the arts industry, tends to abound
studio. with wild rumours, very often with no substance whatsoever.
The review went on to canvass the possibility of some join¥Whether or not this is true in this particular case, | do not know,
use of ABC facilities at Collinswood. Since that time the but no change of opinion has been expressed to me. | reiterate
corporation’s 1991-92 annual report notes at page 28:  that frequently there are rumours which turn out to be
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completely baseless. If there were no such rumours in the arésldressed at a future stage in a more detailed submission. However,
industry, Basil Arty would have nothing to write about eachthe key issues which need to be addressed at this discussion are as
week. As to when the report will be released, no date has yet"9">- ion of buildi he parkland
been set. The matter is still being considered and obviously 5’ e construction of bulidings on the parklands.
wes . ! . . 2.2 The erection of some form of security controls around the
it will be taken to Cabinet before there is any suggestion operimeter of the facility (fence, hedge or other physical barrier).
arelease. 2.3 Car parking.
The Hon. DIANA LAIDLAW:  As a supplementary 2.4 Public access.
question, will the Minister confirm that the ABC's proposal | want to quote from another document marked ‘Confidential
is being looked at by the Minister and the department irand entitled ‘Athletics South Australia Submission to the
isolation from the Caust committee report or was it receive@orporation of the City of Adelaide’. It is marked ‘Attachment
in time to be considered by the Caust committee as part of the, 25 May 1993’ and has the logo of Athletics SA. After an
overview of its assessment of the future of the corporationthtroduction and details of the background of Athletics SA,
As the Minister has not yet received advice about a committeghich | will not read, it states:
member having misgivings about the recommendations, would 3 o proposal seeking a lease to be managed by Athletics SA.
she care to speak at least to the women members of the Athletics SA s the current lessee of Olympic Sports Field. This
committee to determine whether there are any misgivingsPease expires at the end of 1994. If a favourable renewal of the lease
The Hon. ANNE LEVY: As to the second part of the for Olympic Sports Field cannot be renegotiated, then a base for

. . . hletics must be developed elsewhere.
guestion, certainly not. | have received a report that has bedt During the past 18 months Athletics SA has met on many occasions

signed by certain people. If any of those people wish to alteith both the former and present South Australian Minister of
the advice they have given me, | feel it is up to them to do soRecreation and Sport and the Chief Executive Officer of his department.
Obviously, it is not my function to continually go around As a result of this series of meetings, alternative options for the

checking with all members of all committees as to Whethegg\éﬁl%ec%%gte(éf a future base for athletics in South Australia have

they still adhere to the view to which they have put their  atnletics SA has been invited by the Minister to undertake a
signature. feasibility study into Athletics SA's relocating to an alternative site.

With regard to the first part of the honourable member’s EQSSibée Sitte %pttLOFt\?viln the A%?'aid‘t?_ Par]tda?ﬁsa | Cof
supplementary question, | cannot recall the exact sequence 't 1S UNderstood that two possible options for the aevelopment o
of events or dates on which particular events occurred, but tl |ee\‘,tgrlﬁt'5?tse£a§;g%ergi¥igé&sgg‘:’ ithin the Adelaide Parklands. The
first discussion with the ABC occurred before the committee 1. park 24—North West Sector—adjacent Henley Beach Road,
finalised its report, so it was aware of these moves, but equalldelaide High School, Railway Yard (Mile End Station) and other
obviously there have been no definite proposals, nothing whicparklands. _
could possibly be considered seriously as part of the report, 2. Park 21—West—adjacent South Terrace, Goodwood Road,
because no details at all were made available to the committée Lewis Cohen Avenue and Goodwood Road. i

Both sites offer significant advantages in terms of public access

when it made its report. However, it obviously is one of theand are extremely well placed from a public transportation viewpoint.

matters which is being considered at the moment. Itis understood that Park 24 would offer joint use with the broader
recreational park objectives of the city, whilst Park 21 West, while
ATHLETICS SA having the same complementary objectives, would also be an excellent

central location for festivals such as Glendi, Italian, Schuetzenfest,

Festival of Arts and other events.
The Hon. . GILFILLAN: | seek leave to make an = “athletics SA considers that an alternative site would need to be
explanation before asking the Minister representing theentrally placed from a metropolitan perspective. It is essential that

Minister of Recreation and Sport a question about buildinghe new site can provide convenient access for participants and

an athletics complex on the parklands. spectators from all sectors of expanding Adelaide and be accessible
L ted for country people as well.
eave granted. We would be looking for space to accommodate two tracks:

The Hon. I. GILFILLAN: | have received confirmation 1. The major competition venue; and
that the Minister of Recreation and Sport (Hon. G.J. Crafter) 2. The training, warm up and public recreational track.
has been secretly involved in plans for an extensive hard- The major event venue area will need to be secured by carefully

; foi : planned fencing to prevent damage. Public access would be limited
surface sports complex with grandstands and administrati only to times when the facility is unmanned or during planned events.

buildings on the west parklands. | will quote from an Adelaide| ighting for evening events will need to be considered but this would
City Council brief and from the Athletics SA submission. The be unlike a major Football Park type requirement. Low level sensitively

briefing document states: placed strategic lighting is more appropriate for Athletics events. Some
o limited car parking would be required on site and spectator parking

Informal Briefing available on street and within other areas of the parklands for larger
9 August 1993, 6 p.m. events. We expect that existing south-western corner parking facilities
Colonel Light Room will be more than adequate. The site must be capable of accommodating
Discussion Paper No. 4 . ) ) . the administrative requirements of the sport and provide a spectator
Subject: Athletics SA—Establishment of athletics field in viewing grandstand and terraced mounding.

parklands

1. A confidential submission has been received from AthleticsSUpporters—and many of them have spoken to me since this
SA (Attachments A-E) to gauge reaction on an informal basis fronnews has been circulated—are shocked that the City Council
members of council to a proposal to establish an athletics field suitablgould even entertain the idea. They were horrified to find that

for international and local competition in the parklands. The site 0 . ;
the athletics field would be either Park No. 24, West Parklands (re;[rhe Minister of Recreation and Sport (Hon. G.J. Crafter) has

Adelaide High School) or Park No. 21 West, South Parklands, th&tealthily been encouraging a major destruction of the nature

area bounded by South Terrace, Sir Lewis Cohen Avenue, Goodwod the parklands with a full scale athletics complex in the

Road and Greenhill Road. parklands. It is quite obvious that the details of this submission
2. The proposal has been developed following discussions betwegiioyld have been widely known and discussed in previous

the South Australian Government, Athletics SA and the administratiory . . e .
[that is, the administration of the council]. The submission isl.a'scUSSIOnS with the Minister of Recreation and Sport. There

intentionally brief and does not include any specific details on desigris N0 way that it came suddenly like a rabbit out of a hat to
the layout of the facilities or other matters which would need to beappear in this briefing meeting. The appropriate alternative,
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if there has to be one, to the Kensington Olympic Sportsfieldinister of Emergency Services a question about the police
would be at Gepps Cross, well away from the parklands. Myir wing pilots.

guestions to the Minister are: Leave granted.
1. How can the Minister even consider such a proposal on The Hon. PETER DUNN: Australian Flight Test Services,
the parklands? which is a small company in South Australia, has brought to

2. Will he categorically and publicly reject any idea of My attention that it ha_s lost a contract to provide pilotage for
putting this project on the parklands, and inform the Adelaidéhe Department of Environment and Land Management's Turbo
City Council that it should reject the proposal? Commander aircraft, Delta Lima Kilo. This is a specialist

The Hon. ANNE LEVY: | will refer those questions to  @ircraft designed for high altitude flying and has fitted to it
my colleague in another place and bring back areply. ~ cameras for land photography. The Department of Land

Management needs up-to-date photography of its land mass,
HOUSING. PUBLIC and this aircraft supplies that need. The Australian Flight Test
’ Services contract was to provide pilotage for approximately

The Hon. L.H. DAVIS: | seek leave to make an explan- 200 hours per year, and it has done so in the past.
ation before asking the Minister representing the Minister of ~Providing pilotage is not quite as simple as it sounds and
Housing, Urban Development and Local Governmenfequires pilots who have the correct endorsements for_the type
Relations a question about public housing. of aircraft that they fIy.. They must have currency, that is, they
Leave granted. must have flown the aircraft type in recent weeks or days, and
The Hon. L.H. DAVIS: One aspect of the Federal budgetAustrallan Flight Test Services would have pr_owde(_j the
A . fpaintenance for the Turbo Commander Delta Lima Kilo.

which has had a devastating consequence on South Austra i
is the Keating Government's decision to defer the social Itappears that after the GARG report the Police Department

housing subsidy program. In last year's Federal budget, tH%ir Wing has noted this Government-owned aircraft and

Government introduced a program to enable the States to ra%%nvinced the Minister that it can provide the pilotage for Delta

additional funds for shared home ownership and other rent ima Kilo. The problem with this action is that the Police Air

accommodation for low and moderate income earners. Thiyind did not have pilots endorsed to fly this aircraft and, to
subsidy of $24 million would have provided about 20 OOOobtaln them, the Government would have to endorse at least

shared home ownership opportunities in Australia in the threg)ur pilots,. ata cost of betwegn $20 OO.O and $30 000. .
financial years to 1995-96. Australian Flight Test Services has informed me that its

However, the Government has now decided to defer thi ontract price was indeed less than the use of the Police Air

program which would have allowed the South Australian /ing pilots, taking into account the cost of endorsing these
Government to provide up to 2 000 shared home ownershi ilots. Bearing in mind that the Government departments do

places by 1995-96. This broken promise hurts families mos ot have o pay many Govemment charges applicable to private

in need. The Federal budget has already punched themin t gterprlse, my questions are:

= 1. Will the Minister explain to this Council how they came
solar plexus with increased taxes on leaded petrol, new car@ this decision to use Police Air Wing pilots?

grocery items, general household and electrical goods. Sou . - . )
Australia will now lose at least $2 million and the ability to _, 2 HOW much s the Police Air Wing charging thg Department
fbf Land Management for pilotage for 1993-947~

raise additional moneys to support these home ownersh . .
opportunities because the social housing subsidy program has 3. What is the cost to the taxpayers of South Australia of

been dumped raining Police Air Wing pilots so that they are endorsed to
Information made available in late 1991 showed that th fly the Turbo Commander Delta Lima Kilo and what, if any,

] . - X re the cost savings to the South Australian taxpayers?
average waiting time for public housing with three bedrooms The Hon. C.J. SUMNER: | will have to take those questions
'Ia'th?smv:/(;(lleoﬂlztaggf {g%mévethizohﬂvg?t?oi?r:goﬁ?ﬁ IATSAr(ij)Ir?;ﬂ%n notice and seek details. But an inquiry was done into the
waiting time zzwd all otgher States had waiting times of 37°5¢ of aircraft by various Government departments to see
month% or Ieés The average waiting time for agt’hree bedroo whether any rationalisation in savings could be made. As a
dwelling in an outer suburb from the Adelaide GPO was 2 eneral principle, there is nothing wrong—in fact it is part of

months, the second longest of any of the eight capital citie he public sector reform program—uwith Government
! N 9 y ot the eignt cap departments contracting with other Government departments
in Australia. The Housing Trust waiting lists in South

Australia continue at a very high level, and the State will suffer].cor particular work, such that (and | have mentioned this before

as a result of the postponement of the important social housi in this Council) if there is a small department or agency it may

subsidy proaram in this vear's Federal budaet. My question cheaper for that agency to contract in the services for
are: yprog y get.-Mya éorporate services and the like from another larger department.

1.Wh itation did the Federal G h .. Inthis case, | assume the decision has been made to enable
- What consultation did the Federal Government have With,, pjice Air Wing to tender for the work with the Department
the State about its decision to defer the social housing subsi

) ¥r the Environment, and that has been done on the basis that
program in the 1993-94 Federal budget? _ the end result is cheaper to the taxpayer. That is by way of a
2. What will be the impact of this deferment on the public yeneral response, because I do not have in front of me the full
housing program in South Australia? details. However, | will refer the question to the appropriate
The Hon. ANNE LEVY: | will refer those questions to  Minister and bring back a reply.
my colleague in another place and bring back a reply.
BARKER INLET

POLICE AIR WING
The Hon. M.J. ELLIOTT: | seek leave to make a brief

The Hon. PETER DUNN: | seek leave to make a brief explanation before asking the Minister representing the Minister
explanation before asking the Minister representing thef Public Infrastructure a question about the Barker inlet.
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Leave granted. | left the estuary that day feeling overwhelmed but within little
The Hon. M.J. ELLIOTT: Early this week | received TIe a1 8 Foet o ended from Barker et to Port Parham
copies of papers prelser:cted to_ a Semlﬂar on Esmalr Ine manag Sloom which | would never have predicted, a bloom which, | suggest,-
ment, and in particular focusing on the Barker inlet. One 0%.one would ever have predicted. And the area affected by sea lettuce
the papers in particular painted a quite horrific picture of thes spreading. Sheets olvaare now clinging to the mangroves north
damage that is being done to the marine environment in th&@f Port Gawler Beach. o ) _
e, T paper vz besenied by 3 e, M S i, s bt o s Ry
had a very long involvement with the Barker 'T“et area, goin §?tablished. The link between mangrove dieback and these processes
back to 1973, when he graduated as a marine biologist angevident.
worked for ETSA for several years in that area. In the early-. .
1980s he worked with the E&WS Department, agair¥: inally, he says: ) ) ) )
concentrating on the area and looking at damage being done. ;.- - the health of the Port River estuary will not improve until the

by sewerage works. | understand that he is now with th(%létﬁl?gy frrgmjtc)gtshtgeélie ;/r?glilztlewagetreatmentworks, butin particular

Department of Primary Industries working on fisheries_l_h Lthink i hi ful h
matters. So, he has had a long history working in area. ere | think is something very powerful from a person who
ould know better than anyone in this State what has happened

During his speech Mr Neverauskas described the wa that ! that . tal work is h .
things were and what things have become. Talking about h ataréa. {amaware that experimental work IS happening,
or example, the tree trials at Bolivar where they are using

very first days in the area, he said: ]
y ¥ . ) effluent to grow trees. The damage there is extreme. Many
One of my study sites was located in the upper reaches of a lar

tidal creek which almost bisects Torrens Island. Travelling to ther our fisheries in the Gulf of St \ﬁncent. are in cqllapse,
was entering a fascinating world where large deep pools were hoB@rticularly the Gulf of St Vincent prawn fishery which we
to schools of spawning fish, and diving among the mangroves at highave debated in this place on many occasions.
tide revealed schools of bream feeding among the pneumatophores | 35k one question: will the Government set a date after which
of the mangrove forest. no effluent from sewerage works will be allowed to enter the
He also described the area around Gawler River, saying: Gulf St Vincent, or will this situation continue to deteriorate?

I recall my first trip to the river where, with a group from the ~ The Hon. ANNE LEVY: | will refer that question to my

university, we overstayed our time and found the tide too low for u i i
to breach the sandbar at the mouth of the creek. We towed, pushsgglleague inanother place and bring back a reply.

and pulled the boat for what seemed an eternity through endless
seagrass meadows before finding deep water. But | clearly remember HOUSING TRUST PROPERTIES
starting the push just outside the line of mangroves.

What he is describing here in the mid 1970s is a very health
marine environment.

Mr Neverauskas then goes on to describe what he saB
when he had a second stint working in the area with th : .
E&WS Department, in the early 1980s. In fact, he was calle(i‘boUt the sale of housing trust properties.
in because some damage was apparent in relation to sewage-€ave granted.

outfall from Port Adelaide—an outfall which had commenced ' he Hon. J.F. STEFANI: | have received a letter from
in 1978. Mr Neverauskas arrived in 1982. He said: a concerned resident in the Elizabeth Downs area who believes

A survey prior to the date had mapped extensive seagra that many Housing Trust properties in the Elizabeth area have

S . . .
meadows at the outfall site: 85 per cent cover of seagrass, mainlyt?%ee_n_ sold and wonders how the Housing Trust will be in a
tape weedPosidoniaand the wire weedmphibolis By 1981 there~  position to provide affordable housing to many South
was no seagrass left and an extensive survey indicated that an ar&astralians who are on the Housing Trust waiting list. In the

of 365 hectares had been denuded with total effects spreading ovgiierests of this and other concerned taxpayers, my questions
an area of 1 900 hectares. are: '

Alittle later he said: 1. Will the Minister advise how many housing properties
Towards the end of my time with the Engineering and Waterand the location of such properties have been sold by the

Supply Department | began to turn my attention to the Bolivar eﬁluenHousing Trust during the period 1991-92 and 1992-93?
outfall. It began discharging in 1967 and by 1987 was discharging 2 What the total t realised f hofth .b
around 150 megalitres per day or around 54 000 megalitees -vwhatwas the total amount realised for each or the above

annum The capacity of Mt Bold reservoir is 56 000 megalitres.  periods?

So, the discharge from Bolivar is equivalent to the total 3. How many Housing Trust properties did the trust acquire
capacity of Mt Bold. He continues: during each of the above financial periods and where were the

| inspected the mouth of the Gawler River to find bare sand wher® roperties acquired? .
I had previously struggled through the knee deep seagrass meadows. 4. What was the amount expended by the Housing Trust
The sea lettucalva australisgrew prolifically throughout the area to acquire new Housing Trust properties during each of the
ang nr?w swalrlnpfed mané:;rovfe treer?g,jclinging to their pnefumatophor%ove financial periods?
and the smell of mounds of rottingva was a source of constant . : .
complaint to residents and visitors of St Kilda. The Hon. A_NNE LEVY: | will refer_those guestions to
I revisited the estuary again in 1991, 17 years since | had first beeMy colleague in another place and bring back a reply.
there. The water of Barker inlet was a rusty brown colour. Swan Alley
Creek had wracks of large algae. The large tidal creek which had left CHILD PROTECTION
such an impression on me in 1975 left me with a feeling of despair

as there was little seagrass left and that which was left was overgrown .
with mats of algae. The water was brown and still and unbroken by The Hon. BERNICE PFITZNER: | seek leave to make

the characteristic ripples of small schools of fish. The mangrove foreg brief explanation before asking the Minister of Transport
was heavily covered withilva and the absence of seedlings was Development, representing the Minister of Health, Family and

disturbing. Community Services, a question about child protection services.
He said: Leave granted.

The Hon. J.F. STEFANI: | seek leave to make a brief
gxplanation before asking the Minister for the Arts and Cultural
eritage, representing the Minister of Housing, Urban
evelopment and Local Government Relations, a question
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The Hon. BERNICE PFITZNER: Inthe past week the The Hon. CAROLINE SCHAEFER: Honourable members
newspapers have detailed reports of horrendous incidents ofay not be aware that the South Australian health units have
child abuse. In recent weeks four children have died, possiblgecently received their annual budgets with a new proviso. They
due to child abuse. In South Australia we have two peakave been given a private bed and public bed occupation target,
bodies providing child protection services: the Child Protectiorweighted to the ongoing reduction in private health cover. This
Unit at the Women'’s and Children’s Hospital, and FACS. target has been reached by using last year's daily bed average

The Child Protection Unit at the Women'’s and Children’sper hospital. However, a penalty system has been introduced,
Hospital has an unacceptably long waiting list of approxi-where the hospital will lose $405 per day for every patient over
mately two weeks—in spite of the fact that the Minister ofthe private bed allowance and lose $405 per day for every
Health has reported that there was no waiting list. It wagatient under the public bed allowance. This is a Commonwealth
promised three years ago that the Director would have &overnmentinitiative to create a shift from public to private
reliever, but he is still on duty seven days a week, 365 daybBospitals by patients with private health cover.
ayear. Their figures for child abuse are: 1989, 474 children; | have been contacted by a country hospital board which
1990, 658 children; 1991, 920 children; 1992, 1 103 childrenis concerned that this is a further impost on country hospitals
and to July 1993, 748 children. That is a frightening increas#here there is no private hospital. This board is concerned that
in intake figures. This year, to July, for significant physicala country hospital cannot know the composition of its bed
abuse, there were 75 children, with peak numbers at two yeagecupation in the same way as a city unit. For example, a rural
of age and under four months of age. Their injuries includedhospital may be on target with its budget, only to have, for
fractures, bruising, lacerations, choking, burns and heaithstance, a bus accident in the area. Suddenly, if too many of
injuries, and death. those patients happen to be private patients, the budget is blown

Referrals of these children under 18 months for physicaput the window. They believe the ridiculous scenario could
abuse were: 1990, 34: 1991, 38: and 1992, 70. From 1991-d4% reached where the Chief Executive Officer may need to
there was a doubling of the number of referrals. These youngsk patients with private cover to register as public patients,
children are at greatest risk of death, severe injury, permanegven though the difference in income to the hospital between

physical damage, intellectual retardation and developmentgrivate and public patients is well known to assist in meeting

delay.
The national Committee on Violence has reported on four
main points:
The ABS figures in 1987 indicate a homicide rate of 4.2 per

revenue targets. My questions are:

1. Has the Minister taken into consideration the impost this

arrangement places on South Australian country health units?

2. If so, will he initiate an inquiry into alternative and more

100 000 of the 0 to 1 year population. Approximately 10 per cent opractical methods of funding for country health units?

homicide victims were children under 10 years of age. Infants up to

The Hon. BARBARA WIESE: | will refer that question

one year of age is the age group at greatest risk of homicide, and thg my colleague in another place and bring back a reply.

overwhelming majority of these child victims are killed by their
parents or other relatives.

The other peak body providing child protection services is
FACS. | understand that some of the workers providing direct

child protection services have been offered early retirement
packages. A particular senior worker, with excellent skills ang,,

NATIONAL AUSTRALIA TRUSTEES LTD

In reply toHon. L.H. DAVIS (5 August).
The Hon. C.J. SUMNER: The replies are as follows:
1. The amendment to the Trustee Act relating to the Authorised

stee investment status of National Australia Trustees Common fund

wide experience in negotiation and child development, hagill be included in an Attorney-General's Portfolio Bill which | expect
been offered such a package. The person felt that four weeksbe ready for introduction in October. As the Hon Member will be

was needed to complete the work load but was told té
terminate the duties at two weeks. My questions to th(%ﬁI

Minister are:

are, portfolio bills are used as a vehicle for making non-controversial
inor amendments to a variety of Acts, thus saving Parliamentary
e in dealing with such amendments in separate Bills.

2. Inrelation to the request by National Australia Trustees for the

1. What is the true waiting list at the Child Protection Unit inclusion of their common fund in Section 5 of the Trustee Act | advise
atthe Women’s and Children’s Hospital in terms of numberghat it was Origina”y intended that the amendment would be included

and waiting time for first appointments?

2. When will the Director of the unit be given some relief .
from his heavy duties?

3. In view of the increasing numbers of child abuse, why
are the numbers of FACS staff providing direct child
protection services being reduced?

4. Who will take the workload of the child protection
worker at FACS who is about to retire?

5. How many FACS staff involved in direct child protection
services have been put off?

The Hon. BARBARA WIESE: | will refer those questions
to my colleague in another place and bring back a reply.

HEALTH UNITS

The Hon. CAROLINE SCHAEFER: | seek leave to make
a brief explanation before asking the Minister of Transport
Development, representing the Minister of Health, Family and
Community Services, a question about health budgeting.
Leave granted.

in the Attorney-General’s Portfolio Bill of the last session. However,
this did not occur for the following reasons:

Treasury advice was sought on 3 February with a view to the
necessary amendment being included in the Portfolio Bill then
being prepared. Treasury required further information of the
company, which was sought and provided. The Treasury advice
(which was received in my office on 19 March 1993) as to the
suitability of the National Australia Trustees Common Fund to
be included in the list of authorised trustee investments, also raised
two further sub-sections in section 5 which potentially required
amendment—the need for these further amendments had been
raised with Treasury by another trustee company.

On 22 March correspondence was received from solicitors acting
for a financial institution requesting that consideration be given
to including that particular institution in the list of authorised trustee
investments. This would necessitate a further change to section
5.

These three matters, which all required possible amendments to
the same section of the Trustee Act, were considered together with
the National Australia Trustees common fund amendments.
The Attorney-General’s Portfolio Bill for the last session was
approved for drafting on 8 March and was subsequently introduced
on 30 March (only 6 sitting days before the scheduled end of the
session and 12 days before the actual end of the session). In view
of the number of potential amendments to section 5 of the Trustee
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Act which had been suggested it was decided to do them altogetheonvince the Federal Airports Corporation that these steps
either in a Trustee Act amendment or in the next Portfolio Bil— should be taken, and part of the work of the—
with the decision ultimately being taken that the Portfolio Bill is The Hon. Peter Dunn interjecting:

th t iat hicle.
€ most appropriate vehicle The PRESIDENT: Order!
The Hon. BARBARA WIESE: —Maunsell study has been
ADELAIDE AIRPORT to examine exactly what sort of development should take place
The Hon. DIANA LAIDLAW: | have questions for the at Adelaide Airport, and what opportunities there might be
Minister of Transport Development in relation to the Adelaide!® €ncourage investment of one kind or other, either from the
Airport, as follows: public sector or the private sector. Further work is bemg
1 V(/hat is the Government's view of the Prices SurVe”_under‘taken on that matter over the next few months with a view

lance Authority’s report on the Federal Airport Corporationto examining some O-f th(_a recent develo_pments that have l_)egun
h d it tential i ; h t Adel .dto emerge in the airline industry. And it should be _tal.<en into
ct argeg and Its potential Impact on charges a lald¢onsideration that there are a number of uncertainties at the
Airport o o moment as to the future of aviation in Australia. There is
2. Is the Government considering funding improvementsgncertainty about the future of Qantas Australia. There is
at the Adelaide Airport? In relation to that question, | haveyncertainty about the future plans of a number of international
heard that Cabinet has considered, or is about to consider, sugflines with respect to which airport facilities in Australia they
a funding improvement as part of that transport hub proposajight want to use, and these issues must be taken into
3. If so, why should South Australian taxpayers funds beconsideration in developing any plans at the State level, as to
used to subsidise the Federal Airports Corporation when th@hat investment propositions can or should be proposed by
Government is already using taxpayers funds to pay higkhe State Government. The question of whether or not the South
charges for use of airport facilities? Australian Government should be involved in investment at
The Hon. BARBARA WIESE: With respect to the first the Adelaide Airport is one of the issues that will be examined
guestion concerning the Prices Surveillance Authority reporelosely as part of that study.
in relation to the Federal Airports Corporation, | believe that
officers within the Office of Transport Policy and Planning
are currently examining the Prices Surveillance Authority
report. In reply toHon. K.T. GRIFFIN (17 August).
It may in fact be a task which is unnecessary, to the extent The Hon. C.J. SUMNER:In relati_on to the current.situation_ the
that we would need to make submissions if we had Concerr\%éown Solicitor has provided me with the following information:

L e Information systems in this Office do not identify our client by
about the PSAS views on the matter, because as | understap@ss or type. It has been necessary for us to do a ‘person by person’

it the Federal Minister of Transport and Communicationscheck to ensure that there are no matters which | was not aware of.
Senator Collins, has quite clearly indicated that he does ndtwould appear that there are no such matters, but | caution that this
support the general thrust of the PSA's report on the Federﬂemc’d of checking may not be particularly accurate. For example,

- . - is possible that there may be a subpoena etc directed to a Minister
Airports Corporation, and that he believes that the Federg), s or her personal name of which | am not aware; it is also possible

Airports Corporation, as it is currently operating, has beefhat there may be proceedings where the Minister is named personally
undertaking its job very appropriately and successfully.  butitis clearly in respect of that persons Office where my officers

h i i . H r) have overlooked the matter, although that is most unlikely.
The Hon. Diana Laidlaw: Do you believe that~ At th r nt ti .

The PRESIDENT: Order! 1. This Office is acting in a large number of matters for various
The Hon. BARBARA WIESE: Do | believe that the Ministersin their corporate or official capacity. For example, ‘in need

- . ... ofcare’ applications are taken by the Minister as a corporation sole,
Federal Airports Corporation has been undertaking its JOkSmd this Office acts for the Minister in those proceedings. | assume

successfully? In some respects | think that it has beefhat the question was not directed to those matters; | have assumed
undertaking its job successfully. However, | believe also thatthat the question is directed to matters where the relevant Minister
because of some aspects of its commercial charter, it is ipr former Minister is sued etc. in his or her personal name.

; ; iine 2. The only such matter currently in the OfficeNSkimmin
some respects required to ignore Federal Government pOIICI%S'Ors % Cornv)\//all & The State of SOL}J/'[h Australia & OrEhese ar%

with respect to regional development, and this is one of thgroceedings arising out of the decision to withdraw funding from the
matters which, over the coming months, | will be taking upChristies Beach Women'’s Shelter. | am instructed to act for both the
with the Federal Minister, because the Federal Airportstate of South Australia and the former Minister and for various other
Corporation’s policies with respect to investment in infra-Persons. (I note that AGS is acting for the Commonwealth, the former
- - - ommonwealth Minister and others). In my view any liability found
structure at the airport, etc. are based on criteria which tenghaingt the former Minister would be payable by the Crown pursuant
to exclude regional airports such as the Adelaide Airport. to the Crown Proceedings Act, and it is appropriate that | act for the
do not think that that is acceptable, and it is certainly contrarjinister, as well as the State, in these proceedings. _
to the Federal Government's policies on regional developmen{. 3. There is currently no matter in the Office where | am acting

: : : : or Mr Bannon.
I would like that matter examined in more detail by the Federal™ || respect of the recent past:

Government, and repre_sentations will be made_ to the Federal 1. The Crown Solicitor did act for the Minister of Labour Relations
Minister in greater detail on matters of that sort in the comingand Occupational Health and Safety in relation to an allegation of
months. defamation made by the Hon J Stefani MLC. The Minister made an

- . ..apology to the Hon Mr Stefani which | tabled on 6 May 1993. There
As to the future arrangements for the Adelaide Airport, ity a5 aiso an agreement that the Minister pay Mr Stefani's costs. The

is well known that the South Australian Government believegsovernment did not pay any costs for the Minister.
that there should be more investment at the Adelaide Airport, 2. The Crown Solicitor acted for Mr Bannon in the mattekvaidra
so that we can maximise South Australia’s economic potentia, Branda defamation proceedings in the District Court. That was a

B : tter between private individuals and did not involve the Crown.
We have stated on numerous occasions that we believe tH,ggubpoena was issued on Mr Bannon requiring him to give evidence

the terminal facilities should be upgraded, and that the runwayhout matters respecting his former role as Premier. On my instructions
should be extended. Thus far we have not been able tihe Crown Solicitor acted for Mr Bannon in respect of that subpoena;

LEGAL COSTS
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in particular to draw attention to the fact that Parliament was sitting | am also quite taken aback at any suggestion that the city
at the time that he was required to attend. A similar subpoena wasguncil might propose in any way reneging on the agreement.

served on me. In the result the private proceedings were apparent| ; ; A o
finalised and the parties did not need to call Mr Bannon. While arﬂ.(:ertalnly have heard no suggestion that itis not keeping its

subpoena may not technically be ‘proceedings issued against formgide of the agreement as to the sums which are being proposed.
Premier, Mr Bannon’ the information is included for the sake of What is occurring is that the city council has engaged a

completeness. ) _ consultant, or certainly is having prepared for it a report on
_3.Inthe matter of Lee v Bannon, defamation proceedings werghe possible future for the City of Adelaide Lending Library,
issued by Laurence Lee against Mr Bannon in respect of statemenishich would include. as | understand it. consideration of

made by Mr Bannon at a Press Conference when Premier, Cabineth th t th hould b | ti ith it
determined to indemnify Mr Bannon because the matter arose otff 1€th€r or not tnere snould be some amalgamation with Its

of his official duties. The Crown Solicitor did not act for Mr Bannon, library in North Adelaide or whether it should stay in its current
but was involved in certifying his legal costs. The matter was settledocation or go somewhere else—in other words, in relation

in July 1992. This involved payment of Mr Bannon's legal costs oftq what the city council feels should be the long-term future.
i%g é%%i?éfh's paymentwas made by the Department of Premier’ .ty o+ o1t has not been completed. It will of course go

4.1n his trial in the District Court, Mr Nicholls sought discovery 0 the city council, which has commissioned it, and the Libraries
of confidential material namely the transcripts of evidence given byBoard, and indeed I, will be very interested to see it when it
the Hon B Wiese and Mr Stitt before the Inquiry into the Minister is available, and consultation can then occur with the staff who
of Tourism. It was considered necessary to have the views of tge involved at the City of Adelaide Lending Library, who

arties affected. Consequently, the Hon B Wiese incurred legal cosls, . : A .
gf $660.00. These COS?S We?’e paid by the Government E?S it wadoviously have a great interest in the long-term future of that

considered to be a flow on from the Inquiry. ody. | think it may be misinformation about the report which
In the recent Royal Commission respecting the State Bank thEhe city council has commissioned on the possible long-term

Crown Solicitor did not act for Mr Bannon personally; rather, he acteduture of the library, that has been misunderstood by the

for the Crown. Mr Bannon was a witness for the Government. Mrgﬂnourame member’s constituent. Or it has reached him or

Bannon has been contacted by various parties in respect of some le : ; ;
proceedings relating to the State Bank (the proceedings are betwe rin a garbled form that they have interpreted as meaning

Marcus Clark and Finlaysons), and has been asked to assist them yminently affecting the funding of the library.
making and giving statements etc. Mr Bannon contacted the Crown
Solicitor respecting these requests and the Crown Solicitor offered
to provide to those parties copies of the relevant statements and
evidence given by Mr Bannon to the Royal Commission. However,
in this context the Crown Solicitor has not been acting for Mr Bannon,
he has merely been providing assistance to a former witness.

This list may not be exhaustive—a more detailed answer on past

matters would require extensive searching of past and closed files ADDRESS IN REPLY
which is not considered justified. If the Hon Member has a particular
matter in mind | will attempt to get information about it. Adjourned debate on motion for adoption.
(Continued from 18 August. Page 192.)
LIBRARIES FUNDING Motion carried.

The Hon. |. GILFILLAN: | seek leave to make an STATUTES AMENDMENT (ABOLITION OF
explanation before asking the Minister for the Arts and COMPULSORY RETIREMENT) BILL
Cultural Heritage a question about public library funding.

Leave granted. In Committee.

The Hon. I. GILFILLAN: Mr President, a constituent ~ Clauses 1to 11 passed.
approached me very concerned that she had heard from what New clause 11a—'Exemptions.’
she believed to be a reliable source that the joint funding of The Hon. C.J. SUMNER: | move:
the public library which, as | understand it, is very close to  Page 3, after line 16—Insert new clause as follows:
50-50 between the city council and the State Governmentwas  1la. Section 85f of the principal Act is amended by inserting
to be threatened because of the substantial reduction in Ster subsection (4) the following subsection:
Government funding in a period of time of six weeks, which (42) Notwithstanding any Act or Law to the contrary, a

. . . - . rovision in an award or industrial agreement made or approved under
makes it about five weeks from this particular time. Can thene Industrial Relations Act (SA) 19972 that— PP

Minister assure the Chamber and the public generally that (a) imposes, or requires or authorises an employer to
there will be no reduction from the Government funding of impose, a compulsqry_retlrlng age in respect of
the public library, either in the next five weeks or at any time employment of any kind;

: s or
in the foreseeable future ) (b) requires or authorises an employer to terminate the
The Hon. ANNE LEVY: | am not quite sure to what employment of any person on the basis of the person’s

library the honourable member is referring. As he mentions age,

the Adelaide City Council, perhaps he means the City ofs void and of no effect.

Adelaide Lending Library which is situated in Kintore Avenue, | am advised that there are approximately 10 State awards which
and is a library run jointly by the Libraries Board of South prescribe a retirement age. Section 85f(4)(a) of the Equal
Australia and the city council. The funding is, | think, 50-50. Opportunity Act 1984 provides that the division prohibiting
The relative contributions and amounts from the Stataliscrimination in employment on the ground of age does not
Government and the city council were set out in a signedender unlawful an Act or an order to comply with the
agreement between the Chair of the Libraries Board and theequirements of an award or industrial agreement made or
then Lord Mayor, Mr Steve Condous. It is an agreement whictapproved under the Industrial Relations Act of South Australia
runs for a specific time, and there is no suggestion that th&£972. This amendment is necessary to ensure that employers
Government will in any way depart from the sums which havedo not circumvent the equal opportunity law by way of the
been agreed in the signed agreement. award system.
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The Hon. K.T. GRIFFIN: | have not taken any specific awards which still contain compulsory retiring ages. In those
advice or consulted on this matter, but it seems logical thatiircumstances, there was the flexibility to deal with special
if there is to be the abolition of a compulsory retiring agecases. That was one of the bases upon which we said that we
throughout the private sector other than in respect of thoseid not think the suspension of the compulsory retiring age
areas covered by Federal legislation or awards, the compulsgpyovisions ought to be for as long as the Government wished.
retiring age should also be abolished from State industrialhere was an option to allow flexibility, and we brought it back
awards. Logically, this proposition should not be opposedto 31 December this year. That is contrary to what the Attorney-

accordingly, | do not raise any objection to it. General is arguing. | would have thought that there is nothing
New clause inserted. which distinguishes compulsory retiring age provisions from
Clause 12—The tribunal may grant exemptions.’ any other provisions of the Equal Opportunity Act.

The Hon. K.T. GRIFFIN: The Opposition opposes this A power of exemption was in the Sex Discrimination Act
clause, which seeks to prevent the Equal Opportunity Tribunaind then its successor, the Equal Opportunity Act. So it has
from granting any exemption if the effect of the exemptionbeen around for nearly 20 years. | have not heard of any
would be to permit an employer to impose a compulsonyproblems with that in relation to either sex discrimination or
retiring age in respect of employment. As | said during theother areas of discrimination. | would have thought that it was
second reading debate, it was presumed when the last Bill wassensible safeguard to allow any unforeseen disadvantages
before us during the last session that this provision would bef the legislation we passed in the last session to be accom-
available to those who may have some particular difficultiesnodated by the Equal Opportunity Tribunal on the basis of
in accommodating the abolition of a compulsory retiring agea proper, fair and open hearing.

They would then have the opportunity to apply to the tribunal  The Hon. I. GILFILLAN: | agree that we were very
for an exemption, but that exemption would have to be wornnclined to eliminate any delay—described as shillyshallying,
on its merits, as is any other exemption sought from thealthough that may be too loose a term. | agree with the Hon.
tribunal. Trevor Griffin that there seems to be some argument that certain

It seemed to the Opposition to be a strange provision thajroups may not have been comprehensively considered in the
took from the Equal Opportunity Tribunal this power to grantrun up to the introduction of this Bill. Certainly, until | am
an exemption only in respect of one particular matter whempersuaded that it ought to stay in, as an instruction to the tribunal
the power of the tribunal is very wide in respect of all othernot to grant exemptions, that option to grant ought to still be
areas of discrimination and equal opportunity covered by thaithin its power. | support the opposition to clause 12 as spoken
Equal Opportunity Act, which include sex, marital status,to by the Hon. Trevor Griffin.
sexuality, pregnancy, disability and race. There seems to be The Hon. C.J. SUMNER: This matter has been in the public
no logical reason why the tribunal should not be able tarena for some two years—in fact over two years now.
consider exemptions in respect of this particular aspect of thimstitutions, including universities, have known that this
age provisions in the principal Act. For that reason | indicatdegislation would come into effect, originally on 1 June this
that we very much oppose this clause. year. The Government attempted to extend that time for a further

The Hon. C.J. SUMNER: The Government takes the view two years, but this Council opposed that and has agreed that
that, although there are exemptions generally under this Aets a general principle the date should be 31 December this year.
whereby people who feel that for some reason or another %0, even from May of this year when this matter was discussed
cannot be complied with, there is provision in the general lavthere has been time for institutions to be alerted to the fact that
for an exemption to be applied for to the Equal Opportunitythis legislation would come into effect by the end of this year.
Tribunal. As the honourable member has pointed out, thabo, effectively, people and institutions in the community have
applies to sex, race, etc. However, the Government thoughtad 2% years to get their act together to deal with the
that, as it had taken the view that this matter should be put offitroduction of this legislation. In my view that should have
for a couple of years in any event—that is, the introductiorbeen sufficient time for them to get their procedures in order
of this section—and as members were so opposed to that, thend to put the programs in place that they might need to deal
would not have wanted there to be any capacity for exemptionsith the effects of compulsory retiring age, and accordingly
to be granted. | continue to oppose the amendment.

The Hon. K.T. Griffin: | didn’t say that. There was the The Hon. I. GILFILLAN: | acknowledge the point made
power to grant an exemption, and that was one of the baséy the Attorney-General, but it is reasonable to anticipate that
upon which we said that we should bring the date back to 3there may be circumstances which we have not foreseen. If,
December. in effect, over the period of the ensuing months or years the

The Hon. C.J. SUMNER: We tried to put it off for a tribunal does appear to be granting exemptions which conflict
couple of years; the Opposition objected to it; we have nowvith the general principle that there will be no widespread
come back to 31 December; and we think that in the light otompulsory retirement, then | believe the Parliament should
the Opposition’s attitude to the matter previously, that it didproperly review it. However, | do not have any great appre-
not want any shilly-shallying about all this, we should hension about entrusting the tribunal to use its judgement, at
introduce it in this form. The Government supports the clausdeast in the foreseeable future.

The Hon. K.T. GRIFFIN: There seemstobe anelement The Hon. K.T. GRIFFIN: | agree with that. Although,
of sulkiness on the part of the Government, because when vas the Attorney-General says, the whole concept of the abolition
debated the compulsory retirement age provisions in the lastf compulsory retiring age in employment has been around
session, as | interjected when the Attorney-General wafor 2% years, the fact of the matter is that it is only since the
responding, | specifically made the point that there was thiBill was introduced that anyone has known that the Government
power of exemption, and that there may be agencies—andad intended to repeal the exemption power of the tribunal.
referred specifically to universities—where there is thatSo, that has not been on the public agenda. It is correct that
difficult position of tenured places for some academic staftwo or three days before that the Attorney-General faxed me
plus the fact that they have to deal with Commonwealtran advance copy, and | appreciated that. But, in the wider
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community, where the whole issue of compulsory retiring age of office, eligible for reappointment for a term of

has been debated, it has always been on the basis—if not not less than three years and not more than seven

directly then certainly indirectly—that the tribunal had a power years.

to grant exemptions in special cases. | raised the point relating to the Police Complaints and
Clause negatived. Disciplinary Proceedings Act that it appeared that the authority
Clauses 13 to 21 passed. is presently appointed for a fixed term of seven years, and there
Clause 22—‘Repeal of s. 11aa.’ is presently a mandatory retiring age of 65 years. If the retiring

The Hon. K.T. GRIFFIN: This relates to the amendments a9€ is removed, then there is only the fixed term of seven years.
to the Police Act. | have outlined at length the submission that hat may be renewed for an incumbent member of the Police
the Opposition received from the Police Commissioner anOmplaints Authority. It may be that it is inappropriate to
from the South Australian Police Association, a submissiorfontinue the renewal of an appointment for a full term of seven
which in similar terms was considered by the working partyY€ars, So we gave some consideration to the ways by which
I have noted the Attorney-General's reply to the propositiondhat issue could be addressed, particularly for persons who were
which were put by the Commissioner and by the Soutrft the older age range rather tha}n younger. A younger person
Australian Police Association. But, notwithstanding that, wemay well be quite capable of serving two periods of seven years,
still wish to proceed with our opposition to this clause and Ut & person who is more senior, either in the legal profession
in conjunction with that, clause 23. We have taken the view?' in other areas of the community, may not even wish to be
that there is a special position in which police are placed ante-appointed for a full term of seven years, having served at
special requirements are placed upon police. least one term of seven years. oo

Whilst we did not agree with several of the submissions The Attorney-General pointed out in his reply that there
made by the police as the basis for opposing this clauséS Power in the Governor to remove a person as a result of
nevertheless there seemed to be considerable weight in tH¢apacity. | would suggest that that is not entirely satisfactory.
other arguments about the mental and physical levels of fitnedsmight be the final solution to difficulties experienced with
required of police officers to undertake their work. | note what@" incumbent member of the Police Complaints Authority.
the Attorney-General has said, that there is a power to remoJgWwould be desirable to be able to appoint on renewal a person
from office persons who are not capable of undertaking th&r @ shorter period than seven years. | recognise that it should
responsibilities of their office effectively, and maybe that can0t be for a period entirely at the discretion of the Governor,
be achieved over a period of time. The fact that the Police Acknd effectively the Government, that is why there is a minimum
itself sets a retiring age of 60, which is younger than for otheferm of three years with flexibility upon a renewal for some
Government employees prior to the consideration of thi@eriod between three and seven years. Therefore, | commend

legislation | think reinforces the view that there ought to beth® amendment to members. _

some special consideration for police in the context of _TheHon.C.J. SUMNER:The Government will not oppose
compulsory retiring ages. So, we take the view that the claugdis amendment. ]

ought to be opposed for the reasons which | set out when we EXisting clause struck out; new clause |.nse'rted.

first considered the Bill at the second reading stage and for _Clause 25—Amendment of Renmark Irrigation Trust Act
the reasons | have again elaborated upon. 936. . o )

The Hon. I. GILFILLAN: | indicate that | supportthe ~ The Hon. K.T. GRIFFIN: | raised this issue during the
retention of the clause in the Bill. | am not persuaded that th€0Urse of the second reading consideration of the Bill. It relates
police argument is substantial enough to give them specidp the Renmark Irrigation Trust. | made the point that the age
exemption from it. limit was a relevant provision which did not offend against

The Hon. C.J. SUMNER: That is the Government's view. the principle of removing compulsory retiring ages, because

The matter was very carefully considered by the working parr)?[“e age limit of 60 years was included in the Renmark Irrigation
that reviewed all the age provisions in State Governmen rust Act so that it was the point after which members of the

legislation following the original passage of this Bill. They ust did not become compellable to serve as trustees. It seemed

gave very careful consideration to the police submissions ari@#@t if we removed that age, everyone at whatever age would

rejected them, and the Government believes that that shouRfcome compellable. It was for that reason that we did not

be upheld. believe that the amendment was appropriate. | therefore indicate
The Hon. K.T. GRIFFIN: |am disappointed at that, but that | oppose clause 25.

I can count the numbers and therefore indicate that, ifwe are 1€ Hon. C.J. SUMNER: Agreed.

not successful on the voices in opposing the clause, | do not Clause negatived.

intend to divide because | certainly do not have the numbers. Clauses 26 "f‘“d 27 passed. ,
Clause passed. Clause 28— Amendment of Supreme Court Act 1935.

Clause 23 passed. ~ The Hon. K.T. GRIFFIN: | raised the issue of clause 28

Clause 24—‘Amendment of Police (Complaints and'" the second reading debate. The Attorney-General replied
Disciplinary Proceedings) Act 1985.’ that there were no currently serving masters of the Supreme

The Hon. K.T. GRIFEIN: | move: Court who were affected by the present section 13b.
| presume, therefore, that the repeal of the section is more a

Page 5, lines 17 to 20—Leave out this clause and insert new clau ying Up matter rather than raising any issue of principle.

as follows:

Substitution of 5.7 Clause passed.
24. Section 7 of the principal Act is repealed and the following ~ Clauses 29 and 30 passed.
section is substituted: Clause 31—'Membership of the tribunal.’
Term of office The Hon. K.T. GRIFFIN: | raised during the second

U ;hsg‘\}gﬂoyrgx'." be appointed for a term of office. o5 jing debate the necessity for and desirability of this clause.

(2) Subject to this Act, a person appointed to be thelt relates to the Workers Qompensation Appeal Tribunal.
Authority is, on the expiration of his or her term Members of that other than judicial members retire at age 65
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years but, if we remove the age, they can serve for life. That The Hon. K.T. GRIFFIN: Seventy. Well, as | understand
is inappropriate, and for that reason | am opposing the claust, it's the normal retiring age or 70 years of age, whichever

The Hon. C.J. SUMNER: | agree with this, and there was is the lesser. | would like some clarification of that, because
an amendment from me on file to similar effect. If the workersit could have the sort of impact which the working party referred
compensation and rehabilitation review officers are officerdo, and | would like to have some clarification of that issue.
with absolute tenure, similar to judicial officers, it is important ~ The Hon. C.J. SUMNER: | cannot satisfy the honourable
that a retiring age be maintained. Judges, magistrates and th@mber at the moment. | understand the point. All I can do
like are not included in this legislation, because | believe thais refer the honourable member’s comments to the Minister
retiring ages for those judicial officers should be maintainedof Labor and perhaps the WorkCover Board to see what view
Because that they do have tenure and the only way of gettirifjey have on the topic, and we will let the honourable member
rid of them—judges at least—is by an address in both Housdgow.
of Parliament or, in the case of magistrates, a complicated Clause passed.
procedure. Title.

| do not think it is appropriate to have judicial officers ~ The Hon. C.J. SUMNER: | move:
going on beyond the retirement ages which are currently set, To delete from the title the words ‘the Renmark Irrigation Trust
even though some of them may be capable of doing it. Bufct 1936; in the penultimate and last lines ‘and the Workers
the problem is that, if some of them are not, it is amost‘?ehat’)llltatl(‘)n a’nd Compensation Act 1986'; and insert ‘and’ between
impossible to get rid of them, whereas, of course, if they arg- 975" and ‘the’ on the penultimate line.
ordinary Government employees, it is much easier to dismiss Amendments carried; title as amended passed.
them for incompetence or for some other legitimate reason. Bill read a third time and passed.

For that reason, my opinion would be that, if these officers
are akin to judicial officers—and they are to some extent—
there should be a statutory retiring age for them, and that
position will be reviewed if we delete this clause from the Bill.

The Hon. K.T. GRIFFIN: | appreciate that. But | want
to raise just one other issue, and if the clause goes | may not
have another opportunity to do it. | did raise the issue of
section 35(5) of the Workers Rehabilitation and Compensation The Hon. 1. GILFILLAN: | will make some brief comments
Act and the effect of age discrimination legislation. Thej, rejation to this Bill because it is a measure that is geared
Attorney-General did respond to my point and drew attentiogyards management of prisons. Honourable members will
to the fact that the working party report referred specificallynow that a long and exhaustive select committee process
to section 35(5) being exempt from the provisions of the Equahoking at prisons in South Australia has been under my
Opportunity Act. He referred me actually to page 35 of théchairmanship for nearly three years—I think it may be three
report, which must be a different version from the one that Liaarsso this is just one aspect of what is a vast mosaic of
have. _ _ issues that are of concern and interest in the prison system.

On page 39 of my copy, which might have been a |am not opposing the measure, but | am questioning, quite
superseded copy, there is a reference to the criteria whighyofoundly, one aspect of it, and that is the arbitrary control
determine when weekly payments cease. A date on which thst the spending of prisoners’ money by the manager of the
worker attains the age at which a worker would be eligible t3)rison. It is one of the most widely held opinions of prison
receive age pension is a Commonwealth limit which is fixeqnmates that there is victimisation and discrimination against
by Commonwealth legislation (so that is a relevant criterionhne or several of them in a whole range of matters. | am not
or a date on which the worker attains a normal retiring age fostanding here supporting the justification of that; | am just
work is engaged in the kind of employment from which reporting the fact that it exists. One that | can anticipate
worker’s disability arose, or 70 years of age, whichever is thgyccurring is that where a prisoner is not able to have access
lesser. to funds which have come into his account to spend on the

It has been drawn to my attention by legal practitionersordinary canteen provisions in the prison, on the arbitrary
particularly that up until now the normal retiring age for determination by the manager. It could be the cause of a very
workers has been the 65 years of age or, if the specific retiringrofound sense of grievance by the prisoner.
age is different from that in an award, then that retiring age. |t may be, as has been argued, that it will be an incentive

As State law will no longer have a retiring age fixed eitherfor inmates complying with the requirement to work, but if
by award or by legislation, as in the Government Managemerit has that effect that is probably the only justification for that
and Employment Act, it then raises the question whether someontrol being given to the manager of an institution, and it is
other criteria may be used to establish normal retiring agbased on the principle that it is better for the inmateigsd
under the Workers Rehabilitation and Compensation Act. Hafactobetter for the institution for the inmates to be working.
the Government given consideration to the impact of the In some cases, | put it to the Council, the word ‘work’ could
abolition of compulsory retiring age on the interpretation ofpe a euphemism for actually just being in a place, because there
normal retiring age, under the Workers Rehabilitation ands no way that a person can be compelled to perform what would
Compensation Act where, in respect of non-Commonwealthe regarded as satisfactory work just by insisting that they be
award matters, there will no longer be a fixed retiring ageth a certain work situation under threat that if they do not go
Is it something that will have to be established from workthere they will not be able to spend money on tobacco and other
group to work group by statistical data, or will 70 years of agepurchases that they may wish to make at the canteen.
become the effective cut off point for benefits under the So, | repeat: | will not oppose this Bill, but | do believe that
WorkCover legislation? it is based on the very dubious argument that it will to any

The Hon. C.J. Sumner interjecting: substantial extent improve the general environment within a

CORRECTIONAL SERVICES (CONTROL OF
PRISONERS’ SPENDING) AMENDMENT BILL

Adjourned debate on second reading.
(Continued from 17 August. Page 167.)
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prison. It may result in more inmates attending at the industrput rather the quality of life, and in his writing in tiepublic
locations or at the work stations from time to time, and Ihe said:

assume that some managers believe that that is a desirableut they thought that the life of a man constitutionally sick and
power that they have in their hands. However, having seeintemperate was of no use to himself or others, and that the art of
alot of prisons from inside and out over the years that | havéedicine should not be for such, nor should they be given treatment
been in this place, we will need far more substantial repair ang'e" ' they were richer than Midas. _

reform of the way they are run to have enthusiastic andiowever, Plato’s student, Aristotle, in 350 B.C. discussed the
productive work performance from inmates. | do not believerelated topic of suicide, which he condemned. Socrates in 399
it will be brought about just through the arbitrary power of B.C. said:

the manager being able to prevent prisoners spending money, | should only make myself ridiculous in my own eyes if | clung
which legally, of course, is theirs and remains theirs. So, witto life and hugged it when it has no more to offer.

that reservation, | indicate that the Democrats will not oppos&he medical fraternity’s own Hippocratic oath was committed

the Bill but do not believe that it will achieve much. to the restoration of health and the alleviation of suffering. It
Bill read a second time and taken through its remainingprohibited assisted suicide and espoused the sanctity of human
stages. life. Hippocrates said:
I will give no deadly poison to anyone when asked to do so, nor
CONSENT TO MEDICAL TREATMENT AND will | suggest such a course.
PALLIATIVE CARE BILL The Middle Ages, with the rise of Christianity, saw the strong
) ) emergence of the principle of the sanctity of life. To those basic
Adjourned debate on second reading. ideas the Renaissance, from 1300 to 1600, added the aspiration
(Continued from 5 August. Page 59.) to prolong life. Modern life-prolonging technologies heightened

. the debate by allowing these two standards—the sanctity of

The Hon. BERNICE PFITZNER: Irise to speaktothe it and the quality of life—to dramatically conflict, particularly
second reading of this Bill and | will be very brief and concise.ip, yjtical care. Finally, in the twentieth century modern science
. : o %has rendered this aspiration of the prolongation of life—and
to that second reading, | supported it. After considering the 4, ,ote fromCritical Care Medicine 1992-a reality of unclear
other contributions and listening to some valid concerns fromy,q it -

my colleagues | still consider that this Bill will do much, first, Our present community attitudes have changed. A recent
to clarify the medical practitioner’s legal position; secondly,

X ! . X urvey by the Flinders University showed that there was a
to endorse patients’ autonomy in the circumstances ofjgnificant percentage of respondents who had been asked by
emergency medical treatment and in the care of the dying; an

. o o atients to hasten his or her death by permitting the patient
thirdly, to make provisions that address the difficult aeded 1 torqq fife-sustaining treatment. | have reported on that study

issues of _prolongmg lite and thl.JS supporting the concept o, getajl in the previous second reading speech. It is to be noted
the sanctity of life and hastening death in support of thepat another similar survey involving Victorian nurses in 1991
concept of the quality of life. L showed similar trends, and that similar reasons were given for
Therefore, this Bill will inevitably be a difficult and {he hastening of death, and these reasons were: persistent and
contentious Bill. Itis difficult, as it has many rather technical nrelieved pain, terminal illness, infirmities of old age, incurable
details and implications which perhaps some of us have nelngitions, not wanting to be a burden on others and fear of
experienced. Further, the Bill is contentious in that it dealsy gjow dying process. The Americans showed a similar
with emotions related to death and dying and the need to he%mmunity trend, and when asked the survey question of when
by offering or instituting medical treatment and palliative care 5 person has a disease that cannot be cured, ‘Do you think
All of us have experienced a friend or relative in suchqqciors should be allowed by law to end a patient’s life, if the
circumstance. The Bill also repeals the Natural Death Achatient and his or her family request it?’, the ascending graph
1993, which legislated for an advance directive made by thgnogwed that from 1950 the ‘Yes’ percentage was 36 per cent,
patient himself or herself, but this directive has been de|et9910reasing to 53 per cent in 1970 and 63 per cent in the 1990s.
to make way for a medical agent to act for the patient. This  op, the question of allowing withdrawal of life support or
omission of a living will is regrettable and should be jife_systaining treatment for the terminally ill, the average
reinstated. , support for this was 75 per cent: that is, three- quarters of
The Bill also repeals the Consent to Medical and Dentajmericans believe that law should sanction the withdrawal
Procedures Act 1984, but the principles of that Bill are carrieg jife support if a terminally ill patient requests it. However,

into this Consent to Medical Treatment and Palliative Cargn an article in theAustralian Doctorof July 1993, the President
Bill. It should also be noted that the prohibition againstof the Federal AMA says:

as&sted su_|C|de remains in section 13a of the Criminal Law Sociologists and criminologists have much to offer, but | would
Consolidation Act. prefer to see the debate led by the AMA and those of us who endure
A historical resume is interesting, and perhaps will helpthese experiences on a day to day basis and over a professional life
to put the concept of this new Bill into perspective. Fromtime.
ancient Greece into the twentieth century debate has beéhink that this topic is too important, too complex and too
continuing on ethical issues and principles commonlyemotional to just leave it to the medical profession. We all must
associated with medical care for the dying in Westerrtake equal part in this debate, whatever our disciplines and
civilisation. Devotion to the medical good, concern for thewhatever our occupations. My own experience has led me to
quality of life and respect for the sanctity of life are all support the concept of the quality of life, as the suffering of
expressed in the earliest medical and philosophical writingthe patient and his or her family has been a significant factor
of ancient Greece. For Plato in 400 B.C.—the father ofin the medical treatment and palliative care of patients.
Western philosophy, over 2 000 years ago—the central Briefly, | mention the amendments that | hope to make,
consideration in caring for the dying was not on the quantityand, as previously, they are to clarify the right to consent and
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to refuse, to ensure the parents’ involvement in decisions on To say that we as a family have witnessed a remarkable
medical treatment of a child, to prioritise the sequence ofecovery is an understatement considering what we faced on
medical agents and to provide and continue the facility tahe first and subsequent days. | give full credit for this
make an advance directive by the patient himself or herselfichievement to the great strength, support and faith of his family
I have noted my colleagues’ amendments with regard to morand close friends, including his girlfriend who stayed with him
detailed advance directives, additional supervision by théay and night for a couple of months and never wavered in
Supreme Court, additional checks that the Guardian Board ariéer conviction that all would be right. It is also a tribute in a
some difficulties with the restriction of food and water. | hopesmall way to Campbell’'s physical and mental fitness prior to
to debate all these amendments at the appropriate time. the accident and to his personal drive to better himself, which
In closing, Mr President, just to recapitulate on the attitudesvas evident then and still is. The intensive care unit at the
of medical practitioners, one has to remember that medicd&roadbeach Hospital was magnificent. The Memorial Hospital
doctors are healers of disease and injury, preservers of life amihd the Royal Adelaide Hospital in South Australia were for
relievers of suffering. Ethical judgments become complicatedhe most part very satisfactory in dealing with part of
however, when these duties conflict. The considerations th&ampbell's recovery. The Julia Farr Centre, of which my father
must be weighed in each case are: the principle of patiewtas Chairman for many years, particularly the South Australian
autonomy and the corresponding obligation of the doctor tédead Injury Unit, Rotary A and Rotary B, was magnificent,
respect the patient’s choice, and whether what is offered bgnd | pay a sincere tribute to the Director and his staff for their
the doctor is what | call good medical treatment. | am awargreat skill and tender care.
that this is a very subjective phrase, but | would note thatin Like other members, | am somewhat reluctant to put before
a case the High Court was guided by medical opinion. Athe Council personal matters of this sort, but considering my
further consideration is the potential consequence that permiexperience and its relevance to the Bill before us | decided that
a doctor to actin a way that will possibly result in a patient’sl should use it to substantiate my position on the Bill.

death. I have great difficulty with the Bill. | have difficulties with
In relation to pain, the great medical practitioner, Dr Albertthe issues, some of which are as important as any we will ever
Schweitzer, once said: have to face as legislators in this place, particularly those of

We all must die. But that | can save him days of torture that is whaft Social issue nature. | have had difficulty with trying to resolve
| feel is my great and ever new privilege. Pain is a more terrible lordmy position on the issues, for whenever | would think my way
of mankind than even death itself. to a certain position | would find an obstacle or an inconsistency
On the subject of dying with dignity and not being a prisonerin my thinking and logic, just as | find inconsistency and lack
of medical technology, the Archbishop of Canterbury said:of logic in the contributions of others. The easy course would
Itis misleading to extend the term ‘euthanasia’ to cover decision§@ve been to say nothing. As most of my colleagues in this
not to preserve life by artificial means when it would be better forplace have said before me, my obligation is to front up and
the patient to be allowed to die. not shut up.
Life at all costs cannot be the way to go. We need to have My contribution is made without any professional experience
compassion and understanding when making these difficuid the areas of law, medicine or theology. | can only draw on
decisions. So, | support the second reading of this forwardmy lifetime of experience, which has included a strong Anglican
looking and morally advanced Bill. influence, and | certainly do not come to this debate as a
humanist. When looking around me in the Parliament, | feel
The Hon. J.C. IRWIN: At about 1 o’clock on 1 April this  that the background | can bring to this debate and my experience
year | received a telephone call in my office saying that myare little different from those of the majority of my colleagues.
son had been involved in a serious car accident in Queenslaridwill support the second reading of the Bill and | will watch
It took some time for it to dawn on me that the accident wasand participate with interest in the Committee stage. Certain
serious and that I should go with his mother immediately tovital amendments need to be made, and that point has been
Broadbeach Hospital in Queensland. | want to thank membersade by many before me. | note that there are some
of this Council for their indulgence and their generous supporamendments on file to this recommitted Bill, and | assume that
of us as a family. My immediate duty was to stay with my by the time it gets to the Committee stage there will be many
family until the situation improved, and that meant that | wasothers as there were to the original Bill when we debated it
away from this place and from South Australia for a monthin April-May.
| have not counted them, but | certainly missed a number of | am not yet persuaded by arguments so far advanced in
sitting days. the debate to support the legislation in whatever form it comes
I was listed to speak on the Consent to Medical Treatmerib the third reading. | have read the whole of the debate in the
and Palliative Care Bill on the day | left South Australia. | put Assembly and followed with interest the contributions in this
in my briefcase the speech that | had more or less prepareglace. | must acknowledge that my friend and colleague the
intending to work on it while | was away, which | thought Hon. Dr Bob Ritson has so far, to my way of thinking at least,
might be a week or 10 days at the most, including the Eastanade the most telling contribution. As it turned out, his
break. As it turned out, | did not do any work on the speecttontribution on this legislation was the last he made before
physically but | gave a great deal of thought to what | hadretiring. It certainly ranks with me as one of his most significant.
intended to say pre-accident and then in the light of théne thing is certain about any contribution from the Hon. Dr
accident. The direction | had intended to take on the BillandBob Ritson and that is that we cannot afford to ignore what
the injury to Campbell were somewhat related. Despite thée says. In this debate we cannot and should not ignore his
traumatic and painful experience of the injury to my son | haccontribution, even though it is recorded as part of the debate
strengthened my resolve to oppose the Bill at the third readingin the other Bill that was before us.
| am pleased to report to my honourable friends that Campbell What he raised has also been raised in one way or another
is well on the way to resuming his studies at Bond Universitypy others. It goes to the heart of the proposed legislation; indeed,
hopefully at the beginning of 1994. it goes to the heart of its underlying philosophy, which is, first,
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that this legislation is yet another example of the greatvhich we do not want to dwell. However, | will relate just part
difficulty of putting ideals based on moral standards—althougtof my recent experience with my son, Campbell, at this stage
some people might use a different phrase—into some sort @f my contribution, because it is very relevant, at least to me.
legislative form in order to legislate between what is right andCampbell was in a coma for 21 days. After 18 days | eventually
what is wrong. My dilemma is between what is wrong with trapped the Director of the Intensive Care Unit at Broadbeach
the practice now. Without any proof whatsoever | believe thatind asked for some answers to some questions. | have spoken
one of my parents passed away following a medical decisiorio people about this, including doctors, and | have made the
That parent had signed a Natural Death Act certificatepoint that it is very hard to stop them because they are very
although to my knowledge it was not used. busy people and in an intensive care unit | do not think they

My dilemma is between what | and my family acceptedRare all that keen to be confronted by parents or relatives asking
as a very sad but logical end and the advice that we on thibe very hard question about how a person is going. | do not
select committee received that doctors and others fedhink they particularly want to give an answer which they know
prosecution if they withdraw treatment. Secondly, thehas very little chance of being accurate.
unfettered power of the proposed medical attorney, which is  When | did trap this person | was told that there were three
the real centrepiece of the legislation and links the medicabroad results of a serious brain injury. | was told: “Your son
attorney, is the part the Guardianship Board may or may natould achieve independent living; he could achieve a dependent
play. Itis undoubtedly true that every member of Parliamentevel stage; or he may never get past a vegetative level.’ | was
who has contributed to the debate on this Bill, either bytold by the doctor that, in his opinion, my son would be at the
speaking or by voting, has a genuine concern about the dignitatter end of scale—and there were reasons for that advice that
of death and of dying. I will not go through now. That is a shattering thing to hear,

| believe there is another underlying matter that has hadven given that no doctor on earth can give an accurate
no attention in the Parliament nor has it been the subject gfrediction when a brain-injured patient is still in a coma. Quite
public debate. | am convinced that the cost of health irsimply, the testing cannot be done until the patient wakes up.
Australia today is such that it is increasingly becoming a factor The impact of the revelation to me took some time to sink
overtly and/or covertly in the thinking and planning aroundin. But with my son on a life support system there was a very
how long certain people should be allowed to live. Asreal possibility that he may be in the exact position that is
Australians move further and further away from the notionembodied in this Bill, in particular relating to Objects 3(c) and
of self-insurance for health and the collective costs of medicadection 10(1) and (2), which relate to emergency medical
treatment soar—and as we noticed in the Federal Budget juseatment. | will not go on in this vein because | think | have
handed down that the Medicare levy has risen again and thgiven sufficient explanation to amplify a relevant point that
does not anywhere near cover the cost of health in thiswanted to make. It is perhaps sufficient for me to say that
country—there will be moves from some people to eliminatd would not want anyone on earth to go through my family’s
those in our society who can no longer contribute in one formiecent experiences in order to get close to a real life and death
or another to our society. Eventually what starts as a tricklelrama which amplifies a point to someone.
becomes a rushing tide based on and justified by economic Perhaps a family member, an agent or a doctor in terms
considerations alone. set out in the Bill always will have to make heart rending

Itis also curious that as governments move more and momecisions. | do not believe | could ever make a decision to end
to run our lives at our expense and as they move more arttie life of a member of my family. Again, that is a matter |
more towards the concept of user pays when it suits them, thdvave talked about quite openly to many people in the
refuse to let those of us who can afford it to fully insure parliamentary community and outside it. | well recognise that
ourselves for all manner of things medical, including our oldeveryone has very strong views on this matter and they are
age and the medical treatment that goes with it. That includegery emotional ones. | reached that point when first considering
insuring ourselves against the consequences of indulging this Bill, which I had put in my briefcase when travelling to
some legal habits that may or may not cause a medical expen@eieensland, and was writing my contribution to the second
somewhere later in our life. | do not ever expect that what reading debate. | am still at that point, having gone through
choose to do should ever be a burden on others. Similarly,the trauma of recent months.
object to paying for the excesses and indulgences of others. | am satisfied that the proponents of this Bill do not have

I will never accept the concept of the perfect race and euthanasia in mind, but | firmly believe that others do.
have a very strong belief that imperfection is in fact a goodOrganisations such as the South Australian Voluntary
thing. For instance, it was a privilege for me to sit with eachEuthanasia Society gave evidence to the select committee that
of my parents as they passed away. It is a privilege for me tthis Bill does not go far enough. One has to ask how long it
have a niece who would have been a cot death statistic if will be before this Parliament has before it a legislative agenda
were not for the actions of her father, who revived her. Thathat is similar to that already being practised in the other parts
now adult person is undoubtedly a cost to our society andf the world. | want to refer to movements in other parts of
makes no material contribution to it. Yet she and many likeworld because the signposts are already there for the progression
her are living reminders that those more fortunate have mucivhich | fear and to which | referred earlier.
for which to be thankful. I am sure members of other families The proposed law on euthanasia in The Netherlands has
have similar experiences to tell. My niece is not dependeralready passed the Dutch House of Commons. If it passes the
on a life support system and this legislation is not about thabenate the law will make it possible for a doctor to kill a patient
sort of person; | understand that. But my real fear is that then his or her request, but also without request. According to
legislation we are debating now is just the forerunner to dhe May issue of the Dutch newspajtelegraafmembers
much more sinister agenda. of the Dutch Parliament’s Upper House have voiced their

We all bring to this place life’s experiences, certainly in concerns that the new regulation on voluntary euthanasia for
debates on a Bill such as the one before us. Most of ththe terminally ill and chronically ill passed by the Lower House
experiences that relate to this Bill are painful and ones own 9 February this year will lead to ever widening interpretations
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of the law to include the depressed and the mentally ill, as webltarvation and dehydration by removing food and fluids to direct

as those who cannot express their wishes, such as newborkaling.

children and the mentally retarded and so on. In 1976 in America, the Quinlan case inaugurated the
It is now unlikely that the Upper House will pass the doctrine of substituted judgment regarding medical treatment

regulation. Passage by both Houses of the Netherland¥ld non-voluntary euthanasia, and in 1992 the Virginian
Parliament is required, as it is here, for a measure to beconté€gislature empowered doctors to deny life saving treatment,
law in The Netherlands. We will have to wait now to see whaifood and fluids against their patients’ wishes whenever they
will happen in that jurisdiction. Were they to pass, the newthink the treatment medically or ethically inappropriate. This,
regulations would be an official acknowledgment of theof course, is involuntary euthanasia. In Washington in 1991
current euthanasia practice in Holland, where doctors whand in California in 1992, moves for voluntary direct killing
directly kill patients or provide patients with the means to kill were narrowly defeated. It may not be the end of it. My gut
themselves are not prosecuted as long as they follow certaffieling is that the progression in America today, already evident,
established guidelines. It would amend only the Coroner's lawVill inevitably be implemented.

Penal codes which make euthanasia and assisted suicide illegalAS | previously indicated, the Netherlands have already
in Holland would remain in force. moved past that non-voluntary direct killing. How long will

d it be for the Netherlands to move to involuntary direct killing?

The legislative proposals in the Bill before us are better than

| have outlined in other parts of the world, if ‘better’ is the
ppropriate word. | note that the Hon. Dr Ritson and others

Karl Gunning, MD, Dutch Doctors’ Federation Boar
member, told Kathi Hamlon of IAETF, Public Information
Director, that the 21 April 1993 landmark Dutch court decision
affirming euthanasia for psychiatric reasons had a ver : : .
sobering effect on the DutF():hyIawmakers. This court rulin ad alluded to the real problems with SUbSt'tUted ]udg'ment.
found that psychiatrist Dr Boudewijn Chabot was medicallyI ali%_nﬁte t[‘at thedie?lgs of (%hlurches a|r|1d, in part_lculafr,
justified and followed established euthanasia guidelines i@rc B'IIIS Oop Leonar ha ner, V\(’j e genbera yguppoTtlve 0
helping his physically healthy depressed patient to commi e Bill, are anxious that amendments be made to clauses 3

suicide after the deaths of her two children and the break-uﬁr“ljlh ' . . o b
of her marriage. According to Dr Gunning, the decision caused ave spent some time trying to justify my argument about

many Lower House members to say, ‘This is not what wedrogression, just as no doubt some members would have raised

; i lafinn hen the Natural Death Act was debated before my time in
intended by the new legislation.” He added that the mood of! . X .
the Dutch people on the issue seems to be changing. this place. The debate at that time, in 1983, which was 10 years

. .ago, was prior to the actions in other parts of the world to which
In 1991 the Dutch Government said that euthanasigp e gjluded. The Bill before us now may seem to some as
accounted for one in 50 Dutch deaths. The term ‘euthanasi

. ; >@n improvement on the maybe soon to be superseded Natural
there only applies when a doctor gives a lethal drug to a patiee 4tk Act, and by others it will be seen to be a progression.

MR this context, and as another example of progression, an

year or a total annual mortality of 130 000 people. If theg, o : ; ; ; elati
. : . ple of a practice going beyond the intentions of legislation,
patient himself or herself takes the drug prescribed by a doctqg, | may use tﬁe exan?ple:qis t>r/1e practice of abortiong, which

which represents 400 cases, it is not called euthanasia by ; consjderable number of people in this State is the taking

assisted suicide. If the doctor gives the legal dose without thgs  jife. \Where the life is aborted. there is no choice and
patient’s request, which represents 1 000 cases, it is not Ca”%%rtainli/ no dignity. '

euthanasia either but *killing without request. _ I have noted littered throughout the whole of the debate
Then there are about 8 000 cases where an overdosegf argument justifying the ending of life with dignity. Whilst
given with the explicit or implied intention to kill the patient, |, too, in a perfect world would want every death to be with
and another 3 000 cases where the treatment is stopped Widlynity, it is not a perfect world, and | would hazard a guess
the intention to kill. These two categories are not calledhat most deaths are not strictly with dignity. | am not even
euthanasia but normal medical practice. Adding all thesgure that all deaths were ever meant to be with dignity or
categories together, we can conclude that the doctor had tiggnified, whatever that might be in this terminal position.
intention to kill the patient in about 20 000 cases, thatis, one | said right at the outset of my contribution that it is very
in six Dutch deaths. difficult to go down any path in this debate without finding
Members would be aware of the exploits of Dr Jackan inconsistency or, in fact, as no doubt others will pick up
Kavorkian freed by court after court in America who continuesand put to me, my own inconsistencies. For instance, there
to kill patients with disabilities who are not terminally ill. In are those totally opposed to capital punishment, usually on
America, the advocates of euthanasia began in the 1970’s lige grounds of not supporting the taking of a life and/or because
building on an almost universally accepted premise that, iof the fear of taking the wrong life. There will be those in this
the absence of truly exceptional circumstances, a competedébate who oppose capital punishment but will support this
adult may accept or reject any medical treatment. Rooted itegislation knowing that this Bill facilitates the ending of a
the doctrine of informed consent, and long accepted by thkfe under certain circumstances—maybe even the wrong life.
common law, this principle became the starting point for é&Examples were given in the other place by some members who
steady progression in two directions along two axis. One axigave examples of the experiences of other people being close
represents the degree of voluntariness: ‘voluntary’ meanintp death or recovering from a so-called medically impossible
the patient, while competent, has requested it; ‘non-voluntanyposition. Indeed, almost every day, there are public examples
meaning the patient’s wishes are unknown and a court or @f miracle recoveries.
surrogate imposes a decision. There is some familiarity in | will conclude by saying that | will support the second
those terminologies. ‘Involuntary’ means death is chosen foreading of the Bill. It should be thrown out, in my opinion,
the patient against his or her explicit wishes. The other axiat the second reading, but sufficient members have indicated
is the method by which death comes moving progressivelg desire not to follow that course, with some indicating their
from deprival of lifesaving medical treatment through desire to amend the Bill in the Committee stage and then
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consider their position prior to the third reading vote. As llonger. As | have said, | have already spoken on this matter
indicated earlier, | will most certainly not be supporting theon a previous occasion. | support the second reading. | do not
third reading, no matter what amendments are made. have any problems with the purpose and intent of the Act, but
| have those two concerns which | have covered again very
The Hon. M.J. ELLIOTT: | rise to support the second briefly during this speech. | support the Bill.
reading of the Bill. | will not speak at length, because | spoke
to it on 9 March this year when the legislation was lastinthe The Hon. R.R. ROBERTSsecured the adjournment of
Council. I will focus on the two issues which | raised at thatthe debate.
time which | felt needed to be addressed, and there are some
signs in the amendments that are before us that they are beifgTATUTES REPEAL AND AMENDMENT (PLACES
addressed, but | am not quite sure that they are being addressed ~ OF PUBLIC ENTERTAINMENT) BILL
adequately. Over the next couple of days, | will be scrutinising . .
those amendments rather closely. Adjou_rned debate on second reading.
The first concern that | raised was that there was no (Continued from 18 August. Page 207.)
rovision for dealing with someone who seemed to abuse their -
Bower of medical gattorney, or someone who is no longer The Hon. AN'_\IE LEVY (Mlnlster for the Arts and .
competent to carry it out, and the latter is probably an eveﬁ:ultural Heritage): Mr Acting President, | draw your attention
more real danger than the former. There may have been,t(? tReqﬁgtSrr?fhtg\ir%OEQgg' formed:
noted last time, an avenue to go to the Supreme Court in those The Hon. ANNE LEVY: In winding up the debate on this

situations, but that is a very lengthy, expensive and.. . ) .
' y gty exp dBlII, I would like to respond to a number of the points raised

cumbersome process. ML L
| had an ampendmenton file last time which saw a role fOIby the Hon. Mr Griffin in his contribution to the debate last
Qight. As | understand it, his queries can basically be put into

the Guardianship Board to oversee the conduct of medical i t toDi ithouah th boat 05 of
agents, not only when their decisions relate to a person und8 t?\olseeren opics, although there are subcategories o some

the board but also where there are allegations of abuse gt th . , .
neglect, or when agents themselves are no longer for whatever First, with regard to the honourab]g member§ queries as
reason fit for the task. The Victorian Medical Treatment Act'° Wh_eth‘?r a person cou’Id be prohibited by this Bill f“”.“
allows its Guardianship Administration Board to suspend o moking In the members sta_nd at FOO“.’?” Pa‘rk, t,he advice
revoke powers of attorney. The rights of intervention | believ rom Parliamentary Counsel is quite definitely “No'. For the

do not need to be particularly broad, but the question as {gurposes of controlling smoking, the Bill defines a place of

whether a person is no longer competent, for instance, to aBPb“C entertainment as:

as an agent, is a matter that should be capable of challenge,  : - @ huilding, tent or other structure in which entertainment is
and | think the Guardianship Board is the appropriate boarfl"V'%¢ _ _ o
to do that, rather than the court. At Football Park, the entertainment is clearly not provided in

The second issue was one that | did not have on file, bud building or structure. The oval may be surrounded by various
one on which | was considering amendments, and that is iRuildings and structures but it is obviously not in any of them.
relation to having a living will. As the original Bill stood, a The Bill prohibits smoking in an auditorium, which is defined
person could appoint an agent, and that agent had quite a wi¥ the Macquarie dictionary as:
degree of discretion, as wide as the Bill itself allowed. |  The space for the audience in a concert hall, theatre, school or other
personally would not like to leave some of those decisions t§uilding.
another individual, because they are in some cases quilhe Collins dictionary defines it as:
difficult decisions to make. Although you may appoint  The area of a concert hall, theatre, etc. in which the audience sits.
somebody in vyhom you have con_fldence, you are also puttin, arliamentary Counsel said:
a dreadful weight upon them. It is my belief that the use o ) . N

It is clear that a grandstand at an oval is not an auditorium. A

aliving will is a much better way to go than to rely upon an sporting arena does not fall within the same genre as a concert hall

agent. ) ) o or theatre, and the word ‘audience’ is not normally used to refer to
| believe that you can give quite specific directions by wayspectators at a football match. Therefore, Football Park is not a place

of a living will, and during the debate back in March, | tabled of public entertainment, nor does it incorporate an auditorium.
in this place an example of a living will which came from That advice comes from Parliamentary Counsel.
Canada which | felt fulfilled the sorts of prerequisites that Secondly, the honourable member raised the question of
would satisfy me. As | said, personally | do not like the ideathe need for a certificate of classification to be obtained for
of basically giving a blank cheque to an agent, not so muckhe erection of a structure pursuant to the Building Act. There
because | do not trust the agent but because | think it is & currently such a requirement under the Building Act.
dreadful burden for anybody else to have to bear. Certificates of classification are issued pursuant to the fourth
| note that the Minister has on file an amendment toschedule under the building regulations and no amendment
produce a living will, but the present form of it is extremely to the Building Act or any other Act is required for the purpose
limited. In my discussions with the Minister of Health, who with which the honourable member was concerned.
| believe chaired the committee which looked at this matter, He then raised a number of queries, | suppose with regard
he said that he expected that would be further modified, antb entering premises, and in the same paragraph he queried
| suggested that that modification should happen by regulatiomspection of scaffolding, checking of first aid facilities and
and not at discretion, which the Minister wanted the powethe issue of evacuation from a place of public entertainment.
to do. Currently, pursuant to the South Australian Metropolitan Fire
However, | am now examining whether we should not haveServices (Miscellaneous Powers) Act, which was passed in
schedule 1(a) proposed as a more comprehensive documd®91, an authorised officer may enter a public building at any
than the one that is currently before us. | will not speak anyeasonable time—not only in emergency situations but at any
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reasonable time—to determine whether there are adequateblic entertainment. The Building Act provides that building
safeguards against fire. Actually, this matter was discusseslirveyors and building inspectors have powers of entry which
in the initial review paper. are considered adequate to ensure that building work complies

With regard to the inspection of scaffolding, there iswith the requirements of the Act.
currently a bit of an overlap, as the Department of Labour can Related to this was the question of whether the powers of
inspect any workplace scaffolding whenever it wishes andentry of building surveyors and building inspectors were too
of course, the erection of scaffolding would need the approvdimited to look at questions of control of overcrowding. When
of the local council under the Building Code. So, to erectit comes to questions of overcrowding, as was discussed in
scaffolding local council approval is required and, whenthe review paper, the Metropolitan Fire Service officers can
erected, it can be inspected by the Department of Labour. inspect public buildings at any reasonable time to determine

Currently, the inspectors under the Places of Publisvhether there are adequate safeguards against fire.
Entertainment Act do not inspect scaffolding themselves; they The purpose of these inspections is to ensure that over-
ask the Department of Labour inspectors to do it on theicrowding does not occur, and the means of egress are not
behalf, so that repeal of this Act will in no way affect that obstructed. As indicated, Metropolitan Fire Service officers
situation. can enter at any time to check that there is not overcrowding,

The honourable member also mentioned the question afhich could result in danger from fire. If they feel that the safety
the checking of first aid facilities, but no change is currentlyof persons in a public building cannot be reasonably assured
proposed in this regard. There is no checking of first aidby any other means, there are powers to issue closure orders,
facilities in relation to places of public entertainment. It is truewhich must immediately take effect. So, if there is suggestion
that first aid facilities must be provided in all workplaces underof overcrowding, and it is felt that this could be a fire danger,
the Occupational Health, Safety and Welfare Act, and placeappropriate officers have the authority under other Acts to both
of public entertainment are, of course, workplaces forenter and make investigations, and to close the entertainment
employees. However, there never has been any requirementtcurring and empty the building should they feel it necessary.
that there be first aid facilities available for members of the The honourable member also raised the question regarding
public in a place of public entertainment. This never hagemporary structures. This certainly was a loophole in the past,
applied and, obviously, will not apply when this Bill becomesunder the Building Act and similar pieces of legislation.
law. However, the Development Act, which was passed a few months

With regard to questions of evacuation from a building,ago in a marathon session in this place, does include temporary
the Occupational Health, Safety and Welfare Act provides fostructures in the definition of building work. So, under the
the establishment of fire and emergency evacuation procedurBgvelopment Act the tents and other temporary structures—
and, in addition, the Building Code has extensive exitcircus tents and so on—which the honourable member raised,
requirements—in fact, a large portion of the Building Codewill be classed as building work, and as such the requirements
is concerned with this question of exit facilities for public of the Building Code of Australia for class 9b buildings, that
buildings—and it was definitely felt that these two provisions,is places of assembly, will then be applied, although councils
the Building Code and the Occupational Health, Safety anavill have powers to grant modifications as felt appropriate.
Welfare Act, adequately provided for the issue of evacuatiorBut there is no question of lack of control.

I should perhaps indicate that the result of passing this Bill The honourable member also raised the question of panic
will be that the powers of the State Emergency Services areolts and fire proofing of curtains and, while these are not dealt
being neither increased nor decreased by this measure. Thevith specifically in the Building Code, the Building Code does
may be some members of Emergency Services who woulaquire that exit doors must be able to be opened without the
prefer that their powers were increased, but the passing of thisse of a key, and this, of course has the same practical effect
legislation and repeal of this ancient Act will not affect their as panic bolts. The Building Code also requires any curtains
powers in one way or another. in the path of egress to be treated with a fire retardant substance,

The honourable member then raised questions as to whettew that these old provisions under the Place of Public
amusement devices are covered under the Occupationahtertainment Act are adequately covered by means of the
Health, Safety and Welfare Act. Amendments to that Act werddevelopment Bill and the Building Code of Australia.
passed only a few months ago, in the early part of this year, | think the last question the honourable member asked related
and the amendments do allow the adoption of nationatb fixed seating. Part 8(1) of the Building Code addresses seating
standards relating to plant and the certification of users anareas. Although this part does not require fixed seating, it does
operators of industrial equipment. The standard includestipulate required distances between rows of fixed seats, and
amusement devices, and this was done specifically at the has been agreed nationally that this is an appropriate
request of the Public and Consumer Affairs Department. Amequirement for halls, theatres and stadiums, etc., and this will
amusement structure is defined by the standard and includatow the construction of multipurpose facilities with removable
all the amusement devices which are presently licensed undseating, as is happening more and more with halls and places
the Places of Public Entertainment Act, for example, wateof entertainment in the modern era. The banks of retractable
slides. So, when that legislation is proclaimed there will beseats and adjustable seating configurations give greater
no loopholes for amusement devices. flexibility, and that is very much the way that modern places

The Act that we passed a few months ago has not yet beaf public entertainment are designed. It is certainly felt that
proclaimed, but is expected to be so proclaimed early nexhe Building Code addresses this question, while permitting
year, and the proclamation of this legislation will be delayedhe flexibility that is desired in modern construction.
until the other legislation is ready to be proclaimed. So, no That covers the questions the honourable member asked
gap in coverage will occur. in his contribution. He did refer to the question of the abolition

The Hon. Mr Griffin also raised the question of what of the licences for cinematographers, and it is certainly true
impact there will be on the sorts of powers that are believethat these were brought in at the time when nitrate film was
necessary to ensure proper and safe facilities in places tffie usual medium, and there were great fire dangers inherent
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in the use of nitrate film. It was felt very desirable at thatwaste, contamination and environmental harm generally. With a
time—and | stress that this was in 1913—that people whgommunity now united in wanting to see economic and environmental

; ; ; ; ;-progress, we can, by cost-effective environmental protection, promote
were dealing with such highly potentially dangerous rﬂate”agconomically and ecologically sustainable development. This ensures

should be trained and licensed. That is certainly not true todayhat the environment protection system also supports the South
There is no doubt that modern cinemagraphic material igwstralian economic development strategy.

complicated, and that someone who is not competent could To borrow a description coined by the former head of the

cause a great deal of damage to the machinery or instrumentaepartment, Dr lan McPhail, this means ‘wealth creation and

- . - - environmental protection will be in line, not head-to-head'.
tion, and | feel that it would be most unwise for a cinema The Environment Protection Bill is not an extra layer of

operator to employ people who were not trained, and couldironmental law superimposed on existing legislation. The Bill
damage his or her highly expensive equipment. However, thereplaces more than six existing Acts and licensing and approval systems.
is certainly no danger in terms of public safety which needdt provides instead a single, integrated and streamlined system of

to be addressed and it is felt that, rather than legislate pu,eéwironmental protection. The Bill covers, in an holistic way, previously
’ ' T, separate controls relating to clean air and ozone protection, the marine

good sense on the part of cinema owners will ensure that they\\iironment, inland and underground water resource protection, noise
only employ people who are capable of using their extremelyontrol, solid, liquid and hazardous waste management and beverage
technical and sophisticated equipment, as is found today. container recycling.

| think that covers the main points that the Hon. Mr Griffin This integrated legislative approach to environmental protection,

; i i ; - ; :daking into account affects on land, air and water simultaneously, is
raised in his second reading contribution. | thank him for hl#he best path to effective environmental outcomes. But this fresh

support for the Bill, and hope the Council will adopt the approach also means we can simplify the law, reduce the preoccupation

second reading. with permit chasing by business, and abolish a series of separate
Bill read a second time. statutory authorities numbering six in all.

Those benefits are consistent with the Government’s agenda of

ENVIRONMENT PROTECTION BILL public sector reform and will assist rather than impede the business

sector. The Government Adviser on Deregulation concluded in his

. ... review of small business licensing that this Bill's streamlining of the
Received from the House of Assembly and read a first ime.rrent multiple licensing requirements will be beneficial to South

Australian business.

The Hon. BARBARA WIESE (Minister of Transport The process culminating in this Bill has involved extensive
Development):l move: consultation with environment, industry and community organisations
That this Bill be now read a second time. peginring with a Green Paper published in 1991. This was followed
: L a White Paper and draft Bill released in August last year, along
! seek leave ',[0 have the Se‘?onq reading explanation msert%h the package of measures to finance the programs of the EPA.
in Hansardwithout my reading it. The draft Bill attracted eighty four submissions which demonstrated
Leave granted. broad support for the EPA and the proposed legislation, with some

The Environment Protection Bill is landmark legislation. It reservations from sectors of industry.

provides a framework amongst the most advanced in Australia to_SINce that time, a wide round of consultation with companies,
safeguard the essential life-supporting qualities of the Soutfndustry sectors and industry associations has ensured that previous
Australian environment. reservations about the Bill, and the mode of operation to be adopted

The Bill sets out to promote and stimulate sustainable developmef rt[he EhPA’ hﬁvﬁ b_e"etr: clafrifi?d anﬂﬁddressed. That diglohgueband
and environmentally sound practices on the part of the vital wealthP&rtnership, which will be a ieature or the new arrangements, has been

generating sectors of the State, public authorities and the communi ccc:Jgnised, for e)éalmé)le,tby meLC}edneraITl\ﬁI]anager of ﬂ;]e SHA Chambgf
as a whole. The Bill will foster a partnership between governmenf)! ~OmMmerce and industry, Mr Lindsay I'nompson, who has praise
and all sectors of the community necessary to achieve effectivi'€ consultative process undertaken and the commitment of staff of
environmental protection and improvement. At the same time it set&'€ Oﬁ'f.e of tf(\je EPA(;nbac:ﬁregsmg Iegltlm?te views and positive
out the essential backdrop of rules, policies and remedies to appRH9YEStIONS advanced Dy the DUSINESS Sector.

when environmental performance does not match agreed communify The result of those consultations is an Environment Protection
expectations. illwhich is directed at effective environmental solutions and goals,

Environmental rules, offences, penalties and remedies ar@d Yetprovides toindustry the requisite degree of certainty and time
necessary but not in themselves effective in achieving the envirorf® adjust current practices, plant and technologies to meet desired
mental goals sought. Collaborative planning and action to meet thgnvironmental outcomes. o
challenges and address the shortcomings will be essential elements As a result of this landmark initiative, we can look forward to
in reaching those goals. progressively achieving the environmental improvements sought by

The focus of the new South Australian Environment Protectiordovernment, environment groups and the wider community.
Authority (EPA), established by the Bill, will be to work positively ~ The Environment Protection Bill has been developed as part of
and constructively with industry and the community to achieve cost2 legislative reform package with the recently enacted Development
effective pollution prevention, waste reduction and management.Act 1993, and the Environment, Resources and Development (ERD)

In South Australia, just as nationally and globally, we recogniseCourt Act 1993. The respective systems of initial development
the importance of economic development and employment proceediryithorisation and ongoing environmental oversight are linked, resulting
hand-in-hand with measures to protect the quality of life of thein streamlining of approval and licensing requirements and greater
community and future generations. That quality of life is dependengertainty for environmentally sound developments. The Environment
on effective measures to: Protection Bill, together with the Development and ERD Court Acts,

- protect air quality from motor vehicle, factory and other emissionscompletes a major Government initiative in legislative reform
protect water quality from discharges affecting rivers, catchments;onsolidating fourteen Acts of Parliament into these three principal

marine and ground waters; cts and two associated Acts dealing with coastal and heritage matters.
guard against land contamination from landfills, industrial and  Development proposals with the potential to pollute the environment
other activities; or generate significant waste will be referred to the EPA by the relevant
protect the community from excessive noise; and development approval body under the Development Act. The EPA

to conserve natural resources by minimising industrial andvill have an input into that initial development authorisation and may
domestic waste and encouraging recycling and the wise use d#hpose conditions or, in certain instances, veto proposals. This means
resources. that the EPA can take a vital preventative approach to pollution and
For the first time the Environment Protection Bill brings togetherwaste at the stage when development proposals are being planned,
these essential goals within a strategic framework provided by thdesigned and assessed for approval.
principles of ecologically sustainable development (ESD). Those Where the EPA has agreed to a development authorisation, the
principles, incorporated into the objects of the Bill, mean thatapplicant will be assured of receiving an environmental authorisation
economic and environmental considerations will be integrated iunder the Environment Protection Bill. An environmental authorisation,
addressing these so-called ‘brown’ environmental issues of pollutiorsuch as a licence, provides for ongoing environmental oversight of
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activities into the future. Conditions governing activities of - promoting the development of the environment management
environmental significance are adjusted periodically as scientific industry of the State; and

knowledge, environmental standards and expectations and techno- encouraging and assisting in implementation of best practice
logical advances to protect the environment change. The EPA will  environmental management, emergency planning, environment
have animportant role in seeing that environmental improvementis  improvement programs and similar programs.

progressively achle\’/e_d._ o ) For the first time, this legislation requires that a South Australian
___The Governmentss initiative in developing the EPA proposals hasgtate of the Environment report be prepared and published at least
initself, had the welcome effect of stimulating industry and variouseyery five years. The EPA will be responsible for coordinating
public authorities to examine and improve their environmentalcontributions and information from public authorities and for assessing
performance. A range of companies and government agencies asfd reporting to the Minister, the Parliament and the people of South
undertaking environmental audits and waste minimisation auditsystralia on the state of the environment. The range of matters to be
assessing their compliance with legal requirements, introducing be?éported on is specified in the Bill. The report will provide an
practice environmental management, negotiating environmenfssessment of progress towards environmental goals and significant
improvement programs, and factoring in to their future investmenissyes and priorities that need to be addressed.

and plant upgrading plans changes needed to meet environmental 1o embership of the EPA has been designed so that it has the

goals. requisite expertise, standing and credibility for such important

For its part, the Government's Cleaner Industries Demonstratiopponsibilities. It is not to be composed of members representing
Scheme is a tangible expression of commitment, through the Officeg tional interests or particular organisations.

of the EPA, to assist industry to make environmental progress. The A broadly-based, representative body called the Environment
Office, the Economic Development Authority and the Commonwealt ! Y d A ; .
Environment Protection Aggncy are eacrsycontributing $200 000 {&Irote(_:tl_on Advisory Forum is also established to advise the EPA and
the Scheme. e Minister on issues, proposals and policies under the Bill and to

Positive environmental steps on the part of industry and publifns”re that the views of a wide range of interested organisations are

o h ) ken into account.
authorities will be recognised, encouraged and rewarded under t| 8 : .
new legislation. g g The membership of the Advisory Forum has been structured so

A range of measures in the Bill recognise and reward environ{hat itincludes representatives of the various sectors of industry affected

mental planning initiatives and good practice by industry, and providY: OF interested in, the measures and policies to be developed under

a greater degree of certainty for environmentally sound activities€. €gislation. Its membership also includes representatives of
These include: environment and conservation organisations (including local community

the entitlement for a business to propose its own environmerﬁ}n"ironmem interests), the Local Government Association and the

improvement program together with a matching term for which
its environmental authorisation should apply;

nited Trades and Labour Council. State Government agencies with
significant responsibilities in environmental protection, natural

encouragement for businesses to undertake voluntary enviro esources, economic development, public and environmental health

mental audits which would then be afforded legal protection; nd d|sa}ster prevention and pl'anmng are also represented.
certainty that an environmental authorisation will be granted for . Nominations for membership of the Forum must be sought from
activities approved under the Development Act, where the EPA€I€vant organisations. As well as the Advisory Forum, there is
has had an input and supported that approval; provision for the EPA to e§t§1bllsh _specnallst committees. _
third party appeals being dealt with at the stage when development . The framework of the Bill is provided by a series of objects which
authorisation is granted, avoiding a second round of such appeaf@€lineate the scope and purpose of the Bill. Reinforcing these objects,
the option for business to seek a single environmental authorisatidhi€ Bill creates, for the first time, a general statutory environmental
covering their activities at various locations; duty which requires us all to take reasona_ble and practlcable measures
greater certainty that the EPA will not ‘shift the goalposts’ set forto prevent or minimise harm to the environment from activity that
industry by changing conditions under which they operate unlesBollutes the environment or produces wastes. )
there is specific and substantial reason to do so; The Bill sets out the process for establishing environment protection
scope for industry to adjust and make environmental improvepOhCleSg which will include the specific requirements, standards, criteria
ments over practicable time frames in line with investment in newand guidelines for activities with the potential to cause environmental
processes, equipment and technologies; and harm from pollution or waste.
capacity for the EPA to set differential fees reflecting the polluter  Initially, the State’s environment protection policies will consist
pays principle, and to include an incentive component to rewar®f the current requirements, standards and guidelines contained in
environmental improvement. various provisions of the Acts and regulations being replaced by this
Together, these measures mean an Environment Protection BRill. This will include those covering air and water quality, noise and
at the forefront of environmental regulation in Australia, providing, waste management. The translation of those current requirements into
in a range of ways, a comparative advantage for environmentallgnvironment protection policies is provided for by the transitional
responsible businesses in South Australia. The Bill measures up wdlrovisions in Schedule 2 of the Bill. Existing environmental standards
when assessed against the recent report of the Australian Manufa@e to be maintained in the initial set of environment protection policies.
turing Council, The Environmental Challenge: Best Practice Subsequent environment protection policies will be developed
Environmental Regulation (June 1993), which emphasises the needcording to the consultative processes specified in the Bill. The policies
to produce ‘outcomes consistent with enhanced environmentatill be considered by the Forum, the Minister and Cabinet and the

performance and improved competitiveness'. Environment, Resources and Development Committee of Parliament.
The Bill establishes the South Australian Environment ProtectiorOnce declared by the Governor, environment protection policies become
Authority as a statutory authority of six members. disallowable statutory instruments under the Act.

The EPAS charter is to oversee the protection, restoration and The Bill also provides for policies to come into effect on an interim
enhancement of the quality of the environment having regard to theasis, prior to the consultative processes being undertaken, where there
principles of ecologically sustainable development and the specifiare good grounds for the policy to operate immediately. The processes
objects set out in the Bill. of consultation and consideration of submissions would then follow.

The EPA has responsibilities independent of the Minister inThe process for establishing environment protection policies and interim
relation to its reports and recommendations, its decision-makingolicies is analogous to that used in the Development Act 1993 for
functions on environmental authorisations, such as licences angevelopment plans.
exemptions, and its enforcement responsibilities under the Bill. Special provision is made in the Bill for national environment

The EPA will be supported in its work by the Office of the EPA, protection measures to become South Australian environment protection
a group within the Department of Environment and Land Managemerfiolicies. The Bill thereby provides the means by which South Australia
formed by an amalgamation of departmental staff and formeiill meet its obligations under Schedule 4 of the Inter-Governmental

employees of the Waste Management Commission. Agreement on the Environment entered into on 1 May 1992 by the
The specific functions of the EPA set out in the Bill include— Commonwealth, all State and Territory governments and the Australian
preparing draft environment protection policies; Local Government Association. This Agreement provides for national
contributing to the development and implementation of nationaknvironment protection measures directed at achieving greater
environment protection measures; consistency in environmental standards across Australia and effective

instituting or supervising environmental monitoring and evaluationenvironmental protection with allowance for more stringent State
programs; policies where appropriate.
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Under the Agreement, national measures for the protection of the
vironment may cover—

ambient air quality;

ambient marine, estuarine and freshwater quality;

noise related to protecting amenity where variations in measures

would have an adverse effect on national markets for goods and

services;

general guidelines for the assessment of site contamination;

the environmental impacts associated with hazardous wastes:

motor vehicle emissions; and

the re-use and recycling of used materials.

provides for the EPA and any person who would have standing
at common law to seek injunctions and other civil remedies through
the ERD Court (Clause 105);

allows the ERD Court to use mediation and conciliation mechanisms
for the resolution of disputes and to make restraining orders (in
the same way as the District Court) to prevent disposal of property
that may be required to satisfy a judgement of the Court (amendment
of ERD Court Act in Schedule 2, Clause 3 of the Bill);

provides criminal penalties ranging from on-the-spot fines to a
maximum $1 million for the most serious environmental harm
in line with the maximum penalties set in the Acts being replaced

(Clauses 80-85, 35);
provides for corporate and related company liability, and, in
common with numerous other SA Acts of a similar kind and
comparable interstate laws, for directors to be liable in certain
circumstances (Clauses 128-130, 125, 138) along with appropriate
defences such as having complied with licence conditions or
mandatory policies (Clause 85) or not having been negligent (Clause
25).

An extensive prior consultative process, which parallels that
required in this Bill, is required for development of all national -
environment protection measures, including consideration of regional
environmental differences and the impact of measures.

Under the Agreement, national measures will be decided upon
by a two-thirds vote of the national ministerial body and will be
disallowable by the Commonwealth Parliament.

Schedule 4 of the Agreement is to be given effect by complemen-
tary legislation in each jurisdiction and it is envisaged that the South  The Bill before the House does not deal with the matter of
Australian complementary legislation will be prescribed as thecontaminated sites caused by previous polluting activity, or with related
relevant national scheme laws for the purposes of this Bill. questions of financial liability for contaminated site remediation. These

Once this prescription is made, a national environment protectiomatters are currently the subject of a national discussion paper released
measure that comes into operation under such prescribed laws wilhder the auspices of the Australian and New Zealand Environment
automatically come into operation as an environment protection policgnd Conservation Council. The Government will be developing policies
under the South Australian Environment Protection Act. and proposals for contaminated site matters over the next eighteen

Until the Parliament of South Australia enacts the complementarynonths, after which the necessary new provisions to be incorporated
legislation being developed to give effect to Schedule 4 of the Interinto the Environment Protection Act will be presented to Parliament.
Governmental Agreement on the Environment, the provisions of this  As | said at the outset, this Environment Protection Bill is landmark
Bill dealing with the application of national measures as Statdegislation. It is forward-looking; it accommodates the anticipated
environment protection policy will have no effective operation. Thedevelopment of greater consistency in environmental protection under
complementary Commonwealth and State Bills to give effect to thenational environment protection measures to the benefit of industry
Agreement are expected to be available for consideration late thand the environment; it also takes a forward-looking approach to
year. progressive achievement of environmental goals.

The Environment Protection Bill will also facilitate future The Bill provides an effective, advanced and streamlined framework
collaboration and cooperation in various environmental endeavourf®r environmental protection (in South Australia, together with an
on the part of local government authorities in matters such aapproach which will encourage a positive, constructive and collaborative
recycling of waste and improved stormwater management. partnership between government, industry and the wider community

The obligations of the South Australian Environment Protectionn the move towards economically and ecologically sustainable

Bill apply equally to public authorities and the private sector and thedevelopment.

Cr

attention of the House.

own is bound by its provisions. This includes the requirements—
to comply with mandatory provisions of environment protection
policies; and

| commend the Bill to the Council.
PART 1—PRELIMINARY
Clause 1—Short title

to obtain and conform with the conditions of an environmentalThis clause is formal.

authorisation (works approval, licence or exemption), if
undertaking a prescribed activity of environmental significanc
listed in Schedule 1 of the Bill.

There are other significant features of the Bill to which | draw th

The Bill—

establishes a single, integrated system of environmental authoj—
sations for specified activities of environmental significance liste

in Schedule 1 of the Act in place of the six licensing systems that
currently apply (Clauses 36-57);

invites industry to initiate their own environment improvement
programs and undertake voluntary environmental audits (which
would have legal protection) while enabling the EPA to require
an audit in certain circumstances (Clauses 45, 59 and 43);
provides that an environmental authorisation must be granted for
development approved under the Development Act 1993 where
the EPA has been consulted and has concurred with that approval
(Clause 48);

transfers regulatory responsibility for pollution of water to the EPA
(Schedule 2, Clause 2); and provides for referral of applications
within water protection areas to the Minister of Water Resources
(Clauses 62-65);

re-enacts SA's beverage container deposit and ozone protection
systems (Clauses 66-79);

provides for a general environmental duty (Clause 25) and general
offences of causing environmental nuisance (Clause 83), material
environmental harm (Clause 81) and serious environmental harm
(Clause 80) and appropriate defences to a charge of a
contravention (Clauses 85 and 125);

provides for environmental protection orders (Clauses 94-96)

Clause 2—Commencement

®rhis clause provides for the commencement of the measure on a date
to be set by proclamation. Under the Acts Interpretation Act 1915
€different provisions may be brought into force on different days.

Clause 3—Interpretation

his clause defines the terms used in the measure. In particular, the
ollowing terms are defined:

‘amenity value’ of an area refers broadly to all the qualities
of an area that may be enjoyed by humans.

‘environment’ means land, air, water, living things, ecosystems,
human made structures or areas and the amenity values of an area.

‘environmental nuisance’ means any adverse effect on an
amenity value of an area caused by noise, dust, fumes, smoke or
odour that unreasonably interferes with the enjoyment of the area
by persons occupying land within, or lawfully resorting to, the
area or an unsightly or offensive condition caused by waste.

‘pollutant’ means any solid, liquid or gas (or combination
thereof) that may cause any environmental harm, and includes
waste, noise, smoke, dust, fumes, odour and heat and anything
declared by regulation to be a pollutant.

‘pollute’ means to discharge, emit, deposit or disturb pollutants
or to cause or fail to prevent the discharge, emission, depositing,
disturbance or escape of pollutants.

‘prescribed activity of environmental significance’ means an
activity referred to in Schedule 1. The activities listed in that
schedule are largely based on the sorts of industrial processes carried
on by the persons licensed under the pollution licensing
requirements of the Acts to be repealed by this measure. Schedule
1 may be amended by regulation.

clean-up orders to deal with environmental harm (c;|ause$ubclauses.(2) and (3) define the classes of person who will be taken
100-104), emergency powers and dispensations (Clause 106)0 be associates of another person.

provides applicants with a right of appeal against certain EPA

Clause 4—Responsibility for pollution

decisions to the Environment, Resources and Development CouBlause 4 provides that the occupier of a place or the personin charge

(Clause 107-109);

of a vehicle will be responsible for pollution emanating from that place
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or vehicle. This provision does not however affect the liability of any ~ Subclause (2) provides that the Authority, Forum and all persons

other person in respect of that pollution. and bodies involved in the administration of this measure must have
Clause 5—Environmental harm regard to and seek to further the objects of this measure.
Clause 5 defines the concept of ‘environmental harm’. PART 3—AUTHORITY, FORUM AND FUND
Subclause (1) states that environmental harm includes potentidPIVISION 1 —ENVIRONMENT PROTECTION AUTHORITY
harm. Clause 11—Establishment of Authority

Subclause (2) defines potential harm to include both harmhhis clause establishes the Environment Protection Authority (‘the

; ; ; uthority’) as a body corporate and an instrumentality of the Crown.

}hat will occur in the future and harm that may occur in th Subclause (4) provides that the Authority is subject to the direction
uture. N . . , .. ofthe Minister except where making a recommendation or report to
Subclause (3) defines ‘material environmental harm’ and ‘serioughe Minister or deciding on matters with respect to environmental or

environmental harm’. . development authorisations under Part 6 or in relation to the
Material environmental harm has occurred if— enforcement of this measure.
an environmental nuisance occurs that is of a high impact or on - sybclause (5) provides that any direction given by the Minister
a wide scale; or must be in writing.

environmental harm occurs resulting in actual or potential loss  Clause 12—Membership of Authority
or damage to property and the value of that damage exceedsjs clause states that the Authority is to have six members, five of

$5 000; or ) _ whom will be appointed by the Governor and one of whom will be
environmental harm occurs that involves actual or potential harma prescribed public servant (who will be the Deputy chairperson of
to the environment or to human health that is not trivial. the Authority).

Serious environmental harm has occurred if— The members appointed by the Governor will be persons with the

it involves actual or potential harm to the environment, or toenvironmental and industry expertise set out in subclause (2). One
human health, that is of a high impact or on a wide scale; or  of these members will be appointed to chair the Authority.
it results in actual or potential loss or property damage and the  Subclause (5) provides that the Governor may appoint deputies
value of that damage exceeds $50 000. for members.
Subclause (5) provides that harm may be taken to be caused by Clause 13—Functions of Authority
pollution despite the fact that it is the indirect result of pollution, or The Authority has the primary function of administering and enforcing
results from the combined effects of the pollution and other factorsthe provisions of this measure to achieve environmental protection.
Clause 6—Act binds Crown Other functions of the Authority include the promotion of the objects
This measure binds the Crown in right of the State and as far as isf this measure amongst government bodies, the private sector and
legally possible in its other capacities, but provides that the Crowithe public, the conducting of research and public education in relation
(as opposed to its agents) is not criminally liable under this measuréo environment protection, encouragement of voluntary environmental

Clause 7—Interaction with other Acts audits and the regular review of environment protection policies.
Subclause (1) states that this measure does not derogate from the Clause 14—Powers of Authority
provisions of any other Act. The Authority has all powers that are necessary or expedient for the

Subclause (2) states that the measure does not apply to circumerformance of its functions under this measure but in particular may
stances to which the Environment Protection (Sea Dumping) Acseek expert advice and make use of the services of government
1984, the Pollution of Waters by Oil and Noxious Substances Acemployees (with the approval of the relevant Minister) or council
1987 or the Radiation Protection and Control Act 1982 apply. Theemployees (with the approval of the relevant council).
first two Acts are enacted as part of cooperative legislative schemes Clause 15—Terms and conditions of office
with the Commonwealth and States and for reasons of uniformity aréhe chair of the Authority may be appointed for a term not longer
to remain discrete from this consolidation of environmental controlsthan five years. Other appointed members may be appointed for a term
The Radiation Protection and Control Act is to continue to benotlonger than two years. Appointed members may be removed for
administered as part of the Health portfolio. misconduct, neglect of duty, incapacity or failure to satisfactorily carry

Subclause (3) provides that this measure is subject to theut duties. Remuneration of members is to be determined by the
provisions of the Pulp and Paper Mills Agreement Act 1958, the Pulgsovernor.
and Paper Mill (Hundreds of Mayurra and Hindmarsh) Act 1964 and  Clause 16—Proceedings of Authority
the Roxby Downs (Indenture Ratification) Act 1982. Clause 16 provides for the procedures of meetings of the Authority

Subclause (4) provides that this measure does not apply in relatiand provides that the Authority must meet at least monthly.
to— Clause 17—Committees and subcommittees of Authority
- petroleum exploration activity under the Petroleum Act 1940 orClause 17 provides that the regulations may prescribe that specified

the Petroleum (Submerged Lands) Act 1982; or committees and subcommittees must be set up by the Authority. The

wastes produced in the course of an activity, other than @&uthority may also set up committees or subcommittees with the
prescribed activity of environmental significance (in relation toapproval of the Minister.

which an authorisation is required under this measure), authorised Clause 18—Conflict of Interests

by a lease or licence under the Mining Act 1971, the PetroleunA member of the Authority or a member of a committee or

Act 1940 or the Roxby Downs (Indenture Ratification) Act 1982 subcommittee of the Authority who has a conflict of interests in relation

when those wastes are produced and disposed of to land ameola matter must disclose that conflict and must not take any partin

contained within the area of the lease or licence; or deliberations or decisions in relation to that matter. Failure to disclose
wastes produced in the course of an activity other than a prescribesdich a conflict renders the member liable to a maximum penalty of

activity of environmental significance (in relation to which an division 6 imprisonment (1 year) or a division 6 fine ($4 000). A

authorisation is required under this measure) authorised by a leadisclosure of interest must be recorded in the minutes of the Authority.

under the Mining Act 1971 when those wastes are disposed of DIVISION 2—ENVIRONMENT PROTECTION ADVISORY

to land and contained within an adjacent miscellaneous purposes FORUM
licence area under that Act. Clause 19—Establishment of Forum
Clause 8—Civil remedies not affected This clause establishes the Environment Protection Advisory Forum

Nothing in this measure affects a person’s right to take civil action(‘the Forum’).

against another person. In particular, compliance with this measure Clause 20—Membership of Forum

does not necessarily indicate that a person has satisfied their comm®ohe Forum is to consist of 20 members, 19 of whom will be appointed

law duty of care in relation to others. by the Governor and one of whom will be the deputy chair of the
Clause 9—Territorial and extra-territorial application of Act  Authority.

This measure covers the State’s coastal waters and applies to acts or Subclause (2) specifies the interests that are to be reflected in the

omissions of a person outside the State that cause pollutants to comembership of the Forum. Members will include a balance of

within the State or that cause environmental harm within the Stateepresentatives of industry, environmental, union and governmental

and that, if committed within the State, would constitute an offencegroups.

against this measure. Subclause (4) provides that the chair and deputy chair of the Forum
PART 2—OBJECTS OF ACT will be chosen by the Governor.
Clause 10—Objects of Act Subclause (7) provides that members may nominate deputies.

This clause sets out the aims and philosophies of this measure. Clause 21—Function of Forum
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The function of the Forum is to advise the Authority and the Ministerbe repealed under this measure. Breach of a mandatory provision of

of the views of interested organisations and of the community ira policy constitutes an offence under clause 35.

relation to the protection, restoration and enhancement of the A three tiered penalty system is created in relation to breaches

environment within the scope of this measure. of mandatory provisions of environment protection policies. Penalties
Clause 22—Terms and conditions of office are set out in clause 35. Subclause (3)(a) provides that each mandatory

A member of the Forum may be appointed for not more than thregolicy must specify the level of penalty which applies to each of its

years and is entitled to the allowances and expenses determined tgguirements.

the Governor. A member may be removed for misconduct, neglect Subclause (3)(b) provides that a policy may, on its terms, specify

of duty, incapacity or failure to satisfactorily carry out his or her that a person may not be granted an authorisation exempting them

duties. from compliance with its provisions or may limit the circumstances
Clause 23—Proceedings of the Forum in which such an exemption may be granted.

The Forum is to meet at least once in every three months. Subjectto Subclause (4) provides that policies may incorporate standards

the directions of the Authority, the Forum may determine its ownprepared by a body as in force from time to time and may allow matters

procedures. to be determined at the discretion of the Authority.
The Forum must keep minutes of its proceedings which are to be Clause 28—Normal procedure for making policies
available to the public. This clause sets out the normal procedure that will be followed in
DIVISION 3—ENVIRONMENT PROTECTION FUND making environment protection policies. The procedure is analogous
Clause 24—Environment Protection Fund to that provided in the Development Act in relation to development

Clause 24 establishes the Environment Protection Fund (‘the Funadplans.
which is to be comprised of the monies referred to in subclause (3) Subclause (3) provides that the Authority must, by newspaper
including financial assurances and a prescribed percentage of thevertisement, notify the public of its intention to prepare a draft
monies paid in penalties and fees. environment protection policy.

The Fund may be applied for purposes including the making of ~ Subclause (5) provides that once the draft policy and accompanying
payments under environment performance agreements (see clausglanatory report have been prepared, these documents must be
60) and to fund investigations, research, pilot programs or educatiomferred to the Forum and to any public authority particularly affected

and training in relation to the environment and its protection. in the matter.
PART 4—GENERAL ENVIRONMENTAL DUTY At the same time the Authority must, as provided in subclause
Clause 25—General environmental duty (6), publicise the proposed making of a policy Bazetteand

This clause imposes a general environmental duty on persons to takewspaper advertisement which will advise that interested persons
all reasonable and practicable measures to prevent or minimisgay obtain copies of the draft and will invite written submissions from
environmental harm arising out of a polluting activity. Subclause (2)he public which will be available for public perusal. The newspaper
sets out criteria for determining what constitutes ‘reasonable anddvertisement will specify a date for a public hearing into the making
practicable’ measures. These criteria include environmental, financiaf the policy (although under subclause (7) the Authority may, with
and technical considerations. the approval of the Minister, dispense with the necessity of holding
Failing to comply with the general environmental duty does nota hearing if satisfied that it is not warranted in the circumstances).
constitute an offence in itself but may constitute grounds for the issue  Once the comments of the Forum, relevant public authorities and
of a environment protection order or clean-up order or clean-uphe public have been received, the Authority may modify the draft
authorisation under Part 10 or for the making of an order of the Courand will then refer the draft to the Minister who may accept, alter or
under Part 11. Conditions of authorisations may also be framed teeject the policy. The draft will then be referred to the Governor under
secure compliance with this duty. subclause (12) who may declare the policy to be authorised and on
The issue of environment protection orders or clean-up orders arghzettal the policy will come into operation on a date specified in the
conditions of authorisations are appealable to the Environmengazettal.
Resources and Development Court. Clause 29—National environment protection measures automatically
Subclause (3) provides that it will be a defence in criminaloperate as policies
proceedings or civil proceedings (proceedings for civil remedies undeClause 29 sets out the means by which South Australia will meet its
Part 11) where it is alleged that a person failed to comply with theobligations under Schedule 4 of the Inter Governmental Agreement
general environmental duty that— on the Environment entered into on 1 May 1992 by the Commonwealth
- the pollution concerned was dealt with in a mandatory provisiorand all State and Territory governments. This agreement provides
of a policy or in an environmental authorisation and did not exceedor national environment protection measures directed at achieving
the limits specified in the policy or authorisation; or greater consistency in environmental standards across Australia and
a policy or authorisation stated that compliance with the policyeffective environmental protection.
or authorisation would constitute compliance with the duty and  Schedule 4 of the Agreement is to be given effect by complimentary

the person complied with the policy or authorisation. legislation in each jurisdiction and it is envisaged that the South

PART 5—ENVIRONMENT PROTECTION POLICIES Australian complimentary legislation will be prescribed as the relevant
DIVISION 1—GENERAL national scheme laws for the purposes of this measure.

Clause 26—Interpretation Once this prescription is made, a national environment protection

This clause provides that the procedures set out in this Part in relatidghéasure that comes into operation under such prescribed laws will
to a draft environment protection policy apply equally to a draftautomatlpally come Into operation as an environment protection policy
amendment or draft revocation of an existing environment protectiodnder this Division without the authorisation of the Governor.

policy. Subclause (2) provides that an environment protection policy that
Clause 27—Nature and contents of environment protectioffOmes into operation by virtue of subclause (1) is to be treated as a
policies policy that is to be taken into account by the Authority in determining

Subclause (1) provides that environment protection policies magny matters for the purposes of this measure to which the policy has
be made for any purpose directed towards securing the objects of tHiglevance and may be given effect to by the issuing of environment
measure. protection orders under Part 10.

General provisions of environment protection policies will be more ~ Subclause (3) provides that an environment protection policy that
specific than the general duty established under clause 25. A polic@mes into operation by virtue of this clause cannot be varied or revoked
may form the basis for decisions of the Authority and may, foréxcept by a further national environment protection measure or by
example, be a factor in determining the conditions subject to whict& more stringent environment protection policy made in the normal
a licence will be granted. Policies may also be enforced by the issuingay under this Division. ) ) .
of an environment protection order under clause 94 directing a person Clause 30—Simplified procedure for making certain policies
to act in a specified manner consistent with the policy or faceA simplified procedure exists in the case of the adoption of a policy
prosecution. prepared by a body prescribed for the purposes of this clause. This

Under subclause (2)(c), a policy may provide that it may beprocedure will cater for the adoption of standards and for the adoption
enforced by the issue of an environment protection order under Paof other documents where public consultation will have already occurred
10. (such as a Standards Australia measure or an Australian Design Rule).

Policies may contain mandatory provisions which will largely take ~ Such a draft policy may be referred directly to the Governor who
the place of regulations currently in place under the various Acts tonay authorise and gazette the policy.
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Clause 31—Reference of policies to Environment, Resources arithis clause provides for a system of works approvals governing the
Development Committee of Parliament construction and alteration of structures or plant proposed to be used
This clause sets out a procedure for Parliamentary consideration &dr a prescribed activity of environmental significance (an activity
environment protection policies that is analogous to that providedeferred to in schedule 1). The aim of the system of works approvals
in the Development Act in relation to development plans. is to ensure that works are initially set up in a manner that will lead

Any policy that has been authorised by the Governor must béo better environmental performance hence avoiding the need for
referred by the Minister to the Environment, Resources andXxpensive remedial action in relation to inadequately constructed works.
Development Committee of the Parliament within 28 days. TheA person who carries out works without such a works approval is liable
Environment, Resources and Development Committee may eithé® @ maximum penalty, in the case of a body corporate, of a fine of
accept, object to or suggest amendments to a policy. $120 000 and, in the case of a natural person, of a division 1 fine

If an amendment is suggested by the Committee, the Minister ma60 000). _ ) _
either recommend to the Governor that the amendment be made in Subclause (2) provides that a works approval will not be required
which case the Governor may make the amendment, or the Ministén relation to an activity authorised by a licence. In such a case,
may report to the Committee that the Minister is unwilling to makeconstruction and alteration of works will be governed by conditions
the suggested amendment in which case the Committee may eithe@ntained in the licence. A works approval will also not be required
insist on the amendment or accept the policy as originally proposedior works for which a development authorisation is required under

If the Environment, Resources and Development Committeéhe Development Act.
objects to a policy, copies must be laid before both Houses of DIVISION 2—REQUIREMENT FOR LICENCE
Parliament and if either House resolves to disallow the policy, it Clause 37—Requirement for licence
ceases to have effect. A person must not undertake a prescribed activity of environmental

Subclause (9) provides that where a policy is disallowed by eithesignificance (an activity referred to in schedule 1) unless the person
House of Parliament, notice of this fact must forthwith be publishecholds a licence under Part 6. The maximum penalty on breach is, in

in the Gazette the case of a body corporate, a fine of $120 000 and, in the case of
Clause 32—Interim policies a natural person, a division 1 fine ($60 000).
The normal procedure for the making of policies set out in clause 28 DIVISION 3—EXEMPTIONS

is necessarily a time consuming one and it might in some cases be Clause 38—Exemptions

necessary to bring a policy into force immediately. This clause allowg\ person may obtain an environmental authorisation (an exemption)
the Governor by notice in ti8azetteo declare the interim operation  exempting the person from the application of a specified provision
of a policy as soon as the matter is referred to the Forum under clausgthis measure in respect of a specified activity. An exemption may

26(3)(a). be conditional and may be issued for a limited term.
An interim policy will operate for one year unless sooner DIVISION 4—GRANT, RENEWAL CONDITIONS
terminated by the Governor, disallowed by the Parliament or AND TRANSFER OF ENVIRONMENTAL
suspended by another policy coming into operation under this AUTHORISATIONS
Division. . . _ Clause 39—Applications for environmental authorisations
Clause 33—Certain amendments may be made without following s clause provides for the manner in which an environmental
normal procedure authorisation (a licence, works approval or exemption) is to be applied

The Minister may by notice in th@azetteamend a policy to correct  for and provides that a prescribed application fee may be charged.

an error, to make a change of form rather than substance or in order ¢jase 40—public notice and submissions in respect of applications

to make a change of a prescribed kind and such an amendment COMgs o vironmental authorisations

into operation on the day specified in the notice. The Authority must, on receipt of an application for the grant of an
Clause 34—Availability and evidence of policies . __environmental authorisation, publish notice of the application in a

The Authority is to keep copies of each environment protection po"qh?wspaper and invite interested persons to make written submissions

and of each standard or other document referred to in an environmepfa|ation to the application. Public notice is not required in respect

protection policy available for inspection and purchase by the publicyf 4 application for an exemption from the application of a provision
The Authority may, for evidentiary purposes, certify a copy of of pjvision 3 of Part 8 (in relation to ozone protection) or of an

a policy or standard as a true copy of the policy, standard or othegppjication for a licence to conduct a waste transport business (category

document. B) as described in Part A of Schedule 1.
DIVISION 2—CONTRAVENTION OF MANDATORY Clause 41—Grant of environmental authorisations
PROVISIONS The Authority must, by written notice, advise an applicant of its decision

'Clause 35—Offence to contravene mandatory provisions of policys to whether to grant or refuse an authorisation and, in the case of
This clause creates offences of breaching a mandatory provision @frefusal of a licence or works approval, must include in the notice
an environment protection policy. The offences fall into two the reasons for the refusal.
categories, the more serious of which involves proof of recklessness The Authority must give notice of the granting of an exemption
or intention. Penalties on breach depend on which penalty level ig, the Gazette

specified in the policy (see clause 27). . Clause 42—Authorisations may be held jointly
The maximum penalties are as follows: An environmental authorisation may be held jointly by two or more
Intentional or reckless breach: persons but where so held, those persons are jointly and severally liable
Category A: Body corporate—$250 000. where any civil or criminal liability attaches to the holder of the
Natural person—$120 000 or Division 5 imprisonment (2 guthorisation under this measure.
years)orboth. _ Clause 43—Time limit for determination of applications
Category B or C: Division 3 fine ($30 000). If the Authority has not determined an application for an authorisation
Other breaches: within the prescribed time, the applicant may, after having given the
Category A: Body Corporate—$120 000. Authority 14 days notice, apply to the Environment, Resources and
Natural person—Division 1 fine ($60 000). Development Court for an order setting the time in which the Authority
Category B: Division 6 fine ($4 000). must make its decision.
Category C: Division 9 fine ($500). Clause 44—Term and renewal of environmental authorisations
Expiation fees (for a breach that is not intentional or reckless):An authorisation remains in force according to its terms and, subject
Category B: Division 6 fee ($300). to the terms of the authorisation, must be renewed on due application.
Category C: Division 9 fee ($100). Subclause (6) provides that the Authority may renew an

Subclause (4) provides that where a person is charged undeuthorisation of its own motion, including after the expiry of the
subclause (1) with reckless or intentional contravention of aauthorisation, if itis necessary for the protection or restoration of the
mandatory provision of a policy, the court may, in the alternative environment that the holder continue to be bound by its conditions.
find the person guilty of a lesser offence that does not involve af this were not the case, a person might be released from the duty

mental element. to fulfil the conditions on an authorisation by lapse of time.
PART 6—ENVIRONMENTAL AUTHORISATIONS AND Clause 45—Applicants may lodge proposed environment
DEVELOPMENT AUTHORISATIONS DIVISION improvement programs
1—REQUIREMENT FOR WORKS APPROVAL An applicant for an authorisation may, with the application for the

Clause 36—Requirement for works approval authorisation, lodge with the Authority a proposed environment
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improvement program to be carried out by the applicant. A prograncorporate, the Authority may take into account the previous records

may be lodged— of directors of the body corporate.

- in association with an application for an exemption from  Clause 49—Annual fees and returns
compliance with the general environmental duty or an exemptioyhere the term of an authorisation is greater than two years and the
from a mandatory provision of an environment protection policy,authorisation is not of a prescribed class, the holder must pay an annual
in which case the application must consist of a program settingee to the Authority in relation to the authorisation and must lodge
out action to be taken within specified periods to achievean annual return. The aim of this clause is to maintain adequate records
compliance with the general environmental duty or with thejn relation to long term authorisations and to spread the burden of fee
mandatory provisions, as the case may be; or payment over the term of the authorisation.
in association with an application for the grant or renewal of a Clause 50—Transfer of environmental authorisations

licence, in which case the application may consist of a prograrﬁhis clause provides that the Authority has the same power to screen,

setting out action to be taken to achieve compliance wit on the grounds of suitability, persons who might obtain an authorisation

provisions of an environment protection policy that are to com . ; ! e e
into operation on a specified future day or may consist of %Xér:rna;eurssgshas in relation to the initial grant of an authorisation

program for the protection, restoration or enhancement of th ) ) o
environment beyond standards required by or under this measure. Clause 51—Death of person holding environmental authorisation
Clause 46—Conditions This clause provides for the temporary transfer of an authorisation
The Authority may grant an environmental authorisation subject td® @ person approved by the Authority where the holder of the
conditions contemplated in this measure or necessary or expediedgthorisation dies.
for the purposes of this measure. Imposition, revocation or variation
of a condition must be notified in writing. ___ DIVISION 5—SPECIAL CONDITIONS
Subclause (3) provides that a condition of an authorisation ma Thlsl- D(;V'S'on setsouta r|1uml:r>]er of specific conditions that may
be imposed or varied on the granting or renewal of an authorisatio 'e applied to enwronmenta aut. ersa.tlons..
atany time by consent of the holder of the authorisation or where the Clause 52—Conditions requiring financial assurance to secure
imposition of the condition is made necessary because of thgompliance with Act o o
contravention of this measure by the holder of the authorisation, théhis clause provides that an authorisation may, where the activity

risk of serious or material environmental harm, because of the makingvolves a significant degree of risk of environmental harm, where
or amendment of an environment protection policy or in any othefne holder of the authorisation has contravened this measure or in other

circumstances specified in the conditions of the authorisation. ~ Prescribed circumstances, be subject to a condition that the holder
A condition of an environmental authorisation may be revoked@dge a bond (supported by a guarantee or insurance policy) or sum

at any time. of money with the Authority to ensure that, should the holder cause
A person who contravenes a condition of an authorisation is guil nvironmental damage, there will be sufficient funds in hand to apply

of an offence and is liable to a maximum penalty, in the case of a bod{Pwards loss suffered as a result of the damage. .
corporate, of a fine of $120 000 or, in the case of a natural person, Subclause (4) provides for a bond or pecuniary sum to be paid
of a division 1 fine ($60 000). into the Environment Protection Fund. On the expiry of the

Clause 47—Public notice and submissions in respect of proposédithorisation, the bond or sum will be returned to the holder with
variations of conditions interest when it is clear that there is no residual harm to be dealt with.
The Authority must notify the holder of the authorisation of the Where the holder of an authorisation fails to satisfy the conditions
reasons for the proposed variation and must invite the holder to mai@ discharge or repayment of the bond or pecuniary sum, the
written submissions within a period specified in the notice. uthority—

The Authority must also place a newspaper advertisement setting M2y determine that the whole or part of the amount of the bond
out the reasons for the proposed variation and inviting interested ©f Pecuniary sum is forfeited to the Environment Protection Fund;
persons to make written submissions in relation to the proposed May apply from the Fund any money so forfeited in payments for
variation. or towards the costs or loss suffered by the Authority,a public

Subclause (3) provides that notice of a proposed variation is not - @uthority or other person as a result of the failure by the holder
required to be given to the holder of the environmental authorisation ©f the authorisation; . . o
if the proposed variation is made with consent of the holder orif it May, in the case of a pecuniary sum, on the expiry or termination
constitutes the revocation of a condition. of the authorisation and when satisfied that there is no reasonable

Subclause (4) provides that public notice of a proposed variation  Kelihood of any or further valid claims in respect of costs,
is not required if the proposed variation does not result in any ~€XPenses, loss or damage incurred or suffered as a result of the

relaxation of the requirements for the protection or restoration of the  failure of the holder of the authorisation, repay any amount of the
environmentimposed on the holder of the environmental authorisa- P&cuniary sum that has not been repaid or forfeited to the Fund.

tion. Clause 53—Conditions requiring tests, monitoring or audits
Subclause (5) sets out further classes of variation in relation té condition of an authorisation may require the holder to undertake
which notice is not required. self-monitoring and to make specified reports to the Authority or to
Clause 48—Criteria for grant and conditions of environmentalCarry out an environmental audit and compliance program. The
authorisation Authority may require changes to be made in management practices
This clause sets out the criteria that the Authority is to apply inand technical systems on the basis of an audit and compliance program
determining applications for authorisations. carried on by the holder of the authorisation.

In general, subclause (1) provides that the Authority must have Subclause (3) provides that requirements that the holder of an
regard to the objects of this measure, the general environmental dufithorisation carry out an environmental audit and compliance program
any relevant environment protection policies, the terms of any relevarifiay only be imposed on the holder where the holder has contravened
environmental impact statement, assessment report and developmég measure.
authorisation under the Development Act, relevant environment Clause 54—Conditions requiring preparation and publication of
improvement programs or performance agreements and submissigpien to deal with emergencies
of the public and of the holder of the authorisation. A condition of an authorisation may require the holder to assess the

Subclause (2) provides however that a person who has bedisk of environmental emergencies that might arise out of the holder’s
granted a works approval or, on an application referred to thectivities and to prepare a plan of action to be taken in the event of
Authority in accordance with the Development Act 1993, asuchan emergency occurring. The condition may require the publication
development authorisation under that Act specifically authorising thef the plan or an outline of the plan.
construction or alteration of a building or structure for use for a  Clause 55—Conditions requiring environment improvement
prescribed activity of environmental significance and who hagrogram
complied with the conditions of the works approval or developmeniThe holder of an authorisation may be required to prepare an
authorisation imposed by the Authority, must be granted a licencenvironment improvement program and to comply with such a program
by the Authority authorising the person to use the building or structur@s approved by the Authority. The aim of such a program is to ensure
for that prescribed activity of environmental significance. orderly and progressive improvements in environmental standards

Notwithstanding subclause (2), the Authority may refuse to granand to ensure that, when new standards are to be applied in the
alicence to an unsuitable applicant and in particular, an applicant witmandatory provisions of a policy, holders of authorisations will be
arecord of environmental contraventions. If the applicant is a bodyn a position to meet those standards.
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DIVISION 6—SUSPENSION, CANCELLATION of this measure but which the party is not required to undertake under
AND SURRENDER OF ENVIRONMENTAL the terms of this measure.
AUTHORISATIONS Under the clause, the Authority may offer incentives in the form
Clause 56—Suspension or cancellation of environmenta®f financial assistance (with the agreement of the Minister ) or remission
authorisations of State or council rates and taxes (with the approval of the Treasurer

holder has ceased to undertake the activity authorised, has obtainfgentives may not include relief of a party from their duties under

the authorisation improperly, has contravened the measure or IS measure or any other Act.

requirement imposed under the measure or, in cases specifiedr’??/ Clause 61—Registration of environment performance agreements

regulation, has been guilty of other misconduct. The holder of aif! relation to land )

authorisation, or, if the holder is a body corporate, a director of thé/Vhere an environment performance agreement relates to land, it may,

body corporate, may also be disqualified from holding furtherwith the consent of all persons having an interest in the land (not being

environmental authorisations. parties to the agreement), be registered with the Registrar-General.
Before the Authority acts under this clause, the Authority mustTPt%a%regme”t is then binding on succeeding owners and occupiers

notify the holder in writing of its reasons for the proposed suspensiof' the land.

and allow the holder at least 14 days within which to make submis- ~ PART 8—SPECIAL ENVIRONMENT PROTECTION

The Authority may suspend or cancel an authorisation where th%?council respectively) encouraging parties to make such agreements.

sions in relation to the proposed suspension. PROVISIONS
Clause 57—Surrender of environmental authorisations DIVISION 1—WATER QUALITY IN WATER PROTECTION
An authorisation may only be surrendered with the approval of the AREAS

Authority. On application for such a surrender, the Authority may This Division provides for the coordinated operation of this measure
apply further conditions necessary for the protection or restoratioRnd the Water Resources Act.
of the environment and, in such a case, will approve the surrender Clause 62—Interpretation

on the fulfilment of those conditions. This clause defines the term ‘water protection area’ to mean a water

DIVISION 7—CRITERIA EOR DECISIONS OF protection area for the purposes of Part V of the Water Resources Act

AUTHORITY IN RELATION TO DEVELOPMENT 1990 and defines ‘Water Resources Minister’ to means the Minister
APPLICATIONS administering that Act.

I i L : Clause 63—Authorised officers under Water Resources Act
Clause 58—Criteria for decisions of Authority in relating This clause deems authorised officers under the Water Resources Act

to development applications to be authorised officers for the purposes of this measure, subject to

Tk}is cl?juse_ prO\(/jideshthgt Wh:are the Axtho_r ity is ccr)]nsidering 3E"attpény conditions placed on their powers by the Authority with the
referred to it under the Development Act, it must have regard to an eroval of the Minister and the Water Resources Minister.

seek to further the objects set out in this measure, and have regar P ) o
to the general environmental duty and any relevant environmergnfgrlgg%eeﬁmwgﬁgr Resources Minister may exercise Authority's

protection policies. The Water Resources Minister ma; i
y exercise the enforcement powers
PART 7—VOLUNTARY AUDITS AND ENVIRONMENTAL of the Authority for the protection of water quality within a water

PERFOR_MANCI_E AGRE_EMENTS ) protection area.
Clause 59—Protection for information produced in voluntary”  clause 65—Certain matters to be referred to Water Resources
environmental audits Minister

This clause provides that a person may apply to the Authority inapplications for environmental authorisations in respect of activities
advance for protection against the seizure or use in evidence agaifgthe undertaken in a water protection area must be referred to the
the person of certain documents to be produced in the process @fater Resources Minister. Regulations may be made specifying the

undertaking a voluntary environmental audit. ~_ weightthatis to be given to the Water Resources Minister's response
Subclause (3) provides that the Authority may, in its discretionby the Authority.
issue to an applicant for such protection a determination conferring DIVISION 2—BEVERAGE CONTAINERS

the protection of this clause in respect of a report of the results of the  This Division reproduces in simplified form the controls on beverage

audit program but subject to such conditions as the Authority thinkgontainers currently contained in the Beverage Container Act 1975.

fit, which may include— _ _ _ Clause 66—Interpretation

- conditions limiting the kinds of information that may be included This clause defines a number of terms. ‘Category A’ and ‘category
inthe report; ) . B’ containers are defined as containers approved by the Authority
conditions requiring that the report be compiled and kept in aas category A and category B containers respectively. Category A
specified manner and form; containers are to be returnable at point of sale whereas category B
conditions requiring the person to lodge with the Authority containers are to be returnable at collection depots.
evidence (supported, if the Authority so requires, by statutory — Clause 67—Division not to apply to certain containers
declaration) as to the time of completion of the audit program andhs is currently the case under the Beverage Container Act, glass wine
as to the compilation and keeping of the report. and spirit bottles will not come under the ambit of the measure, although
Subclause (4) provides that information that is approved aglass bottles containing wine-based beverages, or the new analogously

attracting the privilege is not admissible in evidence against the persatefined class of spirit-based beverages, will be covered.

in any proceedings under this measure and that it may not be seized Clause 68—Exemption of certain containers by regulation

or obtained for the purposes of the administration or enforcement aflasses of containers may be exempted from this Division or specified

this measure. provisions of this Division by regulation.
Subclause (5) creates an offence of knowingly claiming the Clause 69—Approvals, markings, etc., required before sale or supply

protection of this clause in relation to information to which the of beverages in containers

protection does not apply. A maximum penalty of a division 2 fineA retailer is prohibited from selling a beverage in a container unless

(%40 000) applies on breach. it has been approved as a category A or B container or both and has
Finally, the clause makes it clear that the provision for protectiorbeen marked in the appropriate manner and, in the case of a category

of voluntary audit results does not limit or derogate from a person’8 container, unless the beverage is sold from within a collection area

obligation to report the results of tests or monitoring, or the resultand the appropriate sign is displayed on the premises (if required).

of an environmental audit and compliance program, as required b maximum penalty of a division 7 fine ($2 000) a division 7 expiation

conditions of an environmental authorisation or the obligation of &ee ($200) applies on breach.

person to report an incident causing or threatening serious or material A person who supplies a retailer or consumer with containers that

environmental harm. do not satisfy the requirements of this clause as to marking and approval
Clause 60—Environment performance agreements as category A or category B containers will be liable to a maximum

Clause 60 provides that the Authority may, with the prior approvalpenalty of a division 6 fine ($4 000) or to a division 6 expiation fee

of the Minister, enter into environment performance agreements witf$300).

any person. An environment performance agreement is a binding Subclause (4) provides for proof of the fact that premises were

contract between the Authority and another party (which may be aot within a collection district.

Minister, a council or other public authority or any other person) under ~ Clause 70—Grant, variation or revocation of approvals

which the party agrees to undertake environmental protectionlhis clause sets out the means by which approvals to be are applied

restoration or enhancement programs aimed at securing the objedts and granted. Under the Beverage Container Act approvals are
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granted by the Minister. Under the proposed new regime, approvatkie Authority must be consistent with the terms of any licence or

are to be granted by the Authority and notified in Gazette exemption held by that person under the Commonwealth Ozone
Subclause (1) provides that applications are to be made in a forfrotection Act 1989.
approved by the Authority and accompanied by the prescribed fee. PART 9—GENERAL OFFENCES

Subclause (3) provides that the Authority may refuse to approve Clause 80—Offences of causing serious environmental harm
acontainer unless it is satisfied that proper arrangements have be€tause 80 contains the general offences of causing serious
made to ensure that containers of that class will be returned anshvironmental harm. These offences are the most serious under the
recycled or properly disposed of. The Authority must give reasonsneasure and this is reflected in the maximum applicable penalty of
for refusal to approve a container. a fine of $1 000 000.

Subclause (6) provides that conditions of an approval may be The term ‘serious environmental harm’ is defined in clause 5 as
amended by notice in tHeazetteand subclause (8) provides that an meaning actual or potential harm to the environment or to the health
approval may be revoked if the approval has been contravened. or safety of human beings which is of a high impact or on a wide scale

Clause 71—Retailers to pay refund amounts for certain emptpr which results in actual or potential loss or property damage of an

category A containers amount exceeding $50 000.
A retailer who sells beverages in a particular class of category A In order to prove the most serious offence, the prosecution will
containers must accept the return of clean used containers of that cldssve to prove that serious environmental harm has been caused, that
and must pay the appropriate refund. A maximum of a division 7 finghe polluting act was committed intentionally or recklessly and that
(%2 000) or a division 7 expiation fee ($200) applies on breach. the perpetrator knew that this pollution would or might result in serious

Subclause (3) makes provision as to proof of the fact that a retailenvironmental harm. The maximum penalty for this offence is a fine

sells beverages in a container of a particular class. of $1 000 000 in the case of a body corporate or, in the case of a natural
Clause 72—Collection depots to pay refund amounts for certaiperson, a fine of $250 000 or division 4 imprisonment (4 years).
empty category B containers A lesser offence requires the Authority to prove serious

A person operating or in charge of a collection depot must accepgnvironmental harm but does not require proof of any mental element
and pay the appropriate refund in respect of, clean used categoryd the part of the offender. The maximum penalty in relation to this
containers that are returned to the depot and for which the depot @ffence is, in the case of a body corporate, a fine of $250 000 and,
approved by the Authority as a collection depot. A maximum penaltyn the case of a natural person, a fine of $120 000.

of a division 7 fine ($2 000) or a division 7 expiation fee ($200)  The provisions of clause 125 (which includes a general defence

applies on breach. of non-negligence) should be noted in relation to this and all other
Clause 73—Certain containers prohibited offences under this measure. The defence under clause 85 also applies

Ring pull containers are to be prohibited as is currently the case undé the offences under this Part.

the Beverage Container Act. Subclause (3) provides that a court may find a person guilty of
Specified glass containers may be also be prescribed as prohibitéte lesser offence that does notinvolve a mental element despite the

as is currently the case under the Beverage Container Act. fact that the person has been charged with the offence involving the

A retailer must not sell a beverage in a prohibited container. Amental element.
maximum penalty of a division 7 fine ($2 000) a division 7 expiation ~ Clause 81—Offences of causing material environmental harm
fee ($200) applies on breach. Clause 81 creates offences of causing material environmental harm
A person who supplies a retailer or consumer with a beverage iwhich are parallel to the offences created in clause 80. Clause 5 provides
a prohibited container will be liable to a maximum penalty of athat material environmental harm has occurred if—
division 6 fine ($4 000) or to a division 6 expiation fee ($300). - an environmental nuisance occurs that is of a high impact or on
Clause 74—Evidentiary provision a wide scale; or
Clause 74 provides that an allegation in a complaint that a specified environmental harm occurs resulting in actual or potential loss
liguid was a beverage or that a specified container was a glass or damage to property of an amount exceeding $5 000; or
container, is, in the absence of proof to the contrary, proof of the the environmental harm that occurs involves actual or potential
matter so alleged. harm to the environment or to human health that is not trivial.
DIVISION 3—OZONE PROTECTION While penalties for the offence of causing material environmental
This Division replaces the ozone protection provisions of the Cleamarm are less than those in relation to serious environmental harm,
Air Act 1984 without making any changes of substance to the regiméhey are still significant. A body corporate that knowingly causes such
established under that Act. harm it is liable to a maximum fine of $250 000. A natural person
Clause 75—Interpretation in the same situation will be liable to a maximum fine of $120 000
This clause defines a number of terms for the purposes of ther to division 5 imprisonment (2 years). Where no mental element
Division. ‘Prescribed substance’ is defined to mean a substande proven, a body corporate will be liable to a maximum fine of
referred to in schedule 1 of the Commonwealth Ozone Protection A&120 000 and a natural person to a maximum penalty of a division

1989 or a substance prescribed by regulation. 1 fine ($60 000). _ _ _
Clause 76—Prohibition of manufacture, use, etc., of prescribed Subclause (3) provides that a court may find a person guilty of
substances the lesser offence not involving a mental element despite the fact that

A person must not manufacture, store, sell, use, service or dispo#iee person has been charged with the offence involving the mental
of or allow the escape of a prescribed substance, or a produeiement.

containing a prescribed substance, unless permitted to do so under Clause 82—Alternative finding

the regulations or an exemption under Part 6 of this measure, subjdéa person is charged with causing serious environmental harm and
to a maximum penalty, in relation to a body corporate, of a divisionthe court is satisfied only that the person caused material environmental
1 fine ($60 000) or, in relation to a natural person, of a division 3 fineharm, the court may proceed to find the defendant guilty of the latter

($30 000). offence without new proceedings being brought.

Clause 77—Authority may prohibit sale or use of certain products  Clause 83—Offence of causing environmental nuisance
The Authority may, by notice in theazetteprohibit the sale or use Clause 83 provides that where it is proved that a person caused an
in the State of products manufactured inside or outside the State usiegivironmental nuisance (note definition in clause 3) by polluting the
a prescribed substance. A person who fails to comply with such anvironment intentionally or recklessly and the person knows that
notice is subject to a maximum penalty, in relation to a bodysuch pollution will or might cause an environmental nuisance, the
corporate, of a division 1 fine ($60 000) or, in relation to a naturalperson will be guilty of an offence punishable by a maximum penalty
person, of a division 3 fine ($30 000). of a division 3 fine ($30 000).

Clause 78—Labelling of certain products Examples of such conduct would be the intentional dumping of
This clause allows the making of regulations prescribing labellingvaste or emission of noise or odour despite the knowledge that it is
for certain products and provides that the manufacturer of suchr might be upsetting residents or others in the vicinity.
products must not sell them without that labelling. A person who fails It will later be seen that environmental nuisances will be dealt with
to comply with this provision is subject to a maximum penalty, in largely by the issue of environment protection orders.
relation to a body corporate, of a division 1 fine ($60 000) or, in  Clause 84—Notification of incidents causing or threatening serious
relation to a natural person, of a division 3 fine ($30 000). or material environmental harm

Clause 79—Requirement for grant of exemptions in certain case#/here an incident occurs arising from a person’s activity and that
Where a person applies for an exemption under Part 6 from @cident causes or creates a risk of serious or material environmental
provision of this Division, the exemption granted to the applicant byharm resulting from pollution, the person must notify the Authority



Thursday 19 August 1993 LEGISLATIVE COUNCIL 245

unless the person has a reasonable excuse for not doing so (defin®flistice may issue an authorised officer with a warrant authorising

in subclause (2)). Failure to so notify the Authority renders a bodythe authorised officer to use reasonable force to break into a place

corporate liable to a maximum penalty of a fine of $120 000 or, inor vehicle if satisfied that there are reasonable grounds to believe that
the case of a natural person, a division 1 fine ($60 000). a contravention of this measure has been, is being or is about to be
Subclause (2) provides that a person is not required to notify theommitted or that evidence of a contravention may be found on the

Authority of such an incident if the person has reason to believe thgiremises. The grounds of an application for a warrant must be verified

the incident has already come to the notice of the Authority, but &y affidavit.

person is required to notify the Authority of such an incident despite ~ Subclause (4) provides that an application for the issue of a warrant

the fact that to do so might incriminate the person or make the persanay be made by telephone where itis urgently required and there is

liable to a penalty. insufficient time to make the application personally.
Information given by a person under this clause is not admissible Clause 90—Provisions relating to seizure

in evidence against the person in any proceedings (other thafhis clause makes provisions in relation to a seizure order issued by

proceedings in relation to the making of a false statement under thin authorised officer pursuant to clause 88(1)(i).

clause). Subclause (1) provides that such an order must be in writing.
Clause 85—Defence where alleged contravention of Part Subclause (2) provides that a person must not without the permission

Clause 85 provides that it will be a defence in any civil or criminal of the Authority remove or interfere with anything that is the subject

proceedings where it is alleged that a person contravened this Pafta current seizure order. A person who does so is liable to a maximum

that— penalty of a division 6 fine ($4 000).

- the pollution concerned was dealt with in a mandatory provision ~ Subclause (3) provides that a court may order the forfeiture of seized
of a policy or in an environmental authorisation and did not exceedgroperty where the property was seized in relation to proceedings for
the limits specified in relation to that pollution in the policy or an offence and the defendant is found guilty of that offence. If
authorisation. proceedings are not instituted within 6 months, the defendant is found
an environment protection policy or an environmental authorisato be not guilty of the offence or the defendant is found guilty but the
tion stated that compliance with the policy or authorisation wouldcourt makes no order for forfeiture, the person may recover the property,
constitute compliance with the duty in relation to the pollution or its value, from the Authority and the seizure order is discharged.
concerned and the person complied with that policy or authorisa- ~ Clause 91—Offence to hinder, etc., authorised officers
tion. Clause 91 creates an offence of hindering, insulting or threatening
the pollution resulted in harm only to the person or the person’sn _authori_s_ed officer,failing to cqmply with a_direction C_)f an authori_sed
own property or to another person or the property of anothepfficer, failing to answer an officer’s questions or of impersonating

person with that other person’s consent. an officer. A person committing this offence is liable to a maximum
PART 10—ENFORCEMENT penalty of a division 5 fine ($8 000) or division 5 imprisonment (2
DIVISION 1—AUTHORISED OFFICERS years). L
AND THEIR POWERS Clause 92—Self-incrimination

A person is not excused from answering a question or producing, or
providing a copy of, a document or information as required under this
investigatory functions under this measure and, in certain circumP!Vision on the ground that to do so might tend to incriminate the person

but where such compliance would tend to incriminate the person, the

stag%?ﬁbgggéegfﬁggrsgn? ; mb;tkg]g gﬁ]?gdeg V;Loen)&nu(iﬂga::wha&rgmber answer to the question, or the fact of the production of a document
of the police force arex oﬁi)éioaut?\%rised oﬁ>i/cers and councils may, Sby tgle persgg, isor;fot admigsibl%n e_zvi%enfcf:_e againtst the person.
y ause 93—Offences by authorised officers, etc.

in consultation with the Authority, appoint employees to be authorise! g . ) g .
officers. The powers of autlf%rispgd ofﬁce?s ):nay be limited byl authorised officer is guilty of an offence if he or she addresses

condition of their appointment and the powers of authorised officer@ffénsive language to a person or, without lawful authority, obstructs
who are appointed by councils may also be limited by regulation. 2" USeS force against a person. The authorised officer is liable on breach

Clause 87—Identification of authorised officers to a maximum penalty of a division 6 fine ($4 000).

Authorised officers (other than police officers) must be issued with DIVISION 2—ENVIRONMENT PROTECTION ORDERS

identity cards and all officers (other than uniformed police officers).., CAaltJﬁe'94—Er_1V|ronment protect:tlont ortqers ders for th
must produce evidence of their authority on request. Where th&n€ Authority may issue environment protection orders for the purpose

powers of an authorised officer have been limited by the condition§' Securing compliance with the general environmental duty, mandatory
of appointment of the officer, the identity card issued fo the authoriseH"0ViSions of an environment protection policy, a condition of an
officer must contain a statement of the limitation on the officer's ENvironmental authorisation, a condition of a beverage container
powers approval or any other requirement imposed by or under this measure
cl aljse 88—Powers of authorised officers or for the purpose of giving effect to an environment protection policy.

Clause 88 sets out the powers of authorised officers. These powetrﬁatEg\Sg;g]neit protection orders must be in writing and may require
include—

. . - -, discontinue, or not commence, a specified activity indefinitely
power to enter and inspect places or vehicles, to stop vehicles and, o : : : P
in emergencies or on the obtaining of a warrant, to break into a or for a specified period or until further notice from the Authority;

place or vehicle; not carry on a specified activity except at specified times or subject

power to take samples for analysis; to specified conditions;

ower to require the production of documents or information and take specified action within a specified period.
ltoo take cop?es of sugh documents or information: Where serious or material environmental harm is occurring or is

. > f . threatened, an authorised officer may issue an emergency environment
power to examine or test plant, equipment or vehicles to determingy tection order (including an oral order). An emergency order will
if this measure has been complied with; _ expire after 72 hours unless confirmed by a written order issued by
power to seize, or issue a seizure order in relation to, anything usqpfe Authority.
in, or constituting eV|denc’e of, a contravention of this measure; e Authority or an authorised officer may include in an emergency
power to require a person’s name and address and proof theregf other environment protection order a requirement that a person
power to require a person to answer questions; undertake an act or omission that would otherwise constitute a
power to give directions in connection with the exercise of theseontravention of this measure and, in that event, a person incurs no
powers or the administration or enforcement of this measure. criminal liability under this measure for compliance with the
It should be noted that subclause (2) provides that the powers @&quirement.
entry under this clause (as opposed to entry with a warrant obtained Where an environment protection order is issued to secure
under clause 89) may only be exercised in respect of businesmmpliance with a provision of this measure in relation to which a
premises during business hours or where the authorised officer hpenalty applies (for example, a mandatory provision of an environment
areasonable suspicion that a contravention of this measure has beprstection policy), failure to comply with the order is punishable by
is being or is about to be committed or that evidence of a contraverihat penalty (and, if the offence is expiable, breach of the order is

Clause 86—Appointment of authorised officers
Authorised officers have duties including the carrying out of

tion may be found on the premises. _ _ _ expiable by payment of that expiation fee). If an order is issued to
Subclause (3) provides that a person is entitled to be assisted Isgcure compliance with the general environmental duty or to give effect
an interpreter if they are not reasonably fluent in English. to a non-mandatory provision of an environment protection policy,

Clause 89—Issue of warrants the maximum penalty on non-compliance with the order is a division
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9 fine ($500) or a division 9 expiation fee ($100) in relation to a  The Authority or an authorised officer may include in an emergency
domestic activity. Domestic environmental nuisances will fall into or other clean-up order a requirement that a person undertake an act
this category. In any other case, the maximum penalty is a divisioor omission that might otherwise constitute a contravention of this

6 fine ($4 000) or a division 6 expiation fee ($300). measure and, in that case, a person incurs no criminal liability under
Clause 95—Registration of environment protection orders irthis measure for compliance with the requirement.
relation to land The maximum penalty on failure to comply with a clean-up order

This clause provides that the Authority may cause an environmens, if the offender is a body corporate, a fine of $120 000 and, if the

protection order to be registered in relation to any land on which the@ffender is a natural person, a division 1 fine ($60 000).

activity that the order concerns is carried on or in relation to any land  Clause 101—Clean-up authorisations

owned by the person to whom the order was issued. Once registeragstead of or in addition to ordering a person in contravention to clean

an environment protection order issued in relation to an aCtI\_/I%p environmental damage, the Authority may issue a clean-up

carried on onland is binding on each owner and occupier from tim@uthorisation under which authorised officers or other persons

to time of the land. authorised by the Authority for the purpose may take specified action
The Authority must apply to the Registrar-General for cancellationto make good resulting environmental damage.

of the registration of an environment protection order inrelationto  Clause 102—Regjistration of clean-up orders or clean-up

land on revocation of the order, on full compliance with the gythorisations in relation to land

requirements of the order or, where the Authority takes action undefpe Aythority may cause a clean-up order to be registered in relation

this Division to carry out the requirements of the order, on paymenf, |and owned by the person to whom the order was issued or, if the

:ﬂ_thS_Au_thor_ity Olf tthe atm(t’#”t retg:overatblﬁ by the Authority underqger was issued to a person requiring action to be taken in relation
ISCI |V|5|0n9|2 reAa lon 1o the action so l.‘"‘ en. h ) to land owned or occupied by the person, in relation to that land.
ause 96—Action on non-compliance with environment  a cjean-up authorisation may be registered in relation to land owned

protection order . . by the person whose contravention gave rise to the issue of the
If the requirements of an environment protection order are nog; ihorisation.

complied with, the Authority may take the action itself or authorise When registered, a clean-up order that was issued to a person

the necessary action to be taken and the Authority may recover tr}‘tf:-quiring action to be taken in relation to land owned or occupied by
reasonable costs of taking that action from the person who failed tgy 3 person is binding on each owner and occupier from time to time
COTT_:_F;Jy VA‘”thhth? requirements of the ohr der. of the land and operates as the basis for a charge on the land securing
e Authority may give notice to the person to pay an amounf,ayment to the Authority of costs and expenses incurred in the event
owed and, if the person fails to pay that amount, the person is liablg; non-compliance with requirements of the order.
tc% graye'gfgf ;LOTatr?g (?Vsr?égtbthfhgregfs”obf % r%l%t?glgtgh\?vr?iﬁgttﬁ & Other registered clean-up orders and clean-up authorisations operate
orde? is re iste?/ed That char )e/ hasp riority over— %s the basis for a charge on the land securing payment to the Authority
9 : 9 p y . f costs and expenses incurred in taking action in pursuance of the
- any prior charge on the land (whether or not registered) th der or authorisation.
8?%2?;:%:%‘;?% ?;r?dng; nwho is an associate (as define The Authority must apply for cancellation of the registration of
' - -orders and authorisations on their revocation, on any money outstanding
any other charge on the land other than a charge registered p”ﬁf relation to the order or authorisation being paid or, in the case of

:0 ttﬂe rlegidstration of the environment protection order in relationan order requiring action to be taken, on compliance with its terms
o the land. ’ :

DIVISION 3—POWER TO REQUIRE Clause 103—Action on non-compliance with clean-up order
If the requirements of a clean-up order are not complied with, the
OR OBTAIN INFORMATION Authority may take any action required by the order through the agenc
Clause 97—Information discovery orders ty may y q y 9 gency

The Authority may by written notice require any person to provi cleof authorised officers or other persons authorised by the Authority

it with information, including documents, that it requires for the for the purpose.

o ' ; Clause 104—Recovery of costs and expenses incurred by Authority
enforcement of this measure and a person must comply with suc . -
request. Failure to provide requested information will' render thhef‘etﬁmgor{tg mtay r ecg‘f(e.f the r?_asonable costs ancli_ expensei]lq%urred
person liable to a maximum penalty of a division 5 fine ($8 000). Py the Authority In taking action on non-compliance wi e

Clause 98—Obtaining of information on non-compliance with 'equirements of a clean-up order, or in taking action in pursuance of
order or condition of environmental authorisation a clean-up authorisation, as a debt from the person who failed to comply

If a person fails to give information required by an information with those requirements, or from the person whose contravention gave

discovery order under clause 97 or by a condition of an authorisatior‘i',seTtr? tr:’ |?]su_|ng of the. autho_r |sat|or;], as the case mayhbe.

the Authority may take action reasonably required to obtain the e Authority may give notice to the person to pay the amount

information and may charge the person for any costs incurred.  oWwed and, if the person fails to pay that amount, he or she is liable
Clause 99—Admissibility in evidence of information to pay interest on the debt at the prescribed rate and the debt is a charge

This clause makes provision in relation to self-incrimination in N Iland ownedhby_the_per_sonln rela(tjlo?hto WR'Ch thhe clean-up order

relation to a requirement to furnish information arising from an©' clean-up authorisation is registered. That charge has priority over—

information discovery order or the conditions of a licence similar to” 1Y Prior charge on the land (whether or not registered) that operates
the provisions of clause 92. in favour of a person who is an associate (as defined) of the owner

DIVISION 4—ACTION TO DEAL WITH ENVIRONMENTAL of the land; and _ .
HARM - any other charge on the land other than a charge registered prior
Clause 100—Clean-up orders to the registration of the clean-up order or clean-up authorisation

Where the Authority is satisfied that a person has caused in relation to ng!?Ti—CIVIL REMEDIES

environmental harm by a contravention of this measure or a repealed L .

environmental law, the Authority may issue a clean-up order to the  Clause 105—Civil remedies o

person requiring the person to take specified action within a specifiedlause 105 provides that applications for orders of an injunctive nature

period to make good any environmental damage resulting from thg1ay be made to the Environment, Resources and Development Court.
contravention. The Court may also make orders for damages (including exemplary

A clean-up order may include requirements for action to be takel@mages) or to enforce the terms of an environment performance
to prevent or mitigate further environmental harm or requirementgidreement. o
for monitoring and reporting to the Authority the effectiveness of  Subclauses (4) and (5) limit the Court’s power to make awards
action taken in pursuance of the order. of exemplary damages.

An authorised officer may, if satisfied that a person has caused Subclause (7) provides that an application for orders under this
environmental harm by a contravention of this measure or a repealédause may be made by the Authority or by any person who would,
environmental law and of the opinion that urgent action is requiredapart from this measure, have standing to pursue a similar remedy.
issue an emergency clean-up order and may issue such an order oraijhere action is taken by a member of the public, the Authority must
However, an emergency clean-up order will cease to have effect dpe served with a copy of the application and may join as a party to
the expiration of 72 hours from the time of its issuing unlessthe proceedings.
confirmed by a written clean-up order issued by the Authority and  Subclause (9) provides that representative applications may be
served on the person. made for civil remedies.
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Subclause (13) provides that the Court may make interim orderdetermination of the presiding member of the Court, be constituted
(including orders madex partg pending the final determination of by one Judge and one specially designated commissioner.
a matter. Clause 112—Annual reports by Authority

Subclause (14) provides that an order made by the Court requiririghe Authority must on or before each 30 September deliver a report
the respondent to take action to make good environmental damagethe Minister on the administration of this measure over the previous
or to prevent or mitigate further environmental harm may be dealfinancial year. The report must contain financial statements of the
with under Division 4 of Part 10 (registration of orders, the taking Environment Protection Fund and must specify any directions given
of action by the Authority on non-compliance with an order andto the Authority by the Minister. The Minister must table the report
recovery of costs and expenses). in each House of Parliament.

Subclause (16) provides that the Court may order an applicant Clause 113—State of environment reports
to provide security for the payment of costs that may be awardetfhis clause places the duty on the Authority to prepare at least once
against the applicant if the application is subsequently dismissed @ every five years a report on the state of the environment which is
to give an undertaking as to the payment of any amount that may x® be tabled before both Houses of Parliament.
awarded against the applicant under subclause (17). Clause 114—Waste depot levy

Subclause (17) provides that if, on an application under this clausghe holder of a licence to conduct a waste depot (as described in Part
alleging a contravention of this measure or a repealed environmentalof Schedule 1) must pay a prescribed levy to the Authority in respect
law, the Court is satisfied that the respondent has not contravenefl waste received at the depot. Differential levies may be prescribed
this measure or a repealed environment law and that the respondést the purposes of subclause (1).
suffered loss or damage as a result of the actions of the applicant and where the holder of such a licence fails to pay a levy as required
the Court is satisfied that in the circumstances it is appropriate to makghder this clause, the Authority may, by notice in writing, require the
an order under this provision, the Court may require the applicant tgo|der to make good the default and to pay to the Authority the amount
pay to the respondent an amount (in addition to any award of costsyrescribed as a penalty for default. A levy (including any penalty for
determined by the Court, to compensate the respondent for the loggfault) payable by a person under this clause is recoverable by the

or damage suffered by the respondent. Authority as a debt due to the Authority and is, until paid, a charge
PART 12—EMERGENCY AUTHORISATIONS on any land owned by the person.
Clause 106—Emergency authorisations Clause 115—Waste facilities operated by Authority

This clause provides that in a situation where it is necessary in ordethe Authority may, with the approval of the Minister and subject to
to protect life, the environment or property that a person act in &uch conditions as the Minister may impose, collect, store, treat and
manner that would otherwise be in contravention of this measure angispose of domestic and rural waste chemicals and containers. The
itis not practicable in the circumstances for the person to obtain aauthority does not require a licence or other authorisation under any
environmental authorisation in the normal manner, the Authority mayther provisions of this measure in order to carry on such operations
grant the person an emergency environmental authorisation (whicind compliance with the conditions of the Minister's approval
may be issued subject to conditions). A person incurs no criminatonstitutes compliance with this measure.

liability in respect of an act or omission authorised under this clause Clause 116—Delegations

but will have civil liability and liability for clean-up. Clause 116 provides that the Authority may, in writing, delegate any
PART 13—APPEALS TO COURT of its powers under this measure. A delegation may be conditional
Clause 107—Appeals to Court and is revocable at will by the Authority.

Clause 107 makes provision for appeals to the Environment, Clause 117—Waiver or refund of fees and payment by instalments

Resources and Development Court. Applicants for, or holders ofrhe Authority may, in cases of a kind approved by the Minister, waive

works approvals or licences have broad appeal rights conferred undgye payment of, or refund, the whole or part of any fees payable to

subclause (1). Such an appeal must be lodged within 2 months of thige Authority and may allow the payment of such fees by instalments.

making of the decision appealed against. Clause 118—Notices, orders or other documents issued by Authority
A person to whom an environment protection order, informationor authorised officers

discovery order or clean-up order has been issued by the Authorityhjs clause sets out the formal requirements for the issuing or execution

or an authorised officer may also appeal to the Court against the ordgf documents by the Authority or authorised officers.

or any variation of the order. Such an appeal must be lodged within  c|3use 119—Service

14 days of the issue or variation of the order. . .. Where the Authority is required or authorised to personally serve a
Subclause (4) provides that the Court may extend the time |Im|t§,erson with a notice or other document, it may serve the person by

fixed for the lodging of an appeal. . . delivering it personally to the person or their agent, by leaving it at
Clause 108—Operation and implementation of decisions or ordefe person’s residence or place of business with a person apparently
subject to appeal over the age of 16 or by posting it to the person or the person’s agent

Pending the determination of an appeal, a decision of the Authoritgt his or her last known place of residence or business.
that is subject to review continues to operate, but the Environment, - Subclause (2) provides that where the holder of an authorisation
Resources and Development Court may stay the operation of theas supplied an address or facsimile number to the Authority, the
decision, having taken into account the possible environmentauthority may serve the person at that address or via that facsimile
consequences of such a stay and the need to secure the effectivenesmber. Companies may be served in accordance with the provisions
of the appeal proceedings. of the Corporations Law.

Clause 109—Powers of Court on determination of appeals Clause 120—False or misleading information
On hearing an appeal, the Environment, Resources and Developmeriis clause creates an offence of making a false or misleading statement
Court may confirm, vary or reverse a decision, may direct such actio furnishing information or keeping a record under this measure. The
as the Court thinks fit to be taken or refrained from, and may makeffence is punishable by a maximum penalty of a division 5 fine
any consequential or ancillary order or direction, or impose any$s 000).

condition, that it considers necessary or expedient. Clause 121—Statutory declarations
PART 14—PUBLIC REGISTER Where a person is required under this measure to furnish information
Clause 110—Public register to the Authority, the Authority may require that the information be

The Authority must keep a register containing specified details irverified by statutory declaration and, in that event, the person will
relation to environmental authorisations and other matters set out imot be taken to have furnished the information as required unless it
subclause (3) including records of environmental incidentshas been verified in accordance with the requirements of the Authority.
environment protection and clean-up orders and of enforcement Clause 122—Confidentiality

actions. The register allows members of the public access this clause prevents any person from divulging any information gained
information in relation to significant environmental activities beingin the administration of this measure relating to trade processes or

undertaken in the State. financial matters except as authorised under this measure, by consent
PART 15—MISCELLANEOUS of the person from whom the information was obtained, for
Clause 111—Constitution of Environment, Resources anédministration or enforcement purposes or for the purpose of legal
Development Court proceedings arising out of the administration or enforcement of this

This clause provides that the Court may, when exercising jurisdictiomeasure. This offence is punishable with a maximum penalty of a
under this measure, be constituted in the manner set out in trdivision 5 fine ($8 000). . o
Environment, Resources and Development Court Act or may, onthe Clause 123—Immunity from personal liability
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The liability that might otherwise be personally incurred by a membeion a natural person in relation to the offence committed by the body
of the Authority, an authorised officer or any other person engagedorporate.
in the administration of this measure in the honest exercise or Under subclause (3), an officer of a body corporate who knowingly
purported exercise of a power, function or duty under this measurgromoted or acquiesced in the commission of an offence by the body
instead attaches to the Crown, or, where the person is an coun@brporate is guilty of, and may be imprisoned in relation to, that offence.
officer, the council. Clause 131—Reports in respect of alleged contraventions
Clause 124—Continuing offences Where a person reports to the Authority an alleged contravention of
This clause provides for continuing offences and allows a furthethis measure, the Authority must, at the request of the person, advise
penalty, for each day on which the offence continues, equal to onéae person as soon as practicable of the action (if any) taken or proposed
fifth of the maximum penalty applicable and, where a person hato be taken by the Authority in respect of the allegation.
already been found guilty of an offence, allows for the conviction of ~ Clause 132—Commencement of proceedings for summary offences
the person for a further offence and an additional penalty equal to one Subclause (1) provides that summary proceedings under this
fifth of the maximum applicable penalty for each further day on whichmeasure may be commenced only by an authorised officer.
the offence continues. Proceedings in relation to a summary offence must be commenced
Clause 125—General criminal defence within three years of the date of the alleged commission of the offence
Clause 125 sets out a number of important principles which arut may, with the consent of the Attorney-General, be commenced
generally applicable to the offences contained in this measure. atany later time within 10 years of the date of the alleged commission
Subclause (1) provides a general defence of ‘non-negligence’ ifif the offence. i ) ) o )
relation to charges under this measure. The defence is that the alleged Where the authorised officer commencing proceedings is a council
offence did not result from any failure on the defendant’s part to takéfficer, any penalty imposed in relation to the offence is payable to
all reasonable and practicable measures to prevent the commissitte council. )
of the same or similar offences. Clause 133—Offences and Environment, Resources and
Subclause (2) provides that the defence of non-negligence wiPe€velopment Court _
be available to a defendant where the defendant's culpable action wabis clause provides that the Environment, Resources and Development
committed for the purpose of protecting life, the environment orCourt may, inits criminal jurisdiction, hear criminal proceedings in
property in a situation of emergency and where the defendant wd#lation to offences constituted by this measure.
not guilty of any failure to take all reasonable and practicable ~Clause 134—Orders by court against offenders
measures to prevent or deal with such an emergency. A court may, incidental to criminal proceedings under this measure,
Subclause (3) deals with the situation where a body corporate éfder a person who has caused harm to the environment by a
employer seeks to establish the defence of non-negligence providé@ntravention of this measure to take action to make good that harm
in subclause (1) by showing that it had adequate systems ar{%"eGI any further resulting harm, to carry out any other project to enhance
procedures in place to prevent the occurrence of such offences. Tae environment, to publicise their contravention of this measure and
establish such a defence, the defendant must also prove— Its consequences, to reimburse a public authority for costs incurred

that proper systems and procedures were in place whereby a@’ itin mitigating environmental harm or to pay a person damages
such contravention or risk of such contravention of this measur&" injury, loss or damage suffered by the person as a result of the

that came to the knowledge of a person at any level of théontravention. _

organisation was required to be promptly reported to the governing, Clause 135—Appointment of analysts .

body of the body corporate or to the employer, or to a person 0?he Authority may, with the approval of the Minister, appoint analysts
group with the right to report to the governing body or to the for the purposes of this measure. . ] )
employer; and Clause 136—Recovery of technical costs associated with

that the governing body of the body corporate or the employeprosecutions
actively and effectively promoted and enforced compliance with"Vhere the Authority successfully prosecutes a person, a court must,
this measure and with all such systems and procedures within £ @pplication by the Authority, order the person to pay the reasonable
relevant areas of the work force. costs incurred by the Authority in relation to technical procedures
Subclause (4) provides that where a person would have been fouttfdertaken for the purposes of the prosecution.

guilty of an offence under this measure were it not for the Clause 137—Assessment of reasonable costs and expenses

establishment of a defence under this clause, the person is liable f¢here it is necessary to calculate the reasonable costs or expenses

civil consequences of their actions in the same manner as if they hadeurred by the Authority or a public authority, those costs and expenses
been found guilty of such an offence under this measure. are to be assessed by reference to the reasonable costs and expenses

Clause 126—Notice of defences that would have been incurred in having the action taken by independent

: : - tractors engaged for that purpose.
Clause 126 provides that where a person intends to establish ten .
general defence under clause 125 or any other defence under trWhCIause 138—Recovery from related bodies corporate

measure, the person must give notice of that intention to the Authoritx f tt?irserﬁgaasﬁgeuggids g?¥ﬁg Ign?g gf ?ﬁg{gﬁ?g :rt]fi gch]r tn?npurﬁggigs
within the time set out in this clause. ; giving

: ’ that liability, that body corporate and another body corporate were
cl Clausg 127—_|;roofhof |ntt=int|on, etc., folr cl)ffences_ . _related (as defined in the Corporations Law), the related bodies
ause 127 provides that unless a mental element is set out in th,orate are jointly and severally liable to make that payment.

terms of an offence established under this measure, it will be taken™ 5 ,5e 139 Enforcement of charge on land
that the offence entails no m_enta_l e_Iement. . This clause provides for enforcement of a charge on land in the same

Clause 128 —Imputation in criminal proceedings of conduct oy as a mortgage may be enforced under the Real Property Act 1886.
state of mind of officer, employee, etc. Clause 140—Evidentiary provisions
Clause 128 imputes to a body corporate or other person the state i clause sets out a number of evidentiary provisions in relation

mind of an officer, employee, or agent of a body corporate, okq matters required to be proved by the Authority in proceedings under
employee or agent of a natural person, as the case may be, when tgat measure.

officer, employee or agent acts within his or her actual, usual or ¢ja,se 141—Regulations

ostensible authority. . . This clause provides for the making of regulations for the purposes
Subclause (2) provides that where a natural person is convictest this measure. In particular, regulations may provide for forms, fees,
of an offence only as a result of this clause, the person is not liablgypjication of information and may prescribe a fine not exceeding
to imprisonment in relation to that offence. i a division 6 fine ($4 000) for contravention of a regulation. The scheduie
Clause 129—Statement of officer evidence against body corporatsf prescribed activities of environmental significance (Schedule 1)
This clause provides that a statement made by an officer of the bodyiay be varied by regulation.
corporate is admissible as evidence against the body corporate in Regulations may prescribe differential fees in relation to the
proceedings for an offence committed against this measure by a bogllution caused by persons liable to pay such fees. Regulations may
corporate. also make provisions of a transitional nature and any such provision
Clause 130—Criminal liability of officers of body corporate  may be expressed to take effect on a date which is after the date of
This clause provides that, subject to the general defence, where a boglysent of this measure, but prior to the date on which the regulations
corporate is convicted of an offence under this measure, an officarontaining the provision are published, provided that the provision
of the body corporate is guilty of an offence and is liable to the penaltyloes not prejudice the position of a person which existed prior to the
(other than a sentence of imprisonment) that could have been imposdédte of publication.
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Subclause (8) provides that where a regulation would otherwise MUTUAL RECOGNITION (SOUTH AUSTRALIA)
have been referred for review to the Legislative Review Committee BILL
of the Parliament under the Subordinate Legislation Act, that
regulation will be referred to the Environment, Resources and . —
Development Committee of the Parliament. Received from the House of Assembly and read a first time.
Schedule 1—Prescribed Activities of Environmental Significance .
Part A of the schedule sets out prescribed activities of environ- The Hon. BARBARA WIESE (Minister of Transport
mental significance. A person must hold an authorisation under thBevelopment):l move:
mea_?_ure to undertake a prescribed activity of environmental That this Bill be now read a second time.
significance. . L
Part B of the schedule sets out listed wastes. Clause 3(4) of Pd@eek leave Fo have the seg‘ond reading explanation inserted
A of schedule 1 (‘Waste Treatment and Disposal’) specifies that ani) Hansardwithout my reading it.
activities that produce listed wastes (other than the activities setout Leave granted.
in clause 3(4)(a) to (x)) are prescribed activities of environmental The purpose of the Mutual Recognition (South Australia) Bill is
ss,lgﬁlf&ca}ncze. Repeals. Amendments and Transitional Provisions [ €nable South Australia to enter into a scheme for the mutual
chedule c—kepeals, Amendments and Iransitional FroviSIOns yecognjtion of regulatory standards for goods and occupations adopted
Clause 1 sets out the Acts to be repealed by this measure. iy Australia. This scheme is already operating between New South
Clause 2 sets out a number of consequential amendments to thgyles, Queensland, Victoria, Tasmania, the Northern Territory, and

Water Resources Act 1990. the Australian Capital Territory. Mutual recognition is an initiative
Clause 3 amends the Environment, Resources and Developmeilising out of the series of Special Premiers Conferences which have
Court Act 1993 by inserting three new provisions. been conducted with the objective of achieving an historic

Proposed clause 28a provides that the Court may make restrainingconstruction of intergovernmental relations. The principal aim of
orders preventing or restricting a respondent or defendant imutual recognition is to remove the needless artificial barriers to
proceedings before the Court from dealing with his or her propertynterstate trade in goods and the mobility of labour caused by regulatory
if the proceedings appear to be brought on reasonable groundgifferences among Australian States and Territories. Mutual recognition
the property may be required to satisfy an order of the Court ang expected to greatly enhance the international competitiveness of
there is a substantial risk that the respondent or defendant withe Australian economy and is a major step forward in the achievement
dispose of the property before the order is made or before it canf micro-economic reform. It involves a recognition by heads of
be enforced. Government that the time has come for Australia to create a truly
Proposed clause 28b provides that the Court may, with the consenational market—a policy embodied in the Constitution but not made
of the parties to a proceeding, appoint a mediator to endeavoygossible for almost 100 years.
to achieve a negotiated settlement of a matter or may itself Atthe Special Premiers Conference in Brisbane in October 1990,
endeavour to seek such a settlement. Evidence of anything saieads of Government agreed to apply mutual recognition of standards
during the mediation process is inadmissible in proceedings befoii@ all areas where uniformity was not considered essential to national
the Court except with the consent of the parties to the proceedingsconomic efficiency. Heads of Government gave their in-principle
The Court may make orders necessary to give effect to gupportto models of mutual recognition for goods and occupations
settlement. A member of the Court who has mediated in relatiorat the Special Premiers Conference held in Sydney in July 1991, subject
to a matter is not disqualified from determining the matter.  to the outcome of a national community consultation process.
Proposed clause 28c provides that the Court may make any form National consultation between July and November 1991 involved
of order that it considers appropriate in a proceedings despite tht@e release of a discussion paper entitled ‘The Mutual Recognition
fact that an applicant has sought a different order. of Standards and Regulations in Australia‘ and a series of seminars
Clause 4 makes a number of transitional arrangements. in each capital city led by the Honourable Neville Wran, AC, QC.
Subclause (1) provides that, notwithstanding the provisions of Patput was sought from business, industry, trade unions, the professions,
6, the Authority must grant works approvals and licences (to havétandards-setting bodies and consumer and community representatives
effect from the commencement of this measure) as required to enabii® any necessary refinements to the mutual recognition models. Some
persons to carry on activities lawfully carried on by those persong00 written submissions were received. Results of the consultation
immediately before the commencement of this measure. process were considered by Premiers and Chief Ministers at their
Subclause (2) provides that, where a person would (despite beifgeeting in Adelaide on 21 and 22 November 1991. ,
the holder of the appropriate works approval or licence, if any) be  While there was a range of views expressed at the seminars and
prohibited from carrying on an activity on the commencement of thigh the submissions, the concept of mutual recognition was widely
measure that the person was lawfully carrying on immediately beforembraced as a means to overcome regulatory impediments to a national
that commencement, the person must, despite the provisions of P&prgrket in goods and services. The majority of submissions did not
6, be granted an exemption from that prohibition to have effect fronfall for substantial changes to the models, although some expressed
the commencement of this measure. a preference for uniformity. On that point, it is important to note that
Subclause (3) provides that the Authority may, in cases of a kindnutual recognitionis intended to complement the efforts of regulatory
approved by the Minister, grant works approvals, licences oguthorities in achieving nationally uniform standards. It will not impede
exemptions without requiring a person to apply for, or pay fees irfhose effects where itis agreed that uniform national standards are
relation to the works approval, licence or exemption. necessary. On the contrary, recent experience with the medical
Subclause (4) provides that a works approval, licence or exemptigpfofession, forinstance, suggests that mutual recognition will hasten
granted pursuant to this clause has effect for a term determined B)€ Successful resolution of such endeavours. The mutual recognition
the Authority and subject to this measure and any conditions of thfroPosals were subject to public scrutiny after Premiers and Chief

; N i ; inisters agreed to release the draft Mutual Recognition Bill in
gpproval, licence or exemption imposed by the Authority under Pa ovember 1991. Changes which have been made to the draft legislation

&s aresult of submissions received are generally of a minor drafting
pature only. Again, overwhelming support for the concept of mutual
fecognition was evident, with a few notable exceptions, which continued
o favour national uniformity. It is an indication of the common sense

hich underlies the concept of mutual recognition that these proposals
ave had the clear support of Governments of all different political
ersuasions from the outset.

All heads of Government agreed, when they met on 11 May 1992,

"’[‘g sign the Intergovernmental Agreement on Mutual Recognition.
e Agreement actively promotes the development of national standards
cases where the operation of mutual recognition raised questions
bout the need for such standards to protect the health and safety of
citizens, or to prevent or minimise environmental pollution.
. The legislation is based on two simple principles.
The Hon. DIANA LAIDLAW  secured the adjournment  The first is that goods which can be sold lawfully in one State or

of the debate. Territory may be sold freely in any other State or Territory, even though

Subclause (5) provides that public notice need not be given und
Part 6 in respect of an application for the grant of a works approval
licence or exemption pursuant to this clause.

Subclause (6) allows the Minister to refer a draft environmen
protection policy directly to the Governor without undertaking public
consultation where the Minister is satisfied that the draft preserve
as nearly as practicable the effect of provisions made by or und
repealed environmental laws. The Governor may declare such a dr
policy to be an environment protection policy and may fix its date: h
of commencement as the date of commencement of this measur

Subclause (8) provides for the continuation of current beverag
container approvals.
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the goods may not fully comply with all the details of regulatory of sale and regulation of the entry by registered persons into equivalent
standards in the place where they are sold. If goods are acceptaldecupations in another State or Territory.
for sale in one State or Territory, then there is no reason why they Laws that regulate the manner in which goods are sold—such as
should not be sold anywhere in Australia. laws restricting the sale of certain goods to minors—or the manner
It was not so long ago that it was virtually impossible to marketin which sellers conduct their businesses are explicitly exempted from
cooking margarine nationally in one package. Western Australignutual recognition. For occupations, the legislation is expressed to
required margarine to be packed in cube tubs whereas the famili@pply to individuals and occupations carried on by them. As | indicated
round tub was acceptable everywhere else. Mutual recognition wikarlier, mutual recognition is intended to encourage the development
mean producers in Australia will only have to ensure that theirof appropriate uniform standards where these are considered necessary
products comply with the laws in the place of production. If they dofor reasons of protecting health and safety or preventing or minimising
so, then they will be free to distribute and sell their productsenvironmental pollution. Thus, provision is made for States and
throughout Australia without being subjected to further testing orTerritories to enact or declare certain goods or laws relating to goods
assessment of their product. This ensures a national market for thotsebe exempt from mutual recognition on these grounds on a temporary
products. Similarly, goods manufactured or produced overseas whidlasis, that is, up to 12 months. During that time, the intergovernmental
comply with the relevant standards in the jurisdiction through whichagreement provides for the relevant ministerial council to consider
they are imported will be able to be sold in any jurisdiction. the issue and make a determination on whether to develop and apply
The second principle is that if a person is registered to carry oud Uniform standard in the area under examination. Wherever possible,

an occupation in one State or Territory, then he or she should be apjginisterial councils are to apply those standards commonly accepted
to be registered and carry on the equivalent occupation in any othdf international trade. o
State or Territory. If someone is assessed to be good enough to In respect of occupations—the Commonwealth Administrative
practise a profession or an occupation in one State or Territory, thefiPpeals Tribunal will hear appeals against decisions of local registration
they should be able to do so anywhere in Australia. A person wh@uthorities and will have the power to declare an occupation to be
is registered in one jurisdiction will only need to give notice, including Non-equivalent. This would occur in instances where there is no
evidence of their home registration, to the relevant registratioiechnical equivalence-in the sense that the activities that a practitioner
authority in another jurisdiction to be entitled immediately to iS authorised to carry out under registration in two different jurisdictions
commence practice in an equivalent occupation in that second Sta@e not substantially the same.
or Territory. No additional assessment will be undertaken by the local Declarations of non-equivalence may also be made by the
registration or licensing body to assess the person’s capabilities éxdministrative Appeals Tribunal where there is technical equivalence
expertise. Local registration authorities will be required to accept théut there are health, safety or pollution grounds for preventing
judgment of their interstate counterparts of a person’s educationgiractitioners from one State from carrying on that occupation in other
qualifications, experience, character or fitness to practise. | stress tHatates and Territories. Such declarations are to have effect for 12
the occupations a person seeks to move between from one Statentenths, during which time relevant State and Commonwealth Ministers
another have to be substantially equivalent and have to be subjecti@ave to agree on whether or not to develop and apply a uniform
statutory registration arrangements. | am sure that everyone wouktandard. If not, mutual recognition will apply.
agree that in Australia the existing regulatory arrangements of each The intergovernmental agreement also provides for a concerned
State or Territory generally provide a satisfactory set of standardsstate or Territory to refer a matter relating to a particular good or
Thus, on implementation of mutual recognition, no jurisdiction occupation to the appropriate ministerial council for a decision on
will suddenly be flooded with products that are inherently dangeroug¥hether or not to develop and apply a uniform standard. Itis expected
unsafe or unhealthy; nor will there be an influx of inadequatelythat where a ministerial council decides that a uniform standard is
qualified practitioners in registered occupations. required in respect of a particular occupation, it will apply a national
In an innovative move, the States and Territories agreed t ompetency standard if such a standard is available. Heads of

empower the Commonwealth to pass a single Act which will override>Cvernment asked that the process of developing such standards be
; ; ; ; itrficcelerated. It is hoped that national competency standards will be

{{eveloped in the near future for all regulated occupations and
Qrofessions. The legislation also provides for certain permanent
another through the mechanism of Commonwealth legislation. ©X€Mptions in relation to goods. Heads of Government have agreed
" hat the scheduled exemptions should be extremely limited, focusing
_Letme stress that the additional powers of the Commonwealtly, tse products for which a national market is undesirable. Examples
will be extremely limited. States and Territories are not grantinginc|yde pornography, firearms and other offensive weapons, gaming
extensive new powers to regulate goods and occupations. Thgachines, and South Australia’s container deposit legislation.
Commonwealth was empowered to pass a single piece of legislatiolmendment of the exemptions schedules will require the unanimous
namely the Mutual Recognition Act 1992. Amendments to th'sagreement of all participating jurisdictions

legislation will require unanimous agreement among all participating - S : .
G e it ; The mutual recognition principle in relation to goods is intended
jurisdictions. There will be no new powers for the Commonwealth operate by way of a defence. That is, it will be a defence to a

to unilaterally establish new standards or controls. Under the ter rosecution for an offence against a law of a jurisdiction in relation

of the Intergovernmental Agreement on Mutual Recognition, whic p .
; ; o the sale of goods if the defendant expressly claims that the mutual
all heads of Government signed in May 1992, Commonwealt lfecognition principle applies and establishes that the goods offered

Ministers, like their State and Territory counterparts on ministerial ; 3 )
councils, will be subject to the same controls and limits. A two-third::,"c:tr Os:I!I%tT‘IaeCI! J&E’f&iﬁgﬁ'gﬂém‘z%‘r’gﬂz w:é%grrc()eda:gigtl)rl‘eorrmﬂ?jg?gr
majority vote of Ministers in support of a new standard will bind all J 9

: suspecting the goods were not produced in or imported into that other
the parties. Lo ) .
. . . . jurisdiction. It would then be up to the prosecution to rebut this or
| will now explain the provisions of the Mutual Recognition (South t4 say that the mutual recognition principle does not apply, because,

Australia) Bill in greater detail. As | have already explained, the Southor example the goods did not comply with th i tsi d
Australian Bill will adopt the Mutual Recogpnition Act 1992 of the py the |a\r,)\, of thegotherjurisdictionPYWI © requirements Impose

gon‘rlgzlc;rll\tl)veZtltglégmﬁantggegtrg&hg gn?rgg%ny&'ﬁggaﬁgaw'%f%lg{ﬁ The mutual recognition principle in relation to occupations will
pproval by gnated p ] . ean that a registered practitioner wishing to practise in another State
Australia, this person is the Governor. The mutual recognition schemg, ', tify the Tocal registration authority of his or her intention to
It?]éo Ig\?vtelrmttclnatlzlayrrfnoigg\t/: t);%a;sd oafii%rnwbhwhrggaengg(tei cﬁoYﬁfg% Bﬁ‘f eek registration in an equivalent occupation there. The local registration
POwe = - Jop y P i uthority then has one month to process the application and to make
recognition principles in relation to goods and occupations are s

: ; decision on whether or not to grant registration. Pending registration,
down in clauses 9 to 11, for goods, and clause 17, for occupationg,e practitioner is entitled, once the notice is made and all necessary

of the Commonwealth Act. ... information provided, to commence practice immediately in that
_The legislation will not encroach on the ability of jurisdictions occupation, subject to the payment of fees and compliance with the
to impose standards for locally produced or imported goods nor fofarious indemnity or insurance requirements in relation to that
local people wishing to enter into an occupation. occupation. No other preconditions can be imposed on the entitlement
Mutual recognition will not affect the ability of jurisdictions to to commence practice. Conditions can be placed on the practitioner’s
regulate the operation of businesses or the conduct of persomegistration in order to achieve equivalence with the condition of
registered in an occupation, nor is it intended to affect the registratioregistration applying in the first jurisdiction. In addition, the interstate
of bodies corporate. Its focus is on the regulation of goods at the poimtractitioner is iImmediately subject to the disciplinary requirements

Act. The States and Territories are effectively ceding power to on
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and other rules of conduct in the new jurisdiction applicable to locathe commencement of the legislation. Copies of the report must be
practitioners. laid before both Houses of Parliament.
The Government is confident that participation in this legislative
scheme will provide major long-term benefits for South Australia. The Hon. K.T. GRIFFIN secured the adjournment of the
The unnecessary costs for producers in accommodating min ebate
differences in regulatory requirements of States and Territories i ) .
relation to goods%vill be ?lemgved. Genuine competition across State  1he Hon. C.J. SUMNER: Mr President, | draw your
and Territories borders will be encouraged as a result of proceduraitention to the state of the Council.
having more ready access to the Australian market as a whole. Labour A quorum having been formed:
mobility will be enhanced with the removal of artificial barriers linked
fo registration and licensing laws. fis aresult, we willbe able tomake £y 1) oy MENT AGENTS REGISTRATION BILL
Australia’s international competitiveness will rise as producers .
capitalise on the economies of scale made possible by mutual In Committee .
recognition. This is a process that will occur over the mediumto long  Clause 19—'Display of information at registered premises—
term. More efficient standards brought about by competition amongaonsidered
jurisdictions should result in community requirements being met a ’ . . .
a lower overall cost to both producers and consumers. Wider The Hon.L.H. DAVIS: Since we last considered this clause
consumer choice and a greater responsiveness to the needs alive made extensive inquiries about the real world to which
demands of consumers among producers and regulators should restiis clause allegedly relates. | wish to advise the Attorney-
Atthe same time, as | pointed out earlier, the mutual recognitionseneral and the Hon. lan Gilfillan that everything | said last

scheme is designed to ensure that there is no compromise on stand . . . .
in the important areas of health and safety and environmentdhdnt @bout this clause is correct. | have some more information

protection. which I think is important and which certainly will persuade
This legislative scheme is an historic initiative aimed atthe Council of the accuracy of my comments and the
overcoming the regulatory impediments to the creation of a trulyappropriateness of my amendment.

national market in goods and services in this country. | am pleased ; ; ; ;
to acknowledge the substantial contribution made by all heads of The fact is that in dealing with permanent or temporary

Government in fostering and promoting this important developmen€Mployment appointments through employment agencies,

Itis a fine example of what can be achieved when all Government&hether we are talking about an office, a factory, promotions

co-operate and work together in the national interest. ~ or marketing, in most aspects of recruitment covering 90 per
This essential piece of legislation will produce benefits for thispant of temporary or permanent placements arranged through

State. It will confirm that South Australia is part of the national, and : ;
world, economy. It will open up marketsp for South Australian employment agents no fee will be charged to the applicant (the

manufacturers and producers in other States. It will ensure that Souiinployee) but the fee will be paid by the employer alone.
Australia attracts those businesses and people with professional The Hon. C.J. Sumner:What proportion did you say?

expertise necessary to build the economy of the State. The Hon. L.H. DAVIS: The judgment by people with whom
| commend the Bil to the Council. | have discussed this matter today is 90 per cent. There are
The provisions of the Bill are as follows: . . ay 1S 99 p : .
Clause 1—Short title very few, if any, backyarders in this business, because if they
The clause provides for the proposed Act to be cited as the Mutu&l0 come into the business the Department of Labour is advised
Recognition (South Australia) Act 1993. and generally the people dealing in this business are very
Clause 2—Commencement _ reputable. It should be said that the existing Bill (the 1915 Bill)
The proposed Act is to commence on a proclaimed day. that will be repealed following the introduction of this legislation

Clause 3—lInterpretation . - - .
The clause defines ‘the Commonwealth Act’ to mean the Mutuaplves South Australian employment agencies the ability to

Recognition Act enacted by the Parliament of the Commonwealticharge a fee to an applicant, provided the fee charged is not
Clause 4—Adoption of Commonwealth Act greater than that charged to the client. In fact, South Australia
The clause provides for the adoption of the Commonwealth Act undgs the only State in which that legislation remains in place.

section 51(xxxvii) of the Commonwealth Constitution. The adoption | will advise the Attorney-General and the Hon. lan Giffillan
will have effect for a period commencing on the day on which the

State Act commences and ending on a day fixed by proclamatior?.f the peqplg with whom | QIscussed this matter today. |
The proclaimed day must be no earlier than the end of five yea,glscussed it with a representative of the Chamber of Commerce

commencing on the date of commencement of the Commonweali@nd Industry who acts as the Executive Officer for the National
Act. Association of Personnel Consultants.
Clause 5—Reference of power to amend the Commonwealth Act e confirmed that there is no fee charged to the employees.

The clause refers certain matters to the Parliament of th . PR e
Commonwealth, being the amendment of the Commonwealth Ac'ﬁalso discussed it with three differing employment agents. One

(other than the Schedules to that Act), but only in terms which ar€mployment agent, Medstaff, does not charge a fee to nurses.
approved by the designated person for each of the then participatinghe largest bureau places nurses and other health professionals
jurisdictions. The designated person for a State is defined as thind is called Nurses Specialling Bureau. It made the point that

Governor, for the Australian Capital Territory is defined as the Chie ; ;
Minister and for the Northern Territory is defined as the Administra-ﬁ.n not quite half the cases the employee is charged no fee, but

tor. in another 50 to 60 per cent of cases indeed there is a fee. But
In a manner consistent with clause 4, the referral of those mattet§ie reason for that is because either the hospitals are strapped
has effect from the commencement of the State Act until a dayor cash or they prefer in any event to maintain a master-servant

(occurring at least five years after the commencement of theg|ationship and pick up elements such as WorkCover
Commonwealth Act) fixed by proclamation. themselves

Clause 6—Approval of amendments . .
The clause enables the Governor to approve the terms of amendments | N€ nurses are happy to pay 5 per cent. The hospitals might
of the Commonwealth Act. pay in the order of 7.5 per cent. But in that situation the nurse

Clause 7—Regulations for temporary exemptions for goods is making a deliberate choice, where she is paying a fee, to
The clause enables the Governor to make regulations for the purposggelance and has certain ongoing benefit from having the link
of section 15 of the Commonwealth Act (temporary exempﬂons).with the bureau. She is paying an administrative fee and

Clause 8—Review of scheme . ! . ) .
This clause requires the Minister to cause a report on the operatidenerally speaking she will be working in a hospital

of the mutual recognition scheme to be prepared if the adoption cﬁnVironment rather than elsewhere. Hoyvever, the nurse has
the Commonwealth Act is still in effect five years and six months aftethat choice of whether or not they enter into an arrangement
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where they pay a fee. That fee is a percentage based orhape that the 99 per cent of those clients were those who
casual hourly rate of pay, which is, generally speaking, 20 pepperated within bounds of reasonableness. But unfortunately
cent above the award. So, that freedom of choice does exishere are some unscrupulous operators, who probably will not
Certainly, there are areas at the fringe—not in thebe affiliated to their peak organisation and who probably will
mainstream—of employment which traditionally have not have made contact with the Chamber of Commerce, who
involved a fee: musicians, modelling and acting, as lhave the possibility or ability to dupe innocent victims.
mentioned last night. The point that came out continually in  One way to avoid that is to post a schedule of fees so that
my discussions was that although the existing legislation doemveryone knows exactly where they stand in relation to the
provide for fees to be displayed, no-one does it, or notontracting program. The other method would be by accepting
everyone does it. In fact, the Nurses Specialling Bureau madbe amendment, which is to ensure that those individuals
the point that even though the fee schedule, which is no morievolved in the contracts are aware of their rights and rates
than five per cent, is up on the wall they have never seeaf payment. Government’s position is to have a schedule of
anyone look at it. Of course, that again makes a nonsense fefes displayed. | guess that is where the argument is at the
the arguments that have been raised against the propositioroment.
that | put last evening. The Hon. L.H. DAVIS: The Hon. Terry Roberts has made
The other point that should be made is that all the bureaua sincere and well-meaning contribution, but, with respect,
said they need to have confidential business practices. It woulde does fundamentally misunderstand the legislation, because
be silly of them to display their fees because they varyPart Il provides for the licensing of agents. It is one of the
enormously depending on the nature of the work involvedprovisions of legislation for which the Liberal Party has
whether it is short or long term, whether it is permanent oexpressed strong support. Any application for a licence as an
temporary, or the skill involved and so on. So, the fee level@employment agent in future will require approval by a director.
are absolute nonsense. The application has to be accompanied by at least two character
In summary, there is no doubt that the information that Ireferences. Obviously, there will a monitoring role and there
gave the Council last night is accurate in every respect, thatill be a brief to ensure that employment agents do the right
the Government proposal, whilst it does mimic what is in thething by their clients and also by applicants for work.
1915 Bill, and while there is a requirement in existing So, | have no concerns about the teeth in the legislation
legislation for fees to be displayed, it is way out of line with culling out improper practices. But the point | want to emphasise
commercial reality. So, | urge the Council to support theto the Council is that in discussions with the Chamber of
amendment. Commerce together with three other employment agencies today
The Hon. C.J. SUMNER: | compliment the honourable |was told that there is little if any evidence of unscrupulous
member on his diligence in the past 24 hours, but regrettablgractices or fly-by-nighters who are not affiliated. It is a very
| have to advise that as far as the Government is concernemlit-throat market out there at the moment, as the honourable
it is to no effect. | have had the matter raised again with thenember would appreciate. The fee levels are pretty tight and
Minister responsible for this Bill—the Minister of Labour— there is no evidence to my satisfaction of unscrupulous
and he is of the view that the Bill as introduced, with its behaviour.
original clause, should be maintained. As the honourable The second pointis in reference to matters raised by the
member pointed out, the displaying of notices regarding thélon. Terry Roberts last night, when he was reminiscing about
scale of fees is something that is in the current legislation—the 1970s and what the practice was then. There is clear
The Hon. L.H. Davis: The 1915 legislation. evidence to say that the world has moved on since the 1970s.
The Hon. C.J. SUMNER:—and the Minister of Labour Some practices that he quite correctly alluded to last night that
believes that it is reasonable that that should continue so thatecollect were in place in the 1970s, where fees were taken
members of the public who come into employment agentsoff the applicant as well as the employer for a job, are no longer
offices are completely aware of the fees that might be chargeah existence. | was told by a member of the National Association
In other words, it is a matter of disclosure to the people wh®f Personnel Consultants that, in a submission to the
use the services of these agents of the terms under which thdSevernment some years ago, they made a request for the
services will be used. On that basis, | am instructed—whiclhegislation itself to contain a requirement that no fee should
is my role in this matter—by the Minister of Labour to opposebe charged of the employee, but the Government did not buy
the Opposition’s amendment. it, so that is where the situation is today. All | can say is that
The Hon. T.G. ROBERTS: | do not think that the points the evidence is overwhelming. | want to ask the Attorney: in
that | raised last night met entirely with the Hon. Mr Davis’s view of his intransigence on the matter, and | know he is just
agreement. | refer to the point that there was a changetthe messenger in this debate, does he disagree with any of the
circumstance in relation to the employment of labour and ifacts that | have put down? Has the Government taken the
was a growing method of employing temporary staff for peakrouble to actually establish, as | have, what happens in the
periods and changes in business activity. | think everyone ireal world?
this Council would agree that that is a labour market flexibility ~ The Hon. C.J. SUMNER: | have not personally checked
that is required in the marketplace. How one puts into placéhe matters that the honourable member has raised today,
a fair legislative system is the question we are debating at thegecause obviously | am not in a position to do so. However,
moment. All parties need to have clear and distinct rights irall | can say is that the comments made by the honourable
relation to that contracting system. The problems that | pointechember last night were drawn to the attention of the responsible
out last night in relation to the employee’s rights in regard tdMinister, and he wishes to pursue the Bill as originally
the contract are still in my mind paramount in that there aréntroduced.
some unscrupulous contractors of employment. The Hon. I. GILFILLAN: I must congratulate the Hon.
I know that the Hon. Mr Davis framing his contribution Legh Davis on what has been a fairly diligent and persistent
on the basis that the majority of the employers out of the 9@ampaign to get this amendment through. Parliament has given
per cent of clients that he referred to behave properly. | wouldt a fair hearing, but | am not persuaded that the actual
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requirement in the Act is causing any great distress to theuch a scale of fees. It is far more practical, in terms of the
agents in their current operation. engagement of the agent, for the agent to clearly spell out the
The Hon. L.H. Davis interjecting: terms and arrangements that will apply, and that vary in each
case. | would have thought that the clause that is proposed by

The Hon. I. GILFILLAN: The work as | seeitis actually p,y colleague the Hon. Legh Davis would place a very strong
having a plague on the wall, and if there is any change theypjigation on the agent, because it is defined by law in this

go out and pencil in the change. | would expect in the;mangment, to spell out the conditions. It is really one thing

foreseeable future, if the Liberal Party is of a mind to changg, say let us have the fees placed in a certificate or somewhere
this, that they might have a different ball game to play t0 dqyp, the all, and the unsuspecting person to come in and enter
it. In the meantime, on the grounds that | do not really believe, 4 arrangement which may or may not be followed, whereas
that itis causing a problem, and there is a possibility that ifhe amendment does in fact make an obligation on the agent
does offer some protection and it may offer some protectiog, gpe| oyt that arrangement and come to terms with it at the

for the intending employees who turn up, I intend t0 0pPOSg,gint of engagement. | think it does really have a great deal

the amendment. of merit. It safeguards everyone, right from the beginning.
The situation of the employers paying all of the fees may The Hon. I. GILFILLAN: | want to assure the Council
well obviate the need for this, but as | understand it, it is notand the Hon. Mr Davis that | have read the amendment, very
imprinted in the legislation. The Hon. Legh Davis pointed outwell drafted by the parliamentary draftsperson, and it is perfectly
that, when given the opportunity, the Government did not pickunderstandable. | understand it in every detail. It does not
that up, soitis still open-ended. An agent legally can chargerovide the same effect that the current Bill does, and | will
a fee from either the intending employer or intendingnot go back over the argument about it. The current Bill provides
employee. In those circumstances, | believe it is fairly lineballthat the fees are clearly, immutably placed on the wall. The
and | do not see that it will turn too much one way or the otheramendment—
If | was convinced that it was detrimental to the business and The Hon. L.H. Davis interjecting:
slowing down the process of people getting jobs, | would look  The Hon. I. GILFILLAN: | understand what the
atit much more intently. On balance, and having regard to thamendment as written down is implying, and it would allow
fact that the Government wants to see it in, and that it doefor an agreement to be reached individually with an individual
not appear to me to be doing any harm, | do not intend telient at the time at which the engagement is entered into on
support the amendment. or before his or her engagement by a person who acts as an
The Hon. L.H. DAVIS: In wrapping up this debate, can €mployment agent. , ,
| earnestly draw the Hon. lan Gilfillan’s attention to the = SO, there is quite a clear difference. I do not intend to prolong
wording of my amendment, because | suspect that he does i€ debate. | will not support the amendment, but | certainly
comprehend that in fact it covers the point both he and th&nderstand it. iy
Hon. Terry Roberts have raised. My wording picks up the The Committee divided on the amendment:
mainstream, in 90 per cent of the cases, where the client, the

employer, pays the fee. It also picks up the point, out of the Croth T AYES (S)EII' it M. J
mainstream, with respect to modelling, some of the nursing F;]?.” ers, 1. lott, M. J.
contracts, the fashion industry and musicians, where a fee is Gilfillan, 1. Levy, J. A. W.
charged by tradition to the employee. That amendment picks Roberts,_ R.R. Sumner, C. J. (teller)
it up in every respect. Regulations can strengthen that and Weatherill, G. NOE 7W|ese, B.J.
tighten it up, so there can be no escape from that clause set . OES (7)
down in the legislation. | am appalled, quite frankly, in relation Davis, L. H. (teller) Dunn, H. P. K.
to what is a matter that | would not normally go to the Irwin, J. C. Laidlaw, D. V.
barricades on, that the Government has no adequate response Lucas, R. . Schaefer, C. V.
to the facts | have diligently assembled and put together, and Stefani, J. F.
they are facts, and there has been no attempt to rebut the merit PAIRS
of the case or the accuracy of the facts. But the Minister is just Felilppa' M. S. qurf(_jetk\]_.rc.
standing on his digs. Can | say that if Arthur D. Little was Pickles, C. A. Griffin, K .T.
asked to comment on that, he would throw his hands up in the Rope(ts, T.G. Pfitzner, B. S. L.
Majority of 1 for the Ayes.

air. Paul Keating one day not so long ago uttered the
memorable words, ‘Just watch my lips, itis L-A-W law’. Can
| say as this clause goes through: it is D-U-M-B.

The Hon. J.F. STEFANI: I will not prolong the debate, ADJOURNMENT
but I have to say that in practical terms, the display of feesin
a conspicuous place in an office foyer would not necessarily At 5.50 p.m. the Council adjourned until Tuesday 24 August
alert an employee or a person seeking employment to look at 2.15 p.m.

Amendment thus negatived; clause passed.
Bill read a third time and passed.



