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When it was drawn to my attention immediately after the
LEGISLATIVE COUNCIL election, a number of options were being presented from
various levels of government. | think at the Commonwealth
level there seemed to be a preference for some limitation on
the joint and several liability issue, so thatin an accountancy
firm, for example, there should be a division of responsibility
between the various members according to the amount of
work which they had undertaken in relation to, say, an audit,
QUESTION TIME and the degree of responsibility which they took for that
work.
COMMON LAW DAMAGES | took the view that, in respect of that, it becomes
~ particularly cumbersome and places an even greater onus on
The Hon. C.J. SUMNER: | seek leave to make a brief the person or groups which may have lost significantly as a
explanation before asking the Attorney-General a questiofesult of a defective audit. So, it seemed to me that that did
about the capping of common law damages. not necessarily represent a solution in the best interests of the
Leave granted. community, although it may certainly have worked in favour
The Hon. C.J. SUMNER: There has been considerable of auditors seeking to share responsibility.
debate in recent times about whether legislation should be Another option was to allow incorporation and, as |
introduced to place a cap on the amount of common lawinderstand that, it even moved well towards limited liability.
damages that can be awarded following a suit for negligencagain, it did not seem to me that it served the public interest
against various professions or, indeed, people driving cafsarticularly well. So, the proposition | put to the Ministerial
and the like. The general argument, in particular, by theCouncil | think it was, or the Standing Committee of
professions and others, is that the premiums that have to batorneys—they both ran one after the other so it is hard to
paid for insurance are becoming prohibitively expensive angemember which is which—was that there ought to be a
cannot keep pace with the pay-outs and the amount gfindamental look at what we are trying to achieve with an
coverage that is needed by the professions if they findudit. No-one had gone back to say, ‘We expect an auditor
themselves sued and have judgment awarded against them ferundertake these functions for this purpose to achieve a
damages at common law. particular goal.” Everyone was dealing with the issue at the
Representations have been made at various times Iand after the auditor had undertaken his or her—
builders, architects and accountants, and local government The Hon. C.J. Sumner:Not just auditors.
has from time to time expressed concern about this matter. The Hon. K.T. GRIFFIN: No, | know, but it was in the
Indeed, the Council of Professions, representing all theontext of auditing at the Ministerial Council, and that is what
professions, has also expressed a view on it. | am referring to now. No-one had gone back to look at the
Some years ago the then Attorney-General of New Southasic issue, so it was agreed that, in addition to a further
Wales, Mr Dowd QC, introduced legislation in that Parlia- examination of the joint and several liability question (I think
ment to place a cap on common law damages in somgustice Andrew Rogers is undertaking a review of that), there
circumstances. | understand that an inquiry by the Lawshould be an examination of the basic issue to see if, through
Reform Commission in Western Australia into this matter isaccounting standards or some other mechanism, it was
currently proceeding, and it has been on the agenda of thspssible to identify the task that the community wanted to set
Ministerial Council for Securities in recent times and that offor auditors, and whether that might more clearly define the
the Standing Committee of Attorneys-General. | understantimits of an auditor’s liability. At the moment that is being
that the matter is still on the agenda, and | believe that iexamined.
would have been discussed at the most recent meeting of The Hon. C.J. Sumner interjecting:
either MINCO or SCAG, which met some few weeks ago. The Hon. K.T. GRIFFIN: | am coming to that. You
My questions to the Attorney-General are as follows: asked the question yesterday that got an even longer answer
1. Does the present Government support the capping afan | am giving now, so you cannot blame me for taking just
common law damages and, if so, in what circumstances? a couple of minutes. In relation to the broader issue, if one
2. What view did the Attorney put on behalf of the Southseeks to cap liability for auditors, necessarily one has to look
Australian Government on this topic at the meetings ofat what that means for other professionals right across the
SCAG or MINCO? community. What sort of precedent would that establish?
The Hon. K.T. GRIFFIN: The capping of common law I know in relation to compulsory third party bodily injury
damages for negligence is a vargxedquestion because it liability there has been a limitation which acts against the
really means that somewhere along the line someone wilhterests of those who are injured, but nevertheless reflects
have to bear the cost of negligence actions. On the one harid,lower premiums across the range of insurance available to
if someone is injured and there is a limit on the amount whichmotorists. But someone has won and someone has lost. There
he or she can recover, Governments will ultimately pick ugthe loss was sustained by individuals who suffer injury, loss
the tab for any deficiency, even though there may be somend damage as a result of motor vehicle accidents. It raises
damages awarded. the issue of whether the medical profession, the legal
On the other hand, if there is no cap, professional indemniprofession, the accounting profession, the auditing profession
ty insurance premiums, for example, will undoubtedly keepand architects, engineers and a whole range of other people,
going up, and it may be that ultimately the community bearsas well as those at the local government level, have liability
the cost of that, so it is mexedquestion. It is certainly an for negligence. Certainly, the Government has not made any
issue to which | have given some consideration, particularlglecision about the principle at the Federal level.
in the context of the Standing Committee of Attorneys- | have indicated the approach that is presently being
General meeting and the Ministerial Council meeting. examined but, regardless of what happens there, if one is to
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move down the track of a significant capping of liabilty = The Hon. DIANA LAIDLAW: The Liberal Party
without considering the consequences of that for otheindicated that we would make a number of long overdue
professions and groups within the community, then we areommitments to road sealing and maintenance in this State,
inviting trouble not just as a Government but as a communityand in the context of road funding in general | think it is
We need to have a fundamental review of what we expect owtorth recalling the former Government’s decision 10 years
of the law of negligence— ago in 1982-83 to freeze real franchise fees to highways funds
The Hon. C.J. Sumner:You are opposed to it? to $25.7 million. Until that time, under the former Tonkin
The Hon. K.T. GRIFFIN: As a Government we have not Government, 100 per cent of fuel franchise fees had gone to
made any decision. As a Minister, | have grave concernthe highways fund for road construction and maintenance
about doing it for auditors without examining the conse-purposes. With that decision of the Bannon Government,
guences for everyone else in the community, not only lookingontinued by the Arnold Government, we found that, by
at the professionals but looking at those who are going t4993-94, only 17.74 per cent of fuel franchise fees was
sustain the loss. Another issue one has to address is tlgected to the Highways Department for road construction
question of accountability. If we limit liability for auditors, and maintenance purposes, and it is not surprising therefore
for example, how do you make them fully accountable for théhat South Australia, whether it be rural arterial roads that
work that they are doing? That is why, in respect of auditorshave not been sealed or long overdue infrastructure reforms
I took the view that we have to go back to fundamentals anéhcluding broken promises to the south over many years in
ask what sort of work are we seeking to have auditorgespect to the third arterial road, is way behind in road
undertake. That is the fundamental issue that needs to Wefrastructure.
addressed, as itis an issue that needs to be addressed acrosgor that reason the Liberal Party made a commitment
the board in other areas where the law of negligence imposegnich we will keep, and that is that there will be an increase
both a liability and presents an opportunity to those whdn road funding by $10 million indexed of funds from the
suffer loss, as a result of negligent acts and omissions, teighways fund for road construction purposes in the future.
recover damages. We made a commitment in terms of rural arterial roads that
all those roads would be constructed and sealed over a 10
ROAD FUNDING year period. In the context of road funding we also indicated
that there would be a strategic plan for transport which would
_The Hon. BARBARA WIESE: | seek leave to make a ook at our long term needs not only in road but also in public
brief explanation before asking the Minister for Transport &ansport infrastructure. The costings produced by the Liberal
question about road funding. Party were accurate, and it is not the position, as suggested
Leave granted. ) _ by the honourable member, that now | am in Government and
The Hon. BARBARA WIESE: During the last election  hayve access to the department | will be revising my figures.

campaign the Liberal Party made a range of promises ofthat is not so. We remain committed to our road funding
roads, the sum total of which was extravagant to say the leagiad construction agenda.

in view of current commitments. They included a$80 million The Hon. Barbara Wiese: All of it?
third arterial road over four years to commence in 1995, an
The Hon. DIANA LAIDLAW: Yes, of course we are.

extension of the sealed road network in rural areas, with a ; X . .
detailed list of those roads that would be sealed within &Y€ Will be pursuing that agenda and honouring that time-

particular period of time, an upgrade of tourism roads, a nedPl€. Discussions to that effect are going on at the present
pdme in the budget context, as members would realise. As a

Liberal Party, we have always had a very strong commitment
to road funding and maintenance. That is reflected in our
policies and it will be reflected in our programs in Govern-

ment over the next four years and for many more years to

and traffic signals at Old Noarlunga.

The only indication of any new road funding was a
promise to offset an additional $10 million per year from fuel
taxes. My advice at the time was that the total Liberal
package was around $200 million, to be spent over a periot®™M€:
of about 10 years, with about $125 million of that to be spent  The Hon. BARBARA WIESE: As a supplementary
in the first four years. That did not even include the promisdluestion, the Minister did not respond to my question relating
to build a bridge at Berri, which would cost at least anothef0 Whether or not she had taken advice from the Road
$25 million. In the road funding area there is very little room Transport Agency about these costs. | ask her whether she has
for discretion when you take into account the need fo@nd if she agrees with the assessment that was made for me
maintenance of existing roads, projects already commenceéast year that she will be some $20 million a year short,
and the road projects that are federally funded under participotwithstanding her commitment to add $10 million in fuel
lar criteria. According to calculations provided to me, excise to road funding in meeting the objectives that she has
expenditure on Liberal promises would exceed anticipateget for herself.
income by approximately $20 million per year for the first  The Hon. DIANA LAIDLAW: | have sought the advice
four years, despite the $10 million per year increase from fuerom the Road Transport Agency. That is a logical thing to
excise. do. The agency was made aware almost the day after |

My questions to the Minister are: now that she is inbecame Minister to prepare for the implementation of Liberal
Government and has the advantage of reliable advice on rogalicy. The roads will be funded, as | have indicated. There
costs, has she sought that advice from the road transposill be savings made within the Road Transport Agency, but
agency about these promises and, if so, what is it? Does shige $20 million is not a figure that has been brought to my
agree that she will be unable to meet her promises withoutttention. | am not sure whether it was produced for the
cancelling or reducing expenditure on other road projects, aridrmer Minister for political purposes during the campaign,
will she detail which projects she will cease to fund in orderbut it is certainly not a figure that has been brought to my
to fund her promises? attention.
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ADELAIDE AIRPORT NATIVE VEGETATION COUNCIL

The Hon. CAROLYN PICKLES: | seek leave to make The Hon. M.J. ELLIOTT: | seek leave to make a brief
a brief explanation before asking the Minister for Transporexplanation before asking the Attorney-General, representing
a question about the Adelaide Airport. the Minister for Primary Industries, questions in relation to
Leave granted. the Native Vegetation Council.

The Hon. CAROLYN PICKLES: In its transport policy, Leave granted.
the Government made a commitment to establish a forum of The Hon. M.J. ELLIOTT. My questions relate to the
interested persons to promote the Adelaide Airport and téntention of the Minister for Primary Industries regarding the
lobby the Federal Government for increased funding. MyNative Vegetation Council currently administered by the
guestions to the Minister are: has the Minister established Blinister for Environment and Natural Resources. This
forum and, if so, who are the members and what are its termgpuncil, which controls the preservation, enhancement and
of reference? If not, why not, and when is it planned tomanagement of our native vegetation is presently independent
establish the forum? of the Minister. | have been told that the Primary Industries

The Hon. DIANA LAIDLAW: A strategy for the Minister, an extensive landowner who also has relatives on

development of the Adelaide Airport has been considered ari@#€ 1and, has instigated moves to change the Native Vegeta-
approved by Cabinet. The Premier wrote to the Primdlon Act, to move the council or some of its powers or
Minister about this matter | think earlier this week. We havefunctions under his discretion and to limit the council to
also met with Qantas and we are meeting with other airlineé?e_com'ng an adwsory body only. | ask the Minister for
It is of tremendous, in fact critical, importance to the Statg fimary Industries:
that South Australia no longer is left as the poor cousin in 1. Is it true that the Minister now wants to change the
airport infrastructure. We have the sad record of having th&lative Vegetation Act to move the council or some of its
shortest runway in the nation for a capital city airport, andPowers or functions under his discretion, and to limit the
that is a severe disadvantage to manufacturing, horticulturgouncil to becoming an advisory body only?
and agricultural industry in this State, and also for the tourism 2. Is it correct that his brother, Dean Baker, has been
industry. Our focus is not only the development of facilitiesprosecuted by the council for illegal broadacre land clearance
at the international and domestic airports, but also for théo plant a potato crop with centre pivot irrigation?
extension of the runway. 3. Does the Minister accept that as a landowner and with
I should point out that, following the Kelty report on relatives involved in the industry his personal interest in the
regional development, the Government made a submissigasue precludes him from having control over this area?
to the Federal Government indicating that one of our top 4. Willthe Government make public any documentation
priorities for development in this State was the airport androm the Department for Primary Industries or the Depart-
that we would be keen to pursue the issue of privatisation afent for Environment and Natural Resources which deals
the Adelaide Airport. We believe very strongly that, if the with these proposals?
Federal Government in the forthcoming industry statement The Hon. K.T. GRIFFIN: |will refer those questions to
or in the Federal budget indicated a go ahead in fulsome any colleague in another place and bring back a reply.
tentative terms for privatisation of airports, Adelaide Airport
is the prime size for privatisation initiatives. EDUCATION FUNDING
If we are not the first candidate for privatisation in
Australia for our airport we will in fact be even more severely ~ The Hon. A.J. REDFORD: | seek leave to make a brief
disadvantaged because the funding will continue to flood teéxplanation before asking the Minister for Education and
the Eastern States. We must free ourselves—this is at legshildren’s Services a question about staffing and teachers.
the opinion of the Government—from the handicap of the Leave granted.
Federal Airports Corporation, which is not directing fundsto  The Hon. A.J. REDFORD: Yesterday in the Chamber
South Australia. 88 per cent of Federal capital funds fothe Leader of the Opposition asked the Minister a question
airports is directed to Sydney, Melbourne and Brisbane. Iabout discussions to cut 1 800 permanent teachers from the
the last financial year South Australia received onlySouth Australian teaching work force. He alleged that the
$1.3 million in funds from the Federal Airports Corporation Government had been negotiating with the South Australian
for capital infrastructure at the Adelaide Airport, and all of |nstitute of Teachers for a cut of 1 800 permanent teachers
that went to the domestic airport. from the Education Department’s work force. In response to
We are severely disadvantaged under the current structutieat answer, and on a number of occasions, the Minister said
and funding arrangements for the Adelaide Airport and in thathat the Government had not taken a decision to cut 1 800
context we have been discussing with two consortiums theeachers from schools.
purchase and operation of the Adelaide Airport. As part of The Liberal education policy, released well before the
those discussions a forum is being developed. As part of n®tate election, clearly stated:
only those discussions but the strategy | mentioned earlier The Liberal Party recognises that staffing policies of the [former]

that has been approved by Cabinet we are discussing tlgvernment have caused significant problems in providing a quality
formation of that forum. | should be in a position to announceeducation in schools. There will therefore need to be a complete
that in a couple of weeks, including the terms of referencereview of the present staffing policies. A Liberal Government will—
The whole concept of the forum and our program for the - @bolish the current 10 year limited placement policy
development of the Adelaide Airport has been endorsed by fg\;}:{g%rf g;:%fci)rr]gr%gﬂggnsendatlons of the Emst & Young
([a)riggloyer represerlltatl\t/esb WEOI dare'trll(etfln ;\% ?ag'c'%"’_‘tte' seek to move a staffing policy where principals are able to
c US.|SIOnS are also to be neld wi € Adelaide City selr?ctlthe majority of their staff to suit the particular needs of
ouncil. schoo
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consider a ‘rejuvenate the work force’ program, where older  The Hon. R.I. LUCAS: You have a negotiating position.
teachers at high school are offered targeted separationindicated on Tuesday and Wednesday that that was not
packages orrect and that the Leader of the Opposition had been

\?v(ijl?zll?c?v(/ 'ggé%rgfsnttgngvg;’kcfgsgﬂl 3;?;%?}%?523:”&%}”2; aking incorrect statements in relation to this matter. | want

salary and then take leave in the fifth year at 80 per cent of0 Place on public record, as a result of two days of to-ing and
salary. fro-ing in the public media and in this Parliament, that the

In answer to the honourable member’s question yesterday, tfg€Sident of the Institute of Teachers, late yesterday after-

Minister on eight separate occasions stated that the Gover°N Was forced to issue a media release under her name,

ment was not negotiating with the South Australian Institute-1areé McCarty, on behalf of the institute on this issue on

of Teachers to cut 1 800 teachers from our schools. Notwith/Nich questions had been raised by the Leader of the
standing that, certain elements of the television media lefPPOSItion and the Audit Commission. The statement from
with a story to the effect that the Government was proposin§€ Institute of Teachers says:

to cut between 1 800 and 2 000 teachers. The allegation was And in the Legislative Council Mr Lucas stated that negotiations

made by the President of the South Australian Institute offe’e ot underway to cut teacher numbers. This is certainly true.
Teachers he Minister is refusing to negotiate anything until after the Audit

. ) ~ Commission recommendations are presented.
At the declaration of the poll in January 1994 for this

place the current President of the South Australian Institut&S ! lsa_ld, ag]tetr liwg tc)iays of tg"ﬂgtﬁ_"dcf;]""”g mbrelﬁtlol_n tod
of Teachers, who in addition was an unsuccessful candidat8® ¢'ams that had been made in this Lhamber by the Leader

for a position in this place, indicated that she did not have an the Opposition, the President of the Institute of Teachers

; : been placed in the position of having to issue a clarifying
regrets about standing. She said that, as a consequence of LI AN
g g d tetatement indicating that what | had said in this place about

South Australian Institute of Teachers having a candida . L
education was fairly and squarely an issue at the previou@ere beln_g no negotiations under way to cut teacher_numbers
as certainly true and that | have refused to negotiate on a

State election and that everybody was aware of Liberal Par hol fi il ietv of other factors h
and Labor Party policies. She went on to say that the Soutf{'©'€ range ol ISSUes untit-a variety ot other factors have
een taken into account.

Australian public had been made fully aware of the Liberal Rt ) . .
Government’s policies and that the matter had clearly been That clearly indicates that the impression given and the
made an issue at the State election. She also said that, ag{@téments made by the Leader of the Opposition in this
result, South Australian people knew precisely what thé-hamber on Tuesday, and followed up again yesterday, have
current Liberal Government was proposing should it také)een,prove_q to be demonstrably false and that the Govern-
office. In the light of this, my questions to the Minister are MeNt's position and the statement—
as follows: The Hon. C.J. Sumner interjecting:

1. Has there been any change in the comprehensive The Hon. R.I. LUCAS: Well, you have misled in relation
26-page policy released by the Liberal Party prior to the lasto that as well.

State election? The Hon. C.J. Sumner:Read it.
2. Has any indication been given to the South Australian The Hon. R.I. LUCAS: Let us have a look at the SAIT
Institute of Teachers about staffing cuts? Journal then. Come in spinner. It is on page 4 of the SAIT

3. Does the Minister have any views as to why the Soutdournal.
Australian Institute of Teachers would be making these The Hon. C.J. Sumner:Read it out.
allegations to the media at this time and to members oppos- The Hon. R.l. LUCAS: Mr Ken Drury, who has been
ite? saying a whole variety of different things in relation to this

The Hon. R.I. LUCAS: | thank the honourable member issue over the past two days, under the heading, ‘The Big
for his questions. As members will know, the Leader of thePicture Unfolds’, which is a statement on negotiations by Ken
Opposition claimed in this Chamber on Tuesday, andrury, Vice President, talks about 1 800 permanent teacher
followed it up by a question yesterday, that he was able tgositions to go. What the Hon. Mr Sumner did not read out
reveal that the Liberal Government was about to cut 1 80(s:
teachers from our schools. ... backfilling of the aforementioned 1800 positions with

The Hon. C.J. Sumner:That's not what | said. younger contract employees!

The Hon. R.I. LUCAS: Yes, that is what you said. The That is a replacement of 1 800 teachers with another 1 800
Leader of the Opposition then went out to the media andeachers. What the Leader of the Opposition sought to portray
indicated to all and sundry that the Liberal Government wasn this Chamber was that the Government and the Minister
negotiating with the Institute of Teachers to cut 1 800had taken a decision to cut 1 800 teachers from our schools.
teachers from our schools. The Leader of the Oppositiomf course, being deliberately deceptive, he did not read out
knows— the rest of the article by Mr Ken Drury, which says:

The Hon. C.J. Sumner interjecting: ] ] ... backfilling of the aforementioned 1800 positions with
The Hon. R.l. LUCAS: Well, that wasn't right, either. younger contract employees!

You do not negotiate unless you have made a decision. | ghoyd have thought that even the Leader of the Opposition

The Hon. C.J. Sumner:Of course you do. would understand the notion of backfilling with 1 800

The Hon. R.I. LUCAS: You don't negotiate. You don’t positions. Quite simply, it means that you replace 1 800
understand the process. teachers with a particular classification with different teachers

Members interjecting: with a different classification status. It is the same number of

The Hon. R.I. LUCAS: And we were not negotiating.  teachers—
The Hon. C.J. Sumner: It is bizarre. No-one in the Members interjecting:
world— The PRESIDENT: Order!
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The Hon. R.I. LUCAS: It is the same number of front page reportin the South Australian Institute of Teachers
teachers—no cut of 1 800 teachers. So, again, the statemedtsirnal which indicates that no discussions have taken place,
made by the Leader of the Opposition have been proved tis incorrect.
be demonstrably false. As | said on Tuesday, and again The Hon. C.J. SUMNER: | have a supplementary
yesterday, and as | confirmed in a statement that | gave to tlogiestion, Mr President. In the light of the fact that the article
Advertisellast evening, there have been and will continue tdoy Mr Ken Drury, Vice President of the South Australian
be some discussions with the Institute of Teachers about thastitute of Teachers—
classification status— Members interjecting:

The Hon. C.J. Sumner:Negotiations. The PRESIDENT: Order!

The Hon. R.I. LUCAS: No; discussions at this stage  The Hon. C.J. SUMNER: | am happy to debate it with
about the classification status of teachers within our schoolgou any time you like, mate. If you want to, | am happy to
That brings into question the notion of the 98 per cent and Qdebate it.
per cent mix that we have at the moment. The current system The Hon. A.J. Redford interjecting:
means, as | said yesterday and will not repeat in detail, that The Hon. C.J. SUMNER: I will. Just hang on a minute.
we have over 1000 permanent teachers who have begam happy to debate it with you any time you like. All right?

shuffled around the jigsaw puzzle of schools that we have iMove a motion and | will debate it with you. Otherwise shut
South Australia in temporary positions. This notion of the 98,p.

per cent and 2 per cent mix within the total number isanissue  An honourable member: It's up to you.

that will be discussed. The Hon. C.J. SUMNER: Sure. | am quite happy to do
In relation to the question from the honourable membey;,

about rejuvenating the work force scheme, what we have The PRESIDENT: Order!

ind,i\(/l:ateg is thatt—. i The Hon. Diana Laidlaw: You need more self control.
€mbers Interjecting. The Hon. C.J. SUMNER: You have got to be joking.
The PRESIDENT: Order! The PRESIDENT: The honourable member is asking a

The Hon. R.I. LUCAS: We indicated in our policy ; ; ;
. . supplementary question. | suggest that he ask his question
statement that we would be looking to rejuvenate the Worlénglpnot enter?/n?o debate. 99 q

_force scheme whereby older_ and more exper_ienced teachers, The Hon. C.J. Sumner:What about him?
if they took targeted separation packages, might be replaced
by younger teachers in the work force.

The Hon. Anne Levy: Inexperienced teachers.

Members interjecting:
The Hon. C.J. SUMNER: I tell you what: | learnt well
over the past 10 years, with you clowns. Mr President, the

e|;r gg?&%gé&gg’g% a-g:‘ierrset giesgg?/\;ﬁﬁt:ﬁz |trC1J gat'o-gﬁieOSouth Australian Institute of Teachelsurnal contains an
9 pp Hrticle by Mr Ken Drury, Vice President, entitled ‘The Big

by Clare McCarty on behalf of the Institute of Teachers. Shqz,Oilcture Unfolds' which states:
raised the concept that we had an ageing teaching force an .
that the Government ought to look at replacing some of ouy SAIT has already formed an ad hoc reference group of activists

. - 0 monitor and advise the SAIT negotiators who are dealing with this
older and more experienced teachers with younger teachergiy picture'.

The Hon. C.J. Sumner:Not younger contract teachers? In liaht of that article. h the Minist that h

The Hon. R.l. LUCAS: No, certainly the original position n light or that article, how can the |n’|>s er say that he or
of the Institute of Teachers was that they be replaced b§AlT has not entered |nt.o hegotiations
younger permanent teachers. In relation to the genesis of the 1€ Hon. R.I. LUCAS: | can say it quite clearly because
idea about rejuvenating the work force, one adaptation of thaf'® President of the Institute of Teachers in a statement
is that you replace them with permanent teachers and anothﬁ'arJeaseOI yesterday said:
could be that you replace them with contract teachersund'grthvsa'l-e%s'gﬂ‘t’etg’c‘;g”mrn%ggfss s'}'aﬁtiidigegg:tigit:]clmst:'ll\{leere?ﬁé
HQV\_/ever, the notion of rejuvenating the work force in theMinister ig refusing to negotiate anything until afterythe Audit
original form, as suggested by the Institute of Teachers, wagommission recommendations are presented.
raised with me some 12 months ago in one of a series of
meetings that | had with the Institute of Teachers in the OUTWORKERS
development of the Liberal Party’s education policy.

The third aspect of the question from the honourable The Hon. R.R. ROBERTS: | seek leave to make an
member relates to the Ontario scheme, the five over fougxplanation before asking the Minister for the Status of
scheme, on which | have made some public statement®omen a question about women in the work force.
recently. The honourable member is correct in saying that that Leave granted.
scheme was announced as part of the education policy The Hon. R.R. ROBERTS:In theRecordemewspaper,
document in that we would look at it as an option for schoolswhich is published in the city of Port Pirie where I live, an
That document also indicated that we would look at trying taarticle entitled ‘Work reforms benefit women’ recently
give principals more say in hiring their teachers. Thoseappeared. This article was sent to me by my colleague, who
schemes have been part of the public record since last yeas;the organiser of the Australian Workers Union in Port Pirie,
| have repeated them on a number of occasions; and | amho informed me that almost all of the article was wrong. |
somewhat surprised to see the front page of the Salirnal  am disappointed with that, as the article was an accurate
indicating that there have been no discussions with thaccount of press releases that were jointly put out by the
Institute of Teachers about both of these schemes. Minister for the Status of Women and the Minister for

On at least two separate occasions | have discussed bdtidustrial Relations, the Hon. Mr Graham Ingerson.
schemes with the President of the Institute of Teachers—late Mr Girdham advised me that almost all the points referred
last year and early this year—as part of an ongoing series @ under the general heading ‘It's the first time’ were
discussions | have had with the Institute of Teachers. So, thacorrect. | have now taken advice from other people in the
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industrial relations area, and | believe that some of thoseew legislated rules governing the termination of employment, and

points need to be refuted. Mr Ingerson asserted in the articlglaranteeing employees fair treatment in dismissal matters.

that: It has been claimed consistently by members of the Govern-
Many aspects of the existing industrial relations system werdnent that the unfair dismissals legislation in this State has

tailored around male, blue-collared occupations, and these inflexibleeen too easy to access. In fact, they have legislated to make

awards failed to reflect the modern demands of the South Australigig more difficult for people to get unfair dismissals, and the

work force, including women. only way— '

Most of the industrial laws in this State refer to all workers,  An honourable member interjecting:

and there is no discrimination between women and men. The The Hon. R.R. ROBERTS: It is clear from the docu-

article further states: ments and from the advice given to me that the only way that
The Government realises that working women require a flexibléhe process will be sped up is that, instead of having 21 days

industrial relations system—one which enables them to integrati apply for unfair dismissal, these people will now have only

work needs with parental and social demands. 14 days.

Mr President, | agree that that is true. The article goes on:  Members interjecting:

For the first time, working women in both unionised and non- _ 1he Hon. R.R. ROBERTS: | am explaining to the
unionised businesses will be able to negotiate enterprise agreemerf@uncil the advice that has been given to me. This is not my

| am advised that women have that right now under th pinion. The article goes on and quotes the Minister for the

existing industrial relations system: there is no ambiguity im>tatus of Women. The article continues:

that, and, on the advice that has been provided to me, that j She said that in contrast [to the previous Labor Government] the
inco,rrect, It also states: ' government was acting to improve the industrial relations system

for women, rather than merely mouthing platitudes. She said women
For the first time, working women will be able to negotiate had been disadvantaged for too long under the existing industrial
flexible employment contracts as well as new options for part-timeelations system which had failed to cater for their real needs. Ms
work, fixed-term contracts and flexible work rosters. Laidlaw said the Government'’s Industrial Relations Bill was a major
step forward and implemented many of its pre-election promises to

Again, I am advised that that is not true; all those options argqgress the social and economic needs of South Australia’s working
available under the existing legislation. The article goes oniomen.
For the first time working women will be guaranteed by a Stateln the light of all that, my questions are as follows:
Act of Parliament equal pay for work of equal value in allawards, 1 il the Minister for the Status of Women support
and enterprise agreements. outworkers who are not classified as employees under
Mr President, the industrial laws are very clear in relation taexisting legislation and/or the proposed legislation and who
that topic: equal pay for equal work. I am advised that someyre now classified as contract workers and do not have rights
awards do not have that provision, but you have to dig a veryp agreements or awards by now supporting the proposal for
deep hole in our industrial relations records to find them. Thgutworkers legislation that failed in this Chamber last year?
article further states: 2. Will the Minister move amendments to the Industrial
Mr Ingerson said working women would have guaranteed rightdRelations Bill to provide a minimum 12 months parental
to annual leave, sick leave, maternity leave and adoption leave. |eave to workers—both male and female—as a minimum
Those options are available in many awards at present. Mitandard for enterprise agreements and awards in this Year
Ingerson also claims in the article that women will haveof the Family?
access to the employee ombudsman. As the Opposition well The Hon. DIANA LAIDLAW: | suggest to the honour-
knows, the employee ombudsman will not have any part t&ble member that he seek another adviser. | understand that
play where working women are concerned unless there e honourable member has a background in industrial
evidence of coercion under this new legislation. The articléelations and | hope that, when representing his members in
further states: the past, he did not misrepresent the situation as he has on
For the first time, women who are outworkers— this_ occasion, _because he has confused two issues, and
. ) . deliberately so it would appear. The honourable member has
and this is the interesting part— failed to acknowledge that the press statement released by my
working from home will be able to use the employee ombudsmargolleague and myself referred to aspects that are in the Bill,
to investigate their conditions of employment and advise them ofyhich we would wish to see passed through both Houses.
their legal rights. We propose that all these measures be incorporated in the
Under the legislation, he can only provide that service whergegislation. That is not the case in industrial legislation in this
coercion is involved. It has been put to me by my adviserState. The provisions may be in awards but they are not in the
that the ombudsman is indeed not an ombudsman at all; hegislation and it is that that we are guaranteeing in terms of
is under the direction of the Minister. The article goes on: |egislation. Therefore, in terms of enterprise agreements and
For the first time the South Australian law will recognise the rightthe like, they are the minimum standards guaranteed by
for enterprise agreements to extend sick leave to allow workingegislation and they are important initiatives for women in the
women to care for ill children, spouses, parents and grandparentyorkplace in this State. It is also important to recognise that
Mr President, that is indeed not correct. Under many awardso many women, in fact the majority of women in the
that is a wellknown practice, and it can be written into anyworkplace in huge numbers, have chosen in the past not to be
agreement at the present time. Under the new legislation thgart of the union structure. | will not put forward all the
Minister has the opportunity under section 113 to intervenereasons for that. | will advance them—
In fact, he is the only person who can intervene to stop it The Hon. Anne Levy: That would be debating the issue,
from happening now. In fact, it does happen now. The articlevouldn't it?
further states: The Hon. DIANA LAIDLAW:  Well, unlike the honour-
Working women will have access to fairer and faster justice indble member, | will address this issue in the second reading
unfair dismissal claims and for the first time will be able to rely uponand Committee stages of the Bill. It is important to recognise
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that because the former Government did not allow for peopl&ilometres an hour and 70 kilometres an hour, but in this area
not in unions, including women who comprise the majoritythere are no signs whatever on the eight lane highway (four
of people who are not in unions, to register awards in courtianes each way), yet people are being picked up and charged
any enterprise agreement that they may have negotiated afat doing 70 kilometres an hour. Will the Minister have the
freely negotiated that was in their best interests, the formespeed cameras cease checking this area until the road is
Government would not allow to be registered. We have saigroperly signed?

in this industrial legislation that those agreements can be The Hon. K.T. GRIFFIN: | will refer the question to my
registered, whether a person is within a union or not, whetherolleague and bring back a reply.

their workplace is unionised or not. That is an enormous

advance for women taking control of their work situation and AFFIRMATIVE ACTION

making their home lives something that t_hey can readily | reply toHon. ANNE LEVY (8 March).

accommodate because they are actually in their own best The Hon. DIANA LAIDLAW: The Government is currently

interests. reviewing all areas of policy affecting women in South Australia,
Members interjecting: inl_cludin_g thedafﬁr(TgtivE action poliéy in regard to contrlact cch]r_n;1
. pliance introduced by the previous Government. Any policy whic
The PRESIDENT: Order! - . requires this State to act as an enforcer or regulator of Common-
The Hon. DIANA LAIDLAW. The Bill is a major ealth legislation, be it affirmative action legislation or otherwise,
advance for women in the industrial area in this State. demands prudent consideration. There are some doubts about how
relevant, appropriate and useful this policy has been. | am advised
EDUCATION FUNDING that the Governments of Queensland, Western Australia, the ACT,

Tasmania and the Northern Territory do not have similar policies.
. L While Cabinet has not yet considered the issue, | would expect that
“The Hon. C.J. SUMNER: My question is directed to the - some practical changes will be recommended in the near future.
Minister for Education and Children’s Services as follows:
Given the Government’s and the Minister’'s long espoused OLYMPIC DAM
commitment to freedom of information, what were the names
' . In reply toHon. CAROLYN PICKLES (15 February).
of .the p,eople from the Department for Education z.ind The Hon. R.I. LUCAS: The Premier has supplied the following
Children’s Services who met with the South Australianresponse.
Institute of Teacher's negotiating team on three separate 1. See my answer to an identical question asked in the House
occasions, the last being 29 March? Secondly, did any off Assembly on 15 February 1994. _
these people keep notes of the discussions or negotiatiopessgbn's%{;isr?ti'r?ffc')?%i‘:}‘gtc;vgszﬁﬁme'ﬂt”gggnccioergora“o” responded
W'.th. the |nst|tute?_Th|_r dly, in view .Of Fhe Cor.]ﬂ'CF between the 3. Western Mining Corporation has employed AGC-Woodward
Minister and the institute, and within the institute, over theclyde as consultants to investigate, inter alia, the time it will take to
nature of these discussions, will the Minister table the notegmove the material. ' '
taken so that this issue can be clarified, particularly so that 4. | amt not ?hware Oft ant)_/ non-c(:jompllar;_ce W']}hthStattU!}Pry
; ; P, quirements in the construction and operation of the tailings
the issue of whether the queSt.'On of areduction in the nugqbégtention system which occurred while the former Labor Government
of permanent teachers was discussed can be resolved? If g yitimate responsibility for the administration of the Roxby

Minister will not table the notes of the conversations,Downs (Indenture Ratification) Act and all State approvals necessary

negotiations or discussions, why not? for the project to proceed. The project will continue to be subject to
The Hon. R.I. LUCAS: | will get the detailed answers to detailed environmental assessment and monitoring.
those questions. | know the Director of Personnel, Ms URANIUM ENRICHMENT

Marilyn Sleath, was present at those discussions, but which
other officers and which officers represented the Institute of Inreply toHon. T. CROTHERS (15 February).
Teachers at that meeting, | will ascertain. The Hon. R.I. LUCAS: The Premier has provided the following
. : response. | refer the honourable member to my replies to questions
The Hon. C.J. Sumner.Tthe meetings. on this matter in the House of Assembly on 15 February 1994.
The Hon. R.l. LUCAS: | will look at that. It may be

interesting to have the names of the institute negotiators, HARNESS RACING
discussers, or participants | suppose is the best word.
The Hon. C.J. Sumner:You said negotiators. In reply toHon M.J. ELLIOTT (23 March 1994).
The Hon. R.I. LUCAS: | said ‘participants’. It will be The Hon. DIANA LAIDLAW: The Minister for Recreation,

- . ot ) . . port and Racing has provided the following information:
interesting to look at the institute’s participants as well in that> In response to this question, the Minister for Recreation, Sport

round of discussions. As to the other questions, | will takeand Racing refers to a media release issued on 10 March 1994, in

them on notice and bring back a reply. which the Minister clarified his position in relation to a recent report
which assessed the structure of the harness racing industry in South
SPEED CAMERAS Australia.

That report, prepared by Messrs Evans and Mules of the
University of Adelaide, is an independent report, without Ministerial
‘The Hon. G. WEATHERILL: | seek leave to make a gays. Ittywas initiated by the Bpreeders’, gwners’, Trainers’ and
brief explanation before asking the Attorney-GeneralReinspersons’ Association and was commissioned by the South
representing the Minister for Emergency Services, a questiofiustralian Harness Racing Board.
about speed cameras. Following the publication of the Report, the Board requested
Leave aranted comments from all harness racing clubs in relation to the matters
g : . raised, and any other matters affecting the industry. Clubs were
The Hon. G. WEATHERILL: | have recently received requested to forward their comments to the Board by 30 March 1994.
a number of complaints about speed cameras on the Southe Board has indicated that it expects to reach its final decision on
Road between Marion Road and Sturt Road where the polidg€ rfecommendations at its meeting in April 1994.

- L P The Board has undertaken to keep the Minister fully informed
seem to be having a ball picking up people driving at abOUBf any proposal which it may develop, which would impact upon the

70 kilometres an hour. Travelling along South Road beforgtyre of the industry. The Minister's only involvement to date has
Sturt Road and after Marion Road are signs saying 8B@een to approve the Boards’ request to transfer the two remaining
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race meetings of the Franklin Harbour Club, for the current seasomendment is made to the Supreme Court Act 1935 by
to Whyalla on the basis of safety, following a report from the jnserting a new section 13A.

Stipendiary Stewards. : : . .
The Minister has made it clear that he wants the opportunity t The second s to section 24. Section 24 requires orders for

consider all recommendations the Board may make concerning tﬁ@.e transfer of proceedings between the Supreme Court and

future registration of clubs, including the issue of the allocation ofDistrict Court to be made by a judge. The Chief Judge has

racing dates. ) ] __ requested an amendment to enable such orders to be made by
The Honourable Member's question refers to an additionah master also. Most interlocutory applications in each court

$200 000 being available for harness racing this year, and that no Sl
of this has gone to country areas. The fact is that the harness raci%%e heard by masters. An application for change of venue may

code will receive the same amount this financial year as it received€ll be made in conjunction with some other interlocutory
in the previous year, due to supplementary distributions being madgpplication and should be able to be disposed of at the same
available from the TAB Capital Fund and the Racecourses Develofhearing.
:gigfvigﬁ;%tsggptry clubs will receive no less than the allocations e "thirg amendment to the District Court Act is to section
' 43. Section 43 provides that appeals against decisions of
District Court masters in interlocutory judgments go to a
judge of the District Court. The Chief Judge has requested an
amendment to provide that all appeals from masters are to a
District Court judge. Most matters dealt with by the District
STATUTES AMENDMENT (COURTS) BILL Court masters are interlocutory matters, but they can give a
judgment which finally disposes of an action in certain
The Hon. K.T. GRIFFIN (Attorney-General) obtained circumstances (e.g. where a party is in default or where an
leave and introduced a Bill for an Act to amend the Criminalapplication is made for summary judgment because there is
Law Consolidation Act 1935, the District Court Act 1991, the no merit in the defence filed).
Enforcement of Judgments Act 1991, the Magistrates Court At present, an appeal in respect of such a decision has to
Act 1991, the Summary Procedure Act 1921 and the Suprentge taken to the Full Supreme Court. That is an unnecessarily

Court Act 1935. Read a first time. expensive way of resolving the matter. All appeals against
The Hon. K.T. GRIFFIN: | move: decisions of a District Court master should be to a judge of
That this Bill be now read a second time. the District Court. A further right of appeal would lie to the

This Bill contains minor amendments to the legislation whichFull Supreme Court if such an appeal were warranted.
was enacted in 1991 to restructure the courts system and Section 7 of the Enforcement of Judgments Act 1991 is
improve efficiencies in the courts. As is to be expected witramended to make it clear that the Sheriff can seize money and
major legislative change, experience will show that finebank notes. Section 7 of the Enforcement of Judgments Act
tuning of the legislation is required. The opportunity has beemleals with warrants of sale and provides for the seizure and
taken to include some other amendments which do not arissle of personal and real property of the judgment debtor. An
directly out of the operation of the 1991 legislation. argument could be mounted that the section does not
The first Act to be amended is the Criminal Law Consoli-authorise the Sheriff to seize money or bank notes. The
dation Act 1935. Appeals in criminal matters from the matter needs to be put beyond doubt.
District Court are provided for in Part X| of the Criminal Law ~ Two amendments are made to the Magistrates Court Act
Consolidation Act 1935. Appeals from the District Court are1991. First, section 40 subsection (1a), which provides that
to the Full Court of the Supreme Court. Orders made orthere are no appeals against interlocutory judgments given in
appeal are enforceable by the Supreme Court. Provision immary proceedings, was wrongly inserted in section 40
made to give the District Court the authority to enforce anyand should be in section 42. The second amendment is also
conviction or order made on appeal as if it had been made hip section 42. Appeals in criminal matters from the Magi-
the District Court. strates Court are instituted pursuant to section 42 of the
These amendments are made to the District Court Ad¥agistrates Court Act. Previously the appeal provisions were
1991. Thdfirst inserts a new section 14A providing for grant- in Part VI of the Justices Act and included section 170(1)
ing a judge leave without remuneration. A judge of thewhich provided that where any conviction or order was
District Court who wishes to take leave without remuneratioraffirmed, amended or made upon any appeal, the justices
should, provided it is convenient for the court, be able to ddrom whose decision the appeal was brought, or any other
so. The legislation as it is now prevents this. The Districtustice, could enforce the conviction or order as if it had not
Court Act provides in section 14 that a judge of the Court isheen appealed against, or had been made in the first instance.
entitled to leave on the same basis as a judge of the Suprerii@ere is no similar provision in the Magistrates Court Act
Court. The Supreme Court Act 1935 is silent in relation toand this has resulted in enforcement proceedings such as
leave other than pre-retirement leave. The two Acts are silemipplications for estreatment of bonds imposed by the
in relation to leave generally. The effect is that a judge iSSupreme Court being brought in the Supreme Court for
entitled to be remunerated whether he or she is working cenforcement.
not. In fact, judicial leave is governed by administrative  Several amendments are made to the Summary Procedure
arrangements rather than by legal rules deriving from Acté\ct 1921. Section 5 of the Act classifies offences into
or other legislative instruments. summary offences and indictable offences. Section 5(6)
The amendment goes on to provide that any leave takeprovides that where an offence may be either summary or
under the section will not be taken to be judicial serviceindictable according to the circumstances surrounding the
within the meaning of the Judges’ Pensions Act 1971. It iffence the circumstances will be conclusively presumed to
necessary to provide for this as a judge who takes unremundse such as to make the offence a summary offence. Some
ated leave would continue to accrue pension entitlements adfences are summary or indictable depending on whether the
the judge would still be taken to be in judicial service within offence is a first or subsequent offence. Sometimes the
the meaning of the Judges’ Pensions Act 1971. A similaprevious convictions of offenders are not discovered until the
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offender is being sentenced. The court may then be faced Clause 9: Amendment of s. 352—Right of appeal in criminal
with the dilemma that the offence is not a summary offence¢ases

i idi lauses 4 to 9 do not effect any substantive changes to the principal
This problem can be solved by providing that the anteceden ot but merely bring the terminology Up to date by deleting al

of the offender will be conclusively proved to be such as Qgterences to a District Criminal Court and, where necessary,
make the offence a summary offence in the same way as th@bstituting references to the District Court.

circumstances surrounding the offence are conclusively Clause 10: Insertion of s. 356A

proved to make the offence a summary offence. Section 5(%ause 10 inserts a new section 356A into the principal Act to allow
is a similar provision in relation to minor indictable and the District Court to enforce convictions and orders affirmed,

L . . amended or made on appeal to the Full Court of the Supreme Court.
major indictable offences and is amended in the same way. c|ause 11: Amendment of s. 358—Judge’s notes and report to

Section 102(2) and (3) of the Summary Procedure Acbe furnished on appeal
1921 provide that summary offences can be included in a@lause 11 does not effect any substantive change to the principal Act
information with indictable offences and that the summarylut merely changes the obsolete reference to the District Criminal

S PR urt to a reference to the District Court.
offences are to be tried in the same manner as the indictabe® Clause 12- Amendment of s. 368—Rules of court

offences. If summary matters are committed for trial 2long-jayse 12 does not effect any substantive changes to the principal
with one or more indictable offences there is the possibilityact but substitutes a new subsection (5) which refers to the District
that the DPP may choose not to include them on his informa<ourt and uses language which is in line with modern drafting style.
tion (for any one of several reasons), they may be severed by PART 3

the court or the accused may plead guilty to the indictable AMENDMENT OF DISTRICT COURT ACT 1991

. . Clause 13: Insertion of s. 14A
offences. In any of these instances, in the absence of a pl use 13 inserts a new section 14A into the principal Act allowing

of guilty, the only way the summary offences can be disposegudges of the District Court to apply for special leave without pay.
of is by trial in the superior courts. There is no machinery toPeriods of leave under this section are to be granted by the Governor,
remit them to be tried in the Magistrates Court. An amend®n the recommendation of the Chief Judge. The new section also

; rovides that any such period of unpaid leave is not ‘judicial service’
ment is made to allow the court to transfer the offences fo ithin the meaning of the Judges’ Pensions Act 1971 and therefore

trial as summary offences in the Magistrates Court. |l not count in the calculation of pension entitlements.

It has long been the law that it is desirable, exceptin ex- Clause 14: Amendment of s. 24—Transfer of proceedings
ceptional circumstances, that two or more persons chargexgtween courts . o .
with having committed a crime jointly should be tried Clause 14 amends section 24 of the principal Act by striking out the

: P ference to a Judge of the Supreme Court and substituting a
together. The interests of justice demand that the court Shou[@ference to the Supreme Court or a Judge or Master of the Supreme

have the whole of the picture presented to it. As the law is atourt.

present, where the offence is a minor indictable offence one Clause 15: Amendment of s. 43—Right of appeal

accused may opt for trial in the Magistrates Court and thé&lause 15 amends section 43 of the principal Act by striking out the
other may opt for trial by jury in the District Court. Section 'eférence to an interlocutory judgment given by a Master and

122(3) of the Justices Act (now repealed) gave the Magistra@ggi?ittﬂtt'gg gfrgfﬂggﬁfr_to ajudgment given by a Master or the Court

the power, in appropriate circumstances, to commit a PART 4
defendant to trial notwithstanding that he or she had failed toAMENDMENT OF ENFORCEMENT OF JUDGMENTS ACT
elect to take that course. The provision was commonly used 1991

where two persons were jointly charged and only one elected Clause 16: Amendment of s. 7—Seizure and sale of property

; ; ; ; lause 16 amends section 7 of the principal Act by inserting a new
for trial by jury and the court considered that the interests OEubsection (7). New subsection (7) provides that where the sheriff

justice demanded a joint trial. ) seizes a bank note or money in pursuance of a warrant of sale the
Finally a new section is inserted in the Supreme Court Actheriff must, unless the bank note or money has a value greater than
1935. Section 25 of the District Court Act and section 20 ofits face value, hand it over to the judgment creditor in full or partial

the Magistrates Court Act authorise those courts to issue $tisfaction of thej“dgme”;'ART c

warrant for the arregt of awitness who disobeys fasubpo.e'na. AMENDMENT OF MAGISTRATES COURT ACT 1991

The Supreme Court judges have requested a similar provision clause 17: Amendment of s. 40—Right of appeal

be inserted in the Supreme Court Act and this has been dom@@ause 17 strikes out subsection (1a) from section 40 of the principal
by inserting a new section 35. | seek leave to have théct.

tail xplanation of cl incl nsardwithout Clause 18: Amendment of s. 42—Appeals _
dmeyarlezei((jji?]gpita ation of clauses includedHansardwithou Clause 18 inserts new subsections (1a) and (6) into section 42 of the

principal Act. New subsection (1a) provides that an appeal does not

Leave granted. lie to the Supreme Court against an interlocutory judgment given in
Explanation of Clauses summary proceedings. . . .
PART 1 New subsection (6) is an equivalent provision to proposed section
PRELIMINARY 356A of the Criminal Law Consolidation Act 1935, providing for the
Magistrates Court to enforce orders made on appeal.

Clause 1: Short title

Clause 2: Commencement
Clauses 1 and 2 are formal.

Clause 3: Interpretation

PART 6
AMENDMENT OF SUMMARY PROCEDURE ACT 1921
Clause 19: Amendment of s. 5—Classification of offences
: ] Clause 19 amends section 5 of the principal Act by substituting new
Clause 3 is a standard clause for Statute Amendment Bills. subsections (6) and (7). New subsection (6) deals with offences

PART 2 : e : ;
which may be classified as either summary offences or minor
AMENDMENT OF CRIMINAL LAW CONSOLIDATION ACT indictable offences according to the circumstances surrounding the

1935 . commission of the offence or to the antecedents of the defendant.
Clause 4: Amendment of s. 5—Interpretation New subsection (7) deals with offences which may be classified as
Clause 5: Amendment of s. 274—Interpretation either minor or major indictable offences according to the same
Clause 6: Amendment of s. 285c—Notice of certain evidence teonsiderations. Proposed new subsection (6) provides that where the
be given complaint charging the offence designates it as a summary offence
Clause 7: Amendment of s. 299a—Orders as to firearms anthen both the circumstances and the defendant’s antecedents will be
offensive weapons conclusively presumed to be such as to make the offence a summary

Clause 8: Amendment of s. 348—Interpretation offence, and proposed new subsection (7) makes an equivalent
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provision for offences which may be either minor or major indictable ~ That aside, at least some of us in the Parliament feel free
offences. ) ) . to consider the issue of compulsory vehicle checks on its
cha%%lése 20: Amendment of s. 102—Joinder and separation Gfyerits. Based on current available information, there appears
Clause 20 inserts a new subsection (3a) into section 102 of th D€ NO obvious reason to introduce them at this time.
principal Act and makes a consequential amendment to subsectiégonsideration of the need for compulsory vehicle checks is
(3) of that section. New subsection (3a) gives a superior court powerot new. The first Australian system of roadworthiness
witrﬁ?gﬁilg;"b’{éa%ggﬁgg‘ig ‘{‘r’]fgcl\f/‘l;‘gi‘grg‘t*gg g)c')ﬂ‘?tdfg‘r";‘rfi‘ah”format'omnspections was introduced in New South Wales in 1946-47.
Clause 21: Amendment of s. 103—Procedure in the MagistratelzsunderStand that the South Australian Automobile Ch?m.ber
Court of Commerce, now known as the Motor Trades Association,
Clause 21 amends section 103 of the principal Act by inserting a neegan promoting the idea of annual re-registration inspections
subsection (4). New subsection (4) gives a Magistrate power tin South Australia as early as 1973. Those who advocate
commit a defendant charged with a minor indictable offence t0 &,mnyisory vehicle inspections usually do so on the grounds
superior court for trial, even though that defendant has failed to ele tth ilb . i d safety by i .
for trial in a superior court, where a co-defendant has elected for tridf1at there will be an improvement in road safety by improving
in a superior court. the roadworthiness of vehicles. However, available informa-

PART 7 tion thus far does not support this.
ClaﬁgﬂeEzl\lzpmgggi—oaifS:igBEME COURT ACT 1935 The South Australian Office of Road Safety figures show
Clause 22 inserts a new section 13B into the principal Act. Th(;th""t_for the three years 1989 to 1991, brake failure and other
proposed new section is an equivalent provision to proposed sectiof€hicle faults apparently caused less than 1 per cent of fatal
14A of the District Court Act 1991, providing for the Governor, on and casualty collisions. In other words, roadworthiness of
the recommendation of the Chief Justice, to grant special leavgehicles appears to be a minor factor in vehicle accidents. In

without pay to judges of the Supreme Court. : - et
Clause 23: Insertion of . 35 other States where compulsory inspections exist, it would

Clause 23 inserts a new section 35 into the principal Act giving théPPear they have had little impact from a road safety
Supreme Court powers to compel the attendance of witnesses apgrspective. Currently compulsory annual inspections for re-

the production of evidentiary material equivalent to those given taegistrations are required in New South Wales for all
the District Court under section 25 of the District Court Act 1991 and, e hicles: in the Northern Territory for vehicles over three
to the Magistrates Court under section 20 of the Magistrates Coug}ears ola and there is a somewhat complex scheme which

Act 1991. also operates in the ACT dependent on the age of the vehicle,
The Hon. ANNE LEVY secured the adjournment of the while Victorian and Queensland authorities require a
debate. roadworthiness inspection at change of ownership.
I should say that none of these schemes has been compre-
MOTOR VEHICLE INSPECTION hensively evaluated to determine the benefits in a road safety
] ) ) ) context. However, there have been some studies undertaken
Adjourned debate on motion of Hon. Diana Laidlaw:  which provide some interesting results. For example, a survey
That the Environment, Resources and Development Committegndertaken by the NRMA last year indicates that despite
be required to investigate and report on the issue of compulsorgnnual vehicle inspections the majority of vehicles had tyre
inspection of all motor vehicles at change of ownership. faults that would reduce their performance. The survey of
(Continued from 24 March. Page 302.) over 3000 tyres on cars in Sydney, Newcastle and
) ) Wollongong found that only 17 per cent were at the correct
The Hon. BARBARA WIESE: | oppose this motion. | hressure and had no other faults, two thirds of the tyres
must say that | was rather surprised to learn from thnecked were at the incorrect pressure, whilst 27 per cent
contributions made to this debate by the Hon. Mr Elliott andsp,gwed evidence of uneven wear. One fifth of the tyres
the Hon. Mr Terry Roberts that this matter may have beefspected had at least one problem with the tyre wall, for

introduced to the Legislative Council unnecessarily becaus%xamme’ cuts, cracks, bubbles and scuffs, and 11 per cent of
as they indicated, the Minister had already referred it to thene tyres showed evidence of tread damage.

Environment, Resources e_md Development Committee of her From this we can see that, despite compulsory vehicle
own voI|t|or], as she s entitled to do. However, I have hearqnspections, many problems affecting the roadworthiness of
since that it may have been a Clayton’s reference to .th§ehicles remain undetected or at least appear between
(frefspections and are not attended to. Furthermore, a State
; : : . . . %mparison of the number of fatalities per 100 million vehicle
just provided background information for the committee inyj,metres indicates that the fatality rate in New South Wales
anticipation t_ha_t the Leglsla_tlve Coun_(:ll W'" refer it. If that is not significantly better than in other States. In factin 1992
is so, then this is a very cynical exercise indeed. the New South Wales fatality rate of 1.5 was higher than the
We have heard already the claims that the Governmery, ;i aystralian and Australian average, which were both
promised the Motor Trades Association to consider compuly 3 My understanding of the Motor Trades Association

sory motor veh|_cle inspections in return fqr an elec_t|on osition has been that it advocates compulsory inspections for
campaign donation. Although no-one opposite has claimegl , rea50ns: first, to improve road safety, and secondly, to

knowledge of it, we now seem to have the Minister respony y4ress the problem of backyard or illegal car dealers.

sible introducing the topic to Parliament for an investigation However, recently on the Barry lon show on radio station

by a parliamentary committee with every likelihood that it . ; o
will be rejected. Presumably then she will go to the Motor>/ - M Flashman, the Executive Director of the association
said the following:

Trades Association and say, ‘Sorry boys, | tried, but the
Parliament does not agree with this proposition.’ As | say, iffThe circumstance quite simply is the MTA does not believe that
is a very cynical exercise. If | were the Motor Tradesthere is going to be an enormous road safety result from this.
Association and had made a donation to the Liberal Party oHe was referring there to compulsory inspections. It con-
the basis of it, | would cancel my cheque. tinues:
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| have to make that quite clear because the opponents of thegpeech that on the question of cost benefit analysis it has been
concept continually bring that skeleton out of the cupboard and tryalculated that in New South Wales the annual inspection

and claim that it has no effect whatsoever. What we are saying is th ; : A
we know from computer checks that we are doing that there argtcheme costs double the assessed community savings it is

hundreds of people posing as private individuals seliing cars througﬁUpposed to bring. _ S
classified ads who are in fact illegal dealers. The Hon. Diana Laidlaw interjecting:

He goes on to say: The Hon. BARBARA WIESE: It seems that the only

These people provide no consumer protection whatsoever to Cgeople to benefit have been the 6 500 authorised inspection

buyers and in many cases they are selling cars that have been maf@tions, which may explain why the Motor Trades Associa-
from a number of rebuilt wrecks and the things are being rebuilttion has been such a long time advocate of the system. A

There has been no checks on them to see whether they are roagport prepared by Heyworth and McLean in 1986 for the
worthy, safe or even the proper repair method being carried out. g4t Australian Road Safety Division, as it then was,
So, it would appear from these comments made byoncluded that such an inspection scheme could not be
Mr Flashman that the association now no longer believes, iustified for this State on cost effective grounds and, as far as
ever it did, that there are significant road safety advantagdsknow, there has been no new information since that time
in having compulsory vehicle checks. It is saying thatthat would suggest otherwise.
consumers will get a safer vehicle if they purchase from a Asthe Minister has noted, the RAA opposes its introduc-
registered dealer rather than an illegal operator. Howevefion. It has certainly been very vocal in its opposition and has
evidence from Victoria would suggest that compulsoryprovided a great deal of information on the issue from
checks there have not been effective in stamping out the sgnterstate practice and performance. To sum up the
called backyard dealers. Opposition’s position on this matter, | can say that we can see

Recently, the Victorian Automobile Chamber of Com- no good reason to proceed with this issue. If the Government
merce released results from a survey indicating that 74 petants to do so then it must take responsibility itself for
cent of cars privately purchased had some mechanical fausursuing the matter and provide justification to the South
It then used that information to encourage people to purchasgustralian public and be judged on that. The Opposition
cars only from licensed dealers claiming, ‘consumers arepposes the motion.
being ripped off by unlicensed dealers’. In other words, the
$45 or $50 fee that currently applies in Victoria—an impost  The Hon. CAROLINE SCHAEFER secured the
put upon Victorian motorists for vehicle inspections—is notadjournment of the debate.
having the desired effect or the effect advocated by the South
Australian Motor Trades Association. The question of what SUPPLY BILL
to do about unlicensed dealers is a separate issue, and |
understand that the MTA is already addressing it in other Adjourned debate on second reading.
ways. (Continued from 9 March. Page 200.)

A third reason, which is sometimes put forward to justify N
the need for compulsory vehicle inspections, is that they will  The Hon. C.J. SUMNER (Leader of the Opposition):
assist in detecting stolen vehicles. The Minister, in her secontWish to deal with three issues in this debate on the Supply
reading speech, talked about this and pointed out that in thRill. The first concerns the reduction in accountability, which
State vehicles considered to be in vehicle theft high risks implicitin the new procedures now being introduced by the
categories are already subjected to identity inspections. THaovernment to deal with Supply matters. That is a significant
Minister indicated that there was a low recovery rate of stolefieduction in the opportunity for Parliament to ensure the
vehicles in this State, which had prompted the Vehicle Theficcountability of Government to the Parliament and the

Reduction Committee to investigate the issue. The MinistePeople for the expenditure of funds appropriated to it. | would
said: hope that all members in this Chamber would be interested

The committee has recommended that compulsory vehicld! this tOP'C- : .
identity inspections at first registration and at change of ownership The Liberal Party in Opposition made much of accounta-
would be of significant benefit and would provide positive benefitspility, and one hears from time to time, even now in this
to the community as an anti-theft measure. debate, how much more accountable the Liberal Government
| was surprised to hear that that committee had made suchwvell be than the Labor Government was. One hears Liberal
recommendation since, for many years, the advice providespokespeople talk about the supposed lack of accountability
to Government by the Road Transport Agency and others hamder the previous Government, despite the fact that a
been that compulsory inspections cannot be justified on a cosbmpletely revamped committee system, for instance, was
benefit analysis. established by the former Government. However, when it

On 10 March | therefore placed on notice a guestiorcomes to actually doing something about the situation, what
requesting that the advice from the Vehicle Theft Reductiorloes the Liberal Government do? It introduces this Bill and
Committee and the Road Transport Agency be tabled. Thusis clear from the terms of the Bill that this will be the only
far that question has not been answered, but | have ascesupply Bill introduced during the course of a parliamentary
tained that the Vehicle Theft Reduction Committee, althougtyear.
having discussed this issue, has not in fact made a recommen- Members know that supply Bills have generally been
dation on it, the reason being that, if formal consideratiorintroduced in February or March, which would allow Supply
were to be given to this question of the introduction ofuntil July and August, that is, for the beginning of the new
compulsory vehicle inspections as an anti-theft measure, tHmancial year and then a second Bill, Supply Bill (No. 2),
committee would in fact be split on the issue. The Ministerwould be introduced in early August of the next session, and
clearly seems not to be convinced either, which adds to mthat would provide Supply right through until November
view that the raising of this issue has been a cynical exercisghen the main Appropriation Bill was passed. What the
on the Government'’s part, since she pointed out in her owRarliament does not seem to realise now is that this year, for
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the first time, this Supply Bill was introduced in February, that the South Australian public sector is large and inefficient;
which will provide sufficient appropriation through until that State debt is out of control; that South Australia is a high
November. taxing State; and that debt can be reduced by a further
There is now no need for a Supply Bill (No. 2). Of course,$1 billion without increasing taxes or cutting services. None
Supply merely gives spending authority of a certain numbeof those assertions is true.
of millions—it runs into billions in this Bill. It is the authority The first myth that will be propagated by the Liberal
for the Government to spend in the next financial year; t@Government is that Government finances do not disclose the
expend at no greater than the appropriation limits providedull story. It will suit the Government'’s purpose to pretend
in the previous budget. That has been the practice in thithat vital information about the State’s finances was unavail-
State, certainly for as long as | have been in Parliament. Thable or deliberately concealed. It may even try the old cliche,
proposition to have only one Supply Bill was put up to the‘Things are much worse than we first thought.” However, it
previous Government and rejected by us. However, thigs widely acknowledged that South Australia’s budget papers
Government has now decided to reduce parliamentaryere one of the most full and complete in Australia. There is
accountability for the expenditure of funds by having onlya wealth of independent statistics and comment to support
one Supply Bill. this view. | will quote just one person who has been critical
Supply Bills provide the opportunity for the debate we areof the Labor Government from time to time. Professor
having now; they provide the opportunity for scrutiny of Graham Scott, in thAustralian Financial Reviewf 9 March
Government spending and, of course, in the House 0994, said:
Assembly, in particular, they provide the opportunity forwhat ~ An Audit Commission was established only days after the
is called a grievance debate, where members can talk at largection to examine what is probably the best kept set of books in the
on issues. That traditionally in this Parliament has occurregountry.
on two occasions during the year. From here on it will onlyThat is an economist, Professor Graham Scott of Flinders
occur on one occasion. University, describing the books kept by the Labor Govern-
In my view, that represents a significant reduction in thement as the ‘best kept set of books in the country’.
accountability of the Government to Parliament, and in The reality is that over recent years at least, and in the last
Committee | shall certainly be pursuing questions with thedecade, there have been substantial improvements in
responsible Minister as to why the Government has agree@porting on the State’s finances. Under Labor the South
to that reduction in accountability. Australian Government published the first balance sheet of
The next issue is the forthcoming commission of auditthe State’s assets and liabilities. It instructed all departments
The Audit Commission report will be released next weekto establish asset registers; it commenced work on improving
Much of what it will say is already known. The danger is thatthe valuation of all assets; it participated in developing
the Government will try to turn complex financial issues intonational uniform guidelines for the valuation of the assets of
simple cliches. Before debate on the commission of audit i&overnment trading enterprises; it improved the accounting
overtaken by the inevitable rhetoric that will emanate fromof departments to ensure that financial reports covered all the
the Government in particular, | should like to explode someactivities of the reporting entity; it commenced the implemen-
of the myths before they are propagated and outline th&tion of accrual accounting in the public sector and signed
position of the State’s finances under the Labor Governmenh May 1991 a national agreement which ensured that
and the work that had already been put in train to deal wititomplete and comparable figures on Government debt and
the State’s financial situation. finances were included in the State’s budget papers, and
The Government’s tactic in this respect is clear. Infigures conforming to these standards were included in the
Victoria and Western Australia the Audit Commissions werel993-94 budget.
established following the election of Liberal Governments. There will always be room for improvement in Govern-
Then they were used as a pretext by those Governments toent accounts. For instance, the Opposition acknowledges
assert that things were much worse than anticipated, and thisat more work should be done on recording the level of the
in turn was used as an excuse to enable those Governmeigtate’s contingent liabilities and looks forward to the
to break their pre-election commitments. | believe that theecommendations of the commission of audit in that regard.
Parliament and the public need to know that that will not However, we should beware of a Government that will try
work in the South Australian context. Twice bitten, thriceto claim that the previous Government concealed debt and
shy! other problems and shrouded the State’s finances in secrecy.
No matter what the Audit Commission says, the Govern-That is simply untrue. This claim will be the excuse, how-
ment in Opposition knew what the situation relating to theever, on which the Government will break its election
State’s finances was before it came into government. It hagromises. We should remember those promises: no new taxes
a clear statement of information about the State’s finances ior increase in rates; no further cuts to work force numbers;
the 1993-94 budget. The election campaign itself concerand reduction of debt by a further $1 billion.
trated to a significant extent on State debt and, therefore, In addition, increases of expenditure in some areas were
State finances. At that time, the Government, and in particulgsromised before the election. In education there is a specific
the Premier, Mr Arnold, pointed out that lowering or commitment to increase funding in the 1994-95 budget and
maintaining tax rates, increasing services and lowering debtp provide $240 million over the next three years for the
which was the promise from the Liberal Party, would notdevelopment and maintenance of our schools.
work. In that respect, there is little doubt that the Audit In addition, prior to the election the Liberal Party made
Commission will justify the position taken by the Labor specific commitments on increases in funding for the police.
Government in the election campaign. Today, in this place, the Minister for Transport also reaf-
What are the key myths that this new Liberal Governmenfirmed the Liberal Party’s commitment prior to the election
will try to purvey to the South Australian public? The myths to upgrade transport, that is, increased funding for transport.
are that Government finances did not disclose the full storySo, we have no new taxes or increases in rates—beyond the
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CPI, that is—no further cuts in work force numbers; reduc-illion by the end of 1997. The Liberal Government’s target
tion of debt by a further $1 billion; and significant increasesis an extra $1 billion—a slightly longer time of some 18
in recurrent expenditure in the areas of education, police anahonths is allowed—or $6.577 billion by the end of 1997. The
transport. That simply does not add up, and it will be seen nateality is that—
to add up when the Audit Commission reports. An honourable member: You caused the debt.

Two years ago South Australia was in a debt trap, where The Hon. C.J. SUMNER: | have already dealt with that,
a growing proportion of the State’s revenue had to be spemr President. At the time of the election campaign this issue
on interest costs to service the debt, and the debt wagas clearly debated. The Liberal Party’s debt reduction
threatening to increase exponentially. That is not the situatiostrategy, as | have said, is a target of $1 billion less than that
today. The Government will not be able to claim that debt isvhich was outlined by Labor in its last budget; the Liberal
out of control. In fact, it is interesting to note, and should beGovernment has to find $1 billion less if it is to meet its
placed on the record, that the South Australian public sectaarget. It was the subject of debate—
net indebtedness in 1982-83—the year that the Labor The Hon. R.I. Lucas: Do you want us to?
Government was elected—was 23 per cent of gross State The Hon. C.J. SUMNER: No, | do not want you to meet
product. By 1989-90 that had been reduced to 15.2 per cefifat commitment if it means a reduction in employment, in
of gross State product, which in 1990-91 went back up tGervices and in the number of teachers and the like, be-
23.4 per cent of gross State product because of the bail-oghuse—and it is quite clearly on the record—our debt

of the State Bank. . reduction strategy was there, as | have outlined, but it did not
The Hon. R.1. Lucas: Are you saying that we do not have involve a wasteland approach to the Public Service which
to reduce the debt? will be necessary if the Liberal Government wants to meet its

The Hon. C.J. SUMNER: No. In just a minute you will  $6.57 billion debt target by the end of 1997.

geton to what | am saying. From 1982-83 to 1989-90 there ' This issue of debt and State finances was fully debated
was a reduction from 23 per cent to 15.2 per cent in publi¢juring the election campaign. The Liberal Government now
sector netindebtedness to gross State product. We all knogannot claim that it did not know: the fact is that it did; it was
of course, that that then increased to 23.4 per cent in 19%ebated fully; the Liberal Party put out its targets; and the
because of the State Bank, and as a result South Australia wg®vernment of the time, through the Hon. Mr Arnold,

running into a debt trap. _ _ responded. He said there were only three ways in which Mr
Itis also true that, if corrective action had not been takenBrown could remedy the shortfall: increase taxes, cut
the level of real debt would have increased to close to $8pending on essential Government services and undertake

billion by June 1996, or around 27.5 per cent of gross Stat@ndisclosed asset sales of vital public holdings such as ETSA.
product. That clearly was unacceptable and that is why thgir Arnold said:

former Govemmem took action :[0 dea_l with the debt The Government’s analysis leads inescapably to the conclusion
problem. Following the Government's Meeting the Challeng&nat the only thing the Opposition’s debt plan does add up to is
statement in April last year and the 1993-94 budget, debt igain—pain that will be inflicted on South Australia through cuts in
forecast to decline to $7.577 billion in real terms by Jundmportant services that will be necessary for the Opposition to meet
1996, that is, back to 21.9 per cent of gross State product.'ts unrealistic debt target.

The last estimates released by the former Governmer@o the Government—
show that State debt, as at 30 June 1993, was $7.869 billion Members interjecting:
or 22.8 per cent of gross State product. If we look at the The Hon. C.J. SUMNER: The Government has been
State’s debt servicing ratio we see the extent of the progressected and it is entitled to govern; | am not arguing about
made. Debt servicing ratios measure the proportion of nghat. All | am telling Government members—and they will
income that the State has to put aside for interest paymenitgve to admit it some day, so | would not worry about the
on debt. The latest ABS statistics show that South Australia'terjections at this stage—is that it just does not add up. The
net interest paid as a proportion of revenue and grants wiltovernment cannot reduce debt by $1 billion while, at the
decline from 17.2 per cent in 1991-92 to an estimated 13.5ame time, maintaining and increasing services, as the
per centin 1993-94. This will be the third lowest net interestGovernment committed itself to do prior to the last election,
to revenue ratio of all the States after Queensland and Neand at the same time not increase taxes, maintaining taxes as
South Wales. they are, or reducing taxes. It does not work. It will not add

Itis quite clear from these figures that the former Governup. | can tell members of the Government now. They can
ment took decisive steps to reduce debt to more sustainabt®@me and see me after my retirement, or whenever they like,
levels. The budget strategy implemented by the Laboand discuss it with me, but what will be eminently clear to
Government, if adhered to, will see a reduction of net Stateveryone is that what | am saying today is absolutely correct.
budget outlays by 1 per cent in real terms in each of the next does not add up; it cannot add up; the Audit Commission
three years; the elimination of the recurrent deficit on thewill not make it add up; and the Liberal Party knew that
budget by 1995-96; real reduction in the State’s net debt; anldefore the last election, because of the budget that Labor
reduction in net State debt as a proportion of gross Staterought down last year and because this was one of the key
product. issues that was debated in the election campaign.

In a nutshell, South Australia’s debt is now under control. | move to another of the myths that will be attempted to
More work can always be done to reduce debt further, but thibe perpetrated, and that involves the area of taxation. The
would be at the expense of services and employment. ThBovernment, when in Opposition, continually claimed that
new Government will not be able to substantially reduce debBouth Australia was a high-tax State. Any independent
without reducing the number of teachers or expenditure oanalysis shows that South Australia is about the middle of the
health and law and order. We have to understand that thmange as a taxing State in terms of its tax burden. Latest ABS
Government’s promise in the area of debt reduction is to takéigures show that South Australians still pay about $350 less
debt $1 billion below the Labor target, that is, to $6.577each year in State taxes than people living in New South
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Wales and almost 13 per cent less than the national average. The State also spends $50 per person above the standard
Grants Commission figures show that South Australians halgvel on education and in the area of health it also has to some
the second lowest severity of taxes in Australia in 1991-92extent expenditure levels higher than the national standard.
South Australia’s taxation effort was comparable with that ofAll this means is that, if the Government is to reduce public
Western Australia and the two Territories at 1 per cent aboveector expenditure levels to levels similar to the national
average, but well below Victoria and New South Wales,average, it will be left with no choice but to cut expenditure
which were 4 per cent above average and Tasmania, whigh areas such as health and education, which account for
was 11 per cent above average. almost half the State budget.

Despite increases in some tax rates in recent times in One cannot reduce public sector expenditure in South
South Australia, its taxes, whether on a per capita or on Australia and achieve reductions in recurrent expenditure and
proportion of gross State product basis, are still in the middlelebt unless one touches those areas. It is interesting to note
of the range, depending on which view you take—towards thé that regard that the Government will try to claim that it will
higher end of the range on proportion of gross State produetchieve savings through better management.
or I think No. 4 on the latest figures on a per capita basis. So, The Hon. J.F. Stefani interjecting:
that myth needs to be laid to rest before the Audit Commis- The Hon. C.J. SUMNER: | am sorry, but the Hon. Mr
sion reports on it. Stefani is not going to get from better management the billion

I turn now to services. The Audit Commission has beerdollars worth of savings that the Government needs. | am
asked to compare South Australia’s public sector with that iquite happy to tell you here today: that will not happen. If the
other States. The commission undoubtedly will be recomhonourable member and the Liberal Party think they can do
mending substantial cuts to the size of the Government. that, then they are grossly deluding themselves, just as they
will recommend reducing public sector expenditure as aeceived the people of South Australia prior to the last
proportion of gross State product to levels similar to or belowelection.
those in other States. Importantly, the same better management approach to

Members interjecting: resolving all the problems was talked about in Victoria and

The Hon. C.J. SUMNER: Because | know what it is New South Wales, but we know what better management
going to recommend. It will recommend reducing publicmeant in New South Wales and Victoria, and that is how it
sector expenditure in this State as a proportion of gross Staveill be translated and interpreted here—it has to be—unless
product to levels similar to or below those in other Statesthe Government changes its policy from that advanced prior
That is what it will do. Members of the Government canto the election. Better management there meant increased
come and tell me if | am wrong after the report is presentediaxes and fewer jobs. They are both areas involved with
but that is what they will find. Statistics show that Southcommitments that the Liberal Party gave prior to the election,
Australia’s public sector expenditure, as a proportion of grosgamely, that there would be no increased taxes and no cut
State product, is around 20 per cent, excluding the interefteyond that planned by Labor to public sector employment.
costs of the State Bank compared to a level of around 17 per That is the fact of the matter. The reality is that while
cent for the national average. efficiency gains can and will be made in the public sector, as

The level of public sector expenditure in South Australiahas occurred over recent years, there will come a time when
is due to two key factors: the higher cost of providingthe Government will have to face the hard decisions and
services in South Australia, which is common to otherdecide whether it wants to reduce debt by a further $1 billion
smaller States because of lower economies of scale and othas promised, whether it wants to maintain service levels or
geographic and demographic reasons and which is taken intechether it wants to ensure that South Australia remains a
account by the Grants Commission in its policies of equalisarelatively low taxing State. The Government cannot have it
tion around Australia. all ways. It cannot honour all those three promises. One or

The second factor involved is the higher level of servicesnore promises must be broken.
in South Australia. We provide a higher level of public  As to whether the Liberal Party knew that this was the
services in this State in a number of areas, and that isituation before the election, | point out that the figures
documented, too. Grants Commission figures show that abotglating to South Australia’s public sector and areas such as
50 per cent of the additional public sector spending in Soutleducation, law and order and social and community services,
Australia is due to the additional cost of providing serviceswhich were above the standard, were no secret. They were
in South Australia. This increased expenditure is not &nown. They were in the Grants Commission reports to
concern in itself because the Grants Commission, as | saithich the Opposition had access, but more particularly they
compensates the State for such cost disadvantages arisiwgre in the Ernst and Young consultancy prepared as part of
from geographic or demographic factors. the A. D. Little exercise on the public sector’s role in

However, Grants Commission figures also show that theconomic development. All those factors were there and so
remaining 50 per cent of extra public sector expenditure inve know what Ernst and Young said about the public sector
South Australia results from a conscious policy decision byn South Australia. They said we were spending in those areas
the Government to have better services in the State. Fonore than the Grants Commission standard. They said that
instance, Grants Commission figures show that Soutthose public sector expenditures should come down. Will
Australia spends $130 per head more on social and conthey change their mind because they are now reporting for a
munity services than the standard level of service. Southiberal Government as part of a consultancy for the Audit
Australia has the most police per capita in Australia: oneCommission on the Education Department? Of course they
police officer for each 400 people, compared with one policevill not.
officer for each 480 people in Queensland and one police Unless they change their mind, they will recommend
officer for each 450 people nationally. Of course, when theeductions in expenditure and the Liberal Party knows that
Liberal Party’s commitments on this are met, that proportiomow, which is why the Hon. Mr Lucas will not give any
will improve even more. commitments on education expenditure in the future. | note
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that the Hon. Ms Laidlaw is happy to give them, but sheUndoubtedly, the new Liberal Government will try to paint
obviously is a slow learner. But the Hon. Mr Lucas refusesa picture that it is responsible for economic recovery in South
to give commitments in this Council about expenditureAustralia and that nothing was done by Labor in the area of
commitments on education made prior to the electioneconomic development and State finances. The fact is that the
because he knows it will not happen and will not work: hestabilisation of the State’s finances was well advanced under
knows it does not add up. He also knows, and the Liberalkabor, as | have described, through the last budget and
knew before the election, that it did not add up, but it did notthrough the Meeting the Challenge package. During the past
stop them making commitments. year or two of that Government the Economic Development
I turn now to privatisation. The Audit Commission will Board and the Economic Development Authority was
advocate increased private sector involvement in the deliver§stablished.
of services, as well as privatisation of some State assets. The In April last year the then Premier, Mr Arnold, released
Liberal Government has already stated that it plans to redud#s major economic blueprint, Meeting the Challenge, which
debt by a further $1 billion over Labor’s target based solelycontained a package of policies to generate jobs, reduce debt
on the sale and privatisation of Government assets. Again,and develop economic stability without cutting community
doubt very much whether that will work either, but it plans services. In brief, the plan announced at that time included:
to sell the Pipelines Authority of South Australia, SGIC, thea three year cycle to reduce State debt; help to industry
Adelaide Entertainment Centre and the Central Linen Servicéhrough a cut in financial institutions duty to .065 per cent;
$260 million of land and property, Enterprise Investments2 boost to tourism and associated industries thiag per
and the Urban Land Trust. cent cut in the tax on alcohol; two new export incentive
The Government is of the view that privatisation will be Programs; enterprise zones at Whyalla and MFP sites offering
the panacea to reduce debt. It is choosing to swap a futuf® year tax breaks; a further $40 million of economic

income stream for a one off cash gain. This will mean a shortd€velopmentinvestment following $40 million announced in
term gain, but in the long term it may result in a loss of futurel992; asset sales of $2 billion including the State Bank and

income to the State. There will be occasions— the Government’s holding in SAGASCO; and the most far-
o reaching reforms in the public sector in South Australia’s
The Hon. J.F. Stefani interjecting: history which were linked to 3 000 job reductions.

The 1993-94 State budget included detailed programs to
reduce State debt while preserving essential services and
iving further emphasis for the Government’s continuing
gcial justice agenda. The Labor Government also initiated

The Hon. C.J. SUMNER: Just a minute—when the
benefits of privatisation do outweigh the financial and
economic cost. For instance, proceeding with the sale of th

State Bank was a net benefit to the State, butlargely becaumae most far-reaching reform and restructuring of the public

of the $647 million tax compensation and other subsidy : - -
provided by the Commonwealth to the State to facilitate tha; ﬁﬁfg{é? ;gepcﬁgﬁcs SI 2 Cff:;t’Rl er;gfnghgr? é'wﬁ gtev\t/gsb S(?rf) epi%wtlﬁzd

sa_le. _But_that sort of compensation Is not a\_/allable for thelz months or so that | was Minister did see the beginnings of
privatisation of other entities. That situation is not the case significant change to the structure of the public sector
for PASA and other assets that the Government wishes tﬁegrettably, a number of those reforms, which would also

sell. The sale of PASA, for instance, would net bEtWeerhave produced savings in the public sector, were reversed by

$70 million and $120 million, less than the revenue strea . .
from PASA is worth to the State. This should come as nrghe Government when it came to power and indeed, as far |

surprise. The Government. when in Opposition. wanted 2" make out, it has no structure in place to deal with public
prise. ’ pp o ector reform. Certainly, the Office of Public Sector Reform,

float SAGASCO rather than have a trade sale and this woul hich was established under the Arnold Government. is no

have lost the State $72 million. Now the Governmentwant§~n '

re. There is no Minister for public sector reform and
to float the State Bank, rather than have a trade sale. Bas rhaps it has been incorporated somewhere else in Govern-
on advice which was available previously and which is

; ; . ment programs, but certainly it does not have the same high
%\gl?ﬁéest& ttg(; g?%%rpéng,%rg rfr:icl)lriT;nBarmg Bros, this COUIdprofile and commitment that was given to it by the Arnold

Government. To conclude on this topic, the Liberal Govern-

This is an issue with which the Government will have 10 et has inherited a moderate level of State debt with a debt
wrestle when the Audit Commission comes down but, in MYeqyction strategy which will see the recurrent deficit

view, the Brown Government will gladly pursue privatisation giminated by 1995-96.
for ideological reasons, regardless of the financial, economic pembers interjecting:
or social cost. The fact is that in some cases privatisation is The Hon. C.J. SUMNER: The reality is that it is a

a benefit to the State. In some cases, because of the inCORR,gerate level of State debt. It is the same level of State debt

stream lost, it is simply not a benefit to the State. as a proportion of gross State product as the Labor Govern-
I now turn to contracting out. The Audit Commission will ment inherited in 1982-83 from the Tonkin Government.

no doubt cite contracting out as a means of saving money in  The Hon. J.F. Stefani interjecting:

the public sector. Experience in the United States and the The Hon. C.J. SUMNER: Do you want to have a look

United Kingdom shows that the estimates of cost savinggt it? Here it is. It is in the budget papers. It just confirms the

from contracting out are often exaggerated. Case studies fiyures | mentioned before. At the request of the Hon. Mr

the United States have revealed that contracting out can in ti&efani | seek leave to have insertedHansarda table of a

longer term lead to higher costs, poorer quality services angatistical nature entitled ‘South Australian public sector net
lack of accountability. However, that matter will have to bejndebtedness 1949-50 to 1992-93'.

dealt with by the Government. Members interjecting:

Before concluding, | would like to add some further  The Hon. C.J. SUMNER: It is all there; | have already
remarks on the actions taken by the previous Labor Goverrdescribed it in my speech.
ment in this and related areas of economic development. Leave granted.
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Table 7.4
South Australian Public Sector Net Indebtedness 1949-50 to 1992-93
Nominal Real Per Capita (b) Percentage
Prices Terms (a) (Real Terms) of GSP (c)
$m $m $ %

1949-1950 284 4431 6 246 61.2
1959-1960 752 6 581 6 962 56.9
1969-1970 1473 9370 8 091 49.6
1979-1980 2242 5043 3855 23.7
1980-1981 2397 4903 3718 22.8
1981-1982 2600 4725 3550 22.6
1982-1983 2943 4935 3667 23.0
1983-1984 3283 5135 3776 21.3
1984-1985 3425 5074 3701 19.7
1985-1986 3700 5121 3704 19.0
1986-1987 4038 5187 3725 19.5
1987-1988 4000 4806 3421 17.5
1988-1989 4165 4616 3254 16.1
1989-1990 4303 4518 3155 15.2
1990-1991 (d) 6773 6934 4794 23.4
1991-1992 7373 7 456 5119 25.0
1992-1993 (e) 7 869 7 869 5375 25.7
1993-1994 Est 8110 7 860 5340 25.1

(a) Real terms adjustment based on the Non-farm Gross Domestic Product deflator rebased such that June 1993 = 100
Source: Australian Bureau of Statistics (Cat. No. 5206.0 and 5204.0).

(b) Population figures as at June each year.
Source: Australian Bureau of Statistics (Cat. No. 3101.0 and Treasury estimates.

(c) Gross State Product at Market Prices.
Source: Australian Bureau of Statistics (Cat. No. 5242.0 and Treasury estimates.

(d) Adjusted for a significant post balance day event in particular, a further payment of $1.7 billion in August 1991 to State Bank under
the Government’s indemnity arrangement with the Bank.

(e) At the time of preparation of this table, all the accounts of State Semi-Government authorities had not been finalised accordingly
some estimates have been used.

The Hon. C.J. SUMNER: In fact, it could have been complex financial issues, has a very human face. The

exceptionally good— common thread of conservative governments, however, is
An honourable member: But for the State Bank. that people and families will be left out of the equation and
The Hon. C.J. SUMNER: But for the State Bank, will be the victims of the Government’s financial goals.

absolutely dead right; | am making no apology for that. The Audit Commission will confirm what Labor said
Members interjecting: before the election about the Liberal's election promises.

The Hon. C.J. SUMNER: | said before, you couldn't They simply do not add up, they cannot all be kept, and
have been listening: in 1982-83 it was 23 per cent of grossomething has to go. The Audit Commission will undoubted-
State product; by 1989-90 it was down to 15.2 per cent ofy confirm that. What will also be clear is that the Liberal
gross State product and then went back up to 23.4 per cent Rarty knew that that was the situation prior to the last election
1991 as aresult of the State Bank. It is the same proportionahd chose not to reveal it to the public. The fact is that the
level of debt as the Labor Government inherited in 1982-83budget papers for 1993-94 outlined the State Government’s
So, | repeat: a moderate level of state debt with a delfinancial position: according to Professor Scott, we had one
reduction strategy in place which will see also the recurrenof the best kept set of books in the country.
deficit eliminated by 1995-96; an economy growing at about As part of the A.D. Little report on the public sector the
3 per cent; a public sector which has been substantiallfrnst and Young consultancy clearly outlined the facts and
restructured and is in the process of significantly increasin§igures that | have mentioned to the Council today and
efficiencies and service; an economy with taxation leveldinally, although the critics after the election have said it was
below or at least around the national average; and servigeot a very smart move by Labor to raise issues of debt during
levels above the national average. the campaign, and perhaps it was not smart electorally, the

The Audit Commission will draft the map of South fact is that debt became an issue in the campaign, and the
Australia’s finances but it will be up to the Government toLiberal Party can have no excuse for saying it did not know
plot the course. The Government will try to blame the formeefore the election. It was told before the election in no
Government for having to break its election promises and founcertain terms that its strategy of reducing debt by $1
cutting services. That stunt is employed by almost everyillion, maintaining and increasing services and not increas-
incoming Government. The time has come for the Governing taxes would not work. And it will not work. However, it
ment to stop blaming everything on the former Governmentade those commitments and it knew, or certainly should
and start taking responsibility for some of the tough decihave known, that it could not keep those commitments and
sions. The Audit Commission report, although dealing withit will not keep them.
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However, because of the transparency of the situatioRarliament; $2.5 million for the first stage of Parliament
prior to the election and the knowledge that the Liberal PartyHouse refurbishment; $700 000 for the Hindmarsh Island
had, the Parliament and the public ought not to allow théridge, relating to the inquiry and payment to the contractor
Audit Commission to get it off the hook. It cannot be got off for the delays in the construction of the bridge. There was
the hook by this Audit Commission: it will confirm what the also an announcement for $2.5 million for infrastructure for
Labor Party said and it will clearly tell the public of South the Wilpena Pound.

Australia that what the Liberals promised prior to the last The Government has made a number of other financial
election cannot be achieved. Something has to go. If the debbmmitments since the election, expenditure commitments
targets that were established by the Liberal Party are corever and above the budget agreed to by the Labor Govern-
tinued and it adheres to those debt targets, the fact is thatitent. That is just my rough list that we have been able to

will create a wasteland in the public sector, something whiclascertain fromHansard and theAdvertiser | know that

the Labor Government was not prepared to do, which is whyfreasury is able to produce to the Government within hours
it had a more gradual approach to the reduction of debt—stiih fact a comprehensive list of expenditure commitments over
a debt reduction strategy—than the Liberal Party’s and whynd above the budget. Providing the list will not be a problem

we had the same approach to reduction in the recurrefior the Leader of the Government in the Council or the person
deficit. representing the Treasurer in this Council, because | know it

The final issue | wish to deal with is to foreshadow somes available. You can always ask the Treasury, ‘Do you have
guestions | will be pursuing in the Committee stage. The firsa list of the commitments we have made over and above the
relates to Public Service changes that have occurred, and liudget, and can you provide them?’
particular, the policy of the Government with respect to the The Hon. K.T. Griffin: Did you have Treasury prepare
structure of ministerial offices, the new approach to thehem when you were in office?
appointment of political appointees to Public Service The Hon. C.J. SUMNER: From time to time.
positions and having public servants report to those political The Hon. J.F. Stefani: Would you have made them
appointees, the new so called Chiefs of Staff system (whichvailable to us if we had asked for them?
is certainly a new concept in South Australia) and which |~ The Hon. C.J. SUMNER: If you had asked it would have
believe needs to be explored through this debate, andeen made available. The Treasury would not be doing its job
undoubtedly will be explored further. if it did not know. It may be that some of these commitments

The second issue | wish to deal with in the Committeeare not in this financial year; some may be in a subsequent
stage is the question of what is the situation now with thdinancial year. Nevertheless, these commitments have been
1993-94 budget. Members will know that the Liberal Partymade. | want them identified, as to where there are additions
made a number of election commitments prior to the electiorto this year’'s budget or what the financial implications are
It has since re-announced a good number of them, and down the track and in which budgets those commitments will
number of these add to the 1993-94 budget. What | want tbe made.
know from the responsible Ministers is: what are the items
which the Liberal Government has agreed to, over and above The Hon. G. WEATHERILL secured the adjournment
those included in Labor’s budget and which have been adde?f the debate.
and therefore added to the expenditure of the budget in

1993-94. , _ CONSTITUTION (MEMBERS OF PARLIAMENT
I have noted a number of things but the Government will DISQUALIFICATION) AMENDMENT BILL
have to explain where it is with these. There were a number

of election policy spending commitments that have been Adjourned debate on second reading.
confirmed by the Brown Government since the election: the (Continued from 13 April. Page 430.)
Lake Eyre Basin, $1 million in the first two years;
Patawalonga clean-up, $4 million for a permanent solution The Hon. K.T. GRIFFIN (Attorney-General): | thank
to pollution; $6 million annually to reduce waiting lists— members for their contributions on this Bill which is a Bill
announced in the House of Assemiiigfisardpage 129, 17 of importance not only for the Parliament but for the com-
February). It announced a jobs package of $28 million on 8nunity. There are just a few matters that the Hon. Mr Sumner
January Hansardpage 11, 10 February); $750 000 supportraised during the course of his debate to which I will reply.
for a tourism centre for McLaren Vale (House of AssemblyHe indicated that he considers that persons to be qualified for
Hansardpage 23, 15 February); and the third arterial roadglection to Parliament should be Australian citizens, and | do
$80 million over four years, confirmed by the Premier in thenot have any violent disagreement with that at all. The
House of AssemblyH{ansardpage 423, 22 March). concern of the Government was to ensure that those who
Other additional spending includes the Deregulation Unitpresently have some rights do not have those rights removed,
$150 000—which is an increase in funds from $250 000 tdout in the course of the Committee stage of the consideration
$400 000 (announced in tiAalvertiseron 14 February 1994), of the Bill, we will address the amendment that the Hon.
Public Service payouts totalling $1.179 million to retrenchedVir Sumner has proposed.
chief executive officers (House of Assemiansard 8 At present, British subjects, although not Australian
March, page 287); and salary increases to new Public Serviagtizens, who have been on the electoral role prior to 1984,
CEO’s, $86 000—that is the infamous payments to the newre eligible to be members of Parliament. | think if one is to
under Treasurer, Mr Boxall, and to the new head of themove to Australian citizenship being the requirement for
Premier’'s Department, Mr Schilling, who were not preparedeing elected to the South Australian Parliament, | would
to work for the rates paid under the Labor Governmentcertainly want to be assured that no member of the South
Mr Schilling, as everyone knows, wanted some $65 000 moréustralian Parliament is affected by the change and that any
than the base rate for the Premier’s Department. There isamnendment does not affect the right of non-Australian
further $200 000 plus for two extra committees of thecitizens to remain on the electoral roll and vote in elections.
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I note that there is no proclamation clause in the Bill, andbersons together.’
if the Hon. Mr Sumner’s amendment is subsequently moved During the course of the debate from Opposition, when we
and is successful then it will be necessary to address the issuere last considering amendments to this Act in 1993, we
of proclamation, because if any members are affected by thendeavoured to ensure that only those matters were disclosed
amendment which he foreshadowed then they should bef which the member was aware and which were not in the
given the opportunity to comply with any requirement to beordinary course of commercial business. We picked up that
an Australian citizen. reference because | made the point that a member may be a
In relation to the Government contracts amendment, thehareholder in a proprietary company, or the member may be
Hon. Mr Sumner refers to the Western Australian reporta shareholder in a trust, or it may even be the member's
which proposed a standing privileges committee be estalspouse or a child under 18. It may carry on a business. It may
lished to consider questions of conflict. He made the observde a hardware business; it may be some other business where
tion that we ought to have a privileges committee as well. there is constant turnover and where it would not be uncom-
have made some inquiries about the Western Australiamon, particularly in country areas, for a Government agency
position and | am informed that such a standing privilegeso drop in from time to time and buy a quantity of product at
committee has not been set up in that State, notwithstandirgydiscounted price, perhaps because it was being acquired by
the recommendation in the report. The Hon. Mr Sumner als@overnment or maybe even consistently with the normal
suggests that the Members of Parliament (Register gfractice of that company or trust in the ordinary course of
Interests) Act should be amended to require all contracts withusiness for purchases of large quantities of product.
the Crown—perhaps above a prescribed monetary limit—be One cannot suggest to me that there is any particular
declared. He gave me a copy of a possible amendment fadvantage to the member in discounting to a Government
some further consideration. | can indicate to the Council thaagency a product which would be sold to members of the
I am not unsympathetic to the Leader’s proposition. public at a higher price. | suppose the only advantage is that
In fact, before recommending to the Government that théhe member would at least have the business, but it is
Bill be introduced | endeavoured to find some means byliscounted at a discounted price. The problem is that if there
which we could at least continue to maintain some disclosures a manager of that business the member may not be aware
about contracts which are entered into. However, | think thadf the transactions which occur on a day-to-day basis. So,
the proposition which the Hon. Mr Sumner puts has the sameven if you have a limit of $2 000 or $2 500, it creates a
difficulties as the present provisions which have really led tgoroblem. You may in fact have someone who is a big
this Bill and which have been highlighted by some of thegambler. Presently under the provisions of the Constitution
members who have spoken on the Bill. | think the difficulty Act if you hold your bet with the TAB then, as a member of
is that members may be contracting with the Crown withoufarliament, you are protected from forfeiting your seat.
being aware of it, or without adverting to the constitutional If you are a big gambler—and | do not know whether we
requirements. have any in this place or the House of Assembly—and you
Of course, the failure to comply with the Members of were to wager $2 500, which may be over a prescribed
Parliament (Register of Interests) Act is not as drastic as themount, then you would be caught because you are entering
failure to comply with the constitutional provisions, but itis into a contract with an agency of the Crown. Those sorts of
an offence with a maximum penalty of $5 000. If one werepractical problems create some concern. | do not think at least
to consider at least the initial proposition, which was draftedhe initial draft, which the Hon. Mr Sumner made available
for the honourable member, it referred specifically to theto me, really answers the practical day-to-day problem which
disclosure in the Register of Interests of contracts by thenembers of Parliament are confronted with in dealing with
member or a person related to a member with the Crown ovehe ordinary commercial activities of the community, and, as
a particular limit having to be disclosed. The difficulty | seel say, if they carry on a business in the context of that
with that, apart from the difficulty to which | have already business.
referred, is that in the Members of Parliament (Register of Whilst | indicated, in Opposition, to the then Attorney-
Interests) Act, a person related to a member is defined asGeneral that | thought that the area was a difficult one and
member of the member’s family, and that is a spouse othat | would be inclined to move towards a joint select
putative spouse and, ‘a child of the member who is under theommittee to try to explore the issues and to try to find some
age of 18 years and normally resides with the member’. Aatisfactory solution, | have had the benefit of the information

‘family company’ of the member is defined as: which was available in the Attorney-General’s office, and
... aproprietary company— having thought about it further I do not see how we can
(@) in which the member or a member of the member's family isPractically resolve the problem, even by the sort of amend-

a shareholder— ment to which the Hon. Mr Sumner was referring in his

that is, a spouse or a child under 18 years residing with theecond reading contribution. Itis a problem and my present

member— inclination is not to support the amendment which he is

and propos_ing becau_se_it is unlikely to be practi_ca}ble for members

(b) in respect of which the member or a member of the member@f Parliament. Itis _Ilkel_y to be even more difficult to adqlress
family, or any such persons together, are in a position to cast, dhan the automatic disclosure provision presently in the
control the casting of, more than one-half of the maximum numbeConstitution Act and so that is an issue of concern.
of votes that might be cast at a general meeting of the company.  The final matter raised by the Hon. Mr Sumner was
A person related to a member means a trustee of the familyhether membership of the Army Reserve was an office of
trust of the member. A family trust is a trust other than aprofit under the Crown within the meaning of section 45 of
testamentary trust, ‘of which the member or a member of théhe Constitution Act. | do not understand that the honourable
member’s family is a beneficiary and which is established omember is proposing that we should deal with this question
administered wholly or substantially in the interests of thenow, but | will have it looked at. It raises interesting ques-
member or a member of the member’s family or any suchiions about the indivisibility of the Crown and the Crown in
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right of the State and the Crown in right of the Common- PETROLEUM (SUBMERGED LANDS)

wealth. It also raises interesting questions given that the  (MISCELLANEOUS) AMENDMENT BILL

provision in our Constitution Act has been there since before Adjourned debate on second reading.

Federation, when there was no Commonwealth Crown. Now (Continued from 12 April. Page 385.)

that there is a Commonwealth Crown one has to ask whether

some part of the Crown’s identity in the context of the State  The Hon. SANDRA KANCK: | am aware that this

has somehow been split off to the Commonwealth angkgisiation is similar to, if not identical with, legislation which

whether the CO.nS“tUUO.n ACt covers that as well as the Statﬁas been passed at Federal level and which is being pursued

Crown. Itis an interesting issue. In that same context—  py other State Parliaments. | am also aware that it is tradition-
The Hon. C.J. Sumner interjecting: al, by gentlemen’s agreement, that such legislation should not
The Hon. K.T. GRIFFIN: | have indicated that | did not be amended. But | am not a gentleman and | reserve my right

understand you to be moving anything in the context of thigo amend it in Committee.

debate. As it is complex, | will have it looked at. | have two major concerns. One is a general concern about
The Hon. C.J. Sumner:What about Mr Meier; is he all the protection of marine parks. I have had a briefing today by
right? officers from the Department of Mines and Energy, who

The Hon. K.T. GRIFFIN: |understand that Mr Meieris €xplained that when somebody applies for an exploration
okay. It is his son who is under 18, and the Educatiorlicence they have, first, to provide a declaration of environ-
Department is no problem because it is his wife. So, it is quiténental factors and that, in turn, is sent by the Minister for
straightforward. If you look at mine, you will find a reference Mines and Energy to appropriate Ministers, such as Fisheries
to the Education Department, but that is not me; that is mynd Environment and Planning, for comment. Again, | think

wife. it might be in the gentlemen’s agreement league—I am not
The Hon. C.J. Sumner: That is why you should put in sure whether this is mandatory, and | am still pursuing it to
‘spouse’. see whether that is the case—but it seems to me that where

The Hon. K.T. GRIFFIN: | do not want to get into a We have marine parks in this State (and there are precious few
debate as to whether one should disclose individually whiclef them) we need to ensure that they are protected from
member, spouse or child has certain interests. | think we capetroleum exploration or mining. | will pursue that with
discuss that on another occasion. further investigation, and if I am not happy | shall be

The Hon. Mr Sumner raised the issue of legal practice, anthtroducing an amendment on that matter.

I suppose the same could apply to medical practice. | did not The second area of concern is clause 51, which inserts a
make a secret of the fact that | was never an equity partner ifew section 96a. My concern is about the two types of
Baker O’Loughlin. Iicence;. Section 9§a(:.L) prgvides that the hqlde_r of a permit,
The Hon. C.J. Sumner:Did you pay all the costs? Iease, licence or p'p.e"r!? .I|cence must maintain insurance
. against expenses, liabilities or whatever might occur if

The Hon. K.T. GRIFFIN: Which costs? something goes wrong. Subsection (2) refers to the conditions

The Hon. C.J. Sumner:The costs of your office. subject to a special prospecting authority or access authority

The Hon. K.T. GRIFFIN: No. | had an office at Baker such that the Minister ‘may’ require a company to have
O’Loughlin and | was a senior associate consultant. That waigisurance. In my opinion, ‘may’ is not good enough in this
deliberate, because the firm, even before | was there, hadibsection. The special prospecting authority and access
some business which involved agencies of the Crown. Butauthority should probably be included with the permit, lease,
certainly never participated in that. The advice that | receivedicence or pipeline licence.
which was the advice that the Hon. Mr Redford received, was Officials from the Department of Mines and Energy
that if one remained in partnership, because of the laws dissured me this morning that the special prospecting authority

partnership, | would have been tainted with the— or access authority would not include any actual drilling for
The Hon. C.J. Sumner: You should have declared it.  ©il, that it would be exploration of a seismic or aeromagnetic
The Hon. K.T. GRIFFIN: No. nature, and that this would not cause any real damage.

However, | am not convinced by their reassurances at this
stage. It seems to me that seismic exploration could have a
damaging effect on, for instance, whales or any marine

animals that require sonar.

The Hon. C.J. Sumner: Were you paying full market
rates for the room and all that?
The Hon. K.T. GRIFFIN: | do not think you have to

disclose all that. . . The department has said that it will provide to me a
The Hon. C.J. Sumner:It could be gifts. ___ research paper on this topic, which | understand should reach
_ The Hon. K.T. GRIFFIN: There are some interesting me this afternoon. Again, as with my concern about the
issues. There was no secret about my association with Bakgeneral protection of marine parks, after looking further at
O’Loughlin. The point is that, in relation to equity, it wWas information that | am able to obtain, | will decide whether to

very clear that | could never be an equity partner in that firmprogyce any amendments in Committee. | support the
if | wanted to remain a member of Parliament, because thergscond reading.

would have been automatic forfeiture of the seat the moment
the firm entered into any arrangement with the Crown. That  The Hon. BERNICE PFITZNER secured the adjourn-
was because of the nature of the partnership law. ment of the debate.
I understand that the Leader of the Opposition may wish
to give some further consideration to the matters that | have JURIES (JURORS IN REMOTE AREAS)

raised in the light of my indication that | am not enamoured AMENDMENT BILL
of the proposal that he was putting forward. | can indicate that
we will not be dealing with the Committee stage today. Adjourned debate on second reading.

Bill read a second time. (Continued from 24 March. Page 300.)
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The Hon. ANNE LEVY: The Opposition supports the contact the Sheriff are granted exemption from jury service
second reading of this Bill, but itis concerned about some obn the reasonable ground that it would be highly inconvenient
the wording in the legislation. | have a couple of amendmentfor them either to live away from home for a potentially long
on file, the purpose of which will be explained in my secondperiod or to travel very long distances each day while
reading remarks. | am not a lawyer but | do hold veryundertaking their jury service.
strongly indeed to the principle of having juries and the very  The Attorney-General clearly indicated that part of the
important role they play in our criminal and civil justice problem arises from the fact that some people in remote areas
system. The whole principle of having juries dates back manwre called up for jury service but do not apply for an exemp-
centuries, and the principle behind having them is that theron, even though they would get one, and they do not attend
is peer assessment: that the judging of whether or natourt to apply for an exemption at the time of the hearing.
someone has committed an offence is determined by oneApproximately 20 per cent of people living in remote areas
peers and not by lawyers, judges or experts. Our whole leg#ll into this latter category.
system is based on this principle. | can appreciate that this causes some problems for the

Many people may not realise that it is only 29 years agsSheriff in drawing up jury lists. However, it has been
that women obtained the right to sit on juries in this Statesuggested that, on the basis of statistics such as this, the
From the time that South Australia was established, for 12&heriff can make allowance for that problem when sending
years, trials were conducted before male only juries. It wagut summonses for jury service, and that he can also expect
only in 1965 that women obtained the right to sit on juries.about 20 per cent of people who either will not respond or
A long fight took place to obtain that right for women in this Will not attend. | am sure that the Sheriff would be quite
State, led very strongly by the League of Women Votergapable of making this allowance when sending out the
under the very capable steering of Miss Eleanor Walker, whgummonses for jury service.
was a member of that organisation and who deserves greater However, | appreciate that even making such statistical
recognition than that which she has received for the mangnalysis there might be some concern on the part of the
women’s causes taken up by her. Sheriff and that it is not unreasonable to write into the Act

| understand that another very active campaigner in thEhat long distances are a reasonable ground for exemption
fight to obtain the right for women to sit on juries was none!Tom jury service. _
other than Dame Roma Mitchell, who is now our Governor.  Even though other reasonable grounds for exemption are
She was one of those who argued very strongly that womeOt Spelt out in the legislation and doubtless rely on the
as well as men, should have the right to sit on juries in thi heriff's discretion, I have never heard any suggestions that
State, so that the question of guilt or innocence would pdhe Sheriffs have not used that discretion wisely and granted

determined by peers chosen from the whole of society and n§€mPptions on what are obviously reasonable grounds. |
just from half of society. reiterate that jury service is part of the civic duties of citizens,

and | do not like the idea of whittling away at the number of
eople who can do jury service. It is suggested that this
asonable ground for exemption should be written into the

This Bill, in effect, removes from some people the right
to sit on juries, and that cannot be condoned by thi
Parliament. | can certainly appreciate the problems that arig

in some areas of the State where, if people’s names come L. | ho?e that th'ts. IS n]?t t.he beglqnlntg]hoI a Iong_ Ime; Og
on the electoral role for jury service, it can be extremelf asons for exemplions for jury service that are going to be

. ) . S written into the Act.
inconvenient for them to undertake that jury service if they We certainly do not want to retur to the situation of many

have to travel very long distances. | would not want anyone X .

to think | am unsympathetic to the problems experienced b ears ago wh_en virually anyone CO.UId getan exemption from

these people ury service if they had a professional occupation, so that
. juries were made almost exclusively of one class of person.

However, this Bill does more than just grant an exemptionry ¢ continued even after women only 29 years ago were
to people who live far from a court on the ground of distancey e mitted to do jury service in this State. As | say, while | feel
it removes from the list of potential jurors everyone who lives

han 150 kil ¢ his depr Iit is certainly a reasonable ground for exemption from jury
more than llometres from a court. This deprives peoplggyice that people live a long way from the court where the
of the right to undertake jury service, even though they ma

. ¥ase is to occur, | would certainly not like this to be the first
be prepared to travel long distances to undertake that duty,¢ 4 long list of exemptions being written into the Act. It is
I am well aware that some people do not welcome jurymuch better to leave it to the discretion of the Sheriff to

service, but | am also well aware that many people daccept reasonable grounds for exemption in appropriate cases,
welcome it on the basis that it is not only a right but also &ather than trying to detail all possible cases.

responsibility of a citizen to be available for and to undertake | object most strongly to one of the effects of the Bill
what is a mostimportant role in our civilised society, that is,before us, which is to exclude from the possibility of jury
jury service: to be one of the peers who judge the guilt okervice people who live in remote areas. Itis one thing to say
innocence of an accused. that they may get an exemption and it is quite another to say
In introducing the legislation the Attorney-General that they may not be on a jury service. This is excluding
certainly indicated that some problems had arisen with theeople who may well wish to undertake their civic responsi-
current system, and he quoted figures for a nine month periddility of being on juries, and to remove such people from the
which indicated that over 100 people who resided in remotéist of potential jurors is, | think, a denial of their civic rights.
areas had been, by the luck of the draw, called up for juryOne should not assume that just because people live in remote
service in their area. | am certainly pleased to see that, undareas they do not wish to exercise those civic rights and
the current legislation, people can be excused from undertakindertake jury service.
ing jury service on reasonable grounds, and having to travel | will move amendments in Committee to ensure that
along distance is regarded by the Sheriff as one such groungeople living in remote areas can be excused from jury
The vast majority of people who live in remote areas and wheaervice if they live more than 150 kilometres from where the
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court case is to be heard but (and it is a very important but)o relate some of the history of the issue about entitlement to
if people in remote areas wish to be on the roll as potentidbe called up as a juror. | acknowledge that it is an important
jurors, they can undertake jury service and will not becivic right. There are many people who would object if they
automatically excluded as potential jurors merely becauseere not somewhere on the list, but the principal Act itself
they live more than 150 kilometres away from where theexcludes a wide range of people from being entitled.
court case is to take place. The Hon. Anne Levy: A pretty narrow range.
We support the second reading of the Bill but, for the The Hon. K.T. GRIFFIN: Well, it's a fairly wide range,
reasons | have outlined, we believe that amendment i one looks at it.
required to enable people in remote areas who wish to The Hon. Anne Levy: It would not be more than 1 or 2
undertake jury service to be able to do so. This is an importper cent of the population.
ant principle for all who live in remote areas, but it is of  The Hon. K.T. GRIFFIN: |am not sure what percentage
particular relevance to the Aboriginal community in Southof the population it is but it is certainly a significant number
Australia, a very large proportion of whom live in remote of people: the Governor, the Lieutenant-Governor and their
areas. They are registered on the electoral roll and could wedpouses; members of Executive Council and their spouses;
be chosen for jury service. It would do much for our courtsmembers of Parliament; members of the judiciary or magi-
if there were more Aboriginal people who served on juriesstracy and their spouses; justices of the peace who perform
rather than Aboriginal people mainly being seen in our courtsourt duties and their spouses; legal practitioners actually
as defendants. practising as such; members of the Police Force and their
As we all know, Aborigines are vastly over-representedspouses; persons employed in the department of the Govern-
as defendants in our courts and to have more Aboriginahent whose duties of office are connected with the investiga-
representation on juries would be highly desirable in theion of offences, the administration of justice or the punish-
interests of justice in this State. But the measure before ument of offenders; persons employed in the administration of
would automatically exclude a large proportion of thecourts or in the recording or transcription of evidence taken
Aboriginal community in South Australia from even being before courts—so there is a reasonable spread of people
potential jurors and that is highly undesirable. | will move involved.
amendments in the Committee stages. | have two amend- The Hon. Anne Levy: It wouldn't be more than 1 or 2 per
ments on file and obviously only one can be adopted by thisent.
Parliament. | would certainly welcome in his reply any The Hon. K.T. GRIFFIN: | do not know what the
comment from the Attorney about which amendment he feelpercentage is, but there is a reasonable spread. | acknowledge
would be the more appropriate way of amending the Bill tothat it is an important civic right, but the difficulty is that in
achieve the aim that | am expressing of allowing people irsome areas (and we have chosen a 150 kilometre radius) it is
remote areas to undertake jury service if they so wish.  difficult for citizens to attend, and | have given an example
The other parts of the Bill are consequential on changesf the nine month period in the northern circuit.
to the court system in this State and are in no way controver- The Hon. Anne Levy: If they want it.
sial. We certainly support them. Also, | express some surprise The Hon. K.T. GRIFFIN: Only two actually attended,
that the bringing of this Bill before us has not been used at theut of 150 people. Let me go back to history. In 1985, after
same time as an opportunity to correct the language of thine 1983 redistribution, the northern jury district did not
Jurors Act, which is far from gender neutral. In recent yeargomprise all people in the north of South Australia; it
an amendment to an Act has been used as an opportunity, bgmprised Custance North, Stuart and Whyalla subdivisions
means of a schedule, to amend the language of an Act amd the House of Assembly districts of Custance, Stuart and
make it more modern in its approach. | am sorry the sam&/hyalla, so it was a very limited area from which people
opportunity has not been taken with the Jurors Act now thatvere drawn.
we have a Bill to amend the Act. Could the Attorney-General The Hon. Anne Levy: How do you justify that?
consider adding to the Bill a schedule to achieve the aim The Hon. K.T. GRIFFIN: The justification was that the
which everyone in this Parliament supports of having all oudistance was so great. That applied to 1991. If you go back
Acts in gender neutral language? | support the secontb 1974 after the 1973 redistribution, the northern jury district

reading. comprised only Whyalla and Stuart subdivisions in the
electorates of Whyalla and Stuart respectively.
The Hon. K.T. GRIFFIN (Attorney-General): | thank The Hon. Anne Levy interjecting:

the honourable member for her contribution to the Bill. She  The Hon. K.T. GRIFFIN: 1927, the circuit court of Port
has made some very good points about the Bill. As to the lagtugusta comprised the subdistricts of Port Augusta,
point, | am very sensitive to gender neutral language irCarrieton and Quorn being part of the Legislative Council
legislation. In fact, | am probably the first to pick it up in a division of Newcastle.
number of contexts but, on this occasion, | did not, because The Hon. Anne Levy: And males only in 1927.
| did not look at the principal Act. The Hon. K.T. GRIFFIN: That is fine. A lot of good
I looked at the Bill, and the honourable member knowswomen at that stage were out there working in the bush,
how difficult it is to read everything that comes before youopening up the country. | do not resile from that: | am not
even though you try to do it, and you do not necessarily g@ritical about it at all. But the point is that for at least 65 years
back to the Act. I would certainly like to get this Bill through of South Australia’s recent history a number of people have
the Council today, but I will undertake to have that issuenot been on the role to be called up as jurors. The Govern-
addressed before the Bill passes in the House of Assemblipent believes that we ought to maintain ftetus quaexcept
The point is well taken: the issue needs to be addressed.flir the period since 1991 to the beginning of 1994.
should have been done and it was not. | take the honourable The point of the problem is that there are a substantial
member’s point and will see that it is addressed. number of people who do not bother to answer a jury
In relation to the substantive issue of the Bill, | would like summons. At the moment the Sheriff writes to prospective



468 LEGISLATIVE COUNCIL Thursday 14 April 1994

jurors who may find it difficult to attend, remembering that The Hon. C.J. SUMNER: Hansardis very necessary,
they are chosen at random; they are not selected because tly@g. In the end, the proposition of the Government, the
live in certain places. For those who are randomly selectefroposition | brought forward which was passed, was to have
and who appear to be living a far distance from Port Augustaa 12 month limitation on actions to claim taxes determined
he writes to prospective jurors inviting them to be excusedo be invalid or taxes that weneltra vires, although the
from jury service. His problem is that they are not respondingriginal proposition of the then shadow Attorney-General was
and are not turning up for jury duty. that the limitation period should be the same against a
The Hon. Anne Levy: 20 per cent of them. Government as it was against a private citizen, which was a
The Hon. K.T. GRIFFIN: It is still a reasonable period of six years. However, 12 months for invalid taxes was
percentage, and it makes it very difficult to manage theagreed to, but | do note now that the Bill introduced by the
empanelling of jurors for the purpose of conducting thenow Attorney-General does not go back to six years as the
business of the court and providing a jury for the— same standard as between citizen and citizen, but in fact
The Hon. Anne Levy: Statistically you can work on it.  reduces the 12 months which we had agreed to just 12 months
The Hon. K.T. GRIFFIN: Maybe you can work on it ago to six months.
statistically, but it adds more work with no greater prospect So, any action cannot be taken back further than six
of success. So, when we get to the amendments in Committeeonths under the Attorney’s proposal. | just make that point
| will oppose them on the basis that neither of them addressée indicate that things are different when they are not the
the issue we are seeking to deal with. That is the problem afame, and that Government is a very sobering experience for
the management of the lists and the fact that very few of thenany people. In this case, it has obviously changed the
people who live beyond that radius of 150 kilometres everonourable member’s view of life, no doubt because he has
bother to respond, or, if they do respond, are prepared to tugrave concerns about the effect on the Treasury of a tax being
up for jury duty. | thank the honourable member for herdeclared invalid and then citizens who paid the tax being able
indication that she will support the second reading of the Billto claim back for six years. So, his proposition is to change
but | indicate that when we get to Committee those amendhe agreed position of last year from a limitation period of 12

ments will not be supported. months to six months. | do not support that, and will be
Bill read a second time. moving an amendment to reinstate the current Act, which is
The Hon. K.T. GRIFFIN: Mr President, | draw your a 12 month period.
attention to the state of the Council. | do not believe it is necessary to reduce it to six months.
A quorum having been formed: The second reading explanation states that one of the reasons
for reducing the period is to avoid the problem of windfall
LIMITATION OF ACTIONS (RECOVERY OF gains, and | can understand the problem of windfall gains
TAXES AND SUBSTANTIVE LAW) AMENDMENT where a company, for instance, has collected a franchise fee
BILL from a consumer, that franchise fee is then held to be invalid,
) i but obviously the company could not repay the fee to all the
Adjourned debate on second reading. consumers it has collected it from, but would be entitled to
(Continued from 24 March. Page 301.) claim the tax back, and would therefore get a windfall gain.

It was interesting when this matter was being debated last
ear that the Hon. Mr Gilfillan interjected and said that, if it
as a petrol franchise fee, perhaps they could reduce their

The Hon. C.J. SUMNER (Leader of the Opposition):
The Opposition supports the second reading of this Bill. Iti
an amendment to a Bill that | introduced last year limiting the_ . ; : :
period that taxes found invalid can be claimed back by peopl rices for a while to make up for the windfall gain. That

: ; . bviously was said in a jocular fashion, but it does point up
who have paid them. When my Bill was introduced last yeark)he problem. I do not think you need a six months limitation

I should point out that the shadow Attorney-General was N0 i to overcome the windfall gain problem, because the
very happy about my Bill to introduce this limitation of

: L . o . Bill deals with windfall gains in another way. To use the
acc;[honl\jr"g?igi]r? E‘ggl‘ament. In fact, itis worth noting that theargument of windfall gains to reduce the period is not valid

~ because there is another way of overcoming the windfall

One must ask seriously in the circumstances of this legislatiogyains. |n fact, windfall gains are specifically dealt with by a
why, if the period is three years or six years, citizens should not b ection of the Bill

able to recover amounts which have been paid even voluntarily b .
under a law which subsequently is determined to have been invalid | also note that the Government wants to reduce the period
or where the payment has been required to be made on the basisfodm 12 months to six months, citing the Northern Territory,
an ultra vires claim. So, whilst we will not oppose the second ACT and Tasmania as having done it, but the major States—
reading of the Bill, there are some issues to be explored both in tl : !

reply and the Committee stage. If | could identify those by way O?ﬁctorla_, New South Wales’ Queensla_lnq 3!"0' Western
12 months, and I think for the moment at least we should

o ) L o stick to 12 months. If the other States move and there is a
we have no difficulty with the elimination of the distinction between

mistake of fact and mistake of law; and we believe that GovernmentgatlonaI Standard’ perhaps_ we can reconsider it.
should be put in no better or worse position than organisations and | would raise the question where the Attorney-General
individuals which operate in the private sector. It may be of coursgefers to the model Bill agreed to by a standing committee
that, in consequence of that position, the best thing is to defeat thghere he says New South Wales has included a provision
Bill. However, because of the complexity of the issue. ... similar to the 1993 South Australian amendment, but Victoria
So they voted for the second reading. The basic propositionas not. Why has Victoria not done so? Is there any reason
that the then shadow Attorney-General started from was thaigr that? The other point | wish to make is that the amend-
there should be no distinction between Government anghents apply to causes of action raised before commencement
citizens in terms of limitation of actions. In the end— of the amendment but not to proceedings instituted before the
The Hon. M.J. Elliott: Hansardis a good thing! commencement, so there is obviously a provision in here

as it turned out, that was not in dispute—
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which is a retrospective provision. Once again | note thelecision. It seems to me to be a rather bizarre proposition
approach of the now Attorney-General when he was shadowhich is in the New South Wales legislation and which |
Attorney-General on the issues of retrospectivity. He used tdoubt would withstand very close scrutiny by the High Court.
fight tooth and nail against retrospectivity on those topics in  Notwithstanding that, | will certainly persist with the Bill,
this Parliament, but here he is introducing a Bill which doesbut | recognise that there are reasonable arguments for the
have retrospective effect. Given my more reasonableropositions put by the Leader of the Opposition. One has to
approach to the topic, |1 do not intend to oppose it but justemember, of course, that the amendment is concerned with
make the point that things are different when they are not ththe recovery of invalid taxes, which have been imposed in
same. this case by the State of South Australia; it has all been taken

| sent the Bill to the Law Society, which made a numberinto consideration as part of the budget. One, | suppose, can
of comments. | will not read those comments into thenever predict what will happen with the courts in terms of
Hansard | have provided a copy to the Attorney-General andrulings on issues of taxation and, therefore, if a tax is invalid
have arranged informally with him for him to sight the and amounts have to be repaid there obviously would in the
comments and then cite his response. That way, time can lfieture be no alternative than to either increase levels of other
saved and we do not read them iftansardon more than taxation or introduce a new tax to make up for what would
one occasion and therefore unnecessarily prolong the debateve then been an unforeseen shortfall in taxation revenue.
There are a couple of questions in that plus the Law Societie that as it may, the Government as a whole believes that
comments that | expect the Attorney-General to respond tdhe proposal in the Bill is appropriate and | commend the Bill

to members.

The Hon. K.T. GRIFFIN (Attorney-General): | thank The Law Society Criminal Law Committee has written
the honourable member for his contribution on the Bill. Ithrough its Chairman, and | quote:
must say that when I first had the proposition put to me about | 3ssume that the proposed section 38A, by which ‘imitation law’
this Bill I had very clear recollections of what | was saying is made substantive law of the State, will not affect the plaintiff's

in Opposition when the principal Act was up for review lastright to obtain an extension of time to sue in the appropriate case
year. under section 48 of the principal Act. Section 38A would operate in

. , : a way which would mean that a recovery action instituted, for
The Hon. C.J. Sumner: !t won't be the Ias,t time. instance, interstate where the law of South Australia was the
The Hon. K.T. GRIFFIN: | am sure itwon't be, butone applicable law could invoke the ameliorative extension of time

tries— provisions of the South Australian Act, rather than be subjected to
The Hon. C.J. Sumner:Very jolly. the law of the forum being otherwise a matter of procedural law as

. ; opposed to substantive law.

. The Hon. K.T. GR”.:FIN' WeII., I. am being open abou'[. It is the writer's understanding that the South Australian
it. | had some reservations about it in the context of reducingmitation of Actions Act 1936 is in respect to out of time plaintiffs
the 12 months to six months, but | was persuaded thaine of the most generous in the Australian jurisdictions.
notwithstanding the fact that | would probably end up getting  The committee would want the extension of time provisions to
a couple of whacks around the ear in this place by referend'ﬁma'n available to deserving plaintiffs and we trust the writer's

. . . : interpretation of the proposed amendment does not limit this
to Hansard which the Hon. Mr Elliott says is certainly a availability in any way.
good thing, and notwithstanding the whacks around the e
occasionally I think it still is a good thing to have it. You can

probably use it to your advantage more times than it is use

¥he President of the Law Society writes in a similar way. My
nderstanding is that the current amendment does not prevent
aims for invalid taxes being made and for the ameliorative

ag?r'ﬂitﬂgﬁ' C.J. Sumner-Onlv when vou are in Opposi- provisions of the South Australian law being applied in the
tion e -only y pp circumstances referred to by the Law Society.

Bill read a second time.

In Committee.

Clause 1—'Short title.’

The Hon. K.T. GRIFFIN: In respect of the other issues
The Hon. K.T. GRIFFIN: | do acknowledge that there raised by the Law Society, | am seekmg_ some adv_|ce on
was some concern about the reduction in the period of lgmse. What | would suggest is that we ’.“.'ght deal with t_he
months to six months, but on the basis of the potential eﬁecqmendmenrt‘s cif the Leaderr?f thﬁIOpposmon and rt:y the time
of the High Court decision in relation to a particular franchise’ c get to the last part of the Bill I may end up having to
fee it was felt that public responsibility should be directed!CPOIt Progress. As much as | do not want to have to do it |

towards reducing the 12 months to six. As the Leader of théhlnk it only fair that, the Law Society having raised the issue

Opposition indicates it is quite likely that the other precau-WIth both me and with the Leader of the Opposition, it be

tions which are included in the Bill may be sufficient to deal ansCV\Ilered beforedlt finally passes from the Council
with the issue of a windfall gain. Clgﬂzgspg?r?d 3 assed

In so far as New South Wales is concerned, it has left it s P L ,
at a 12 month period, but it did amend its Limitation of Clause 4—Limitation on gctlonsfor recovery of money.
Actions Act to address the passing on requirement which is, The Hon. C.J. SUMNER: | move:
of course, included in this Bill. The burden of proof was ~Page 2, line 8—Leave out 'six’ and insert "12".
imposed upon the claimant but New South Wales alsdexplained this amendment in my second reading speech.
provided that no refund was to be available if the invalidity ~The Hon. M.J. ELLIOTT: Isuppose there is not a great
resulted from a non-legislative change in the law, that is, ifdeal in it either way. The Government has made much of
it resulted from a court decision. That is not in our Bill. | insisting that policy should always be complied with. | would
think one must express some concern about that; that theh@ve thought that where a stated position has been taken by
is to be no refund if the invalidity resulted from a non- the Government that is very close to policy. That aside, | do
legislative change in the law, that is, if it resulted from a courtnot believe that 12 months is an unreasonable period. We

The Hon. Anne Levy: Are you going to make a habit of
retrospectivity now?

The Hon. K.T. GRIFFIN: No.

The Hon. C.J. Sumner interjecting:
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shall be supporting the amendment. | would support it at this stage, but | may because | think the
The Hon. K.T. GRIFFIN: | indicate opposition to the matter needs to be addressed. If the Democrats want to
amendment, but | know where the numbers are. consider it, | am prepared to facilitate an adjournment of the
Amendment carried. matter so that the Hon. Mr Elliott's proposition can be
The Hon. C.J. SUMNER: | move: considered.
Page 2, line 12—Leave out ‘two’ and insert ‘eight’. | want to address some remarks to what | think is an

inconsistency in the second reading explanation. On this

Amendment carried; clause as amended passed guestion of retrospectivity, the second reading explanation
Clause 5—‘Limitatio’n laws are substantive Iaws'. contains two potentially inconsistent things at least, but

The Hon. K.T. GRIFFIN: The Leader of the Opposition PETNaps the Attorney-General can reconcile them. One
has raised a question about the letter from the President of tifAtementis: _ o
Law Society. | have already addressed the issue relating to There can be no doubt that, if the change in definition is not made
the Criminal Law Committee’s observation and indicated thd€tospective, there will be problems. _ _
Government’s position. Regarding the remainder of the issuekhen towards the end of the second reading explanation we
raised by the Law Society, | do not think much turns on thenhave the statement:
in terms of this Bill. I was reluctantly prepared to acknow-  After anxious consideration, the Government has taken the view
ledge that the Bill could be deferred, although | would prefeﬁhatthe general principle must prevail over the theoretical possibility
to have it in the House of Assembly and have it sorted o at an unknowable number of cases may be harder to try in the

L= ture.

there. | hope that the Leader of the Opposition is prepared t di h b doubt that th il b
accept an assurance that | will have the matters examined ang! ©N€ reading there can be no doubt that there will be
provide him with a response before the matter is dealt wittproP!ems and on another reading the principle must prevail

in the House of Assembly and, if an issue of substance aris@Y€" the theoretical possibility. They cannot both be correct
there, | will be prepared to give further consideration to!n MY View. I think that, if in fact there are real problems with

addressing that issue. It would certainly facilitate considerN©t making the law retrospective, the Parliament has to

ation of the legislation in the other placé if we could do it in CONSider it. If there are going to be real problems, if victims

that way, and | am prepared to give that assurance are going to be disadvantaged significantly, if prosecutions
Claus,e passed ' are going to be made more difficult and complex and it is a

Clause 6 and title passed real problem, | think the Parliament is obliged to squarely
Bill read a third time and bassed. face up to the question of retrospectivity and do something

This is a consequential amendment.

about it.
CRIMINAL LAW CONSOLIDATION (SEXUAL | say that in the context of thBube v. Knowlegsase and
INTERCOURSE) AMENDMENT BILL other situations where courts rule against the clear intention
of the Parliament, as happens from time to time. It involves
Adjourned debate on second reading. not just the clear intention of the Parliament but the fact that
(Continued from 30 March. Page 361.) it has been generally accepted in the law for many years

(since 1985) that the intention of the Parliament was being

The Hon. C.J. SUMNER (Leader of the Opposition):  given effect to.
The Opposition supports this Bill, which is to clarify thelaw  So, all the law and all the court decisions are based on
and ensure that the original intention of Parliament iswhat Parliamentintended. Then the High Court comes along
reinstated, notwithstanding a ruling of the High Court whichand says, ‘Sorry, that is not what the legislation says, and we
clearly did not express the intent of Parliament on this topichave to introduce an amendment, as has happened in this
The topic has been fully canvassed in the Attorney-General'sase, and then the argument is whether we should make that
second reading explanation, so | will not repeat it. amendment retrospective.

The only issue to which | will address some brief remarks  We have to be cognisant of the principles that are set out
is that of retrospectivity. The Government has decided not tin the Attorney’s second reading speech about the importance

make the provisions retrospective. of there not being retrospectivity, particularly in the criminal
The Hon. M.J. Elliott: | think it should have done. law. In other words we should not make a criminal offence
The Hon. C.J. SUMNER: That is an interesting point today by legislation something which was not a criminal

because | was going to say something similar. offence 10 years ago, and so on, and all that is understood.
The Hon. M.J. Elliott: Where the intent of the law has However, commonsense must come into these situations. In

always been quite clear. Dube v. Knowlesnd in this case we have had legislation

The Hon. C.J. SUMNER: The Hon. Mr Elliott interjects  passed by the Parliament where everyone operating at the
that the intention of the law has always been quite clear. Th8tate level, such as the lawyers, the courts, the Full Court, the
situation is similar to the case which came about when | wa€ourt of Criminal Appeal has understood it. The Parliament
in Government and which was referred to by the Attorney4is happy with it; it sees how it is operating; it does not
General-bube v. KnowlesThe High Court made a decision intervene and say, ‘Look, that is not what we expected to
which, on any reading oHansard or the situation, was happen—
contrary to the intention of the Parliament. The Hon. A.J. Redford interjecting:

The Hon. M.J. Elliott interjecting: The Hon. C.J. SUMNER: Obviously some defendants

The Hon. C.J. SUMNER: No, | have not, but | am not are not happy about it, but the legislators were happy about
sure that | will necessarily support it. Let us kick it around ait. When the Full Court decision was made on this topic in the
bit. I was not proposing to put an amendment on file on thease ofRandall the Court of Criminal Appeal—
issue of retrospectivity; | was just going to make some The Hon. A.J. Redford interjecting:
general remarks about it. If an amendment is put on file, | The Hon. C.J. SUMNER: Just a minute; let me finish.
shall have to consider it. | am not necessarily indicating thaThe Court of Criminal Appeal expressed the opinion that the
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word ‘vagina’ should be given the meaning plainly intendedof practical problems can arise, whether or not it is made
by Parliament and not the technical physiological meaning,etrospective.

and that was in 1991. One assumes that, if the Parliament or First, if itis made retrospective, what will the High Court
the Government of the day had been unhappy with thato with a piece of retrospective criminal legislation? Given
interpretation of the phrase, it would have introducedhe High Court’s attitude in relation to interfering with
legislation to correct it then. This is giving weight to what | legislative intent over the past few years and the direction in
am saying: that in that Full Court case, which was heardvhich it appears to be headed, there is a real risk that the
locally, the Court of Criminal Appeal expressed whatHigh Court would strike down the retrospective aspect of that
Parliament had intended, and what everyone operating withilegislation in any event.

the criminal justice system, including the Parliament, the The Hon. C.J. Sumner: They wouldn’t do it if it was
prosecution and the prosecutors understood to be the caselear.

Obviously it does not mean that a defendant, or counsel The Hon. A.J. REDFORD: Well, | would disagree with
acting for an accused person who sees a possible avenueyu on that point. There are a number of united nations—
challenge the law, cannot come in and take it to the High The Hon. C.J. Sumner:They shouldn’t do it, or we are
Court. Obviously, that is what happened in this case, and thiéving in a pretty bodgie society.

High Court, as it did ilDube v. Knowlesdecided to interpret The Hon. A.J. REDFORD: Well, that may be the case.
the law differently, but certainly interpret it in a manner thatSometimes the High Court suits us when it strikes down
was totally contrary to what Parliament intended. That is whytegislation on advertising, and other times it annoys us when
we are dealing with this situation; that is why we are dealingt gives us a Mabo problem. It depends which side of politics
with the case ofDube v. Knowlesand that is why the you are on.

Government of the day iBube v. Knowlesried to make it The Hon. C.J. Sumner:Supremacy of Parliament is still
retrospective. However, the Opposition opposed it— a pretty important constitutional principle. If Parliament
The Hon. K.T. Griffin: So did the Democrats. makes its position clear, the High Court shouldn’t be—

The Hon. C.J. SUMNER: And the Democrats—and it The Hon. A.J. REDFORD: But so is the rule of law. The
was not made retrospective at the time. It meant that a wholdight Court sets the law and the rule of law should apply.
lot of people were released from prison earlier than had beehhe High Court has not hesitated in the past—
intended by the Parliament, and | think where we have a The Hon. C.J. Sumner interjecting:
situation like this we have to look at the question of retro- The Hon. A.J. REDFORD: No, they didn’t. The precise
spectivity. Obviously, we are not going to make it retrospec+eason in that case was that there was no retrospective
tive to re-convict the accused person who may have beeslement in the legislation, but if there had been you can rest
acquitted by the High Court in the instanced case, but | thinlkassured that the lawyers would have said—
there is a case for making it retrospective to pick up prosecu- The Hon. C.J. Sumner: There was an element of
tions that might occur in the future. retrospectively in that.

That is really what we are talking about here. In fact, we The Hon. A.J. REDFORD: There is a real risk that the
could make it retrospective in that sense, so that in prosecidigh Court will say that this will breach various conventions
tions in the future the law that is applicable is that which thethat Australia has entered into and refuse to allow it to be
Parliament intended in the period between 1985 and 1993 rétrospective. There are two practical aspects: first, those who
do not find anything particularly offensive about that, | musthave been convicted under the legislation as it currently
say. It would be offensive if we were making somethingexists; and, secondly, those people who have yet to be
retrospective to deal with a situation in the past whichaccused of conduct that is either happening now or has
Parliament had intended and we were changing it, but hefegappened post-1985. In relation to those who have already
we have a situation where Parliament’s intention was obvioubeen convicted, | asked the Attorney when we were discuss-
at least to the Parliament and to our courts in South Australieng this legislation whether any notices of appeal had been
but it now has been overruled by the High Court. In thosdodged, whether any indication had been given on the part of
circumstances there is some case to consider retrospectivigny convicted people that they were going to lodge an appeal,
I think the issue really needs to be looked at in this light. or whether an issue had been taken by any convicted person

If it is just a theoretical possibility that a problem might on this point of the definition of ‘vagina’. He referred that to
arise in one or two cases, maybe we would not do anythinghe Director of Public Prosecutions, and the Director came
However, if substantial problems arise, if prosecutions aréack and said that he could think of no such example.
going to be mucked around, if victims are going to be mucked So, in that sense, from a practical point of view, to make
around, if the length of trials is going to be increased, and si retrospective would not appear to affect any convictions
on, on balance we might argue that retrospectivity in this soithat have already occurred in this State. Certainly, | do not
of situation could be sustained. | did not intend to put arknow of anyone who has suggested to me in my travels
amendment on file, but | was going to put these matters to theround the criminal law fraternity, of which | am a member,
Attorney-General to resolve what | think is a conflict in the‘Look, we ran a case, and the issue was that there was no
second reading explanation, and then to take the matter frosexual intercourse because the vagina as medically defined
there. had not been penetrated.” The only other aspect is what is

happening—

The Hon. A.J. REDFORD: | did notintend to speak on  The Hon. C.J. Sumner:But couldn’t they challenge him?
this Bill, but I will do so in the light of the comments made  The Hon. A.J. REDFORD: They could, but it is
by the Leader of the Opposition. His comments have meritheoretical.
and itis a very vexetssue when we start bringing the subject ~ The Hon. C.J. Sumner:Are there no cases where it was
of retrospectivity into criminal conduct. | will go on record an issue?
as saying that under no circumstances should retrospectivity The Hon. A.J. REDFORD: There have been no cases
ever be brought into the area of criminal conduct. A numbewhere it has been brought to my attention that the definition
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of ‘vagina’ was an issue before the court, other than in thét is quite distinct from retrospectivity in terms of company
case ofBarr v. Holland But that was not in this State law. If we shift the boundaries in that case, people might
anyway: that is a New South Wales issue. So, by not makingiork to the edge of the law, but they know where the law is.
the legislation retrospective, the second problem that arises When we talk of matters of sexual intercourse, | do not
is those offences which may be occurring or which may havéelieve there are deep and meaningful thoughts going on in
occurred since 1985 and which have not been brought to the mind of the rapist at the time. A judge or judges have
attention of the authorities and no prosecution has comereated a ridiculous situation: they have gone beyond
menced. The answer for the prosecuting authorities in thatommonsense and what any reasonable person would
case is purely and simply to charge an attempted offence, inderstand was sexual intercourse. Without making a
other words, to charge an attempted rape or an attemptedmmitment at this stage, if we did consider retrospectivity,
unlawful sexual intercourse. The penalties are precisely thi¢ would probably not be unreasonable in the circumstances
same. unless it created some other problems of which | am not
In my view, the mischief can be sorted out by the prosecuimmediately aware. Before we go into Committee, | lean
tion laying more carefully the charge they wish to raise. In theowards retrospectivity, although | would hate to think that
case oBarr v. Holland the High Court approved of the trial other people would get away with something—and that is
judge leaving it to the jury, because the trial judge came uprecisely what we would be allowing, in some cases.
with this interpretation of ‘vagina’, leaving it to the jury to The Hon. A.J. Redford interjecting:
ascertain the charge of attempted sexual intercourse. He was The Hon. M.J. ELLIOTT: They may get away in terms
convicted of that charge and ultimately Mr Holland got hisof particular convictions on the basis of arguing whether or
just deserts. Really, it was a moot point. At the end of thenot they have penetrated the vagina.
day, making the measure retrospective will not change The Hon. A.J. Redford: Then they are convicted of
matters very much from a practical point of view because thattempt: it is precisely the same penalty.
prosecuting authorities can charge an attempt and, at the sameThe Hon. M.J. ELLIOTT: There is the commonsense
time, if we make it retrospective, we are really going againsof the law. A moment ago | raised with the Minister outside
a very important principle, that is, that no person should béhe Chamber another concern, and | mention it on the run at
charged with a criminal offence other than on the law thathis stage because it may be worth considering. In Australia
exists at the time that the offence was committed. it is rare for radical circumcision of women to occur and it is
To make it retrospective this time might well be conveni-illegal, but nevertheless it does occur. | suspect in those cases
ent. Certainly, | do not believe there will be weeping in theradical circumcision may involve the removal of tlabia
streets if we do make it retrospective. Where do you draw thenajoraand, if that is the case, a women could not be raped
line? Probably at this stage it is easier to draw the line andnder the definitions that we are putting into the legislation.
say, ‘Let's not make it retrospective; there are other wayd'he chances of that are pretty small and | may be wrong in
around it Certainly on my understanding, the Director ofmy understanding, but at the very least it raises a question
Public Prosecutions does say that there are other ways aroutitht deserves further attention. It shows that, as we try to
it. However, no doubt the Leader of the Opposition knows thesolve one problem, we end up with another one and perhaps
Director of Public Prosecutions better than | do. we may have to look more carefully at the definition we are
amending. Although the chances of this occurring are small,

The Hon. M.J. ELLIOTT: Most of the remarks that I nevertheless it may be a real problem. The Democrats support
was about to make have been covered by the contribution @fie Bill.

the Hon. Mr Sumner. | might just touch on the question of
retrospectivity and then come to specifics in relation to this The Hon. R.D. LAWSON: In the contributions of the
legislation. | have put this view on the record in this placeLeader of the Opposition and the Hon. Mr Elliott there has
before, but I will do so again. been criticism of the interpretations of the courts of these
I do not have problems with retrospectivity in certain provisions which, in my view, is unjustified. What the High
circumstances, and those circumstances are where the l@wourt held in the case ¢lolland was that ‘vagina’, a well-
was clearly understood by all reasonable persons within thenown term used in the law for hundreds of years and found
community. That is one of the tests | would apply beforein every dictionary, means exactly what it says—'vagina’.
considering the question of retrospectivity. What hasThe former Attorney-General said that that was totally
happened here has involved a technicality within the law andontrary to what Parliament intended. What Parliament
probably some judge who does not even understand fundanacted was ‘penetration of the vagina’. Parliament chose to
mental biology has got caught up in some technicalities andse a word which had a common and well understood

has made what | consider to be a bizarre decision. meaning. The High Court said, ‘Parliament must have
The Hon. C.J. Sumner:Just like all of us. intended what it said—namely, ‘vagina’ means ‘vagina'—if
The Hon. M.J. ELLIOTT: Thatis right. The closer we you want to make it mean something else, you have to say

get to the High Court, the more trouble we are in. so.” If you want to make it mean ‘genitalia’ then call it
Members interjecting: ‘genitalia’, but if you use legally accepted terms you can only

The Hon. M.J. ELLIOTT: Yes, | am talking about expect that the courts will apply those terms.
lawyers. Where they get into very technical areas and start The Hon. C.J. Sumner:The Full Court here understood
deserting common sense and what every reasonable persshat we meant—Cox and Matheson.
in our society understands, there is a case for retrospectivity. The Hon. R.D. LAWSON: That was a majority view, not
There are other tests in terms of what are the consequencasinanimous one.
if you do and if you do not. As to this issue, | do not believe  The Hon. A.J. Redford interjecting:
that in committing a rape a rapist decides, ‘Have | or have | The Hon. R.D. LAWSON: Yes, that is right. There is a
not entered the vagina or have | only got to tldia  great deal of criticism of the High Court and of courts
majora?’ | do not think that thought process is gone throughgenerally in Parliament which is not always justified. Take,
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for example, the definition of ‘sexual intercourse’ underintended that. The members of Parliament did not even apply
section 5 of the Criminal Law Consolidation Act, the sectiontheir minds to the question of what it meant. The courts
we now seek to amend. Under section 5 ‘sexual intercours&€annot be blamed for applying the strict meaning of provi-
means penetration of the vagina, etc., or fellatio or cunnilinsions. If we wish to make declarations of other intentions—
gus. Neither of those two last mentioned are in fact sexual The Hon. C.J. Sumner:ltis the golden rule.
intercourse in accordance with any commonly used or The Hon. R.D. LAWSON: Indeed. The mischief aimed
accepted use of the language. We in Parliament define ‘sexuat in that provision enacted in 1985 was to include within the
intercourse’ to mean things that clearly it is not. It is thedefinition of ‘intercourse’, ‘penetration of various orifices
Parliament not the courts that creates the problems. Then téth any part of the body or other object’. That is what the
Hon. Michael Elliott says that it is a bizarre result, desertingdefinition was designed to achieve; that was the clear
commonsense with reliance upon technicalities. What thatention of Parliament. There is no suggestion in any of these
courts have, in fact, applied is the clear meaning of plairdecisions that the courts were departing from that intention.
language. The Hon. C.J. Sumner:Blame Parliamentary Counsel;
Having said all that, | only wish to make the point that it that’s what we usually do.
is unfair to criticise the courts. However, we have a problem The Hon. R.D. LAWSON: | certainly would not blame
that clearly must be rectified. The Hon. Mr Elliott suggestsParliamentary Counsel, because Parliamentary Counsel used
that this may be a case in which it is appropriate to amend commonly accepted word, found in the dictionary or any
this criminal provision with retrospective effect. | oppose thatlaw book. Anybody would have known what the word meant.
on general grounds. It is an important principle which no  The Hon. C.J. Sumner:Exactly. Why did the court not
doubt has been often espoused in this Chamber regarding tbeme to that conclusion?
undesirability of retrospective legislation. | need not repeat The Hon. R.D. LAWSON: The court applied some
the arguments relating to that; however, it should be said th@ommonsense, which is apparently lacking here. | support the
in relation to criminal provisions Parliament should besecond reading.
extremely reluctant to apply retrospectively any criminal
provisions. The Hon. CAROLINE SCHAEFER secured the
It might be true if the result were as bizarre or as hyperadjournment of the debate.
technical as it has been suggested this provision is. However,
itis not; itis a perfectly reasonable and, in a sense, inevitable ADJOURNMENT
decision of the court which must be altered. It is not to the
point to say, ‘I intended that "sexual intercourse" meant At 6.23 p.m. the Council adjourned until Tuesday 19 April
"penetration of the genitalia™ or that everyone in Parliamentat 2.15 p.m.



