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Many people in the disability area are aware that in
LEGISLATIVE COUNCIL London and in other places around the world all taxis are

accessible to people with disabilities, and this is one matter
that | am keen to look at, at least in a preliminary sense.

The PRESIDENT (Hon. Peter Dunn)took the Chair at It is a matter that | understand will be addressed by

Thursday 25 August 1994

Ministers of Transport at a later date. If the group to which
2.15 p.m. and read prayers.
P pray the honourable member refers has received such advice |
QUESTION TIME regret that that is so because, as far as the Government and

| are concerned, the trial is very much on the agenda. It will
proceed. | have not been able to do so in the first six to eight
TRANSPORT STRATEGY months of Government. | am awaiting this further report

The Hon. BARBARA WIESE: | seek leave to make a through the Transport Policy Unit before we undertake, in

brief explanation before asking the Minister for Transport aﬁ?igsaurgz;tlon with the community, a number of initiatives in
question about the Passenger Transport Strategy. '
Leave granted.
The Hon. BARBARA WIESE: On page 17 of the ~ HIGHER EDUCATION ENTRANCE SCORES

Government's Passenger Transport Strategy released in The Hon. CAROLYN PICKLES:

January 1993 reference was made to the success of thgy . explanation before asking the Minister for Education

Transit Authority in Vancouver, Canada, with a scheme to f'tand Children’s Services a question about higher education

wh_eelchair lifts and ramps to 20 per cent of its bus ﬂe‘?t_entrance scores.
which was then operated on well-publicised routes at specific
Leave granted.

times.
The Liberal Party’s policy promised: The Hon. CAROLYN PICKLES: The timing of changes

o - ) - ... to the way higher education entrance scores are calculated
... toinitiate similar measures on a pilot basis in association Wlth[his year is worrying the South Australian Secondary

groups representing people with disabilities and the aged. > ) YT .
.. ..Principals Association, which fears that the changes that
The Labor Party has been approached by one such disabill hools were officially notified about last month could

advocacy group, which has received advice from the MiniSteEIisadvantage students carrying over marks from 1993 to

for Transport that she no longer proposes to honour th‘t::'omplete year 12 this year. | understand that under the new

commitment to people with disabilities that she made befor%ystem these year 13 students could receive lower bonus

Lheirlsséslzzlt%g ﬁggglsézrr‘?axgr’] ?l?nyocr){ ftpoeniz?]i?f])tl)ee?d30|nts for subjects completed last year than they have been
yed, Y PP ounting on for their university entry aggregate.

thﬁm Eashed (k))n tkhis Endertakilng._WiII the Minister exlplai_n University entrance scores are assessed out of a total of
why she has broken her pre-election promise to people wit . :
y P P peop 90. The best three subjects are marked out of 20, with the last

disabilities? : . )
The Hon. DIANA LAIDLAW: | am not aware of the WO subjects being m_arked accordlng toa so-cal_led bonus
group to which the honourable member refers. Certainly, pystem where a maximum five marks can be gained from
have provided no advice to any people who have come to s ch of the two subjects. These_ subjects are |n|t_|aIIy assessed
me on this matter that it is off the agenda. To the contrary, }Ith @ score out of 20, along with the other subjects, before

have indicated that | cannot do everything that is outlined €N converted to a score out of five. It is the formula for
the strategy, or indeed all our other policies, within six oreonversion from a score out of 20 to a score out of five which

eight months of being elected to government. has been altered by the Higher Education Entry Commlt.tee.
An honourable member interjecting: Under the formula last year, an amount of bonus points

The Hon. DIANA LAIDLAW: Yes, we have a four-year Was attributed as a whole number to specific g_roupings of
term in which to honour these commitments. The people wittinarks between nought and 20. For example, if a student
whom I have spoken are certainly aware of my commitmengcored 20 points they would receive five bonus points; if a
to making public transport more accessible. The Passenggfudent received 17 to 19 points out of 20, the student would
Transport Board has already presented to me, after considégceive four bonus points, and so on.
ation by it, the names of people who will serve on the The new formula allows for half marks to be attributed.
consumer group, and TransAdelaide continues to operate tAée effect of this is to reduce the total number of bonus
disability advisory group. Both those groups are aware tha@oints per subject by between half a mark and one whole
public transport must become more accessible. mark. This would not be so much of a problem if it applied

I know that there is debate within public transport circlesto all subjects completed in 1994 only, in which case
about the cost of such an initiative. | understand that it willeveryone would be on the same footing. But there are many
cost $40 000 per bus for such ramps. My view is that that igear 13 students who have carried over from 1993 one or two
a good investment in terms of trialing this model, which | subjects from their first attempt at year 12. These people have
learnt about from representatives of disability groups whegounted on a certain amount of bonus points being attributed
| met with them some time before the last election. to their carried over subjects.

In addition, through the Transport Policy Unit, | have  The retrospective operation of the new formula would also
asked that a study be undertaken on how we can mak@ejudice adult matriculants or mature age matriculants who
passenger transport—and not only trains and buses but alkave taken their matriculation studies over several years. To
taxis—more accessible to more people. In that sense, | haeiminate this prejudice, it would require the Higher Educa-
recently approved licences for 10 more Access Cabdgion Entry Committee to rule that the changed formula will
However, | want to look at going further than that in the apply only to subjects completed in 1994 and subsequent
future, and | have asked for this work to be undertaken. years.

| seek leave to make
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Will the Minister give an assurance that he will preventemergency phones. | am aware that through the Adelaide
the retrospective operation of a new formula for the interpreHills there are quite a number of emergency phones from
tation of the raw data of matriculation assessment by thehich travellers who find themselves in these circumstances
Higher Education Entry Committee so as to avoid prejudicingcan make an emergency call in a fairly secure way so that
those students carrying over subjects from 19937 these females, in particular who, understandably, because of

The Hon. R.l. LUCAS: The honourable member the past history of professions are not mechanically minded
misunderstands the powers of the Minister of Education ircan get some relief in relative safety. Several issues are
South Australia, no matter whom he or she might be. Irinvolved. We need to provide some relief. In view of the
relation to higher education entry, we have the position, firsfforegoing, | ask:
of the universities which are powers unto themselves in 1. Will the Minister for Transport and for the Status of
relation to entry criteria and classification for their variousWomen seek funds to ensure that emergency telephones are
courses and quotas and, secondly, of a Senior Seconddnstalled at acceptable intervals along our main highways?
Assessment Board which again is not under the power and 2. Will she investigate systems for ensuring safe travel-
direction of the Minister for Education as a result of legisla-ling practices for motorists, including the production of
tion drafted by the former Labor Government. | am aware ofducational programs aimed particularly at our mobile female
the concerns that the honourable member has raised thiepulation?
afternoon in this question. 3. Will she investigate with the Minister for Emergency

The Hon. Carolyn Pickles interjecting: Services the possibility of setting up a system whereby

The Hon. R.l. LUCAS: Your question was whether | mobile telephones could be provided on a lease basis or for
would ensure. Some concerns have been expressed aldieg for women or men travelling long distances between
those lines by the Secondary Principals Association. | havenajor centres on their own?
already taken up the matter with the Senior Secondary The Hon. DIANA LAIDLAW: | thank the honourable
Assessment Board, and | am seeking a response in relatisfember for his questions, and | applaud him for the thought
to the position of two year (or second year) year 12 studentiat he has given to this matter. Some years ago, when | was
in the sorts of circumstances as outlined by the honourablgturning from my sister’s farm in the Barossa Valley, | had
member. When | receive a reply | will be only too happy toa puncture at about 11 p.m., late at night, on a dark road. |
forward a copy, or the substance of the reply, to the honoutecall that | was quite terrified standing out there, hailing

able member. passing traffic, not sure who would stop to help and, if they
did stop, wondering whether they were there to help me.
TELEPHONES, EMERGENCY So, | understand entirely the circumstances that the

honourable member has outlined. It is true that more and
The Hon. R.R. ROBERTS:| seek leave to make a brief more women are travelling alone in the country not only
explanation before asking the Minister for Transport and fobecause they need to go to the city to pick up spare parts, as
the Status of Women a question about transport safety in rurghe honourable member mentioned, but because, today, a
areas. second income is necessary on many farms. It is important
Leave granted. in such circumstances that we seek to provide some support
The Hon. R.R. ROBERTS: Before asking my questions so that women can travel with peace of mind.
of the Minister, | will briefly explain that | have had some  There is very little infrastructure of the nature of which the
conversations in private with the Minister concerning ahonourable member speaks. As my colleague the Hon.
delicate matter, about which I do not wish to go into in anyCaroline Schaefer has highlighted to me in the past, as we go
great deal. | am pleased with the response that | have receivéatther north and west there is trouble with the mobile
from the Minister regarding those discussions so far. | refetelephone network, the towers and the like, that are an
to an incident that occurred, on Monday 15 August of thisessential part of the infrastructure for use of mobile phones.
month, on a country road: a sexual assault took place onEhe Hon. Caroline Schaefer does a lot of travelling alone at
female traveller on National Highway No. 1. Because of thenight, and | know that she wants to install a mobile phone,
sensitive nature of those investigations and the nature of thjast as | installed one in my car following the earlier incident
whole inquiry, I do not wish to elaborate much more on thatto which | referred.
matter. What it did was heighten my attention to a problem With respect to the installation of emergency telephones
which is becoming more profound in rural areas as time goealong highways, highways are a responsibility of the Federal
by. With the downturn in the rural economies and theGovernment and | will be pleased to raise this matter with the
lowering of commodity prices, farmers in particular haveFederal Minister. Funds are provided to the Federal Govern-
been forced to curb their employment and, in many instancesent; however, the State Government is responsible for
we find that women in particular in country areas are requiredesigning the road network, and it seeks approval from the
to undertake more and more extensive journeys just to run tieederal Government. | believe we should look at the installa-
farms while the male spouse undertakes the activities on tht@n of these telephones in the design, and | will speak to the
farm. department about that, as further work is to be undertaken on
On the road—and most members would realise | travel &lighway 1 in the next few years.
lot on country highways—I| am seeing more and more In terms of educational programs, the RAA, following
instances of females travelling on their own. On a number oincidents in the Adelaide Hills earlier this year, highlighted
occasions | have had cause to assist travellers who have fouttds problem, telling women to stay in their car and, if they
themselves in trouble, and | have been concerned for sonthd hail someone, to get back in their car and lock their door
time that there seems to be little infrastructure for people irmnd discuss the problem of getting assistance in that way. |
these situations. With the building of the new Nationalwill speak to the RAA to see what other measures can be
Highway No. 1 from Adelaide towards Port Wakefield, | taken in terms of educational programs and through the
have noticed (and | commend this design) that there are a fe@ffice of Road Safety. Lastly, in terms of the Minister for
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Emergency Services, | would be delighted to look at whaRape—Why Are They Not Heard? At the workshop a list of
would be involved in setting up a system of mobile tele-recommendations was formulated and later published. Two
phones for lease. Perhaps Optus and Telecom, who are vyinf the recommendations were: first, that the police should
so hard for Government business at the moment, may well bgrovide details of where all sexual assaults have occurred in
prepared to co-operate in some sort of sponsorship schentmth metropolitan and rural areas, and the time of each
but I will provide further replies to the honourable member.assault. The women who attended the workshop believe that
the police have at their disposal important information that
VJ DAY would assist all women about potential problem sites for
~_ violence against women in the community.

The Hon. T. CROTHERS: | seek leave to make a brief  £4¢ example, many women believed that toilet areas were
explanation before asking the Leader of the Governmenty narticular concern (a fact that was confirmed by a police
representing the Premier, a question about a public holidayfficer in attendance) yet women'’s toilets are often placed in
for VJ day to be granted in 1995 throughout the nation.  hotels near men’s toilets and in areas of bad lighting.

Leave granted. ) Furthermore, the women attending the workshop believe that

The Hon. T. CROTHERS: In an article on page 4 of the  thjs information should be spread within the community so

Advertiserof Friday 18 August 1994 written by Chris Brice that women would be aware of places of high risk, and so

flfﬂeth anniversary of the end of the Second W0r|d War ineducation Campaigns for women be instituted.
the Pacific area. Further, it is said that plans are already under Secondly, it was considered that there may be a lack of

way for the day to be one of national celebrations and,areness within the community about the Sexual Assault
remembrance, which V.V'" include victory parade_s and AUnit of the Police Force and that there is a need to better
attempt at the re-creation of the nature and feeling of the yetise its services. They recommended that the Govern-
original celebrations in 1945. ment should have a 008 number for the unit and that the

The newspaper article goes on further to quote Mr Gregg,mper be advised in all phone boxes throughout the State.
Rudd, an adviser to the Veterans Affairs Minister, Mr ConMy questions to the Minister are:

Eg?g&?' gg\?eionlraetzf ﬁf]%uﬁ?eﬁ‘uiﬁ;'t?;igoggﬁf;bogrgf 1. Will the Minister provide details of where and at what
1945-1995 campaidn tha? the celebrations of the fiftiethtimes sexual assault occurs around the State so that women

: paig o re better informed to take active steps to avoid sexual
anniversary may extend to 15 August 1995 (which in tha?ssault’?

ear will fall on a Tuesday) being declared a one-off national . - . .
y y) 9 2. Will the Minister recommend to Cabinet the provision

public holiday. . . :
: o f 008 numbers in all public telephone boxes to advertise the
My question through the Leader to the Premier is a%ervices of the Police Sexual Assault Unit?

follows: in the event of 15 August 1995 being declared a
national public holiday, will the Premier and the State 1Nne Hon. DIANA LAIDLAW: | understand that 50
Government lend their support to the Federal Minister for thd?€" cent of sexual assaults in our community occur in the
declaration of that day as a one-off public holiday, tohome—in fact, maybe even more—and that the offender is
recognise the 50th year celebrations of victory in the PacifiknOWn to the victim. That message is very important for us
which people must remember absolutely conciuded and endd@ @dvertise so that women are aware of that fact. They are
World War 11? more vulnerable, possibly, because the sexual assault is by
The Hon. R.I. LUCAS: | would be pleased to take up the & P€rson who they know and really have reason to trust and

honourable member's suggestion and question with th spect, but that is.not always the case. So, in terms of.the
Premier and bring back an early reply. irst recommendation from the conference and the first

guestion from the honourable member, | am aware, in terms
WOMEN, ASSAULT of domestic violence and sexual assault, that the Attorney-
General has this matter under consideration and | will
The Hon. SANDRA KANCK: | seek leave to make a certainly support him, and | will take the matter up in terms
brief explanation before addressing a question to the Ministedf advertising and public education programs. | know that he
for the Status of Women regarding sexual assault of womeris sensitive to this issue.
Leave granted. In terms of domestic violence, there was a commitment
The Hon. SANDRA KANCK: | acknowledge in by the Government that we would be implementing a 008
addressing this question to the Minister for the Status ofiumber for the outreach service and the domestic violence
Women that it could apply, in fact, to a number of portfolio unit. | am not aware whether that has been undertaken at this
areas but, having debated it with myself, | decided that shtime but, when investigating that, | will do more work on the
would probably be the most sympathetic and committed tanatter of steps that could be taken to implement a 008

the issue. number for the sexual assault unit within the Police Depart-
Members interjecting: ment. | think it is a good idea.
The Hon. SANDRA KANCK: All sensitive new age

guys! INDEPENDENT GAMING CORPORATION

Members interjecting: .
The PRESIDENT: Order! The member will ask her The Hon. M.S. FELEPPA: | seek leave to make a brief

question. explanation before asking the Leader of the Government a
The Hon. SANDRA KANCK: Last year | attended a 9uestion about a ministerial statement.

weekend workshop organised by the Status of Women Leave granted.

Committee of the United Nations Association of Australia  The Hon. M.S. FELEPPA: The Premier in his ministerial

(SA Division) on the subject of Violence Against Women: statement on Tuesday made an amazing admission of his
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perception of the independence of the Independent Gamirfegterborough had ended because of criteria changes. ‘They have
Corporation. To quote him out of context, the Premier saidehanged the goalposts so we don't qualify’, she said.

.. . the Independent Gaming Corporation, which represents hoteé¥ords almost failed her, but not quite. The article continues:
hospitality and licensed club interests. ... She said the funding was determined by an index committee set
In taking the words out of context and emphasisingup by the State Government. The money came from the Federal

‘represent’. members will have an opinion why | am soGovernment to lessen the burden of isolation for some country
epres » MemDbers a pinio y Soschools.The money received by the schools has been used to enable

concerned. If the Independent Gaming Corporation is seen B, jents to travel to Adelaide to do work experience and participate
the Premier or, indeed, by the Government as representingsport or cultural exchanges and camps. Over the years it has been
anything other than the monitoring licence, then the indeused to buy and replace a bus used for this purpose by all the schools

pendence of the corporation is destroyed. It was the indepentft the funding ‘clusterarea.
ence of the monitoring licence that was uppermost in myrhe Minister for Education will receive a petition from the
mind when we debated the Gaming Machine Bill a couple otownship of Peterborough. Mrs Whittle said that the index
years ago, and now it seems that my fears have been showommittee had changed its criteria to exclude funding for
to be true. The monitoring licence is in the hands of atowns which had more than 2 000 people and which were
corporation that is perceived by the Premier to exercise @aithin 150 kilometres of a major cultural centre of more than
conflict of interest by representing the interests of hotels10 000 people. In this case they have changed the criteria
licensed clubs and the hospitality industry. from Adelaide to Port Pirie. The statistics are worth looking
As the interests of the hotels, licensed clubs and that and, from your own experience in rural South Australia,
hospitality industry is a prerogative of the Hotel and Hospi-Mr President, you would know some of the geography.
tality Industry Association and the Licensed Club AssociatiortHowever, | will explain some of it for members who are not
then, by implication, the Independent Gaming Corporatiorfully aware.
falls under the influence of these two associations, which Peterborough has 2 138 residents and was 19 kilometres
established the Independent Gaming Corporation. Myutside the limit for the distance of a major cultural centre,
questions are as follows. Is it the perception of the Premieiamely, Port Pirie. That region in Peterborough has suffered
and the Government that the Independent Gamingver the past 10 or 15 years for one reason or another,
Corporation represents hotel, hospitality and licensed clulncluding the rural downturn, of which we are all fully aware.
interests, as the Premier clearly stated the other day? If sPhe rationalisation of the railway system in Australia has
what is the Government now prepared to do to guarantee thsffected Peterborough dramatically, and there have been
protection of the monitoring licence from the taint of changeovers in such things as power generation in
corruption which is inherent in the Premier’s statement? liPeterborough when it was connected to ETSA, with a
not, will the Premier clarify what he meant by the Independ-significant number of jobs lost.
ent Gaming Corporation representing the interests of the The town is facing considerable concern following the
hotels, licensed club and hospitality industry? announcement prior to the last election (and this has been
The Hon. R.I. LUCAS: | will be pleased to refer that reinforced) that the Pipelines Authority will be sold, and this
question to the Premier. | hasten to say at this stage thatcbuld affect another 43 jobs in Peterborough. With the spin
would ask the honourable member not to jump to too manyff, that figure will probably be higher. This township in the
conclusions or inferences from what the Premier might haveentre of South Australia has many disadvantaged families.
said. | have not seen the comment to which the honourablehe services that have been provided have been most
member has referred. | will make myself familiar with it, welcome and have given the opportunity for rural children to
have a discussion with the Premier and bring back a reply gsarticipate in the normal programs that one expects in
soon as possible. | know that the honourable member wilnetropolitan areas.

wait, and | will try to make sure that that is brOUght back as Some of the comments | have received from peop|e who

expeditiously as possible. are outraged by this decision include statements that it is
heartless and insensitive; offensive in terms of social justice;
CAP FUNDING is a complete abrogation of community service obligations;

. . . abandons the promises of commitment to regional South
The Hon. R.R. ROBERTS:| seek_ leave to make a brief Australia and decentralisation; fails to give proper recognition
explanation before asking the Minister for Education ang, ye importance of rural South Australia to the economy:
ghlldgens Sﬁrwces a question about CAP funding fory,q js completely insensitive to the problems facing people
e:_ee;a\cl)traogr%n.te g living in country areas.
: . The Hon. R.I. Lucas: Who is saying that?

The Hon. R.R. ROBERTS: I refer to a newspaper article The Hon. R.R. ROBERTS: | h;veghad a plethora of
in the Flinders News-a mid-northern publication which 550" ayis: | will give you the notes. My questions to the
covers the Mid North, Port Pirie and surrounding areas. Th inister on :[his serious issue are: '
g{:(lfrllg '3\/2?3 s ef;jorl:]/l a'\%g;(s)lravvshitlalgkolp g:;grlétosrdugr‘qey;ﬂg 1. Will the Minister overturn the decision immediately?

' 2. Will the Minister provide this Council with copies of

article states: -
%Re community impact statements that have been touted by

Peterborough has been ‘kicked in the guts’ by decisions that sla [
thousands of dollars in funding from its three schools, according t e Minister for State Development (Hon. John Olsen) at a

the Mayor, Ruth Whittle. Mrs Whittle spoke after almost 200 peopleNumber of local government gatherings. He has said that the
attended a public meeting on Thursday [of last week] over thé5overnment will provide social impact and community
dECISlonfbyd_an ;’*dﬁl]a"tﬂe Cogﬂhmltte% ttf? Sthap |thetr?0lﬁm{1y arf]eaﬁ?npact statements before any Government services are
program funding for the town. She said the schools—the high scho : s

primary school and St Josephs Catholic Primary School—hadEdUCEd.m country areas: -

received the funding, with schools at Orroroo, Yunta, Carrietonand 3. Will he provide those community impact statements
Terowie, for 17 years. But she said this year the funding forwhich supposedly justify this outrageous decision?
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The Hon. R.I. LUCAS: That is a lovely story, butletme recommendations. Those recommendations have been
give the honourable member some facts. First, no decisiotirculated to country schools. Those schools that are recom-
has been taken by me in relation to the Country Areasnended to come off the list are complaining and complaining
Program. Secondly, when the honourable member startddudly. Those schools which are recommended to come on
talking about a plethora of phone calls—if that was the phrasto the list—an equal number—are jumping with joy.
he used— So, any decision that is taken to put another school back

The Hon. L.H. Davis: That was the give-away, wasn'tit? on the list will mean the removal of an existing school. I will

The Hon. R.l. LUCAS: Yes, that was the give-away. | correspond with the Hon. Mr Roberts, because if he wants
was not sure about ‘plethora of phone calls’. Neverthelesshree schools to go back on the list | will be asking him to
whatever number that is in relation to this particular issue—ecommend to me which three schools he believes ought to

An honourable member interjecting: go off that list from his part of South Australia.

The Hon. R.I. LUCAS: The honourable member, in The Hon. L.H. Davis: You might not get a plethora of
referring to that plethora of phone calls, was indicating thabhone calls about that.
this was insensitive to regional development and a swipe at the Hon, R.I. LUCAS: | might not get a plethora from

country communities. | indicate that the Country Areasye Hon, Mr Roberts, | suspect. | suspect that | will not get

Program, as the honourable member suggested, iS &en one phone call from the honourable member when those
Commonwealth-funded program. In 1994-95 it will have nogq s of decisions are put on his table.

less—and it might even be more—money being used for
country communities to assist country schools. The numbqgS
of schools that will be on the program in 1994-95 will be

about 105, which is exactly the same number as in 1993-9 ome of the other schools; | acknowledge that. However, in

fgr'r:telizcr)r:t?e?u;?ggﬁi)lf):z the same amount of money and thﬁ‘le end, we must make a decision, if it is not to be this year,
’ that at some stage or other some of these 100 schools have to

The dilemma s that currently there are about 100 SChOOIgtccept that other country schools deserve a fair share of the
on the program, and they have been on the program for SOVE

That is the position. | am aware of the sensitivity of this
ue in relation to Peterborough. My officers and | have had
iscussions with them and they have a very good case, as do

time. and equally vou have even more country schools whic ommonwealth Country Areas Program money. They cannot
havé not be?en o?ghe rogram and which di(;ynot etadoll stassume that because they were once on the program they

prog 9 ust forever and a day stay on the program and that, because
out of the Country Areas Program under the previous Labo,

Government. Itis a problem. There is a set sum of money th Labor Government did not put other schools on the
N P : y rogram, they are therefore perpetually locked out from
can be divided between amongst 100 or so schools, and t %tting a dollar from the Country Areas Program
previous Government had a list of schools that were receivin ’
money.
The schools that were on the program were delighted to GRANGE COMMUNITY CENTRE
be on it, but | can assure members that the 100 or 200 country The Hon. G. WEATHERILL:

schools in regional communities that were not put on thg, ot oy panation before asking the Minister of Transport,

program by the Labor Government—some in the arégq, osenting the Minister for Local Government Relations,
represented, at least in some way, by the honourable merH'question about Grange Community Centre
ber—are equally complaining loudly that they have not been Leave granted '

allowed to get a share of the Country Areas Program funding.
9 Y 9 g The Hon. G. WEATHERILL: Earlier this year, the State

The Hon. T.G. Roberts interjecting: . .
The Hon. R.I. LUCAS: WeJII Weg might even get a Government decided to cut the centre’s funding of $15 000

plethora of phone calls in relation to that. However, that is thd© $8.08(.) as from September 1994. The council then cut its
problem. It is not a cutback in funding for country communi- contributions to the centre of $7 500. The management of the

ties, and itis not a cutback in the number of schools that caf€Ntre is absolutely sick and tired of fighting for funding in
be assisted. Rather, itis a question, and a difficult one, abo{fi€ aréa because this has been going on for some time. | have

whether you say to those 100 schools that are getting tH&e€n to see thPT coyncﬂ and they say there is no Iog|cal reason
funding that they will be on the program forever and a day.t at the council this year should not be able to give them a
Do you say to those schools, ‘You were once on the prografine-off offer of $20 000 to keep this centre open.
and you must stay on it forever. If you somehow missed out T he centre is extremely important to the area, offering as
going on the program you must stay off if forever'? it does :_B132 000 worth of v.olunt.eer work to the qual
That is the sort of logic that the Hon. Mr Roberts is puttingcommunity. The centre’s services include adult education,
to those country schools in his area that do not get a share BRrent support groups and recreation for people with intellec-
the Country Areas Program fund|ng It |S flne for the Hon. Mrtual dlS&bIhtIQS. Th|S IS the Only centre Of Its k|nd n the area.
Roberts to defend a particular school—and there are &ach month it services about 1 500 people, many of whom
number, it is not just Peterborough—but there are also Would find it very difficult to go elsewhere.
number of schools that have been on the program for a Will the Minister look into funding for this important
number of years, and getting it, but at the same time not sa§ervice to the Henley and Grange community? Will the
anything to those country schools in equally disadvantagellinister reinstate and increase funding rather than cut
communities that have not had a brass razoo from th&inding, and if not, why not?
Country Areas program for a decade or more. The Hon. DIANA LAIDLAW: | will refer the question
The Hon. Mr Roberts is suggesting that they will never geto the Minister and bring back a reply. | think it was to be
a dollar out of that program. | said at the outset that naeferred to the Minister for Local Government Relations, but
decision has yet been taken. A committee representintpe funding issue is within the province of the Minister for
country interests, the department, parents, principals andramily and Community Services. So, | will refer the question
variety of other interest groups has met and made som® both Ministers.

| seek leave to make a
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HOME SAFELY ing, Small Business and Regional Development a question
about rural infrastructure.
The Hon. ANNE LEVY: | seek leave to make a brief Leave granted.
explanation before asking the Minister for Education and The Hon. T.G. ROBERTS: | have not had a plethora of
Children’s Services a question about thme Safely phone calls about this question. During the break | drove to
education Kit. Yorke Peninsula, had a look at the problems and spoke to a
Leave granted. number of people about specific problems in their region. |

The Hon. ANNE LEVY: Some time ago | had sent to me also spoke to a number of people in other regions. | am on a
aHome Safelgducation kit which, | am sure, was also Sentcommi'['[_ee or taskforpe inthe Mallee-Mur(ayIands regional
to other members of Parliament. It states that it is a projece@ which is presenting a program for regional development
for senior secondary students to encourage discussion abd@tthe Federal Government, anyone else who will listen and
driving and alcohol. On looking at it, it seems to be a@ny Government departme.nt f.rom which they can attract
reasonable approach to the topic. However, it was producddnds to support their application for the development of
by an English teacher from interstate. The educationdPdustry growthin the region.|am also onthe Environment,
advisers for the project, of whom there are reputedly five, ar&€sources and Development Committee which has con-
from Victoria, New South Wales and the ACT. There was noSidered amendments to development plans put before it by
educational adviser from South Australia involved at all.  'egional Economic Development Boards in an effort to attract

Furthermore, the kit was produced by the Distilled Spirits'ndys'[ry' | am aware of the efforts that are being m_a_1de in
Industry Council of Australia Inc., which could hardly be "€9ional areas to try to develop employment opportunities for
regarded as a completely impartial body in this matterP€OPI€ in the rural sector. .
although this does not mean that it has necessarily seen that "Vhen you are sitting on various committees (and | guess
self-interest is expressed in the kit. However, it does raisé°Y could call them strategy committees and parliamentary

questions as to how independent the kit is of the self-intere&CMMittees), you see a lot of overlapping energy being put
of those who have funded it. y a lot people in regional areas into attracting virtually the

Furthermore, the kit says that it has been endorsed psame types of industries to their regions. There does not

various Federal and State Ministers for Health and Educatiorgp%?riftg i?\?oi?w){a ?Zgirg:: SC ?I? ;?1,;2“8&?;3 SIS;%t; rl]egvillrt% ?rt]tg?gt

- . L
1 e Mt o Educatonseen e K e 0t no appear f b a planbeng mplemented by h St
P y Government to advise the regional Economic Development

fact tha_t no _South_Austrah_an was |rJ>voIved elthe_r In its oards as to which areas to try to expend their energies on.
production or in advising on its content? Is the kit being use he major difficulties the regional Economic Development

in any school in South Australia, either in the Government %Boards are having are that not only is it competitive in a State

independent sector? e .G
) . sense to attract employment opportunities but also it is very
The Hon. R.I. LUCAS: The answer to the question about . mpetitive on a national level because the other States are
whether it is being used is ‘Yes': it is being used in SOMeh4ying the same problems as South Australia.

schools. | recall seeing a copy qf the kit some time earlier this Programs are being put forward in regional areas through
year. My understanding is that it has the endorsemer_1t of thepour adjustment programs. Those programs are being run
department. The honourable member should realise thgl, najor unions in conjunction with employer bodies and
curriculum matters are matters within the province of thegiate departments to try to attract programs suitable for
Chief Executive Officer— _ _ redundant workers in major industries, that is, rail in terms
The Hon. Anne Levy: | was quoting from the kit. Iknow  of the transport industry and adjustment packages for the
who approves curriculum. It says that it is endorsed bymotor industry and others. They are having extreme difficulty
Ministers. in coordinating local, State and Federal input to attract
The PRESIDENT: Order! appropriate funding to put these programs into place. The
The Hon. R.I. LUCAS: In relation to what is used in double jeopardy that rural areas have is that they are not only
Government schools in South Australia, it does not mattefacing the dismantling of their own infrastructure as it stands
what is on your kit; it is a question of whether or not, within now but they can no longer attract, because of that competi-
the terms of the Act, the Chief Executive Officer of the tiveness, replacement industries to stop the drift of population
Department for Education and Children’s Services approveaway from regional areas into cities and major regional
its use in schools. If that is the question that the honourabltowns. The drift then continues, | suggest, out of this State
member referred to me, as | understood it, and not what waand into some of those economic hot spots that exist national-
on her kit, I will have a discussion with my Chief Executive ly, and that is to Sydney, Queensland and in some cases
Officer in relation to whether or not it is authorised for use.Western Australia.
I will check to see whether there is any correspondence. Itis It is a major problem. Unless we can stop that drift from
correct to say, as is on the back of the kit, from otherregional centres the State will suffer a major drift of popula-
Ministers in other States that Ministers sometimes corresportibn and skills. The extra problem that rural industries face
with groups and endorse in a general way the use of the ki recession through drought. If you add that to the infrastruc-
in Government schools after advice from the Chief Executivdure adjustments that are being made nationally, plus the
Officer or Director-General of their respective departmentsimpact of drought, States have to try that much harder to

| will check those issues and bring back a reply. provide infrastructure support for regional areas particularly
on the Yorke Peninsula, Mid-North and Eyre Peninsula than
RURAL INFRASTRUCTURE the metropolitan area, although it is difficult enough for that

area as well. My question is: will the Government adopt a
The Hon. T.G. ROBERTS: | seek leave to ask the positive regional development policy that encourages
Minister representing the Minister for Industry, Manufactur-technology transfer, housing, and health and social welfare
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support programs to allow for a more equal distribution ofto home-base workers? Has the Government prepared its
wealth in this State? response to the ILO, and will the Government make its

The Hon. R.I. LUCAS: | can say without fear of response public?
contradiction that the Minister’s reply will be that he andthe  The Hon. K.T. GRIFFIN: | will refer those questions to
Government will adopt a positive regional developmentmy colleague in another place and bring back a reply.
program. In his reply, | am sure that the Minister will be able
to bring back a series of initiatives that the Minister, the HANSARD BOUND VOLUME
department and Government are currently undertaking or are
soon to undertake in that important area of regional develop- The Hon. ANNE LEVY: Mr President, | seek leave to
ment. The only other comment | would make about the shifinake a very brief explanation before directing a question to
of employment and economic activity from South Australiayou, Sir, on the question ¢fansard
to the Eastern States, which was referred to by the honourable Leave granted.
member in his explanation to his question, is in relation to the The Hon. ANNE LEVY: Not long ago | received my
important question of cost differential between Southcopy of the bound volumes éfansardfor the 1992-93 year,
Australia and the Eastern States, both in the cost of living anthe Forty-Seventh Parliament, Fourth Session, and on all four
also in the wage and salary conditions in South Australizolumes of the session Fourth was spelt F-o-r-t-h. | am
compared to those of the Eastern States (and the honouratWendering whether there is anything we can do to have the
member would have some influence upon some of his uniohound volumes corrected so that this spelling error is not
colleagues on this matter). forever perpetuated in thdansardsof this Parliament. Has

If we are to be more competitive than our competitors inthe matter of poor spelling been taken up with State Printand
the Eastern States in some of these important areas, we wiflansardand, if not, why not?
have to be cost competitive. Therefore, if we already have a The PRESIDENT: The answer is that | am aware of the
lower cost of living, that sort of wage and cost differential mistake. It is a very expensive mistake to correct. It has been
that used to exist in South Australia for some time is arnhoted, and | would anticipate that it will not happen in the
important feature of South Australia as a State remaining co$iture—although, who knows, mistakes like that do get past
competitive in the national and the international contextproof readers, as | understand, quite frequently, as we see in
Therefore, moves by friends and colleagues of the honourabf@ur own papers. But | think State Print is apologetic about
member in the union movement for national award andvhat has happened, and we will remind them, from the
uniform coverage across the nation with uniform rates of pajionourable member’s question, of their obligations.
are issues that the honourable member and his union col- The Hon. Anne Levy: If State Print will give me a sticker
leagues will have to consider, if at the same time they wankwill be very happy.
to talk about South Australia’s retaining cost advantages and The PRESIDENT: | will investigate the matter. | am
being able to prevent the flow of economic activity from advised that there is something to be stuck on the outside to
smaller States such as South Australia away from Souttry to correct it. But | will seek further advice and give the
Australia into the bigger markets of the eastern seaboard.Honourable member an answer.
will refer that question to my colleague in another place and
bring back a reply.

HOME-BASED WORK

The Hon. CAROLYN PICKLES: |seek leave to make

a brief explanation before asking the Attorney-General, BUDGET PAPERS

representing the Minister for Industrial Affairs, a question

about home-based work. The Hon. R.I. LUCAS (Minister for Education and
Leave granted. Children’s Services): The budget was just held up by debate

The Hon. CAROLYN PICKLES: | understand that, in and discussion on the whys and wherefores of sticky labels
accordance with article 39 of the Standing Orders of thé@ver the top oHansard
International Labour Conference, Governments are requested The Hon. Anne Levy interjecting:
to consult the most representative organisations of employers The Hon. R.l. LUCAS: | was fascinated; that is the first
and workers before finalising their replies to a questionnairéime a document error has ever occurred in the history of the
which has been sent to Governments by the ILO and to giviéVestern World!
reasons for their replies. | understand that the deadline for the | seek leave to table a copy of the Budget Speech 1994-95,
replies to this questionnaire are to reach the ILO in Genevkinancial Statement 1994-95, Estimates of Receipts and
by 30 September this year. | also understand that the Unitd@ayments 1994-95, Economic Conditions and the Budget
Trades and Labor Council of South Australia forwarded t01994-95, Capital Works Program 1994-95, Lotteries
the Minister its response to the questionnaire on 9 August an@ommission of South Australia—Annual Report 1994, South
that it has made this document public. Australian Superannuation Fund Investment Trust—Annual
This document contains some very specific recommendareport 1994, State Government Insurance Commission—
tions on the subject of home-based work. | understand thdt993-94 Annual Report, Department of Treasury and
the Federal position is being determined and that StatBinance—Annual Report 1993-94, Bank of South Australia
responses will be taken into consideration for a nationalimited (Bank SA)—1993-94 Results, Group Asset Manage-
response. My questions to the Minister are: will thement Division 1994—Operating Result, South Australian
Government be supporting the establishment of an ILOAsset Management Corporation (previously known as State
convention and recommendation on home-based work tBank of South Australia)—Annual Results 1994.
ensure equitable remuneration and conditions are available Leave granted.
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LAND AGENTS BILL with registration as a land agent, properly manage its agency
business through a natural person who is a registered agent.
The Hon. K.T. GRIFFIN (Attorney-General) obtained Under the Bill liability will exist against both the directors of
leave and introduced a Bill for an Act to regulate land agentsthe corporation and the agent corporation for failure to
to repeal the Land Agents, Brokers and Valuers Act 1973properly supervise and manage the agent’'s business. The

and for other purposes. Read a first time. interests of consumers will therefore be protected under this
The Hon. K.T. GRIFFIN: | move: system, and it removes the potentially anti-competitive
That this Bill be now read a second time. restrictions upon corporate registration.

Ideas about regulation have changed significantly over the Under the Bill hotel brokers and real estate managers will
past 20 years. Consideration of the role that regulation playso longer be regulated and sales representatives will no
has assumed growing importance in recent times due to tHenger be required to be registered. The registration and
greater pressures which exist for Australian and Soutlicensing of these groups appear to add extra levels of
Australian businesses to compete nationally and internatiomegulation to the profession without any additional respon-
ally as to prices, standards and service. Regulation by its vesibility being attached to them or benefit to the public. The
nature involves the imposition of additional costs and otheneed for the current style of regulation of these occupations
burdens upon business by Government, in the administratiamo longer exists in the 1990’s, and their deregulation is
of legislation. Such costs ultimately are passed onto consunsupported by the Real Estate Industry and is also recommend-
ers. ed in the Vocational Education, Employment and Training
Whilst in opposition the Government received many com-Committee report on partially registered occupations. Partial
plaints from associations representing land agents, convegeregulation of these groups may enable the profession to
ancers and valuers about the nature of and the effectivenes®ve to a more efficient structure, yielding economies that
of the regulatory provisions relating to these occupations. Theould be passed onto consumers. The benefits flowing to
associations indicated a desire to play a more significant roleonsumers from such efficiencies are likely to outweigh the
in the administration of their industry and occupation. Shortlyalleged consumer protection originally provided by regula-
after taking up office, the Government instigated a review otion.
the regulatory framework of all legislation in the Consumer Itis proposed in the Bill that the Commissioner have the
Affairs Portfolio. A Legislative Review Team was appointed power to delegate specific matters under the Act to industry
to conduct the Review and requested that they give priorityprganisations by means of a written agreement. This is a new
to the review of the Land Agents, Brokers and Valuers Actand significant development. Government will be working
Over many years the Real Estate Institute has playedwith Industry to develop appropriate complaint resolution
significant role in the direction being taken by the real estatprocedures and codes of conduct for real estate agents, to
industry in this State. The Institute has clearly stated itensure that a balance exists between the rights of consumers
preference for a more co-operative approach in the regulaticend the responsibilities of agents. The Government favours
of its profession. It has demonstrated a mature approach tbe Institute taking a leading role in surveillance of its
issues concerning the real estate profession and the role thatlustry and will be working toward negotiating such an
it plays in working with Government towards achieving high outcome upon suitable terms and conditions.
standards of behaviour and competence among land agents The Bill contains broad and extensive disciplinary provi-
is acknowledged. sions, including a power to discipline a land agent for a
There are four key features of the Land Agents Bill. Theséreach of an assurance that he or she may have entered into
are firstly, a recognition of the legitimate public interest in theat the request of the Commissioner for Consumer Affairs,
continued imposition of education and probity standards fotunder the provisions contained in the Fair Trading Act 1987.
agents, but a simplification of the related bureaucracy. The substantive provisions of the existing legislation
Secondly, the partial de-regulation of the controls on thoseelating to trust accounts have been retained and an additional
employed by agents, with a compensating statutory duty giower has been given to the Commissioner to appoint a
proper management and supervision of the business of grerson as temporary manager of the business of the land
agent upon the corporation. Thirdly, the removal of anti-com-agent to transact any urgent or uncompleted business of the
petitive restrictions on the licensing of corporate agents andgent under the circumstances prescribed in the Bill. This
fourthly the provision of mechanisms for the involvement ofmanagement provision reflects a similar provision contained
industry in the active enforcement of the duties of land agents the Legal Practitioners Act 1936.
including the monitoring of trust accounts. On 12 May 1994 the Land Agents Bill was introduced into
The Bill introduces a system of registration for land Parliament for the first time for the purpose of public
agents. A registration system will be far more streamlinegxposure and to facilitate further public comment during the
and efficient than the current licensing system. Registrationecess of Parliament. The Bill has now been widely circulated
is based on an administrative system, whereas licensing fer comment and the Legislative Review Team has received
based upon a quasi-judicial system which has regard to @anumber of submissions on this Bill.
person’s fitness and propriety to hold a licence. As a consequence of the consultation process the new Bill
In essence registration requires an applicant to meet cecontains an amendment in the form of an additional provision
tain criteria before being granted registration. The adminrelating to sales representatives. This additional provision can
istration costs associated with a registration system are legg found in clause 11. It prohibits a person from holding
than for a licensing system. Resources can therefore be savliemselves out, acting as, or remaining in the service of any
or diverted to other areas such as the enforcement of provperson as, a sales representative unless he or she holds the
sions of the Act, or for education and information purposesqualifications prescribed by regulation or has been employed
The Bill proposes that corporations will be entitled to as a sales representative, manager or licensed agent under the
register as a land agent. A statutory duty on the part of theurrent Act. Clause 11 also prohibits the employment of a
corporation is provided which will require that a corporationperson as a sales representative unless that person holds the
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qualifications prescribed by regulation or has been employed Land encompasses interests in land and strata titles. Dealing with
as a sales representative, manager or licensed agent under!giil encompasses granting or taking leases or tenancies over land.

; ; ; usiness includes an interest in a business or the goodwill of a
current Act. Penalties are prescribed for both the register siness but excludes a share in the capital of a corporation. Sell

agent and the sales representative for a breach of theg|ydes auction and exchange.

provisions. The aforesaid provisions will ensure a minimum

A person is excluded from the definition of agent in so far as the

standard of entry into the occupation of sales representatiyeerson participates in any of the following activities:

without the necessity for undue regulatory intervention.
One of the submissions the Government received in con-

nection with this Bill was from the Real Estate Institute of .

South Australia Incorporated. The major issues raised by the

selling or purchasing or otherwise dealing with land or businesses
on behalf of others, or conducting negotiations for that purpose,
in the course of practice as a legal practitioner;

selling land or businesses, or conducting negotiations for that
purpose, through the instrumentality of an agent;

Institute and the response of Government to these issues are engaging in mortgage financing. (Mortgage financing means

as follows:
(@) The need for all registered agents to hold practising
certificates. Practising certificates are seen as the

negotiating or arranging loans secured by mortgage including
receiving or dealing with payments under such transactions.
Mortgage includes legal and equitable mortgages over land.)

Clause 5: Commissioner to be responsible for administration of

imposition of another layer of regulation upon Act

industry with no obvious benefit to consumers and,
in any event, not in keeping with the Government’s
policy of reducing unnecessary regulation on

PART 2
REGISTRATION AND MANAGEMENT OF
AGENT'S BUSINESS
Clause 6: Agents to be registered

industry. . . ltisan offence to carry on business as an agent or to hold oneself out
(b)  The need for the establishment of a Professionas an agent without being registered.

Standards Tribunal. It is the view of Government A person who acts as an agent but who is not registered is not

having examined the proposal which has beerﬁ”tﬂed to fomdm'SS'Otn-  obtai " horisation to act

; ; ; registered agent must obtain a written authorisation to act as

pI’OVId.ed by the Institute that such a Tribunal would a person’s agent and, if that authority is not obtained, the agent is not

resultin a cumbersome and unwieldy forum for thegpiitied to commission.

hearing of matters arising under the Bill and that  Clause 7: Application for registration

the forum proposed in the Bill, namely the District An application for registration as an agent must be in the form

Court (as a last resort for the resolution of Com_reﬁuiredfby the Commissioner and must be accompanied by the

plaints), would be a more cost effective and appro'g:&lggts?I(Eahtitlement to be registered

priate forum. . . . The requirements for registration of a natural person as an agent are
(c) The need for compulsory professional indemnityas follows:

insurance for all registered agents. This is seen by
Government as an unnecessary additional impost on
industry, with no demonstrable benefit to either the’
agent or consumer protection. The Indemnity Fund,
covers any defalcation on the part of a registered
agent. In any event, any fraudulent activity would
most likely be dealt with in the criminal justice
system. A clear need has therefore not been demon-
strated for professional indemnity insurance.
| seek leave to have the explanation of the clauses inserted
in Hansardwithout my reading it.
Leave granted.
Explanation of Clauses
PART 1
PRELIMINARY
Clause 1: Short title
Clause 2: Commencement
Clause 3: Interpretation
‘Court’ is defined as the District Court of South Australia. The Court
is given jurisdiction under the Bill—
- to deal with disciplinary matters; .
to determine appeals against decisions of the Commissioner with
respect to the appointment of an administrator or temporary
manager of an agent’s trust accounts or business;
to terminate the appointment of an administrator or temporary
manager of an agent’s trust account or business;

to determine appeals against the Commissioner’s assessment of

compensation from the indemnity fund.
‘Director’ of a body corporate is given a wide meaning to en-
compass persons who control the body corporate. Under the Bil|

Th

the person must have the educational qualifications required by
regulation; and

the person must not have been convicted of an offence of
dishonesty; and

the person must not be suspended or disqualified from practising
or carrying on an occupation, trade or business under a law of
this State, the Commonwealth, another State or a Territory of the
Commonwealth; and

the person must not be an undischarged bankrupt or subject to a
composition or deed or scheme of arrangement with or for the
benefit of creditors; and

the person must not have been a director of a body corporate that
has, within five years of the application for registration, been
wound up for the benefit of creditors.

The requirements for registration of a body corporate as an agent

are as follows:
e body corporate—

must not be suspended or disqualified from practising or carrying
on an occupation, trade or business under a law of this State, the
Commonwealth, another State or a Territory of the
Commonwealth; and

must not be being wound up or under official management or in
receivership; and directors of the body corporate

must not have been convicted of an offence of dishonesty; and
must not be suspended or disqualified from practising or carrying
on an occupation, trade or business under a law of this State, the
Commonwealth, another State or a Territory of the
Commonwealth; and

must not have been the director of a company that has, within
five years of the application for registration, been wound up for
the benefit of creditors.

Clause 9: Duration of registration and annual fees and returns

directors of a body corporate may be disciplined, or prosecuted foft registered agent must pay an annual fee and lodge an annual

an offence, alongside the body corporate.
Clause 4: Meaning of agent

The definition of agent sets the scope of the Bill. An agent is defined

as

return. The agent's registration is liable to cancellation for non-
compliance.

Clause 10: Incorporated agent’s business to be properly

a person who carries on a business that consists of or involvesmanaged and supervised
selling or purchasing or otherwise dealing with land or businesse§he business of an incorporated agent must be properly managed and

on behalf of others, or conducting negotiations for that purposesupervised by a registered agent who is a natural person.

or

Clause 11: Qualifications of sales representatives

selling land or businesses on his or her own behalf, or conducting person must not employ a person as a sales representative unless

negotiations for that purpose.

the person holds prescribed qualifications or was registered as a sales
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representative or manager, or licensed as an agent, under the currentClause 28: Failing to comply with requirement of administrators,

Act. etc.
PART 3 Itis an offence to hinder etc. an administrator, temporary manager,
TRUST ACCOUNTS AND INDEMNITY FUND auditor or examiner.
DIVISION 1—PRELIMINARY DIVISION 3—INDEMNITY FUND
Clause 12: Interpretation of Part 3 Clause 29: Indemnity Fund
DIVISION 2—TRUST ACCOUNTS The Commissioner is to maintain an indemnity fund comprised of—
Clause 13: Trust money to be deposited in trust account - the money standing to the credit of the current indemnity fund

An agent is required to have a trust account and to pay all trust kept under thé.and Agents, Brokers and Valuers Act 1973
money into it. Money includes any cheque received by the agent on interest paid by banks, building societies and credit unions to the

behalf of another. Commissioner on trust accounts;

Clause 14: Withdrawal of money from trust account - money recovered by the Commissioner from an agent in relation
Money may be withdrawn from a trust account only for the purposes to the agent’s default;
set out in this clause. fines recovered as a result of disciplinary proceedings;

Clause 15: Payment of interest on trust accounts to Comm|s~ interest accruing from investment of the fund;
sioner any other money required to be paid into the fund under the Bill
Interest on trust accounts is to be paid to the Commissioner for or any other Act.
payment into the indemnity fund maintained under the Bill. The fund is to be used for—

Clause 16: Appointment of administrator of trust account - the costs of administering the fund;

The Commissioner may appoint an administrator of an agent's trust compensation under the Bill;

account if the Commissioner knows or suspects on reasonab}e insurance premiums;

grounds that the agent— educational programs conducted for the benefit of agents or
is not registered as required by law; members of the public, as approved by the Minister;
has been guilty of a fiduciary default in relation to trust money;- for any other purpose specified by the Bill or any other Act.
has operated on the trust account in such an irregular manner as Clause 30: Claims on indemnity fund

to require immediate supervision; A person may claim compensation from the fund if the person has
has acted unlawfully, improperly or negligently in the conductsuffered pecuniary loss as a result of a fiduciary default of an agent
of the business; and has no reasonable prospect of otherwise being fully compen-

in the case of a natural person—is dead or cannot be found or sated.

suffering from mental or physical incapacity preventing the agent No compensation is payable if the default is that of an unregis-

from properly attending to the agent’s affairs; tered agent and the person should have been aware of the lack of

has ceased to carry on business as an agent; registration.

has become bankrupt or insolvent or has taken the benefit (as a Clause 31: Limitation of claims

debtor) of a law relating to bankrupt or insolvent debtors or, inThe Commissioner may set a date by which claims relating to a

the case of a body corporate, is being wound up, is under officia$pecified fiduciary default or series of defaults must be made.

management or is in receivership. Clause 32: Establishment of claims

Clause 17: Appointment of temporary manager The Commissioner must notify the agent concerned of any claim for
The Commissioner may, in conjunction with appointing an admin-compensation and must listen to both the agent and the claimant on
istrator of an agent’s trust accounts, appoint a temporary managéte matter. The Commissioner must determine the claim and notify
of the agent’s business for the purpose of transacting urgent ghe claimant and agent of the determination.
uncompleted business. Clause 33: Claims by agents

Clause 18: Powers of administrator or temporary manager  An agent may make a claim for compensation from the fund if the
The administrator or manager is given powers with respect to thagent has paid compensation to a person in respect of the fiduciary
agent’s documents and records and has any additional powers set default of a partner or employee of the agent. The agent must have

in the instrument of appointment. acted honestly and reasonably and all claims in respect of the default
Clause 19: Term of appointment of administrator or temporarymust have been fully satisfied.
manager No compensation is payable if the default is that of an unregis-

The term of appointment is a renewable term of up to 12 months buered agent and the person should have been aware of the lack of
the appointment may be terminated sooner by the Commissioner oggistration.

the Court. Clause 34: Personal representative may make claim
Clause 20: Appeal against appointment of administrator or  Clause 35: Appeal against Commissioner’s determination
temporary manager An appeal against the Commissioner’s determination may be made
An agent may appeal against the appointment to the District Coutb the District Court within 3 months by the claimant or agent.
within 28 days. Clause 36: Determination, evidence and burden of proof
Clause 21: Keeping of records Possible reductions for insufficiency of the indemnity fund are to be

An agent is required to keep detailed trust account records and ignored in determining a claim.
provide receipts to clients. The records are required to be kept for at Admissions of default may be considered in the absence of the
least 5 years. agent making the admission.
Clause 22: Audit of trust accounts Questions of fact are to be decided on the balance of
An agent’s trust account must be regularly audited and the auditorgrobabilities.
report lodged with the Commissioner. The agent’s registration is  Clause 37: Claimant’s entitlement to compensation and interest
liable to cancellation for non-compliance. Interest is to be paid on the amount of compensation to which a
Clause 23: Appointment of examiner claimant is entitled.
The Commissioner may appoint an examiner in relation to the Clause 38: Rights of Commissioner
accounts and records, or the auditing, of an agent’s trust accountlf a claim for compensation is paid out of the fund, the Commis-
Clause 24: Obtaining information for purposes of audit or sioner is subrogated to the rights of the claimant against the person
examination liable for the fiduciary default.
An auditor or examiner of an agent's trust account is given certain  Clause 39: Insurance in respect of claims against indemnity fund
powers with respect to obtaining information relating to the accountThe Commissioner may insure the indemnity fund.
Clause 25: Banks, etc., to report deficiencies in trust accounts  Clause 40: Insufficiency of indemnity fund
The report is to be made to the Commissioner. The Commissioner is given certain powers to ensure that the fund
Clause 26: Confidentiality is distributed equitably taking into account all claims and potential
Confidentiality is to be maintained by administrators, temporaryclaims, including the power to set aside a part of the fund for the
managers, auditors, examiners and other persons engaged in #aisfaction of future claims.
administration of the Bill. Clause 41: Accounts and audit
Clause 27: Banks, etc., not affected by notice of trust The fund is to be audited by the Auditor-General.
Financial institutions are not expected to take note of the terms of PART 4
any specific trust relating to a trust account but are not absolved from DISCIPLINE
negligence. Clause 42: Interpretation of Part 4
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Disciplinary action may be taken against an agent (including any Clause 52: Commissioner and proceedings before Court
person registered as an agent but not carrying on business as an ageme Commissioner is to be a party to all proceedings.
and any former agent) or a director of an agent that is a body Clause 53: False or misleading information

corporate (including a former director). It is an offence to make a false or misleading statement in any
Clause 43: Cause for disciplinary action information provided, or record kept, under the Bill.

Disciplinary action may be taken against an agent if— Clause 54: Statutory declaration

- registration of the agent was improperly obtained; The Commissioner is empowered to require verification of
the agent has acted contrary to an assurance accepted by tihéormation by statutory declaration.
Commissioner under tHeair Trading Act 1987 Clause 55: Investigations

the agent or any other person has acted contrary to this Bill or th#he Commissioner may ask the Commissioner of Police to conduct
Land and Business (Sale and Conveyancing) Act 1994 orelevant investigations.

otherwise unlawfully, or improperly, negligently or unfairly, in Clause 56: General defence

the course of conducting, or being employed or otherwise enA defence is provided for a person who commits an offence
gaged in, the business of the agent; unintentionally and who has not failed to take reasonable care to
in the case of an agent who has been employed or engaged &9oid the commission of the offence.

manage and supervise an incorporated agent's business—the Clause 57: Liability for act or default of officer, employee or
agent or any other person has acted unlawfully, improperlyagent

negligently or unfairly in the course of managing or supervising,An employer or principal is responsible for the acts and defaults of
or being employed or otherwise engaged in, that business;  his or her officers, employees or agents unless the employer or
the agent has been convicted of an offence of dishonesty;  principal could not be reasonably expected to have prevented the act
the agent has been suspended or disqualified from practising or default.

carrying on an occupation, trade or business under a law of this  Clause 58: Offences by bodies corporate

State, the Commonwealth, another State or a Territory of th&ach director of a body corporate (as widely defined) is liable for the
Commonwealth; offence of the body corporate.

the agent has become bankrupt or insolvent or has taken the Clause 59: Continuing offence

benefit (as a debtor) of a law relating to bankrupt or insolventf an offence consists of a continuing act or omission, a further daily
debtors or, in the case of a body corporate that is registered as @nalty is imposed.

agent, the body corporate is being wound up, is under official Clause 60: Prosecutions

management or is in receivership; _ The period for the commencement of prosecutions is extended to 2
the agent has otherwise ceased to be a fit and proper person toyagars, or 5 years with the authorisation of the Minister. Prosecutions
registered as an agent. may be commenced by the Commissioner or an authorised officer

Disciplinary action may be taken against a director of a bodyunder theFair Trading Actor, with the consent of the Minister, by
corporate if disciplinary action could be taken against the bodyany other person.
corporate. ) - Clause 61: Evidence

Disciplinary action may not be taken if it is not reasonable toEvidentiary aids relating to registration, appointment of an admin-

expect the person to have been able to prevent the act or defaultstrator, temporary manager or examiner and delegations are
Clause 44: Complaints rovided.

A complaint alleging grounds for disciplinary action againstan agent Clause 62: Service of documents

may be lodged with the District Court by the Commissioner or anyservice under the Bill may be personal or by post or by facsimile if
other person. . a facsimile number is provided. In the case of service on a registered
Clause 45: Hearing by Court agent, service on a person apparently over 16 at the agent's address

The Court is empowered to adjourn the hearing of a complaint tor service notified to the Commissioner is also acceptable.
enable investigations to take place and to allow modification of a  Clause 63: Annual report

complaint. o . The Commissioner is required to report to the Minister annually on
~ Clause 46: Disciplinary action _the administration of the Bill and the report must be laid before
Disciplinary action may comprise any one or more of the following: parliament.
areprimand; Clause 64: Regulations
afine up to $8 000; ) ) ) The regulation making power contemplates, among other things,
suspension or cancellation of registration; codes of conduct (which may be incorporated into the regulations as

if registration is suspended, the imposition of conditions asin force from time to time) and regulations fixing agent’s charges or
to the conduct of the agent's business at the end of the periogtherwise regulating those charges.

_ of suspension; . o Schedule: Repeal and transitional provisions
disqualification from obtaining registration; TheLand Agents, Brokers and Valuers Act 193 8epealed.
aban on being employed or engaged in the industry; Transitional provisions are provided in relation to—
a ban on being a director of a body corporate agent. - licensed agents and registered managers becoming registered
A disqualification or ban may be permanent, for a specified period agents;
or until the fulfilment of specified conditions. - the continued effect of approvals, appointments, orders and
Clause 47: Contravention of orders notices;

Itis an offence to breach the terms of an order banning a person from mortgage financiers (These provisions are equivalent to those
the industry or from being a director of a body corporate in the  contained in the Land Agents, Brokers and Valuers (Mortgage

i(r:ldUStfy- It is also an offence to breach conditions imposed by the  Financiers) Amendment Act 1993 but not yet in operation).
ourt.

PART 5 ;
MISCELLANEOUS . g’hte Hon. ANNE LEVY secured the adjournment of the
Clause 48: Delegation ebate.
The Commissioner and the Minister may delegate functions or
powers under this Bill. CONVEYANCERS BILL

Clause 49: Agreement with professional organisation
An industry body may take a role in the administration or enforce-  The Hon. K.T. GRIFFIN (Attorney-General) obtained

ment of the Bill by entering an agreement to do so with the Comya4ye and introduced a Bill for an Act to regulate conveyan-
missioner. The Commissioner may only act with the approval of the

Minister. The Commissioner may delegate relevant functions oF€r'S; @nd for other purposes. Read a first time.
powers to the industry body. The Hon. K.T. GRIFFIN: | move:
Clause 50: Exemptions That this Bill be now read a second time.

The Minister may grant exemptions from compliance with specifiedcgnyvevancers are relied upon by consumers to provide an
provisions of the Bill. An exemption must be notified in Bazette y p y P

Clause 51: Register of agents expert service in relation to the conveyance of real estate. The

The Commissioner must keep a register of agents available for publgale or purchase of real estate can often be the single most
inspection. important financial transaction a consumer makes and a high
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degree of reliance is placed upon the conveyancer’s skills and The Bill proposes that corporations will be entitled to
expertise. In many instances, consumers place funds in thiegister as a conveyancer and the present system of regulation
trust accounts of conveyancers and high standards of probityhich provides considerable accountability upon corporations
must be maintained in relation to those funds. will be continued.

Although the occupation of non-solicitor conveyancing Itis proposed in the Bill that the Commissioner have the
(landbroking) has been in existence for over one hundredower to delegate specific matters under the Act to industry
years in this State, it is not until relatively recent times thatorganisations by means of a written agreement. This is a new
conveyancing as a profession has taken a more professioraaid significant development. Government will be working
approach. This is due to a number of factors including thevith industry to develop appropriate complaint resolution
development of competency based standards, the establigirocedures and codes of conduct for conveyancers to ensure
ment of the Australian Institute of Conveyancers and theahat a balance exists between the rights of consumers and the
pressures placed upon the profession to gain a more competésponsibilities of conveyancers. Itis hoped that a great deal
tive edge in the current economic climate. of surveillance of conveyancers can be delegated to the

Conveyancing is undergoing enormous change innstitute after appropriate procedures have been negotiated.
Australia. In the past year conveyancers in this State and in A new provision is introduced into the Bill requiring
Western Australia have seen their national ranks grow witltonveyancers to have professional indemnity insurance. The
the introduction of non-solicitor conveyancers in the Northerrinstitute was particularly keen to have such insurance made
Territory and in New South Wales. Interest has also beenompulsory as it sees it as a necessary component of ensuring
expressed in introducing similar measures in Victoria andhe highest possible standards in the profession.
Queensland. It is possible that through the mechanism of The Bill contains broad and extensive disciplinary
mutual recognition we will eventually see non-solicitor provisions, including a power to discipline a conveyancer for
conveyancing in all States and Territories. The Governmerd breach of an assurance that he or she may have entered into,
has concerns about mutual recognition and, in particulaat the request of the Commissioner for Consumer Affairs,
about ensuring that standards are maintained in the State. Thader the provisions contained in the Fair Trading Act 1987.
work being done by the institute in relation to competency The substantive provisions of the existing legislation
standards will go a long way towards this goal. relating to trust accounts have been retained and an additional

The changing nature of conveyancing through thepower has been given to the Commissioner to appoint a
introduction of such innovations as electronic conveyancingerson as temporary manager of the business of the convey-
and the moves towards community titles means that conveyncer to transact any urgent or uncompleted business under
ancing is a dynamic as well as a growing profession. Théhe circumstances prescribed in the Bill. This management
institute has played a significant role in seeking change angrovision reflects a similar provision contained in the Legal
accountability in the profession. The profession can bé’ractitioners Act 1936.
regarded as one with a high degree of sophistication and is On 12 May 1994 the Conveyancers Bill was introduced
one which is clearly committed to the maintenance of highto Parliament for the first time for the purpose of public
standards of skill and behaviour. The local division of theexposure and to facilitate further public comment during the
institute is extremely keen to become more involved in theecess of Parliament. The Bill has now been widely circulated
maintenance of these standards and sees a clear role for itsielf comment and the Legislative Review Team has received
to work with Government in establishing entry standards and number of submissions on this Bill.
in resolving consumer issues. The Bill provides a scheme of A number of minor amendments have been made to the
regulation which can accommodate such a role. One of thBill as a consequence of the consultation process. These
reasons that the Legislative Review Team was asked to giveclude an amendment to clause 18 to make it clear that an
priority to this Bill was because the institute made representaadministrator may be appointed to administer an agent’s trust
tions to the Government for it to play a more significant partaccount in situations where the agent has acted contrary to the
in the regulation of the profession. The Government isAct. In situations where for example a conveyancer has been
satisfied that the institute can fulfil a useful role in maintain-operating as a conveyancer without a policy of professional
ing standards in the profession and in protecting the interesisdemnity insurance or has had his or her registration
of consumers. suspended as a consequence of disciplinary proceedings an

As indicated in relation to land agents, the Legislativeadministrator may be appointed to administer the agent’s trust
Review Team considered it appropriate to retain a scheme afccount. This amendment has also been incorporated into the
regulation but it did not consider that the current schemd.and Agents Bill 1994.
could be maintained. This Bill also provides for the registra- Another amendment which has been made to the Bill is
tion of conveyancers and a recognition of the public interesto clause 59. This clause has been amended to include a
component necessary in relation to standards for conveyaprovision which in effect extends the period of time in which
cers. Similarly the Bill introduces mechanisms allowing for prosecutions can be commenced from two years to five years.
the involvement of industry in the active enforcement of thdlt is proposed that the approval of the Minister must be
duties of conveyancers, including the monitoring of trustobtained for proceedings for an offence against the Act,
accounts. which are intended to be commenced at a later time than two

The Billintroduces a system of registration for conveyan-years and up to five years (inclusive) from the date on which
cers. This system will be far more streamlined and efficienthe offence is alleged to have been committed. This amend-
than the current licensing system and, as with land agentsjent has also been incorporated into the Land Agents Bill
will require an applicant to meet certain criteria before beingl994, the Land Valuers Bill 1994 and the Land and Business
granted registration. It is also envisaged that the administrgSale and Conveyancing) Bill 1994. | seek leave to have the
tion costs associated with a registration system will be lesexplanation of the clauses insertedHansardwithout my
than for a licensing system, allowing resources to be utilisedeading it.
for other purposes. Leave granted.
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Clause 1: Short title

Explanation of Clauses A company is not entitled to be registered as a conveyancer unless
PART 1 the memorandum and articles of association of the company contain
PRELIMINARY stipulations so that—

the sole object of the company must be to carry on

Clause 2: Commencement

Clause 3: Interpretation
A conveyancer is defined as a person who carries on a business that
consists of or involves the preparation of conveyancing instruments
for fee or reward, excluding a legal practitioner. A conveyancing
instrument has the same meaning as "instrument" inRbal
Property Act(ie "every document capable of registration under the
provisions of any of the Real Property Acts, or in respect of which
any entry is by any of the Real Property Acts directed, required, or
permitted to be made in the Register Book").

‘Court’ is defined as the District Court of South Australia. The
Court is given jurisdiction under the Bill—

- to deal with disciplinary matters;

- to determine appeals against decisions of the Commis-
sioner with respect to the appointment of an administrator or
temporary manager of a conveyancer’s trust accounts or
business;

- to terminate the appointment of an administrator or
temporary manager of a conveyancer's trust account or
business;

- to determine appeals against the Commissioner's assess-
ment of compensation from the indemnity fund.

‘Director’ of a body corporate is given a wide meaning to en-
compass persons who control the body corporate. Under the Bill
directors of a body corporate may be disciplined, or prosecuted for
an offence, alongside the body corporate.

Clause 4: Commissioner to be responsible for administration of
Act

PART 2
REGISTRATION OF CONVEYANCERS

Clause 5: Conveyancers to be registered
It is an offence to carry on business as a conveyancer or to hold
oneself out as a conveyancer without being registered.

Clause 6: Application for registration
An application for registration as a conveyancer must be in the form
required by the Commissioner and must be accompanied by the
relevant fee.

Clause 7: Entitlement to be registered
The requirements for registration of a natural person as a convey-
ancer are as follows:

A natural person—
- must have the educational qualifications required by
regulation; and
mudst not have been convicted of an offence of dishonesty;
an
must not be suspended or disqualified from practising or
carrying on an occupation, trade or business under a law

business as a conveyancer;

the directors of the company must be natural persons who

are registered conveyancers (but where there are only two

directors one may be a registered conveyancer and the

other may be a prescribed relative of that conveyancer);

no share in the capital of the company, and no rights to

participate in distribution of profits of the company, may

be owned beneficially except by—

- a registered conveyancer who is a director or em-
ployee of the company; or

a prescribed relative of a registered conveyancer who

is a director or employee of the company; or

an employee of the company;

not more than 10 per cent of the issued shares of the

company may be owned beneficially by employees

who are not registered conveyancers;

the total voting rights exercisable at a meeting of the

members of the company must be held by registered

conveyancers who are directors or employees of the
company;

no director of the company may, without the prior

approval of the Commissioner, be a director of

another company that is a registered conveyancer;
the shares in the company beneficially owned by any
person must be—

redeemed by the company; or

transferred to a person who is to become a
director or employee of the company or to the
trustee of such a person; or

distributed among the remaining members of
the company,

in accordance with the memorandum and articles of

association of the company,

- in the case of shares beneficially owned by the
person as a registered conveyancer who is a
director or employee of the company or as a pre-
scribed relative of such a conveyancer—on the
conveyancer ceasing to be a registered conveyan-
cer or a director or employee of the company;
in the case of shares beneficially owned by the
person as the spouse of a registered conveyan-
cer—on the dissolution or annulment of their mar-
riage or, in the case of a putative spouse, on the
cessation of cohabitation with the registered con-
veyancer;
in the case of shares beneficially owned by a
person as an employee of the company—on the
person ceasing to be an employee of the company.

of this State, the Commonwealth, another State or a Clause 8: Duration of registration and annual fee and return
Territory of the Commonwealth; and A registered conveyancer must pay an annual fee and lodge an
must not be an undischarged bankrupt or subject to @nnual return. The conveyancer’s registration is liable to cancellation
composition or deed or scheme of arrangement with or fofor non-compliance.

the benefit of creditors; and

Clause 9: Requirements for professional indemnity insurance

must not have been the director of a company that hasConveyancers must take out professional indemnity insurance as
within five years of the application for registration, been required by regulation.

wound up for the benefit of creditors.
The requirements for registration of a company as a conveyancer

PART 3
PROVISIONS REGULATING INCORPORATED

are as follows: CONVEYANCERS

A company—

Clause 10: Non-compliance with memorandum or articles

must not be suspended or disqualified from practising orA registered conveyancer that is a company is guilty of an offence
carrying on an occupation, trade or business under a lavf the stipulations required to be included in its memorandum and
of this State, the Commonwealth, another State or aarticles are not complied with.

Territory of the Commonwealth; and Clause 11: Alteration of memorandum or articles of association
must not be being wound up or under official manage-A registered conveyancer that is a company is guilty of an offence
ment or in receivership; and if it alters its memorandum or articles so that they do not comply
directors of the company— with the requirements of Part 2.
- must not have been convicted of an offence of dishonesty; Clause 12: Companies not to carry on conveyancing business in
and partnership

must not be suspended or disqualified from practising oiCompanies require the approval of the Commissioner to carry on
carrying on an occupation, trade or business under a lavusiness as a conveyancer in partnership with another person.

of this State, the Commonwealth, another State or a Clause 13: Joint and several liability

Territory of the Commonwealth; and Directors are jointly and severally liable with the company in respect
must not have been the director of a company that haspf civil liabilities incurred by a company that is a registered
within five years of the application for registration, been conveyancer.

wound up for the benefit of creditors. PART 4
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TRUST ACCOUNTS AND INDEMNITY FUND Confidentiality is to be maintained by administrators, temporary
DIVISION 1—PRELIMINARY managers, auditors, examiners and other persons engaged in the
Clause 14: Interpretation of Part 4 administration of the Bill.
DIVISION 2—TRUST ACCOUNTS Clause 29: Banks, etc., not affected by notice of trust
Clause 15: Trust money to be deposited in trust account Financial institutions are not expected to take note of the terms of

A conveyancer is required to have a trust account and to pay all trugiy specific trust relating to a trust account but are not absolved from
money into it. Money includes any cheque received by the conveyariiegligence. - ] ) o

cer on behalf of another. Money received in the course of mortgage Clause 30: Failing to comply with requirement of administrators,
financing is excluded from the concept of trust money. (Mortgageetc.

financing means negotiating or arranging loans secured by mortgadfgs an offence to hinder etc. an administrator, temporary manager,
including receiving or dealing with payments under such transacauditor or examiner.

tions. Mortgage includes legal and equitable mortgages over land.) DIVISION 3—INDEMNITY FUND

Clause 16: Withdrawal of money from trust account Clause 31: Indemnity Fund
Money may be withdrawn from a trust account only for the purpose§ he Commissioner is to pay into the indemnity fund maintained
set out in this clause. under theLand Agents Act 199%urrently a Bill)—

Clause 17: Payment of interest on trust accounts to Com- -+ interest paid by banks, building societies and credit
missioner unions to the Commissioner on trust accounts;

Interest on trust accounts is to be paid to the Commissioner for - money recovered by the Commissioner from a convey-
payment into the indemnity fund maintained under the Bill. ancer in relation to the conveyancer’s default;

Clause 18: Appointment of administrator of trust account - fines recovered as a result of disciplinary proceedings;
The Commissioner may appoint an administrator of a conveyancer’s - any other money required to be paid into the fund under
trust account if the Commissioner knows or suspects on reasonable the Bill or any other Act.
grounds that the conveyancer— The fund is to be used for—

- is not registered as required by law; - compensation under the Bill;
has been guilty of a fiduciary default in relation to trust - insurance premiums;
money; - educational programs conducted for the benefit of
has operated on the trust account in such an irregular conveyancers or members of the public, as approved by
manner as to require immediate supervision; the Minister;
has acted unlawfully, improperly or negligently in the - for any other purpose specified by the Bill or any other
conduct of the business; Act.

in the case of a natural person—is dead or cannot be Clause 32: Claims on indemnity fund
found or is suffering from mental or physical incapacity A person may claim compensation from the fund if the person has
preventing the conveyancer from properly attending to thesuffered pecuniary loss as a result of a fiduciary default of a
conveyancer’s affairs; conveyancer and has no reasonable prospect of otherwise being fully
has ceased to carry on business as a conveyancer;  compensated.
has become bankrupt or insolvent or has taken the benefit No compensation is payable if the default is that of an unregis-
(as a debtor) of a law relating to bankrupt or insolventtered conveyancer and the person should have been aware of the lack
debtors or, in the case of a body corporate, is beingof registration.
wound up, is under official management or is in receiv-  Clause 33: Limitation of claims
ership. The Commissioner may set a date by which claims relating to a
Clause 19: Appointment of temporary manager specified fiduciary default or series of defaults must be made.
The Commissioner may, in conjunction with appointing an admin-  Clause 34: Establishment of claims
istrator of a conveyancer's trust accounts, appoint a temporaryhe Commissioner must notify the conveyancer concerned of any
manager of the conveyancer’s business for the purpose of transactipgiim for compensation and must listen to both the conveyancer and
urgent or uncompleted business. the claimant on the matter. The Commissioner must determine the
Clause 20: Powers of administrator or temporary manager  claim and notify the claimant and conveyancer of the determination.
The administrator or manager is given powers with respect to the Clause 35: Claims by conveyancers
conveyancer’s documents and records and has any additional powgsonveyancer may make a claim for compensation from the fund

set outin the instrument of appointment. if the conveyancer has paid compensation to a person in respect of
Clause 21: Term of appointment of administrator or temporarythe fiduciary default of a partner or employee of the conveyancer.
manager The conveyancer must have acted honestly and reasonably and all

The term of appointment is a renewable term of up to 12 months butlaims in respect of the default must have been fully satisfied.
the appointment may be terminated sooner by the Commissioner or No compensation is payable if the default is that of an unregis-

the Court. tered conveyancer and the person should have been aware of the lack
Clause 22: Appeal against appointment of administrator orof registration.

temporary manager Clause 36: Personal representative may make claim

A conveyancer may appeal against the appointment to the District Clause 37: Appeal against Commissioner’s determination

Court within 28 days. An appeal against the Commissioner’s determination may be made
Clause 23: Keeping of records to the District Court within 3 months by the claimant or conveyancer.

A conveyancer is required to keep detailed trust account records and Clause 38: Determination, evidence and burden of proof
to provide receipts to clients. The records are required to be kept faPossible reductions for insufficiency of the indemnity fund are to be
at least 5 years. ignored in determining a claim.

Clause 24: Audit of trust accounts Admissions of default may be considered in the absence of the
A conveyancer’s trust account must be regularly audited and theonveyancer making the admission.
auditor’s report lodged with the Commissioner. The conveyancer’s Questions of fact are to be decided on the balance of probabili-
registration is liable to cancellation for non-compliance. ties.

Clause 25: Appointment of examiner Clause 39: Claimant’s entitlement to compensation and interest
The Commissioner may appoint an examiner in relation to thénterest is to be paid on the amount of compensation to which a
accounts and records, or the auditing, of a conveyancer’s trusfaimant is entitled.

account. Clause 40: Rights of Commissioner
Clause 26: Obtaining information for purposes of audit or If a claim for compensation is paid out of the fund, the Commis-
examination sioner is subrogated to the rights of the claimant against the person

An auditor or examiner of a conveyancer’s trust account is giveriable for the fiduciary default.
certain powers with respect to obtaining information relating to the  Clause 41: Insurance in respect of claims against indemnity fund

account. The Commissioner may insure the indemnity fund.
Clause 27: Banks, etc., to report deficiencies in trust accounts  Clause 42: Insufficiency of indemnity fund
The report is to be made to the Commissioner. The Commissioner is given certain powers to ensure that the fund

Clause 28: Confidentiality is distributed equitably taking into account all claims and potential
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claims, including the power to set aside a part of the fund for thelhe Minister may grant exemptions from compliance with specified

satisfaction of future claims. provisions of the Bill. An exemption must be notified in Bazette
Clause 43: Accounts and audit Clause 53: Register of conveyancers
The fund is to be audited by the Auditor-General. The Commissioner must keep a register of conveyancers available
PART 5 for public inspection.
DISCIPLINE Clause 54: Commissioner and proceedings before Court
Clause 44: Interpretation of Part 5 The Commissioner is to be a party to all proceedings.

Disciplinary actjon may be taken against a conveyancer (includjng Clause 55: False or misleading information
any person registered as a conveyancer but not carrying on busingsss an offence to make a false or misleading statement in any
as a conveyancer and any former conveyancer) or a director ofjaformation provided, or record kept, under the Bill.
conveyancer that is a body corporate (including a former director).  Clause 56: Statutory declaration
_ Clause 45: Cause for disciplinary action _ The Commissioner is empowered to require verification of
Disciplinary action may be taken against a conveyancer if— information by statutory declaration.
- registration of the conveyancer was improperly obtained;  clause 57: Investigations
the conveyancer has acted contrary to an assurancene Commissioner may ask the Commissioner of Police to conduct
accepted by the Commissioner under Haér Trading relevant investigations.
Act 1987 Clause 58: General defence
the convevancer or any otherl person has acted colntrar),( defence is provided for a person who commits an offence
to this Bill or otherwise unlawtfully, or improperly, ynintentionally and who has not failed to take reasonable care to
negligently or unfairly, in the course of conducting, or ay6id the commission of the offence.

:)heeincgoﬁ\r:gygxggrgrotherwise engaged in, the business of ¢ se 59: Liability for act or default of officer, employee or
) . gent
the conveyancer has been convicted of an offence ol employer or principal is responsible for the acts and defaults of

dishonesty; his or her officers, employees or agents unless the employer or

the conveyancer has been suspended or disqualified froigtin cinal could not be reasonably expected to have prevented the act
practising or carrying on an occupation, trade or business - j&ta it

under a law of this State, the Commonwealth, another . :

State or a Territory of the Commonwealth; Clause 60: Offences by companies ] -

the conveyancer has become bankrupt or insolvent or h ach director of a body corporate (as widely defined) is liable for the
taken the benefit (as a debtor) of a law relating to bank- eggigétgf tz:()gr%,ti(r:]%riﬁorg;f%nce

rupt or insolvent debtors or, in the case of a body corpo- e g ofrence o .
rate that is registered as a conveyancer, the body corpdf an offence consists of a continuing act or omission, a further daily

rate is being wound up, is under official management ofP€nalty is imposed.
is in receivership; Clause 62: Prosecutions

the conveyancer has otherwise ceased to be a fit andghe period for the commencement of prosecutions is extended to 2
proper person to be registered as a conveyancer. years or 5 years, with the authorisation of the Minister. Prosecutions
Disciplinary action may be taken against a director of a bodyMay b& commenced by the Commissioner or an authorised officer
corporate if disciplinary action could be taken against the bodynder theFair Trading Actor, with the consent of the Minister, by
corporate. any other person.
Disciplinary action may not be taken if it is not reasonable to_ Clause 63: Evidence o _ _
expect the person to have been able to prevent the act or default Evidentiary aids relating to registration, appointment of an admin-
Clause 46: Complaints istrator, temporary manager or examiner and delegations are
A complaint alleging grounds for disciplinary action against aProvided. .
conveyancer may be lodged with the District Court by the Com-  Clause 64: Service of documents o
missioner or any other person. Service under the Bill may be personal or by post or by facsimile if
Clause 47: Hearing by Court afacsimile number is provided. In the case of service on a registered
The Court is empowered to adjourn the hearing of a complaint tgonveyancer, service on a person apparently over 16 at the
enable investigations to take place and to allow modification of &onveyancer's address for service notified to the Commissioner is

complaint. also acceptable.
Clause 48: Disciplinary action Clause 65: Annual report .
Disciplinary action may comprise any one or more of the following: The Commissioner is required to report to the Minister annually on
- areprimand; the administration of the Bill and the report must be laid before
a fine up to $8 000; Parliament. _
suspension or cancellation of registration; Clause 66: Regulations

if registration is suspended, the imposition of conditions onThe regulation making power contemplates, among other things,
the conduct of the conveyancer’s business at the end of thgodes of conduct (which may be incorporated into the regulations as

period of suspension; in force from time to time).
disqualification from obtaining registration;, Schedule: Transitional Provisions _
a ban on being employed or engaged in the industry; Transitional provisions are provided in relation to—

- aban on being a director of a body corporate conveyancer. -licensed land brokers becoming registered conveyancers;
A disqualification or ban may be permanent, for a specified period -the continued effect of approvals, appointments, orders and
or until the fulfilment of specified conditions. notices;

Clause 49: Contravention of orders - mortgage financiers (These provisions are equivalent to
Itis an offence to breach the terms of an order banning a person from those contained in theand Agents, Brokers and Valuers
the industry or from being a director of a body corporate in the (Mortgage Financiers) Amendment Act 199& not yet in
industry. It is also an offence to breach conditions imposed by the operation).

Court.
PART 6 The Hon. ANNE LEVY secured the adjournment of the
MISCELLANEOUS debate.

Clause 50: Delegation
The Commissioner and the Minister may delegate functions or
powers under this Bill. LAND VALUERS BILL
Clause 51: Agreement with professional organisation )
An industry body may take a role in the administration or enforce-  The Hon. K.T. GRIFFIN (Attorney-General) obtained
ment of the Bill by entering an agreement to do so with the Comjeave and introduced a Bill for an Act to regulate land

missioner. The Commissioner may only act with the approval of th . ; ;
Minister. The Commissioner may delegate relevant functions o?’aluers’ and for other purpF)ses. Re.ad afirst ime.

Clause 52: Exemptions That this Bill be now read a second time.



222 LEGISLATIVE COUNCIL Thursday 25 August 1994

The Land Valuers Bill represents a major change from the In addition to the disciplinary provisions contained in the
present situation. No significant changes have occurred iBill, the Commissioner can also obtain assurances from
relation to the regulation of the activities of valuers since thgpersons whose behaviour warrants concern under the
introduction of the Land Valuers Licensing Act 1969. provisions of the Fair Trading Act 1987. The Bill also
However, since that time the nature of the valuing professioprovides for a code of conduct to be developed with the
and the importance of the role that valuing has achieved i@ommissioner.
the business community has greatly changed. Significantly, On 12 May 1994 the Land Valuers Bill was introduced
the valuer plays a key role in the commercial sector and into Parliament for the first time for the purpose of public
great deal of reliance is placed upon realistic and soundlgxposure and to facilitate further public comment during the
based valuations. To cope with this greater role, the profesecess of Parliament. The Bill has now been widely circulated
sion has demonstrated a keen interest in moving toward®r comment and the Legislative Review Team has received
higher standards of behaviour and accountability amongst its considerable number of submissions on this Bill.
members. The profession is one which can be regarded as As a consequence of the consultation process an additional
being remarkably stable and one which enjoys a high degregause has been incorporated into the Bill which will make
of professionalism amongst its members. it an offence for a person to carry on business or hold himself
There is an extremely low incidence of complaints againsbr herself out as a land valuer unless he or she holds the
valuers and formal disciplinary action has not been takeualifications required by regulation or has been licensed as
against any valuers for some time. One of the reasons for th&land valuer under the existing Act. In addition, a further
occurring is the fact that the Australian Institute of Valuersclause has been included which imposes a statutory duty upon
and Land Economists maintains a high rate of membershig land valuer that is a body corporate to ensure that the
amongst licensed valuers and that peer review aims thusiness is properly managed and supervised by a natural
maintain high standards within the profession. person who holds the qualifications required by regulation or
In reviewing the need for legislative intervention in the Nas been licensed as a land valuer under the existing Act.

regulation of the activities of valuers, the Legislative ReviewThese provisions will have the effect of ensuring that there
Team established by the Government did not consider thati¢ @ minimum educative standard for entry into the occupation
was necessary or desirable to continue the present system@jfvaluer. | seek leave to have the explanation of the clauses
Government licensing. Given the relatively high rate ofinserted ilHansardwithout my reading it.

compliance and the fact that in practical terms most valu- Leave granted.

ations are done for business, the impact upon general Clause 1: Short title

consumers will be minimal. The majority of valuers’ clients  Clause 2: Commencement

are banks, legal practitioners, finance companies and other Clause 3: Interpretation

financial intermediaries that seek a valuation for the purpose’ |a;‘igt\5/6é:?§rfiiﬁvgle\/fg1se\?aﬁsina ﬁ)aerzzo'?r%hge?iﬁgtriigﬁ i%glﬁdbeussgnegrssghnat
of Ipan assessment. It should :_also be noted that those partﬁ{o formerly carried on s%ch a business so that disciglinary
which most often use the services of valuers are well placegroceedings may be taken against such a person.

to be aware of the general value of property being transacted. ‘Court’ is defined as the District Court of South Australia. The
Any concerns such clients might have about valuations cafourt is given jurisdiction under the Bill to deal with discipline of

be addressed by gaining further advice or further valuationgand valuers. o . .
Director’ of a body corporate is given a wide meaning to en-

The Vocational Education, Employment and Trainingcompass persons who control the body corporate. Under the Bill
Committee in its 1993 Report on partially regulated occupadirectors of a body corporate may be disciplined, or prosecuted for
tions in Australia recommended that the valuing profession offence, alongside the body corporate. S
should be deregulated as it also considered that the risk to the Clause 4: Commissioner to be responsible for administration of
general public would not be great. Ordinary consumers rarel
call upon the services of valuers and there would appear
be little concern that they would be disadvantaged by the jand valuer is required to hold prescribed qualifications or to have
deregulation of valuers. been licensed as a land valuer under the existing Act.

Other methods of maintaining industry standards are Clause 6: Incorporated land valuer's business to be properly

- . . f i« iniono Mmanaged and supervised
available to the valuing profession. The Institute is initiating, thegcase ofa b%dy corporate, the land valuing business must be

the development of competency based standards and {ganaged and supervised by a person who holds the prescribed
working with the Trade Practices Commission to develop aualifications or has been licensed as a land valuer under the existing

code of conduct. In light of these developments it is no longeAct. o _
considered appropriate for the Government to continue as the Clause 7: Cause for disciplinary action

regulator of the valuing profession. Government’s role shouldisciplinary action may be taken against a land valuer if—
- the land valuer has acted contrary to an assurance ac-

Clause 5: Qualifications required to carry on business as land

be limited to providing advice and supporting the profession’s cepted by the Commissioner under the Fair Trading Act
moves towards greater self-determination. 1987;

The Land Valuers Bill provides a system of ‘negative - theland ‘f"'“erolf a”ylomer pel[SF’I” has aﬁted ““""‘Wf”'f'y’
licensing’ that provides an effective regime for the protection Improperly, negligently or untairly. in the course o

. A e conducting, or being employed or otherwise engaged in,
of consumers without the significant expense that a traditional the business of the land valuer.

positive licensing regime would involve. The Bill replaces the  Disciplinary action may be taken against a director of a body

existing licensing system with provisions aimed at protectingDOfF?Of?ttﬁ thgtés aland V?luef if disciplinary action could be taken
: ; ; gainst the body corporate.

persons from the “”'a""m" negligent or ur_]falr practices o Disciplinary action may not be taken if it is not reasonable to

land valuers. Under section 5 such behaviour would be thgypect the person to have been able to prevent the act or default.

subject of disciplinary action, and a possible outcome of such ' cjause 8: Complaints

disciplinary action could be that a person is barred froma complaint alleging grounds for disciplinary action against a land
working as a land valuer. valuer may be lodged with the District Court by the Commissioner
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or any other person. LAND AND BUSINESS (SALE AND

Clause 9: Hearing by Court CONVEYANCING) BILL
The Court is empowered to adjourn the hearing of a complaint to )
enable investigations to take place and to allow modification of a The Hon. K.T. GRIFFIN (Attorney-General) obtained

complaint. leave and introduced a Bill for an Act to regulate the sale of
_ Clause 10: Disciplinary action ~land and business and the preparation of conveyancing
Disciplinary action may comprise any one or more of the following: instruments; and for other purposes. Read a first time.
A §8 000: The Hon. K.T. GRIFFIN: I move:
a ban on carrying on the business of a land valuer; That this Bill be now read a second time.
a ban on being employed or engaged in the industry; | seek leave to have the explanation of the Bill inserted in

a ban on being a director of a body corporate land valuer. Hansardwithout my reading it.

A ban may be permanent, for a specified period or until the fulfil-
ment of specified conditions. Leave granted. .
Clause 11: Contravention of prohibition order TheLand Agents, Brokers and Valuers Act 1&t®itains a number

Itis an offence to breach the terms of an order banning a person frof]_Important provisions which regulate the conduct of persons
carrying on the business of a land valuer or being employed o ealing with the transfer of land. These include provisions relating

engaged in the industry or from being a director of a body corporat&. the conduct of the business of a Land Agent and provisions
in the industry. ealing with contracts for the sale of land or businesses.

These provisions are an important mode of regulating the
behaviour of land agents and also regulating the contractual
Brocedure involved in the purchase of what is for most people the
most expensive acquisition of their life, namely the purchase of land

Clause 12: Register of disciplinary action
The Commissioner must keep a register of disciplinary action take
against land valuers available for public inspection.

Clause 13: Commissioner and proceedings before Court or a business.
The Commissioner is to be a party to all proceedings. The Bill encapsulates these provisions in one complete package.
Clause 14: Investigations The provisions contained in the Bill largely reflect existing
The Commissioner may ask the Commissioner of Police to condudtrovisions in the Act. i
relevant investigations. The Land Agents Brokers and Valuers Act 193180 contains

Clause 15: Delegation by Commissioner provisions designed to regulate the conduct of rental accommodation

The Commissioner may delegate functions and powers under the gligferral businesses. These businesses provide a service relating to the

; : o vailability of rental accommodation. These provisions have been
:)Oe?S%Lrj]t_)“C servant or, with the consent of the Minister, to any Othef?emoved from the substantive legislation and itis intended that they

. . be incorporated into a Code of Conduct which will be administered
Clause 16: Exemptions . . _..__under the provisions of thEair Trading Act 1987 This ensures a
The Minister may grant exemptions from compliance with specifiedcontinuation of the consumer protection currently available in the

provisions. Exemptions must be notified in tBazette Act.
Clause 17: Liability for act or default of officer, employee or On 12 May 1994 thé.and and Business (Sale and Conveyan-
agent cing) Bill was introduced into Parliament for the first time for the

An employer or principal is responsible for the acts and defaults opurposes of public exposure and to facilitate further public comment
his or her officers, employees or agents unless the employer aturing the recess of Parliament. The Bill has now been widely
principal could not be reasonably expected to have prevented the agitculated for comment and the Legislative Review Team has

or default. received a considerable number of submissions on this Bill.
Clause 18: Offences by bodies corporate An amendment has been made to clause 8 of the original Bill.

Each director of a body corporate (as widely defined) is liable for therhe clause has been amended to include a provision which will

offence of the body corporate. prevent a vendor who is also a qualified accountant from signing his

or her own certificate of particulars, thereby providing independent

Clause 19: Prosecutions grutiny of the particulars and avoiding the potential for a conflict

The period for the commencement of prosecutions is extended to
years, or 5 years with the authorisation of the Minister. Prosecution
may be commenced by the Commissioner or an authorised oﬁic%h
under theFair Trading Actor, with the consent of the Minister, by
any other person.

interest to arise in this situation.

One of the issues raised during the consultation process was
ether the Government proposed to undertake a review of the
vendor disclosure statements contained in forms 18 and 19 of the
Regulations under the existingind Agents, Brokers and Valuers

Clause 20: Evidence L ) i Act 1973and, by implication, the wording of clauses 7 to 12 of the
Evidentiary aids relating to qualifications and licensing under thegj|| which reflect sections 90 and 91 of the current Act.
current Act are included. A Working Party was established in 1987 by the previous
Clause 21: Annual report Government to review Forms 18 and 19 of the Regulations. The

The Commissioner is required to report to the Minister annually orGovernment has been informed that this working party has met

the administration of the Bill and the report must be laid beforeapproximately monthly since 1987 and has during this time rec-

Parliament. ommended some changes to sections 90 and 91 but has not con-
Clause 22: Regulations ducted a major review of these sections. ) _

The regu|ation making power Contemp|ates’ among other things’ In ||ght of this fact the Government has decided to abolish the

codes of conduct (which may be incorporated into the regulations a@xisting Working Party and to reconstitute a new committee which
in force from time to time). will include representation by relevant Government agencies and
Schedule: Transitional provisions organisations such as the Law Society and the Australian Institute

f ; e | f Conveyancers who are currently not represented.
An order of the Tribunal suspending a land valuer's licence of° ; f S .
disqualifying a person from ﬁoldingga land valuer's licence is7 The new Committee will go back to basics in looking at clauses

converted into an order of the Court prohibiting the person from’, 2 12 and they will be required to make recommendations on major

: - . changes to access and delivery of prescribed information. This
carrying on, or from becoming a director of a body corporate ; : L t ; .
carrying on, the business of a land valuer. Committee will have a strict time frame in which to conduct its

review and it is proposed that detailed consultations will occur with
the key stakeholders on the Committee’s proposals. In the interim
. itis the intention of Government to introduce clauses 7 to 12 and to

The Hon. ANNE LEVY secured the adjournment of the review the wording of these provisions once the Committee has
debate. completed the review.
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Land and Business (Sale and Conveyancing) BilLand Agents, Brokers and

1994

clause 3

clause 4

PART 2

clause 5

clause 6

clause 7

clause 8

clause 9

clause 10

clause 11

clause 12

clause 13

clause 14

clause 15

clause 16

clause 17

PART 3

clause 18

clause 19

PART 4

clause 20

clause 21

Interpretation

Meaning of small business

CONTRACTS FOR SALE
OF LAND OR BUSINES-
SES

Cooling-off

Abolition of instalment
contracts

Particulars to be supplied
to purchaser of land before
settlement

Particulars to be supplied

to purchaser of small busi-
ness before settlement

Verification of vendor’s
statement
Variation of particulars

Auctioneer to make state-
ments available

Councils and statutory
authorities to provide
information

False certificate
Offence

Remedies

Defences

Service of vendor’s state-
ment, etc.

SUBDIVIDED LAND

Obligations and offences in
relation to subdivided land

Inducement to buy subdi-
vided land

AGENTS’ OBLIGATIONS
Copy of documents to be
supplied

Authority to act

Valuers Act 1973

sections 6(1), 86(1) and (2) and The relevant definitions from the general

87A(1) and (2)

section 87A(1) "small busi-
ness" and (2)

PART 10
DIVISION 2

section 88

section 89

section 90

section 91

section 91A

section 91B

section 91C
section 91D
section 91E
section 91F
section 91G

section 91H

section 911

PART 10
DIVISION 1

section 86

section 87
PART 6
section 44

section 45(1) and (2)

interpretation section and the interpretation
sections in Part 10 Divisions 1 and 2 have
been brought together.

The amount of deposit in respect of the sale
of land or a small business that may be re-
tained by the vendor if the sale contract is
rescinded during cooling-off is increased
from $50 to $100.

The provision contained in clause 5(2)(b)
has been altered to take account of the re-
moval of the requirement for an agent to
have a registered office by thend Agents
Bill.

This provision has been altered to provide
that a vendor who is a qualified accountant
must ensure that the required statements are
verified by an independent accountant.

This provision has been altered to take ac-
count of the fact that no general service
provision (as in the current Act) is included
in this Bill.

The definitions related to subdivided land
included in section 86(1) and (2) are
incorporated in clause 3, the general inter-
pretation provision.

The requirements set out in sections 36 to 41
are not included.
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clause 22

clause 23

clause 24

PART 5

clause 25

clause 26

clause 27

clause 28

clause 29

clause 30
PART 6
clause 31

clause 32

clause 33
clause 34

clause 35

clause 36

clause 37

clause 38

clause 39

clause 40

No agent’'s commission
where contract avoided or
rescinded

Agent and employees not to
have interest in land or
business that agent com-
missioned to sell

Agent not to pay
commission except to em-
ployees or another agent

PREPARATION OF
CONVEYANCING IN-
STRUMENTS

Part 5 subject to transi-
tional provisions

Interpretation of Part 5
Preparation of conveyan-
cing instrument for fee or
reward

Preparation of conveyan-
cing instrument by agent or
related person

Procuring or referring
conveyancing business

Effect of contravention
MISCELLANEOUS
Exemptions

No exclusions, etc., of
rights conferred or condi-
tions implied by Act

Civil remedies unaffected
Misrepresentation

False representation
Prohibition of auction sales
on Sundays

Liability for act or default

of officer, employee or
agent

Offences by bodies corpo-
rate

Prosecutions

Regulations

section 45(3) to (4)

section 46

section 47

PART 7 DIVISION 3

section 61(3) and (13)
section 61(1)

section 61(2)

section 61(7) to (10)

section 61(11) and (12)

section 7(2)

section 92

section 103
section 104

section 98

section 98A

section 99

section 100

section 101

section 107

This provision has been altered to take ac-
count of the removal of the requirement for
managers and sale representatives to be
registered by théand Agents Bill The
penalty has been altered to fit into the divi-
sional penalty scheme.

This provision has been altered for the same
reasons as the previous provision.

The terminology has been altered in this
Part. Conveyancing instrument is used in
preference to instrument relating to a dealing
in land. The term ties in with th€onveyan-
cers Bill.

This is a new provision to take account of
the transitional provisions included in the
schedule. In the current Act transitional
provisions appear in section 61 (1a), (4), (5)
and (6).

The penalty has been altered to fit into the
divisional penalty scheme.

The penalty has been increased from $500 to
$2 000.

This provision has been altered to bring it
into line with similar provisions in theand
Agents Bil] theConveyancers Bithnd the
Land Valuers Bill

The period for commencement of prosecu-
tions has been extended from 12 months to 2
years, or 5 years with the authorisation of the
Minister, in line with similar provisions in
theLand Agents BilltheConveyancers Bill
and theLand Valuers Bill

Relevant provisions only included.



226 LEGISLATIVE COUNCIL Thursday 25 August 1994

Schedule Transitional Provisions section 61(1a), (4), (5) and (6) These transitional provisions have been
altered to take account of the different time
frame. In addition, the power of the Tribunal
to vary or revoke exemptions has been trans-
ferred to the Commissioner for Consumer
Affairs.

The Hon. ANNE LEVY secured the adjournment of the authorities or persons to be notified, a detailed description of
debate. the action to be taken to reduce or control any discharge from
the ship and the procedures to be followed for co-ordinating
HANSARD BOUND VOLUME with the authorities that have been contacted any action taken
in combating the pollution and the person on board the ship
The PRESIDENT: | inform honourable members that, through whom all communications are to be made. The
following the Hon. Anne Levy’s question about the mistakemaster of the ship and the owner of the ship are both guilty
made in the bound copies Bainsard State Print has advised of an offence if a ship, to which this section applies, does not
that a patch will be provided to amend the bound copies fohave on board a shipboard oil pollution emergency plan. The
both Houses and that the cost will be borne by State Printmaximum penalty is $50 000.

Fourth, to expand existing requirements for the evidence

POLLUTION OF WATERS BY OIL AND NOXIOUS of an analyst and clarify the details to be included on an
SUBSTANCES (CONSISTENCY WITH analyst's certificate for it to be admissible as evidence in any
COMMONWEALTH) AMENDMENT BILL proceeding for an offence against a provision of the Act. The

. required notice which must be given to a prosecutor when an
The Hon. DIANA LAIDLAW (Minister for Transport) analyst is required to be called is also stated.

obtained leave and introduced a Bill for an Act to amend the The Bill also makes a minor amendment to the manner in

PoIIution_of Waters by Oil and Noxious Substances Act 1987 hich permission may be given to transfer oil at night by
Read a first time.

allowing that permission to be given in individual cases or
The Hon. DIANA LAIDLAW: | move: generally in specified circumstances (without restriction). |
That this Bill be now read a second time. commend the Bill to the Council and seek leave to have the
1987 incorporates into State legislation, Annexes | and Il ofeading it.
the International Maritime Organisation’s, International | aqve granted.
Convention for the Prevention of Pollution from Ships Exolanation of Clauses
(commonly referred to as MARPOL 73/78). The ACt mirrors  jause 1: Short tmep
similar Commonwealth legislation and applies to the cjause 2: Commencement
territorial seas adjacent the State and waters within the limits Clause 3: Amendment of s. 3—Interpretation
of the State. Similar amendments to the Commonwealtfihe definition of "harbor master” is deleted. A definition of "port
Protection of the Sea (Prevention of Pollution from Shipsj“ag?gfsr;'il"Erﬁgﬁgrg‘esrt]'fﬁfsa%d ngeslzégigﬁnces updated.
Act 1983, were brought In.to ope.ratlon on 6 July 1993,' .. The references to harbor master are updated to port manager.
The Bill has four objectives. First, to remove the definition  Clause 5: Amendment of s. 8—Prohibition of discharge of oil or
of and references to "harbor master" in sections 3, 6 and 3&ly mixtures into State waters

of the Act and to substitute references to "port manager", ahe exemption given in section 8(4)(a) to certain oil tankers more
title now used throughout the State. than 50 nautical miles from land with an instantaneous rate of

. djscharge of oil content from cargo spaces of not more than 60 litres
Second, to reduce the allowable instantaneous rate @ nautical mile is limited to such tankers with a discharge of not

discharge from cargo spaces of oil tankers from 60 litres pemore than 30 litres per nautical mile.
nautical mile to 30 litres per nautical mile when oil tanker’s _ The exemption given in section 8(4)(b) to certain ships other than
comply with certain requirements and are not within a specia!l tankers more than 12 nautical miles from land discharging oil or
- oily mixture with an oil content less than 100 parts per million is
area and are more than 50 miles from the nearest land.  |imjted to ships with a discharge with an oil content of 15 parts per
The oil content of effluent from machinery spaces of shipsnillion and is applied to ships within 12 nautical miles of land. Such
will be reduced from 100 parts per million to 15 parts perships are required to carry equipment as specified in certain

million even if the discharge is made more than 12 miledegulations. The nature of the equipment that can be required to be
carried is currently limited to an oil discharge monitoring and control

from the coast. Ships are to be fitted with 15 parts per milliorgystem, oily water separating equipment, oil filtering equipment or
filtering equipment instead of 100 parts per million oily water other instailation. This limitation is removed.

separators presently required. Filtering equipment on ships Ships delivered before 6 July 1993 have until 6 July 1998 to
of 10 000 gross tons and above is to be provided with alarriomPply with these more stringent requirements.
arrangements and automatic stopping devices when the qj Clause 6: Insertion of s. L0A—Shipboard oil pollution emergency
content exceeds 15 parts per million instead of the recordinghe new section requires Australian ships of 400 tonnes or more and
device presently required. Ships delivered before July 199&ustralian oil tankers of 150 tonnes or more to keep on board a
have until July 1998 to comply with these provisions. shipboard oil pollution emergency plan in the form required by the

; ; ; ; egulations.
Third, to require Australian ships of 400 gross tons or Clause 7: Amendment of s. 35—Transfer of oil at night

more and Australian tankers with a gross tonnage 9f less thaﬂ]e references to harbor master are updated to port manager. New
400 but not less than 150 to keep on board a shipboard aslibsection (2) allows a permission to transfer oil at night to be given
pollution emergency plan. The shipboard emergency plagenerally in specified circumstances and not just, as currently
must be in the prescribed form and will include procedure@rOV'dedr where transfer happens at the same place on a frequent and

) o . L : regular basis.
to be followed in notifying a prescribed incident, a list of =2 <& 'a” Amendment of s. 39—Evidence of analyst
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Section 39 is an evidentiary provision relating to evidence of analysttd imagine a child having the ability to consent to treatment

appOtl)ntEd *%)](_tf:jelenlStef- ITh? z%rr?endmer&t exp?nlds the mattegsdtf@hless it is in the best interest of the child, and then the

may be certified by an analyst. The amendment also requires 5 da ; : ; ;

notice to the prosecution if the defence requires the person estion arises as to WEO shouLd dgte(mlne tEat Ejestlr;]terest;[.

attendance of an analyst at court. here are occasions when such a ecision should perhaps be
taken out of the hands of the parents. | might add that clause

The Hon. BARBARA WIESE secured the adjournment 12 does obviate against some of the problems that | have

of the debate. pointed out.
| refer to clause 6 and a drafting issue concerning the
CONSENT TO MEDICAL TREATMENT AND anticipatory grant or refusal of consent to future medical
PALLIATIVE CARE BILL treatment. | think that the clause is saying that it is a presump-
tion that the direction should be followed rather than
Adjourned debate on second reading. prescriptive. In other words, if there is a direction in existence
(Continued from 11 August. Page 115.) then the health carers are entitled to presume that it is correct,

but it should have no higher status than that. | know this has

The Hon. A.J. REDFORD: | support the second reading peen covered before, but situations and circumstances
of the Bill. At the outset | pay tribute to what has happenecthange. To make it prescriptive—and | am not sure that the
in past times regarding the issue of palliative care. The verg|ause is prescriptive—could lead to a great deal of injustice.
fact that there is an absence of litigation and an absence of | gm also concerned about the form in the schedule. The
incursion by courts and other appropriate authorities in théorm is pretty open and enables people to be their own
area is high tribute indeed to our health care workersigwyer, so to speak, in terms of the direction. | have no
palliative care workers, medical practitioners and families. problem with that, but | think there is a real concern where
Indeed, one might be forgiven for thinking that there is nothe direction in the form is not clear or is ambiguous. There
need for this legislation. However, we must take advice fronshould be some consideration as to what legislative prescrip-
those involved in this area, particularly those at the coalfacgon we should insert if the direction in the form is ambiguous
such as medical practitioners and other health care supportess,unclear. There are several options in relation to that: the
as to why there is a need for this legislation. | will not go overmatter could be referred to the Guardianship Board, or it
the areas already covered by other speakers, some of whagBuld be dealt with as if there were no direction. I think that
have spoken on more than one occasion on this topic.  the form should, just so that it is absolutely and abundantly

The Hon. Diana Laidlaw: In other sessions. clear—and | am not saying that | am against euthanasia; |

The Hon. A.J. REDFORD: In other sessions of know this is not a euthanasia Bill—provide that a direction
Parliament. However, there are some specific issues on whighust not be inconsistent with those items referred to in clause
| have not yet made up my mind but will be making up my 17, which in this Bill specifically excludes the possibility of
mind during the Committee stage. The legislation seems teuthanasia.
be in much better shape now than it was in the previous | now refer to medical powers of attorney. | must say that
Parliament, and it is a good example of how well thel am not sure why the Bill specifically excludes the oppor-
legislative process can work. tunity for a joint exercise of power. | cannot see why, if we

I have not filed any amendments, but | expect to do so ithave parents jointly making decisions on behalf of children,
due course. However, | ask members not to think that ive cannot have joint agents making decisions on behalf of
necessarily agree with some of those amendments. They wilurselves as adults, having regard to the fact that they come
enable good discussion and clarification of some of the issuésto play only when we are not in a position to make a
and questions that | have relating to the Bill. | will quickly list decision ourselves. It may well be that there are elements
some of those concerns. within the community that would feel more comfortable in

First, the Bill is silent on what would happen in circum- the granting of a medical power of attorney if they could
stances where parents may be fighting. In particular, | refegrant it to two people.
to clause 11. Unfortunately, in today’s society divorce is all | believe that there should be a provision in the form in
too common. Clause 11 sets out certain provisions regardinghich a person granting a medical power of attorney can set
consent to be given by parents or a parent in relation to theut circumstances in which that medical power of attorney
administration of medical treatment to a child. In my can be revoked. One good example is that, if | filled out a
experience, that issue has not bogged down the courtsedical power of attorney, | would insert a clause whereby
although there have been a few occasions on which thgpon my separation or divorce—in the unfortunate event that
Family Court has intervened and given directions as to howhat might occur—that power of attorney would be automati-
certain treatments should occur in relation to childrencally revoked. There may well be other conditions where one
particularly those who are mentally ill. It may be that | am might want to revoke a power of attorney and one may want
tilting at windmills, but | think we should decide what should to set that out in the document itself. | think that there ought
happen in a situation where parents disagree or leave it to the be some provision in the form at least, and perhaps even
good common sense of the people involved in this area tim the legislation, enabling a person granting that power to do
resolve in the same way as has occurred in the past. So.

My second point relates to clause 11(2)(b) which refersto | would be indebted to any of my colleagues who can tell
the consent of the child. Perhaps | am tilting at windmills orme whether or not someone who has a pecuniary association
jumping at shadows, but I am concerned about a situatiowith the person granting the power can be an agent. One
where there is an obvious need for medical treatment, theategory | can think of is a beneficiary under a will, because
parents disagree that that treatment is necessary and the cHilzbuld imagine a situation where someone who is appointed
also disagrees with that course of action. One only needs an agent and stands to gain a significant sum as a result of
consider a situation involving some religions which woulda person’s death is perhaps more encouraged about a course
refuse or deny the right to a blood transfusion. It is difficult of action in terms of treatment than another course of action.
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| can think of situations where insurance policies are aboutiot granted any medical power of attorney or who has not
to expire and one knows that they cannot be renewed whegiven any direction. Is that to be left to the current—
the person is in a certain state of health. A person might be The Hon. Anne Levy: It would be the same as now.
guided by that situation rather than what is in the best The Hon. A.J. REDFORD: Yes, that is my question: is
interests of the patient. On the other hand, and | say this quithat to be left to the current practice and what occurs now, or
strongly, | could imagine a situation where one leaves alls it appropriate for this place to have a look at that issue? |
their estate to their spouse and, in fact, would be mogust flag that as something that needs to be considered
desirous of having their spouse make that decision. | woulthecause we may say, ‘Let us just leave it as it is; there have
not like to see any specific clause which would exclude, fonot been too many complaints,’ or it may be something in
argument’s sake, the right of one’s spouse to be an agemthich we want to get involved—I must say that | prefer the
under a medical power of attorney simply because they starfdrmer. | strongly support the basic and fundamental
to benefit from the will. principles of this Bill. | refer this place to a letter received by

That is a matter that needs some thought. It may be thae—I assume it was a circular letter, so | will not read it into
at the end of the day we cannot resolve it and, if that is théhe record—from the Council on the Ageing, in particular
case, it surely must go back to the good commonsense of tiarryl Bullen, setting out the six fundamental principles that
medical practitioner and the health care givers at the time. Ithe Council on the Ageing wants, although | sound a note of
fact, that probably can happen from time to time today. It iscaution in regard to the fifth one of those which provides that
something that we have a duty to look at and consider. Ththere should be a limited right of appeal against the decision
other issues relate to clauses 14 and 15. They specificallyf an agent on the grounds that the agent is not carrying out
relate to medical practice and the obligations on a medicdhe wishes of the patient.
practitioner’'s duties. | have no quibble with clause 14. It | wonder whether or not it might be more prudent, more
would appear to me that that sets out the current position anghutious and more wise to extend a limited right of appeal or
the common law position as to the responsibility of a medicabive the Guardianship Board some role of supervision on the
practitioner to explain to people the consequences and optionsiestion of whether or not a direction or a medical power of
in relation to medical treatment. attorney has been revoked. | know that the Act provides that

However, in clause 15 | query the exclusion of criminalthey must be in writing, but my experience is that people can
liability for any act or omission done or made with the revoke things quite unequivocally; they do not put them in
consent of the patient in good faith in accordance with propewriting or they are not recorded, and we may have situations
professional standards, etc. | query whether or not, in #here an allegation is made that that power of attorney was
criminal context—and | confine my comments to this—arevoked, and that would leave the decision on that particular
medical practitioner involved in some form of euthanasigopic entirely in the hands of a care giver, and | wonder
could avoid criminal liability. As a lawyer | have often been Whether the care givers really want that responsibility or
criticised—in fact, lawyers are often criticised for all the sinswhether they might want the opportunity to refer issues of
of the profession and all the sins of the judiciary. that sort off to the Guardianship Board. As | read the

An honourable member: And some aren't even sins. ~ €gislation now that opportunity does not exist.

The Hon. A.J. REDFORD: Some are not even sins, or In closing, | tha_mk all those people who made submission_s
purported sins. | refer to a piece of legislation that goed® Me. | am also indebted to my colleagues. Much was said
through this place and everybody believes that a certaily the Iastltwo sessions of Parll_ament on this particular topic
consequence ought to apply and then, by the time the Iawye?é‘d certainly many important issues were flagged. If | can

and the courts get through with it, there is a consequence th3{9/€ out one person, | thank Mary Gallnor who has

perhaps some of us here never intended. | could imagine quieSented her viewpoints forthrightly to me and she certainly
a substantial argument being made if | represented a medic3pt My thought processes working on the topic. | commend

practitioner who was perhaps involved in an assisted suicid&'€ Second reading of this Bill.
or an act of euthanasia, using section 15 as a defence. | just
wonder whether or not the criminal liability issue ought to be
left with the criminal law rather than inserted or buried inside
this legislation.

| also do not believe that medical practitioners should b
outside the normal law and have less than the norm

responsibility of everyone else in this community, particularlyq, e of the amendments made in this place will be reversed

when one considers that mistakes in this area are Veyhen e are in Committee. This Billis basically a Commit-
common. Because | propose to remove the criminal liability, e Bill, and | imagine that detailed discussion of various

aspect, | W'” be most interested to hear the debate on thafers wil take place more in Committee than in the second
particular issue, and | would state here that | have not y%ading debate

made up my mind one way or another on that topic; | really However, comparing the Bill before us with the Bill as it

only flag it as an area of concern. Clause 16 states: came into this Council initially, | feel two points deserve
... everthough an incidental effect of the treatment is to hastercomment. The involvement of the Guardianship Board is
the death of the patient. totally unnecessary and really most insulting, both to the
I wonder whether it should read—and | know it was insertedperson concerned and to their agent. If someone wishes to
there before—‘incidental and unintended effect of theappointan agentto act on their behalf—and itis certainly not
treatment is to hasten the death of the patient’. At the end afompulsory to appoint an agent—by doing so, they are
the day, if itis unintended, there are other protections withirexpressing their confidence in the judgment and integrity of
the Bill and, in particular, clause 17. The other query | havehat agent. | find it most objectionable that decisions of that
concerns the position of close relatives to a person who hagent can be appealed against, taken to the Guardianship

The Hon. ANNE LEVY: Inrising to support the second
reading of this Bill, | will be very brief because | spoke when
the Bill was before the Council prior to the election. | stated
then, and | am quite happy to restate it, that | fully support the
eneral principles of this Bill. Unlike the Hon. Mr Redford,
think this Bill is far worse than the initial Bill. | hope that
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Board and, hence, overridden. If | appoint an agent to act oment—to be able to consent to have your ingrown toenails
my behalf, | am indicating my trust in that person, and it isfixed, to have a prescription for the pill or to have any minor
not the function of the State to take any measures to overridmedical treatment—that this Parliament should raise the age
my trust and confidence in the person whom | have appointeilom the current age of 16 to 18 | find totally untenable.

to act as my agent. If someone does not trust their agent, they | hope there will be amendments moved to that effect. |

should not appoint them. hope to discuss with other colleagues whether they are
The Hon. A.J. Redford: What if you've changed your planning such amendments because, if not, | will certainly
mind? What's your argument about that issue? move them. | am distinguishing quite clearly between the age

The Hon. ANNE LEVY: Well, it is easy enough to of consent for general medical treatment, which to me is a
revoke if there has been a change of mind. In fact, the Bilseparate issue, and the age of consent for appointing an
makes it very easy to revoke any such appointment of aagent—for making the life and death decisions which are
agent. Itis not difficult and, if an individual loses confidencewhat this Bill is really about. It is quite wrong that in the
and trust in a person, they will not appoint them as an agergrocess this legislation should be changing the general age of

or they will revoke their appointment as an agent. medical consent from 16 to 18 years. | indicate that, if in
The Hon. Diana Laidlaw: They would have to change Committee the existing law is not restored—if the age for
their will. consent for general medical treatment is not restored to 16

The Hon. ANNE LEVY: Well, they might, but they years—I will vote against the third reading of this Bill.
might not. They might still be prepared to leave some of their | do not want to be party to going backwards and raising
estate to a person without necessarily trusting them to be thetine age of consent for general medical treatment from 16 to
agent. But if | trust someone to be my agent in matters of lifel8. The age of consent for general medical treatment in this
and death, it seems to me the grossest invasion of my wish&tate for many years has been 16. In New South Wales, the
to then have the Guardianship Board able to query thage of consent for general medical treatment is 14 years; in
decisions of the agent | have appointed. The agent knows nadl others States, it is 16. | do not want to be party to raising
far better than any member of the Guardianship Board evehe age of consent for general medical treatment from 16 to
could. 18. I reiterate: this is a quite separate issue from the matters

The Hon. A.J. Redford interjecting: with which this Bill deals. The Bill deals with very important

The Hon. ANNE LEVY: If I have changed my mind and issues, but they are not of an everyday occurrence and do not
no longer have the confidence in that agent then | will revokaffect many individuals in their everyday life—or so we
their agency. would hope. It deals with particular issues of palliative care

The Hon. A.J. Redford: That might not occur to them. and consent where life and death treatment is involved. That
It happens with wills every day of the week: people dieis totally different from the age of consent for general medical
having not made a will for 20 or 30 years. treatment.

The Hon. ANNE LEVY: When people are diagnosed as | feel very strongly about this issue and | am not prepared
having terminal illnesses, they think seriously about theséo see us go backwards, thereby putting all 16 and 17 year
matters. If they make a will or appoint a medical agent at thablds in an untenable position where they require parental
time, they are certainly taking the matter very seriously andonsent for the slightest medical treatment, something which
have decided— for many years in this State they have not had to have. |

The Hon. A.J. Redford interjecting: support the second reading, but | certainly look forward to

The Hon. ANNE LEVY: If someone appoints an agent amendments during Committee which | hope will improve
when they know they have a terminal illness, that is theithe legislation.
considered opinion at that time. If they appointed an agent 20
years before, the fact that they are told they have cancer will The Hon. CAROLYN PICKLES: | support the second
make them consider very seriously whether they still wanteading. | wish to make a few brief comments to indicate my
that same person to be their agent, whether they wish tsupport for the general principles of this legislation, as | did
revoke that agency or appoint someone else as their agent,when the Bill was introduced before the election. | would like
whether they will not have any agent at all. There is certainlyo thank the people who have written to me regarding this
nothing like the knowledge of being affected with a seriousssue, particularly the Palliative Care Council of South
disease to make people think very carefully about thes@ustralia. | note that the Hon. Jennifer Cashmore was the
issues. | object to the Guardianship Board having the powethairperson of that organisation; indeed, she was the person
to override an agent who has been appointed with duevho moved for the establishment of a select committee on
consideration and care by an individual. this issue in December 1990.

The other provision in the legislation which | strongly It is interesting to look at the history of this piece of
object to is the fact that the age of consent for general medic#&tgislation. A motion to establish a select committee was
treatment has been raised from 16 to 18 years. The Oppositoved in 1990. The first report of that select committee was
tion has received material which indicates that the age dfabled in October 1991. On 6 May 1992, a second report and
consent for medical treatment in this State has been 16 yeaasdraft Bill were tabled, and three months was allowed for
since 1986. In fact, that is not correct. The age of consent fdiormal submissions on the Bill, 31 of which were overwhelm-
medical treatment in this State dates back to the late 1970s mgly supportive. On 19 November 1992, the final report on
maybe 1983. This Parliament passed legislation making thiée Bill incorporating the responses to those submissions was
age of consent for medical treatment 16 years to apply to atabled. On 26 November 1992, the Bill was introduced in the
individuals in this State. It may be that this Parliament feeldParliament. It lay on the table during the Christmas recess,
that, to appoint an agent to make the life and death decisiormd the second reading debate commenced on
which this Bill is dealing with, an individual should be 18. If 16 February 1993.
that is the decision of the Parliament, | have no quarrel with  On 18 February 1993, the Bill passed the House of
it. However, in terms of general consent for medical treatAssembly following a conscience vote of all members of that
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Chamber: 37 in favour; 3 against; 2 paired; and 5 membergiew. Like most members and | suppose most adult members
absent. On 2 March 1993, the Bill was introduced into theof the community generally, | have had some personal
Legislative Council. On 6 May, the Parliament rose and thexperience of the trauma and difficulty of making medical
Bill lapsed in the second reading stage. Parliament resumetgcisions for others or assisting others to make decisions
on 3 August 1993. On 5 August 1993, the second readinthemselves. It can be a most distressing process.

debate resumed in the Legislative Council. On 12 October the |n his speech on the second reading of an earlier version
Bill passed the second reading stage and entered the Commif- the Bill my colleague the Hon. Jamie Irwin gave the
tee stage. On 2 November 1993, both Houses passed a selegluncil a very personal account of his own experience in this
committee resolution requiring the Minister of Health to area. So, too, did the Hon. Anne Levy. They reached different
report annually to Parliament on or before 31 August notingonclusions from their experiences. The reading of their
progress on the implementation of the select committee’sxperiences and those of all of the other members who spoke
recommendations on policy and the effectiveness of prevaihkas provided assistance to me in formulating my attitude to
ing legislation. this Bill.

On 2 November 1993 Parliament was prorogued and the  another influence has been my own legal professional
election took place. On 11 August 1994 the Bill was intro-experience. Over the years | have acted in a number of cases
duced into the Council by the Hon. Ms Laidlaw. | was veryfor medical practitioners and others in which the central
pleased to see the reintroduction of that Bill. So, we havgyuestion has been whether the practitioner was under a duty

been looking at this issue for about four years, and | amo explain a particular risk, or whether he or she had dis-
looking forward to the Council’s finally passing the Bill in charged that duty.

a sensible form. The issues raised by the current Bill have given rise to a

I support the comments made by the Hon. Ms Levy. Thg ey sypstantial body of recent case law in England and, on
two issues she raised caused me a great deal of concern Whgtyasion, | have had to study it. | propose to mention a few
the Bill was left in the form it was when Parliament was of the cases later, but the significance of the cases is that they
prorogued. | do not support either of those measures that Weji§,strate the very real practical problems which arise, and
left in the Bill and will be voting against them. they serve to highlight some of the legal and ethical difficul-

This issue is very important, but it is about personalijes which arise. Moreover, they demonstrate the need for
choice. No-one is saying, “You are going to be forced to signegis|ation of the kind proposed.

anything.’ It is about whether people wish to do so. If they : ;
do, they do s0, and, if they do not. they do not do it, As th ] | mention these matters not for the purpose of suggesting

&hat | am especially qualified to express views on this

Hon. Mr Redford has some problem about people_ maki_n easure. Like every other member, | bring to this issue not
some kind of statement when they are young and might wis nly my experience but also my own philosophies and

}0 char?g'e the'(rj mrl]nd Ia}ter on, th's. 'é’ qll_lhabout m?)klr]g :)ha'll rejudices which are, no doubt, wrought from all the social,
ree choice and changing your mind. Inere can beé in-bulfyyq)actyal, religious, spiritual and other influences which

mechanisms to ensure that there is no difficulty with this. | = shaped my attitudes, whether consciously or uncon-
| favour a much stronger piece of legislation, and | hOpescioust and in that. of codrse | am not alone

the day will come when some honourable member introduces | ShOl:Ild also sa ’that we in éouth Australia ére not alone

it; | would be happy to support it. If it does not get introduced. L hy bl hich dd din thi

soon, | mightintroduce it mysel. | fail to see why we as adult” €XPeriencing the problems which are addressed in this

human beings cannot make a decision about the way that legislation. The same problems are being experienced in other

die. We have no choice about the way we are born, but w ates, in the United Kingdom, in New Zealand _and elsg-
: ! \é/here. The problems are being resolved by legislators in

should have a choice about the way we die. We should b . . Ay
able to die in dignity and in peace, and we should be aIIoweﬁourtS and others (professionals) in a principled way, and we

to ask people whom we trust and love to make those deCﬁhquld look to the approaches of others and the solutions
sions for us if we are unable to do so ourselves. Wwhich they have adopted._

I have no trouble with naming any number of my relatives The general approach in England has be‘?” to Iea\_/e to _the
and friends to take those decisions on my behalf. As to peopl‘éourts the development qf common law principles n this
who are nervous about that, | sometimes wonder whether thé&f€a- That approach has difficulties. In order to determine the

have strange relationships indeed. | support the secorjd'€ Principle it is often necessary to analyse a number of
reading. g P PP r]tudgments. One has to find tinatio decidendiof the cases.

That is the common principle accepted by those judges who

The Hon. R.D. LAWSON: Unlike most members of this comprise the majority. It is easy if one judge delivers a
Council, | was not a member when this measure was debatd¢dgment and others merely agree, but that does not often
previously in an earlier Parliament. However, | have read théappen in this area. Thus, we frequently find several judges
report of the debates and | have read also the two interifB@ch expressing the same principle, or a slightly different
reports and the final report of the Select Committee on th@rinciple in a different way, and debates ensue as to whether
Law and Practice Relating to Death and Dying. or not they are, in fact, expressing the same principle.

Although this Bill deals with medical treatment and Over time these principles tend to be refined so that,
palliative care, it actually addresses several discrete issuadfimately, a settled body of law develops and it is possible
namely, medical directions in advance, consent to treatmerfQr a lawyer to advise his or her client on a precise formula-
medical powers of attorney, treatment of children, emergencifon of the applicable principle in a particular situation.
treatment, duty to explain and the care of the dying. These are However, in the area of medical treatment those at the
all important and diverse issues. coalface do not often enjoy the luxury of the time to reflect

| regard the last of them—care of the dying—as perhapsipon these interesting issues. They need certainty, and it is
the most important. It is fairly clear from reading the previousonly legislation which can provide that certainty. More
debates that most if not all members of this Council share thamportant, it is only legislation which can give them protec-
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tion from spurious claims—and this legislation does contain  Clause 7 of the Bill deals with the medical powers of
a measure of such a protection. attorney and the appointment of an agent to consent to

We hear in this place, and in the community generallymedical treatment. | support this measure strongly. It is a vast
criticism of the High Court of Australia, especially in relation Improvement upon the notice provisions contained in the old
to its decision in relation to native title and certain otherNatural Death Actwhich itis proposed to repeal. | agree with
matters. It seems to me, as | have said previously, that soni@e limitations contained in this section, namely, that the
of that criticism is misplaced. If Parliaments had bitten thePerson granting the power and the person appointed as agent
bullet in the first place, if Parliaments had discharged theifust be adults. | agree with the restriction that the person
functions and made appropriate laws, the area would not ha@Ppointed should not be involved in the medical care or
been left open for judges to make decisions based upon thgatment of the patient. . .
particular facts of a case before them. Judges must decide Subclause (5), which deals with the appointment of
cases on the basis of the facts before them. They canngkccessive agents, only one of whom can act at any one time,
abdicate their responsibility by saying that it is too hard oriS, it seems to me, a practical and sensible measure. Obvious-
that it will cause social upheaval, or whatever. Judges mudy, from what the Hon. Angus Redford said a few minutes
decide individual cases, and they will decide cases unles2g0, there is room for arguing that the power might be
legislators take the initiative and lay down appropriateexercised jointly, but obviously, if it can only be exercised
principles in advance. singly and successively as provided for in the present section,

So, I do support the second reading of this Bill. Indeed, pone avoids the possibility of dispute, which would be highly

support its substance. | do not regard it as a radical measu#éndeswable in this field.

Itis largely a codification of existing principles derived either | Clause 7b(6)§[at)r,1 whu:g' aﬂhor;ses :hef g]gent to maI;e
from our existing statutes or from common law principles ecisions about the medical treatment of the person who

which would be applied in any case. granted the power if that person is incapable of making

ld ¢ dd Il th - f the Bill decisions on his or her own behalf, does contain, it seems to
0 not propose to address all the provisions of the Bl 'me, the seeds of some possible difficulty.
but | will confine myself to commenting on a number of its

cl 6 ins th inal Antici | do not wish to overstate the difficulties here: it is very
aspects. Clause 6 contains the marginal note “Anticipatory,qy, 1 oyerstate the difficulties, to start at shadows, and fear
grant or refusal of consent to medical treatment’. This claus

. . . . at there will be disastrous consequences from measures
replaced an earlier clause with the marginal note ‘Leg

dical » and that ol uch as this. But the words ‘if the person is incapable of
competence to consent to medical treatment’, and thatt clausging decisions on his or her behalf’ will always give rise
to which the Hon. Anne Levy has referred, provided that

16 f dical o difficulties of interpretation. Who is to decide whether the
person over 16 years of age may consentto medical treatmeti o, s capable or incapable of making decisions on his or

as \{alidly and effectively as an adult. In my view, the por hepaif7 | simply raise that as an issue: it may be one that
previous clause that | have just read is essential. The prese@t,<oiuble

Consent to Medical and Dental Procedure Act 1985 does | | ie in subclauses (8) and (9) of clause 7 that the
allow a person dpet:/veen the ages.fofh16 and 18 to refufs? fraftsman has fallen into legalese where he refers to the
consserrr:t t(kme Ica _trea%ment_ asl’égt7 at gersoE W:re OA Urantor of the medical power of attorney. It is easy enough
age. That Actcame Into force in 1987.and, as the Hon. Anng, - |5vers to understand without second thought what a
Levy mentioned in her speech, the situation prior to that tim

I df fth £16 - rantor and grantee are but in my view it is better to use
allowed fora person of the age of 16 years to give consent th,irorm - nomenclature throughout, and elsewhere the

medical treatment. draftsman has used the simple term ‘the person who granted

If the Bill as drafted proceeds without a provision which the power’; or, if one wishes to use shorthand, ‘the patient’
gives to a person over the age of 16 the right to consent tgight be appropriate. Just on the subject of legalese, | see that
medical treatment, it would be in my view a serious deficienthe draftsman defined the term ‘parent’ as including a person
cy. Moreover, it would be ineffective because of the commonn |oco parentis | doubt that these days it is necessary to
law principles which already apply and already allow a childdescend into Latin.

of any age to consent to medical treatment of various kinds The Hon. Diana Laidlaw: What does it mean?

in various circumstances, depending upon the type of The Hon.R.D. LAWSON: What it means is standing in
treatment. This is an issue to which | will return later. the stead of a parent, but it is not actually a legal term of

| agree with the current clause 6, which deals withnecessarily precise definition and, in my view, it is inappro-
anticipatory grant or refusal of consent to medical treatpriate to have Latin terms in definitions in modern legislation.
ment—or medical directions, | suppose one could call it. ILet us keep our legislation in English.
have no quarrel with the requirement that a person be over the Clause 9 empowers the Guardianship Board to review a
age of 18 years to give such a direction. That is the wish oflecision of the medical agent. No appeal lies from a decision
the majority. There is obviously a difference in principle of the Guardianship Board under this clause. If there is to be
between a decision made by a child about immediate medical right of appeal, a matter that | am inclined to support, |
treatment in respect of which persons of the age of 16 anduery the appropriateness of the Guardianship Board.
under ought, in most cases, have the right to make, on the oWgithout intending any disrespect for the Guardianship Board,
hand, and on the other, a direction about treatment in futurityl. believe that applications for review of medical agents’
In my view, a decision of the latter kind, namely, a medicaldecisions should be made to a judge of the Supreme Court in
direction as to what is to happen in the future, should only behambers. These applications, at least in the first instance, are
made by a person who is legally adult. So, just as a persdikely to give rise to difficult questions of law that ought to
under the age of 18 presently cannot give a power of attornepe resolved by those who are most capable of providing an
or make a will which is effective, nor should they be entitledauthoritative ruling on the principle.
to give directions as to medical treatment. | think itis largely  Judges are quite used to acting at short notice on matters
hypothetical whether that case would arise in any event. such as the custody of infants ahdbeas corpugpplica-
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tions. | have attended the homes of judges at all hours of thile circular somewhat coyly said, from the harmful effects of
day and night to obtain urgent orders. So, if that had been asexual intercourse.
objection to having a judge hear a matter of this kind, it The circular further stated that, although a doctor should
cannot be based on convenience. Alternatively, if it is thgoroceed on the assumption that advice on contraception
view of the Parliament that the Guardianship Board is theshould not be given to a girl under 16 without parental
appropriate forum, | would propose moving amendments teonsent, the doctor should try to persuade the girl to involve
secure, first, a power to state a case on a question of law teer parents in the decision. However, in exceptional cases, the
the Supreme Court, so that the court could give directions tdoctor could prescribe contraceptives without consulting the
the Guardianship Board on issues of law; and also to confarhild’'s parents or obtaining their consent if in his clinical
aright of appeal to the Supreme Court, a right which perhapsidgment it was desirable to prescribe them. The plaintiff in
might be militated by the necessity to obtain leave to appeathis case (Mrs Gillick) had five daughters under the age of 16
But the English experience has shown that the interventioand she sought an assurance from her local health authority
of the courts can be speedy and useful in resolving theshat her daughters would not be given advice on contracep-
matters in a principled way that can be followed afterwardgion without her knowledge while they were under the age of
by later tribunals. 16. The authority refused to give that assurance, and she sued.
The Hon. Carolyn Pickles interjecting: One of the essential issues in the case was the proposition that

The Hon. R.D. LAWSON: Itis surprising. The English the circular issued by the National Health Service was
cases are reported and ordinarily come on for hearing on tHgnlawful, because it amounted to adwcg to doctors to commit
same day by judges in chambers all over the country. Thie offence of causing or encouraging unlawful sexual
Court of Appeal sits on the following day, applications areintercourse with a girl under the age of 16, that being the age

made by te|ephone, and— of consent under Engllsh law.
The Hon. Carolyn Pickles: This is in England? In the Court of Appeal, Mrs Gillick was given the declara-

. tion she sought on the ground that a child under 16 years

The Hon. R.D. LA,‘WSQN' .In England. could not validly consent to contraceptive treatment. How-
The Hon. K.T. Griffin interjecting: . , ever, the House of Lords overturned that decision. In the

The Hon. R.D. LAWSON: Certainly; so it is possible. House of Lords the majority held that a child became
The Guardianship Board is a tribunal that operates by anghcreasingly independent as it grew older and that parental
large behind closed doors. The Supreme Court is a tribungythority dwindled correspondingly. The House of Lords held
that operates by and large in the open, and the reasons f@fat the law did not recognise any rule of absolute parental
judgment are always stated in public and are publishechythority until a fixed age. That was the fact, notwithstanding
Another significant omission in clause 9 is that the right ofihat since the Family Law Reform Act of 1969 in England,
appeal is conferred upon practically everybody except thghe consent of a minor who had obtained 16 years to any
patient himself or herself. Obviously, in most cases thenedical, mental or dental treatment was deemed as effective
patient will be unconscious or otherwise unable to make afs if the child were of full age.
application, but there may be cases, especially where patients Thjs case illustrates quite different approaches by the
are alleged to be insane or deranged, where the patient mighrious judges to the question of parental rights. It will be
wish to exercise a right of appeal. In principle it seems to M@pvious from my brief recital of the facts that Mrs Gillick
to be wrong to deny the very person who is most affected byyas a strong advocate of parents’ rights. The judge in the first
the decision a right of appeal. instance held that a parent’s interest in his or her child did not

Alternatively, a right of appeal could be vested in theamount to a right but was more accurately described as a
public advocate, a statutory officer appointed under theesponsibility and a duty. Accordingly, that judge held that
Guardianship and Administration Act. The general functionshe giving of advice on contraception to a girl under 16 years
of the public advocate are set out in section 21 of that Act andithout her parents’ consent was not unlawful interference
they include the performance of such functions as arén the parents’ rights.
assigned to the Public Advocate under another Act. Itseems The dichotomy between rights on the one hand and
to me to be possible and relatively easy to include in thigesponsibilities and duties on the other was not directly
measure a right of appeal to the public advocate to act in thesolved in the House of Lords, but most of their Lordships
interests of the patient. That is invariably done in Englandcontinued to speak of parental rights, but adopted the
where counsel and solicitors are appointed to represent tkgproach of Lord Denning. In an earlier case, although the
patient. legal right of a parent to the custody of a child ends when the

| support the provisions relating to the medical treatmenthild obtains 18 years, as Lord Denning stated:
of children and emergency medical treatment. Earlier when  Even up to then it is a dwindling right which the courts will
I was dealing with the serious omission of a provision similarhesitate to enforce against the wishes of a child the older he is. It
to clause 6 of the original Bill | mentioned that it is probably Starts with the right of control and ends with little more than advice.
ineffective for this Parliament to seek to deny to persons 080, control in the early stages and advice just before the age
the age of 16 or under the capacity to consent to medicalf majority. The House of Lords, interestingly, quoted a
treatment. In 1985 the House of Lords decided, in a caseumber of cases dealing with kidnapping (mainly early cases)
calledGillick, that a child does have the capacity to consentvhere the question was:
to medical treatment in circumstances where the child is  How old must a child be before it can effectively consent to go
capable of understanding the nature, consequences and riskith someone else? When does taking a child or young adult amount
of the treatment. That case arose when the Department ¥ kidnapping?
Health issued a circular to the effect that a National HealtiThere have been a lot of cases concerning elopements and the
doctor consulted at a family planning clinic by a girl underlike over the years. It is unnecessary, for the purposes of this
16 would not be acting unlawfully if he prescribed contracep-debate, to examine in any detail the historical source of
tives, so long as he was acting in good faith to protect her, gsarental rights, nor is it necessary to resolve this issue
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ultimately of whether a parent has rights or whether it ishe cannot see. He cannot hear. Although capable of reflex
merely duties and responsibilities. | agree with the proposanovement, particularly in response to painful stimuli, the patient is

: ; : ; - Pt incapable of voluntary movement and can feel no pain. He cannot
in clause 14 of the Bill, which will codify the obligation of taste or smell. He cannot speak or communicate in any way. He has

a medical practitioner to explain to his or her patient the,q cognitive function and can thus feel no emotion, whether pleasure
nature, consequences, risks and so on of medical treatmest. distress. The absence of cerebral function is not a matter of
This clause is no more than a restatement of the common lagurmise: it can be scientifically demonstrated. The space which the
position. brain should occupy is full of watery fluid.
The Hon. Carolyn Pickles: If only they would do it. Sir Thomas Bingham, the Master of the Rolls, said this of
The Hon. R.D. LAWSON: Yes; well, the common law him:
position owes a lot in this State to the present Chief Justice wr Bland lies in bed in the Airedale General Hospital, his eyes
King in a case in which | was involved which has now beenopen, his mind vacant, his limbs crooked and taut. He cannot
embraced by the High Court as correctly stating the approprlswa”OW: and so cannot be spoon-fed without a high risk that food

; " ill be inhaled into the lung. He is fed by means of a tube, threaded
ate rule. In that case a medical practitioner had performed‘l%‘lrough the nose and down to the stomach, through which liquefied

tubal ligation on a patient and that procedure did not have itge| is mechanically pumped. His bowels are evacuated by enema.
intended effect. The point of principle in the case was theHis bladder is drained by catheter. He has been subject to repeated

appropriate standard to be adopted in relation to advisirlgouts of infection affecting his urinary tract and chest, which have
about the risk that the tubal ligation would have its intende een treated with antibiotics. Drugs have also been administered.
effect. Traditionally the courts have said that a medicaBut there is no prospect of recovery. At no time before his
practitioner could not be guilty of negligence if he or sheadmission to hospital, and before this disaster, had he given
adopted the current standards of practice used by competeanty indication of his wishes should he find himself in such
practitioners in the field. Thus, the courts had left to thea condition. That is not a topic that one would expect most
medical profession the determination of appropriate stancadolescents to address. However, after careful thought, his
ards. family agreed that the feeding tube should be removed: they
In this case the practitioner said that she had given théelt that that was what he would have wanted.
patient the standard warning given by obstetricians perform- Members should bear in mind that it was 1989 when he
ing this procedure regarding the possibility of the failure ofsuffered his injuries. By 1992, his condition was static. The
the procedure. However, the Chief Justice held that mattex$octors and the trust decided to apply to the court for a
such as this are not the sole province of the medical profesieclaration that they might lawfully discontinue all life-
sion. He said that in matters of clinical judgment, such asustaining treatment. The Master of the Rolls addressed the
what drug regime to prescribe, what treatment to undertakenatter as follows:
or What_lnC|S|on to _makg, obviously the views of th_e medical The present appeal raises moral, legal and ethical questions of a
profession would invariably be paramount. But in mattersprofound and fundamental nature, questions literally of life and
such as consent, advice or warnings about the possibtieath. The case has naturally provoked much public discussion and
consequences and risks of a procedure the law itself couiféat anxiety. Strong and sincerely held opinions have been
impose a higher duty and the community, through the Courtse,xpres.sed both in favour of the decision under appeal and against it.
could insist upon a higher standard than that which thé\n earlier judge had made the decision that it would be
medical profession chose to adopt. That is the principle thatermissible for the trust to discontinue life support systems.
is now embodied in clause 14, and it is a principle which IThe Master continues:
applaud and endorse. The issues are such as inevitably to provoke divisions of opinion.
Clause 16— The care of the dying'—is a provision aboutBut they are fairly and squarely before the court, which has had the
which there has been considerable debate. It is clearly not (r:]i?jleat fl’tf ig'%%‘ﬁg\}ear“ﬁn e%’ggﬁt?gggg‘l‘fg;r Iftl’gﬁ’]nt?]c(;tglt}tlgétlt\lsv g;ﬂ’htg
eqthqnaSIa measure. It is a §tatgmept of the common | se ié, and is not, éboﬂt. It is not about euthanasia, if by that is
principles, as | see them applying in this State at the momenfeant the taking of positive action to cause death. It is not about
on the assumption that the Australian courts would adopt theutting down the old and infirm, the mentally defective or the
approach adopted in England. The leading cageérixiale physically imperfect. It has nothing to do with eugenic practices

: ; . associated with fascist Germany. The issue is whether artificial
National Health System Trust v. Blanahich was heard in feeding and antibiotic drugs may lawfully be withheld from an

the House of Lords in 1993. This is an extremely interestingnsensate patient with no hope of recovery when it is known that if

and sad case in many ways, but the judgments, which run that is done the patient will shortly thereafter die.

many pages, contain the best analysis, it seems to me, of the, e are certain important principles relevant to the issue
problems which we now face. Itis probably worth outlining \ hich poth parties accept. These are the common law

the facts of the case. principles: these are not principles derived from any legisla-

_Anthony Bland, at the age of 17%, attended theion in England. This is the common law which, as it seems
Hillsborough soccer ground as a supporter of the Liverpooly me  would apply here:

e hon e mefanere. 1. A profound respect o he sancty of uman Ife i
S . Eﬂmbedded in our law and our moral philosophy, as it is in

severely |nJu_red. "."S Iung_s were crushed, the supply o ost civilised societies in the East and the West;

oxygen to his brain was interrupted, and as a result he 2 Itis a civil wrona. and may be a crime. to impose

suffered catastrophic and irreversible damage to the higher d" | troat t 9 ay dult f' dp i d

centres of his brain. The condition from which he suffered"c2!c& reatment on a conscious aduft of sounhd min

and continued to suffer, was known as persistent vegetati\)ﬁ'thOUt his or her consent,

state (PVS). Sir Thomas Bingham, in his judgment, said: . 3- A medical practitioner must comply with clear
_instructions given by an adult of sound mind as to the

Its distinguishing characteristics are that the brain stem remai P . . T
alive and functioning while the cortex of the brain loses its function eatment to be given or not given in certain circumstances,

and activity. Thus the PVS patient continues to breathe unaided atdhether those instructions are rational or irrational. That is
his digestion continues to function. But, although his eyes are opetthe principle of self-determination. This principle applies
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even if, by the time the specified circumstances obtain, ththat permitted her to be removed to hospital for immediate
patient is unconscious or no longer of sound mind. treatment.

4. Where an adult patient is mentally incapable of giving  Then the court considered the matter of principle and it
his consent, no-one (including the court) can give consent oheld that the court had an unlimited inherent jurisdiction over
his behalf. Treatment in such a case may lawfully be providethinors which could, in the child’s own best interest, objec-
by a doctor where the treatment is in the best interests of thévely considered, override the wishes of a child who had
patient. sufficient intelligence and understanding to make an informed

5. Where the patient is a child and a ward of court, thedecision. The court would only exercise that power if to

. : ; : : Tefuse medical treatment would in all probability lead to the
court itself will deC|d_e (paying appropriate regard to -prpfeséjeath of the child or severe permanent injury. But before

best interests of the patient. exercjsing_that jurisdictior] th(_e court.should approach_ tfle
. decision with a strong predilection to give effect to the child’'s
In the result, the Master of the Rolls, the judge who heardyishes. Ultimately the appeal was dismissed because the

the matter at first instance, and all of the other judges Whegyt held that on the facts, and having regard to the deterio-
heard the case reached the conclusion that it was permissibl&ion in the patient’s condition, the appeal ought to be

at law for life support to be discontinued. The best statemengjismissed.
as it seems to me, of the principle is that from a New Zealand
judge, Mr Justice Thomas, in a case decided in 19%&
Auckland Area Health Board v A-®1r Justice Thomas put
the matter as follows:

Another caseRe T decided in 1992, raised an issue to
which the Hon. Angus Redford referred. This was the case
where a young woman made the decision to refuse a blood
transfusion, but she made it in circumstances where there was
Medical science and technology has advanced for a fundamentalfair inference, in fact a finding, that she had come under the
purpose; tg_e PUFEDOSZ ﬁ;gg&eﬂt?ﬂ é?evlli;es ?}gegrﬁg{?n%‘;tg‘?ﬁ; \i/%'hFhquence of her mother, who was a Jehovah's Witness. She
turn to medicine . . : T
used to prolong biological life in patignts bereft of the prospect o ould decide one thing and then be_ V'S.'ted by her mother,
returning to an even limited exercise of human life. Nothing in the@nd her mother who had a fervent objection to blood transfu-
inherent purpose of these scientific advances can require doctorsston would convince her that she ought to refuse. She in fact

treat the dying as if they were curable. Natural death has not lost itsigned a form which stated that she would refuse a blood
meaning or its significance. It may be deferred, but it need not bgransfusion.

postponed indefinitely. Nor, surely, was modern medical scienc ) - )
ever developed to be used inhumanely. To do so is not consistent Once again, her condition deteriorated. She was trans-
with its fundamental purpose. Take the case of a man riddled witfierred to an intensive care unit where, given a free hand, the
cancer, in constant agony, and facing imminent death. Is he to ; Mot e
placed upon a respirator? On the contrary, it has been general nzun%?t %n?eStl}etlst Wgu![dhh?\/ﬁ .u?]hstsng?ngly dac.jmmls
accepted that doctors may seek to alleviate a patient’s terminal palif'€d @ blood transtusion, but he felt inhibited from doing So

and suffering even though the treatment may at the same timi@ the light of her stated desire not to have a blood transfu-
possibly accelerate the patient's death. As | perceive it, what ision. The young woman's father and her boyfriend applied
involved is not just medical treatment, but medical treatment |n[? the court for an order that it would not be unlawful for the

accordance with the doctor’s best judgment as to what is in the be . . . . .
interests of his or her patient. They remain responsible for the kin ospital to give a blood transfusion, notwithstanding the

and extent of the treatment administered and, ultimately, for it&bsence of her consent, because it appeared manifestly in her
duration. In exercising their best judgment in this regard itis cruciabest interests that that treatment be administered. Her
for the patientand in the overall interests of society that they shoul@ondition deteriorated and the doctors, in fact, administered
innogsgi:jrmébgﬁ?n?r}’aﬁ%gﬂgﬁgfgns pertinent to their own Se”"“teresé blood transfusion. The court held that the doctors had been
justified in disregarding her instructions and in administering
The principles reflected in that case, it seems to me, arablood transfusion to her as a matter of necessity, since the
embodied in general terms in clause 16 of this Bill; | supporievidence showed that she had not been fit to make a genuine
them, and | support the clause. | do not propose to delay theéecision because of her medical condition which had vitiated
Chamber unduly on a recitation of cases, but it seems to miger decision.
that | should mention a couple because they highlight the type | st it pe thought that | am in favour of the unbridled
of factual situations that arise. | cite the English casRef qwer of medical men to make decisions for their patients
W, decided in 1992. All the cases | refer to are English case$.qhould mention lastly the case B G a case decided in '
The facts of that case were that a girl of the age of 16 Wagngjand in 1993. This involved a patient who was diagnosed
suffering from anorexia nervosa, so severely that she wags "3 chronic paranoid schizophrenic. He was actually in
admitted to a specialist unit run by a consultant psychiatrisgriSon at the time of that diagnosis. He was found to be
Her condition deteriorated and she was moved to a hospitalffering from an ulcerated foot which became gangrenous,
specialising in the treatment of eating disorders. and the surgeon advised the treatment of amputation of the
She wanted to stay where she was and refused to move lieg below the knee, failing which the chance of survival was
the hospital. The local authority applied to the court for asmall. But the patient refused to consent to the amputation.
direction that it be at liberty to place her in the hospital forHe did agree to conservative treatment, and his condition
treatment, and that she be given medical treatment withoummproved. He sought from the hospital an undertaking that
her consent, if necessary. The judge held that although stiewould not amputate his leg in any circumstances in the
had a sufficient understanding to make an informed decisioriuture, and the hospital refused to give that undertaking. So
he had an inherent jurisdiction to make the order sought, anlte made an application to the court for an injunction to
he authorised the removal of the girl and her treatment in thprevent the amputation of his leg without his written consent.
specialist hospital. She appealed against that decision. Byhe court granted him that injunction. The court applied
way of aside, whilst the case was under appeal her conditigorinciples which reinforced the patient's right of self-
deteriorated to such an extent that her life was in immediatdetermination. The mere fact that he was suffering from
danger. The hearing was expedited and an order was madkronic paranoid schizophrenia did not mean that he was not
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entitled, at a lucid time, to refuse to consent to medicaln general to be a member of the scheme employees must contribute
treatment. at a chosen full percentage point of salary between 1 per cent and 10

; : . -per cent. Obviously the more an employee contributes the greater
| support the measure, in particular clause 16. The savm@li” be the end benefit. The level of employer support is not

provision, clause 17, is one about which | do not have strongependent however on the level of employee contribution. Member-
feelings. However, the difficulty about a provision of this ship of the scheme will be compulsory for police officers who will

kind, which says that this Act does not authorise the adminigde required to contribute at least 5 per cent of salary. The Police
tration of medical treatment for the purpose of causing th ssociation support the concept of the scheme being compulsory for

. . ture police officers.
death of the person to whom the treatment is administered, “r,e scheme will also be available for casual employees. Casual

is that its very existence gives rise to arguments. Themployees were not eligible to join the main State lump sum scheme
argument is that, were it not for a provision of this kind, thiswhich has recently been closed.
Act would not have authorised: in other words, the section A basic level of death and invalidity insurance is provided in the

serves the purpose of changing the law. As | understand i roposed scheme with an option for employees to purchase higher
; . ) - levels of insurance. Essentially members of the scheme will be able
h fth fth d hélf E tially b fthe sch Il be abl
it was the intention of the movers of the amendment whichg 1,1y "up to 7 times salary cover for death and invalidity. The
brought in this provision that it would simply have a declara-insurance is planned to be provided from within the scheme itself in
tory effect. Upon balance, | am inclined to think that it merely order to obtain the most attractive rates. This means that an employee
does have a declaratory effect. will be able to buy $55 000 death and invalidity cover for around 75

. . ¢..cents per week. This makes the scheme quite attractive for employ-
Perhaps | should put the argument a little better: forg g

example, in relation to clause 17(2), the Act does not n recognition of the special nature of police work a minimum
authorise a person to assist the suicide of another. Thevel of benefit is to be payable under the scheme in those unfortu-
argument would be that, were it not for that declaration, ithate situations where an officer dies or becomes an invalid as a result

; ; ; ; an incident in the course of duty.
might be suggested that the Act did authorise the aSSIStanEE In line with another recommendation of the Audit Commission

of the suicide of another. Clearly, on no reading of the Actye Government intends to fully fund for the employer liability as the
does it have that effect. One would have to query theiability accrues. The Bill contains specific requirements for the
necessity for a provision of that kind. However, this Act isemployer contributions being paid in satisfaction of the Super-
not merely a tool of lawyers: it is intended to be a piece ofRnnuation Guarantee requirements, to be paid into an established

L . . : mployer fund.
legislation that presumably will be in the drawers of medicaf Members’ contributions will be invested with the South

registrars and the directors of hospitals. It should serve nQ{,stralian Superannuation Fund Investment Trust and the Bill
only the legal purpose of declaring the law but also theprovides that members will be guaranteed a rate of return of 4 per
educative purpose of clarifying the position. Accordingly, 1 cent above inflation. This aspect of the scheme’s design provides
support the second reading of the Bill. another attraction to employees considering joining. _

As an interim measure, employees who wish to join a contribu-
tory scheme before the new scheme commences on 1 July 1995, will

The Hon. J.C. IRWIN secured the adjournment of the heahje to join the closed lump sum schemes as though the schemes

debate. had not been closed. On 1 July 1995, these employees will be
transferred to the new scheme being established under this Bill.
SOUTHERN STATE SUPERANNUATION BILL These interim arrangements are being dealt with under another Bill
being introduced as part of the package of revised superannuation
Received from the House of Assembly and read a firsg"angements. .
ti Explanation of Clauses
Ime. The provisions of the Bill are as follows:
The Hon. K.T. GRIFFIN (Attorney-General): |1 move: PART 1
That this Bill be now read a second time. PRELIMINARY
In view of the hour, | seek leave to have the second reading Clause 1: Short title
explanation inserted iHansardwithout my reading it. Clause 1 is formal.
Leave granted. Clause 2: Commencement

o . . . Clause 2 provides for the commencement of the Act on 1 July 1995.

This Bill seeks to establish a new contributory superannuation  cjause 3: Interpretation
scherr:we forr] govern_hnﬁnt employees. he G based Clause 3 provides for the interpretation of terms used in the Bill. The
The scheme will have a cost to the Government based on thgafinition of "charge percentage" allows employers to provide salary

level of employer support required under the Commonwealth’ b o ;
Superannuation Guarantee (Administration) Act 1992. This mear%gﬁl;ﬁggf ;Vr? Igm&gygg a-lphgdtdétrﬁnf?:;?gfgﬁ%%ﬁf'?g E%:\n:g taosn

the employer cost of the scheme as at 1 July 1995 will be 6 per ceitmination of employment by the employer for any reason that
of members’ salaries, and will rise to 9 per cent of members’ salariesapnot e attributed to the employee. Subclause (3) provides that the
as the Superannuation Guarantee Charge rises in steps to 9 per cgpfy|over will be taken to have terminated the employment of an
of salaries on 1 July 2002. This scheme has a cost parameter in i ployee whose limited term of employment expires and who is not
with that recommended by the Audit Commission. . re-employed in his or her former position or is not offered some
The scheme is to commence on 1 July 1995. It will be theyher hosition carrying a salary of at least 80 per cent of the
contributory scheme available for public servants, health Secmémployee’s previous salary. Subclause (5) provides for the circum-

employees, teachers and police officers who are not already membelis nces in which the employment of a casual employee will be taken
of an employer supported contributory scheme. An existing memb ‘? have terminated.
[

of the main State schemes which are closed to new entrants wi
however, have a right to move over to this new scheme.
In order to establish this scheme, the Government also accepted Dl\ﬁg:\(/ljlu IlsTEzl'ﬁll——:I?le\lJND
an Audit Commission recommendation and closed the existing main . il
State lump sum scheme and the police lump sum scheme. Another Clause 4 The Fund
Bill which is being introduced by the Government, seeks to confirm ~ Clause 5: Investment of the Fund
the closure of those other schemes on the basis that the Government Clause 6: Accounts and audit .
is now moving to establish a new scheme for government employeeghese clauses make provision for the Southern State Superannuation
The proposed scheme is an accumulation style of scheme afind. This Fund is similar to the South Australian Superannuation
will provide retirement benefits on a par with those provided forFund continued in existence by Part 2 Division 3 of $uperannua-
employees in the private sector. By contributing 6 per cent of salar{ion Act 1988
to this scheme, an employee can expect to receive a benefit on DIVISION 2—MEMBER’S ACCOUNTS
retirement after 35 years membership, of at least 7 times final salary. Clause 7: Member’s accounts

PART 2
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This clause provides for member’s accounts. Contributions made bhis clause provides for variation of a supplementary future service

members will be credited to these accounts. benefit.

Clause 8: Other accounts to be kept by Board Clause 24: Election to terminate status as a supplementary future
Clause 8 provides for other accounts to be kept by the Board and feervice benefit member
the auditing of accounts kept by the Board. Clause 24 enables a member to terminate his or her status as a
DIVISION 3—THE SOUTHERN STATE SUPERANNUATION  supplementary future service benefit member.

(EMPLOYER CONTRIBUTIONS) FUND DIVISION 3—CONTRIBUTIONS BY MEMBERS

Clause 9: The Southern State Superannuation (Employers) Fund Clause 25: Contributions

Clause 10: Accounts and audit Clause 25 provides for contributions to be made by members of the

Clause 11: Determination of rate of return scheme.
Clauses 9, 10 and 11 provide for a new fund to be called the DIVISION 4—EMPLOYER CONTRIBUTIONS

Southern State Superannuation (Employer Contributions) Fund. The Clause 26: Employer contributions

scheme is to be fully funded. Contributions will have to be made byClause 26 provides for contributions to be made by employers.
employers within seven days of the payment of salary to a member PART 4

(see clause 26). The amount of each contribution will be the charge THE EMPLOYER COMPONENT OF BENEFITS
percentage of the salary paid and will be paid into the fund estab- Clause 27: Employer contribution accounts

lished by clause 9. Clause 27 provides for the employer component of benefits to be
DIVISION 4—PAYMENT OF BENEFITS credited to accounts maintained by the Board in the names of all
Clause 12: Payment of benefits members.

Clause 12 provides for the payment of benefits. Benefits are paid Clause 28: Annual employer contribution

from the Consolidated Account which will be reimbursed by Clause 28 sets out a formula for determining the employer compo-
charging the Southern State Superannuation Fund with the employeent of benefits under the Bill.

component of benefits (subclause (2)) and the Southern State Clause 29: Administration charge

Superannuation (Employers) Fund with the employer componentSlause 29 provides for an administration charge which is to be

of the benefits (subclause (3)). deducted from the employer component of benefits.
DIVISION 5—REPORTS PART 5
Clause 13: Reports SUPERANNUATION BENEFITS

Clause 13 provides for reports to be made to the Minister by the Clause 30: Interpretation
Board and the Trust. The Minister must have copies of the report lai€lause 30 defines "the employee component" and "the employer

before both Houses of Parliament. component” of benefits for the purposes of Part 5 of the Bill. There
PART 3 is a guaranteed minimum for each component.
MEMBERSHIP AND CONTRIBUTIONS Clause 31: Retirement
DIVISION 1—MEMBERSHIP OF THE SCHEME Clause 31 provides a benefit on retirement.
Clause 14: Interpretation Clause 32: Resignation
Clause 15: Election by new employees Clause 32 provides the resignation benefit. Subclause (7) allows a
Clause 16: Election by member of the Benefit Scheme member who has preserved a benefit to change his or her mind (if
Clause 17: Election by contributor to the State Scheme the benefit has not been paid) and carry it over to another superan-

Clauses 14, 15, 16 and 17 enable certain persons to make an electimumation fund or scheme.
to become a member of the Southern State Superannuation Scheme.Clause 33: Retrenchment
An application to the Board is not appropriate as the persons in thesglause 33 provides a benefit on retrenchment. A member who is
categories are to have a right to be a member of the schemeetrenched can choose to preserve the benefit or carry it over to
However, if a member wishes to receive supplementary futur@nother fund or scheme as though he or she had resigned.
service benefits he or she will have to apply to the Board which may Clause 34: Termination of employment on invalidity
refuse the application or grant conditional acceptance based on ti@ause 34 provides for a benefit on invalidity. Subclause (6) provides
applicant’s state of health or lifestyle. for a minimum benefit in the case of members who are members of
Clause 18: Commencement of membership the police force. Subclause (8) provides that termination of
Clause 18 provides for the time at which membership of the schememployment in circumstances that would otherwise amount to
commences. Where an employee is joining the Southern Statetrenchment will be regarded as invalidity if the member was
Superannuation Scheme from another scheme it is important thatcapacitated for work when his or her employment was terminated
these clauses provide for an exact meshing so that the employeednd satisfies the Board that the incapacity is likely to be permanent.
not credited under both schemes for the same period or does not miss Clause 35: Death of member

out on any employer contribution during any period. Clause 35 provides for benefits on the death of a member. As with
Clause 19: Members of the police force invalidity members of the police force are guaranteed a minium
Clause 19 provides that all members of the police force will bebenefit by subclause (7).
members of the scheme established by the Bill unless they are PART 6
members of the Police Superannuation Scheme. MISCELLANEOUS
Clause 20: Elections Clause 36: Employees to be informed of their rights to
Clause 20 makes general provisions in relation to elections. membership of the scheme
Clause 21: Duration of membership This clause requires the Board to ensure that persons who are entitled
Clause 21 provides for the duration of membership of the schemeo elect to be members of the scheme are informed of their rights.
DIVISION 2—SUPPLEMENTARY FUTURE SERVICE Clause 37: Employer benefits and contributions where member
BENEFIT MEMBERS on leave without pay
Clause 22: Acceptance as a supplementary future service benefithere a member is on leave without pay employer contributions will
member normally cease. If, however, the member has been seconded to

Clause 22 enables members to apply to the Board for acceptance@mployment outside the public sector it may be more convenient for
a supplementary future service benefit member. A future servicall concerned if employer contributions continue to be credited on
benefit is provided under clauses 34 (invalidity) and 35 (death) anthe member’s behalf under the scheme. This would only occur of
is an insurance against monetary loss due to loss of future earningsurse if the second employer had agreed to reimburse the first
on invalidity or death. A basic future service benefit is provided toemployer. The clause operates through Ministerial direction and
all members and is paid for by a reduction in the annual employetherefore its use in a particular case requires the agreement of the
contributions—see clause 28 (N is the relevant factor in the formulinister.
in that clause). This will be supplemented in the case of members Clause 38: Exclusion of benefits under awards, etc.
who are accepted as supplementary future service benefit membe@ause 38 prevents the accrual of superannuation entitlements under
The value of N will be increased in accordance with the regulationswards and under this Bill. Similar provisions are included in the
and the annual employer component will consequently be less fdBuperannuation Act 198td theSuperannuation (Benefit Scheme)
those members. Their future service benefit will be increasedct 1992
however by the factor A (see clauses 34 and 35) also to be fixed by Clause 39: Police Occupational Superannuation Scheme
regulations. Clause 39 provides that a member of the scheme is not entitled to
Clause 23: Variation of benefits benefits under the Police Occupational Superannuation Scheme.
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Clause 40: Review of the Board's decision was reinforced to me by the past Director. It is hard to believe
Clause 40 provides for the review of decisions of the Board by thghat any Government—in this instance the Bannon-Arnold
Supreme Court or by the Board itself. Government—would have treated any other industry that is

Clause 41: Power to obtain information . tant t the film industrv in th
Clause 41 gives the Board power to obtain information from a&S IMPOrtantto our economy as the nim industry in the same

member or an employing authority. casual, uncaring fashion.
Clause 42: Delegation by Board The last review of the South Australian Film Corporation
Clause 42 is a delegation provision. initiated in June 1993 was accompanied by a review of the

Clause 43: Division of benefit where deceased member i ; ; : IO
survived by lawful and putative spouses Bouth Australian Film and Video Centre with its own terms

Clause 43 provides for division of benefits on the death of a membé?f reference, as follows:

who is survived by a lawful spouse and a putative spouse. 1. Identify the current programs of the centre and the benefits of
Clause 44: Payment in case of death o their targeted sectors.
Clause 44 provides for payment of benefits where the recipienthas 2. |dentify what future opportunities exist for current and possible
died. ) ) future programs.
Clause 45: Payments in foreign currency 3. Establish the cost effectiveness of those programs.

Clause 45 provides for the payment of benefits in foreign currency 4. |nvestigate options for the future management of the programs.
in certain circumstances.

Clause 46: Rounding off of benefits | received a copy of the South Australian Film and Video
Clause 46 provides for the rounding off of benefits. Centre reportin April. The report recognised that there were
Clause 47: Liabilities may be set off against benefits management deficiencies and that there was little or no

Clause 47 allows the setting off of a liability of a member under the, i
Bill against a benefit payable to, on behalf of, or in respect of theaccountablllty to the management or the board of the South

member. Australian Film Corporation, notwithstanding the fact that the
Clause 48: Resolution of doubts or difficulties South Australian Film and Video Centre was a division of the

Clause 48 provides for the resolution of doubts or difficulties by theSouth Australian Film Corporation. Nonetheless, this latest

Board. report essentially endorsed ttstatus quo although it

Clause 49: Regulations

Clause 49 provides a regulation making power. suggested modifications to the management process.

After receiving the report and reading it, | requested the
The Hon. T. CROTHERS secured the adjournment of Department for the Arts and Cultural Development to

the debate. comment on it, because | considered that it contained
considerable gaps. The department confirmed that this was

FILM AND VIDEO CENTRE so. In particular, | considered that two terms of reference

needed more exploration: first, the identification of future

Adjourned debate on motion of Hon. Anne Levy: opportunities for current and possible future programs; and,

That this Council condemns the Minister for the Arts for closing Secondly, the investigation of options for the future manage-
the South Australian Film and Video Centre, contrary to informedment of these programs. The department reported, and |
recommendations, without prior consultation with the Film epngorsed, concern that the South Australian Film and Video

Corporation Board, Libraries Board, the centre itself or its customer: ) . - : :
or anyone else, so destroying a most valuable South Australi;ﬁentrescosts were too high in relation to the services it was

cultural resource and causing disruption and difficulties for itsProviding. I was concerned also that following an internal

hundreds of thousands of users. departmental review of the centre in 1989 so few changes had
(Continued from 3 August. Page 32.) been made to its operations to develop a much greater focus
for its work and much higher efficiency.
The Hon. DIANA LAIDLAW (Minister for the Arts): | had further concerns about the effectiveness of the

This motion seeks to condemn me as Minister for the Arts fodistribution of the collection throughout the State, and |
closing the South Australian Film and Video Centre. Itobjected to the fact that the arts budget had been so heavily
outlines a number of reasons for doing so. Not surprisinglysubsidising access by the Department for Education and
| will oppose the motion and | foreshadow an amendmentChildren’s Services and TAFE to the collection. Essentially,
which | have circulated. | reject the accusations made againtite department, which had been one of the largest borrowers
me: they have no foundation and I will outline the reasongalthough that had fallen in recent years), had access to that
why. service at no cost. In fact, the delivery of videos to country
It is important to note the role of the South Australianareas alone cost the arts budget $15 000 in the last financial
Film Corporation as at 30 June 1994 and, in particular, thgear.
South Australian Film and Video Centre. The centre has been One must question whether the delivery of films by
responsible for collecting and lending films and videos;courier to the Education Department in country areas was the
publishing catalogues and information; providing exhibitions;best use of the arts budget. | certainly did question it, but at
distribution; and the promotion of films and videos. It hasthat time | got no assistance from the Education Department
conducted education programs for teachers and students, amalthis matter. The response from the Education Department
it has assisted the film community. was no different from the response the former Government
As the mover of the motion knows, the South Australianhad received to similar pleas for assistance.
Film and Video Centre has operated in an uncertain and The South Australian Film and Video Centre has become
unsettled administrative framework for many years—almosé luxury Rolls Royce service. Therefore, | am not surprised
from the day it opened. Since 1973 the South Australian Filnby the mover's reference to claims by the National Film
and Video Centre and its parent body, the South AustraliaBoard of Canada that the centre was a model that should be
Film Corporation, have endured nine reviews of theirfollowed elsewhere in the world. The fact is that nowhere else
operations, five of those reviews being conducted in the past the world was there such a service as that offered by the
five years of the Labor Government. This rush of reviewsSouth Australian Film and Video Centre, because no other
coupled with cuts of $400 000 in funding since 1990, has hadountry believed that the way in which we were operating
a most destabilising and debilitating effect on staff. This facthat service was the best and most efficient use of funds and
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provided the best distribution in terms of the cost of thehave been borrowed in the past 12 months. The video
service. So we had a Rolls Royce service, the only one of itsollection is the area that is most borrowed—33 per cent—
kind in the world. That is not to suggest that nowhere else imnd, while film comprises the bulk of the collection, it is
the world were Governments funding film and video centresborrowed least often and there has been declining usage over
Basically, the South Australian Film and Video Centrea number of years.
was operating a service that the taxpayers could no longer Borrowings from the community have increased in recent
afford in view of the financial mess that we had inheritedyears, while borrowings through the education sector have
from the ALP Government. A survey by the Australian film dropped. The South Australian Film and Video Centre has
and video libraries in July 1993 revealed that the Southvirtually ceased purchasing the 16mm film titles: in part
Australian Film and Video Centre had the second highedbtecause of the higher cost of doing so; in part because of the
staff level (17); the second lowest number of registeredalling demand; and in part because the equipment required
borrowers (at that time, 2 285); and the third largest collecto show 16mm film in schools is becoming obsolete and is
tion—28 318 items comprising 20 781 in film format and being replaced progressively with new, easier to use video
7 537 in video format. | should distinguish between film titlesequipment.
and film format, because there has been confusion on the | also took into account that public libraries themselves
benches opposite. | emphasise that there are 13 040 filhve been building up their own video collection with more
titles, of which a number of prints have been made, leavingnd more enthusiasm in recent years, and there is certainly
20 781 in film format. some duplication between those two collections. One has to
The survey to which | have referred also highlighted thaiguestion why we should have two collections of videos in this
the centre provided the third highest number of loans peBtate for borrowing purposes, one through the public library
annum—>51 201. The Audit Commission recommendedystem and one through the old South Australian Film and
earlier this year that the South Australian Film and VideoVideo Centre.
Centre collections be sold, but the Government was not In this debate it should be recognised that the transfer of
willing to endorse that recommendation. We considered thahe South Australian Film and Video Centre’s video collec-
there was a role for Government in the collection and/or théion to the PLAIN Central Services is not a new or novel
distribution of film and videos. We adopted a middle coursddea: it has been around for some years and it certainly has
between keeping the Rolls Royce service that we werbeen advocated by the State Library in recent years. | know
funding beyond our means and selling the collections as thi=om minutes | have sighted from 1992, when the Hon. Ms
commission recommended. Levy was Minister for the Arts, that negotiations had been
By adopting the course outlined by me on 30 June we wilconducted between the then CEO of the Department of Arts
be saving $400 000 this financial year on the centre’s budgeind Cultural Heritage, Ms Dunn, and the State Librarian. |
of $850 000 in 1993-94. However, there are more advantagesknowledge that there were some misgivings expressed at
than that cost saving one. The course that has been outlinéak time by the Libraries Board, in terms of the transfer of
promises to provide borrowers of videos with a much morevideos to the PLAIN Central Services, but all these misgiv-
accessible and cheaper service through the PLAIN Centralgs were addressed by me before | announced on 30 June
Services and our 138-strong public library system in Soutlthis year that the South Australian Film and Video Centre
Australia. It will be cheaper because borrowers will no longemwould close and that the video collection would be trans-
pay membership fees. The course proposed also enables fieered to the PLAIN Central Services.
Government to establish for the first time a South Australian At this point | would like to thank the senior officers in the
collection of film and video. It was of surprise to me andState Library, the PLAIN Central Services and the South
others looking at what was going on at the centre that over thaustralian Film Corporation for their professionalism,
21 years that it had been established no opportunity had beenoperation, advice and assistance that the department and |
made to establish a South Australian collection of film anchave received in preparing for the transfer of the video
video. collection both prior to and since 30 June. The video
Again, the course that | have outlined provides that thecollection was transferred to PLAIN Central Services on the
Government will have an opportunity to involve other weekend of 30 and 31 July. So, there was an extraordinary
agencies and institutions in sharing fully or wholly the amount of work done between the announcement | made on

responsibility for the film collection. 30 June and the transfer of the video collection from Hendon
The Hon. T. Crothers: Will the Government make some to Hindmarsh on the weekend of 30 and 31 July. It was
provision for the preservation of the collection? completed over that weekend, which is an extraordinary

The Hon. DIANA LAIDLAW: | will get onto that. In  effort when you consider that 7 000 videos were involved.
addition, we will be providing an additional $20 000 thisyear  All the bookings have been honoured since that time.
to buy more videos. | indicate that commitment to buildingThere are always forward bookings for film and video, and
up the collection because it has been suggested by the closukvideo bookings were honoured. So, there was no hiccup
of the centre that the Government has no interest in ther disruption to the service at all in terms of the borrowings
collection of film or video, that we are scrapping the wholeof the videos. The bookings have continued without interrup-
thing and that we could not care about distribution or aboution. On the Friday before the move bookings were being
access. In fact, one of the motivations for doing this is tanade. Bookings were made again, but on a different tele-
improve access, and we will be further investing in videophone number, the following Monday.
with the addition of $20 000 this year, and, in times of cost  So, much of this was able to be achieved in such an expert,
cutting across Government, that should be acknowledged bsfficient manner because four experienced staff were
members opposite. transferred with relative ease from Hendon to Hindmarsh. |

In making this decision I took into account the following have visited the four staff concerned since they have, so-
facts. First, videos comprise 33 per cent of the collectioncalled, set up shop at the PLAIN Central Services and | am
There are more than 13 000 film titles but only 5 000 titlessatisfied that they have settled well, that they are producing
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an expert service and that the needs of borrowers whom thelemand falls off they will be returned to the Mortlock Library
are serving are being well catered for. | do thank them foffor reference. | have received various representations from
their professionalism and cooperation under the very difficule number of organisations and institutions in this State
circumstances, which | acknowledge. exploring arrangements whereby they may be able to have
The visit that | made with the member for Peake, Heinicustody of the film collection, both the films actively
Becker, confirmed that the decision made by the Governmetiorrowed and those where there is no borrowing pattern at
was the right one. It confirmed that the videos booked fronall. These expressions of interest are being assessed at the
schools will be available in a much more efficient way thanpresent time and a decision will be made in regard to the fate
in the past, or at least as easily as they were in the pagtf the collections within six weeks. It is important that the
Schools will be able to use the NEXUS system that they usdecision be made within that six week period, because the
now for various dial-up access purposes, so they will be ableducation institutions (our schools, TAFE and the like) must
to use NEXUS to get direct dial-up access to the PLAINbe able to plan, as must our film societies.
Central Services. Already 45 school community libraries have | emphasise that it has always been my intention to keep
such access to PLAIN Central Services; now all schools willas much as possible of the collection in South Australia. Only
They will also be able to telephone their public library if those films of archival low borrowing demand would be
they wish and use that means to get videos. However, if thegonsidered appropriate for transfer to the National Film and
do wish to book through the public libraries system, they aré&sound Archive. | am keen to explore circumstances in which
guaranteed that the videos will not have to be delivered to anfilms subject to a high level of demand might be copied onto
picked up from the public library but will be delivered to the video for borrowing under the new system. This is being
schools. That was an important consideration in this transfeexamined at present but, until the borrowing details can be
arrangement. The Department of Education and Children'determined from the database and the copyright ownership
Services has now indicated that it is prepared for schodletails investigated, the extent and cost of possible transfer
borrowers to use its courier service, both in the metropolitaf the film to video is unknown. We will know the facts
area and in the country. That is a big breakthrough after manghortly.
years of negotiation to get some assistance from the Educa- Briefly, | want to explain why | made the decision on 30
tion Department in this important area. June to close the centre, prior to all these matters in relation
In the metropolitan area, the PLAIN system, with itsto film, in particular, being resolved. | could have waited for
existing contract with Australia Post courier services, can ball the details to be resolved before making such announce-
used if the Education Department’s courier system is too busyent: | acknowledge that. However, | wished to speak to the
at the time. | should also advise that the loan period fostaff personally and decided that | should do so as a courtesy
videos will be one week, not two weeks as it is for books. Itto them as soon as possible, so that they did not hear about
was a concern of a number of users of videos that they mae possible closure from any source but me. All members
not have such ready access to those videos if they were owho have any interest in the arts would know that rumour is
for two weeks as is the case presently for books. rife in the arts even at the best of times, and | would have to
| acknowledge the fact that the future of the film collectionsay that the closing of this centre could not be called the best
is more difficult. It has always been treated separately as af times, nor could the circumstances in which the centre had
matter of consideration by the Government because it is mudio be closed.
more sensitive material to use. We have implemented an audit | visited the centre and spoke to the Director and staff on
of film, and | indicated in mid-July that that would take a 30 June. | wanted to give them the benefit of the more
maximum of three months to finish. It will be finished beforegenerous provisions that applied to the targeted separation
that time. We have learnt from this audit some very interestpackages (TSPs) that would end in July 1994, to give them
ing things about the borrowing patterns. For instance, onlat least four weeks to take advantage of those more generous
83 schools out of almost 800 schools in South Australigorovisions if they wished to do so. As it happened most, but
regularly borrow any film from the collection. We have alsonot all, did. As | explained, four of our experienced officers
found that, of all the films in the collection, only about 200 have now been transferred to PLAIN'’s central services. One
titles are relevant to the school curriculum. We have foundther is continuing to work at the South Australian Film
that the most popular film, the film in the highest demand inCorporation in meeting our commitments in terms of the
the education sector in South Australia,Mgetings, Bloody borrowing of films. | must acknowledge that there have been
Meetings One would have to question the relevance of thatsome hiccups in the transfer of film and video and in the
film to the curriculum. In fact, it is not relevant to the decision to close the centre. | acknowledge that a memo was
curriculum at all. issued in late July indicating that from 1 August no 16
So, some very interesting matters have come to light witimillimetre films that had been booked for the rest of the year
the audit that has been undertaken, matters certainly @nd beyond would be honoured.
interest to the Arts and Cultural Development Department As soon as | heard about that arrangement | called senior
but, | would say, equally to the Education Department. Inpeople together within the department, the Film Corporation,
future, the films with any connection to South Australia—andState Library and others, and indicated that | was not satisfied
the auditors have determined that there are about 100 suelith that decision, and it was reversed. | should indicate that,
films—uwill be located in the Mortlock Library. These films, contrary to press releases issued by the Hon. Chris Sumner,
in terms of definition of a connection to South Australia, will the shadow Minister for Education and Children’s Services
be those which were made here or which have Southtthe time, 700 schools were notinconvenienced for the few
Australian actors, directors or producers. days that that initial direction went out before | reversed the
Those South Australian films that are borrowed will notdecision. Between 1 August and the end of the year only 60
be putimmediately onto the shelves in the Mortlock Libraryschools had booked films to the end of the calendar year. As
where they can be used only for reference purposes; they willindicated earlier, all borrowings for video were always to
be available for borrowing purposes. When that borrowingpe honoured; there was a hiccup in the borrowings for films;
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all 60 schools which had registered that they wished t@ system there will be some shock to the system and to
borrow a film will have those borrowings and bookingsborrowers. Certainly | have received a lot of correspondence
honoured. The last film booked was 12 December and is ton the matter and many protests. | will not be reinstating the
be returned on 22 December. As for schools, there were 68ld system, because | believe with confidence that the new
school bookings for 605 films; 19 tertiary institutions with arrangements will not only save taxpayers’ money but also
124 bookings; 23 others, including film societies, with provide substantial benefits in terms of access to catalogues,
bookings for 369 films. All are being honoured. money for new videos and a far superior distribution system
Finally, | would indicate that there are a number ofin the general public interest. | move the following amend-
advantages in the new system, particularly for video at thigent to the motion:
time; arrangements for film will be confirmed. One particular ~ Leave out all words after ‘Council’ and insert:
advantage that | would like to highlight is the very powerful welcomes the initiatives taken by the Minister for the Arts in

. . .. relation to the South Australian Film and Video Centre—
and efficient database that PLAIN uses. Its searching capacity "~ to provide borrowers of videos with a more accessible,

is much stronger than anything that has been at the South " cheaper service through the PLAIN Central Services
Australian Film and Video Centre in the past. It will ensure based at Hindmarsh and 138 public libraries across the
immediate and maximum access to a wide range of titles from State;

to establish for the first time a South Australian

the computer screen which have not been so readily available collection of South Australian film and videos based

in the past th_rough_ the Writt(_en catalogue system that_the at the Mortlock Library; and

South Australian Film and Video Centre has been using. 3. to call for expressions of interest from South

Now, immediately a new video is available and catalogued, Australian agencies and institutions to house and
that advice will be known throughout the State through the distribute the film collection.

Nexus Education System and through the PLAIN system. The .
general public now has 183 additional access points throu t'rl;gedlgtc))gt.eSANDRA KANCK secured the adjournment
the public library system for videos, whereas in the past ther '
has been the centre at Hendon and a city desk at the State ADJOURNMENT
Library.

In speaking to this motion and in moving my amendment At 6 p.m. the Council adjourned until Tuesday 6
I suppose itis hardly surprising that when there is change iSeptember at 2.15 p.m.



