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However, it does raise the question of the future of both

LEGISLATIVE COUNCIL the justice information system and the courts computer
system. The issue of the courts computer system is also

Thursday 8 September 1994 related to the issue of judicial independence. When the justice

) information system was established the Chief Justice (Hon.
The PRESIDENT (Hon. Peter Dunn)took the Chairat | e King) made it quite clear that in his view the justice

2.15 p.m. and read prayers. information system, which included the courts computer
facility, was incompatible with the principle of judicial
SODOMY independence and that the courts could not agree to being part

. . . ._of a facility that was run by the executive arm of Govern-
A petition signed by 120 residents of South Australia,qn:. Itwgs on that basisl

praying that this Council pass a law to make the commission  tpa Hon. A.J. Redford interjecting:
of sodomy a C”’.“'”a' offence, to prevent .th's Serious health The Hon. C.J. SUMNER: The argument, which the Hon.
hazard from being promoted in the media and educationgyy paford seems to be unable to grasp, despite his being a
institutions as a valid form of §exual intercourse WaSawyer, is that the judiciary and the courts are independent of
presented by the Hon. Bernice Pfitzner. the executive arm of Government and it is inappropriate for
Petition received. the courts to be involved in a computer system that is run by
A petition signed by 512 residents of South Australiaexecutive Government and not by the courts. He can have his
praying that this Council pass a law to make the commissiogwn views about it, but that is the argument that was put. As
of sodomy a criminal offence, to prevent this serious healtty result, it was determined that the courts should have a
hazard from being promoted in the media and educationaeparate facility under the control of the courts, not under the
institutions as a valid form of sexual intercourse wascontrol of the executive arm of Government.
presented by the Hon. G. Weatherill. The other issue related to this is the future of the justice
Petition received. information system, given that it is a system which contains
A petition signed by 737 residents of South Australiadetails of the personal lives of many citizens. There are
praying that this Council pass a law to make the commissionlearly privacy implications in the justice information system
of sodomy a criminal offence, to prevent this serious healthwhich were recognised by the previous Government, and
hazard from being promoted in the media and educationatrict provisions were put in place relating to security and
institutions as a valid form of sexual intercourse wasprivacy. This is similar to an issue raised a day or two ago by

presented by the Hon. J.C. Irwin. the Hon. Mr Elliott.
Petition received. There are serious questions, then, as to whether it is
appropriate for a private firm, whether it be EDS or IBM, to
CHRISTMAS TRADING HOURS run these computer systems, in particular the justice informa-

tion system, on the grounds of the security of information and
The Hon. K.T. GRIFFIN (Attorney-General): | seek  privacy, and the courts computing system on the grounds of
leave to table a ministerial statement by the Minister forconflict with judicial independence. My questions to the
Industrial Affairs in another place in relation to ChristmasAttorney-General are as follows:

1994 trading hours. 1. Whatis the Government'’s intention with respect to the
Leave granted. courts’ computer facility in the light of negotiations relating
to the future of information technology in South Australia?
2. Will a separate facility, under the control of the courts,
QUESTION TIME be maintained?

3. Has the Chief Justice been informed of Government
JUSTICE INFORMATION SYSTEM proposals in this area and, if so, what is his view?
. 4. Will the Attorney-General table any correspondence

The Hon. C.J. SUMNER: | seek leave to make a brief pepveen the Chief Justice and the Government on this topic?
explanation before asking the Attorney-General a question 5 il the justice information system be maintained
about the justice information system and the courts computjnder Government control?
ing system. 6. If not, what procedures will be put in place to ensure

Leave granted. security and privacy?

The Hon. C.J. SUMNER: When the justice information The Hon. K.T. GRIFFIN: | will make just one initial
system was established the previous Government determineginark about the passing reference by the Leader of the
that the courts should not be included in it but that theyOpposition to the Government's program in relation to
should have a separate facility. This has been established, aimdormation technology being a source of some controversy.
received recognition around Australia as an excellent systerThe only point | wish to make in relation to that is that it is
Indeed, when Attorney-General | gave a ministerial statemergnly the source of controversy in the minds of members of
outlining an award won by the Courts Services Departmenthe Labor Party.
for its computer system. The Hon. C.J. Sumner:No, that's not true.

The present Government is currently negotiating to decide The Hon. K.T. GRIFFIN: Well, it is correct.
who should run the Government’s computer facilities and be The PRESIDENT: Order!
responsible for its information technology facilities. Thatis The Hon. K.T. GRIFFIN: As the Hon. the Premier, |
a matter of some controversy, as there are two potentidhink it was, said either yesterday or the day before in the
recipients of the contract to provide these services, namelfjouse of Assembly, the Opposition, certainly in that place,
IBM and EDS. | do not wish to enter that aspect of theseems to be intent upon sabotaging the whole IT outsourcing
controversy today. negotiations.
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Members interjecting: tration Authority by people who had had no previous

The PRESIDENT: Order! association with that. That was all sorted out. Everyone

The Hon. K.T. GRIFFIN: The Auditor-General has acknowledged that there was a misunderstanding, and that
made some observations about it, and there is no improprietyas resolved at a very early stage. There have been some
in the process. In terms of the JIS and the courts’ computingiscussions by the Courts Administration Authority with the
system, the JIS is no longer the responsibility of the Attorney©Office of Information Technology in relation to the courts
General. That has been transferred to the responsibility of theomputing system and some measure of outsourcing.
Minister responsible for the whole of the Office of Informa-  In fact, the Leader of the Opposition ought to recognise

tion Technology. that when he was Attorney-General there was already some
The Hon. C.J. Sumner:Aren’t you responsible for JIS outsourcing in place by the Courts Administration Authority,

any more? but the outsourcing did not require the courts to vest in some
The Hon. K.T. GRIFFIN: No, I'm not: that was outside body the responsibility for or the proprietary interest

transferred. in the data that was on the system. That has always been a
The Hon. C.J. Sumner:You were sacked. paramount concern: that even if functions were outsourced

The Hon. K.T. GRIFFIN: No, | wasn't sacked. It was the data always remained the property of and under the
believed to be more appropriate for the functions relating t@ontrol of the agency which previously had responsibility for
JIS to be under the responsibility of the Office of Informationit.

Technology. In terms of the courts computing system— In terms of the Government's intention, there is no
Members interjecting: intention to usurp the responsibility and role of the Courts

~ The PRESIDENT: Order! There is far too much Administration Authority. There have been some discussions

interjecting. with the Courts Administration Authority about it, but there

The Hon. K.T. GRIFFIN: Well, when the Hon. the have been no firm proposals, as far as | am aware, which
Leader of the Opposition was Attorney-General and when hisave been negotiated with the Courts Administration
Government was in place, when we asked them questionsuthority.

about privacy protection and security of information in  The Hon. C.J. Sumner:Are they included in the deal that
relation to the JIS, they always gave assurances that propgrpeing negotiated at the moment?
provisions and proper procedures were in place. Asfar as| The Hon. K.T. GRIFFIN: There have been some
am aware, none of those protections against abuse of privagscyssions with the Courts Administration Authority, but
or of information has been changed. But I'm not M'n'5ternothing has been finalised.
responsible for it. The Hon. C.J. Sumner interjecting:
. .CJ. jecting:
: ? g
The Hon. C.J. Sumner:Who's in charger The Hon. K.T. GRIFFIN: You will find out about that

Th_e Hon. K.T. GRIFFIN: The Treasurer. | will have the hen some announcement is made about the way in which
question of privacy protocols and security protocols checke

by the Treasurer, and | will bring back an answer. But, as far

as | am aware, nothing has changed since when— TEe Hon. C.J. Sumner |r.1terjhect|ng: i
The Hon. C.J. Sumner: So all the police files are now _ 1he Hon. K.T. GRIFFIN: There are negotiations, and
with Baker. you know that. In terms of the separate facility under the

The Hon. K.T. GRIFFIN: Police arent. responsibility of the Courts Administration Authority, no
The Hon. C.J. Sumner: All the police files are with Proposal has been put to me that there should not be a
Baker. separate _facmty which remains qnder_ the authc_)rlty and
The Hon. K.T. GRIFFIN: The privacy protections are responsibility of the Courts Administration Authority. The
the same, whether it is with one Minister or another. third question was: ‘Has the Chief Justice been informed?’
The Hon. C.J. Sumner interjecting: Asl indicated, he_ has b_een kept |nf_ormed and been consulted
The PRESIDENT: Order! You've had your chance. in respect of particular issues relating to the courts’ comput-
The Hon. K.T. GRIFFIN: It is the privacy protections "9 System. | have had no correspondence, as far as | am
which are in place, and they were in place under your— aware, \.N'th the Chief Justlpe In relrflthn to the C“”e'.“
An honourable member: These are your guidelines. negotiations. The last question was: ‘Will the JIS remain
The Hon. K.T. GRIFFIN: These are your guidelines, and Under Government control?” That has not been an issue that
| am not aware that there has been any change at all. has been finalised at this stage. As | indicated, the control—

The Hon. C.J. Sumner: The Attorney-General was in The Hon. C.J. Sumner interjecting:

charge then. The Hon. K.T. GRIFFIN: No, | am not. The control of
The Hon. K.T. GRIFFIN: What's the difference? the data and information will always remain under the

Whichever Minister is responsible— responsibility of the Government. Simple. All the other
Members interjecting: privacy protections which the previous Government had in

The Hon. K.T. GRIFFIN: The mess that the previous place as far as | know are in place and will continue to be in
Treasurer made of the affairs of South Australia indicate®lace.
quite clearly that you could not trust the former Treasurer. In - The Hon. C.J. Sumner interjecting:
terms of the courts computing system, there have been some The PRESIDENT: Order!
discussions with the Chief Justice and through that with the The Hon. K.T. GRIFFIN: Because information technol-
Judicial Council in relation to the way in which— ogy and the whole of the negotiation processes are the
The Hon. C.J. Sumner interjecting: responsibility of the Treasurer, | will refer the questions and
The Hon. K.T. GRIFFIN: In the earlier stages there was my answers to him. If | have made any mistakes, | will
a problem: there was a hiccup in the earlier stages becauseidéntify them in my reply. If | have not made any mistakes
some communications, but that has all been sorted out. Theaad the information needs to be identified, | will bring back
was a misunderstanding about the role of the Courts Adminissome expanded information for the Council.
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SPENCER GULF BEACONS budgeted for, | will nevertheless look at the issue again
because | agree with the honourable member that the number
The Hon. BARBARA WIESE: | seek leave to make a of representations and protests must be of concern to me as
brief explanation before asking the Minister for Transport aMinister. It was clear that the consultation, which | was
guestion about Spencer Gulf beacons. advised was adequate and | considered to be adequate on the
Leave granted. advice given to me, has not been sufficiently extensive
The Hon. BARBARA WIESE: Recently | was approach- enough.
ed by a member of the Australian Volunteer Coast Guard | believe that we will look at the issue again. As | said,
organisation who is very concerned that two safety beacortsowever, it is not a matter that | can easily address, because
in Flinders Channel located between Whyalla and Porthe costis $60 000, which | do not have in the budgets at the
Augusta have been decommissioned with no intention ofurrent time. Advice that | provided to the local member and
replacing them. to the council is that, in terms of getting this matter into some
Many individuals and associations involved with recrea-context, the particular beacons under question are two of 59
tional boating and sea rescue in the Spencer Gulf believe thahlit markers in the Port Augusta channel, and across the
without these beacons a serious boating accident is inevitablBtate there are about 340 lit beacons and another 490 unlit
Only last week two yachts ran aground in this area andmnarkers. So, they are two of a very large number of safety
although no one was hurt on that occasion, local people feelevices that the department maintains on behalf of the fishing
that it is only a matter of time before this happens. | underindustry and the people engaged in recreational boating.
stand that a petition signed by 700 concerned people wasevertheless, these two seem to have generated quite a storm.
handed to the member for Eyre last week and, in additionAs | say, it is a storm that | will investigate, because | believe
support for reinstating the safety beacons has been fortithat the number of people who have expressed an interest
coming from such organisations as the Port Augusta councitioes certainly deserve to be taken into account.
Port Augusta Yacht Club, the Whyalla Sea Rescue, Spencer
Gulf Cities and the Boating Industry Council of South ENVIRONMENT, RESOURCES AND
Australia, as well as the Australian Volunteer Coast Guard. DEVELOPMENT COMMITTEE
I understand that the Minister for Transport has been
advised that these beacons are no longer required and that thisThe Hon. T.G. ROBERTS brought up the Fifth Report
advice may have be based on the views of the South Austr&f the Environment, Resources and Development Committee
lian Fishing Industry Council. | am sure that the Minister on amendments to the supplementary development plans.
would agree that the needs of the fishing industry and the
needs of recreational boating users do not always coincide. NOARLUNGA THEATRE

Therefore, since there has been such an overwhelming ]
negative reaction to the loss of these beacons, | ask the, 1€ Hon. CAROLYN PICKLES: |seek leave to make

Minister whether she will re-examine this issue and revers@ Prief explanation before asking the Minister for the Arts a
the decision. guestion about the Noarlunga College Theatre.

The Hon. DIANA LAIDLAW: | am aware of the issue Leave granted. _
and, as the honourable member will recall, the replacement The Hon. CAROLYN PICKLES: The operation of the
of beacons by solar powered units was a process begun by th@arlunga College Theatre is in doubt because of a decision
former Government. It has been highly successful in mypy the Minister for Employment, Training and Further
assessment of this issue. The project was initiated about thr&&lucation to axe funding from next year. The theatre has,
years ago to replace what were then deemed to be outdattftil now, been supported financially by DETAFE through
beacons which were of a high health and safety risk and aite Noarlunga College. This has been subject to review since
expensive system to operate—we estimated at the time abot#92 in a bid to fmpl other resources for the th.e_atre. Before
$4.5 million. It is true that discussions were initiated with thethis has been achieved, the future of the facility has been
South Australian Fishing Industry Association about 12threatened by the decision of the Minister for Employment,
months ago to establish a list of beacons used by the fishin}]’ammg and Further Education that funding will cease from
industry, as the honourable member suggested. WhenJuly 1995. The Minister has simply adopted the attitude that
became Minister | was advised that decisions had been maéfeeatre is not part of his department's core business and that
with respect to these beacons and their removal and that, withthe southern community wants a theatre it will have to pay
respect to the two in question, a retro-reflective tape wouldor it. My questions are:

be installed. 1. What action has the Minister for the Arts taken to
The Hon. T.G. Roberts: About 2 000 glow worms and €nsure that the residents of the southern suburbs of Adelaide
some reflective tape. are not deprived of the only theatre facility south of

The Hon. DIANA LAIDLAW: | am not too sure about O’Halloran Hill?
the glow worms, but certainly retro-reflective tape, after 2. Will the Minister guarantee funding for the theatre
discussion with the Fishing Industry Council and localwhile new arrangements are being considered?
fishers, was seen to be adequate. 3. Why did the Minister embarrass her colleagues the
The Hon. Barbara Wiese interjecting: Minister for Education, the Minister for Employment,
The Hon. DIANA LAIDLAW: Apparently alot oflocal ~ Training and Further Education and the members for Kaurna,
fishermen and women and people who operate recreationgeynell and Mawson by walking out of a meeting held
boats are very dependent on these beacons. | have done ayesterday with the Friends of the Theatre?
of sailing myself in the Coorong in the past and | know how The Hon. DIANA LAIDLAW: | met with the principal
dependent | am on beacons. While | have indicated to thef the Onkaparinga Institute of TAFE yesterday and also the
council that the department is loathe to reinstall these lightmanager of this theatre along with the local members, to
at an estimated cost of $60 000, which certainly has not beeamhom the honourable member has referred. The Minister for
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Education attended for some time, as did the Minister for KANGAROO ISLAND FERRY
Employment, Training and Further Education. So, consider-
able interest in this project was expressed by members of the The Hon. SANDRA KANCK: | seek leave to make a
Government. Essentially, there were six members of thérief explanation before asking the Minister for Transport a
Government to hear the representations of two memberguestion about the new Kangaroo Island ferry service.
When | attended that meeting, | made those present aware Leave granted.
that | had a little time to spend—that | had other commit- The Hon. SANDRA KANCK: | refer the Minister to two
ments. media releases from the Premier, both dated 6 September
) 1994 and both entitled ‘New Kangaroo Island ferry service’,
| have spent some time, as has the Department for the Ar{ghich announce the Government's intention that a company
and Cultural Development, exploring this issue. As Ipnamed Boat Torque will operate a new service from Glenelg
indicated to the group yesterday, and as | have in otheg Kingscote. | must explain how | come to have two copies
written correspondence, | am particularly keen to see that arks thjs release. My office contacted the Premier’s office to get
at the community level are maintained across South Australig, copy of this release and was told that they were too busy
whether it be the Adelaide area, the outer suburbs or thgng that we should get a copy from the Parliamentary
country. We have looked at whether the centre could bgijprary, which we duly did, but one also arrived from the
incorporated under the Country Arts Trust, which is responpremier’s office.
sible for the management of four major theatres in the country The Hon. C.J. Sumner interjecting:
area. However, the boundaries for the Country Arts Trust, The Hon. SANDRA KANCK: Well, they eventually did,
proposed by the former Government and passed last Yearpyt as a result we found a number of inconsistencies in these
two releases. One of the releases states that the length of the
new ferry will be 45 metres and the other states that it will be
The Hon. DIANA LAIDLAW: Yes, | said, ‘and passed 45 feet. One says that the upgrade of the moorings required
last year—without dissent, to further the south. The Countryfor the new service will cost $200 000 and the other says that
Arts Trust has indicated that it has its hands full with thethe costwill be $150 000. One says that both the Glenelg and
management of the four theatres, and the Governmetftingscote moorings will need to be upgraded, and the other
concurs with that response. However, the Country Arts Trustays that only the Glenelg jetty will need to be upgraded—
is prepared to work with the theatre and include itin its very ~ The Hon. C.J. Sumner:Which one came first?
successful touring program. The Shedley and Octagon theatre The Hon. SANDRA KANCK: | do not know—perhaps
in the northern area of Adelaide is essentially a commercidl is @ chicken and egg situation. Both releases, however, say
operation, which is heavily supported by the local council. Itthat Boat Torque is negotiating with the Glenelg council to
is my belief that the local council in the Noarlunga area—-build a ferry terminal at the breakwater near the Patawalonga.
and, in fact, neighbouring councils—should give an indica- An article in theAdvertiserof 6 July 1994 quotes a report
tion of strong support to the Noarlunga College theatre, andn the jetty by Glenelg council officers which says that the
| expressed that belief to the group yesterday. council faces a $100 000 repair bill because of alarming
failures in the Glenelg jetty construction. My questions to the
| also indicated—and | understand that the group acceptglinister are:
this plan—that, because it is a frustrating exercise foritto be 1. Given that there were two estimates of the cost of the
dealing with all Ministers on an individual basis, that the new service to taxpayers on Tuesday, can the Minister tell the
most appropriate way to deal with this issue is throughCouncil what the figure is today? Will the Government now
strategic planning. | understand that the Minister for Furtheeome clean on how much the upgrade of mooring facilities
Education will take the issue to the Strategic Planning Unityil| actually cost?
in the Department of the Premier and Cabinet, so that it can 2. How canthe Governmentjustify upgrading the G|ene|g
then have an overview of this issue. | have written today tqetty to accommodate a new ferry service when the company
the Principal of the Onkaparinga Institute and also to Wendy.oncerned is planning to be involved in building a new ferry
BI’OOkay, the Manager of the Unit, eXplaining that they haVQerminal behind the breakwater at Glene'g?
my support in their endeavour.s.to keep the theatre going. The 3 Has the Government done any work on the actual cost
theatre is valued at $6.5 million. No-one—I repeat ‘no-of ypgrading the Glenelg jetty and the Kingscote mooring to
one’'—would want to see the theatre lock its doors when Wensyre the physical safety of the new ferry and the people
have such an asset in the community. All those statemen{ging the moorings? If not, why not? If the Government has
were made yesterday, and | do not think there was any doulecided on a final cost, will the Minister give a breakdown
about that. of that figure?
4. Will the public access to the Glenelg jetty be jeopar-
dised as a result of the operation of a new service from it?

The Hon. DIANA LAIDLAW: | indicated atthe startof _ 9. Has the Government given an undertaking to Boat
the meeting that | had limited time to give to it. | explained Torque that, in exchange for establishing a new ferry service,
the position as far as the arts were concerned, and | aldfe Government will close thisland Seaway
listened with interest to the presentations. | was there for The Hon. DIANA LAIDLAW: In reply to the last
three-quarters of an hour. One could hardly say that the grougestion, | give an unqualified, ‘No." In respect of the first
did not receive a good hearing_ | am not able to guaranteguestlon, | have not been involved in all the arrangements.
funding from the arts budget, which has been confirmed for The Hon. M.J. Elliott: You didn’t know about it at all.
this year. As | indicated, this matter must be dealt with by thelhey didn’t tell you about it until after they decided.
Strategic Planning Unit of the Department of the Premier and The Hon. DIANA LAIDLAW: No.

Cabinet, and that will happen. The Hon. M.J. Elliott: They didn't tell you about it.

The Hon. Anne Levy: And supported by you.

The Hon. Carolyn Pickles interjecting:
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The Hon. DIANA LAIDLAW: That’s not true. | do not  school in the metropolitan area? This would raise approxi-
know what you are getting excited about; | have been awarmately $4.4 million per year.

of this project for some time, because there has been— The Hon. R.l. LUCAS: The budget has been brought
The Hon. Barbara Wiese interjecting: down and it is quite clear that, attractive as it might seem to
The Hon. DIANA LAIDLAW: No, | don't know; he is  the honourable member to raise another $4 million on behalf

giggling away— of the Government, there is no provision for the collection of
Members interjecting: $4 million from students in the country in the fashion that the

The Hon. DIANA LAIDLAW: —as if he is suggesting honourable member has suggested. It is true to suggest that
something. He is getting over-excited; that is true. | have beethe Liberal Party, when in Opposition, had a policy of moving
involved in discussions on this project in respect of theschool bus transport to the new Passenger Transport Board.
Marine and Harbors responsibilities for some weeks now. Discussions are ongoing with officers from the Minister for
am aware that in relation to the Marine and Harbors responsiFransport and my officers in relation to how that process can
bilities we have been asked to participate in terms of foube managed and implemented.
large pylons adjacent to the Glenelg jetty which would steady The Hon. C.J. Sumner:Will that have any effect on the
the ferry when it was moored there. The sum of moneytost?
involved is $70 000. | will seek clarification on the other ~ The Hon. R.I. LUCAS: As | said, there is no budget
sums referred to by the honourable member. provision at all for $4 million or indeed any dollars in relation

In terms of the Glenelg jetty, there is no reason for theO this area. The Minister for Transport and | await with
Government to be involved in any assessments, as suggestéderest the report from our officers in relation to this issue.
because the Government does not own that jetty. Itis owned The only other point is that, in relation to school bus
by the Glenelg council, which apparently has supported thifansport, the budgeted savings over the next three years do
initiative. In terms of public access to the jetty, | understandactor in a saving of about $1.7 million, but that does not
that will not be jeopardised, but | will make inquiries on relate to the introduction of charges; it relates simply to
behalf of the honourable member with the local council. Admplementing the school bus transport policy as it exists at
I say, it is a local council jetty, not a Government responsithe moment. We have found, through a variety of special
bility. arrangements that have developed over the past few years,

The Hon. SANDRA KANCK: | have a supplementary thata numbe( of school bus transport routes have developed
question. As the Minister has been involved in this matter foRnd grown quite contrary to the provisions of the school bus
a number of months— transport policy.

The Hon. Diana Laidlaw: | didn't say ‘months'—weeks. N @ town such as Clare, for example, we found that

The Hon. SANDRA KANCK: All right, for a number of ~ Students were being transported at taxpayers’ expense from
weeks. If there is a consultant's report, would the Minister b&ne side of Clare to the other, bypassing a particular school.
willing to release it and, secondly, could she inform the The school bus transport policy was not intended to cater for
House when Glenelg council was advised of this service? that circumstance. Itis to cater for those students, generally

The Hon. DIANA LAIDLAW: | will make inquiries on  ON farms or in farming communities more than five kilo-
both accounts. As Minister for Transport, | was asked tgnetres from their nearest school, and they are transported to
investigate what role we could play in accommodating thigh€ir nearest Government school as a result of that policy. It
venture. As | indicated, my role was limited to discussiong¥as not intended that they be transported from one side of a

about pylons at the Glenelg jetty. | will make further town to the other at taxpayers’ expense.
inquiries. In some other areas we are looking at the number of bus

routes. There may well be five bus routes operating with five
SCHOOL BUSES separate buses for one particular school, and, through having
alook at the particular routes where the children live, we may
The Hon. M.S. FELEPPA: | seek leave to make a brief be able to rationalise those five routes down to four with,
explanation before asking the Minister for Education andherefore, the subsequent alteration to that policy so that you
Children’s Services, as Leader of the Government in theeed only four buses, and therefore reduce expenditure to the
Council, a question about education country bus services.taxpayers of South Australia. That sort of review process has
Leave granted. been going on for some time. It was commenced by the Labor
The Hon. M.S. FELEPPA: Approximately 22 000 Government prior to the last election, and the Liberal
students are transported to school on a daily basis by tHéovernment is continuing that policy.
school bus fleet of 622 buses. Just over half the buses are In relation to the question of charging for fares, as
owned and operated by the Education Department, with thilinister for Education and Children’s Services and the
remainder provided by the department under contract. Theerson responsible now, and for some little time, at least, for
cost this year will be $14 million. The Audit Commission school bus transport, because there are still a number of
recommends that the management of this service be tranissues to be resolved, | will certainly not be implementing
ferred from the Education Department to the Passenge&harges for country bus transport.
Transport Board in order to achieve an identified saving
through synergies and economies of scale. The commissionARTS AND CULTURAL DEVELOPMENT TASK
also suggests that additional savings of between $1.5 million FORCE
and $2 million could be achieved by a review of routes and The Hon. ANNE LEVY: | seek leave to make a brief
further contracting out. explanation before asking the Minister for the Arts a question
Will the Minister say whether the transfer of the schoolabout the report from the task force.
bus service to the Passenger Transport Board would mean Leave granted.
that country students would be required to pay the minimum The Hon. ANNE LEVY: This morning | received my
fare of $5.10 per week that applies to children travelling tocopy of the task force report, which the press received last



298 LEGISLATIVE COUNCIL Thursday 8 September 1994

Friday and which the Minister two days ago indicated had The Hon. DIANA LAIDLAW: Right. Well, 1 was
been sent to those members of Parliament interested in tlelvised that they were being packaged up on Monday to be
arts and which she would see was sent to others. It may k&ent around. | will make inquiries, because | know of the
expressing an opinion, but | was rather surprised to find | wabonourable member’s keen interest in the arts. Notwithstand-
not in the category of people interested in the arts to having that interest, it is true that we have a lot of work to do to
received the task force report. But, as | indicate, | am vergnsure that the damage done to the arts over the past 10 years
grateful that | received a copy this morning. does not hold—
As with many such reports, | suppose one can describe it The Hon. Anne Levy interjecting:
as a curate’s egg; there are good bits and bad bits in it. The Hon. DIANA LAIDLAW: No, I'm not getting
Obviously, there are many parts of the report on which | anaffensive: | am just stating a fact.
many others will wish to comment at the appropriate time. It Members interjecting:
does confirm the predictions | made before the election, and The PRESIDENT: Order!
which can be referenced quite readily, that a Liberal Govern- The Hon. DIANA LAIDLAW: Well, that's what Alex
ment would mean that resources would be cut for the smatkeferred to as well, didn’'t she?
groups, the community groups, which obviously is arecom- Members interjecting:
mendation of the report. The Hon. DIANA LAIDLAW: She did say more, and |
There are two other recommendations in the report thaam sorry that she is so ill-informed. It is clear that | will have
arouse great concern. One is the suggestion that entrance fees—
should be charged for admission to the institutions along The Hon. C.J. Sumner interjecting:
North Terrace or, at least, the Art Gallery, the Museum and The Hon. DIANA LAIDLAW: Certainly she is misin-
the Migration Museum. | do not think even this reportformed, and it is clear that | will have to spend a little time
suggests entry charges for the library. with Alex—
I am sure | do not need to remind you, Mr President, that The Hon. C.J. Sumner: That should be a pleasant
the permanent collections of those institutions belong to thexperience for you.
people of South Australia and many people take the view The Hon. DIANA LAIDLAW: Which should be a
that, belonging as they do to the people of South Australigfantastic experience for me, yes, | quite agree. | might even
the people of South Australia should have access to theitnok forward to it.
without the payment of a fee. Special exhibitions are, of The Hon. C.J. Sumner interjecting:
course, a different matter. The Hon. DIANA LAIDLAW: No; | have known her for
The second matter of concern is the suggestion that ajlears. | have not seen her for some time, and clearly | should.
boards and committees appointed in the arts should havelaterms of the—
committee to appoint the committee. This was recommended The Hon. C.J. Sumner interjecting:
by the Festival subcommittee of the task force, and we know The Hon. DIANA LAIDLAW: Well, I'm not sure that
that the Minister agreed to that procedure and that the Festivahving a cup of tea or coffee with Alex will—
Board is to have a committee appointed to appoint the board. The PRESIDENT: Order! | suggest the Minister confine
As yet, we do not even have appointed the committee tber remarks to the original question.
appoint the committee. Obviously, it will be some time before  The Hon. DIANA LAIDLAW: Yes, Mr President. | am
there is a new Festival Board. sorry that the honourable member read—
However, this report recommends that the same procedure Members interjecting:
should be used for all boards and committees in the arts. On The PRESIDENT: Order! That applies also to the Leader
a quick count, I have come up with 25 boards and committeesf the Opposition.
that have been appointed by the Minister for the Arts, and | The Hon. DIANA LAIDLAW: —in terms of her
may well have missed quite a number, even allowing for theomments on the report, what she wanted to read from the
fact that the Minister has so far abolished at least one of thenneport in relation to the smaller companies in South Australia.
It would not be feasible to have the same selection committe€here is no reference, nor is there any suggestion, that there
for all boards and committees in the arts. One could hardlgre cuts to these smaller groups.
imagine people having the knowledge and expertise to cover The Hon. Anne Levy interjecting:
all the areas from the Jam Factory to Tandanya to Carrick The Hon. DIANA LAIDLAW: Yes, that's because she
Hill to straight opera and on for the remainder of the 25. Soand particularly Labor members have wanted to believe that
this would mean that, in addition to having 25 differentwhich is just not so. If the report was read accurately, as |
boards, there would be 25 different selection committees. $aid, it would be seen that there is no specific reference to nor
would imagine that many people would consider that arsuggestion of the fact that there would be any cuts to any
absolutely absurd proposition. group in South Australia. The report states that, in terms of
My questions to the Minister are: will she categorically arts grants in the future, there should be a sharper focus on
deny that the Government will introduce entrance charges fatompanies that provide a product that is of intrinsic worth to
the Museum, the Art Gallery and the Migration Museum?South Australia. In my experience, and having attended a lot
Will she indicate whether she will be accepting the recom-of the performances by the smaller companies, | have found
mendation of having a committee to select a committee fothat they produce the work that the task force suggested was
each of the 25 boards and committees under her jurisdictiorsd important, not only to the cultural product of the State but
The Hon. DIANA LAIDLAW: | will make inquiries  also as a training ground for new work, innovative exciting
about why the honourable member did not receive her repowork, which is absolutely vital to ensure that there is life
until today. She was one the people on the top of the list thawithin the arts in South Australia.
| prepared to receive the report. | was advised that they would To fund—as the Labor Party would want people to believe
be forwarded— the Government would do—only the bigger companies and
The Hon. Anne Levy: Mine came yesterday afternoon. not to generate strength, creativity, new blood and life from
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the bottom would be self-defeating. It is not even suggested The PRESIDENT: Order!
for one moment in the report. Quite the contrary: it is said The Hon. DIANA LAIDLAW: —we have found money
that there should be strong focus on innovation and nevor stages 1, 2 and 3 of the Art Gallery. We have also found
works, and | solidly endorse that. So, there is no suggestio$800 000 for the Museum redevelopment. In eight months
across the board that there would be any cuts for any specifihis Government has done more for those institutions along
group. What we must do is suggest to all the companies—North Terrace than you did in 10 years in government.

The Hon. Anne Levy interjecting: The Hon. Anne Levy interjecting:

The PRESIDENT: Order! The Hon. DIANA LAIDLAW: | only wish you had

The Hon. DIANA LAIDLAW: —thatthey are allon alert shown as much energy when you were Minister for the Arts
in terms of performance, participation and a number of benchs you are now showing in screaming across the Chamber.
marks, and it is only fair to them to hear how the Government  The Hon. Anne Levy interjecting:
in the future will be making at least basic decisions interms The PRESIDENT: Order! The Hon. Anne Lewy, as a
of arts funding. We certainly will be introducing new forms former President of this institution, ought to know better than
of funding, including triennial and base funding, andg continue to interject time after time. It sounds like a
challenge grants, all of which are healthy in terms ofyjtchen debate. We are not in a kitchen debate. The honour-
introducing new impetus, excitement and adventure in thgpje member had a chance to ask her question. The Minister
arts in this State. now answers. | have no control over what the Minister says,

In terms of the gallery fees, | knew that Labor would pyt | suggest that she keep her response related to the
deliberately miss out the key points in terms of the issue ofyestion.

entrance fees. The report deliberately recommends that such e Hon. Anne Levy interjecting:
fees should be introduced only after the major capital works - 1o PRESIDENT: Order!

programs have been undertaken. It specifically states ‘only

after those capital works have been undertaken’. In Australia, FORWOOD PRODUCTS
there are charges for the National Art Gallery in Canberra for

its permanent and touring collections. In Victoria there have The Hon. T.G. ROBERTS: | seek leave to make a brief
been entrance charges for many years for the permanegfplanation before asking the Attorney-General, representing

collections and for touring. Both places, because of thene Minister for Primary Industries, a question about privati-
funding, have been able to provide additional facilities forsation.

people to attend, and at both galleries the attendances | eave granted.

continue toincrease. The Hon. T.G. ROBERTS: The widely readSouth-East
The Hon. Anne Levy interjecting: _ Timescontains an article which reports that the Minister for
The Hon. DIANA LAIDLAW: | am saying that the  primary Industries, Dale Baker, has announced the sale of

entrance fees have not affected the attendances at either {8§vood Products. Although it did not receive too much of

art galleries in Melbourne or Canberra where entrance feegpeadiine here in the city, in the South-East it has raised a lot
are charged. Those fees are to be discussed after the Capli%yebrows and questions.

works programs have been provided from moneys whichthis viembers interjecting:
Government has found. In terms of the Museum, if the Hon. .
Ms L " ber. betw 1979 and 1982 th The PRESIDENT: Order!

S Levy cares 10 remember, between 1975 an € The Hon. T.G. ROBERTS: The South-East Timekas
former Liberal Government undertook a major program to . o .
redevelop the Museum. It was the honourable member<@Me Very good investigative reporters. Unfortunately, its
Governmpent that put it O'n hold for three vears. We have ius ditorial content does not match the standard of the rest of the

P y : J aper. The Hon. Ren DeGaris has a column in that paper on

announced that there is an $830 000 feasibility study to make * : .
up for lost ground in terms of competition between otherpgglr:j\évr'lljlbnec;tiﬁ??emgga’ngﬁtr;g??eﬁ that every Liberal

Stat(re]s in museum policy and plans. Members interjecting:

The Hon. Anne Levy interjecting: N

The Hon. DIANA LAIDLAW: Yes; you've always The PRESIDENT: Order! L

talked about plans. There was just so little action in terms of - The Hon. T.G. ROBERTS: The article indicates that the
commitment to the arts over the past few years. We are tryiny“n'Ster is selling Forwood Products. There is also a
to make up for lost ground now. We will be discussing with€@mment by the union which represents members in the
all those institutions along North Terrace the issue of entrancg®Uth-East as to its attitude to the sale.

fees when capital works programs have been completed. The Hon. A.J. Redford interjecting:

These are very costly programs in the environment that we The Hon. T.G. ROBERTS: | welcome the $400 000
inherited from Labor. So we have a situation where you@nnounced expansion program for Mount Burr. | congratulate

Government let down the arts in South Australia, allowed oufhe Minister for doing that. In the auditor’s report for 30 June
major cultural institutions to deteriorate, and then you— 1994 timber assets were valued at over $500 million; and the

The Hon. Anne Levy interjecting: value of the milling operations are considerable, at many
The PRESIDENT: Order! millions of dollars. My questions are:
The Hon. DIANA LAIDLAW: —starved themoffunds 1. For what reason, purpose and by what criteria is
because of the State Bank situation. We have inherited thisorwood Products being sold to the private sector?
very difficult situation and |, with great pride, say that the 2. Have any preliminary negotiations commenced?
State Government has found funding for stages 1, 2 and 3 of 3. Have any approaches been made by the private sector
the Art Gallery. Notwithstanding the frightful nightmare of for any of the integrated milling operations of Forwood
the economic climate that we find arising because of the Staféroducts?
Bank— 4. If the sale of Forwood Products does proceed, what
The Hon. Anne Levy interjecting: influence will the Government have to maintain its social
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obligations to people of the South-East and the central and On the basis of the Crown Solicitor’s advice as to the

northern softwood growing regions? meaning of the provisions relating to the trust’s functions and
The Hon. K.T. GRIFFIN: | will refer the questionto my powers, itis considered desirable to amend the Act to ensure
colleague and bring back a reply. that the trust has power to develop and manage touring

programs of country arts activities within, or within and

outside, South Australia. | seek leave to have the explanation

of the clauses inserted Hansardwithout my reading it.
Leave granted.

Clause 1: Short title

SOUTH AUSTRALIAN COUNTRY ARTS TRUST This clause is formal.
(TOURING PROGRAMS) AMENDMENT BILL Clause 2: Functions and powers of Trust
This clause amends section 9 of the principal Act to remove
The Hon. DIANA LAIDLAW (Minister for the Arts) references to "Statewide" in relation to the Trust's functions of—

obtained leave and introduced a Bill for an Act to amend the establishing and maintaining an information service for country

; . arts; and
South Australian Country Arts Trust Act 1992. Read a first.  geveloping and maintaining touring programs for country arts
time. activities.
The Hon. DIANA LAIDLAW: | move:
That this Bill be now read a second time. The Hon. M.S. FELEPPA secured the adjOUrnment of

This is a Bill to amend the provisions of the South Australianthe debate.

Country Arts Trust Act 1992 relating to the functions and

powers of the South Australian Country Arts Trust. The trust CRIMINAL LAW CONSOLIDATION (MENTAL
was established in January 1993 with a broad mandate to IMPAIRMENT) AMENDMENT BILL
develop the arts in country South Australia. As one of its
principal responsibilities, the trust develops and manages
performing arts tours throughout country South Australia.
These tours are performed in venues owned by the trust and
in a number of other venues in smaller centres througho%
South Australia.

Adjourned debate on second reading.
(Continued from 6 September. Page 253.)

The Hon. K.T. GRIFFIN (Attorney-General): | thank
embers for their attention to this important Bill. Because of

In 1992, at almost the same time as the Act was passea:e importance of the Bill | intend to reply and allow

: ] ~MmMembers an opportunity to consider the reply over the next
the Federal Government established a national pen‘ormm\%eek or so. and then resume the Committee after the next two
arts touring fund called Playing Australia. This touring fund !

s - . or three weeks.
supports interstate tours of subsidised performing arts There may well be some amendments that the Hon

companies throughout Australia. Although Playing Australigy, g\, mner and the Hon. Mr Elliott may wish to consider and
has only been in operation for a little under two years, it ha?.’here are several amendments | want to put on file. The Hon.

already proven to be a significant benefjt 1o the trust with Mr Sumner raised some questions about the definition of
”“mbef of country tours supported by th.|s fund. In 1.993 anQ/ictim. The first question is about the definition of victim in
1994 financial support through Playing Australia was

provided to tours of country South Australia including theﬁgfevc;ﬂrgg?p section of the Bill. That definition is, in
Australian Choreographic Ensemble (ACE) with Paul ' o o
Mercurio. the Australian Ballet. the Dancers A Personwho suffered significant mental or physical injury as

R - ! a direct consequence of the offence or the conduct.
Company—riple Bill; the Black Swan Theatre ) ) o )
Company—Bran Nue Dae the Sydney Theatre In the Ritson Bill, which is now law, the relevant part is:
Company—¥wo Weeks with the Queeand the Australian A person who suffered mental or physical injury or nervous
Chamber Orchestra. shock as a result of the offence.

Playing Australia guidelines suggest that the best approachhere are clearly differences between the two. The Hon.
when applying for funding is to ensure that a ‘presenterMr Sumner is concerned at the addition of the word ‘signifi-
organisation, such as the trust, manage proposed tours. Thant'. It was added at the request of the South Australian
trust is well placed, given its geographic location and itsMental Health Service. The reason is that victims have certain
sound administrative base, to manage larger scale multi-Statights under the legislation. They have the right to have their
tours. Playing Australia believes that this approach providegiews put to the court by the Crown under section 2690 and
the best opportunity to maximise the number of touringthe right to receive counselling under section 269V. The
performances from the grants its provides. In a number oéxample that the South Australian Mental Health Service
cases this will require the trust to take on the responsibilityorovided was Mr Pangallo. It is arguable, it said, that the
for the management of tours which tour not only in countrydefinition of ‘victim’ in the Ritson version would include half
South Australia but throughout the country areas of othethe Riverland. Itis not reasonable or practical to confer those
States. rights so widely and that has to be right.

The trust, when managing interstate tours, would not take The second question is a variation on the first. It is that the
any financial risk on performances (except in Southdefinition does not cover those who are:

Australia). Rather, the trust would negotiate a fee with each Living in justifiable fear of a further attempt at being harmed by
of the interstate venues that are taking performances. Thege defendant after being the subject of an attempted attack from
fees, combined with the subsidy provided by Playing®hich no mental or physical injury was suffered.

Australia, would meet the cost of touring salaries, livingThe Hon. Mr Sumner is correct about that. It is of course true,
allowances and other touring expenses. The trust would alamder the Ritson version as well. The Ritson version is in fact
draw a small management fee from the tour to assist with itthe standard definition of ‘victim’ used in criminal injures
South Australian activities. compensation, victim impact statements and truth in senten-
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cing. Apart from ‘significant’, the difference is that Parlia- A person detained under the provisions of this Bill would be
mentary Counsel has taken out ‘nervous shock’. My officerdawfully detained and hence subject to that penalty. The
indicate (and | am certainly in a position to say) that we doquestion of the psychiatrists is the issue | now address. The
not believe that we instructed it specifically. Assuming thatHon. Mr Sumner has put the objections of the College of
the Hon. Mr Sumner’s hypothetical victim has not sufferedPsychiatrists on the record. | will deal with it in a slightly
nervous shock either, the answer must be that the persond#ferent order. It has been alleged that there has been no
not a victim for the purposes of any of the legislation that weconsultation. There was consultation with Dr Ken O’Brien
have in place. The underlying question is whether ‘nervousnd Dr Yellowlees of James Nash House and Doctor Ben
shock’ should go back in. Parliamentary Counsel advises thdiovim as Chief Psychiatric Adviser to the Minister for
he takes the view that mental injury includes nervous shockdealth. Proposals were sent at an early stage to the Australian
The third question is whether the next of kin of victims Medical Association, which made no response. | sent the Bill
should also be included. The example given is where th& the AMA again when it was introduced and there was still
victim is a child or is the victim of a homicide. | think the no response. There was extensive consultation with the South
answer to that has to be the same as the last point | madaustralian Mental Health Service.
that, (a) the entitlement should be tightly confined and, (b) The college wrote of its concerns in late 1993 and the
that these people are not victims for any other legal purposeonversations which one of my officers had with the persons
One is sympathetic to such cases, but to include the next ¢ whom | have specifically referred led him to believe that
kin to all victims would be to go far too far. In the case of thethey would not change their minds. As | understand it, he had
child, the child would be entitled to counselling and anysome initial discussions with the college. The concerns raised
decent counselling would have to include the immediatdy the college were put to me and | made some decisions on
family. In the case of a homicide, the question whether thé¢hem and then they went to Cabinet in the context of the
family is included within the description ‘victims’ for these approval of the Bill. There have been consultations, and the
purposes | understand has been controversial from thepresentations by the college have been given appropriate
beginning, but | note that in relation to victim impact attention. The college is concerned that the Bill adds to the
statements, in respect of homicide, for example, the familgrounds on which there might be found to be a mental
of the victim makes and has made representations to the coumpairment defence by adding:
under the general umbrella of victim impact statements. ... unable to control the conduct to the traditional common law
The next question is whether the fact that the defendargrounds, section 269C(c).

was found unfit to plead makes any difference to the operarhe common law did not have this component, colloquially
tion of the definition of ‘victim’. That is an acute point. It known as irresistible impulse, but this addition has existed in
says that the definition of ‘victim’ is: the criminal codes of Queensland, Tasmania and Western

In relation to an offence or conduct that would, but for the Australia for very many years. It is also part of the model
perpetrator’s mental impairment, have constituted an offence.  criminal code recommended by the Model Criminal Code
Itis very clear then that a person found not guilty by reasorPfficers Committee and the Model Criminal Code Bill
of mental impairment can have victims. The fitness to pleadntroduced into the Commonwealth Parliament.
speaks of the question of whether: The college objects to defining mental impairment to
include severe personality disorder. This is, | acknowledge,
a vexedquestion, because the psychiatric mainstream does
This refers to section 269G. In addition, the court must hav@ot define personality disorders as being mental illnesses.
found that the evidence for the prosecution is sufficient torhere is a number of points to be made about this:
establish the objective elements of the offence beyond a 1 The addition of ‘severe personality disorders’ in this
reasonable doubt (se_ctlon_ 269K). The reasonis that if that ®ay was recommended by the Victorian Law Reform
not so the defendant is entitled to be acquitted, whether or n@tommission in its report on the subject in 1990. Again, it is
the defendant is fit to plead. So, there will be victims of they|gq part of the model criminal code recommended by the
conduct established. The definition does cover the case. [jgdel Criminal Code Officers Committee and the Model
should be read as: Criminal Code Bill introduced into the Commonwealth

In relation to an offence or conduct that would, but for the Parliament. The Victorian Law Reform Commission
perpetrator's mental impairment, have constituted an offence.  commented that, in its view, severe personality disorders
So, if one was sane at the time, it is an offence. If one is nogould qualify under existing common law, in any event.
then itis conduct. | turn now to the issue of escape. The next 2. Justbecause a person has a severe personality disorder
question raised by the Hon. Mr Sumner concerns the fact thaloes not mean that the person will be able to access the Bill.
a person who escapes from detention under section 269X Te person with the severe anti-social personality disorder
to be returned to prison, but there is no provision for a penaltynust also satisfy the court that he or she did not know the
to be imposed. The reason is that the provision is straightforature or quality of the conduct committed or did not know
wardly a modernisation of section 56a of the Mental Healtihat the conduct was wrong or was unable to control conduct.
(Supplementary Provisions) Act 1935, which this Bill repeals)f the accused can persuade a court of those things on the
That provision also has no penalty. It was inserted in 196palance of probabilities, what is the case for holding that
because of doubts about who could arrest escapees, Hgrsonal criminally responsible?
section 254 of the Criminal Law Consolidation Act states: 3. The word ‘severe’ is crucial. The Social Development

(1) Subject to this section a person subject to lawful detentiorf-0mmittee of the Victorian Parliament held an inquiry into

The person’s mental processes are so disordered or impaired

who— this area in 1990. It recommended that anti-social personality
(a) escapes or attempts to escape from custody or, disorders be not included as a mental illness within the
(b) remains unlawfully at large is guilty of an offence. Mental Health Act. That is not the issue here. What is

Penalty: Imprisonment for seven years. relevant is that Department of Corrections evidence before



302 LEGISLATIVE COUNCIL Thursday 8 September 1994

it was to the effect that about 15 to 40 per cent of thdicence but does not specifically empower the court to attach
population had some kind of personality disorder and aboutonditions. The power to attach conditions is clearly implicit
10 per cent of prisoners and 20 to 30 per cent of remandeés the section, as the Hon. Mr Sumner acknowledges. If it
exhibited behaviour which would benefit from therapeuticwere not, there would be no difference between the power to
intervention. They estimated that one to two per cent of theelease unconditionally (section 269L (a)) and the power to
prisoners are severely disturbed; that is, about 20 to 2Eelease on licence (269L(b)(ii)). Moreover, for example,
prisoners. | repeat: they have to show that the disorder alssection 2690(2)(b), speaks of varying conditions of the
had one of the three alternative exempting effects. licence. | arranged for the Parliamentary Counsel to be asked

4. It should be remembered at all times that this defencéor his views on whether the clause should be amended to
is not a full defence. The person who received the benefit ahake the implicit explicit. He thinks that it should, and there
the defence remains liable to judicial orders, which maywill be an amendment which | will move in the Committee
include detention or release on conditions. dealing with that particular issue.

5. The Burdekin report commented in this area as follows: | repeat what | said at the commencement of this reply: it

The inquiry was told the refusal to treat personality disorders idS not intended to proceed with the Committee consideration
based on a belief that these disorders cannot be treated. The inquy the Bill today. Any amendment which | propose will be

was also told that this is not true. Treating personality disorders i otified to relevant members of the Council, hopefully well

costly and time-consuming because it requires behavioural progra
rather than medication. Given the size of the problem and the seve fore 11 October when we resume. If there are other

impact that people with personality disorders often have on theigmendments that members wish to put on file, it would
families, the wider community, welfare agencies and the prisons, facilitate the consideration of the Bill on our return on
is essential that this unjustifiable stand-off between the health anl1 October if they could be placed on file at an early
prison sectors is resolved. opportunity. If there are issues that members wish to raise
The Hon. Mr Sumner raises the concern of the college thadither with me or with my advisers on the Bill prior to that
there will be enormous resource implications for the Southime, | invite them to do so. Again, | thank members for their
Australian Mental Health Service. There is in fact no way ofconsideration of the Bill.

knowing whether that is so and, if so, to what extent. Some Bill read a second time.

figures are given above which suggest that in South Australia

there may be at any one time less than a dozen such people SOUTH AUSTRALIAN OFFICE OF FINANCIAL

They will have an impact if they choose to employ the SUPERVISION (REGISTER OF FINANCIAL

system, but we do not know if they will and we do not know INTERESTS) AMENDMENT BILL
if they will be able to show, on the balance of probabilities,
that they were not criminally responsible for their actions.  In Committee.

The South Australian Mental Health Service has been Clause 1—'Short title.’
consulted extensively and regularly on the Bill. If the Bill is
passed it will, of course, not be proclaimed until appropriate  The Hon. K.T. GRIFFIN (Attorney-General): When
mechanisms are in place to deal with anticipated consd-replied to the second reading debate | indicated that there
guences. The college is concerned with what it calls thenay be some further matters upon which | should provide
‘demedicalisation’ in the legislation. That means that the Billinformation to the Committee. There is some further inform-
allows expert witnesses other than psychiatrists to be callegtion that | wish to place on the record. The first issue relates
to give expert evidence on the issue. The Hon. Mr Sumneio what matters made the situation under regulation 4
correctly points out that three such witnesses are required, bunworkable and which led to the revocation of that regula-
of course more can be called. tion.

In relation to the issue of fitness to plead, any requirement | have made available to several members of the Commit-
that the expert evidence must in all cases come from psychi¢ee a copy of regulation 4. The regulation was revoked
trists is untenable. Fitness to plead may arise from intellectugirimarily because of the wide meaning of the expression
disability, extreme physical illness or, in a couple of reportedassociate’, which included partners. That caused difficulties
cases, because the accused is a tribal Aboriginal from a veiy conjunction with the limits prescribed in the regulations.
remote area who simply cannot be fairly tried because he devidence supplied at the time by two members and one acting
she has no concept of trial, instructions and the like. It shoulthember who were (and still are) partners respectively in the
be up to the parties to a trial to call whatever expert evidencéirms of Price Waterhouse, Edwards Marshall and Lynch and
they wish in support of the case that they want to make. It idMeyer (now Michell, Sillar, Lynch and Meyer) was that to
not up to the law to compel them to call witnesses that theyarying degrees it would be impractical and unworkable to
do not want or need to call. ascertain the private business interests of all their partners,

The earlier letter from the college remarked that thesome of whom would operate in interstate offices.
defendant could be supervised by the Guardianship Board. Having regard to this, it was ascertained at the time that
The matter was gone into thoroughly by extensive consultathe limits which would not create difficulty for the appointed
tion. The Guardianship Board strongly submitted that itmembers would need to be not less than (and, to be certain,
simply did not have the resources or the capacity to do thi all probably more than) the following: deposits, $200 000;
job. The supervision responsibilities in this Bill were workedwithdrawable shares, $250 000; other securities (for example,
out at a meeting of the representatives of the Australiapermanent shares), $5 million; housing loans, $250 000;
Mental Health Service, the Guardianship Board, the Publitinsecured loans, $100 000; and business loans, $200 000. To
Advocate, the Parole Board, the Legal Services Commissioiiicrease the limits to such magnitude would have been
the Attorney-General and Dr Ben Tovim. inconsistent and incongruous with what Parliament intended.

| turn now to the question of conditions of release on The second matter relates to the disclosure regime
licence. The Hon. Mr Sumner correctly points out that sectiomproposed in the amendments and to whether that is adequate,
269L(b)(ii) provides that the defendant may be released oaven though the person concerned might have a substantial
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interest in a society. Does the proposed approach overcontigis is not the current situation. Individual financial interests

the question of conflict or at least the issue of perception ofnust be reported under section 29 if they could conflict with

conflict? | have referred already to the provisions of sectiorthe members’ proper performance of duties. This depends on

29 of the Act which, as | indicated in my reply, are similar in the circumstances of the interest and the matter under

form to many sections in other legislation relating to disclos-deliberation. | have not been able to check the matter

ure of interests of board or committee members, and | haveefinitively; however, | believe that there have been few

indicated that the proposed amendment goes further thatisclosures by members that have been necessary under

many of those because full public disclosure is required. section 29 which relates specifically to financial interests of
Some additional points need to be made. The scheme féite type described in the amending Bill.

declaration of interest is consistent with the guidelines for One which the senior corporate regulator at the State

members of statutory authorities issued by the CrowrBusiness and Corporate Affairs Office recalls is Mr

Solicitor (Legal Bulletin No. 5, 24 May 1991). Again, | have Kennedy's ownership of convertible notes in the Cooperative

made a copy of that available to certain members, to thBuilding Society. The notes were subsequently sold to

Leader of the Opposition and to the Hon. Mr Elliott for remove any possible conflict. Again, his recollection is that

information purposes. The guidelines include the commotithe disclosures have generally related to Mr Kennedy’s

law fiduciary duties of members, as set out in paragraph 2 dfiterest as a partner of the firm which audits the CPS Credit

appendix B to that Legal Bulletin. Union (he is not the signing partner—a fact that was known
These duties have statutory effect in section 34 of the Actvhen he was appointed), and that relating to Mr Lynch’s

A two tier level of disclosure is suggested in the guidelinesinterests as member of the SGIC board in a joint venture with

first, periodic disclosure of commercial interests (paragrapkhe Satisfac Credit Union, an interest which was subsequently

7(a) of the appendix)—the proposed amendment has thijsposed of by SGIC.

effect; and, secondly, a disclosure of apparent conflicts |should make the observation that, through my officers,

relating to a specific matter on a board agenda (paragraldwhecked that the persons whose interests have been referred

7(b) and others of the appendix). Section 29 of the Act covert® in this information agreed to its being made available

this. publicly and, in any event, under the legislation it will have
There is then the question of additional reporting to théf® P& on a register which is subject to public scrutiny.

Minister. SAOFS recently sought legal advice from the !thinkthatresolves all the outstanding matters which the

Crown Solicitor concerning members’ obligations to reportLeader of the Opposition raised. If there are any further

matters not associated with their duties under the SAOFS Adpatters, I would be happy to endeavour to answer them.

to the Minister, for example, in relation to informing of ~ Clause passed.

adverse developments in the financial situation of bodies with Remaining clauses (2 to 4) and title passed.

which the member is associated or of which the member is Bill read a third time and passed.

a director. The advice was that the member does have such

aresponsibility to advise the Minister and that, in general, ‘it LAND AGENTS BILL

is a responsibility of members to make known to the . .

Governor (through the Minister) any circumstances affecting Adiourned debate on second reading.

the ability of the member to discharge his or her duties, or of (Continued from 6 September. Page 263.)

matters which would cause a reasonable member of the . .
public to consider that the ability of the member to carry outb The Hon. S.ANDRA KANCK: th_e adeal has been sa|d_
those duties was affected.’ y the Opposition about these fqur Bills and,.as aresult, | will
Additionally, the Crown Solicitor observed: be brief because othgrw!se |.WI|| be repeating a lot. But, as
’ | have read the four Bills in this package, | have had a vague
o e aer ey Tod e o g copianoeing of discontent about it and a ear hat it seems (0 be
determined by the Governor a%d may be removed by the Governﬁysmng us down a much more legalistic and less user
In those circumstances, the Governor and Executive Council havéiendly path, which generally seems to be the cost of
a responsibility to monitor any matters which have the potential taderegulation, no matter what area we are talking about.
affect the ability of members of the board to effectively carry out  The Attorney-General in his second reading speech said
their duties and any matters which may affect public confidence i3t sych regulatory costs are ultimately passed on to
the ability of SAOFS to carry out its function. . s o
consumers. | wonder if he was indicating that this is a bad
It seems to me that that is a fairly wide responsibility whichthing, because it seems to me that consumers are willing to
has been placed upon the Executive Council and one whighay that cost. He further said that whilst in Opposition the
I 'am not sure has ever been actively practised, but quitg§overnment received many complaints from associations
obviously in the light of the Crown Solicitor's advice it representing land agents, conveyancers and valuers about the
certainly now must be more diligently observed. nature and effectiveness of the regulatory provisions relating
The matters identified in the Crown Solicitor's advice to these occupations. | wonder if there were any complaints
together with the specific requirements in the Act and thérom consumers. Certainly, in any representations | have had
proposed amendment will provide a framework for adequatabout this Bill the impetus for this seems to have come from
disclosure and accountability. industry, and consumers have been reasonably happy with the
The final matter relates to whether or not there will be anycurrent situation.
circumstances in which a member had such a substantial The Attorney-General advised members in his speech that
financial interest that they could not participate in anythe Government will be working with industry to develop
activities of the board. It is extremely unlikely that a memberappropriate complaint resolution procedures and codes of
would have interests in all supervised financial institutionsconduct for real estate agents to ensure that a balance exists
that would have the effect under section 29 of precluding théetween the rights of consumers and the responsibilities of
member from participating in all board activities. Certainly agents. | found that to be a very surprising statement because
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| cannot see that there can be a balance between the rightsmmbving an amendment to provide access to that register
consumers and the responsibilities of agents. To me theyithout charge. With those questions, | indicate that | support
seem to be one and the same. the second reading of the Bill.
In the second reading explanation the Attorney-General
rejected professional indemnity insurance for land agents, yet The Hon. K.T. GRIFFIN (Attorney-General): | thank
he has strongly supported it for conveyancers, presumablpembers for their consideration of the package of Bills. The
| guess, because the conveyancers’ institute said that Hon. Anne Levy spoke on all four, and | intend to address the
wanted it. | wonder about that inconsistency. issues that she raised in the same way, although if the Hon.
In relation to particular clauses, clause 8(1)(a) provideds Kanck raises issues in relation to the other Bills when she
that the person has to have educational qualifications requirggpeaks on those | will endeavour to deal with those matters
by regulation. Can the Attorney, at this stage, indicate wha@n those Bills. If there are matters that are not picked up by
those educational qualifications are likely to be, because it igay of reply, if there are questions that members wish to
going to be in the league of ‘trust us’ otherwise? Clauséhave answered before we resume on 11 October, they may
22(1)(a) requires auditing of trust accounts. What is the auditontact me if they wish a formal response or, as they have
period likely to be? One hopes that it would be annuallyalready had from my officers a briefing, they may have a
otherwise, a shonky agent could make off with a lot of moneyurther briefing. So, the intention is to ensure that members
over a period of time if it was not. are as informed as possible about the provisions in the Bill
Clause 23 refers to people who are going to examin@nd the Government's direction.
accounts and records. Who are these examiners likely to be | recognise that not all members will agree with the
and what will their qualifications be? Will it be a permanentdirection that the Government is proposing to take, but they
pool, or will they be pulled out of a hat at some stage wherare issues that we will argue about in much more detail
it is necessary? Clause 33 quite surprised me. If a partner during the Committee stage. | understand from what the Hon.
employee has done something wrong and they are made fone Levy and the Hon. Mr Sumner say that they have
pay compensation, the other partner, or the employer in thearticular difficulties about the Commercial Tribunal, and |
firm, can apply to be compensated. hope my reply now will help to allay some of the fears and
It seems to me that if these people are capable of runnini® put that matter into a different perspective. Before | deal
firms they should be responsible for making the right choicavith the specific issues raised, | want to repeat the offer that,
in the first place of their partner or employee and keeping awhilst we should be putting all the concerns and responses on
eye on what they are doing, and it looks to me as though yothe public record, which will occur during the Committee
could have a situation where the consumer has been wrongeghnsideration of the Bill, over the next four weeks the offer
one person in the firm has to pay out something for which th&vhich has been exercised but which | now reiterate in relation
other person in the firm gets compensation, and the net effeta access to information about the Government's position is
is that the firm does not end up having any financial deficiawvailable to all members.
over it at all. While a consumer might feel some Pyrrhic | want to deal with a major issue touched upon by the
victory in that, there would not be much satisfaction in it atHon. Mr Sumner but more deliberately dealt with by the Hon.
all. If, however, a commissioner does go ahead and decidénne Levy, relating to South Australia’s role as a leader in
that he or she will compensate, the Bill says that the commissonsumer protection laws. The Hon. Anne Levy, in her
sioner would have to write to the claimant advising. | wondempreliminary comments stated, among other things, that we
whether there is anybody else who needs to be advised ardrrently lead the nation in consumer protection laws, and
whether the public has any way of finding that out. that they are now being weakened and consumer protection
| am particularly referring to my hypothetical consumerbeing given a much lower priority. That is a totally erroneous
who has laid the complaint and had the original amounstatement in relation to the direction which these Bills take
awarded against the employer or partner. Will that consumeand which the Government believes is appropriate for the mid
be advised that this is what has happened? | ask this parttp late 1990s in relation to consumer protection. Many
because when | had my briefing last week it lasted an hoyurisdictions have developed much more contemporary and
and we ran out of time and | did not actually get round torelevant consumer protection laws in the past few years. One
asking some questions, but | wonder what clause 49 actuallyas only to look at Queensland and the way in which it deals
means. It provides: with some issues relating to consumers to recognise that
The Commissioner may, with the approval of the Minister, makedifferent directions are now being taken, and even at the
an agreement with an organisation representing the interests &ederal level, with the focus by the Federal Government on
agents. . . the Hilmer report and processes relating to a greater level of
Presumably, this is what was talked about when the packag®mpetition, to recognise that there is an opening up of
was first mooted, the delegation of powers, and the OpposbBusiness and consumer activity, and that different styles of
tion expressed some concerns about that and the lack approach are now being adopted to regulatory frameworks in
information that is attached to it. | have a similar concernorder to protect consumers.
Clause 51 relates to the register of agents. | find this a very South Australia may have been a leader in consumer
strange clause to have inserted, because it is saying thapeotection laws in the 1970s, and | am not seeking to detract
person who wants to see that register has to pay for thieom that, because it was appropriate at the time for that focus
privilege. At the same time, clause 33 says that if théo be recognised in a certain framework of legislation which
consumer knew, or ought to have known, that the agent was now outdated. In the past 10 years South Australia’s focus
not registered or licensed, then she or he will not be entitledn consumer protection laws has been characterised by
to make a claim. It seems to me to be a rather worryingieglect and disinterest in what is a very important area of
procedure that we have here, where a consumer ought to ha@vernment activity. | suggest to the Council that the former
known but, in order for them to know, they have to have paidsovernment presided over an organisation that lost complete
money up front to look at the register. | indicate that | will be touch with its constituency. It had no dialogue at all with



Thursday 8 September 1994 LEGISLATIVE COUNCIL 305

industry, resulting in a them and us attitude being developethay be that there have been some representations to the
towards industry. | suggest that the former Office of Fairprevious Government on that issue. But we took the decision,
Trading could best be described as insensitive and blungs a result of our overhaul, that we would move in that
overly costly in administration and compliance, unresponsivelirection of isolating the particular profession or occupation
and out of step with market realities, not involving industryin respect of a particular piece of legislation.
in an effective way and, certainly, very expensive in the use The Hon. Anne Levy made extensive reference to the
of Government resources. Commercial Tribunal and accused the Government of seeking
In policy terms, as evidenced by work that has beero repeal it or abolish it by stealth. | am disappointed that that
undertaken on a national level, South Australia’s role angberception has been created. When | first announced the
influence diminished to a very large extent, with many otheoverhaul of the whole of the legislation administered by what
jurisdictions assuming more creative policy positions onwas then the Office of Fair Trading, | gave a clear indication
issues of national significance. That deterioration to whichhat certainly we would be removing the Commercial
I have referred has been reversed and significant neWribunal from a significant area of responsibilities, and |
initiatives are being taken by the Government in relation tandicated that there would be a significant review of all
a redirection of the efforts of the Government in the area ofegislation relating to residential tenancies and commercial
consumer affairs protection. tribunals. It may not have been as explicit as perhaps in
In the eight months since the new commissioner wasetrospect it should have been, but certainly at that time we
appointed, we have witnessed a number of major developvere anxious to confine the functions that had to be judicially
ments under a reform program which has really been drivenr quasi-judicially determined to a body such as the Commer-
by customer service and legislative change. The organisatiaral Tribunal or the Administrative Appeals Division of the
is being rebuilt from the ground up. A new organisationalDistrict Court.
structure has been implemented. A new and professional The review process has proceeded on an Act-by-Act basis
management team has been appointed. There has beefr@nm the perspective of each Act’s own jurisdiction. It was
change in the name to Consumer and Business Affairs, whidntended that, because we were doing it in that way, the
was designed to reflect a more balanced approach to bo@ommercial Tribunal Act would be the last because, if we
business and consumers. The organisation has swung frail@moved jurisdiction progressively, then at the end of the day
one of low morale and policing complianoedus operandi  we could determine what, if any, jurisdiction was left for the
to an output focussed organisation developing matur€ommercial Tribunal. If the perception has been created that
relationships with business and consumers; implementatiome were doing this by stealth, | regret that, but what we have
of a customer service program, which is designed to improvbeen trying to do is to find, in respect of each area, what
relationships with customers and effect a shift to servicgurisdiction should be administered by what body and then
culture and publication of a customer service charter; anthke the final decision about the Commercial Tribunal at the
upgrading information technology and telephone systems. Aknd of that review process.
the changes which have taken place and which are currently Radical changes to the Commercial Tribunal, in any event,
taking place have long been overdue, and are absolutelyere foreshadowed in the green paper, which was released
necessary if the organisation is to survive and add value to thie the term of the former Labor Government—certainly
South Australian community in what are rapidly changingremoving the licensing responsibilities from the Commercial
times. Tribunal. It would cease to be the licensing authority and the
| want to just repeat that we have not lost the emphasisommissioner would take up that role. | understand also that
upon consumer protection and the recognition of consumaeat that time there were discussions within the agency about
interest; we have placed a comparable emphasis upon that autbsuming the tribunal into the District Court structure. | am
have sought to develop a different approach, and that is amot suggesting that there was any decision, but certainly—
approach which involves business accepting responsibilities, The Hon. Anne Levy interjecting:
being more responsive to consumer needs and demands, andThe Hon. K. T. GRIFFIN: Well, | understand that within
for consumers to endeavour to work more in business ithe agency there were discussions about that. Whether it
resolving issues of dispute and complaint at a much earliavould go there as a separate entity or simply become part of
stage, and for the Government, in a sense, to be the hondke general jurisdiction was never finally determined prior to
broker. the change of Government. | will return to the issue of the
The Hon. Anne Levy raised an issue relating to the nee€ommercial Tribunal and its jurisdiction later in relation to
for four separate Bills, and | suppose, superficially, one cathe statistical material which it is important to consider. In
ask, ‘Well, why do you need four when it was all previously relation to the licensing and Commercial Tribunal functions
in one?’ The existing Act includes all the professions in theand the reference to the Licensing Commissioner, | indicate
real estate industry. It was developed at a time, 20 years ¢hat | am pleased that the Opposition is supporting a change
S0 ago, when not a great deal of thought had been given to tliem the tribunal to the Commissioner for Consumer Affairs.
different occupational groups, the way in which they operaté am not being difficult about it; | am just saying that | am
in the community, the sorts of services which they deliver angleased to note that support. As | said, the change was
the focus of their particular activities. Over time, each grougoreshadowed in the green paper released by the former
has developed in its own way as a separate professional babor Government. It was then firmly and strongly supported
business grouping, even though there exists some commdy the Chairman of the Commercial Tribunal who was also
membership of industry organisations. a former Commissioner for Consumer Affairs. It is also
As part of the legislative review process, the legislativepleasing to have the support of the Opposition for excluding
review team, which | established and which I have referrealaims against mortgage financiers from the fund.
to in the second reading report, actually received submissions The Hon. Anne Levy: We brought it in the first place.
from those groups requesting that they have specific legisla- The Hon. K.T. GRIFFIN: Yes, | know you did. We
tion dedicated to their professional business occupation. Ihtend to proceed with it. If | can just digress for a moment,
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it is also a question of looking at the issue of the legalact as witnesses for the Commissioner who takes the action.
practitioners’ area, as well as the conveyancers and the agemtexpect that this situation will continue under the new
indemnity generally. That is a matter we can pursue irarrangements.

Committee if the honourable member wishes to do so. The Hon. Anne Levy: | thought it was going to the REI?

I turn now to the question of access and costs of justice, The Hon. K.T. GRIFFIN: No, not disciplinary actions.
that is, the tribunal as opposed to the court. Itis not accuratéhere has never been any intention for disciplinary actions
to describe the Commercial Tribunal as a consumer court. [ go to the REI.
reality, its role in determining cases affecting consumer rights  The Hon. Anne Levy: The REI thought so.
is limited largely to disputes concerning the statutory The Hon.K.T. GRIFFIN: It may have, but the REIl and
warrantee of second-hand motor vehicles and domesticdo not agree on a number of things about this legislation,
building work disputes. The largest part of its workloadincluding professional practising certificates. | am sure that
concerns disputes between commercial landlords and tenant8e honourable member has been given some briefing on
Under the Land Agents, Brokers and Valuers Act, only eighthese matters by the REI, which is its right: | have no
disciplinary matters were brought before the tribunal last yeagriticism of that at all. | just put it on the record that the REI
and nine in 1992-93. All were instituted by the Commissione@nd | have disagreed about aspects of the way in which we
for Consumer Affairs. should be approaching some of these matters. In relation to

The tribunal also hears appeals from decisions by théhe rules of evidence, the Commercial Tribunal Act provides
Commissioner with respect to claims against the AgentéSection 13(1)):

Indemnity Fund. The vast majority of these claims relate to  The tribunal shall act according to equity, good conscience and

the activities of mortgage financiers who will now be the substantial merits of the case without regard to technicalities and
legal forms, and subject to subsection (2) and the provisions of any

excluded from the fund. other Act is not bound by the rules of evidence but may inform itself

The Hon. Anne Levy: Dear Mr Hodby! on any matters in such manner as it thinks fit.

The Hon. K.T. GRIFFIN: Yes, and | want to deal with  Subsection (2) provides:
that later. Much has been made by the Opposition about the the tripunal is bound by the rules of evidence in disciplinary

perceived inexpensiveness of the tribunal, and it has begftoceedings and proceedings related to contempt of the tribunal.

claimed that access to justice for consumers will be restricte@50 the rules of evidence already apply in relation to disciplin-

But who has access now? Not all consumers by any meang,, hroceedings and proceedings related to contempt of the
Those with a dispute concerning the duty to repair a Secongsijnal. The court similarly will not be bound by the rules

hand car within its warranty period, but not those with any¢ evidence except in disciplinary matters and contempt

other dispute about a secondhand vehicle, such as a claim f foceedings. As a general practice, the tribunal up to the
breach of contract, have to rely on the normal court systenhesent time has, in effect, sat as a court. It does adhere fairly
Those with a domestic building— strictly to the rules of evidence, even in matters which do not
The Hon. Anne Levy interjecting: fall within these categories. So a reference to the administra-
The Hon. K.T. GRIFFIN: You were dealing with what  tive appeals division or the general division of the District
was going to be the difference, and what | am trying to drawCourt will not change that approach to the rules of evidence
attention to is the fact that the Commercial Tribunal has noand the flexibility which is presently provided in the Com-
been a court that has been a court readily accessible byercial Tribunal Act.
consumers in a range of areas of dispute involving consum- |n relation to the issue of expertise of the tribunal, the
ers. Those with a domestic building work dispute can use thglon. Anne Levy has referred to the expertise of the tribunal
tribunal if the dispute concerns workmanship, but they canndbecause it is constituted by members experienced in certain
make a claim there if the dispute is about the cost of theelevant areas such as building, secondhand motor vehicles
contract or any matter that does not involve an issue ofr real estate. While | am sure that these members have made
workmanship. Again, those people have to use the normal valuable contribution over the years, other courts, including
court process. In terms of real estate matters (which are the District Court, have managed to deal with cases of great
subject of these Bills), there is not and never has been argobmplexity in both the civil and criminal areas without such
means whatsoever for a consumer to ask the tribunal tpanels. If they were not able to do so the tribunal arrangement
determine a dispute between the consumer and a real estajguld be imposed on all courts, not just one. | remind the
agent, conveyancer or valuer. Again, for those costs consun®pposition that, while it was in office, it was happy to amend
ers have to use the normal system. the tribunal regulations to permit the chairman to have
| deal now with the question of costs. Bearing in mind thatcomplete discretion as to whether or not he used panel
consumers in dispute with real estate agents, conveyancerembers in any matter before him.
or valuers must now, under the existing system, take their As | said earlier, there may be some matters relating to
disputes to the general court system, | cannot see wh#ibunals that | want to return to before | conclude this reply.
additional costs will be incurred by them under these Bills.| seek leave to have incorporatecdHansarda statistical table
Disciplinary actions will be heard in the general division of of Commercial Tribunal panels which sat during the period
the District Court. Experience has shown that in thesduly 1993 to June 1994. This will provide members with
jurisdictions particularly consumers very seldom bringsome information about the panels which sat during that time.
disciplinary actions. Most commonly, those with a complaint Leave granted.
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Commercial Tribunal panels which sat during the period 1993 to 1994

Classification July August Sept. Oct. Nov. Dec. Jan. Feb. March April May  June
1993 1993 1993 1993 1993 1993 1994 1994 1994 1994 1994 1994

Land Lord and Tenant Act
Discipline
Licensing
Civil 4 3 1 6 10 1 5 3 3 2 2

Second Hand Motor Vehicles
Act

Discipline 1 2 1 1
Licensing 1 4 4 2 4 1 2 3 1
Civil 14 11 4 1 1 4 1 2 1

Commercial and Private
Agents Act

Discipline 4 1 2 1 1 2 1
Licensing 3 3 5 5 2 4 6 2 1 7 2
Civil

Builders Licensing Act

Discipline 1 3 2 2 1 2 1 2
Licensing 12 8 3
Civil 3 4 2 3 3 2 8 1 6 4

Consumer Credit Act

Discipline
Licensing
Civil 2 1

Land Agents, Brokers and
Valuers Act

Discipline 2 2 1 1 2
Licensing 2 3 1 2 2 4 1 1 2
Civil

Other Categories
Credit Act
Licensing 1
Good Securities Act
Civil 1 2
Travel Agents Act

Civil 1
Licensing 1
Discipline 1

Total number of sittings per 42 39 17 18 22 33 3 43 25 14 28 17
month
Grand Total of sittings during 1993-94 Financial Year 301

o]
]
N
w
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-

The Hon. K.T. GRIFFIN: | now turn to the question of capacity to assume particular roles and functions in maintain-
delegation of powers. The Hon. Anne Levy raised the issueng high standards within its industry, and to negotiate this
of delegation of powers and requested an explanation of whatith the Commissioner.
powers are to be delegated before considering the new The rationale for delegating a range of tasks to industry
provision. The three Bills—the Land Agents Bill, the Land and professional associations will depend on the maturity of
Valuers Bill and the Conveyancers Bill—each contain neweach organisation, its desire to have responsibility for
and significant and provisions which enable the Commissiornparticular functions and the nature of the industry in terms of
er, under the Act, to delegate specific matters to industrihe extent of likely consumer detriment. For example, many
organisations. It was envisaged that, upon the introduction ahdustry groups already have developed mechanisms to deal
the Bills to Parliament, the various industry associationsvith the resolution of disputes within their industry. The
would commence negotiations with Government in relationGovernment will maintain a watching brief over industry, and
to specific tasks in which they were interested and which mait is not envisaged that the enforcement of the laws will pass
be possible to delegate to them. from the Government to these bodies. However, in many

It was for the individual associations to approach Governinstances these groups are better placed than the State
ment and identify what tasks they were interested in havingsovernment to identify the extent to which problems may be
the conduct of, and to follow this up with a detailed proposaloccurring within their industry and the Commissioner will
It was never intended that Government would adopt avork in close liaison with industry groups in these matters.
prescriptive approach and advise industry of the tasks it In respect of the suggestion to enshrine delegations in
wanted industry to perform. It is really a matter for eachregulations, this would negate the object of streamlining the
industry group to undertake an honest assessment of itglministration of the legislation. The agreements with
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industry groups will be laid before both Houses of Parliamentipon legal practitioners under the Act. So, the Law Society
and, by virtue of that, will be subject to public scrutiny. More undertakes a surveillance authority in respect of audits.
discussions are occurring with the Real Estate Institute. The It may be that the Real Estate Institute might be able to
Commissioner is meeting with the Chief Executive of theundertake that sort of responsibility—I am not saying that it
Real Estate Institute next week, with the clear expectatiowill. However, it may be that, because its own intelligence
that the REI will outline the delegations that it would like to from its members might be more up to date and accurate than
have under the new Bill.come back to the point | made in what the Office of Consumer and Business Affairs receives,
response to an interjection by the Hon. Anne Levy, that theréhere is a problem with a broker or an agent at an early stage
are a number of areas where, quite obviously, the Real Estaged it may be given authority to act to appoint a spot auditor
Institute would like to have a large measure of involvemenbr to take some other action which might overlap that area of
in the administration of the industry and it has put proposalenforcement but which accompanies the general obligation
to me in relation to structures that it would want in place,to perhaps put someone in as an auditor to check the records
even under this Bill, which would certainly give it a much of that agent or, in the case of conveyancers, brokers. For that
higher level of involvement than it has presently in thereason it may be necessary to have some reference to
industry. Practising certificates is one issue. | have indicatednforcement if that is the area in which there is a negotiated
quite clearly that it is not the Government’s view that by package with the Real Estate Institute.
legislation we should be imposing upon all those who have The Hon. Anne Levy: Does it come under administra-
to be registered the obligation to take out a practisingion?
certificate, either with the Government or through the Real The Hon. K.T. GRIFFIN: Well, it may do and | am
Estate Institute. happy to look at that issue. Some real estate agents have
If it so wishes, the Real Estate Institute can impose theontacted my office and said, ‘Please don't let the Real Estate
obligation upon its own members for a practising certificate|nstitute undertake that responsibility in respect of our trust
but it should not have the responsibility either to collect, toaccounts.” So, obviously some tension exists and we want to
administer or to require the Government to include inget a handle on it. It may be in relation to a resolution of
legislation provisions for practising certificates. However, Idisputes. With a lot of professional, business and occupation-
make the point (and | have made it whilst in Opposition, scal areas we are trying to say to organisations like the REI, the
| am sure that the Council is well aware of it) that there areconveyancers, the Motor Trades Association, ‘Look, you set
some functions which might well be delegated to the Realip a dispute resolution process which, at least for your
Estate Institute relating, say, to the surveillance of trusmembers but may be for others within a particular occupa-

accounts. tion, might be a quick and easy method of resolving a
The Hon. Anne Levy: Why do you have enforcementin consumer’s complaint at a much earlier stage before it festers
clause 49? and develops to a point where it cannot be easily resolved. If

The Hon. K.T. GRIFFIN: Well, it was not intended as you set that up we may recognise it.” They are the sort of
enforcement. It has been raised with me. It may well be thaareas in which there is some advantage for an industry, for
that will be the subject of amendment. | cannot say categorieonsumers and for government to be able to enter into
cally that it will, but it was certainly not intended that there arrangements which will provide for industry involvement.
would be enforcement obligations delegated to the REI. Té\fter all, it is in its interest in the longer term that issues like
pursue the issue of the trust accounts, | was highly criticathis are dealt with in the best interests of the consumer.

(not of the Hon. Anne Levy because she was a Minister at the Professionally, in terms of business, service is the driving
time) of a Minister and the Government about the problemsharacteristic. They are the sort of things at which we are
that occurred with Hodby and the lack of surveillance by thdooking and which are really the rationale for the wide power
then Office of Fair Trading. Subsequent to that a contract wasf delegation. | recognise that it might be different from what
let to private sector auditors to maintain an auditing oversighbhas happened in the past, but it will be on the public record
of brokers in particular. My experience within the legal by virtue of the obligation to table in the Parliament, and
profession is that lawyers generally get a better idea, at Bsues can be raised as a consequence of that.

much earlier stage than Government, when a lawyer is going | turn now to the issue of professional indemnity insur-
off the rails. It gets an indication that someone is not payingance. The Hon. Anne Levy has raised the question of why
settlements quickly in damages cases or that someone hasnd agents are not being required to have professional
been seen too frequently in the hotel bar and is not answeringdemnity insurance whereas conveyancers are. In the case
correspondence, or is always at the races or the Casino, ofland agents, professional indemnity insurance is considered
whatever. A lot of intelligence comes back through the legato be an unnecessary additional impost on the real estate
profession. | am not saying that they are all acting in thatndustry, with no demonstrable benefit to either land agents

way, but— or consumers. The indemnity fund covers defalcation,
The Hon. Anne Levy: Does the same apply to Ministers misappropriation or misapplication of trust funds on the part
who take a long time to answer letters? of agents. Those items are normally covered by insurance, in

The Hon. K.T. GRIFFIN: If you have a problem with any event. Fraudulent activity on the part of an agent is
my answering mail, by all means let me know and | will dealsomething that would most likely be dealt with by the
with it. In terms of behaviour in the legal profession which criminal justice system rather than by a policy of insurance.
is likely to bring the whole profession into disrepute and to  The Hon. Anne Levy: You can't insure against criminal
signal that there are problems with a legal practitioner, it ivents, anyway.
generally the profession that gets some impression that The Hon. K.T. GRIFFIN: No, you can't. There is
something is wrong at an early stage. Under the Legahothing to stop a land agent from obtaining insurance of his
Practitioners Act the Law Society can appoint a spot auditoor her own accord, should the agent wish to do so. Different
or set up the whole process of spot auditing or periodicatonsiderations apply for conveyancers in respect of profes-
audits in addition to the other auditing obligations placedsional indemnity insurance. They do operate in an area where
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there is overlapping responsibility. The legal practitioners do The Hon. K.T. GRIFFIN: Not necessarily. They may

a lot of conveyancing. Conveyancers do, legal practitionerwith their members, but that does not give you 100 per cent
handle significant amounts of money through their trustoverage of the whole of the land valuing industry.
accounts, not just in relation to conveyancing butin relation The Hon. Anne Levy: Thatis what | say. In the institute

to settlements of damages and other sorts of cases. They @ have to have insurance, but not everyone is in the

required to have professional indemnity insurance. institute.
The Hon. Anne Levy: They don't have an indemnity ~ The Hon. K.T. GRIFFIN: | misunderstood you; |
fund. thought you said that made it 100 percentage coverage. In

The Hon. K.T. GRIFFIN: Yes, legal practitioners have relation to the indemnity fund, the Hon. Anne Levy raises the

anindemnity fund. There is the Legal Practitioners Guarantel§Su€ Of the land agents and conveyancers Bills making
Fund, which also deals with defalcation. However, profesprowsmn for consumers to be paid less than is due to them.

sional indemnity insurance deals with questions of negligencbp.o'n'.[ outthat these provisions are the Same as those which
as well as defalcation. exist in the current Act in that the Commissioner has the

. ._..power to make partial payments to consumers.

The Government took the view that there was a desirabili- 1o b, rhose of this provision is to cover the situation, as
ty in the area of conveyancing to have some consistencyyjixely as it may be, where compensation awarded may be
between the groups. However, more particularly, because t%‘?eater than the amount available in the fund, although | point

conveyancers will also be dealing with significant amounts, + it in relation to Hodby and some of the other significant
of clients’ money, not in the context of finance broking but |5ims there were occasions where the claims actually

in the context of land broking, it was deemed appropriate and, .eeded the amounts in the fund at the particular time and
desirable, because it was generally in relation to what woulth o refore dividends had to be declared rather than up-front
be the biggest purchase in ordinary people's lives andl,y nentsiin full. It is interesting to note that in relation to the
because they handle large sums of money, with the actu Eents’ indemnity fund there has been—

conveyancing being the key to the transaction (settlements” 1.2 Hon. Anne Levy: They got the lot eventually.

with mortgagees, mortgagors and vendors), that compulsory tpa Hon. K.T. GRIEEIN: Yes, but from 1 July 1987

insurance should be imposed. through to 30 June 1992, according to the figures that | have
I will just digress in relation to that. An issue has beenijn front of me, nearly $15.5 million was paid out. Looking at
raised about legal practitioners’ compulsory professionaihe Auditor-General's Reports and the reports of the old
indemnity insurance. Certainly, as a result of Hilmer andbepartment of Public and Consumer Affairs over the years,
consideration at COAG, there has been a suggestion that Wes clear that there were occasions, as | said earlier, where
should open that up completely and, whilst still compulsoryclaims exceeded the amount of funds available. So, the
anyone in the insurance community can offer the cover. Iiprovision which is there is similar to that which exists in the
South Australia there is a master policy organised by the Lawyrrent Act.
Society. As a result of that it builds in some obligations upon  As the Hon. Anne Levy quite rightly states, there has
practitioners to undertake regular updates of information anflever been a situation where consumers have not eventually
to improve practices in relation to trust accounts and the waleen paid in full. | would envisage that this state of affairs
in which they deal with matters. They get a fee which thiswill not change. However, | reiterate that it is my intention
year | think is $3 500 and last year was $2 500, which is ao retain the provision to cover partial payments in special
third of what is presently available in New South Wales andand unusual circumstances.

Victoria. The Hon. Anne Levy queried the disparity between the
So, there are some advantages in compulsory professioratiovisions relating to the application of indemnity fund
indemnity insurance for conveyancers as there are famoneys for land agents and conveyancers, the difference
lawyers. However, from a consumer's perspective, thdeing that the Land Agents Bill refers in clause 29(4)(a) to
Government has taken the view that there is a more pressinmyment of the costs of administering the fund whereas this
and obvious rationale for it for conveyancers and lawyersloes not appear in the Conveyancers Bill 1994. This is
than there is for real estate agents. because the Land Agents Bill is the Bill which provides for

Valuers are in a different category again. They do nothe indemnity fund which applies to both land agents and
usually hold consumers’ funds, and more often than not—conveyancers. It is this Bill in which provision is made to
although Hon. Ms Levy made some observations abouddminister the fund, and it only has to be said once. The
this—they do deal more frequently with businesses than wit*onveyancers Bill only makes provision for the application
private individuals. of moneys reqwre_d u_nder t_he Bill. _

The Office of Consumer and Business Affairs has no The next question is the issue of dual representation. The

evidence to justify the mandatory imposition of indemnity 10N Anne Levy has noted that the Government has not
insurance across the whole industry. However, if theséackled the issue of dual representation, and that is quite

industries feel that their members should hold professionﬂ?rtr.?ctt' F;eé)resentanons h?jvti bfen Sma.d? to me byttthe
indemnity insurance then | would suggest that it is a mattef\St'tute 0T Lonveyancers and the Law Sociéty on the matter

for their professional or business organisations to decide up dualﬂr]epresentt.atl?n.l A_Iso, I hatlve recelve% re?;ﬁse_ntatlorllts
as a condition of membership. rom others, particularly in country areas, about the issue.

i .. isavery complex matter. | am still considering it. | hope that
The Hon. Anne Levy: The valuers do, but they don't | i,y \yell be in a position to make the position clearer for
have 100 per cent coverage. the Council when we resume. As soon as | am able to do so
The Hon. K.T. GRIFFIN: | was going to add that the | wijll let the Council know what the final decision may be.
REI and the valuers and land economists do require their The Hon. Anne Levy has raised concerns about the non-
members to hold professional indemnity insurance. regulation of sales representatives. We have, as the honour-
The Hon. Anne Levy interjecting: able member has identified, amended the Bill to include the
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requirement for sales representatives to hold minimunvarious professional or business organisations, and that, too,
educational qualifications. That arose from representationsill be the framework under which consumer protection may
made during the consultation process. This provision wilbe ensured.
prohibit a person from holding themselves out, acting as or The Hon. Anne Levy questioned whether the definition of
remaining in the service of any person as a sales representhusiness day’ should read ‘Sunday’ instead of ‘Saturday’.
tive unless he or she holds the qualifications prescribed blypoint out that the term ‘business day’ is utilised in the Bill
regulation. only in the context of the cooling off provisions and refers to
In addition, clause 11 also prohibits the employment of ¢he period that is fixed by reference to business days.
person as sales representative unless that person either haBigturday is the correct reference to use in the Bill and appears
the qualifications prescribed by regulation or has beein the current Act. Under the Holidays Act, Sunday is a
employed as a sales representative, manager or licensed ageublic holiday and, if one applies the definition of ‘business
under current Act. Penalties have been prescribed for both thiay’ to Sunday as a public holiday, it would mean that for the
registered agents and the sales representatives for breachpofpose of cooling off Saturdays, Sundays and public
these provisions. It is intended that these provisions wilholidays are not included. The term ‘business day’ is not used
ensure a minimum standard of entry without the need fom any other context under the Bill; that is, it does not relate
undue regulatory intervention. | have received advice fromo the question of auctions.
the Commissioner for Consumer Affairs that there have been The Hon. Anne Levy raised the question of why the Land
relatively few incidents of misconduct by sales representaand Business (Sale and Conveyancing) Bill prohibits auctions
tives to now warrant regulation. on Sundays. | note the honourable member’s suggestion. The
I think | need to make one general comment about whalegislative review team held no strong opinions on this
we had envisaged with this framework: that is, that we wouldnatter. | have a personal view about Sunday in terms of
place the responsibility for ensuring compliance with the Actauctions. Notwithstanding that, if there was a move to change
and running of the business with the registered land agentto the present law, there would need to be consultation with
So, the registered land agent would have more to lose tharot only the real estate industry and those engaged in it but
anyone else if, for example, the sales representative did natso others who might have an interest in the question about
act in accordance with the law. We sought to ensure that thaéhe extent to which auctions should be permitted on Sundays.
was where the responsibility for licensing those people rested,here may not be any advantage or disadvantage, butitis an
not with the Government or a Government agency. We acce@sue to which, if it is raised in Committee, | will give further
that registration of a land agent provides satisfaction of theonsideration.
minimum criteria for a person to be a registered land agent, In relation to educational qualifications, both the Hon.
but we think that protection for the community will still be Anne Levy and the Hon. Sandra Kanck have raised questions
assured by placing the responsibility essentially upon thabout the Government’s intentions in respect of all three
agent. We recognise that there are some misgivings aboatcupations. No changes are anticipated to the educational
sales representatives not being required in any way to hawtandards at this time, but they will continue to be reviewed
gualifications, and for that reason we have made thiperiodically in consultation with the key industry associa-
amendment to the Bill. tions. | make a general observation in relation to this: there
The Hon. Anne Levy referred to the definition of ‘money’ does seem to be a tendency to, what | would call, ratchet up
and the reference in that definition to banks. She queriegualifications within various areas of occupation. There is a
whether this should read ‘financial institutions’. | make themood to do that in the legal profession—and | have resisted
point that only banks can negotiate a cheque or othethat—and there may be a mood in other areas.
instrument, and this is the reason for the reference to banks All | could say is that we would want to ensure that the
only. educational qualifications, if they were to be reviewed from
In relation to the acts of employees, the Hon. Anne Levytime to time, were reviewed in conjunction with those who
guestioned the difference in drafting between clause 57 anttave an interest in those areas and also in the context of
existing section 99 and spoke of a weakening of consumeansuring that the practitioners do not become over qualified
protection. | have noted this comment, and | intend to movend therefore price themselves out of the consumers’ market
an amendment to this provision. | have been advised that th@ace.
current drafting of the clause was a mistake in the contextin | have a very real concern about that issue. | am sensitive
which it was used, and for that reason, and as it has bedn it, and certainly it is not my or the Government's intention
drawn to our attention, an amendment will be moved in dugo allow that to occur. One can see that interstate there is a
course. fairly limited qualification required for those who undertake
The Land Valuers Bill makes reference to the tribunal, ancdconveyancing of domestic premises. When it involves, of
the Hon. Anne Levy referred particularly to clause 11, notingcourse, very large amounts of money, maybe different issues
that reference. It is a typographical error and an amendmeipply.
will be moved to deal with that. According to the Hon. Anne  The Hon. Anne Levy: It could be very large to the
Levy, there is also no mention or recognition of a professionindividuals, though.
al association in the Land Valuers Bill. The honourable The Hon. K.T. GRIFFIN: | agree. | am not seeking to
member asked whether this was intended. She was referrimpwnplay that significance; all | am saying is that | would
to the lack of provision concerning the ability to enter intowant to ensure that in respect of conveyancers there was not
agreements with professional organisations. Again, this waa move toward such high qualifications that it moved away
an oversight, and consideration will be given to moving arfrom the necessary qualifications that are required to enable
amendment to permit the Commissioner to enter intaonveyancing work to be done. | think mutual recognition
agreements with professional associations in this Bill alsowill have a significant part to play in this because, in respect
I make the general point about all these Bills that it isof comparable occupations, lower qualifications in another
intended that codes of conduct will be negotiated with theState may well result in a lesser qualification becoming the
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norm in yet another State. However, that is something whickssue raised under clause 49—in agreement with a profession-
all organisations and Governments are seeking to workl organisation—which relates to the issue of delegation. In
through. For the moment, we intend to retain the existinglause 51, why should there be a payment of a fee for scrutiny
educational standards and periodically review them. of the register? Fees are presently payable to access the
I have a couple of other general comments before | deakgister at the Australian Securities Commission under the
with the Hon. Sandra Kanck’s questions. | point out that, inCorporations Law to search a company or a business
relation to access and costs of justice and the tribunal versume—they are public registers. Fees are payable to the
the courts issue, whilst in Government the Opposition movedRegistrar of Births, Deaths and Marriages in relation to
to abolish many small regulatory and appeal tribunals andccessing information on public registers. There are a variety
transfer their jurisdiction to the Administrative Appeals of other registers for which fees are charged for accessing the
Division of the District Court. So, there was a mood within register.
the previous Government to make that change to the District Remembering that the register contains not just the name
Court. | certainly would want to see that rationalisation ofand address but any information that might be relevant to the
tribunals because I think the system is inefficient and that itgent, it seems not unreasonable that there should be a fee
does not do justice to the consumer or to the parties whfixed for searching. Whilst | have noted the honourable
appear before the tribunals if they are comprised of peoplmember’s observation, | do not agree with it and draw
who are specialists and who do not sit very often and who arattention to the other areas where fees are charged. | am sure
not familiar with other cross-jurisdictional issues which mightthat | could find many others as well. | think that deals with
arise and which might affect the issue of justice before thall the honourable member’s questions. As | said earlier, if
tribunal. In relation to the question of Sunday trading, thethere are others, | would be happy to deal with them during
review team did not receive any submissions calling for ahe break and make my officers available if members wish to
lifting of the restriction prohibiting auctions being conductedtake particular matters further. After a rather long response,
on a Sunday. I hope that helps members and will facilitate the consider-
Let me turn to the questions raised by the Hon. Sandration of the Bills in the Committee stage when we resume.
Kanck to which I do not think | have yet responded. If Imiss  Bill read a second time.
any, | hope she will understand that | am doing this on the

run, but if | do miss anything and if she wants to raise those CONVEYANCERS BILL
matters with me privately or in Committee | will endeavour
to provide the answers. Adjourned debate on second reading.

The Hon. Ms Kanck asked a question concerning clause (Continued from 25 August. Page 221.)
22 of the Bill relating to audits. My understanding is that this
provision is similar to the provisions in the current Act. If |~ The Hon. SANDRA KANCK: [ will probably speak
am wrong we will point them out at the Committee stage, butmore briefly than I intended to, as a number of the things |
the intention is to maintain the present practice of annualvas intending to raise have now been covered in the
audits and, of course, provide for periodic random audits anéttorney-General’s response just completed. However, one
spot audits, which is the practice in the respective lega®f the things that he did say in the second reading explanation
practitioners’ trust accounts. | think that anything more tharpf the Conveyancers Bill was that among the reasons the
an annual audit is likely to be unproductive and would notegislative review team was asked to give priority to this Bill
identify the issues that need to be addressed under thvas because the institute made representations to him for it
legislation. In relation to clause 23, the appointment of ario play a more significant part in the regulation of the
examiner, it is generally intended that the examiner will beprofession. | have noted the comments and concern expressed
either a qualified accountant or auditor, though there mapy the Opposition about the same aspect, and while we know,
have to be a legal practitioner appointed if the accounts an@s with the other Bills in this package, that the appropriate
records raise particular legal issues rather than accounting tdustry bodies will have greater involvement in the regula-
auditing issues. Therefore, as we may need to have sont@ry aspects, their involvement is not spelt out. | mentioned
flexibility, it is not specifically referred to as an auditor or an that in regard to the Land Agents Bill and my concern still
accountant. has not really been ameliorated there.

In relation to clause 33, claims by agents, | draw attention In my response to the Land Agents Bill | also mentioned
to the fact that in section 76D of the principal Act there is athe inconsistency between this Bill and the Land Agents Bill.
provision for an agent to be paid compensation in similaDespite what the Attorney-General has said, | fail to see why
terms to what is here. Whilst | acknowledge that the agenprofessional indemnity insurance is to be required for
should be vigilant, it does not seem unreasonable that, if theonveyancers and not land agents. We are told by their
agent suffers in consequence of the fraudulent activity of aprofessional body that this is what conveyancers wanted, but
employee and is, in a sense, an innocent person, and there argrofessional body has also asked for it in regard to land
funds available and the criteria have been met, the ageagents. The REIl already has this in place for its land agents.
should be entitled to some form of compensation. | note th&urely, it is in the business and it knows what operates and
observations of the Hon. Ms Kanck. | draw attention to thewhat is needed. | find the inconsistency very strange.
existing provisions in the principal Act and also to the criteria  Turning to particular clauses, | have a similar concern with
which have to be satisfied. clause 32(3)(b) as with the Land Agents Bill. It comes down

The Commissioner has to be satisfied that all legal antb under what circumstances a person would be expected to
equitable claims in respect of the fiduciary default have beeknow if they were not dealing with a licensed or registered
fully satisfied (that is, all the members of the public) and thatonveyancer, and the only way they are going to get to know
the claimant has acted honestly and reasonably in all this if they look at the register. Again, we are dealing with this
circumstances of the case. Then the commissioner wiljuestion of their having to pay a fee. | believe it is a different
determine the amount of compensation. | have dealt with ththing from having access to the Companies and Securities
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Register, because in that case there is not necessarily somake the judgment as a correct judgment or not, that was one
legal action hanging on whether or not you know thatof the issues on which | remember some representations
information. This is actually saying that you have to know orbeing made. We took the view that, as a matter of protecting
are expected to know whether or not you are dealing with #he consumer, it was important in relation to conveyancers
licensed register or conveyancer, but clause 53(3) providdsandling large sums of money, depending on who you are,
that you have to pay for the privilege of finding out. Again, but even for a person buying a small house in a local
I express my concern and indicate that | will be looking atmetropolitan community, it was big for them, so the convey-
amending this so that it is at no charge. ancers ought to be covered by professional indemnity
In relation to clause 66(2)(d) regarding regulations, willinsurance, even though they were also covered by the agents’
the Attorney-General indicate what or who he has in mindndemnity fund, because there is an issue of negligence
who would be requiring exemptions, or is this just a generalinvolved as well as defalcation. That was the reason. If | still
vague drafting thing that provides something in case it isannot satisfy the honourable member | will try again during
needed some time in the future? The Hon. Anne Levy in he€ommittee.
speech on Tuesday indicated her concerns about the ethics of The Hon. Sandra Kanck: Do you know how much extra
a conveyancer acting for both parties in a sale. Obviouslyt is likely to add to the cost burden?
there are both time savings and cost savings available by The Hon. K.T. GRIFFIN: No, but I will ascertain that
being able to do this, but the issue arises of what happensfifjure if at all possible. | have indicated that, for the legal
the two parties are not aware that they have a commoprofession this year, the master policy, which is the basis for
conveyancer. The Hon. Ms Levy asked some questions aboatcompulsory legal practitioner’s professional indemnity
that but did not actually indicate what action she required. Insurance, is about $3 300 or thereabouts. Last year it was
am still looking at this and indicate that | might—and | only about $2 500 per partner, and it was less for employees, and
say ‘might’ at this stage—bring in an amendment in thisso on. But in New South Wales, it is a huge amount com-
regard. Other than that, | support the second reading. pared with what we pay here. | will endeavour to ascertain
figures so we can deal with that issue.
The Hon. K.T. GRIFFIN (Attorney-General): | thank The Hon. Anne Levy: It will probably be less for
the honourable member for her contribution and the Honconveyancers, because their responsibilities are nowhere near
Anne Levy for her contribution on the Land Agents Bill as wide.
relating to this Bill. | can deal with several issues now. Onthe The Hon. K.T. GRIFFIN: Well, that's right; they are
question of professional indemnity insurance, | did indicatelealing in a very narrow area. But | will ascertain that
in my reply on the previous Bill that it is not just a matter of information and, if | can get it before we resume, | will let the
a professional body requesting that there be compulsion. Thenourable member have that. In relation to claims on the
Government and the Parliament have an obligation to assegglemnity fund involving clause 32(3)(b), | have already
whether that request is reasonably based and whether theldressed that in relation to the Land Agents Bill.
benefits of compulsion outweigh the disadvantages. WhatClause 53(3) relates to the register and | have already dealt
said in relation to real estate agents is that there was not anyith that issue. As to clause 66(2)(d), which relates to the
persuasive argument that would demonstrate to the Goverguestion of exemption, my recollection is that this is con-
ment why we should make it compulsory for all real estatetained in the principal Act, the Land Agents, Valuers and
agents to have professional indemnity insurance. If theBrokers Act, the present Act. Sometimes one does have to
wished to do so, fine; if they did not, that was a matter forgive an exemption. | gave one the other day—and | think it
them, because compulsion will necessarily add costs withigvas in theGovernment Gazettewhere the Land Agents,
the industry. Brokers and Valuers Act did not allow an employee of an
The Hon. Sandra Kanck: So, you think the Real Estate agent to buy a property handled by the agent from a customer
Institute has it wrong when it has already got that set up foof the agent. So, we tried to avoid conflict. | gave approval
its land agents? on that occasion because it was clear that there was no
The Hon. K.T. GRIFFIN: [think it has. It has it forits detriment to the vendor in those circumstances—where a
agents, but not every real estate agent is a member of the Ripuirchaser was a relative, as | recollect, of the salesperson. It
The Hon. Anne Levy: A lot are not. was properly identified as being very largely at arm’s length.
The Hon. K.T. GRIFFIN: A lot are not; that is right. So, there are those occasions where exemptions are neces-
That is one of the difficulties. Certainly, the Australian sary. There are probably many others, but that is the only one
Institute of Conveyancers has asked for compulsory profed-can remember having given in the past nine months.
sional indemnity insurance. There are some land brokers who In relation to conveyancers acting for both parties, |
are not members of that body and there are some who are stilhderstand the point which the honourable member and
members of the REI; some hold dual membership. But agaithe Hon. Anne Levy have made. Itis a difficult issue, because
we have regarded the request in relation to conveyancers there are some occasions where it adds an unnecessary cost
be not the determining factor but the stimulus for considerto the parties. For example, in my professional practice, on
ation of that issue. | tried to identify earlier in my reply on the occasions | would form a company for members of a family,
previous Bill that conveyancers do handle large amounts aind the company would then be the purchaser of farming
clients’ money. It is because of that that we felt there was @roperty. It was during the days of death and gift duties. You
compelling reason why we should not distinguish between theould then give away amounts of that consideration to
legal profession that was undertaking conveyancing anthembers of the family, and you would benefit the descend-
conveyancers who were undertaking conveyancing. ants. In those circumstances, the company as the purchaser
The other point is that conveyancers felt that if they couldvas one entity, the member for the family who was transfer-
demonstrate, among other things, that they were required ting was another party. In those circumstances, it would be
have professional indemnity insurance, it would certainlyguite unreasonable to acquire dual representation. There are
enhance their own standimis-a-vislawyers. Whether you even transactions between members of a family, whether it
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is in relation to suburban, domestic or even rural property, Clause 12(2) again addresses this issue of knowledge of
where all the parties are quite happy that property bevhatis in a register, and the Attorney and | have a different
transferred from father to children, or mother to children, opoint of view on this. Again, | will be introducing an
father and mother to children, and it would be quite anramendment to make access to the register available without
unnecessary cost burden to require them to be separataipst. Clauses 16 and 22 provide for exemptions from
represented. compliance for some persons. Can the Attorney give some

They are some of the issues with which | am still trying€xamples, as he did with the previous Bill, of the sorts of
to wrestle. It may be that it can be resolved by requiring the&xemptions? What sort of people might be involved and what
conveyancer or the solicitor to give notice of the potentialParts of the Act might they be exempted from? With those
conflict. | am looking at that as a possible way out of makingcomments, | support the second reading of the Bill.
it a blanket provision, which will create some additional cost
burdens unnecessarily. | recognise the general principle, and The Hon. K.T. GRIFFIN (Attorney-General): | thank
I have no difficulty with that. | have always practised it as athe honourable member and the Hon. Anne Levy for their
legal practitioner. You do not have a conflict of interest: if support of the four Bills. | do not have at my fingertips details
you have, you get rid of both of your clients—not in that of any particular exemption that might be considered under
dramatic Way_but you have an ethical Ob"ga[ion not to acfhiS Bill or even under the present Act, but I will endeavour
for more than one party_ | understand the issue, and | ar“) obtain some information and let the honourable member

trying to deal with that in the context of a broad State-widehave it. Again, it is there out of an excess of caution. |
application of the principle. suppose it is_ likely to be Iess re_Ievant here thar_l in t_he others,
There is one matter which | did not make clear in the repl))"’here.We still have a registration process. | will bring back
on the Land Agents Bill and that related to the CommerciaF®Me information on that.
Tribunal. There were some more figures which | can now put  In terms of the resolution of complaints, with this Bill in
into the record. With respect to the Land Agents, Brokers an@articular one will notice that, in the regulation making
Valuers Act only 26 matters arose where the tribunal sat aBower, there is a provision to require land valuers to comply
a panel, that is, it did not sit as judge alone in the pasWith a code of conduct. It has always been our intention that
12 months. If there is other information which membersthere be a form of negative licensing by reason of the fact that
require they can let me know, and | will endeavour to get it2 code of conduct will be negotiated, and that that will
I thank honourable members for their consideration of thigrovide a basis upon which complaints may be raised and

Bill. addressed.
Bill read a second time. As | said in my second reading reply on the Land Agents
Bill, it is envisaged that we will negotiate with the various
LAND VALUERS BILL professional and business organisations the structures for the
early resolution of disputes so that the court is only there as
Adjourned debate on second reading. alast resort. It may be that they will have to go at an earlier

stage, but we are trying to avoid that by introducing medi-
ation, conciliation and dispute resolution as an alternative,
. . thereby leaving the court with the least number of cases. |
The Hon. SANDRA KANCK: In relation to land valuers, will get information about how many complaints there have

one person in the industry has told me that valuation is al .
area in real estate where quite a lot of complaints arise. Th%e:nr;/about valuers, although I do not think there have been

seems to be somewhat different from what the Attorney- S

General has said, and | am not really in a position to be able 1h€ Hon. A.J. Redford interjecting:

to assess whether or not that is correct. But, certainly as the The Hon. K.T. GRIFFIN: As my colleague interjects,
Bill reads, a valuer’s skill level is not drawn into question atnegligence rather than criminal action is generally the basis
all until something goes wrong and a complaint is lodged, by/Pon which claims are made. But still, there may be some
which time it will be too late. If a valuer has given an information about complaints which I can address when we
incorrect valuation, and someone has undercharged on tfh@Sume.

sale of their property or if a consumer has been overcharged Bill read a second time.

as a result, it would appear, from what the Attorney said in

(Continued from 25 August. Page 223.)

answer to another question, that the only redress in the LAND AND BUSINESS (SALE AND
past—and this will also apply in future—has been to have the CONVEYANCING) BILL
matter resolved in the courts. | just want clarification on that

aspect. Adjourned debate on second reading.

| was grateful to see the additions that were made to (Continued from 25 August. Page 226.)
clause 5, compared to the form in which it came in in May,
because there is now some mention of qualifications. Itis still The Hon. SANDRA KANCK: This is the last of this
alittle too vague, and depending on regulations that we haveackage of Bills. The issue of a code of conduct arose in the
not yet seen. One valuer told me that legislation regardingast answer the Minister gave. In the second reading explan-
valuers has recently been passed in Victoria with similar sortation the Attorney stated that provisions relating to the
of promises as we have had here that things will all be putonduct of rental accommodation referral businesses will be
into place afterwards with regulations and other such thingsncorporated into a code of conduct which is to be adminis-
They were told, ‘Trust us,’ but that has not occurred. | justtered under the Fair Trading Act. In what timeframe will that
mention my disquiet more than anything else; | do not thinkoccur? As this package of legislation involves professional
the Attorney will actually be able to say anything in this bodies, which of those bodies will be involved in the
regard. preparation of that code of conduct?
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| recognise that ‘deposit’ is defined in clause 6(3), but1 The Hon. K.T. GRIFFIN: Inrelation to boarding houses:
wonder whether the wording of clause 5(5)(b) places a limit am sorry, | missed that. The Commissioner for Consumer
on a deposit? | do not have the legal mind to determind\ffairs is meeting with bodies that represent lodgers, lodging
whether or not that is what it is doing. If it does, | wonder houses and those sorts of accommodation houses, and there
why that is necessary. | have only a few questions to ask herill be some consultation also with those who may represent
because | ran out of time in the briefing. the tenants or lodgers. | cannot say off the top of my head
The Hon. Anne Levy: They are limited, so they cannot who those bodies are, but | will endeavour to obtain the
be asked for 90 per cent of the cost as a deposit; a depositiiformation and let the honourable member have it either
a deposit. before or at the time of the Committee consideration of this
The Hon. SANDRA KANCK: Thatis what | am asking, Bill.
whether it does impose a limit: that does not appear to be in Bill read a second time.
the definitions. Why does clause 5(7)(a) not apply if the
purchaser is a body corporate? What laws cover bodies> TATUTES AMENDMENT (CLOSURE OF SUPER-
corporate? | assume that it must be the Associations IncorpoANNUATION SCHEMES) (EXTENSION OF TIME)
ration Act, but | am asking for clarification on that. What AMENDMENT BILL
laws cover auction sales (paragraphs (c) and (d) of clause
5(7))? In summing up the package, generally | have some
concerns about it, because it seems to me that we are movifilf
more towards a court-based system. The Opposition has
raised similar concerns. Because many of its concerns are
similar to mine, although | do not intend to introduce great
numbers of amendments | will very carefully listen to and

look at what it has to say. In making my decisions, I willbe  paceived from the House of Assembly and read a first
looking first and foremost at what will provide protection for ;o

the consumers. | will support any measures that stop us The Hon. R.I. LUCAS (Minister for Education and
moving towards a greater use of lawyers. | support the seconghiigren’s Services):1 move:

reading. That this Bill be now read a second time.
The Hon. K.T. GRIFFIN (Attorney-General): | thank As the second reading explanation has been given in another

the honourable member for her contribution and the Honplace, | seek leave to have itinsertediansardwithout my

Anne Levy for her contribution in relation to the Land Agents r‘ealij g;%ét' ranted
Bill. Several issues need to be addressed, and | will endeav- 9 )

; ; iy During 1992 and 1993, the Convocation of Flinders University
our to do that quickly. Clause 5 deals with cooling-off debated proposals on the future role, membership and operation of

periods. This embodies the present law. There is a limit Okhe Convocation.
deposit, certainly before the cooling-off period has expired, These debates culminated in the release of a discussion paper
because it was felt at the time that the limit was put into theentitled The Future of Convocatioim June 1993. The paper was

Bill, which must have been 10 or so years ago (mayb@"’en a wide distribution to ensure that members of the Convocation
’ nd other interested parties were given ample opportunity to

longer), that it was necessary to ensure that a purchaser Webmment on the proposals. In addition, the Convocation surveyed

not held to ransom by the fact that the vendor or vendor'ss members in a further attempt to ensure that people to be affected
agent held a substantial deposit during that cooling-ofby proposed changes were given the chance to present their views
period; and also to deal with the issues of notice relating té°r consideration.

: . P The large majority of responses expressed support for the
prescribed encumbrances and so on. There is the limit for t oposed changes to the Convocation’s role. The Executive of the

good reasons of protecting consumers. Convocation met with senior management of the University and
I refer to clause 5(7), the question of the body corporateultimately sought and was given approval by the University Council
It was felt—and this again is a reflection of the presenfor the changes which this Billis intended to implement. Indeed, the

. ; itial request to the responsible Minister for amendments to the
Act—that bodies corporate could look after themselves. Wh#}niversity’s Act came from the University Council.

| said when | int(oduced this Bill was that we have_ endea_V- In summary, the proposals have the strong support of the
oured to keep this as much like the present law as is possibléniversity community. o _
because we are reviewing a number of areas in relation to the There are six substantive changes proposed in this Bill. The first

substantive law, and it was premature to bring those amen@mendment is to section 5(8). It requires that the four persons
’ lected to the University Council by the Convocation must be

ments into the substantive law now. We prefer to do thaf,empers of the Convocation but must not be employees or students
later. | referred to the fact that the present section 90 and 9df the University. The policy behind this change is to prevent these
statements and forms 18 and 19 under the regulations are &hr Council places being taken by staff or students of the University

issues which are currently being examined, but time has ndtho already are well represented on the Council under other
categories of membership.

allowed us to deal W'th_ it here. L. The second amendment substitutes a redrafted section 17. The
No laws cover auctions except this Bill and the presentonvocation is given the discretion to advise the Council on matters
Act, which provides that certain notices have to be given irio do with the management of the University and on the policies and

relation to the sale of real estate. Auctioneers. | recollecfuture strategies of the University. This advisory role extends to the
. - : ; aking of statutes and regulations similar to that currently granted
were deregulated some tl_me in the late 1980s or early 199 the Convocation by the current section 20(2). In view of this, itis
and nollonger have to be I.|c.ensed. In terms of the §ale_ of lanstoposed to repeal section 20(2).
or business by auction, it is regulated under this Bill and Plainly, the graduates of Flinders University have an interest in
under the present Act; and the provisions are much the sam@,a'malm_?g agd enhanc_lllngf the UanGrSIty'SI standing Ihn the
; ; : ; ; community and many will, for more personal reasons, have a
if not identical. 1 think that 'f‘:' all that | have to answer. continuing interest in the development of an institution which will
The Hon. Sandra Kanck: What about the preparation of have played an important part in their lives by the time of their

a code of conduct? graduation. The proposed amendments allow graduates (through the

Returned from the House of Assembly without amend-
nt.

THE FLINDERS UNIVERSITY OF SOUTH
AUSTRALIA (CONVOCATION) AMENDMENT
BILL
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Convocation) to take an active and constructive role in the developFhis amendment strikes out the requirement that the Council must
ment of the University by advising the University Council, while submit to the Convocation any statute or regulation before submitting
leaving the responsibility for deciding on the action to be takenjt to the Governor for allowance.
where it belongs, with the Council. The proposed new section 17 also  Clause 6: Statute law revision amendments
provides for a two year term for the Convocation President as it i his clause provides that the principal Act is further amended by the
felt that the current one year term does not provide for sufficienschedule.
continuity. _ _ ) Clause 7: Transitional provision—Council membership

At present, the Council may appoint graduates of other univerThis clause provides that on the commencement of this amending
sities to the Convocation. Given the new role which the Council anghct, a person appointed to the Convocation under section (Bj(1)
the Convocation are seeking to define for the Convocation, bot{as in force immediately before that commenceniebefore section
bodies believe it is desirable to restrict the membership of tha7 was repealed and substituted) ceases to be a member of the
Convocation to Flinders’ graduates, and so it is proposed that theonvocation. There is a proviso that the current term of office of a
Convocation will consist of all graduates of Flinders University. member of the Council who was elected to office by the Convocation
Consequential on this change is the transitional arrangement whiddefore 1 January 1994 is not affected.
will allow one of the existing members of the Council elected by the  SCHEDULE—Statute Law Revision
Convocation to complete her term of office. Without the transitionalThe schedule contains amendments of a statute law revision nature
arrangement, that member would be removed from office by th@inder the direction of the Commissioner of Statute Revision. The

passage of this Bill. N . schedule does not contain any amendments of a substantive nature.
Finally, the new section 17 simplifies the drafting of the Act by

bringing together into one section other references to the Convoca- . .
tion that currently occur elsewhere in the Act. Consequential changes. The Hon. ANNE LEVY: On behalf of the Opposition,

are made to the sections in which those references to the Convodalndicate support for this legislation. It is a matter that is
tion previously occurred. internal to the Flinders University, has been thoroughly
The only other substantive change which the Governmentiebated there and is supported by all members and all

proposes to bring about by the Bill, is to make a slight change t i i i i
voting procedures at meetings of the Convocation. There is current%ecrIons of the university community there. The urgency of

an inconsistency between the Act, which provides for the persoﬂea”ng with all stag(_i's of the B_i”_tOday comes from the fact
chairing a special or annual general meeting of the Convocation tfat this Chamber will not be sitting for another four weeks.
_haveacasting vote in the eyentofatie and the Flinders University's  The matters in the legislation affect the conducting of
internal Statute that provides the rules for the conduct of thesjections for the convocation of Flinders University, and the

Convocation’s proceedings. The University Statute provides that . . f . .
motion is lost in the event of a tie. That Statute is, however’ﬁrocess for conducting the elections will begin before this

subordinate to the Act and the Act prevails where there is afcouncil meets gain. Obviously Flinders would prefer to
inconsistency between them. Both the University Council and theonduct the elections for convocation under the new proced-

Executive of the Convocation prefer the provision contained in th?]ges set down in the legislation rather than in the existing

University’s Statute and this position is achieved by the substituted, : ; " oA ;
section 1% and the consequ(gntial amendments toysection 18. gislation. So, the Opposition supports the principles in the

Finally, Members will observe that the Bill contains a statute lawBill and supports dealing with it as a matter of urgency.
revision schedule. This has been included because the Commissioner
of Statute Revision has taken the opportunity presented by this Bill The Hon. M.J. ELLIOTT: | rise to support the Bill.
to UIIOdﬁ\te the (Ijrafting of E}he AdCt todm?tke it CO?SéStenthWith P|ain|Having done so, | note that | was told about two and a half
English principles and with modern drafting, including the remova ;
of gender specific references and of redundant subsections. Thisri]gurS ago that the Government was keen to get it through
clearly a desirable occurrence so that members of the UniversitSPday-
community can determine more easily what are their rights and The Hon. Anne Levy: | was told five minutes ago.

obligations under the Act. However, the amendments proposed i The Hon. M.J. ELLIOTT: At least your Party had

the schedule make no substantive changes to the Act’s operation o :
| commend the Bill to Honourable Members. agreed to it in the other place. There had been no consultation

Explanation of Clauses from either the Government or the university in relation to the
Clause 1: Short title matter. The advantage that the other two Parties have is that
This clause is formal. they both have representatives on the Flinders University
Clause 2: Amendment of s. 5—Council Council, so at least they should have had some warning that

This amendment provides that the 4 people elected to the Coungjl \yas coming. | had no warning whatsoever.
by the Convocation must be members of the Convocation who are ; ;

not employees or students of the University. Having said that, | must say that | have had an opportunity
Clause 3: Substitution of s. 17 to read through the Bill, which is not a lengthy piece of
17.  Convocation legislation, other than the schedule, which tackles issues such

Proposed section 17 provides that the Convocation consists of alls gender that need to be reviewed, and obviously there are

graduates of the University. The Convocation— ; i ; ;
“may, as it thinks fit, advise the Council in respect of then° real issues within that. Having taken that opportunity, |

management of the University and the policies and futurd €f€r to the questions as to the role of convocation.

strategies of the University; | had a discussions some 18 months ago with somebody
- must carry out any other function assigned to it by thefrom the university who had raised the issues in general
principal Act or a statute or regulation of the University.  tgrms, and | was aware that there were some concerns about

The rest of the proposed section provides for the proceedings - ;
the Convocation. The Convocation must elect a President (wh hat role convocation should play. In general, having read

when present, will preside at meetings) from its members every twérough the legislation, I had no diﬁiqulties exceptin n?'ation
years or whenever a vacancy occurs. A quorum of the Convocatiotd one clause, namely, clause 5, which amends section 20 of
consists of 20 members and no business may be transacted atffe principal Act.

meeting of the Convocation unless a quorum is present. Each | took the opportunity to make a phone call to the

member present at a meeting of the Convocation has one vote on an}/f -
question arising for decision and a decision carried by a majority ofNiversity and speak to some people there, and | was assured

the votes cast by members at a meeting is a decision of the Convoddat it is in conformity with what was requested by convoca-
tion. _ ) ) tion in council itself. | understood the problems that had
Clause 4: Amendment of s. 18—Conduct of business in Councllyisted in the past where convocation was simply obstructing

T|he am3endments in this clause are consequential on the passageBuncil. | must say that | was a little surprised that convoca-
clause o. :

Clause 5: Amendment of s. 20—Power of Council to makdion did not want council to bring back the statutes to look at
statutes, regulations and by-laws them as distinct from the power to reject them or to suggest
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that they be changed, with this backwards and forwards This proposal will split the royalty evenly such that 50 per cent
process that used to happen. | was surprised, but was told tHill go into the Fund and 50 per cent will go into Government

; revenue.
itwas what they wanted. In its review of theMining Act the MESA Review Committee

If elections were not imminent and what that entails, |determined that a common royalty rate of 2.5 per cent of the assessed
would have said, ‘Give me another four weeks.’ | will not do value should apply to all minerals and that the different rate (5%) for

that, but will take the assurances given by the two Parties argxtractive minerals should no longer apply.
the university itself. The Review Committee also considered that the present ar-

. . rangement with regard to royalties on extractive minerals could be

I again put on the record my concern that it has comeerceived as inequitable, in that the extractives industry was not con-
through so quickly. Only yesterday | had a blazing row withtributing directly to Government revenue by way of royalty as a
another Minister who does not seem to understand that tHgsult of mining the Crown’s minerals.

: ; ; It was further agreed by the Committee that the currently assessed
Upper House does take its role seriously and likes to look a(;alue for extractive minerals of $2.00 per tonne was far too low and

Iegi_slation_ and, depending on the C(_)mplexity of it, _havethat there was a need to raise this in line with other mineral as-

sufficient time. Although this is not a highly complex Bill, a sessments and those prevailing for similar commodities interstate.

few hours is not a lot of time. In discussions with industry generally and with the Extractive
The Hon. Anne Levy: Such is life. Industry Association in particular it was agreed that a more realistic

assessed value (on an ex mine gate basis) for most extractive
The Hon. M.J. ELLIOTT: Yes. | hope the new Govern- minerals would be $8.00 per tonne.

ment sorts itself out. The explanation | tried to give to a At 2.5% royalty, the proposed common rate, this would yield a
Minister yesterday did not seem to sink in, not by someoyalty of 20¢ per tonne which is considered fair and reasonable at

: this time.
reports | heard later, but perhaps over time— The effect of this Bill will be to split the 20¢, such that 106 is

The Hon. Anne Levy interjecting: payable into the EARF (as is now the case) and 10¢ is paid into State
The Hon. M.J. ELLIOTT: No, a different Minister. revenue.

Pethaps over time his education wil be completed. That ig, 08 2 TES0 1Y% ot tohns. ‘pproximatdly 51.0 millon
something of a distraction from the legislation that we havey i be pajd into the EARF (as is now the case) with a further $1.0

in hand, and I indicate that the Democrats support the seconlilion paid into revenue.

reading. As part of this proposal it is intended to review the assessed value
of extractive minerals throughout the State and determine a more
The Hon. R.l. LUCAS (Minister for Education and realistic assessed value of $8.00 per tonne to be effective from the

ChiIern’s Services): I .thank members for their support of date of operation Ofg;gg,']lgtion of Clauses
the legislation and indicate to the Hon. Mr Elliott, certainly  Clause 1: Short title
on behalf of the Minister (Hon. Dr Bob Such), thanks for hisClause 1 is formal.
support of the Bill. | understand the difficult position he has__Clause 2: Commencement .
been placed in. As | indicated to the honourable member, i}'h%gause provides for commencement by proclamation.
. . . . use 3: Amendment of s. 17—Royalty

he did decide to have further consultation and leave it fotrhjs clause has the effect of fixing the level of royalties paid on all
when we came back in the second week of October, thahinerals (whether extractive or otherwise) at 2.5 percent of their
would have been entirely understandable. | was certainlgssessed value. ) o
prepared to accept that on behalf of the Government and p »anIause 4: Amendment of s. 63—Extractive Areas Rehabilitation
that position back to the Minister concerned. Neverthelesssnis cjause provides that 50 percent of royalties received by the
on behalf of Dr Such, I am grateful for the honourableTreasurer from extractive minerals (instead of the whole amount) is
member’s consideration and support for the legislation.  to be paid into the Extractive Areas Rehabilitation Fund.

I conclude by saying that | think we would all agree that  The Hon. T.G. ROBERTS secured the adjournment of
we are much misunderstood here in the Legislative Councthe debate.
by some of our Lower House colleagues—both Labor and
Liberal—and it is an ongoing task for all of us to educate our EASTER (REPEAL) BILL
Lower House colleagues about the true value and worth of
and need for the Legislative Council and Legislative council- Received from the House of Assembly and read a first
lors. | again thank honourable members for their support. time.

Bill read a second time and taken through its remaining  The Hon. R.I. LUCAS (Minister of Education and

stages. Children’s Services): Mr Acting President, | draw your
attention to the state of the Council.
MINING (ROYALTIES) AMENDMENT BILL A quorum having been formed:
Received from the House of Assembly and read a firstPOLLUTION OF WATERS BY OIL AND NOXIOUS
time. SUBSTANCES (CONSISTENCY WITH
The Hon. K.T. GRIFFIN (Attorney-General): | move: COMMONWEALTH) AMENDMENT BILL

That this Bill be now read a second time.
| seek leave to have the second reading explanation inserted
in Hansardwithout my reading it.

Leave granted. The Hon. BARBARA WIESE: This is an important

The object of this small Bill is to have a portion of the royalty, €nvironmental measure and the Opposition supports it. The
currently payable on extractive minerals, paid into Governmensubstance of the Bill, which seeks to make control measures
revenue. ; ; ; ;

- relating to pollution of the sea by ships more stringent

Under the presenMining Act 1971100% of the royalty on . . -
extractive minerals is paid into the Extractive Areas RehabiIitationerm:"rges_from the Inte_rnatlonal Convention f(_)rthe Prevention
Fund (EARF) which is available to the mining companies for Of Pollution from Ships or MARPOL, as it has become

subsequent rehabilitation work. known. This is an international treaty of the International

Adjourned debate on second reading.
(Continued from 25 August. Page 227.)
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Maritime Organisation, and Australia has incorporated certain | understand that currently under consideration in national
aspects of the treaty in legislation at the Commonwealthforums are further amendments which no doubt will come
State and Territory levels. before the Parliament relating to the reception of rubbish and
Australia has a vast coastline and spread of territoriafewage in ports around Australia. These amendments, too,
waters. It is critical that we demonstrate to ourselves and alswill emanate from MARPOL and the international maritime
to the international community that we take seriouslyforums. My understanding is that this legislation mirrors
responsibility for this national and global resource and thaamendments which have been made already by the Common-
we are committed to its protection. In recent years we havevealth Parliament and which have been or will be incor-
all been appalled by environmental disasters such as thgorated in the legislation of other States and territories.
Exxon Valdeil spill in Alaska and, closer to home, the  There are two issues which | would like the Minister to
disintegration of an oil tanker off the coast of Westernaddress in her reply. Her second reading explanation
Australia a few years ago. indicated that the Commonwealth measure was brought into
At least out of disasters of this kind sometimes comeg®peration on 6 July 1993. This raises the question of why
some good, because in the case of the disaster in Alaskghere has been such a delay in introducing mirror legislation
understand that, at least in the United States, there has nd@io the South Australian Parliament in accordance with the
been the development of new design and constructioRational agreement. In addition to making some comment
standards for vessels in that country. Further, with th@bout that, will the Minister also indicate whether any other
production of such excellent studies as the Ships of Sham@tate or Territory has yet to fulfil its obligation with respect
Report, which was commissioned by the Federal Governto the introduction of this legislation?
ment, we have all become more aware of the international Finally, | seek clarification of a related issue, and that is
shipping scandal which has allowed shipping registration anthe current arrangements that exist concerning management
maintenance standards to be thwarted and/or ignored, therepjthin South Australia of the national plan to combat
leading to a rapid increase in the number of ships plying th@ollution of the sea by oil. Under the national plan a State
seas of our globe which are good for nothing but scrap.  committee exists to preside over oil §pi|l issues and oversee
What is more, too many ships have been carrying an§mergency and clean-up operations in the event of an oil spill
continue to carry highly polluting and noxious cargoes. Thedccurring in waters which surroupd this Stat(?. | am aware that
Federal Government is to be congratulated on the importaffi€ Chairman of the State committee, Captain John Page, who
contribution it has made to the international debate on thes&as an officer of the marine and harbors agency until
matters, for the action that it has initiated in internationalf€cently, has now left, so | ask the Minister whether his
forums to address the existing inadequacies and also for tig€parture has led to the appointment of a new chairperson and
more stringent measures that it has introduced in Australia tyhether there have been any other changes in the manage-
deal with shipping companies which operate substandar@ent of oil spill issues in this State as a result of that change
ships within Australian ports and waters. However, theand the structural changes that have been occurring within the
Australian Government alone cannot solve the world'sTransport Department and related agencies since this
shipping problems, and there is much to be done Withi@ov_ernment assume(_j office. 1 will be mter_ested to hear the
international maritime organisations and by Governments dieplies to these questions. | support the Bill.
other nations before we will see a significant improvement .
in standards and before we can be assured that our maring 1 n€ Hon. SANDRA KANCK secured the adjournment
environment is safe from pollution emanating from ships. ©' the debate.
The measure before us, which among other things reduces REAL PROPERTY (VARIATION AND
the aIIowabIellnstantaneous rate ofdlscharge from the cargo EXTINGUISHMENT OF EASEMENTS)
space of an oil tanker, reduces the oil content of effluent from AMENDMENT BILL
the machinery space of ships and requires that ships be fitted
with 15 parts per million of filtering equipmentis a step in  Retyrned from the House of Assembly without amend-
the right direction. | must say that, to me, it is somewhatyent.
astonishing that the requirement for Australian ships to have
on board an oil pollution emergency plan is only now being ADJOURNMENT
incorporated in legislation. Nevertheless, it is a welcome step
forward. One can only hope that those ships which do not At 6.6 p.m. the Council adjourned until Tuesday 11
have such a plan now are in a minority. October at 2.15 p.m.



