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chiefinspectors out of 37. There are no women superintend-
LEGISLATIVE COUNCIL ents, chief superintendents, commanders or assistant commis-
sioners. There is one male deputy commissioner and one male
commissioner. Certainly, in his address to the seminar,
Assistant Commissioner Murray expressed his concerns
about the paucity of numbers and mentioned some methods
they are adopting to try to alleviate this. My questions to the
LEGISLATIVE REVIEW COMMITTEE Minister are (and the Minister for the Status of Women might

take note of these, t00):

The Hon. R.D. LAWSON brought up the ninth report of 1. What measures has the Minister taken to ensure that

Wednesday 19 October 1994

The PRESIDENT (Hon. Peter Dunn)took the Chair at
2.15 p.m. and read prayers.

the committee 1994-95. more women are employed in the Police Force of South
Australia?
PAPER TABLED 2. What strategies have been developed to ensure that
women are integrated at senior management levels of the
The following paper was laid on the table: force?
By the Minister for Transport (Hon. Diana Laidlaw)— 3. Ifany strategies have been developed, who will ensure
South Australian Housing Trust—Report, 1993-94. that they are implemented?
4. Will the Minister actively support a recruitment
MINISTERIAL STATEMENTS campaign to encourage more women to join the Police Force

. in South Australia?

The Hon. K.T. GRIFFIN (Attorney-General): | seek 5. Will the Minister for the Status of Women work with
leave to table two ministerial statements made in anoth§fe cojleague to ensure the success of these strategies?
place, one by the Minister for Primary Industries on Tatiara e Hon. K.T. GRIFFIN: | will be pleased to refer those
:\/Igatwc.)rrzﬁPFy Ltd ﬁmd .the hother by the Minister for questions to my colleague the Minister in another place and
n I‘_Jsma alrsdon Shopping hours. to bring back a reply. I think it ought to be said that it is only

eave granted. in the past four or five years—not much longer—that the
Police Force has seemed to be a more desirable occupation

QU ESTION TIME for women, and that is a historical position rather than the
result of any action taken by previous Labor Governments or
POLICEWOMEN the Liberal Government during 1979 to 1982. | hold the

strong view that there ought to be a proper representation of

The Hon. CAROLYN PICKLES: |seek leave to make women in the Police Force. In fact, when | was acting
a brief explanation before asking the Attorney-Generalminister earlier this year (I am sure it was only coincidental)
representing the Minister for Emergency Services, a questionwas pleased to be able to announce the promotion of a
about women police. woman police officer to the rank of chief inspector, and |

Leave granted. think that is very commendable. | know that among those

The Hon. CAROLYN PICKLES: This morning |  higher echelons of the Police Force those two very senior
opened a seminar that was part of the Women's Suffragefficers are also very well respected overseas, because as |
Centenary celebrations, Future Directions in Women'secollect one of them was on a training course with the F.B.1.
Policing, which was attended by a number of women policeand is probably the foremost expert on certain aspects of
officers in this State. My speech related to the paucity ofolice work in Australia as a result of that training. So, as a
women police officers in South Australia, particularly at theGovernment we would certainly be very supportive. | will
higher levels. For the benefit of members | should note thesgfer the specific questions to the Minister, as | have indicat-
rather serious statistics. In South Australia women make ugd, and | will bring back a reply.
14.96 per cent of the Police Force: 82.03 per cent of all The Hon. CAROLYN PICKLES: As a supplementary
female police officers are represented at cadet, probationagyestion, which | had incorporated in my question: will the
constable and constable level and 17.13 per cent of femalginister for the Status of Women work with her colleague to
police officers are represented at senior constable level anghsure the success of strategies to get more women into the
above. Female police officers of the rank of senior constableglice Force?
and above make up 2.5 per cent of the force and only 4.59 per The Hon. K.T. GRIFFIN: | will refer that question and

cent of all female police officers occupy positions of sergeanbring back a reply. That is what you wanted, is it not?
and above. This is .68 per cent of the total force’s strength.

The Hon. Anne Levy: It is even worse than in Parliament. FORWOOD PRODUCTS

The Hon. CAROLYN PICKLES: It certainly is.

The Hon. K.T. Griffin: You have to put that in context. The Hon. R.R. ROBERTS:| seek leave to make a brief
The PRESIDENT: Order! The Minister will have the explanation before asking the Attorney-General, representing

opportunity to answer the question. the Minister for Primary Industries, a question about Forwood
The Hon. CAROLYN PICKLES: | can respond to the Products’ relocation of employees.
Attorney’s interjection. Leave granted.
The Hon. L.H. Davis: After 11 years of Labor Govern- The Hon. R.R. ROBERTS: | believe that Primary
ment, they— Industries (SA) employees who had been made available to

The Hon. CAROLYN PICKLES: They are blaming Forwood Products have received separation package offers
themselves too, so | am asking what strategies you will haveontaining three options. This offer was made last Friday
If we look at the management level, that is, inspector andveek, and | believe it has caused a great deal of concern. To
above, we see that there are two inspectors out of 43 and twidicate the sorts of concern being expressed | read from a
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letter that was sent to me by the wife of an employee by wayepresenting the Minister for Environment and Natural
of explanation. The letter states: Resources, a question on filtered water and its cost.

As the wife of a Primary Industries (SA) employee made Leave granted.
available to Forwood Products, | would like to express my concern  The Hon. T.G. ROBERTS: In the Advertiserthis week
at the insensitive and inflexible way in which the South Australial ; ; ;
Government and Forwood Products are pursuing the privati:satigwe have had three front page headlines on the qu:all_ty of Hills
and displacement of Government employees. A package containitfjater. On Monday 17 October the headline read, ‘Hills water
three options for the above-mentioned workers was distributed ofuality shock’. On Tuesday 18 October we had ‘Water fears
Friday 7 October 1994, to the surprise of most people. mount’, and a number of questions were asked in this place

Afterlemptl10yeﬁs and families exarglneddthe options put fotl)'}NardEy a colleague of mine, Mr Feleppa, and by the Hon. Mike
it was clear that the move to Forwood Products was inevitable ang.,. ' - ' ; .
contained little financial pain. | believe most workers and their 0t of the Democrats in relation to that headline. Today,
families accepted this at the time. On Saturday 8th (the nexd9 October, we have a headline, ‘Filtered water for 100 000
morning), Forwood Products management discovered that all 50feople’.
packages distributed contained major errors in the figures, and The Hon. R.I. Lucas interjecting:

workers would now have their pay cut trebled if they wished to .
continue their current job. Not wanting to be exposed to any legal 1he Hon. T.G. ROBERTS: No, it is not Government

problems, company managers began to distribute amended offersagtion, and if you read th&dvertiseryou will see that it is
employees. These notices were even delivered to home addressesgit Opposition action, either. THelvertisethas become the

a S"t"t”r?ay morning less than 24 hours after the first notices weigsicial Government and the official Opposition in this State.
sent out.

The decision on what to do is made worse by the fact that lesk You read the article—
than two weeks have been given to reply to the offers proposed. This The Hon. L.H. Davis: That says a lot for you, doesn'tit.
seems hardly enough time to consider what may affect most families The Hon. T.G. ROBERTS: Well, it doesn’t say much for

financially for years to come. ou, either. It says even less for the Government
I feel little thought has been given to the wives and children o oY ) Y '

the workers. | know personally the stress of major decision making Members interjecting:
has been compounded by the incompetence of management with the The PRESIDENT: Order!

mix up of the proposals. | know that many of the families feel as|  The Hon. T.G. ROBERTS: If there is something less

28nacrécrin2?pefully this letter brings to your attention some of OUIIrpowerful than the Opposition it is probably a Government

| also understand that the unions representing the workers ffickbencher. I understand the Hon. Mr Davis'’s frustration.

this industry sought the withdrawal of some of these noticed NiS iSsue is something that should give both the Government

so that consultation could take place. and the Opposition cause for concern. Two questions were
I understand that last Monday a 30 minute meeting wa&Sked on water quality. | do not think the Hon. Mr Feleppa’s

held between the Minister and employee representatives, af€stion gotarun. The Hon. Mr Elliott's question may have

| am advised that he accepted at this meeting that he w9t a run— S

responsible for the time frame set down in the packages, even An honourable member interjecting:

though he originally claimed that Forwood Products were The Hon. T.G. ROBERTS: It may not have been in the

forcing the issue and claiming that the Cabinet was forcingprint media but I am sure he got a run on the radio.

the pace. Itis a pity that the Cabinet again appears to reject The Hon. R.1. Lucas interjecting:

the consultative enterprise bargaining approach to another The Hon. T.G. ROBERTS: How much of a run did you

industrial matter, especially after the success of this approaajet?

recently in the matter of public superannuation. The Hon. R.I. Lucas: | think the cleaner got interviewed,
The Opposition clearly favours the consultative enterpriséut | didn't.

agreement approach rather than the authoritarian and The Hon. T.G. ROBERTS: Another cause for concern,

dictatorial confrontqtioni§t approach. Pr_oper.consultation withMr President! The article states:

employees and their union representatives is preferable to the Filtration plants are planned for Swan Reach, Naime and

dispute being created with all the accompanying baggage thahndorf. The Swan Reach plant will supply Barossa Valley and

goes with it. My questions to the Minister are: Mid North residents, while the Nairne and Hahndorf plants will
1. Will the Minister withdraw the letters and proposals supply dozens of Hills townships. An additional 10 smaller plants
currently on offer to the work force? are proposed for the River Murray townships of Murray Bridge,

4 . . Jailem Bend, Loxton, Renmark, Berri, Mannum, Barmera, Waikeri
2. Will he rescind any proposals which havetheeffectofs?r;hameyndén% ,f,?"énge_ ark Bettl, Mannum, Barmera, Tarens,

altering conditions or status of employment for Primary
Industries South Australia ‘made availables’?
3. Will he remove the threat to deem Primary Industri

South Australia ‘made availables’ as being redeployed if the . X
fail to exercise any of the options within the proposed tim uspect, being the cynic that | am, that the depar_tm_ent had
frame? some sort of plan in place and that somebody inside the

4. Will he enter into proper consultation processes Withdepartment either tipped off thidlvertiseror somebody—

the unions on the issues of future conditions and work 1heHon. R.l. Lucas: | spent half an hour telling them.
arranged for Primary Industries South Australia workers? ~ The Hon. T.G. ROBERTS: —uwithin the Party, away
The Hon. K.T. GRIFFIN: | will refer those questions to from the Minister—which is even more disturbing if it was

my colleague the Minister for Primary Industries and bringSomebody outside the Minister's office—leaked the informa-
back a reply. tion. The budget did pre-empt that money would be spent on

filtering Adelaide’s water and surrounds. We have a whole
WATER QUALITY list of areas that will be filtered, and members on both sides
of the House would be thankful for that. The Minister is
The Hon. T.G. ROBERTS: | seek leave to give a brief quoted as saying that there will be no change to the pricing
explanation before asking the Minister for Transport,system, even though the—

If we look at and analyse those filtration plants and those
esIownships, I do not think the policy would have been drawn
p between Monday night and Wednesday night. | would
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The Hon. R.I. Lucas: A spokesperson for the Minister— editorial was that, as a result of the front-page stories of the
someone walking past the telephone at the time. past two days, the Government had had a major change of
The Hon. T.G. ROBERTS: A spokesperson for the direction, had found $110 million and was now going to filter

Minister said that there would be no change to the pricingvater for 100 000 lucky residents in the hills and in the lower
system. That gives me cause for concern because the Ministiglid North part of South Australia. As | said, | cannot indicate
has not made the statement himself. | quote from thighat. It is a statement and a series of announcements have

morning’sAdvertiser as follows: been made. The funding that was announced in the budget of
Water rates have not entered into the plans at all; they are @PProximately $1.5 million this year is for initial feasibility
separate issue altogether. and design work. The number of 13 filtration plants is what

'@ tentatively projected at this stage, and that is the best guess

at this stage; two for the Adelaide Hills area, one for the
wan Reach area and up to 10 for the river towns, as
escribed by the EWS. Again, the final decision on whether

7 ’

allocated to consumers 13 is the number or whether it will be slightly less will be

th 2. ?iven t?at V\ﬁﬁer qualitydat tr(;effilterﬂp])oil\r}lt will re'YIﬂE decided by the EWS and the Minister for Infrastructure after
e water quality at the pumped end from the Murray, will they, o 1,5 feasibility studies have been brought down.
Government be extending the wetlands filtering programs and

ponding programs on the eastern side of the Mount Lofty 1€ Hon. T.G. Roberts interjecting:

Ranges? The Hon. R.I. LUCAS: You do not think they will go
The Hon. R.I. LUCAS: As the Minister representing the further—well, I will not comment on that. | would be pleased

Minister for Infrastructure today, and as | was the Actingto refer those other parts of the honourable member’s

Minister for Infrastructure over the past few days, | wouldguestion to the recently returned Minister for Infrastructure

like to answer that question and put some comments on tH&d ask him to bring back a reply as soon as possible.

As a member of the Opposition, | understand that they are
separate issue altogether, but my questions are:
1. How will the cost to Government be assessed an

record. The Hon. T. CROTHERS: As a supplementary question:
The Hon. T.G. Roberts: Are you going to give us the full given that the Minister in his statement has indicated the cost
story? to be $110 million for 100 000 people, and that equates to

The Hon. R.I. LUCAS: No. | think the events of the past $1 100 per capita for the supply of that filtered water, how
three days in relation to th&dvertiserprobably will not be  much of the additional charges would be borne by those
fully told until the Adelaide Reviewvrites either a David 100 000 people were the EWS to be privatised?

Bowman piece, maybe a Chris Kenny piece or a Christopher The Hon. R.I. LUCAS: | will refer those questions to the
Pearson piece. | will leave to the fearless pages of th&finister. But I think the honourable member ought to be a bit
Adelaide Reviewny further commentin relation to what has cautious in making those back-of-the-envelope calculations.
occurred with this story and thdvertiserover the past three The Hon. T. Crothers: | am simply asking a question.

days. The Hon. R.l. LUCAS: And | am simply saying that you

The Hon. L.H. Davis: They tried to do something big : .
before Mr Murdoch was in town. ﬁgggldbgsaﬁggtl_ous in those back-of-the-envelope calcula-

The Hon. R.I. LUCAS: The Hon. Mr Davis makes a )
comment which may find its way into akdelaide Review The Hon. Anne Levy: You do not want to believe the
article, but I suspect it will not be reported in thdvertiser ~ 19ures he gives you. Never believe the figures he gives you;
As | said by way of interjection earlier, | spent some 30thatis what you are saying.
minutes talking to the journalists yesterday in relation tothe The Hon. R.Il. LUCAS: | have more faith in the Hon.
water filtration and the water quality issue, some of whichMr Crothers. | give him some credit. Your colleague the Hon.
was reported under the general heading of ‘State GoverrAnne Levy says, ‘Never trust your figures,” Mr Crothers, but
ment’ and which quoted a spokesperson for the Minister—ndt must say that | would not be as damning of the Hon.
me, by the way but, | presume, a spokesperson for the abseWr Crothers as the Hon. Ms Levy has been. | have found the
Minister—and a number of other unattributed commentdion. Mr Crothers on occasions to have been right. He has a
described on behalf of the State Government. reputation, at least in the past, of being a bit of a number

As much as | would like to indicate to the Hon. cruncherinthe centre left, and he occasionally got his figures
Mr Roberts that this Government was able to put together thigght—and on one recent occasion did pretty well, which |
particu|ar package between Monday morning and Tuesd Iked about last week—but that is a diversion. First, the
afternoon, in all honesty and in noting that | do not want to$110 million is the best guesstimate at this stage. Final
be guilty of misleading the Parliament, | cannot say to himfeasibility work needs to be done in relation to the number of
that the Government was in fact able to put together thiglants and obviously the total cost. So, they are only esti-
package between reading Monday mornifgvertiserand ~ mates at this stage.
the copy going to bed late yesterday afternoon for today’s The second issue is that the Government does not have a
Advertiser As | indicated to theAdvertiser yesterday, lazy $110 million of taxpayers’ money sitting around for the
basically all of these announcements were made in the budgeéxt two and a half years to put into this project. The
this year and in subsequent statements soon after the budgatnouncements made by the Minister are that these schemes
and have been variously reported in some sections of thgould largely be done by the private sector through the build-
media by the Minister for Infrastructure and other spokeseown-operate (BOO) scheme. Again, that will need to be
persons as a result of the budget announcements. considered as part of the feasibility study. The Minister's

| think it is fair to say that the good readers of the position—and | have heard him mention it on a number of
Advertiserthis morning might have struggled to get that occasions—is that itis not the policy of the State Government
impression. The impression that a reader of Aldwertiser  to privatise the EWS. | will refer those further questions to
might have got had they read the front-page story and ththe Minister and bring back a reply as soon as possible.
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The Hon. T. Crothers: You are proposing that it should comments, | will seek to obtain a specific reply for the
be complemented by private capital, aren’t you? That is youhonourable member from the Minister.
ideal.
The Hon. R.I. LUCAS: The idea is that the private sector CREATIVE NATION
would, in effect, build, own and operate—the BOO scheme. .
The Hon. A.J. REDFORD: | seek leave to make a brief

That is the proposition at the moment. k - e .
prop explanation before asking the Minister for the Arts a question

HOUSING TRUST TENANTS about Creative Nation and the arts.
Leave granted.

The Hon. SANDRA KANCK: | seek leave to make a  The Hon. A.J. REDFORD: This morning's press and
brief explanation before asking the Minister for Transportyesterday evening’s media contained reports of the proposed
representing the Minister for Housing, Urban Developmenfederal Government program involving Creative Nation, in
and Local Government Relations, a question on the removaarticular a $250 million package made available in the area

of tenants from Housing Trust homes at Mitchell Park. ~ Of arts by the Federal Government. | draw the Minister's
Leave granted. attention to an article that appeared in this morninige

The Hon. SANDRA KANCK: Housing Trust families com'menting on th? package. Written. by Mr Kenneth
at one public housing estate at Mitchell Park have been tolfavidson. !n that article Mr Davidson said: o
by the Housing Trust that they will be moved and their homes _The Keating Government's cultural statement is elitist, Sydney-
demolished. | am informed that is so that more up-markege””'c’ gee-whiz ignorant about multimedia and a triumph for
X : . . - ultural bureaucracies.
properties can be built on the site to house full rental private The Hon. L.H. Davis: He’s a Labor i list
tenants. | understand that 20 children of families in these 1€ MON. L.H. bavis: Hes a Labor journalist.

homes who attend Tonsley Park Primary School may b The Hon. A.J. REDFORD: Yes, he is_a Laborjournalist.
forced to shift schools as a result. This will also have th also understand that the bulk of the information that has

ome in on this topic to various bodies involved in the arts in

effect of reducing student numbers at Tonsley Park Primar h =
School, thereby making the school less viable and destroying' € State _ha§ been by way of _the media reports appearing in
is morning’s papers. In the light of that, | ask the Minister

the community. My questions to the Minister are: . ;
e following questions:

1. Was any consultation undertaken by the Housing TruslrI - . .
with the affected residents at Mitchell Park? 1. Does the Minister share the views of Mr Davidson as
reported in this morning’é\ge?

Augfralﬂgwwm%r;ya(#ggtreg%uslsnugcg rrlr.l]sc,)tvgess![ge:éﬁ moﬁg#]th 2. Would the Minister advise what is in this Creative
Trust homes to make wa fgr rivate dwellings? INation package for South Australia?
ytorp gs: The Hon. Anne Levy: Has she read it?

3. What guidelines are being put in place and what The Hon. A.J. REDEORD: | am sure she has
consultative processes are being used by the Housing Trust 5 Whatiwés. the consultétive process adobted by the

with residents facing eviction because their homes are beir@ommonwealth with the States in developing this package?

sold? . The Hon. Anne Levy: Meetings all over the country.
4. How many students will be moved from Tonsley Park  1he PRESIDENT: Order!

Primary School as a result of the Mitchell Park Housing Trust  The Hon. DIANA LAIDLAW:

residents having to move; and what are the implications fog, ¢ tive Nation about three minutes ago. My office has been
the resourcing of the Tonsley Park Primary School? seeking it for the past 24 hours, following promises from the

The Hon. DIANA LAIDLAW: | will refer that question  office of Federal Minister Lee that it would be provided
to my colleague in another place and bring back a reply. Iesterday. | am aware that the Department for the Arts and
the meantime, 1 would add that. the Mitchell Park-Tonsleycytyral Development, at least at 2 p.m., had still not received
Park area, particularly the Housing Trust area, has been tbﬁcopy of the paper. We had, however, received copies of
Whgther there was to _beamajor transport interchange ir,‘“'@nly the good news is spelt out. The trouble for South
region under the previous Government. There was considefgstralia is that there is not a great deal of good news in this
able uncertainty for local residents at that time. | was aske ackage. | welcome, of course, the extra funds that the
by the present Minister if we would be proceeding with suchregeral Government is going to commit to the arts in general.
a major interchange proposal, and | have indicated ‘No." | gpplaud the initiatives in terms of film and multimedia
understand that the initiatives that he has now taken are in th§scause of the additional work that that will provide for
light of the changed funding formula under the Common-gtists in South Australia. | also believe that, through
wealth-State Housing Agreement— multimedia work and CD-ROMs in particular, the arts will

Members interjecting: become more accessible to a much wider audience than has

The PRESIDENT: Order! | can hardly hear the Minister. enjoyed the arts in the past.

The Hon. DIANA LAIDLAW: —and a general need in Those initiatives, in terms of film and in multimedia
the area to upgrade or redevelop houses that have betethnologies, reflect the arts cultural development task force
allowed to fall into considerable disrepair over a number ofeport that we brought out earlier this year and they also
years because of this uncertainty about the future of thoseinforce the initiatives that have been taken in this State over
houses and the Tonsley interchange. They have faced amleast the past 10 months to ensure that we are well placed
uncertain future for some time, and the houses have beénthose fields to take up new initiatives if they were offered.
allowed to fall into disrepair because of indecision by theThe initiatives have now been offered through extra funding.
former Government about the Tonsley interchange area. Ifhe tragedy for South Australia in this area is the fact that,
those circumstances, the Housing Trust was not prepared tmlike any other State, there is no specific initiative for South
invest further funds in those houses. Further to those generAustralia. | note thé\gethis morning was heralding the fact

| received the paper
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that ‘Victoria wins three arts bodies’. So, the Labor Govern-his is of concern not only to the Government, and | suspect
ment has provided to Victoria—where | suspect it thinks itthe Opposition, but to all members of Parliament. It is of
has more marginal seats than it has in South Australia—thrggarticular concern to the arts community and younger people
major new initiatives for specific institutions. There was noin South Australia who would wish to have a future in the arts
such support provided to South Australia. | had been askeid this State. While the perception is reinforced by this
to phone Mr Lee, as | indicated to this place in the past weelgultural statement and the awarding of scholarships that a
in relation to an initiative that the Federal Government waduture in the arts lies only in the eastern States, it will be
developing for a national gallery of Aboriginal Australia. particularly difficult for us, no matter what initiatives we

Someone from Mr Keating's or Mr Lee’s office must have take, to keep younger people here and for them to believe that
leaked that initiative to th8ydney Morning Heraldnd, after  they have a future in the arts in this State.
that, press comment and some uproar by people associated So the perception not only in the arts but in other areas,
with the national museum proposal in Canberra, the Federébo-I accept that-is that we have had a drain on younger and
Government lost its courage or nerve to pursue this initiativeexperienced people leaving the State over a number of years.
Itis an initiative that should have been taken because Souie need to turn that around but it is difficult to do so while
Australia, with the fantastic collections that we have at thehe Federal Government is awarding the funds in the way that
South Australian Museum and with the Tandanya initiativesit is at the present time.
is best placed in Australia to be the centre for Aboriginal
Australia. The Federal Government, including the Prime PARKING SIGNS
Minister, recognised that up until a week ago. As | say, the
Federal Government has lost its nerve and, as a consequence,The Hon. BARBARA WIESE: | seek leave to make a
this lost opportunity has considerable ramifications for Souttprief explanation before asking the Minister for Transport a
Australia. question about parking signs.

On my assessment we are the only State or Territory in Leave granted.
Australia that does not have a specific funding initiative and The Hon. BARBARA WIESE: Recently | have become
that is a particular worry for South Australia. | have written aware of a trial scheme that is being implemented in New
to the Prime Minister today to highlight that fact and my South Wales which, if it is successful, would do away with
correspondence indicates that there will be further negoticthe many ugly parking signs that exist on suburban streets in
tions on these issues. | understand from Mr Lee’s office thaBydney and other Australian cities. This new parking system
further negotiation would be acceptable. The difficulty is that replaces parking signs with a colour coded system whereby
unlike the other States and Territories, we are on the badte kerbside is painted in two different colours to indicate to
foot. We have to negotiate for further specific funds, rathemotorists what parking restrictions, if any, operate in that
than being provided with them, as is the case with the othdpcation. In other words, a colour coded system is being

States and Territories. trialled. Under the scheme a broken green line painted on the
Members interjecting: kerb will tell motorists that they can park there; a broken red
The Hon. DIANA LAIDLAW: There is a lot of noise.  line denotes parking restrictions and a solid red line denotes
The Hon. Anne Levy interjecting: no parking.

The PRESIDENT: Order! Signs are being installed at the corner of each street to

The Hon. DIANA LAIDLAW: There is much squealing explain the system and it is expected that, if the system
and screeching from the other side, but | would have thoughworks, not only will there be a large reduction in the number
that Opposition members would share my concern about thef existing parking signs but also a saving in taxpayers’
possible future for the Adelaide Symphony Orchestra. Thergnoney through the reduction in the number of signs needed.
is considerable disquiet throughout the music field about theunderstand that the scheme in New South Wales is being
proposal in the Keating statement to let the Sydney Symphsupported not only by the roads and traffic authority but also
ny Orchestra stand alone. If that proposal is pursued and they relevant councils, the police and the NRMA. Since this
orchestra goes out of the ABC network, with all the positivesystem has the potential to save money and to reduce visual
links that that provides, one must be most concerned abogbllution in suburban streets, will the Minister monitor the
the future funding arrangements for the Adelaide Symphonprogress of the New South Wales trial and, if it is successful,
Orchestra. will she consider the introduction of such a scheme in South

Certainly, | am concerned that representations in the pasfustralia?
in terms of the Adelaide Festival, have not been taken up for The Hon. DIANA LAIDLAW: The New South Wales
it to be a festival of excellence in this country. That issue isscheme is being monitored by the transport authorities across
also a lost opportunity. The package is a mixed bag for SoutAustralia at the present time. The scheme has generated
Australia. Certainly, my initial response from reading theconsiderable interest because it builds on the fact that lines
press release and initial media reports, although | have néiave been used for years in traffic management terms for
read the report itself, is that it does reinforce what we haveirecting motorists, whether it be a broken line or an unbro-
seen in the recent awarding of scholarships: it has a strorign line indicating whether one can or cannot pass or double
focus on the eastern States. lines. Such white lines have been used for years for traffic

There will have to be something equivalent to a councimanagement and so have coloured lines in terms of yellow
of war set up in this State in terms of increasing our profildines meaning prohibited use at various sites, indicating to
in the eastern States and with the Federal Government and theotorists not to park in certain areas. In a general sense that
Australia Council. It is not only on this occasion because iis not new. They are simply extending what has been the
has been true over a number of years that South Australia practice for many years with the introduction of further
the performing and visual arts, in particular, and also in theolours and, as | say, it is being monitored by all road traffic
crafts, has been losing out heavily in funding terms to theauthorities around the country because of the visual pollution
eastern States, particularly Sydney and Canberra. | know thesue and because of vandalism. The vandalism of signs costs
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each authority and council a lot of money each year. designer, Kay Lawrence, Elaine Gardner, the assistant weaver
The other issues are road safety, the people on cars, bikaad all the community weavers. They are an asset to this
or motor bikes who collide with these signs from time to timeplace. | was very pleased that you, Sir, welcomed us to this
and generally the cost of the erection of these signs. For aRarliament today and were part of the ceremony of receiving
those reasons the trial in New South Wales is being monithese tapestries.
tored closely. | assure the honourable member that at this The tapestries were commissioned by the Women'’s
time the results look quite good and that they are being quitSuffrage Centenary Committee, and that is to cease function-
well understood by the people using that area, so there iag at the end of this year. If we are to proceed with such an

some promise for the wider use of this scheme. initiative we would have to look at another means of commis-
sioning such a work. It would be great if the Parliament itself
TAPESTRIES looked at forming a body to commission a tapestry for this

_ . place, whether it be on women’s suffrage, which | think
The Hon. ANNE LEVY: | seek leave to make a brief yoy|d be fantastic, or on some other subject related to this
explanation before asking the Minister for the Status Ofplace. There is not only the area behiddnsardand the
Women a question about the women's suffrage centenaiyedia, but looking around now | see that we have a lot of
tapestry. blank walls on the balcony area, and over time it may be that

Leave granted. . other commissioned works of art could brighten this place
The Hon. ANNE LEVY: Along with many members of gnd be of some symbolic relevance to it.

this Council and the other place | attended today’s ceremony | gm keen to see some of my colleagues following

for the official unveiling of the two suffrage centenary Question Time today. There have been discussions in recent
tapestries which have been hung in the other place. | am SWjgeeks about having a sin bin and other disciplines with
everyone appreciates the artistic merit as well as the strongspect to members of Parliament, but they only have to look
symbolic value of these tapestries, which will be a lastingyt Catherine Helen Spence, Mary Lee or Elizabeth Webb
reminder of these suffrage centenary celebrations in 1994yjicholls and the stern looks on those women’s faces, which
_In private conversation | have previously spoken to thenay bring some members to their senses every now and again
Minister regarding the possibility of getting a suitable ynen things get out of hand, especially given the way
tapestry to hang in this Chamber so that we, too, coul&atherine Helen Spence looks at the Speaker and keeps an
participate in both the aesthetic and the symbolic values ddye on the Parliament as a whole. | think that that symbolism

tapestries such as this. After all, the Suﬁ:rage Bill was passegnd those features are another Joy of the tapestries_
in 1894 not only by the House of Assembly but also by the

Legislative Council, so both Houses of Parliament were STATE FINANCES
closely involved in achieving that historic milestone.

One of the tapestries in the other Chamber can be taken The Hon. T. CROTHERS: | seek leave to make a brief
to be women and Parliament in the nineteenth century and tretatement before asking the Leader of the Government in the
second one can be taken to be women and Parliament in ti@ouncil, representing the Premier, a question about future
twentieth century. It seems to me appropriate that therState Government actions possibly imperilling the nation’s
should be a tapestry for this Chamber which could symbolisalready acute balance of payments problems and general
women and Parliament in the twentyfirst century. As thandebtedness.

Minister will be aware, because of the sloping walls of alarge Leave granted.

part of this Chamber we felt that the appropriate place to hang The Hon. T. CROTHERS: | hear members laugh, and
the tapestry would be on the wall behiH@nsardwhere, if  perhaps it was such foolish laughter that led us to the perils
hung high, it would be visible to everyone in the Gallery andthat we now suffer from the activities of some of their friends
to all who walked through the doors at the southern end of thin the 1980s.

Chamber. The Hon. R.I. Lucas: You were in government.

Has the Minister given further consideration to this idea, The Hon. T. CROTHERS: You may interrupt if you
and does she feel it would be possible to commission aish. If it is your wont to interrupt, by all means do so and
tapestry—I| would suggest from the same designer, Kayontinue on in your ignorance.

Lawrence, the person who designed the other two—which Members interjecting:

could then hang in this Chamber? Even if this is achieved The PRESIDENT: Order!

after the end of the centenary year, does the Minister feel that The Hon. T. CROTHERS: Thank you, Mr President. As
this idea is worth pursuing? If so, what means would sheny opening remarks would indicate, along with other
propose to achieve what | feel would be a most desirablaustralians | have been concerned for some time now with
addition to this Chamber? Australia’s overseas debts and its balance of payments

The Hon. DIANA LAIDLAW: | agree with the honour- problems, both of which are inteoven. Australia’s present
able member that the two tapestries that were unveiled todajebts, of course, owe the bulk of their origins to the entrepre-
in the other place are absolutely stunning, and it is superb teeurial madness of the 1980s. | understand that in excess of
see them hanging in the Chamber for which they were0 per cent of our present debts of more than $150 billion can
designed. They were hanging for all to see during theye attributed to the private entrepreneurial borrowings of that
Women, Power and Politics conference a few weeks ago, btjime, and South Australians, along with all other Australians,
in the actual Chamber they look even more sensational. | urggre still paying a very high price for that lack of foresight. Let
all members and others in the community to view themys hear you laugh now. In fact, | understand that it costs the
because they live. Itis amazing to see the basket weaving am@tion some $18 billion per year just to pay the interest on
how the community weavers have worked the lace in woolsthat debt of $150 billion plus, without anything being paid off
it is almost as if one were seeing through a lace veil to thehe principal. Small wonder then—
documents behind. They are exquisite and a great credit to the The Hon. L.H. Davis interjecting:
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The Hon. T. CROTHERS: Well, it is going over the top  is some manoeuvring at the moment, | understand from my
of your head. | am wasting my time directing it to you. Smallcolleague Mr Davis and others, on ANL, and there has been
wonder, then, that our current deficit in respect of this year'some discussion about Telecom. The list goes on and on and
balance of payment figures has been calculated to be in thmn. In all those, they have been the policies of the honourable
order of $17 billion plus. Of course, these borrowings tomember’s own colleagues and, indeed, some of his own
which | have already referred are not the only constituent pafactional colleagues in the Commonwealth Parliament.
of the indebtedness of the nation. | am told, for instance, that So, Mr President, although some of the issues in which a
another part of our problems stems from the fact that becausgnall State like South Australia engages might have some
quite a lot of our industry is in the hands of overseas ownermarginal effect on the national economic scene, in the greater
much of the profit from these industries is expatriated backontext, in the context of national and macro-economic
overseas to the parent companies, thus further expanding ouilicy, the decisions we take are very small in relation to the
problems with overseas debt. As well as that, | am also toldorts of decisions that the Commonwealth Government
that this makes future investment in the Australian economiandertakes and has undertaken. | will be pleased to refer the
scene even more difficult to attract. honourable member’s questions to the Premier and bring back

This present Government has already indicated that it ia reply, but I indicate that | suspect the Premier’s response
its intention to privatise many of the State Government'swill be somewhat similar to that which | have just given the
instrumentalities. For instance, | am led to believe thahonourable member.
already the State Government’s computer network has been
privatised and that the agent of that piece of privatisation is
overseas owned, no doubt leading in the future to the
expatriation of their profits overseas. As well as computers,
much talk is around the place of privatising prisons, hospitals,
etc. Given the amount of money which will be needed to buy
such enterprises, there is every likelihood again that they will ) )
be sold off to overseas interests, with yet again the expatri- 1€ Hon. R.R. ROBERTS: | move:

ation of profits going overseas. Given that every Australian, That the regulations under the Daylight Saving Act 1971

; ; ; ; ; concerning summer time 1994-95, made on 15 September 1994 and
|n_clud|ng we here in South Australlaz ultlmatgly pays theIaid on the table of this Council on 11 October 1994, be disallowed.
price for our overseas debt, my questions are:

1. Will the Premier ensure that no action taken by hisPaylight saving has been a subject of debate in both Houses
Government will in any way further worsen the nation’s Of this South Australian Parliament since it was introduced

overseas debts by the expatriation of profits gained from an?n 1971.0n many occasions there have bgen variations on the

2. Does the Premier agree with me that the expatriatioféférendum and an overwhelming agreement by the people
of profits from Australia to overseas companies worsen§f South Australia and which was introduced in 1971.
Australia’s debt position? Recently, in an endeavour to stabilise or finalise the

3. Does the Premier agree with me that the expatriatioA'fguments in respect of daylight saving and extensions from
of profits from Australia to overseas companies makes itime to time, my colleague in another place, the Hon. Frank
more difficult for the nation as a whole to attract the type ofBlevins, on behalf of his country constituency, introduced a
investment required to ensure the future well-being of ouBill which would have required the Parliament to re-examine
people both here in South Australia and nationally? the situation in respect of daylight saving.

4. Finally, but by no means exhaustively, does the However, despite the preponderance of country members
Premier agree that actions taken by State Government® that other Chamber, there was no support whatsoever
throughout Australia can worsen the net debt and the balané@ming from the Government side for the Hon. Mr Blevins’s
of payments problems that currently and futuristicallyprivate member’s Bill relating to daylight saving. Indeed,
confront us? since that time, these other regulations have been introduced.

An honourable member interjecting: I understand that the Premier was a great supporter of this

The Hon. R.I. LUCAS: Mr President, my colleague says particular extension. In fact, the Premier first floated the idea
this is summer school. The WEA does a nice primer in firsof moving South Australia to Eastern Standard Time when
grade economics to which we might send the Hon. Mihe first consulted earlier in the year with his other State
Crothers along. The other thing | might suggest to the Honcolleagues from Victoria and New South Wales. The Premier
Mr Crothers is that, if he cannot get one of his colleagues tthen announced that he had extended the period of daylight
do so, | will be only too delighted to introduce him to somesaving from four to six months. He later backed away from
of his Federal colleagues by the name of Keating, Willis andhat position, and we now have a proposal of daylight saving
a few of the other Treasurers over the past few years— being extended for four weeks every year, apparently to

The Hon. L.H. Davis: Dawkins. accommodate a two week extension of the biennial Adelaide

The Hon. R.l. LUCAS: Dawkins would be another one. Festival. | pause here to say that this Government has on a
If you want to talk about the overall issues of current accounnumber of occasions supported an extension of daylight
deficits, the balance of payments and those sorts of nationadiving because of that very important Adelaide Festival.
and macro-economic issues, you need to look first and pre- As you would know, Mr President, this has not always
eminently at the Commonwealth Government’s economi®een accepted by rural constituencies, with which | have great
policy. If you want to talk about privatisation and the affinity. Indeed, the country press has been full of complaints,
appropriation overseas of profits, | would advise the honourespecially on the West Coast, where the Hon. Ms Schaefer
able member to get on the blower to Mr Keating or Mr Willis resides. Mr President, you would be well aware of the
and talk about companies such as the Commonwealth Bankumerous contributions by country people in respect of
the Commonwealth Serum Laboratories and Qantas. Thedaylight saving. Members in another place represent country

DAYLIGHT SAVING
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electorates, and | note that the Premier himself, whilstop this Eastern Standard Time routine, and that they would
promoting this particular measure, has not accepted theot cop a two month extension. | understand that was after the
advice of his country constituents, although one would haveecond debate. It is my information that the Premier did
to say that to call the honourable Premier a country membegrevail on the Party room to allow him the good grace to be
is somewhat an extension of credibility. R.M. Williams bootsable to say, ‘We will have a month’ and, reluctantly | believe,
beating a path from Parliament House to the Adelaide Clulthe assurance was given to the Premier that they would not
hardly constitutes a country member of Parliament. embarrass him completely and would allow it.

I would have thought that people such as the members for This probably explains the fact that none of those caucus
Custance, Frome and Eyre would have entered this debateadies actually stood up in the Parliament and supported
with some gusto on behalf of their constituents and movetheir constituents and denied the Premier the right to have his
away from the situation where this was done by regulationlittle victory. This is an issue that has nothing to do with the
However, the Bill introduced by the Hon. Frank Blevins did merits of South Australian industry or festivals. In fact, this
fail in the other place. Itis interesting to note that it was onlyis being brought about, we are told, to allow a month’s
the Labor members of that Chamber who supported countrgxtension for the Moomba Festival. Country constituents are
constituents, thus reinforcing the assertions of many of myritical about the Adelaide Festival of Arts. They do not see
colleagues that in respect of country issues, at the end of thieas the South Australian Festival of Arts, but do believe that
day, it is the Labor Party that looks after people living inthere are people who have a great interest in the Adelaide
country South Australia. Festival of Arts and they are happy to go along with that. But

The Hon. A.J. Redford interjecting: they can see no merit in the Moomba Festival in Victoria. It

The Hon. R.R. ROBERTS: I note that the Hon. Angus is their belief that this regulation ought to be disallowed.
Redford has decided to join this debate, and | welcome that On behalf of the Opposition, | indicate that we will be
because | understand that the Hon. Angus Redford hasoving for the disallowance. | suspect that the Democrats
something of a rural background. It will be interesting to seehave probably been lobbied on a number of occasions. |
when we call the division later, whether the honourablénvite them to stick up for all of South Australia, and rural
member, along with his colleague the Hon. CarolineSouth Australiain particular. In conclusion, | make a personal
Schaefer, will come across to this side of the Chamber anglea to members opposite from country backgrounds, such
support their country constituents. Also, the Hon. Jamie Irwiras the Hons Angus Redford, Caroline Schaefer and Jamie
might wish to exercise his roots and support country constitulrwin. | am sure, Mr President, if it were possible for you to
ents, despite the fact that his colleagues in the other place dithme down out of that Chair and vote you would be over this
not line up. As to this professed independence within th&ide of the Chamber—

Liberal Party, this principle that they espouse that they have The Hon. R.D. Lawson interjecting:

this great flexibility, we will see just how much credibility  The Hon. R.R. ROBERTS:We should actually bolt this
comes from that when we invite the Hon. Angus Redford an(ﬁq_ Rob Lawson wants to qua”fy, too. lam happy to have him
two or three of his colleagues to come over here and suppogh the team. There will be a space over here when the

country constituents in South Australia. | have a letter writteryjvision comes. We invite him to come and sit over here.
by a constituent on the West Coast which appeared in the

Eyre Peninsula Tribune The Hon. R.I. LUCAS secured the adjournment of the
Members interjecting: debate.
The PRESIDENT: Order!
The Hon. R.R. ROBERTS: It states: MODBURY HOSPITAL

The member for Flinders concedes that there is opposition to
extension of SA summer time well into Autumn but believes ‘the ~ The Hon. BARBARA WIESE: | move:
benefits to the State outweigh the costs’. We assume the ‘benefitsto | that a Select Committee of the Legislative Council be

the State' is to State coffers—even that is debatable. . established to inquire into the proposed privatisation of Modbury
Admittedly some occupations would benefit substantlally.Hospital and specifically address—

Eg&gf&ifég&%ﬁ; Eglr&ej'é_agg tz)l\)//esr?dnngvc\)/Jphakﬁgter:IIi;med bandits (a) costs and benefits to the public resulting from any transfer to
: the private sector;

How does the member evaluate the costs one wonders. How does ’ . . .
anyone evaluate human suffering and hardship? How do you (P) the benchmarks used to determine any possible change in the
measure fatigue-induced ill-health, tension, family discord due to standargs thheﬁlth care pdrowded to the r’“bl'c'h evel
chronic early morning rush stress, disruption of family routine and () means by which continued access to at least the same leve

collapsed kids in the early afternoon? of public hospital and related health services is guaranteed to
To impatiently dismiss the subject as trivia is an admission of the public patients; _ .

very real hardships the whole exercise incurs in rural South (d) the actual savings that will be made and where they will be

Australia. Further, accusing a fellow Parliamentarian [Hon. Frank derived from;

Blevins] of attempting to divide the Government when he presents (€) public standards of accountability and consultation demon-
his constituents’ needs and wishes should be seen for whatitis—a _ Strated in the process leading up to privatisation; _
prevalent political ploy, a pathetic distraction tactic to evade the (f) the terms of any management contract for hospital services;
issue, to disguise the cold hard fact that Party room policy has again and

taken precedence over constituents’ wishes. (g) methods by which Parliament can ensure scrutiny of expendi-

I can only assume that she is talking about the machinations }gﬂ%\,ﬁfngp ;ﬂ'%rgjggsseénpmgﬁgg}gﬂ?n of health services

in the Liberal Party room when the Premier came back t0 2. That Standing Order 389 be so far suspended as to enable the
South Australia giving a commitment to his big brother Chairperson of the committee to have a deliberative vote only.
colleagues in another State. This new Premier said that he 3. That this Council permits the select committee to authorise
would change everything in South Australia and would fallthe disclosure of publication, as it thinks fit, of any evidence or

L . 4 A . . documents presented to the committee prior to such evidence being
in line with his cousins in Victoria and in New South Wales. reported to the Council.

However, his country colleagues did in fact say—and | give " 4. That Standing Order 396 be suspended to enable strangers to
them some credit within the Party room—that they would notbe admitted when the select committee is examining witnesses unless



Wednesday 19 October 1994 LEGISLATIVE COUNCIL 471

the committee otherwise resolves, but they shall be excluded whe@overnment has no shame over its broken election promises.
the committee is deliberating. It promised to increase hospital funding by $6 million per

This motion is for the establishment of a select committee t¥€ar and to return all savings made in the health sector to
inquire into the proposed privatisation of Modbury HospitalPatient services. Why should we believe this Government's
and, as members will see if they read their Notice Paper, the@sSsurances on Modbury Hospital when its other promises
is the suggestion that a number of issues ought to be inquirdtve proved worthless—all the more so when there is
into with respect to this proposal. It is certainly timely, it @bsolutely no evidence provided to back its claims?

seems to me, that this motion is being discussed today, since The Minister has already demonstrated that he is prepared
only yesterday the Minister for Health announced the nam# be careless with the truth over Modbury Hospital. At a
of a successful tenderer which will not only manage thePublic meeting on the hospital’s future on 19 July, the
Modbury Hospital but which will also construct a private member for Wright delivered a speech on behalf of the
hospital on the Modbury site. The successful tenderer iMinister, which indicated that the total privatisation of
Healthscope Ltd which is a Victorian company and which IModbury Hospital was only one of many options being
understand operates hospitals in other places. The Ministe&fonsidered, and that its chances of happening were ‘virtually
in making his announcement yesterday, indicated that thed@lch’. That was the comment made by the member for

would be an agreement reached between the Government aliight on behalf of the Minister. Fortunately, employees and
Healthscope by December of this year— residents of Modbury were not so gullible as to believe the

The PRESIDENT: Order! | notice a cameraman in the Minister then, and they have even less reason to believe him

e ; . What is at stake with this proposal is the management
gallery filming individual people who are not on their feet, 1OW- ¥Vh . . .
and it is not a full width shot of the Chamber. | ask you not®f @ major 235 bed public hospital with a budget of $36

to do that. You may film the member speaking but not othefnillion per year. It is_ a public hospital, WhiCh SErves a
members in the Parliament. substantial and growing part of the Adelaide metropolitan

. . .. area. It provides a comprehensive range of public hospital
Th_e Hon. BARBARA WIESE: In view of y_esterdays rvices, from accident and emergency psychiatric to
decision and the fact that an agreement will be reache

. : ... —Qbstetrics. It is an essential public facility owned not by the
between parties by December of this year, the Opposﬂmﬂmni‘,\_’ter but by the people o?South Aus%/ralia. y

e o A2 b, The Goverment has clamed thal s proposa s o
. Y ; rivatisation, as it will retain ownership of the hospital. This
proposal are examined carefully by members of Parliamen

because there are some pretty high stakes with this propos aying with words does not change public concerns. Once
The future of our bublic Eeal% sgstem is at stake vF\)/ithpth e staff and management of the hospitals are transferred to
P y he private sector and the contracts are signed, it will be

prop_osgl that is being put forward by the Gover.n.mer_lt. difficult if not impossible to unravel the deal. The Opposition

| indicate from the outset that the Opposition is Notpejieves that the current management and work force at
opposed to the construction of a private hospital at thgodpury should be given the first opportunity to meet the
Modbury Hospital site. This has been made clear on numefuqyired service delivery and cost outcomes. The Opposition
ous occasions and it was a possibility which was investigated ~oncerned that they have been completely overlooked in
by the former Labor Government. However, we have serioug, o equation.
concerns about the management of public hospital facilities The Brown Liberal Government claims to have a policy
by the private sector. We believe that the Brown Liberaky jis health system called ‘contestability’, under which public
Government's decision to privatise Modbury Hospital iSsactor employees can effectively tender for their own jobs.
driven by ideology and cost cutting rather than by concem fofrpis actually occurred at the Mount Gambier hospital. No
the public. The community needs to be convinced that thig,ch gpportunities exist in relation to Modbury Hospital. The
exercise will result in a quality of care and a range of hea'”huestion should be asked: why is the Modbury Hospital the
services at Modbury Hospital no less than that currentlyyne which has been chosen by the Government for this step
provided, and at lower cost, before this exercise can bgt s now being proposed? Modbury Hospital was one of the
supported. The quality of care and the level of services mushetropolitan hospitals with more than 100 beds that was used
be maintained into the future; not just for a short period afteby the Audit Commission to measure the performance of our
the transfer. hospitals with comparable hospitals interstate. Modbury came

The Government has claimed great things will happemut of the study well.
from the Modbury Hospital privatisation. It says that it will Itis becoming clear that Modbury Hospital was carefully
save $6 million a year on the budget. It says that upgradeghosen to be the first candidate for privatisation, to put some
facilities and services for patients will ensue, including a newsort of fright into health workers and their unions. Itis not a
22 bed obstetrics unit, six intensive care unit beds, siXeaching hospital and it is small enough to risk disruption
coronary care unit beds, and so on, and it says that there widher the privatisation issue, but it is also large enough to send
be a new privately funded hospital as well. While thea warning to workers throughout the health system in South
Government is happy to sell the handover of Modburyaustralia. There must also be suspicions that difficult and
Hospital to the private sector as some sort of magic puddingigh cost cases referred to the hospital will in future be
it is not willing to provide any hard evidence of the claims passed on to public teaching hospitals to make Modbury a
that it has made about the benefits that will flow from it.  more attractive and profitable proposition.

We have heard extravagant promises from the Liberal The privatisation of Modbury Hospital is the first time a
Government before. At this very moment the Minister forpublic hospital in South Australia has been handed over to a
Health claims that he is improving health services in spite oprivate for profit operator to manage. There are aspects of the
the $35 million budget cut to health, and in spite of mountingprivatisation which are unique in Australia. The Minister for
evidence that the health system is facing a crisis of dimenkHealth has also made it clear that all other public hospitals in
sions never before seen in this State. The Brown Liberahis State are potential candidates for privatisation. These
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facts alone justify close parliamentary scrutiny of thesituation, as the Minister claims, the Government should have
arrangement. Parliament has been provided with absolutetyo qualms about exposing this arrangement to full parliamen-
no details of this proposed transfer of one of our major publidary scrutiny.

facilities to a private operator. There are many questions In view of the speed with which the Government is
which the Government has not answered and which, in somgushing ahead with this proposition, as there are so many
cases, refuses to answer. guestions that have been asked by concerned people about it

Among the many concerns that the Opposition and thand as it is intended that an agreement should be reached by
community believe should be examined by the parliamentaribecember, it is essential, in the eyes of the Opposition, that
committee prior to the privatisation of Modbury Hospital arethis proposed select committee should be established without
these: is Healthscope (the successful tenderer nameldlay to ensure that members of Parliament have the oppor-
yesterday by the Minister) a suitable and reputable compantyinity to monitor and scrutinise the decisions being taken by
with sufficient expertise and resources to manage a publithe Minister. For that reason, | ask members to consider and
hospital as important as Modbury? What is its track recordPespond to this motion as quickly as possible to allow the
What is the experience of privatisation of public hospitalscommittee to be established with as little delay as possible so
elsewhere in Australia, and what lessons can we learn froriat it can commence the task of scrutinising the Govern-
these? In particular, what example, if any, has the Modburynent’s actions.
deal been based on?

What legally binding instruments have been developed The Hon. SANDRA KANCK: The move by this
and agreed to by Healthscope and the Health Commission fsovernment effectively to privatise Modbury Hospital must
provide the guarantees for service quality, asset protectiobge examined. If savings are to be made, the public, who have
default procedures and penalties, staffing issues, and so dnyested a great deal of money in this facility over the years,
promised by the Minister? What will be the term of the leaseg1eeds to know about it; if there are benefits healthwise, the
of the Modbury Hospital, and what responsibilities during thepublic needs to know about them; and if there is a downside
life of the contract, or at its end, will remain with the the public needs to know about it.

Government? Can the cost savings claimed by the Govern- | understand that the original proposal put forward by the
ment be verified? Will the funding provided to the hospitalprevious Government was for the construction of a 60-bed
for the required services be no greater than that available farivate hospital on site, but this new proposal by this
a comparable public hospital? Government goes a lot further in that it lets the private

Will the access of Modbury to casemix pool funding beoperator take over the running of the rest of a public hospital.
subject to the same provisions and restraints as other publicven the earlier proposal under the previous Government
hospitals? Will costs, such as those incurred in preparintpaves me mystified. Given that | live in the north-eastern
legal documents, monitoring the performance of the privateuburbs, | cannot see the need for another private hospital.
operators, separation packages and TSPs, be included Bse North-Eastern Community Hospital is very concerned
components of the costs of privatisation? about this proposal. It seems unnecessary from the point of

How much of the savings claimed from privatisation areview of the arrangements that presently exist with private
attributable to cost shifting to the Commonwealth (as, fordoctors in the area. There are exemplary arrangements
example, through the transfer of certain outpatient andetween the private doctors and Modbury Hospital. | am told
accident and emergency cases to bulk billing private clinics)py a doctor who already has private patients in Modbury
and is this consistent with the terms of the Medicare agreg-ospital that, when someone arrives in casualty and is
ment? subsequently admitted, the hospital contacts that person’s

What is the future of other components of Modburygeneral practitioner within 24 hours and lets the GP know that
Hospital, such as Woodleigh House and the IMVS laboratorthe patient is in the hospital so that the GP can take control
ies? Will the proposed savings at Modbury, if they areof the situation if need be.
achieved, be reinvested in the health system in the North- Questions need to be answered about the guarantees that
East? What independent financial analysis of the proposal h#ise Minister is offering to Healthscope. Until now nobody has
been undertaken and what are the results of the proposabeen able to find this out, because the Minister has argued
Will Healthscope be able to change the level of casemix ofommercial confidentiality. If we assume that the agreement
services during the course of the contract? What othegoes ahead and if the private operator does not meet the
variables exist in the contract, what are the assumptionsonditions of agreement with the Government, how will a
underlying these, and are they reasonable? health consumer know that they are being sold short and what

These are just a few of the questions that immediatelyhey have to complain about? Presently if something goes
spring to mind concerning this proposition. | am sure thatvrong in a private hospital and its facilities and equipment
many more questions could and should be asked and there s not adequate enough to look after a private patient, that
many more questions to which people who will be affectedpatient is put in an ambulance and sent to a public hospital.
by this proposition will want answers. The interesting thing is that the cost to the public hospital will

The terms of reference of the select committee alsde paid to the public hospital. However, in the case of
include the important measure relating to ‘methods by whiciModbury Hospital, the private operator will get the payment,
Parliament can ensure scrutiny of expenditure of public fundsot the public hospital. Even though all the infrastructure and
in the provision of health services following the proposedequipment that has gone in over the years has been paid for
privatisation’. As this is the first case of what may be aby the taxpayer, that private operator will get the profit. In a
wholesale handover of public hospital assets by the Browsense, the taxpayer will have been subsidising the profit of
Government to the private sector, it is vital that we get itHealthscope.
right, if itis to happen at all. We should not and willnotrely It is not just the taxpayer in general; it is the local
on glib Government assurances of benefits to everyone. If theommunity. Modbury Hospital is very much part of the local
privatisation of Modbury Hospital is truly a win-win community and the north-eastern suburbs. | have been an in-
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patient there twice, as well as having used the outpatierdiaim the fungicide has caused stunted growth, with deformed
facilities on a number of occasions. The members of theoots, yellowed stems and leaves, with some plants ultimately
Ladies Auxiliary there—I knew one of them until she died dying. There is also evidence that Benlate remains in the soll,
last year—have worked their butts off. They have earnedausing harm to future plantings. Benlate has also been linked
millions of dollars for that hospital, which have gone into with causing physical harm to humans and, in particular, to
facilities and extra equipment to make things better for theéhe incidence of babies being born without eyes, although
patients. They will be devastated to see these items virtuallpuPont has denied all claims that Benlate could lead to birth
handed over to a private operator. defects or infertility. The power of a multinational should not
As the Hon. Ms Wiese has said, this is now moving withbe able to suppress the legitimate rights of ordinary individu-
a great sense of rapidity. Although | would have liked timeals.
to prepare alonger speech, | appreciate the sense of urgencyAustralian claims are no less legitimate than in the United
for us to get this committee under way. As there are so mangtates. They are simply smaller in number. They lack
unanswered questions about this proposal, the Democrats wiihancial strength, Government support and perhaps our legal
support the motion. system is inadequate compared to that in the United States.
Benlate has destroyed livelihoods. Many Adelaide growers
The Hon. J.C. IRWIN secured the adjournment of the have lost a major proportion, if not all, of their livelihoods

debate. through damage caused by Benlate. The experiences of these
growers in areas such as the Adelaide Hills, McLaren Vale
BENLATE and Virginia has been similar to that described in the United
States with the fungicide affecting both the plants and causing
The Hon. M.J. ELLIOTT: | move: residual problems in the soil.
That this Council calls for— A local scientist, a senior lecturer in organic chemistry at

%- an "J‘rmeegtiaitﬁvgiﬁ tgttigﬁ Sg'e geB%‘éataertiggﬁtUtnggﬁmﬂiraFIinders University, has done tests which have revealed that
Industries intg the detrime%tal effec){s of Benlart)te on crops and hum)é amplles of Benlate ta.ken from aﬁepted properties aroynd
health: delaide contained dibutylurea. This acts as a chemical

3. the State Government to support affected growers in theiherbicide which is toxic to plants. One Adelaide grower has
legal action against the manufacturers of Benlate should thhad his Benlate tested in a United States laboratory, which
investigation confirm detrimental effects. identified another herbicide as being present—sulfonylurea.
Earlier this year | was approached by a vegetable grower whichave received an extensive amount of information from the
claimed that his livelihood had been destroyed by a readilynited States about this issue. One Florida newspaper has
available fungicide named Benlate. My initial reaction wasdescribed the story of Benlate as a tale without equal in
one of scepticism. One does not expect a well known, widelynodern agriculture, which left Florida farmers with little to
used and registered chemical, with all that that entails, to beo than watch as their crops withered and died.
responsible for the death of vegetable crops. Nevertheless, | | will now go into the details about Benlate. Benlate is the
sought from him further information and found that there arerade name for a fungicide that is labelled for use on a wide
currently at least 10 growers in Adelaide who estimate thatange of fruit and vegetable crops and ornamental plants.
the combined damage to their businesses totals about $B&nlate is manufactured by DuPont, one of the chemical
million, with individual damage costs ranging from $250 000giants, and the wettable powder formulation came onto the
to $2.5 million. market in 1969. In late 1987, DuPont replaced Benlate WP

They have received, as yet, very limited assistance frorwith an easier to mix granular formulation, Benlate DF. Both
the chemical company, DuPont, or from the Department ohave been commonly used in Australia, and for many years
Primary Industries. What has followed has been an extensivBenlate was a staple for nursery growers trying to prevent
five month investigation, the results of which | am nowfungal outbreaks. However, over the last few years Benlate
putting before this Council. In my view, the evidence ishas been linked to health problems and to plant damage in the
overwhelmingly in favour of the growers. It is unfortunate United States, England, New Zealand and Australia.
that this matter needs to come before Parliament. However, Since 1991 there has been a recognition that the product
when individual small growers, many now bankrupt or almosBenlate has produced deleterious effects in crops and that
bankrupt, have to take on a powerful, multinational companygerious problems exist. The dry flowable granular forms of
it is an uneven battle. The apparent failure of the Governmenhe fungicide—Benlate 50 DF, Benlate 1991 DF and Tersan
to confront this issue increases the necessity for parliamen991 DF—were removed from the market in the United
tary intervention. States in March 1991, when DuPont issued a stop sale and

As | have said, at least 10 nursery growers and marketecall on these products. This followed reports of stunted root
gardeners in Adelaide have suffered losses estimated at $2@d plant growth. The recall occurred initially in the United
million, allegedly due to a common garden chemicalStates, but Benlate DF supplied from the United States was
fungicide. The chemical allegedly responsible is Benlate, aecalled in Australia following notification in a press release
fungicide produced by the chemical giant DuPont. There havefom DuPont dated 12 June 1991. However, the recall was
been reports of serious plant injury in the United States, imot at all well publicised in Australia, with many growers
particular in Florida. DuPont has paid out $500 million in outfinding out only by accident that the product had been
of court settlements in the United States as a result of theemoved from the market—some did not find out at all.
chemical, but the company has not admitted liability for the  The retailers also appear to be uninformed of the recall.
problems faced by Australian users or others around thehave been told of a nursery at Yorketown where Benlate DF
world—those who have remained ignorant of its problemavas still on their shelves for sale in 1992 or 1993. They had
and have continued using it right up to this year. no idea that the product had been recalled. In September 1994

In the United States, 1 900 claims were lodged againdBenlate DF was seen by a grower at Callington, and only
DuPont, with 1 400 of those in Florida. Affected growersthree days ago a bottle of recalled Benlate was seen for sale
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at Currency Creek. The wettable powder formulation, Benlatevould assist growers who would like help in disposing of the
WP, is still on sale in Australia. However, there is evidenceplants and plastic materials that came into contact with
that this formulation has also caused problems in plants. Benlate in public landfills in Florida. However, DuPont has
The symptoms associated with Benlate were listed in aince become far less responsive to the claims of those who
University of Florida bulletin dated September 1991, entitlechave linked their plant damage to Benlate. Growers have had
‘Production Management and Fungicide Alternatives tao prove that the injury to their plants was caused by Benlate,
Benlate on Ornamental Crops’. These symptoms are: (dyhich has led to hundreds of lawsuits being filed in the
plant growth is stunted; (2) leaves are smaller than normalJnited States. In Australia, DuPont has denied all liability at
often occurring in rosettes; (3) leaves are twisted; (4) leahll stages, and there is yet to be a lawsuit filed here. The
margins are turned down or cut; (5) chlorosis or leaf yellow-question remains: if DuPont was not at fault, why did DuPont
ing similar to iron or manganese deficiency symptoms—pay out $500 million to growers in the United States—
leaves may have a mottled appearance; (6) necrotic leaf tipgiparalleled generosity? DuPont’s representative, Morris
or margins—a small leaf with a necrotic tip may haveBailey, has given the reason for its payments as being a
margins that are turned down or cupped; (7) new stems areatter of moral obligation.
elongated with long and narrow leaves; (8) leaf drop; (9) a He says that it seems clear that Benlate was involved in
portion of the root will appear darker than normal a fewsome way with the damage, although he stresses that DuPont
inches behind an active growing root tip. The outer rooknew there was no contaminant in it. However, more
tissues can be stripped from the darkened area. recently, DuPont company records that were produced in a
DuPont gave its reasons for the recall of the Benlatd&JS court reveal they knew that Benlate was the primary
produced in the United States in its Australian press releasgusal agent. DuPont field agent, Larry B. Gilham said that
of 12 June 1991. DuPont stated that: Benlate was the only common denominator with all the
Trace levels of herbicide were detected in some batches of ugomplaints. Moreover, where there were multiple applications
manufactured Benlate DF which might be available in AustraliaanduPont has seen an increase in the severity of symptomology.
New Zealand. The causes of the plant damage are still inconclusive,
However, the United States branch of DuPont subsequentBlthough answers have been suggested.
determined that none of the contaminated and atrazine-tainted Margaret Kelly in a March/April 1994 issue of
material had reached the field. DuPont spent $12 million offrloraculture Internationalputs forward alternative reasons
studies to investigate the problems associated with the use fufr the damage to plants. She states that contamination by
Benlate, which included hiring a panel of six outsidesulfonylurea herbicides (called SUs) has been put forward as
scientists to review their work, and field tests conducted om possible cause of the damage. These SUs were manufac-
four Florida nurseries where DuPont had previously settletired at the same factory as Benlate DF, and the suggestion
claims to show the symptoms were not duplicated. is that some of the poisonous herbicides got into the fungicide
As a result of their findings, DuPont announced thatpotion by accident. Sulfonylurea herbicides are especially
Benlate had not been the cause of the problems encounterpdtent, and they are 100 times more toxic to plants than any
by growers and that DuPont was not at fault. Instead, DuPortther herbicide on the market prior to 1982. According to
blamed conditions, including weather, plant disease, herbsome sulfonylurea product labels, one teaspoon per acre
cide abuse, nutrient imbalance and nematode infestation. Tleeuld effectively kill weeds for two years.
DuPont agents in Australia have also absolved themselves An alternative theory is that the dry flowable (DF)
from blame, and say that the growers own practices oformulation has altered the product or simply that there is an
external conditions are the reasons for the plant damagnate problem with Benlate which is displayed only under
However, affected growers have challenged the testingot and humid conditions.
methods used by DuPont scientists. They asked whether there Turning to the chemical details, since its recall in 1991
is evidence that testing was done at temperatures of greatstientists have been investigating the chemical components
than 30 degrees celsius, and in conditions of high heat anaf Benlate. Benomyl is the active ingredient of the fungicide
humidity. They argue that these are the conditions in whicliormulation, Benlate, used for disease control in numerous
plants grow in glasshouses, especially in the areas with warerop species. Benomyl is translocated within plant tissues and
climates like Florida and South Australia. interferes with mitosis and microtubule formation in patho-
To start off with, and leading up to its announcementgenic fungi. In early 1994 there were two major discoveries
denying liability, DuPont had demonstrated a willingness tdoy scientists at the University of Florida and the Florida
cooperate with the affected parties in the United StateDepartment of Agriculture. In late April they confirmed that
DuPont began settling claims by growers who had problemBenlate DF had become contaminated with powerful, plant-
with their crops that they attributed to the contaminatedilling sulfonylureas. The Florida Agriculture Commissioner,
Benlate: 1200 claims were filed in Florida; and 1 900Bob Crawford, announced that the scientists found that eight
nationwide. DuPont had paid $500 million in claims by 5batches of Benlate contained a DuPont sulfonylurea called
November 1992 and $400 million of that amount was paid i.ondax.
Florida. Florida was the United States State hit the hardest by Secondly, scientists at the University of Florida, in the
the crop damage blamed on Benlate. It is significant that thinstitute of Food and Agricultural Sciences, have found that
climate in Florida is similar to South Australia’s, where the Benlate’s active ingredient, benomyl, breaks down and reacts
Australian incidents of Benlate damage have been reportedith water to form a chemical called dibutylurea. This
The Hon. A.J. Redford interjecting: dibutylurea is a breakdown product that poses immediate
The Hon. M.J. ELLIOTT: | think there are others, but toxic effects to plants. The study by H. Anson Moye, Donn
they are the ones | am particularly aware of. In the Uniteds. Shilling and others discovered the formation of dibutyl-
States DuPont was initially quite helpful to growers andurea from n-butyl isocyanate in Benlate formulations and in
concerned about the damage to their plants. A press releagkants, and was published in theurnal of Agricultural and
issued by DuPont on 15 November 1991 states that DuPoRbod Chemistryin April 1994. Experiments showed that
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DBU appeared in a significant number of the formulationsggence of cucumber. However, the effect on established
sampled. Various concentrations of DBU were found in thecucumber plants was found to be significant. DBU reduced
37 Benlate formulations by extraction with ethyl acetate.root and shoot growth of cucumber when applied to the root
Weight percentages of DBU ranged from a low of .13 perzone of established plants. Root biomass was reduced on a
cent to a high of 8.85 per cent. Twenty-one of the formulaproportional rate depending on the concentration of DBU
tions analysed contained levels of DBU greater than 1 peapplied. Shoot growth was similarly inhibited. Cucumber
cent by weight. Fourteen of the 37 formulations were selecteghoot height was not affected by DBU when applied at 5.6 kg
at random and were not associated with perceived plarita or less but was inhibited by 69 per cent and 100 per cent
damage. Thirteen of the 37 were unopened until laboratorgt 11.2 and 22.4 kg ha respectively. When DBU was applied
or greenhouse studies were conducted, and those that wexeseeding, both root and shoot growth of cucumber were
opened were stored in a humidity and temperature controlleglffected.
laboratory facility after opening, not exceeding 70 per cent DBU and diuron affected chlorophydl fluorescence by
relative humidity and 27 degrees celsius. Those formulationsydrilla, reducing the peak to terminal fluorescence ratio.
that had been opened by users ranged widely in their stora@@BU and diuron inhibited photosynthetic oxygen evolution.
conditions, probably being stored in farm chemical sheds oDBU at 5.6 kg ha caused several abnormalities in the
warehouses that are typical in Florida. mesophyll cells of treated cucumber plants. DBU caused
Experiments showed that when moist Boston fern andlilation of chloroplast granal and stromal lamallae of treated
cucumber plants are exposed to n-butyl isocyanate, N.Neaf tissue. The research found that a dose-response relation-
dibutylurea is formed in or on the plants’ leaves. The reporship was produced characteristic of phytotoxic compounds
details that although these experiments were designed onlyhen applied either to the root zone of emerged cucumber
to provide an answer to the question of whether DBU coulcplants or to sand planted with cucumber seed prior to
be formed in or on plants as a result of butyl isocyanatgyermination. While it did not affect the germination or the
exposure, it became obvious within 24 hours that both setsmergence of the corn, leaf margins of 10 day old cucumber
of plants were experiencing phytotoxicity. After 24 hours, theplants became chlorotic within eight hours of treatment.
ferns began to show formation of brown or bronze spots oiChlorosis was rapidly followed by necrosis; in other words,
the leaves. After 72 hours they were totally brown and felithey died.
from the stems when handled. No discolouration was noted The symptoms recorded for DBU were similar to those
for the untreated (control) plants. reported for diuron, a commercial substituted urea herbicide
The cucumber plants exposed to butyl isocyanate vapoutaat inhibits photosynthesis. Diuron is a herbicide that inhibits
behaved somewhat differently. A spotted browning of thephotosynthesis and ultimately kills the plants. It does this by
cotyledons was first noted at 24 hours, followed by ablocking photosynthetic electron transport and ultimately
browning of the guttation water exuding from them. By 72 causing cellular disruption. It appears from this research that
hours, this browning to the mature leaves had increased bmiBU affects the photosynthesising process in plants. This
had not covered the entire leaves, as had occurred from thgould explain why the chemical did not affect the seed
ferns. After 72 hours the mature leaves exhibited intl’avenagermination or seed emergence of cucumbers. However, the
yellowing and a yellowing around the edges. No discolourscientists recognise the limitations of their findings. The
ation or guttation was noted for the untreated (control) plantsuniversity of Florida news release concludes:
Easily measurable levels of DBU were found in both treatgd Scientists are still investigating exactly how dibutylurea could be
fern and cucumber leaves (6.95 min). No DBU was found iformed during the synthesis, formulation or storage of Benlate DF,
the control plants. or perhaps even after Benlate DF is applied. They're also investigat-
However, whether the plant phytotoxicity that was ing whether dibutylurea will persist in ditferent type of soil over time
observed was due to butyl isocyanante, DBU or the butylNder varying weather conditions.
amine salt was not addressed by the experiments. H. Ansdregardless of these possible limitations, it is significant that
Moye states in a press release dated 14 February 1994 thBtuPont has not challenged the methodology of the work done
We have still not established a cause and effect relationshigt the University of Florida or its findings that DBU is a
between dibutylurea and other crop damage, such as stunted lea@egradation product of benomyl. The butyl isocyanate
and erratic growth. eliminated by benomyl in water is a related chemical to
However, the second study to appear in thmurnal of methyl isocyanate, which caused death in Bhopal in India
Agriculture and Food Chemicais April 1994 examined the some years ago.
effects of dibutylurea on plant growth and physiology. There has been some testing on samples of Benlate DF
Headed by Donn G. Shilling, the research team discovereand WP in Adelaide. The Senior Lecturer in Organic
that N.N-dibutylurea is phytotoxic to plants when applied atChemistry at Flinders University, Dr Malcolm Thompson,
relatively low rates as a drench to their roots. They looked atas done some analysis on Benlate DF and WP, and he
its effects on corn and cucumber plants as examples of har@pnfirms that they contain dibutylurea. He has tested samples
and sensitive plant species. The dibutylurea was applied af Benlate provided by three of the Adelaide growers whose
two different growth stages: at the time of seeding and to therops were seriously damaged after contact with Benlate. One
roots of 10-day-old plants. The objectives of the study wer®f these was Benlate WP, and dibutylurea was found in all
to evaluate the effects of DBU on, first, plant growth,three samples. Dr Thompson does not have the equipment
secondly, cellular integrity, photosynthesis and respiratio@vailable at Flinders University to do quantitative testing. It
and, thirdly, chloroplast ultrastructure. appears that the breakdown product, dibutylurea, is found in
The results of the experimentation were that corn wasll formulations of Benlate, which was the experience in the
unaffected by DBU regardless of rate or time of applicationexperiments in Florida.
It was unaffected by all rates of DBU applied at seeding or Samples of the Benlate DF used by an Adelaide cucumber
to the roots of established plants. DBU also did not affecgrower were sent to the United States for testing. The
respiration by hydrilla, seed germination or seedling emerherbicide, sulfonylurea, was found in the chemical. The
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findings by scientists in Florida and in Adelaide go a longBenlate use. The devastation to his plant supply was such that
way to disproving DuPont’s position that Benlate is not thehe lost his nursery and his home, and now lives with his
cause of the plant problems. The discovery of sulfonylureamother-in-law. As the damage first occurred in 1991, he no
and dibutylurea in benomyl is strong evidence that there arkonger has any plant materials to use as evidence.
inherent problems in the make-up of Benlate DF. It may be However, there is a recent example of plant injury in
that the sulfonylurea was an accidental additive, but it appearsdelaide where a family of carnation growers used Benlate
that dibutylurea is an inevitable product of breakdown. TheNVP in March 1994. | note that that is the product which was
serious effects that DBU was found to have on plants leadsot withdrawn. In contrast to the Benlate DF, this WP
to the suggestion that it is the cause of the wide-scaléwettable powder) formulation is one that has remained on
phytotoxicity observed in crops. the market as safe to use. Testing by Dr Malcolm Thompson
I hope members were tolerant of the scientific aspects, biitas found that this Benlate WP contains dibutylurea. As |
itis important that all that is put on the record so that peopleecall, his very words were that it was a particularly dirty
can understand that, although DuPont might be fairly goodample, and | understand that he meant by that that not only
at saying in a press release that it is a load of nonsense, quidédutylurea but also quite a few other compounds had formed
a lot of extensive scientific work has been done, and | cawithin it.
assure members that | am quoting only small parts of it at this Eric and Jayne Warnock used Benlate WP on their
stage. carnation plants on their property in Mount Compass in 1994.
It is perhaps worthwhile now to look at the Adelaide They have also experienced the symptoms now associated
experience. The United States situation needs to be explaineslith Benlate-caused plant damage. | visited their property
for it is there that the crop damage has been profound, leadirand saw first-hand the condition that the plants were in. The
to an initial acceptance by DuPont of liability and voluntary Warnocks have about eight greenhouses in which they grow
payouts totalling $500 million. However, there are growersmostly carnations, but also raspberries and, more recently,
in Adelaide who used Benlate from 1991 on and whose cropsnow peas. The carnations are hydroponically grown in boxes
have been obviously and critically damaged as a result. | have 3mm white marble chip. They have chosen to plant in
been told that at least 10 people have lost a major proportiofsoxes to prevent disease spreading. Eric Warnock sprayed the
or even all, of their livelihoods through the damage causeglants with Benlate on 4 or 5 March 1994. He used a single
by the fungicide Benlate. They estimate that their combinedpplication of Benlate, and sprayed it using equipment on the
losses are $20 million. The experience of these growers ihack of his tractor.
areas such as the Adelaide Hills, McLaren Vale and Virginia One week after the plants were sprayed, Jayne Warnock
has been similar to that described in the United States, antlent to Queensland for two weeks. When she returned from
Florida in particular. A representative from the growersher holiday, the changes to the health of their plants was
affected in Adelaide has been in contact with individuals inmarked, even after three weeks. The youngest of the plants,
Florida who have sent him copious amounts of materialvhich were only a few months old, had gone yellow in colour
explaining the situation there. These growers have describethd seemed to be dying off. The family believed that
that, where Benlate has been applied to plants, it has preomeone, maybe a rival grower, had put a herbicide, Round-
duced marked effects within a short period of time. Up, into their water tanks and that the plants were dying off
Mr lvan May owned a nursery that sold orchids andbecause of this. They then attempted to neutralise the effects
ornamental plants in McLaren Vale. He used Benlate DF irof Round-up by the recommended method of diluting
May or June 1991, and when he used the product he had monmonium nitrate in the watering system. This had no effect,
knowledge of the problems that had been encountered in traggesting that the herbicide was not the cause of the
United States, or that it had been removed from the marketamage.
there. He found this out only by accident through friends in  The health of the carnation plants continued to deteriorate,
the orchid industry. He has told me of his observations of thend the older, more established plants began to show
plant damage. Where plants were drenched or their powvidence of damage. The Warnocks observed:
submerged in the Benlate solution, chlorosis setin within24 1. Stunted growth;
hours. Where plants were sprayed with Benlate, the chlorosis 2. Knotted and deformed root systems;
took slightly longer to set in, although it was generally within 3. Flowers changed colour. Those that had been red went
two weeks, depending on the extent of the spraying. white, the pink ones went very pale, and other strains of
The stems and leaves of plants were seen to discolour armolour underwent similar aberrations.
go yellow, the root systems were damaged and the growth The family estimates that it has lost a year’s production
that did occur was stunted and deformed. All the plants thadf carnations. Before March this year, they were supplying
came into contact with Benlate died, although those whicti1 florists, whereas now the number has been reduced to
did not remained healthy. three as their supply has been so severely reduced. They used
Mr May tells me that when DuPont’s agents first visitedto cut 120 bunches of carnations twice a week and are
his property they admitted that their product Benlate was aturrently cutting only 30 to 40 bunches once a week. Their
fault. DuPont later denied any such admissions. The Departrops have been previously described as the best and
ment of Agriculture removed plants for testing and blamechealthiest carnations in Adelaide. Their crop of raspberry
pathogens as the cause of the plant damage. However,pfants that grew alongside the same greenhouses that
pathogens were the culprit then all plants at his nursergontained the carnations also suffered from contact with the
should have been affected. He tells me that there was &@enlate spray. Jayne Warnock ate these raspberries before it
obvious link between the plants he drenched in the Benlateecame obvious that they were unhealthy and then died, and
solution and the plant death. Indeed, | have seen photographas afflicted subsequently with stomach pains and has had
which confirm that the deaths occurred in a block, and thato have her gall bladder removed in the past month.
was the block that was drenched. Mr May has become Unlike many growers whose Benlate containers were
bankrupt as a result of the damage to his plants througremoved by DuPont's agents and not returned, this family
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still have the container for the Benlate that they used upothe Department of Primary Industry, although with little
their plants. Their experiences with Benlate have occurred isuccess.
1994, three years after the problems were first highlighted in - The Adelaide growers have expressed their concerns about
the US. They used Benlate WP, which was never linked tehe attitude of the then Department of Agriculture to their
plant damage by DuPont as Benlate DF was, and its label wagoblems. Plant samples were taken away for testing, but in
GA May 1987. This Benlate was bought from the McLareneach case the department reported they could not find Benlate
Vale Mitre 10 around 1987, and the family had not used thevas at fault. Instead, blame was laid on the presence of salt,
chemical since 1989-90 before they used it earlier this yeatemotodes or pathogens. However, if pathogens were the
with its disastrous effects. There was no expiry date on theause of the damage, then all the plants should have been
bottle of Benlate. The bottle was kept in the interveningaffected, as the pathogens would have spread throughout the
period in a cupboard in a well-insulated shed which has greenhouses. The growers could see with their own eyes that
fairly even temperature. Although these flower growers arghe plants affected were those that came into contact with
recognised as people who would be expected to use BenlaBenlate, whereas the control plants remained healthy.
they never received any circular warning against using | have been contacted by Dr Malcolm Thompson, the
Benlate. Senior Lecturer from Flinders University, in a letter dated 18
The experience of this carnation grower also illustrate$ctober 1994. He was very concerned about the effects of
that the effect of Benlate also extends beyond the life of th&enlate and the way that the growers, in particular, the
original plant treated with the fungicide. This grower tried tocucumber grower, were treated by the authorities. His letter
replant snowpeas in the growing medium from which thestates:
unhealthy carnations were removed. These also took on the Aimost one year ago | was approached by one of the top
similar symptoms, for they were stunted in size and haducumber growers in SAto analyse two samples of Benlate DF. His
poorly formed root systems. Other growers have told me o¢laim at the time was that his livelihood had been ruined by this farm

P P ; chemical. | was inclined not to believe him. Through a series of
similar difficulties of replanting, and I have observed all of coincidences | have been introduced to Mr Ivan May, and have acted

this myself. as a chemical consultant to him for about six months. | have visited
One of the top cucumber growers in Adelaidethe property of the Warnocks also. | have done samples of Benlate

; F and WP and confirm that they contain dibutylurea. | believe
(Mr Antonas) swapped to Benlate DF after using Benlate W r Antonas has been treated shamefully by both the Department of

for around 17 years with no problems, and the new producagriculture and DuPont. | went to see the Department of Agriculture
devastated his crops. He used the direct to ground drenchimgyself and interviewed a senior officer in relation to the cucumber
method. As a result the roots of his plants became matted argiower in January of this year. | was told more or less to keep my
burnt and were nearly non-existent, and no fruit was showing!°S€ out of the problem.

- - - Mr Antonas has gone from being a top cucumber grower to a
Not only did he lose that crop, but his soil can no Iongergro"\broken man. His health is ruined and he has damage to his eyes

anything, meaning that he has lost his source of income. hich could well be the result of his contact with Benlate or the
Benlate use appears to have far-reaching ramifications f(SlaS_?OUS decomphosutnonlprodléqts r'1t pécr)]duc?(sj._ The g_asle%_are of a
soil degradation. This issue of soil-degradation has also begg' arnature to those released in the Bhopal disaster in India some

) ; . ars back. He has lost his source of income, his soil will no longer
encountered in the United States, where it has been reportgghw anything.
that problems persisted even after pots and soil were discard- He had been using Benlate WP for something like 17 years with
ed and greenhouses scrubbed. Even where everythimg problem. His problems surfaced with the change to the DF (dry
affected by the spraying had been thrown away, the sanf®wable) formulation. As a chemist | would have to say that there

. . . IS much in this that | don’t quite understand. It is clear, however, that
problems occurred all over again. Dr Hilton Biggs from thethe chemistry has been known since 1828 when Freidrich Wohler

University of Florida Institute of Food and Agricultural first synthesised urea from an ammonium cyanate and disposed of
Sciences has studied these residual problems with subsequém ‘Vital Force’ theory which had held sway for many years.

crops, by looking at the growth of cucumbers in media fromWohler showed that organic compounds could be synthesised from
' on-living inorganic matter and allowed the science of Organic

a ”Urser}’ and a vegetable farm tha.‘t had re(.:rqpp'n@ihemistry to begin. It had previously been thought that organic
problems’. The plants showed phytotoxic effects similar tocarbon based) compounds could only be made in living organisms
Benlate-treated plants in fresh medium. Biggs says his studieghich had the ‘Vital Force’.

indicate Benlate residue is not only in the soil—it is in the ~ An entry in the Merck Index of 1976 is virtually identical with
containers, structures, and spray equipment and occurs int&lﬁ current entry and both say that Benomyl is not the active

- . - . gicide but a breakdown product, Carbendazim, is the active
highest concentrations in areas where more chemical ngicide. For at least 20 years it has been known that Benomy! will

applied. break down to butyl isocyanate and that butyl isocyanate will
There is also evidence from an Adelaide grower that th@roduce dibutylurea. Why all these problems have now suddenly

effects of Benlate are so powerful that, where plants Weréuggged is therefore a bit of a mystery, but of the facts there is no

killed by Benlate and dumped on the ground, the weeds and" \jr antonas is an Australian born Greek. He has a heavy accent
the pasture under the dead plants were also killed. There has@d limited education. He has tried very hard for years to get some
been reports that this ground remained barren and sterile anétisfaction and | am only amazed that he is still sane. He has been
that no weeds grew for two years. These long-lasting effecteushed from pillar to post in his attempts to get some help with his

A . problem.
of Benlate are significant for growers who attempt to rebuil | am writing this letter to you to support you in your efforts and

their crops after the damage caused by Benlate. The fact th@tihe hope that Mr Antonas is seen to be the person who was first
the new crops planted in the Benlate-contaminated mediurffected and somehow recognised that Benlate DF was the problem.
continue to show the same symptoms of injury as the plantidhope that his case will not be lost in the maze of complications and
initially affected makes it very difficult for them to start Othﬁ/llrycrlgmzlis Dr Malcolm Thompson BSc(Hons), PhD, FRACI C
afresh. It also cannot be b_enef|C|aI t_o_ thg enV|ror_1ment hem. I am senior lecturer in Organic Chemistry at Flinders Uni. |
general to have these chemicals remaining in the soil for sugkhve been a practising chemist all my life. | am now 63.

a long time, especially as it can seep into the ground water. Yours sincerely,

In each case, the growers have approached both DuPont andMalcolm Thompson.
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I must say | have a great deal of sympathy for the individuato speak out against DuPont have met with resistance.
grower who gets treated by departments as if they do ndConsidering the seriousness of the damage, neither DuPont
know what they are talking about, that they have got it wronghor the Department of Primary Industry have been very
and should go away. The fact that Mr Antonas, Mr May andconcerned about those people affected.
others have persisted is a great credit to them, but they should | now turn to the matter of health risks. Benlate has also
never have been put through what they have been piieen linked with causing physical harm to humans and, in
through. particular, to the incidence of babies being born blind or

DuPont has also been unhelpful to growers in Australiawithout eyes. This condition of being born without eyes is a
DuPont's agents in Australia have ultimately denied allrare one called anophthalmia. While half the cases of
responsibility and all liability for the effects of Benlate on anophthalmia are thought to be caused by genetic factors, the
these crops. However, one nursery owner at McLaren Val@ther half is a mystery. In both New Zealand and England
who encountered problems in 1991 when he used ththere have been cases of anophthalmia which have been
drenching and spraying methods to apply Benlate, contactéihked to Benlate. In New Zealand, as reported on the TV3
DuPont’s agents in Sydney. They came onto his property amyetwork’s Searching for Answergarlier this year, three
admitted that it was a Benlate problem, but DuPont latevomen who worked at the same local council and who were
denied this by arguing that his use had been an unregisterégposed to Benlate had babies born with deformities. One
one, without explaining what this means. Growers in thechild was born blind, another has suffered from fits since
United States have been more successful in their claim@irth, and probably the worst case was the birth of a child
against DuPont. without eyes and a double cleft palate. All three women can

I now turn to the history of the success or otherwise ofidentify that they used Benlate over a protracted period of
lawsuits in America. Outside the US, including Australia, time. In each case, it was found that there was no genetic
there have been no successful claims for damages, althouglisorder. ) ) )
Margaret Kelly states that there have been up to 400 claims Another woman, who did an apprenticeship at the same
lodged in the United States. The first case went to trial in th&arks Department, discovered at 25, two weeks after her
Federal District Court in Columbus, Georgia, on 6 July 1993vedding, that she was infertile. She was diagnosed as having
and was settled out of court for $4.25 million. This was only€ntered a premature menopause and suffered from hot
a fraction of the damages sought by the four growers fronjushes. She had also come into contact with Benlate spray.
Alabama, Georgia, Hawaii and Michigan. In that case thd his New Zealand review only examined the effects of
growers claimed that the Benlate had been contaminated Benlate on health and did not consider its effects on plants
a sulfonylurea herbicide, Londax, and they used interndiior the degradation of benomyl. New Zealand is not_the o_nly
DuPont documents to show a DuPont researcher had fous@untry where Benlate has been connected with birth
sulfonylurea contamination. DuPont claims their initial deformities. Five clusters of two or more eyeless children
finding was a mistake. However, according toell Street have been born in rural Great Britain.
Journal Judge J. Robert Ellis ruled DuPont could not dispute  Seven out of the 26 parents say they have used or been

this testimony because they had destroyed so much of th@Posed to Benlate or a similar chemical spray. Many live in
researcher's computer tapes. areas exposed to chemicals, for over 20 parents say they were

Then, in September 1993, a court in Arkansas foundWare of chemical spraying in their areas. One woman
DuPont liable for damage from Benlate DF to the crops of 2dnterviewed said that she used Benlate on her vegetable
farmers, which were mainly tomato crops, and awarded therg2rden whilst she was pregnant and that, moreover, there was
$10.65 million. A Florida court also awarded an orchid"® Warning c_)nthe pqcl_<agmg about the.need to wear masks.
grower $3 million for damage to plants, which included stock ! N€ Australian television prograimandline looked at the

plants in that same month. In October, a Texas court founfT€Cts Of Benlate on these children in England. Dr Vyvyan
DuPont not liable in the case of a pecan grower seekin oward, from the Liverpool University of Foetal Pathology,

$900 000. DuPont plans to appeal all the decisions foun tated his concerns that foetuses are susceptible to far lower

against it. The Florida Agriculture Commissioner, Bobamounts of toxins than the testing would suggest.

Crawford, has announced that he has filed an administrative 1€ Says that the safety doses might not be sufficient.
action against DuPont for selling an adulterated and mis2U"Ng Pregnancy, the eyes are formed in the first four to 10
branded pesticide. weeks. Dr Howard expresses anxiety that if the mother is

He looks at the evidence that some Benlate was contamexposeOl to benomyl at this stage, the development of a
nated with sulfonyl urea herbicides, and the finding byg?h"d'S eyes may be harmed forever, Th_ere appears to be a
University of Florida scientists that di’butylurea is a break-IInk between Benlate and eye damage in the foetal stages.
down product in benomyl and says: The programs outline that experiments on rats in California
) demonstrated that where rats were exposed to benomyl, the

This points to a pattern of sloppy manufacturing practices on thective ingredient of Benlate, 44% of the animals produced
part of DuPont. offspring with severe eye defects. When a protein deficiency
The corporation sold a product that was supposed to bewas also included, the figure rose to above 60%.
fungicide, and it was contaminated with potent plant killers. However, DuPont has denied all responsibility, and
Considering the number of people affected in the US therdismiss all claims that its product Benlate could lead to birth
have been relatively few cases brought to court so far. Thdefects or infertility. Regarding the effects of Benlate on
pattern of cases in the US has shown that legal action is glants, DuPont has made its own investigations into crop
lengthy and costly business. | suppose that is not surprisindamage, but found no links to benomyl. It points out that the
when you take on one of the world’s biggest multinationals Environmental Protection Agency in the United States, the
The growers are also faced with the intimidating task ofmost stringent regulatory authority in the world, cleared
taking on that multi-million dollar company, which definitely Benlate. The equivalent British authority, the Pesticide
has the power on its side. Those in Australia who have trieddvisory Committee, cleared Benlate, as did the relevant
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bodies in Sweden, Australia and New Zealand. In Australiastroyed many livelihoods. There are also lingering questions
the National Registration Authority has put Benlate throughabout its potential health effects. The reticence of the
the same safety evaluation to which all agricultural chemicalshemical company DuPont and the Department of Primary
are subject. Industry to assist these growers and to admit that there is a
Dr Priestly, on thd.andlineshow, spoke of the National problem is a major concern.
Registration Authority’s awareness of the overseas reports, While DuPont continues to deny responsibility, the
but said that there is evidence of different use patternsvidence of plant damage in the United States and the
between different countries. In Florida it is now thought thatsyccesses in the US courts go towards establishing DuPont’s
benomylis responsible for a range of health problems. Whilgability. The University of Florida research that reveals the
there is no central birth defects register, it seems that migraptresence of both the herbicide, sulfonylurea, and the toxic
farm workers may be more susceptible than some. Dr Avergreakdown product, dibutylurea, in Benlate products indicates
Weiss, formerly a paediatric ophthalmologist, found thathat the chemical formulations of Benlate DF and WP contain
there is a higher incidence of malformations in lower-serious risks to plant growth. Both sulfonylurea and dibutyl-
socioeconomic groups, who are attracted by the work and thgrea have now been identified in Benlate used by growers in
warmer weather in Florida. At the time of thandlinereport  Adelaide, who have suffered significant losses.

the birth defects had not yet been examined. Both DuPont and the Department of Primary Industries

However, with respect to general health, 70-75% ofy5ye been irresponsible about the recall of Benlate DF, for
farmers complained of health problems. In the summer ofey have failed to adequately remove the product from the
1992 the Florida Department of Health and Rehabilitativgyarket and failed to notify the dangers of the product. Itis a
_Serw_ces sur\_/eyed 75 growers who believed the product hagyncern that the soil and health problems may remain
impaired their health. The most common symptoms wergnresolved for years. The power of a multinational should not
headaches, stiff joints, shortness of breath and fatigue. Othegg, aple to suppress the legitimate rights of ordinary individu-
included rashes, throat irritation, nausea, short-term memokys | urge all members in this place to support my motion.
loss and nosebleeds. An American blueberry grower who
used Benlate DF repeatedly during 1991 has encountered The Hon. CAROLINE SCHAEFER secured the
respiratory and intestinal problems, kidney and liver trOUblesadjournment of the debate.
hair loss, swollen joints, hives and muscle deterioration.

Nursery growers in South Australia allege that they have SUPREME AND DISTRICT COURTS (APPOINT-
also suffered from their contact with Benlate. One grower MENT OF JUDGES) AMENDMENT BILL
recently had her gall bladder removed in circumstances where
she attributes the cause to the product Benlate. Others have Adjourned debate on second reading.
experienced dizziness and headaches after exposure to
Benlate. One grower has damage to his eyes, which could
well be the result of his contact with Benlate, or the gaseous
decomposition products it produces. However, there is ngs
labelling on Benlate to warn of the health risks. There is n
suggestion that protective clothing should be worn. There ig
no warning against use during pregnancy.

I now move to the issue of labelling. The labelling system
has been altered in the United States. On 11 September 19
DuPont deleted various uses under Benlate and Tersan lab
in the United States. These were:

(Continued from 7 September. Page 281.)

The Hon. R.D. LAWSON: | oppose the second reading
this Bill, which was introduced by the Hon. Sandra Kanck.
efore coming to the particular provisions of the Bill, |
elieve it is appropriate to examine briefly the present
position in Australia and elsewhere regarding the appoint-
ent of judicial officers. In this country, appointments to all
ate and Federal courts are made by the Executive Govern-
nt. Except in the case of the High Court, the Executive
Government has complete freedom of action to appoint
L V’?/‘gtgglin;%nwtggﬂlggélgses under Benlate or Tersa?)ersons Wh_o are qualified under the relevant statutes, usually
2. All greenhouse site usés for either Benlate or Tersalrﬁagal practitioners of a number of years standing. In the case
' of the High Court, the Commonwealth Attorney-General is

1991 WP products (e.g. leaf mould on greenhouse-_ . : -
grown tomatoes). required by the High Court of Australia Act 1979 to consult

3. All plant propagule dip or drench treatments for bothwith the States before recommending an appointment. In this

. State the Attorney-General recommends appointments to
Benlate or Tersan 1991 WP (e.g. pineapple, Str"’“"’(:abinet, exceptin relation to the Industrial Court, where the
berry, sugarcane).

. . recommendations are made by the Minister for Industrial
However, these uses have not been withdrawn on Australia airs. Cabinet may of course approve or reject the Attor-

labelling. The Department of Primary Industry or the , :
National Registration Authority which handle the labelling ney-General's recqmmendatlgns. .
In the past, prior to making a recommendation, the

of chemicals do not seem to be concerned about the possible . ;
dangers of Benlate use as recognised in the US. In fact, ﬁttorney-GeneraI consulted informally with members of the

seems as though Australia has been treated like a third worlddiciary, the legal profession and perhaps more widely. Such
nation. The labelling process needs to be investigated, fd}ons_ultat!on was quite common, butitwas n(_alther mangiatory
many of those people in the business of growing fruit and'©" invariable. Prior to the last Sta_lte electlon, the L|bgral

vegetables and ornamental plants speak English as a secdn@fly adopted a policy on the appointment of judges which,
language. For the protection of these people, the warning® it relates to this matter, is as follows:

and prescribed uses of chemicals must be especially clear. In seeking to ensure the best available men and women are

The labelling system should be aimed at the understandir#POintEd as judges and magistrates, a Liberal Government will
levels of people with limited education stly seek adequate and informed advice from the judiciary, the

([iﬁgal profession and other community leaders; secondly, consult with
~ To conclude, | fear that Benlate has not only causeghe Leader of the Opposition or the Leader's nominee about each
irreparable damage to crops and to soils but has also deuch appointment to the Supreme Court.



480 LEGISLATIVE COUNCIL Wednesday 19 October 1994

So, that is the current position in this State, and our Attorneyk is clear that there have been problems in Canada, and it is
General has announced that he is presently undertaking tha¢rhaps appropriate to examine the two situations which
consultative process in relation to the next appointment to thapply there. Different processes apply to Federal and

Supreme Court. Provincial appointments. With regard to Federal appoint-
The Hon. Sandra Kanck: Which community leaders is ments, in 1967 the Trudeau Government adopted the practice
he talking to? of seeking the opinion of a committee of the Canadian Bar

The Hon. R.D. LAWSON: The Hon. Sandra Kanck says, Association before appointing any Federal judge. That was
‘Which community leaders?’ It is a matter of discretion in the culmination of many years of agitation by the Canadian
relation to the particular appointment, and we, on this side ofar Association, which had begun as early as 1949, and the
the Chamber, have confidence that the Attorney-General wiRractice adopted in Canada was modelled closely on the
approach appropriate community leaders. The position in th@merican Bar Association’s Committee on the Federal
United Kingdom is as follows: most appointments to theJudiciary. ) o o
judiciary are made on the recommendation of the Lord The role of the Canadian Bar Association’s Judicial
Chancellor; some higher appointments, such as the Master ommittee is based upon an informal arrangement; it has no
the Rolls, are made on the recommendation of the Primgtatutory basis. The committee has 23 members, with
Minister; there is no formal process of screening proposeéepresentation from all Provinces and Territories. The
appointees; and the Lord Chancellor’s office makes inquirie§ommittee comes into play in the middle of the selection
of the judiciary and the legal profession concerning theProcess; namely, after candidates for appointment have been
suitability of prospective candidates. In that country, a Courtédentified by the Minister for Justice but before the Minister
and Legal Services Act was passed in 1990. That Actnakes his recommendations.to Cabinet. The names of
widened the eligibility for appointment to the bench toProspective appointees are given to the chairman of the
include, for example, solicitors, but it did not otherwise committee, and those names are circulated to all 23 members.

restrict the discretion or the powers of the Lord ChancellorQuestions are asked about legal ability, temperament,
In the United Kingdom they claim that since the mid- character and health of the nominees, and committee
1940s appointments have been made on merit and Pa mbers reportlndlvujuallyto the chalr.man.The committee
political considerations have not played any significant parf0€S not vote on nominees, nor does it compare candidates
in judicial selection. So far as | have been able to see, thef@" @ particular vacancy or rank them. In each case the
is no pressure currently for the establishment of any form ofhairman, on the basis of members’ reports, arrives at a
judicial commission or committee such as that proposed ifl€termination whether a candidate is ‘qualified’, “highly
this Bill. However, the Lord Chancellor is under somedualified’ or ‘not qualified’. The chairman ranks the candi-
pressure similar to that which is being applied in this countryflates in those three orders, and the chairman’s report s given
to appoint representatives of more so-called minoritiestC the Minister on a confidential basis.
namely, women and non-whites. There has been some criticism of that system. One
In the United States there is a different mechanism for th§ommentator has concluded that this process tends to express

appointment of judges. Many judges in that country aré€ Outlook of that 'small phalanx of lawyers who rise to
elected, and the situation there is not comparable with th4yositions of prominence in professional organisations’. But,
which pertains here. However, certain States subscribe {3 the whole, the system has worked well.

whatis called the Missouri plan, under which candidates for ! turn nextto Provincial appointments in Canada. There
election to the judiciary are vetted by a local judicial commis-2r€ different procedures in different Provinces. In some
sion for qualifications and suitability. Federal appointmentéorovmceS Judicial C.OU”C”S or select_lon committees are
are screened by a committee of the American Bar AssociatiojgSPonsible for making recommendations to the Attorney-
called the Committee on the Federal Judiciary. So, it is cleay€"€ral on judicial appointments. The first such council was

from that very brief observation that, whilst there is consulta€Stablished in 1969. The councils are set up by statute and

tion in the United States with the legal profession, there is ndey comprig;e iUdg?S' lawyers and Iay members. Thelcouncils
mechanism similar to that proposed in the present Bill. assemble biographical data on candidates and interview them

In New Zealand the same appointments procedure app"%gagi)l?tnccv%eTht:aeirrso?/\r/]r?Cléo%asrt]i?&i?qtgzsqulz:icl;?cs;lg%s lznd
as pertains in this country. In 1979 a Royal Commissio Y ' pe,

recommended the establishment of a Judicial Commission i Y €S check with the legal community and governing

New Zealand, but that recommendation was not adopted gg:gz (;Lihtehgr?/];ecs‘:r']%n' :;h%g(}ﬁgﬂl g:]a(lnguubprgtsshi(zr:(l)lithoef
either Labor or National Governments. y

. . ... . Attorney-General.
In Canada there are mechanisms designed to depoliticise In British Columbia the Attorney-General is obliged by

X]s?sg(r:(');t'ec?r? Or];sgree(ﬁ'gg ejuggeesrit'ltrl]eégiittehi C?Uﬂ?g}'gﬂ t% w to select the candidate from among the names submitted
lation prep P ired, PpO!I y the council or to ask the council for further recommenda-

Judg?s in fCﬁnadfa, and it described the position in thaf < " other Provinces this is not mandatory, butin practice
country as Toflows. ) _ the Attorney-General chooses from the council’s list. The
There has been a long history of patronage appointments to thguthors of the Canadian Bar Association report, to which |

bench by both major parties in Canada. Although there have be ; TS ;
some commendable exceptions, the practice of appointing the par ferred earlier, say that the system of judicial councils has

faithful to the bench has been all too common. ignificantly improved the quality of appointments and is
If an entrenched Government party systematically appointed oniyvorking well. Those authors noted that, even where an
its own supporters to the bench, the result would be public cynicismAttorney-General is free to appoint persons not on the list
and a perception by non-supporters of the party that their prospectg bmitted by judicial councils, he does not in practice appoint
for judicial preferment were non-existent. . . public concern has beeé@eo le from outside the list
heightened by recent events surrounding the appointment of judge's. P . ) L .
Actions by paliticians at both the provincial and federal level have | Should emphasise that the system of judicial commis-
provoked controversy in Canada in the last few years. sions in Canada has arisen as the result of a particular



Wednesday 19 October 1994 LEGISLATIVE COUNCIL 481

problem, and that problem, which | identified at the outsetcommittee have appointed Ninian Stephen, John Bray, Felix
is the appointment of political cronies in the exercise offrankfurter or Bora Laskin?

political patronage. Thatis not suggested inthe Hon. Sandra g Professor Crawford is saying that judicial commis-
Kanck's speech as being the reason which motivates her Bilsjons, especially committees from a widespread range of
and, so far as | am aware, it is not a problem in this countrypersonnel, would be likely to make safe appointments rather
Over the years there have been proposals to change thigan allow an Attorney of the day to be imaginative and to
method of judicial appointment in this country. | start as earlymake selections that would enhance the work of the court.
as 1977 with an address to an Australian legal convention by In the 1983 Boyer lectures, Justice Michael Kirby, now

the then Chief Justice, Sir Garfield Barwick. In relation to thePresident of the New South Wales Court of Appeal, had this
selection of the judiciary, he said: to say: ‘

We still have the manner traditional in the United Kingdom. The

choice of the appointee is made by the Executive Government or by The call for the establishment o. . ajudicial commission has
son:e one or mpgrel memlbers of it.y xecutiv v bB/een made in Britain, New Zealand and Canada. So far, nothing has
In my view, the time has arrived . . . when the privilege of the €ome of it and | hope nothing will. It has all the hallmarks of an

Executive Government in this area should at least be curtailed. Orjgstitutional arrangement that would deprive our judiciary of the light
can understand the reluctance of a Government to forgo the elemeffid Shade that tends to come from the present system. In our judges
of patronage which may inhere in the appointment of a judge. Yel'e need a mixture of traditionalist and the reformist. Institutionalis-
I think that long-term considerations in the administration of justicelNd Orthodoxy, or worse still judges choosing judges, is quite the

call for some binding restraint of the exercise of this privilege.  Wrong way to procure a bench more reflective of the diversity of our
. . . . country. Fortunately, | do not see politicians of any political
Sir Garfield Barwick continued: persuasion surrendering to the temptations of a judicial appointments

I make bold to suggest that, in all the systems of Australia wher&ommission.

appointments to judicial office may be made by Executive Govern- . ; ,
ment, there should be what is known in some systems as a judici The Hon. A.). Rediord: He obviously hadn't heard of the

commission . .. saddled with the responsibility of advising theP€mocrats.

Executive Government of the names of persons who, by reason of The Hon. R.D. LAWSON: He had not heard of the
theirglairf]ing, knowledge, experiencel, ch?_rr_acter "é“d diqugition_, a®emocrats, nor was he aware of the Hon. Sandra Kanck’s
suitable for appointment to a particular office under consideration { ; ; o
Such a body should have amongst its personnel judges, practisi oposal. The advisory _Comm'“e? onthe Aust_rallan IUd'C"?‘l
lawyers, academic lawyers and, indeed, laymen likely to beSystem was one of the five committees established to advise
knowledgeable in the achievements of possible appointees. . . Sorttee Constitutional Commission, which was charged with the
may prefer to pass the actual choice of appointee to such a bodygsponsibility of considering ways in which the present

others may prefer that recommendations only may be made by it; y : P : :
others may prefer to require the submission by that body of a sho tustrallan Constitution might be changed. The advisory

panel of names outside of which the Executive Government may nétommittee, which published its report in 1987, did not
go: or may not go without public explanation of the reason for doingsupport the establishment of a judicial commission and it
SO.

specifically rejected the Canadian model, to which | have
The Hon. Sandra Kanck has some sort of ally for her proposallready referred.
in Sir Garfield Barwick. That proposal was made by Sir The commission’s conclusions on this point may be
Garfield Barwick in 1977, and one may be forgiven for summarised by saying that it saw no need for commissions
thinking that it was prompted by the appointment in 1975 ofin this country and the likely result of their establishment is
Senator Lionel Murphy to the High Court of Australia, who, that it would become unnecessarily difficult to appoint any
| think it fair to say, Sir Garfield Barwick did not regard as person who is known to have some political affiliation or
a suitable appointment. At all events, that suggestion by Siissociation.
Garfield Barwick was not taken up by any Australian  The committee did dilate upon on that subject at some
Government, nor did it receive much support. length. It considered that committees of so-called experts

There have been a number of publications by bothyoyld always be looking for the grey candidate, the neutral
academic and other legal writers and judges on the subjeiandidate, rather than one who might have adopted a
Professor James Crawford, a well-known constitutionaharticular position, be it political, social or economic, and that
lawyer, graduate of Adelaide University, subsequently ghe fears expressed by Professor Crawford and Justice
professor at Sydney University and now at Oxfordjichael Kirby would be fulfilled.

University—

The Hon. A.J. Redford interjecting:

The Hon. R.D. LAWSON:—one of his claims to fame
being, as | just learnt, that he tutored the Hon. Angu
Redford.

Members interjecting:

The Hon. R.D. LAWSON: Having regard to that piece
of intelligence, | am reluctant, therefore, to quote him as a
expert! Professor Crawford wrote in support of the existingrf{/I
system relating to the appointment of judges, as follows:

The arguments for the present system are . . . strong. In practici

Justice Brennan of the High Court of Australia wrote a
paper entitled ‘Judging the Judges'. It was published in 1979
in the Australian Law Journal He did not favour the
Sippointment of judicial commissions of experts, but he did
consider that a process of mandatory consultation could have
some merit.

In September 1993 the Federal Attorney-General (Hon.
ichael Lavarch) produced a discussion paper entitled
Judicial Appointments—Procedure and Criteria’, which was
prompted by the fact that little was known about the appoint-

Party-political appointments have been rare, and those which maf*r’lent processes and because there were no established internal

have originated in party manoeuvring have been defensible on othg(v'leS for selecting judges. That report noted that the most
grounds. The danger of an ‘independent’ commission is that it wouldrequent criticism of the current system is that it leaves the

produce ‘safe, uncontroversial’ appointments, and that it would tenéppointment of a judiciary that is unrepresentative of society,

to limit the range of candidates. Domination of such a commission, the view of the authors of this report. They say:
by judges and senior professionals would tend to self-perpetuation, ’ ’

whereas, in courts as in Government, changes of course from time The judges on Federal and State courts are overwhelmingly:
to time are desirable. No adequate system would have failed tmale; former leaders of the bar; appointed in their early fifties; and
appoint a Griffith, an Isaacs or a Dixon, but would a judicial products of the non-Government education system.
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So, it is clear from that quotation where the authors of this That all jurisdictions, whilst continuing to select judges on the
report are coming from. So far as | am aware, the Attomeyba_sis_of merit, should strive to increase the diversity of appointees
General did not publish any further paper or conclusion as ¥ judicial office.
result of the discussion paper. That sentiment, namely, continuing to select on the basis of
However, the Law Council of Australia—the body which Merit whilst striving to increase the diversity of appointees,
includes, as part of its membership, the professional organisi 0ne that | support. Much criticism of our judiciary tends,
tions of lawyers throughout the country—did make a formafin My view, to be ill informed. N o
submission, which, in my view, contains a good deal of sense On the subject of the composition of the judiciary, the
and proposals which are practical and worthy of considerSenate report quotes a statement by Mr Rodney Meagher QC,
ation. | will paraphrase the Law Council's proposals. Firstnow Mr Justice Meagher of the New South Wales Court of
the fact that a high quality judiciary has been produced irf\Ppeal. Speaking on suggestions to make the judiciary more
Australia, and has resulted from the existing selection systenfiéPresentative, Mr Meagher made the following comment:
suggests that radical change in the system is not required. Anideal legal profession should obviously be composed of 5 per
They make the point that merit alone must remain the basigent convicted criminals, 5 per cent drug addicts, 5 per cent dole
criterion for judicial appointment. ludgers and 30 per cent cret!ns, !ust like the rest o_f the community.
The Law Council says that judicial appointees need d Nat statement tends to highlight the absurdity—
combination of legal skills, and those include personal Anhonourable member: Who said that? ,
qualities essential for the office. The criteria for merit _1ne Hon. R.D. LAWSON: Mr Meagher. Whilst one
necessarily include: first, a range of legal skills which aréMight complain about the language used by Mr Meagher —
acquired only by appropriate training and long experienc&nd | am not saying that | necessarily agree with it—it does
and, secondly, a range of personal skills. The Law Councipoint out thg absurdity of seeklng to have a judiciary that is
thought there was no need to establish a commission to adviégPresentative of the community in the sense of representing
on judicial appointments, although they did consider tha€Very interest within the community. o
there was a need for wider consultation on judicial appoint- | 0PPose the proposal in the Bill. In my view it would be
ments. However, the consultation process need not be tg@ntrary to proper constitutional practice and democratic
formal or structured. theory for an elected Government to relinquish its power of
| interpose here that the system adopted by the Libereﬁppointment of judges in favour of an unrepresentative and

Party and the Liberal Government in this State, and which f Non-elected body. It must be remembered that if the
quoted at the outset of this address, meets the criteria of tigg"formance of a judge is ultimately found to be deficient, the

Law Council, in that it is neither formal nor structured, but °vernment which appointed him or even that which happens

does involve a wider consultation than had hitherto appliedlt.;).be in office at the time is likely to suffer political oppro-
The Law Council went on to say that the concept of rium, so the appointment of judges is an important political

representative judiciary is fundamentally dangerous an nlctlon. ewiti table f tive G i
should be rejected. It is inconsistent with judicial independ- N myview LIS unacceptable for executive bovernments

ence and appointment on merit. The council states: to delegate powers of appointment to bodies over whose
membership the Government might have no control, and

Judges should be chosen for their capacity to represent the wholgere js no reason to suppose that the membership of a
community, not sections of it. The |deaofarepresentatlvejudlmarﬁ/ dicial . iah b . d b litical
is at odds with the very terms of the judicial oath. udicial commission might not be motivated by politica

o . ... considerations. There can be no guarantee that a board

The authors went on to say that the criteria for judicialcompyrising judges, representatives of the legal profession,
appointment which may change over time could be describegl 5| organisations and other community organisations would
in a protocol which, while not having the force of law, would o jtself adopt a Party political stance in relation to appoint-
help to make the process more transparent. In South Australiganis.
the Liberal Party has made the process more transparent by 15 Government has already taken the step, for the first
describing in advance what was proposed, and the Attorney« in South Australia’s history, of adopting a policy that

when he embarked upon the current process, made a stajgyyires the Attorney to consuit with legal and community

ment to the same effect. _ _ interests. That is an entirely appropriate response to the needs
The Law Council took the view that in the case of Federabf the Community_ In my view there is no need for ajudges’

appointments consultation by the Attorney-General with these|ection committee of the kind envisaged in the Bill.
President of the Law COUnC” and the President of the | should also Say in Support of the current system of
Australian Bar Association, with others, would be entirely consultation that it has the support of the Advisory Commit-
appropriate and, likewise, for State appointments, consultaee on the Australian Judicial System, which reported in 1987
tion with the repyesentatives of the local associations woulgh jts publication ‘Australia’s Constitution, Time to Update’
also be appropriate. that there should be a recognised practice that, before
In conclusion, the Law Council concluded that the presenappointing judges to, in this case, Federal Courts, the
method of selection and appointment of judges should battorney should consult on a confidential basis with the Chief
retained but that the Attorney-General should be encouragefiistice of the court concerned and with the leaders of the
to consult well informed bodies and persons, including theappropriate professional organisations to obtain their views
present judges. about persons who are eligible for appointment, qualified to
The Senate Standing Committee on Legal and Constitudo the work of the court and who appear to have the neces-
tional Affairs published a report in May 1994, ‘Gender biassary qualities.
and the judiciary’. It is this report to which the Hon. Sandra A former Chief Justice of the High Court, Sir Harry
Kanck referred in her second reading speech in support of h&ibbs, wrote a paper, ‘The Appointment of Judges’ in 1987
Bill. The committee’s recommendations were many, but theaind it was reported in volume 61 of thustralian Law
principal amongst them is as follows: Journal Sir Harry also expressed support for the view that
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the Attorney-General of the day to engage in some consultdn my view it is unnecessary for the criteria to be listed in the
tion before recommending appointments. Sir Harry statedrather elementary way in which the Hon. Sandra Kanck’s Bill

In the end, we must depend upon the statesmanship of those #P€s. | certainly do not agree that willingness to participate
all political Parties. in professional training is a necessary criterion for a judicial

From my point of view, members of this Parliament appointment, because | suspect the motivation of that is to
members of the Governnlwent and the Opposition ought n’&nsure or seek to obtain political correctness in judicial
abdicate responsibilities in relation to these matters to outsidd€haviour. In my view that type of interference with judicial
bodies such as a judges’ selection committee. The appoinfldependence should be resisted.
ment ought be made by the Government and be open to The Hon. Sandra Kanck said that she would dearly have
criticism by the Opposition if criticism is appropriate. !lked to deal with matters such as the accountability of
Committees of the type such as the judges’ selection commit/dges. | would make only one comment on that. It seems to
tee are answerable to no-one. me that_Judges_are alr_nost th(_a most accountable of anyone in
In conclusion on this aspect, | should say that | oppose th@Ur SOCiety. A judge is required to state reasons for every
establishment of the judges selection committee proposed I{FCiSion that he or she makes. His or her reasons are open to
the honourable member on at least four grounds. First, ftcrutiny, appeal and review, are appealed against frequently
might and probably would inhibit innovative appointments;2nd are reviewed; and many decisions are overturned or
secondly, it represents an abdication of political responsibiliya/i€d: Aimost no-one else in the community is required to

ty: thirdly, it would be ineffectual window-dressing; fourthly; state reasons for every decision taken, to state those reasons
it probably disqualifies anybody who has participated in2t !éngth and to have them open to scrutiny and being
political activity; and, finally, in the circumstances it is ©Verturned. Judges are accountable, and the myth that is
unnecessary. being developed that they are not accountable is simply
éhat—a myth.

I now turn to some other aspects of the honourabl ) .
b There is no assurance that candidates selected by the

member’s proposal. In the schedule to the Bill are set out . gty
what appear to be the criteria for appointment to the benctpureaucracy established under this Bill would be better than

It is proposed that those criteria be in writing, and theycandidates selected under the present mechanism. Nothing is

contain the following 13 or 14 qualifications and characteristSad in the Bill nor in the speech in support of it to suggest

ics: extensive experience and knowledge of the law; respe&‘fh.y aperson nhominated by the Offendeys Aid and Re.hab'“'
for his or her colleagues; commitment to uphold the rule of@tion _Services would have any particular expertise to
law and dispense impartial justice; personal qualities whicfX€"cise in the making of judicial appointments, nor a
the public would expect of members of the judiciary, such as€Presentative of the Children's Interests Bureau or the
fairness, empathy, integrity, patience, an even temper a ulthultural ar]d Ethnic Affairs Commission ortbe Victims

gender and cultural sensitivity; proven advocacy skills; good! Crime Service Incorporated or the Women's Electoral

communication skills; legal analytical ability; practicality and -OPPY. These organisations are no doubt all worthy organisa-

commonsense; the ability to act in an independent manneflons: but there is no reason why the Attorney-General ought

administrative skills; efficiency, including the ability to make t© P€ limited to consulting with them. Under the present
timely decisions without compromising the quality of arrangement he is at liberty to consult with whomever he
decisions: wide community awareness and an interest ifonSiders might have something of value to say on the
issues that are broader than simply the law: a history opubject. Therefore, | oppose the second reading of this Bill.

involvement in community organisations or activities; and a . i
willingness to participate in professional training. The Hon. CAROLYN PICKLES secured the adjourn
ment of the debate.

Most people would regard many elements of that list as
containing an appropriate description of the qualities one 5 ;sTRALIAN BROADCASTING CORPORATION
would seek to find in a judge. But in my view it is entirely PROGRAMS
unnecessary to list qualities of this kind. In a sense this is an

insult to the intelligence of those responsible for the appoint-  Adjourned debate on motion of Hon. A.J. Redford:

ment OfJUdgeS‘. Of course one knows thata judge is reqm.red That this Parliament deplores the reported proposals concerning
to have extensive experience and knowledge of the law; Gfe changes to the production of local current affairs and news
course one appreciates that a judge must be fair and hageograms of the Australian Broadcasting Corporation and further
integrity and good communication skills. It is entirely calls onthe ABC not to reduce local production of current affairs and
unnecessary to have a list of this kind. In my view, the besf'€WS Programs in any way.

statement of the appropriate criteria for the appointment ofvhich the Hon. Anne levy had moved to amend by leaving
judges is that which came from Lord Hailsham, Lordout all words after ‘Parliament’ and inserting the following:
Chancellor, who had been Lord Chancellor for a number otongratulates the board of the Australian Broadcasting Corporation
years. His address on this subject was published ihélwe  for not accepting the changes proposed by management for altering

Society Gazettim the United Kingdom on 28 August 1985, production of local current affairs and news programs, and calls on
His Lordship stated: the ABC not to reduce local production of current affairs and news

programs.

My first and fundamental policy is to appoint solely on merit the -
best potential candidate ready and willing to accept the post. No (Continued from 7 September. Page 283.)
considerations of Party politics, sex, religion, or race must enter into . .
my calculations and they do not. Personality, integrity, professional  The Hon. A.J. REDFORD: In closing the debate on this
ability, experience, standing and capacity are the only criteriamotion, | can indicate that | support the amendment moved
COUpled of course with the requirement that the candidate must t@y the Hon. Anne Levy' Wh|Ch was moved because events

physically capable of carrying out the duties of the post, and no - - -
disqualified by any personal unsuitability. My overriding consider-bvertOOk the motion and indeed the board of the Australian

ation is always the public interest in maintaining the quality of theBroadcasting Corporation brought the management of the
Bench and confidence in its competence and integrity. Australian Broadcasting Corporation to heel. It is pleasing to
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see, at least at this stage, that commonsense prevailedthe introduction of poker machines into South Australia, there
would like to take this opportunity to thank all members forwas much toing and froing amongst members over this
their contribution to this debate, and in particular themoney; thatis, as to whom the money should be given, how
contribution made by the Hon. Anne Levy. it should best be spent and, indeed, whether $2 million was
In concluding, | might sound a note of caution. | amenough money in respect of that which it was purported to
concerned at the announcement yesterday of the Fedemddress. To that end, that Parliament and this Chamber
Government to shift the Sydney Symphony Orchestra outsiddecided to set up a select committee to investigate the matter.
the ABC, and | do have some concern as to what the effedthappened to Chair that select committee. The other three
of that might be on the other symphony orchestras throughoumembers on that committee of that last Parliament were the
Australia. This city and indeed this State has had a very proudon. John Burdett, the Hon. Carolyn Pickles and the Hon.
tradition in the area of the arts. The contributions of many oDr Bernice Pfitzner.
my predecessors in this place and the other place have beenlt is worth placing on record the terms of reference of that
enormous. One only has to consider the initiative of Liberakelect committee, which were to consider the following:
Governments in relation to the Festival of Arts and at the 5 The extent of gambling addiction that exists in South Australia
ability of the Hon. Don Dunstan who put arts on a very highand the social and economic consequences of that level of addiction;
platform, where it deserved to be. The continuing contribu- b. The social, economic and other effects of the introduction of
tion by members who were or are in this place is to bed@ming machines into South Australia;
congratulated. It is really disappointing to see that the Federal C-AnY other related matters.
Government has this view that the eastern States have sorheuly, by any standard, they were very broad terms of
sort of dominant role in the area of arts in Australia. | wouldreference, and so they should have been, in my opinion. Let
hope that commonsense will prevail and that perhaps sonfge say it was the then Government's indicated willingness
of the initiatives of this State can be properly recognised if0 e€xpend moneys on gambling addiction which finally

the future. carried the day and brought about the passage of the Bill
Amendment carried; motion as amended passed. through this Chamber at that time. Unfortunately, that
committee was only able to meet—and | speak from memory
GAMING MACHINES now—seven or eight times, and was therefore unable to
discharge its functions before Parliament was prorogued prior
Adjourned debate on motion of Hon. Anne Levy: to the 11 December 1993 State election. | personally found
That this Council— that to be a great shame, and unfortunately someone had gone

1. Notes that the then Shadow Minister of Transport moved tqo the press at that time and indicated that the Government of
amend the Gaming Machines Bill on 7 May 1992 to require that a?e day was trying to stall the select committee. That, believe

least 1.5 per cent of gaming machines turnover be set aside in a fur) .
to assist welfare agencies dealing with gambling addiction and t9'€» Never was the case, and in fact never was even near the

make payments to other community organisations disadvantaged iase. The facts of the matter belie that rumour. I only simply

gambling in their fundraising. ) _ ~say that because | had the press ringing me up as the Chair-

Ho uzs'eglostgﬁjt?r?;tr?ﬁgﬂbseﬁ ggr?%t‘ '[Shlgeé ;r‘;f’nfg 'ﬁ?ceh'?ﬁ &ngill?v?/g erson seeking as to whether or not | would confirm that such

subject to promises of additional Government support for agencie as the case. Of course it was r.]Ot and never was. As | S.a'd’

dealing with gambling addiction. the facts of the matter that | will now tabulate in generic
3. Calls on the Government to honour the commitment given byerms belie that rumour.

the previous Government, at the time gaming machines legislation The facts. as | recall them. were that three of the four
was introduced, to make up to $2 million in the first instance ' Y
available from the Government's gaming machines revenue tgnembers separately suffered illnesses of a long and protract-

welfare agencies to deal with the social problems associated withd type. Three of the members were, at different times,
gambling. overseas, and we had all the problems in the world securing

(Continued from 7 September. Page 282.) a suitable person as the committee’s research officer. Again,
it was most unfortunate that the work of that committee was

The Hon. T. CROTHERS: In rising to speak in support incomplete at the time of the rising of the Parliament for the
of this motion, | note that there is an amendment on fildast election. | also note that in spite of the fact that the
which seeks to delete paragraph 3 of the original motion anfiresent State Government, whilst reconstituting other select
replace it with a subsequent paragraph, and | have neommittees of the last Parliament, has been strangely silent
problems at all with that. | simply indicate that for the record.and inactive in respect of the future of the previous Parlia-
In rising to support my colleague the Hon. Anne Levy with ment’'s select committee into gambling addiction. Indeed, one
respect to her motion on gaming machines, | wish to plac&onders why this is so.
some matters on record relative to the last Parliament when In respect of general support for the Hon. Anne Levy’s
the parent Bill covering gaming machines was fully andmotion, let me canvass the following reasons both in support
exhaustively debated by both this Chamber and members #f and to reinforce the references she herself has made in
another place. If memory serves me right, that Bill wasspeaking to the matter on 10 August just past. She, like I, can
narrowly carried in this place. Both major Parties in thatrecall the vigour with which the present Minister for
Parliament had declared the matter to be a conscience voitBansport and the Deputy Premier of the present Government
and an examination of the voting patterns clearly indicate thagpoke in favour of legislating into existence the provision for
members of both major Parties proceeded to vote in thdhe adequate funding for the gambling addiction program, and
manner. the great fervour which both members oratorically addressed

As a consequence of the passage of that Bill, and ththe matter of funding being enshrined into statute. Let me say
preparedness of the then Government to commit up tthatlbelieve that they were both quite right then and, if they
$2 million in the first full year of operation of extra funds to are to support this matter, that will confirm my belief—
family and community development funds to assist people The Hon. Diana Laidlaw: Did you support me then?
who may have become gambling addicts as a consequence of The Hon. T. CROTHERS: | certainly did, yes.
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The Hon. Diana Laidlaw interjecting: by the select committee not being able to discharge its
The Hon. T. CROTHERS: You do that, and you willbe functions, to support the Levy motion.

pleasantly surprised at the veracity of the present speaker. _
The Hon. Diana Laidlaw interjecting: The Hon. J.C. IRWIN secured the adjournment of the

The Hon. T. CROTHERS: No, it was not. | go on—if ~debate.
you will let me finish—to further draw to the conclusion
which occurred on the exhaustive night in question. As | said,SHOP TRADING HOI\;JERNST(EI)EEMPTIONS) AMEND-
if the Minister for Transport and the Deputy Premier were to
again, with the same fervour as shown then, support the Adjourned debate on second reading
motion of the Hon. Ms Levy at this pointin time | would be : '
very pleased, because it would be consistent with the position (Continued from 12 October. Page 385.)
that they both adopted at the time of the debate and the 110 Hon. T CROTHERS: The Aunt sally for the

passage of the parent Bill. | make the point in respect to the(%overnment backbenchers rises again like a phoenix from the

contributions in relation to the 1.5 per cent had a decidegly e | have a copy of the Supreme Court decision which, by
impact on the manner in which the Bill was dealt with in this majority of two to one, ruled in favour of the Minister's

Chamber. As | recall, the Bill was carried in this Chamber by, 4 ity 10 issue certificates of exemptions by regulation. But
11 votes to 10, truly a very narrow margin.

: ' ! ) it is not for those reasons that | am on my feet today. | am on
The Democrats, at that time, in this place, withdrew aryy feet today because, as a member of Parliament, non-

amendment which they had on file in favour of the Laidlawpynocritically and in a non-humbug way | am appalled at the

amendment, and, as a consequence, supported the Bill. Othgfgy in which the powers of this Parliament are being ill-used
in this Chamber also were led to support the Bill because of,q abused by some of the Ministers of the Crown. And in
the Government's guarantee and the Laidlaw amendment. Agspect of that—

Irecall it— _ o The Hon. L.H. Davis: You have sat dumb for many years
The Hon. Diana Laidlaw interjecting: o while the Labor Party was in power. You are a late developer.
The Hon. T. CROTHERS: And | hope the Ministerwas  The Hon. T. CROTHERS: That does not make it right.

one that was much heartened by what ensued as a CoNS{yo wrongs never made a r|ght' you know that.

quence of her amendment. | go on to delineate that. As | The ACTING PRESIDENT (Hon. M.S. Feleppa):
recall, the Laidlaw amendment was not proceeded witlyrger!

because of the then Government's guarantee of up t0 $2 The Hon. T. CROTHERS: Is the honourable member
million. In my view, given all of those matters which | have jmplying by that interjection that his Government is now

covered, it would be a political farce of the first order— wrong?

The Hon. Diana Laidlaw interjecting: The Hon. L.H. Davis: Not at all.

The Hon. T. CROTHERS: Certainly not. Humbug The Hon. T. CROTHERS: That is the logical inference.
maybe but hypocrite never. The Hon. L.H. Davis interjecting:

Members interjecting: The Hon. T. CROTHERS: That is the logical inference,

The Hon. T. CROTHERS: When empty vessels start Mr Davis. | support this private member’s Bill which was, in
making utterances it is because one is touching on the bungy view, moved of necessity by my colleague the Hon. Ron
valve in the vessel, and | hope that is not the case with thRoberts. | understand that the Leader of the Democrats both
Minister for Transport as she continues to interject. The thein this Council and within this State is of a like mind. The
Labor Government had guaranteed that it would make $Bill does not seek to take away the Minister’s power to give
million available if in fact that was the requirement of the certificates of exemption to the present Act; instead the
House relative to satisfying those concerned in order to tramendments seek to prevent any abuse of ministerial power
to achieve passage of the Bill. | say to the Minister forby ensuring that such a ministerial certificate is issued as
Transport: divine providence and the good graces of the Homuthorised by regulation. That will have the effect of placing
Anne Levy have provided her with the opportunity to oncethe matter before each House of this Parliament; if it is then
again support such a provision. the wish of the Parliament, the regulation will have legal

It was a provision which she and the Deputy Premier veryeffect provided that it is not dealt with by either House within
ardently embraced just over two years ago. | would hate td4 clear sitting days of each House; on the other hand, if any
think they will not now do so simply because they have gonenember of either House is dissatisfied with the regulation or,
from State Opposition to State Government in that timeas is the case here, perceives there is some political chicanery
period to which | have just referred. Failure on their part toor expediency attached to the regulation, any member is
do so could possibly lead to the conclusion that when all igntitled to move disallowance of the regulation, which is, in
said and done they were simply grandstanding for electoralffect a act of estoppel on the subject until that motion is
gain back in 1992, just over two years ago. | ask them andefeated or withdrawn or elapses.

others to exercise their moral conscience and— The question may well be asked as to why the two
The Hon. L.H. Davis: You'd have a pretty big box in the opposition groups in this Council would, at this early stage
grandstand yourself. of the life of the Government, seek to move such an amend-

The Hon. T. CROTHERS: Well, the Hon. Mr Davis has ing Bill. The telling of that tale, for those of us who know, is
taught me well, except for the fact that his box was with-a very sad recital indeed. | remind the Council of some parts
drawn under the grandstand about nine months ago. | asK this very sad tale. Pre-election promises given by the
them to exercise their moral conscience and support the Leyyresent Government, then in Opposition, were as follows:
motion with the same vigour that they exhibited back in mid-  First, on 14 July 1993 a meeting which was organised by
1992. | support the motion, commend it to all members andhe Small Retailers Association of South Australia was
urge them, just by way of consistency and to fill the gap leftattended by the then Opposition spokesperson for industrial
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relations, the Hon. Graham Ingerson—and indeed he is theromises given prior to the last State election, finally some
very Minister for that portfolio in this present Government— creative mind came up with the idea that all hopes might be
and he said that there would be no extension of existingssuaged by the Minister proclaiming by regulation that the
shopping hours for the life of the next Liberal Government.central business area of Adelaide would be entitled to apply
Again, at a rally held on the steps of this very Parliament justor certificates of exemption from the Act for Sunday trading,
two days prior to the last State election, the very same persaffective from 1 November 1994,
gave an unequivocal commitment to a rally of small business What an absolute turnaround by the Minister and his
people that there would be no extension of shopping hourGovernment from their pre-election commitments. It borders
whilst he was Minister for Industrial Affairs. Again, in a on the bizarre. |, for one, am certain that the Government, by
press release dated 26 October and headed, ‘Longer supis own perfidiousness, has inflicted a futuristic electoral
market trading hours—hundreds of small business jobs twound on itself. | know that many of the Government’s
go’, the same Minister said: backbenchers are extremely worried at the effect the Govern-
For a start, the Shop Trading Hours Act requires the Governmerent’s turnaround on Sunday trading hours will have as they

to consult with shopkeepers affected by this move before there is arstruggle next election to hold onto their seats.
extension under section 13, and unless the Government is about to The Hon. L.H. Davis: Name them.

ignore thg Act— ] The Hon. T. CROTHERS: That is for me to know and
what a bit of crystal ball gazing that was— you to find out.
there can be no immediate introduction of extended hours. Members interjecting:

The present Minister was very clear in his own mind The Hon._ T CROTHERS: I can name 10, as a conse-
concerning extended shopping hours, at least prior to the [adH€nce of this. Itwilllinger on and, in my view, rightfully so.
election. I'conclude by asking the Council to support this amending
Il, so that the lesson is driven home to the present Govern-
ent that it must never again act in such a deceitful, scurri-
us and perfidious way. This Parliament, in particular, must
protect the small people in our community. As is the case
aﬂere, it is sometimes their only hope. Let us therefore restore

only 20 per cent of those surveyed were in favour of extende ome democracy again to our parliamentary system in South

hours and that 80 per cent were either opposed to extend stralia, and | suggest that we can start best in doing that by

hours or in fact wanted trading hours to be further reducecf(Upportin%this amehndi0r|19 Billdzlan(:]_preven_tin? thri]s I_\/Iinisterl
: om ever doing such a dastardly thing again. In the immortal
| think of that 80 per cent 70 per cent were opposed to a\ﬁords of that Liberal turned Democrat, Senator Chipp, ‘Let’s

extension of trading hours, and the other 10 per cent want3< ; .
: i : eep the bastards honest.’ We best do that by supporting the
trading hours to be reduced. Flying in the face of this surve Pi” brought before us by the Hon. Mr Roberts. | ask mem-

a majority of the Wheatland committee proposed phasing i >
a total deregulation of trading hours to 24 hours per da)}')ers to support the Bill
seven days a week. Indeed, the Hon. Mr Ingerson himself
said that, on the basis of evidence before the committee,
could not understand how the Wheatland committee coul
support total deregulation.
The problems that the Government, when it was in TWO DOGS ALCOHOLIC LEMONADE
Opposition, had created for itself by trying to be all things to
all people prior to the last election, for the express purpose The Hon. T.G. ROBERTS: | move:
of electoral gain, were fast coming home to huntit. HOW true That the regulations under the Beverage Container Act 1975
for the present Government is that immortal quote, ‘Sow th@oncerning exempt containers—Two Dog Alcoholic Lemonade,
wind, and reap the whirlwind’, for by now the big battalions, made on 4 August 1994 and laid on the table on this Council on 9
fastening on to the recommendations of the Wheatlandugust 1994, be disallowed.
committee, were gathering and beginning, to the Minister's move this motion on behalf of the Hon. Carolyn Pickles.
total discomfort, to commence nipping at his flanks. South Australia has a strong tradition of returning deposit-
Then someone—no-one knows who—set up the Freedofmearing containers to retailers and depots. The roadsides in
to Shop Association, and all hell broke loose, for the bigthis State bear the fruits of that legislation. The differences
battalions saw the Wheatland committee report as thethat we see when we cross the borders are apparent. As soon
heaven sent (or perhaps sent by some other evil forces one leaves South Australia and drives into Victoria, one
opportunity to dip their oar in troubled water, with a view to finds the roadsides littered with throw-away containers. On
achieving their aim, which was to take more trade and joba recent trip to Western Australia | was surprised that the
away from small businesses and, to that end, their airamount of roadside debris was so great. Indeed, | was
obviously would be in line with the recommendations of thedisgusted. In South Australia we tend not to notice that our
Wheatland committee report. Thus, by the processes obadsides are clean until we go to another State which does
physical exhaustion, they believed that they would so depleteot have the same legislation. There appears to be no attempt
the energy reserves of small business people that the bigthe West or in Victoria to clean up roadside debris because
battalions would gain absolute monopoly control over thahere is no incentive to do so. There is no incentive to retain
delicatessen area and other areas of small business. and clean up the containers which are causing the problem,
Meanwhile, the distraught Minister was to’ing and fro'ing and the problem is left with local government.
all over the place in respect to which position he and his The practice commenced in the late 1800s when the soft
Government would finally take over trading hours. In theirdrink industry operated a voluntary deposit system on
endeavours to be people for all seasons, in line with othaefillable glass soft drink bottles which were returnable via

To facilitate matters further, when he became Minister, hgl
then set up a committee headed up by Mr Glen Wheatlanﬁﬁg
a man who is personally known to me. This committee, whic
from now on | will refer to as the Wheatland committee,
conducted a survey, the results of which clearly showed th

The Hon. R.D. LAWSON secured the adjournment of the
bate.
[Sitting suspended from 6 to 7.45 p.m.]
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retailers. Many kids earned their pocket money in this Statknown as sachets or, in some cases, handbags. It also covers
by returning empty lemonade and beer bottles. They werbeverages not defined as beverages—no deposit—fruit
able to survive, during difficult economic times, on the drinks.

pocket money that they earned from selling those bottles.  One can see the difference: if one looks at the debris that

The Hon. R.D. Lawson:Not only kids. litters the Patawalonga, one will find that there is very little

The Hon. T.G. ROBERTS: Not only kids. The Adelaide debris that has a returnable deposit on it. It is all the contain-
Bottle Company, which is still in operation, also commenceckers that have no deposit which you will find in the drains and
hiring refillable glass pick axe bottles to the local brewers irthe outlets around the metropolitan area. The South
1887. The company ensured the return of its bottles by payingustralian Government response to Tooheys High Court
a small fee for each container returned via a network oflecision was to introduce a 4¢ deposit on wine and beer
marine store dealers. The Hon. Robert Lawson made a poinbntainers, and in April 1990 we tabled a regulation under the
about its being not only children. Indeed, some adults madBeverage Container Act which introduced 5¢ deposit for beer
their living in this State, particularly in country areas, throughand wine containers at collection depots and 10¢ at point of
the marine store dealer operations, dealing in pick axe bottlezale. There was bipartisan support for that measure.
only. As a kid one would marvel at the number of bottles that  In the late 1990s the then Minister for the Environment,
they processed in order to make a living out of returningSusan Lenehan, initiated a review of the non-alcoholic
those bottles. There was a great tradition of emptying the bedeverage containers.
bottles first. The bottles would be put into wooden crates The Hon. R.l. Lucas interjecting:
which would be put out for collection or one would take them  The Hon. T.G. ROBERTS: Studying hard, | understand.
to the marine stores for emptying. Some kids who were morVide consultation resulted in a report to Kym Mayes, who
mischievous than others would drain the bottles before theas then the Minister for the Environment, in October 1992.
collector came around. He announced in late October 1993 that a Labor Government

I should like to bring honourable members up to date orwould introduce a uniform deposit of 5¢ for all containers of
more recent history. South Australia led the way in Australidess than one litre, currently exempted under legislation,
with the introduction of the Beverage Container Act by Glenincluding fruit drinks, but excluding the two litre HDPE milk
Broomhill, who was a Labor Minister in this State, in 1975. containers and wine containers. The rationale behind this
The beverage container legislation is an incentive of thenove was a question of litter in our streets, streams and
application of the polluter pays principle in that it internalisescreeks. This is litter from casual purchase, for example,
litter and waste cost. There is a direct cost to the consumdiavoured milk cartons, fruit juice cartons and white milk
if a choice is made to litter or bin such a container. Whercontainers that could be collected by a comprehensive
containers are littered, there is an incentive for others ttiousehold recycling scheme, and people were encouraged to
collect them. Therein lies a problem in Western Australia andlo that. As | said, these are the ones that turn up in our
Victoria. system and find their way down to the Patawalonga.

Legislation acts to prevent container littering as well as  The Labor Government insisted that the industry fund the
minimising the impact of those containers which are throwrrecycling program, and that involved $400 000. The then
away. Whilst the initial legislation was biased in favour of Minister argued that he did not expect the litter problem from
refillable glass bottles, there was some redirection in th&hite milk containers with a comprehensive recycling
legislation following the High Court determination of the collection program and that similar beverages should be
Castlemaine Tooheys (Bond) challenge in 1990. Thereated uniformly, and in this respect | refer to carbonated soft
legislation now contains no incentive for brewers to usedrinks, concentrated cordials, fruit drinks, fruit juices and
refillable beer bottles. While some brewers have continueflavoured milk. There would, of course, be an additional cost
to use refillable bottles, this choice is now cost related. Théo the manufacturer which would have varied between 1¢ and
present-day effectiveness of deposit legislation is in any caset a container.
independent of whether or not containers are refillable as the Arguments have been put that container deposit legislation
deposit ensures the return of the containers as opposed ttas been achieved at considerable cost, and from time to time
litter or landfill fate. exaggerated amounts have been estimated as the cost of

The legislation covering refillable or returnable containersoperating the system. It is true that there must be a cost in
is vital to encouraging recycling and reuse. Although thereperating deposit legislation as a litter control system, just as
is an incentive with the large pick axe bottles and theirthere is a cost in the additional anti-litter measures that are
equivalents today, as regards the smaller bottles and contairun interstate. Clean-up programs also cost money. So, there
ers there is no real incentive to return—only to recycle asire comparisons to be done. As | said, the South Australian
broken glass. In many instances that is no real incentive at abystem is far more efficient with a deposit legislation and a
because many manufacturers do not want to go into theoluntary ‘some winners’ system than it is just to have
process of using recycled broken glass; they prefer toubbish collection because there is no incentive to do that,
manufacture their own containers. particularly in isolated areas.

The legislation applies to carbonated soft drinks—non- The average consumer is, of course, more interested in the
refillable glass, cans, PET and plastic; waters—all containergiottom line: how much does it cost me? Indications are that
beer etc—all containers; wine-based beverages—all contaisouth Australian consumers are not being disadvantaged by
ers; spirit-based drinks—cans and plastic; cider, wine andontainer deposit legislation and yet have all the benefits
spirits—plastic and cans. accruing from it. The South Australian position makes a
The exemptions are milk—all containers, glass, HDPE, liquidstrong commitment to beverage container deposit legislation
paper; alcohol—glass; non-alcoholic cider—glass;as a tangible, ongoing and effective means of addressing
water/waters/soft drinks—deposit-bearing glass designed toeverage container litter. However, the Labor Government
be refilled (P-AX); wine, wine-based one litre—card- approach to litter control was multi-faceted, as it provided
board/plastic/foil/foil casks; wine in 250 ml—plastic/foil maximum flexibility.
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For example, a study in 1992 showed that the Soutlloes not appear to be a solution to the problem being
Australian Government spent nearly twice as much on theroffered by this Government. Recycling has been embraced
activities of KESAB, such as ‘Put it in a bin’ and ‘Tidy by all levels of government in South Australia, and local
Towns’, as it does on the administration of the Beveraggovernment authorities are now becoming increasingly
Container Act. Moreover, whilst a 1990 household survey bynvolved in the introduction of schemes for the collection,
McGregor Marketing determined that many Southseparation and reuse of products, but markets have to be
Australians would be supportive of the extension of deposifound for these products; otherwise the problem you then
legislation to other types of containers such as food bottlesave is warehousing of the final product after it has been
and jars, this path was eschewed in favour of kerbsidseparated and recycled.
recycling initiatives. Kerbside recycling is seen as the most | believe it is essential that greater emphasis be placed on
appropriate measure to aggregate materials, which, for titee development of products and markets for recyclable
most part, are used in the home and are rarely litered.  materials. In the case of paper, cardboard and pulp products,

Unfortunately at the moment, the kerbside recyclingunfortunately the domestic market is not sizeable enough to
programs are not being matched by a market for the recyckncourage people to sell into it; the market forces are
able materials. Thus in South Australia container deposipreventing all those recyclable products to be soaked up. |
legislation, education initiatives, clean-up campaigns, on-thednderstand that the international market is now starting to feel
spot-fines and kerbside recycling are all seen to be compléke pinch. So, there has to be new product developments
mentary to, rather than substitutes for, each other. Combinedmanating out of those recyclable programs.
| believe, they provide both litter prevention and control as  One way in which we can overcome a lot of the problems
well as resource recovery. associated with waste through recycling is to design contain-

South Australia led the way in Australia with the introduc- ers that are able to be either recycled or reused. In the case of
tion of container deposit legislation. The system has beethe Two Dogs lemonade, the alcoholic lemonade, which |
embraced by the community and established in this State amderstand is selling quite well, | can understand the
something of a pioneer in recycling. Community concern foiGovernment’s intention to give the company an exemption
the environment continues to focus on waste managemergeriod during which it may not have to abide by the legisla-
and many questions have been asked in this Council about tien. | can understand the attraction of that for the Govern-
future program that the current Government has in coming tenent and for the company to get established so that it can
terms with all the problems associated with waste managéxecome an export oriented producer in this State.
ment. | must say to the Council that | perhaps may have All the indications are that the product has established
applied for a pair to enable me to attend at Highbury tonighftself in very short timeframe. The market is soaking up—if
a meeting of about 500 residents who are concerned abotiiat is the right word—all the Two Dog lemonade that is
such a landfill there. being made.

The process of change necessary to address these issuesthe Hon. A.J. Redford interjecting:
by necessity involves manufacturers, consumers and all levels The Hon. T.G. ROBERTS: | do not think they are

of Government and has been frustratingly slow. However, thgtting it in 18 gallon kegs for the honourable member just
pace of reform is accelerating and there are new initiativeset. The problem at the moment is being able to sustain the
As the environmental agreements on sustainable developmgg{els for the market as demand is outstripping supply. The
signed at the historic United Nations meeting on the environequilibrium for the product will be met shortly and the case
ment in Rio de Janeiro in 1992 are implemented, new angbr the exemption will fall on ears that may be a little more
endurable industries and markets will be created in our regiogysceptible to make an exemption for the container. It is my
that will provide new trade and investment opportunities. view that the product will stand on its own two feet in the
Of course, container deposits address only part of thgharketplace. The indications are that it could stand a 5¢ levy,
problem and solutions must include a hierarchy of wasteys other containers do, and it could compete in the market-
management practices, beginning with waste minimisatiory|ace with the extra impost of the container legislation that
and including recycling, resource recovery and environapplies to most other similar products in South Australia.
mentally sound disposal methods. Since the introduction of e problems encountered by the manufacturers of Two
container deposit legislation, circumstances and producqgOg lemonade are that when they look at similar products
have changed. It seems anomalous that glass bottles contajyere some containers are exempt they might believe that
ing non-carbonated beverages and food products in glass aghy are being victimised. It is the job of the Government to
plastic containers do not attract deposits, while carbonatege firm and, if at a later date the company can show that the
beverages in glass or plastic do, although the containers agg container legislation or the 5¢ tariff on the returnable
somewhat similar. i . bottles is impacting on their business, it may be that they
The question is whether there is a case for the existing gt to make an application for the exemption. | thought it
legislation to be completely overhauled to include ally |ittle presumptuous to make the application before the
containers—and | hope the Government is considering that‘product was put on the marketplace. With that long history

or whether the industry is able to offer alternatives t0an those few words of application to the theory in principle
deposits, protect resources and minimise waste. They do ngf Two Dog lemonade, | support the motion.

appear to be too happy about doing that. Clearly, industry has
aresponsibility to research this area and to work out contain- The Hon. A.J. REDFORD secured the adjournment of
ers that are able to be recycled and reused so that we do nek debate.
have a complete throw-away mentality.
If we are to meet the target set by ANZECC of a 50 per EASTER (REPEAL) BILL
cent reduction of solid waste for disposal by the year 2000,
quite fundamental changes will need to be made. It appears (Second reading debate adjourned on 12 October. Page
that with the extension of a lot of our operating dumps there390.)
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Bill read a second time and taken through its remainind®remier on 23 August of this year to provide $500 000 of
stages. Government funding in this year to assist in the provision of
programs for dealing with gambling addiction.
GAMING MACHINES The fund will be to provide programs for gamblers in need
of rehabilitation and for family counselling services. Funding
Adjourned debate on motion of Hon. Anne Levy (resumecbf the programs will be authorised by a committee compris-
on motion). ing representatives of non-Government welfare agencies and
(Continued from page 484.) the Department for Family and Community Services. The
o . welfare agencies and the department will have the opportuni-
The Hon. R.I. LUCAS (Minister for Education and  ty to submit programs to the committee for its consideration.
Children’s Services):| move: As members will now be aware, the $500 000 that is going
Leave out paragraph 3 and insert new paragraph as follows: in from the Government is being achieved through a contribu-
3. Sé’ﬂg{)ﬁﬁ’;ﬁé? 'ET; (?\?V\r/]eicfﬂn\;ﬁﬁlth%c f??fgssgi{'ogfﬁn%%";bé?m” or an increased take from the Adelaide Casino, and that
L Ato o . D will be achieved by increasing the Casino levy on video
gih?brﬁggogdg}c%ig?_gs to initiate programs to deal with gaming machines from 4 per cent to 4.2 per cent, so that will

now be set at the same rate as that applying to other establish-

Thefirst two paragraphs of the motion are statements of faChants gperating gaming machines. That will result in a
The first paragraph notes that the shadow Minister of,.«ibution of about—

Transport, when in Opposition, did move an amendment to .

the Gaming Machines Bill and the second paragraph not r-L?seownn};aRbiﬁtggggs'm other words, the punter pays

that members on both sides of Parliament, and in both™ +1o Hon R LUCAS.' Is that consistent with the user

Houses, said that their support for the Gaming Machines Bil ays philosc.)pﬁy.’> ’

was subject to promises of additional Government support for The Hon. R D. Lawson: The loser pays

agencies dealing with gambling addiction. Therefore, on 1,4 Hon'. R'.I.'LUCAS:'Loser pays phiiosophy as my

behalf of the Government, | do not want to speak agalns<'§o||eague the Hon. Robert Lawson says. It may,/ well be

those paragraphs containing statements of fact. . consistent with that. | am advised that that levy is likely to
As to my amendment, | indicate that the Government iny 1,4t to about $800 000 in a full year and, therefore, that

its first year has taken significant action in establishing || clearly continue to be a significant sum of money from
Gamblers Rehabilitation Fund on this importantissue. Thosga Government via an increased take from the Adelaide

members who did go through that long and tortuous debag5sing going into the Gamblers Rehabilitation Fund. As
on the poker machine legislation will know that this was ON€members will be aware, these decisions taken by the Govern-
factor that did influence members or certainly took Up SOMenent were made after a lot of consultation with the South
time in the Committee stages of the Bill. It did influence s sralian heads of Christian churches, representatives of
some members in their attitude to the Bill, not all members,on-Government welfare agencies, the Independent Gaming
but there were a number of members who Q'd spe@k on th@orporation and the Casino Supervisory Authority. They
issue. The amendment moved by the Hon. Diana Laidlaw Wagere discussions in which the Treasurer was involved, but the

defeated by a majority of members in this Chamber. | cannqbremier also took a personal interest and involvement in these
remember what the vote was, but it was a reasonable sizegiscyssions, especially with the heads of the Christian

The Hon. M.J. Elliott: Did you vote against it? churches. The Premier was a key mover and shaker, as he
The Hon. R.I. LUCAS: Yes; did you? always is, and he certainly was a key mover and shaker in
The Hon. M.J. Elliott: No. ensuring that there was a contribution and that funding was
The Hon. R.I. LUCAS: | am more of an economic provided to this fund.

rationalist than you are. The Hon. T.G. Roberts interjecting:

The Hon. M.J. Elliott: | am more pro family than you. The Hon. R.l. LUCAS: A lot of action; yes. The Hon.

The Hon. R.I. LUCAS: | have a bigger family than you Terry Roberts says that the Premier is a man of action, and
have. The Democrats talk about it—the Government gets ohcan only agree with that interjection. | am told that this fund
with it! I will ignore those provocative diversions from the will also fund a program to the extent of about $50 000 to
Hon. Mr Elliott. The majority of members in this Chamber monitor the social impact of gaming machines to assist in the
who did go through that debate will be appreciative of theeffective targeting of rehabilitation programs. So, it clearly
fact that the fund has been established. Some members mighill provide a range of programs to assist family counselling
want to see a bigger sum of money; some may have arguethd also to undertake a monitoring program for the social
for a smaller sum but, nevertheless, no-one can argue thmhpact of the introduction of the machines. Again, my
$1.5 million in 1994-95 is an insignificant sum. recollection is that it was an issue that was raised by a

This sum of money will certainly allow a number of new number of members when we debated the legislation. | do not
programs to be initiated and perhaps also the continuation @fant to spend too much time on my feet congratulating the
some existing programs to assist those people in th&overnment; | will leave that to others to do.
community who already have a gambling addiction and, The Hon. M.J. Elliott: | will do that in just a second.
perhaps, if there is to be an increased number of persons The Hon. R.I. LUCAS: The Hon. Mr Elliott tells me that
suffering from a gambling addiction, also to provide assisthe will congratulate the Government next. If that is the case
ance to those people as well. The sum of $1.5 million inl will sit down very quickly, because | look forward to that.
1994-95 comprises two separate components. There haltedoes not happen often. The Hon. Mr Elliott is obviously in
been negotiations with the Independent Gaming Corporatiora magnanimous spirit this evening and is about to congratu-
which has made a contribution of $1 million in 1994 to fund late the Government on its actions in this area. On that basis
rehabilitation assistance for gamblers addicted to gaming will sit down now and urge members to support the
machines, and there was also the announcement by tlaenendment.
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The Hon. M.J. ELLIOTT: I rise to support the motion. of families in South Australia, along with the others who
| do congratulate the Government on being consistenthagreed to the introduction of the gaming machines into South
inconsistent, and we can rely upon that. Unfortunately, tAustralia. | find it absolutely stunning that the Government
some extent | think the Opposition might be a little guilty of can be so lousy that it will put in only $500 000 when the

being inconsistent as well. money it is making out of the gaming machines makes that
The Hon. T.G. Roberts: Explain. pale into insignificance.
The Hon. M.J. ELLIOTT: | will explain. | recall very An honourable member interjecting:

well the gaming machine debates into the very early hours of The Hon. M.J. ELLIOTT: | do not know what the figure
the morning, and | think most of the people in this placeis; | do not have it with me. However, | suspect it would be
would also recall them. The Democrats certainly took thducky to be 1 per cent of the profits it is making out of
view that gaming machines would make no positive contribugaming machines. | am absolutely stunned that Government
tion to South Australia and society, and we opposed theimembers can be so damned lousy when they know there is
introduction. a huge amount of pain being created in this community.

An honourable member interjecting: The Hon. R.I. Lucas interjecting:

The Hon. M.J. ELLIOTT: Itwas on a conscience vote, The Hon. M.J. ELLIOTT: |do congratulate you. | said
but we both took that view. If we look at the issue we find| would and | did—true to my word.
that the shadow Minister of Transport at the time moved a Members interjecting:
motion that required at least 1.5 per cent of gaming machine The PRESIDENT: Order!
turnover to be set aside in a fund. My recollection is thatthe The Hon. M.J. ELLIOTT: |did not say | would not end
majority of the then Opposition supported such a move angl,; calling you a swine or something like that later on. | just
that the majority of the Government opposed it, saying it wagaid | would congratulate you at some point. Although this
not necessary because the Government would do this apghtion is not binding, the motion as originally moved is all
they did not want it entrenched in legislation. | recall {4t we have left since the 1.5 per cent was not incorporated
personally noting at the time that | would prefer to see thing$, the legislation itself. | will certainly not be supporting a
in legislation, because things that are not embedded ifoyvernment amendment to congratulate itself on what it has
legislation governments tend not to do. Whether it is a preserfone when what it has done is appallingly insufficient. I think
or future Government, a change of Minister or Governmen; || for the Government to make a contribution of $2

is sufficient—and sometimes not even that is necessary—fQpijjion is quite moderate, so | will be supporting the motion
promises to be forgotten, and they certainly seem to be verys moved.

non-binding.
The Hon. Anne Levy: | never forgot mine. The Hon. R.R. ROBERTSsecured the adjournment of
The Hon. M.J. ELLIOTT: You might not have forgotten the debate.
them—
The Hon. Anne Levy interjecting: _ CONSENT TO MEDICAL TREATMENT AND PAL-
The Hon. M.J. ELLIOTT: The point | am making is that LIATIVE CARE BILL

the then Opposition substantially supported the idea of a levy

and the then Government substantially opposed it. We are Adjourned debate on second reading.

now in a position where the Government is not putting in  (Continued from 6 September. Page 256.)

anywhere near as much as we would have hoped. The present

Government and then Opposition is now taking the contrary The Hon. R.R. ROBERTS:1 did want to make a couple

view that we do not need to put in as much and the Opposisf remarks about this Bill. During the long and protracted

tion, which said we did not need to embed it in legislation, isdiscussions we had in this place last year in respect of this

now complaining bitterly that the Government is not doingBill, | made very clear during those discussions that it was

anything about it. To that extent, | think that there has— my view, and | will continue to support the view, that where
The Hon. Anne Levy interjecting: those people 16 years of age or older are in full possession of
The Hon. M.J. ELLIOTT: Your promise is worth their faculties and have been advised on the ramifications of

nothing if you are sitting on the Opposition bench, basicallymedical treatment, they ought to be able to make a decision

in relation to something that is in legislation—and govern-as they do under the current law. | made clear then my view

ments and Ministers change. | think we need to reflect bacwith respect to the appointment of medical agents, and | need

onwhat happened at the time the legislation was passed, ataireiterate that | believe that is a decision that ought to be

I would say it is a great pity that it was not embedded in thegaken by those 18 years of age or older.

legislation. The Hon. Diana Laidlaw was trying to do the | have had discussions with a number of parents, and

right thing, with the support of most of her Party, who now parents throughout South Australia have indicated to me on

no longer share the view that they had— several occasions that, whilst they are obviously concerned
The Hon. R.I. Lucas: It was not a Party view; it was a about the rights of individuals and the rights of children, it is
conscience vote. a very strong view held by many people in the community

The Hon. M.J. ELLIOTT: No; but the majority of that in many instances Governments have taken away the
members of your Party had that view. A lot of them must berights of parents. | will be supporting throughout this Bill the
sitting there very quietly. The Hon. Mr Lucas at least is beingposition that, where medical treatment decisions in life and
consistent; he opposed the levy and he is not too keen on tlieath situations have to be made to ‘pull the plug’, as has
Government putting in too much money now, either.become quite common terminology, where people will be left
However, | find him inconsistent, because he often takes thi@ a moribund or vegetative state, the decision ought to
high ground on moral issues and yet | see this as very muatemain the right of parents and/or guardians until the person
amoral issue. He shares part of the blame for the destructida 18 years of age. The logic behind that is that there is a
that will be and has already been wrought on a large numbeseparation which is accepted by all members of the
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community: when a person turns 18, they make contracts aridle comments of the Hon. Mr Roberts. The decision obvious-
are then divorced from the family unit. | believe that thatly rests with the majority of members in this Chamber, but as
accords with the rights of the parents, which | believe are jusbne member | think we should press on with the debate
and appropriate. tonight. It has been hanging around for a little while. |

Also with respect to medical agents, it is my view thatunderstand that the Whips and certainly leaders have been
those medical agents ought to be 18 years of age and overging members to try to catch up with the past debate,
So, it will be my intention to support throughout this Bill remember how we voted last, and look at the amendments as
those concepts that, where decisions are made by a thitbey are filed.
party, those third parties ought to be 18 years of age or over, Most of the amendments have been on file for some time.
and that the decision in respect of the allocation of thos@he Attorney-General will indicate broadly some of his
awesome responsibilities of life and death ought only bemendments, but my understanding is that a good number of
made by persons who are 18 years of age and over. those are consistent with the issues that the Attorney raised

I understand it is the intention of the Council tonight to gowhen last it was debated. There are one or two new issues.
into Committee on this very important Bill. | have a view  The Hon. Barbara Wiese:l hope he will be briefer in his
that, because of the nature of this Bill and because of thexplanation.
important consequences for the community and the great deal The Hon. R.l. LUCAS: The Attorney is always concise,
of concern that has been expressed by numbers of peopleas the Hon. Ms Wiese would know. | want to suggest to the
and | am sure all members here have been lobbied by variotiton. Mr Roberts and to the Chamber that we push on with
groups with respect to this Bill—we should not proceedthe debate. Last time the debate was handled relatively
tonight. I note that as late as today the Attorney-General haamicably between all members of the Chamber, and there was
laid on the table another 25 amendments. It may well ban understanding that once we got through the Committee
argued that some of those are relatively simple amendmentstage we would recommit various clauses if members felt
but they have been added to the some 50 odd other amenttiey had got something wrong in their own thinking, or there
ments. | for one have been in the Chamber most of the ddyad been an error in the amendments, or—what sometimes
and have not had the chance to consolidate these amenthppens when you have half a dozen different people moving
ments. | certainly believe that, because of the serious natusemendments with one being supported and the next one being
of this Bill and its importance to all citizens of South defeated—a deficiency had been found in the two packages
Australia, there ought to be an opportunity for all memberof amendments.
to have all the amendments consolidated before we go into | would think that a sensible course of action (and the
Committee. Hon. Diana Laidlaw, not me, is responsible for the Bill)

I would prevail on the Council tonight, because of the longwould be to follow the previous Government’s method of
and protracted nature of this Bill, to agree with my suggeshandling this issue: we press on and go through the Commit-
tion. It did lay on the table of this Council last year for sometee stage, with a general understanding that there will be the
eight months before we actually decided to tackle it near thedd clause here and there that needs to be recommitted,
end of the session, and then it dropped off the back of the bubgcause someone wants to rethink a position, or we must
as we say. | believe that we will not go all that far tonightwork through a slightly changed amendment, or maybe
with this Bill and | suggest we ought to avail ourselves of theParliamentary Counsel says there is an inconsistency between
opportunity to take all the amendments and consolidate therthe two. That is, in my judgment, a sensible course of action.
| am often interested in amendments that are proposed by ti@ertainly, | will not support an adjournment. | would like us
Hon. Mr Griffin. | was interested in his contribution to this to continue, if we can, to our normal time tonight and
debate in the last Parliament, and | would like the opportunityecontinue with the process tomorrow and, hopefully, break the
to go over all these amendments and those of the Hon. Diarmack of some of the key decisions we will have to make.
Laidlaw, the Hon. Bernice Pfitzner and the Hon. Robert
Lawson, so | can put them in some semblance of order and The Hon. M.J. ELLIOTT: | have not made a contribu-
so feel more confident about tackling the Committee stage dfon so far on the second reading debate, having had ample
this Bill. opportunities when this legislation was previously before us.

| also draw attention to the fact that we members inl have not put amendments on file, partly because the issues
Opposition do not have the services of hot and cold runningwas mostly concerned about have been addressed within the
assistants, as is the case in Government and, before the H&ill as it came to us. Some of the issues | raised last time
Rob Lucas leaps to his feet and points out the vagaries of tHeéave been picked up, and the few remaining issues of concern
past, | am quite prepared to admit that this is a problenio me appear to have been picked up by amendments of
members opposite faced. However, nonetheless, it does nethers in this Chamber. I do not think it will help the issue by
alter my predicament that | do not feel that having another 29aving another set of amendments before us. | share the view
amendments laid on the table this afternoon makes for @f the Hon. Mr Lucas that we go ahead.
proper forum for a sensible debate on this issue. | understand | have spoken with a couple of people already and my
that, while | am speaking in this debate, it does not give méreferred position is to go into Committee and then report
the right to adjourn the debate, but | would prevail upon myprogress, to give us all a chance to digest what we have ended
colleagues in this Chamber to assent to my request that thig with at the end of the Committee stage, and that we may
matter be put off until such time as all members have afiecommit. My preference would be to finish it off today and
opportunity to consolidate all amendments, and we can thei@morrow and come back on Tuesday, giving us very little
come back and tackle this Bill with the amount of considerwork to finish it off. We could finish it as perhaps the first
ation that | believe it deserves. item of business on Tuesday. But, if we have left any

anomalies within the legislation, or there have been errors

The Hon. R.I. LUCAS (Minister for Education and some people think they have made on reflection, they will
Children’s Services):| rise to speak briefly in response to have a chance to address them. That is certainly my preferred
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position, and | would like to put that on the record. Once Bill read a second time.
again | reiterate my support for the general thrust of the In Committee.
legislation. Clauses 1 and 2 passed.
Clause 3—'Objects.’

The Hon. BARBARA WIESE: | want to contribute The Hon. DIANA LAIDLAW: | move:
briefly to this debate as well. When the matter was last before page 1, line 22—After ‘treatment insert ‘to allow persons over
us | was the Minister handling this legislation, and thethe age of 16 years to decide freely for themselves on an informed
product that we finished with at the end of the debate lagtasis whether or not to undergo medical treatment’.
time—although we did not actually quite complete theThis is the first of a series of amendments designed to
issue—was something of a dog’s breakfast, if | might put itreinstate 16 years as the age at which young people can
that way. There were certainly many inconsistencies with theonsent to medical treatment. As members would be aware,
Bill by the time we had considered all of the amendmentshe Consent to Medical and Dental Procedures Act 1985
before us, and it is quite possible that the debate this timenshrines 16 years as the age at which young people can
might very well end up in a similar position. consent to medical treatment—a situation which had been

| therefore agree very much with the comments that haveecognised to that time. The existing legislation, which has
been made by the Leader of the Government, and also theen in place for nine years, works well in practice and, if one
Hon. Mr Elliott, that we should nevertheless proceed througlis looking for indicators, the absence of complaints to either
the Committee stage and report progress, so that we can tafkee Children’s Interests Bureau or the South Australian
stock a second time and see just what we have achieved andealth Commission is a useful guide.
if there are some inconsistencies, we should try to thrash In 1985, the Act adopted a sensible approach to the
those out once we have dealt with all of those amendmeniacreasing autonomy and rights of young people. It recog-
that are currently on file. | am sure that with some commonnised the principle of emerging and developing maturity—a
sense and reasonable discussion we might end up with a Bithaturity that is supported by the research literature on
which is not necessarily what we might all agree with asdevelopmental psychology. To revert to a requirement of 18
individuals but nevertheless a piece of legislation that is gears of age as the Bill currently seeks to do would be a
reasonable and consistent compromise. regressive step. It would be seeking to enforce legally a state

of dependency long after young people can make informed

The Hon. K.T. GRIFFIN (Attorney-General): | feel  decisions.
that having prompted the first contribution from the Hon. Mr - A major concern is that raising the age to 18 would deter
Ron Roberts | ought to at least make several observations, bung people, who are taking responsibility for their own
not of any great length. | recognise that the amendmentsHealth care, from seeking medical advice. Health profession-
have put on file are extensive and are much later certainljis working in the area of sexually transmitted diseases are
than | would have wished to have them on file. But membergarticularly concerned about the implications of a shift to 18
on both sides of the Chamber will appreciate that this Billyears. Infection rates of young people for certain sexually
does raise some very complex issues, and the Bill, as theansmitted diseases do not encourage complacency. Last
Hon. Barbara Wiese has said, when it was last considered ar, for example, the STD clinic saw 710 new cases in males
the Council did end up being internally inconsistent and wagind females under 19 years of age. So, to seek to raise the age
essentially a dog's breakfast. It is very difficult, even workingto 18 years, thereby making young people’s access to health
with this Bill, to try to bring it into a coherent state. Certainly, services more difficult, runs counter to Government and
I believe my amendments, if carried, will achieve a lot of that,community emphasis on sexual responsibility and prevention
although others may disagree. of sexually transmitted diseases, HIV and AIDS. It establish-

The Hon. Anne Levy: It will certainly bring about es a large credibility gap for those services, which currently
consistency but not necessarily in the way we would like. have a widely advertised mandate to provide confidential

The Hon. K.T. GRIFFIN: | was going on to say that services as a means of encouraging and facilitating access to
others may not agree. A number of issues are essentialiyoung people. So, there are a host of practical reasons as well
drafting; some amendments ensure consistency of approaeb, | would argue, widespread support for maintaining 16
throughout the Bill; and some issues are of substance oyears as the age for consent to medical treatment. Conversely,
which undoubtedly there will be significant disagreementthere is considerable concern at the prospect that such a
particularly if one seeks to bring objective tests to bear rathetetrograde step may be taken as to raise the age to 18 years.
than subjective tests in certain processes which have to l#odies such as the Children’s Interests Bureau, Action for
exercised under this Bill. | agree with the approach that ha€hildren and health professionals, whose daily work brings
been suggested by several members, that when we gettlite practical realities of the situation into stark focus, have
through this Committee stage it would be helpful to allow itexpressed concern at the prospect that this Parliament may
to lay on the table, hopefully reprinted, so that we can themake such regressive action.
see if there are again inconsistencies with what the majority The AMA sees it as an ‘an undesirable spin-off of this
of the Council may have in fact accepted, and ensure that waill'. One could hardly argue that the AMA is a radical and
do not send the Bill to the House of Assembly in a formirresponsible force in our community. The Queensland Law
which is internally inconsistent. Reform Commissioner, who was about to base his recom-

| suppose, having had another look at the Bill we endednendations on the 1985 Consent to Medical and Dental
up with last time, the sensible thing may have been to staRrocedures Act, found the proposed changes to be
it afresh, but that is not possible and, in the circumstances ¢éxtraordinary’. He had argued that a change from 16 to 18
the last debate, members would not appreciate that approagiears would be taking the law back to the middle ages. |
On the other hand, we do have to send something to theould urge support for my amendment.
House of Assembly which is coherent and which is certainly The Hon. CAROLYN PICKLES: |support the amend-
consistent throughout. ment moved by the Minister for all the reasons that she has



Wednesday 19 October 1994 LEGISLATIVE COUNCIL 493

put so eloquently, and also because the Labor Governmeheen no problems in having 16 as the age for consent to

introduced the original legislation to make 16 years the agenedical treatment. Initially there was some confusion. Some

at which a person may consent to medical treatment. It ipeople thought that it was the age of consent for sexual

consistent with our policy, and | support it. relations; but once that was sorted out—that it was the age of
The Hon. K.T. GRIFFIN: | oppose the amendment, but consent to medical treatment—it has worked very well in the

let me say in this context that | do not oppose the reductiocommunity.

to 16 years as the age at which a person may consent to Since the debate began in this place, |, and | am sure many

medical treatment. There are certainly amendments within thethers, have received a large number of letters from people

Bill which are being proposed and which I will support to, in who are alarmed at the thought that we might in some way

effect, maintain thestatus quoin respect of the issue of be raising the age of consent to medical treatment from 16 to

consent to medical treatment. 18 years. This alarm is being widely expressed throughout the
The problem with this amendment is that it probablycommunity, including many medical groups. The Medical

attempts to pre-empt the other issue which arises, and thatV¥omen’s Association is one group which has contacted me.

whether a person under the age of 18 but over the age of 1®nly today—

may be able to make an anticipatory grant or refusal of Members interjecting:

consent to medical treatment, or appointment of an agentto The CHAIRMAN: Order!

consent to medical treatment under clauses 6 and 7. lwould The Hon, ANNE LEVY: Itis a very funny issue, is it not,

certainly not agree to the ages in those two clauses beingr chairman? Only today | received a letter from the Chair
reduced to 16, because clauses 6 and 7 require a much mgjithe poard of directors of the Women’s and Children’s
significant level of experience and anticipation of what theHospitaI urging us to maintain 16 as the age of consent. One
future might hold with respect to making decisions about thgsgye which she raised and which has not been raised with me
important issues raised in those clauses than consenting §) any other group is worthy of mention. She feels that
medical treatment as and when the need for it arises. raising the age of consent would cause many practical
_Ifone looks at the proposed amendment, one will see thg§oplems, including issues which may result from child
it is to amend paragraph (a), which presently relates Qpysjcal and sexual abuse. If there is physical or sexual abuse
consent to medical treatment. We peed notamend it |fwe aIgt children, particularly by parents, to say that parental
focusing only on consent to medical treatment; there is agonsent must be obtained before medical treatment can be
amendment by the Hon. Robert Lawson to add a new clausg,ght is to condemn children to continued physical and/or
5A, which addresses the issue of consent in that respect, agglya| abuse. | doubt whether any member in this Chamber
other amendments are to be moved by the Hon. Diangq,id approve of that course of action.
Laidlaw to clause 11 which may well be acceptable subject +ao Hon. Barbara Wiese:Perhaps we should lower it.
to an amendment or two which we can debate at the time we The Hon. ANNE LEVY: Itis and has been 14 years in
get to those proposals. N \ '
However, for the moment, the objects are clear; the obje(ﬁ
is to make certain reforms to the law relating to consent tq
medical treatment, and one does not need to address the
of 16 at that point. However, if one looks at the amendme
one will see that it is to add ‘to allow persons over the age o
16 years to decide freely for themselves, on an informe 18 years
basis, whether or not to undergo medical treatment’, and ’ . .
would suggest that that goes further than merely consent tg The Hon. BERNICE PFITZNER: Although | passion-

: S : I tely support the reduction from 18 to 16 years, like the
medical treatment, which is the issue that | indicated | anf . g ;
prepared to support. Attorney-General | do not think that this is a suitable place

The objects are broad:; there is no need to refer to the a put the reduction because these are the objects of the Act.
at which consent may be’exercised or when persons may eageof 16 yearsis reglly astrategy to achieve the objects.
allowed to make decisions for themselves about medic though here it is reducing the age to 16 years for consent

treatment, as that is different from the issue of consent, anre dng'C?:]etraeaéTﬂ% ftgftrﬁe '; thcﬁn'?r:wlzairt g;)gar%veerﬁil 8;
we ought to leave the objects as they are. 9 9 PP gent.

The Hon. ANNE LEVY: | am sure it will come as no clause 4 I shall speak more fully about the reduction of the

surprise that | support this amendment and do so mo ge. However, | do not support that it be put in the objects of
wholeheartedly. | do not accept the arguments put forward b e Act.

ew South Wales for many years. | am not aware that there
ave been any problems in New South Wales through having
4 years as the age of consent to medical treatment. However,
years ago this Parliament decided that it should be 16
ears. | hope that it will continue to feel that 16 is the
ppropriate age and not take the retrograde step of raising it

the Attorney-General. Clause 3 deals with the objects of this The Committee divided on the amendment:
Act; one of the titles of the Bill includes the words ‘Consent AYES (14)
to Medical Treatment’, and it seems to me that it is most Cameron, T.G. Crothers, T.
appropriate to indicate in the objects of the Act that persons ~ Davis, L.H. Elliott, M. J.
over the age of 16 years are able to consent validly by ~ Kanck, S. M. Laidlaw, D. V. (teller)
themselves to medical treatment. While the word ‘consent’ Lawson, R. D. Levy, J. A. W.
does not appear, | defy anyone to say that ‘deciding freely for Lucas, R. I. Pickles, C. A.
themselves on an informed basis’ means anything different ~ RRedford, A. J. Roberts, T. G.
from giving an informed consent. To me, they are synony- Weatherill, G. NOES (6\)N|ese, B.J.
mous. 3

I have previously spoken about the necessity for retaining ::r\(/evlier!]p?]a’CM' S. Pcfi'zlzfggr PT_:, TS- (tfller)
the age of 16 as the age for consent to medical treatment in Roberts, R. R. Schaefer. G. V.

this State. It has served us very well. Since it was first
introduced over 10 years ago, to my knowledge there have Majority of 8 for the Ayes.
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Amendment thus carried. am sure if you were to take someone like the AIDS victim,

The Hon. DIANA LAIDLAW: | move: Eve Van Grafhorst, at five or six years of age she had a far

Page 1, lines 28 and 29—Leave out ‘the dying and to protect thgreater maturity and wisdom about death and the decisions
dying’ and insert ‘people who are dying and to protect them’. that she had to make than many people at 50 or 60 years of

This is a simple amendment; some would even argue that #9€-

is a matter of semantics. We should not lose sight of the fact The Hon. BARBARA WIESE: Since | did not address
that we are talking about people, in particular people who arthis issue in my second reading contribution and have not
dying. The language as it stands could be said to depersonalddressed it since a similar Bill was last before the
ise the issue. The amendment seeks to redress the situatiétarliament, | simply want to place on the record my support

Amendment carried; clause as amended passed. for this amendment. | feel very strongly that we should
Clause 4—'‘Interpretation.’ preserve the current law. There are no reasons that | know of
The Hon. K.T. GRIFFIN: | move: why it ought to be changed. | know of no problems that have
Page 2, after line 3—Insert definition as follows: arisen with respect to the law as it stands. To leave the Bill
‘anticipatory direction'—see section 6. in the form that it left the Parliament last time with respect to

This amendment seeks to explain the term anticipator{iS a@ge question would be a retrograde step and would
direction. The explanation is necessary because of agetainly leave me to consider whether or not | would support
amendment | will be moving to clause 7(7), and probably {the legislation at all, if this matter were not addressed and the
ought to explain that amendment now, so that honourabl@de reduced to 16.
members will understand why | am moving the present The Hon. R.R. ROBERTS: | am supporting this
amendment. Clause 7(7) now provides: particular amendment. It is consistent with a statement that

The powers conferred by a medical power of attorney must bé made prior to the Committee stage of this Bill. It clearly
exercised in accordance with any lawful directions contained in theletermines that a child under 16 is under direct parental
power of attorney. guidance and, in so far as decisions for personal agreement
This provision was not amended when what is now clause ® medical treatment are concerned, it is consistent with what
was put in the Bill. Clause 6 provides that a person can givésaid, that | believe that a 16 year old in full faculty and fully
directions about the medical treatment he or she wants @ware of the circumstances can make those decisions, and
does not want, if he or she is incapable of making decisiontherefore | will be supporting this on that basis.
about medical treatment in the future. When a person is given The Hon. R.D. LAWSON: | also support this amend-
such a direction any medical agent should be obliged tenent. The expression ‘child’ is only used, as the Attorney
observe those directions, as well as any directions in thgentioned, in one section of this Act; that is, section 11.
medical power of attorney. The amendment | propose irSection 11, as it stands, requires a medical practitioner before
clause 7(7) requires the agent to exercise his or her powedministering medical treatment to a child to seek the consent
consistently with any directions in an anticipatory direction.of a parent or guardian of the child. So, the only effect of this
So, itis an endeavour to ensure consistency of approach. definition is to address that particular section.

Erlweeﬂgrr; eDnI;ACI\Ia,?rI__eA(\iIDLAW: | support the amendment. Amendment carried.

ied.
The Hon. DIANA LAIDLAW: | move: The Hon. DIANA LAIDLAW: | move:

Page 2, line 9—Leave out ‘18’ and insert ‘16'. Page 2, lines 12 to 16—Leave out the definition of ‘extraordinary
. I . measures’.
Essentially, one could argue that it is consequential on the

passage of the earlier amendment in relation to the objecthis amendment needs to be considered in conjunction with
and it does define a child as a person under 16 years of agée amendment to clause 4, page 2, which after line 20 inserts
The Hon. K.T. GRIFFIN: Itis not so much consequen- & definition of ‘life sustaining measures’. Advice from
tial, | would suggest, upon the earlier amendment, but morgalliative care specialists in this State and interstate indicates
necessary for the amendment which is going to be address#ept the ordinary extraordinary distinction should be avoided.
under clause 11. It is in that context that | am prepared td he term has been almost entirely abandoned in North
indicate that | am going to support it, although | am not goingAmerica. The use of the term ‘conventional treatment’ in the
to support, as | indicated earlier, the amendments to redudefinition could result in substantial disagreement as to what
the age of 18 years to 16 years in clauses 6 and 7 when we gétmeant by conventional treatment in a given situation. A
to those amendments. But, looking at the Bill, the onlydefinition of life sustaining treatment is more specific and
relevance of the definition of child is in the context of the preferred by practitioners who are confronted with such
provision of medical treatment to children which we dealsituations on a day to day basis.
with later. | would like to add that the Minister for Health has also
The Hon. BERNICE PFITZNER: Having putthatsame received correspondence from Professor Margaret
amendment on file, | also believe that it is not appropriate tha®omerville, who was born and used to live in Adelaide and
it be put in the objects, but that it is appropriate that it be putvho now practices at Magill University in Canada. She is a
in this clause, for the same reason, namely, that it is relatinawyer and a pharmacist and is known as an authority in this
to the medical treatment of children, and in that context | daarea. Her advice is that the ordinary extraordinary distinction
believe that it should be 16 years of age rather than 18. should be avoided, as | indicated. She said that it is not the
The Hon. SANDRA KANCK: During my second reading measures that tend to be characterised as ordinary or extra-
speech lindicated my concern about the Bill with its currenrdinary, but the persons to whom those measures are applied
provision of 18 years of age and said | would be supportingind the term allows the introduction of subjective judgments
any amendments that brought it down to 16 years of age.under the facade of there being objective assessments. It is
simply want to reiterate what | said there in perhaps slightlyfor that reason that she has argued very strongly when
different words; that maturity has nothing to do with age. lassessing the Bill that we should be removing ‘extraordinary
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measures’ and inserting in its place a reference to ‘lifdPotter Hospice, Adelaide, recommended to the Minister that

sustaining measures’. the amendment be introduced. It has been supported by the
The Hon. BERNICE PFITZNER: | oppose the amend- Minister.

ment because, although | support the change of the definition, The Hon. A.J. REDFORD: Can the Minister explain

I think one should still use the term ‘extraordinary measures'why the term ‘temporarily’ is included in the definition? Why

Clause 16(2) provides in line 4: does it pertain to someone who is temporarily incapable of
... the patient’s representative to the contrary, [is] under no dutyndependent operation?
to use, or to continue to use, extraordinary measures. . . Members interjecting:

If the Minister's amendment passes, we would have to The CHAIRMAN: The Hon. Mr Elliott.
substitute ‘life sustaining measures’ and it would then read The Hon. A.J. REDFORD: Mr Chairman, | do not want

‘under no duty to use, or to continue to use, life sustaininghe answers to my series of questions interrupted because, if
measures in treating’. ultimately there is a dispute in court about the intention of

The Hon. Anne Levy interjecting: this place, some of the Minister’s responses might be critical

The Hon. BERNICE PFITZNER: Let me elaborate my 1o that interpretation.
reasoning. As medical practitioners we are always inclined The CHAIRMAN: That cannot be taken into account.
to keep on with life supporting measures. When we do noWhiIelwe are waiting on advice, we will hear what the Hon.
want to, we do not use those words but use ‘do noMr Elliott has to say.
resuscitate’. There is the additional wording of ‘if the effect  The Hon. M.J. ELLIOTT: The issue here is the question
of doing so’, but there may be some people who are misof where a particular bodily function may not be operating
chievous and may claim that they are under no duty to use égmporarily. Itis possible that a person has other injuries that

to continue to use life sustaining measures. Further, in linwill leave them forever in a moribund state, which is where
10, subclause (3)(b) provides: it relates to clause 16. One might be able to assist them by

(3) for the purposes of the law of the State. . . way c_)f ventilat_ion or some other way o_f getting some body
(b) the non-application or discontinuance of [life sustainingfunction that is temporarily not working to continue to
measures] in accordance with subsection (2) does ndiunction but, at the end of the day, one has not done anything
constitute a cause of death. in terms of whether or not this person is going to be in a
| believe that ‘extraordinary measures’ is better than ‘lifemoribund state.
sustaining measures’ for those of us who are medical officers. The Hon. A.J. REDFORD: Does that not mean, as to the
We find it difficult to stop life sustaining measures and weother physical injury, if someone has two or three physical
do not find the same difficulty when we are asked to stopnjuries, one of which is temporary, but the others are
using extraordinary measures. True, there is ‘if the effect’permanent, that you are dealing with three physical condi-
but sometimes the ‘if’ is not understood. tions, all of which are temporary?

The Hon. SANDRA KANCK: The term ‘extraordinary The Hon. M.J. ELLIOTT: If you had three conditions
measures’ is one that, if there were legal challenges along thkat are all temporary you will not be in a moribund state at
way, could be used as the basis for such a challenge if it ie end of it all. It would seem to me that a person may have
left in the Bill. What might be an extraordinary measuresevere brain injury from which they have no prospect of
today, with the advance of medical technology, could be anecovery and which is permanent, but some other treatments
ordinary measure tomorrow. In almost any area of specialtynight be applied, because they have some other organs
in medicine, the specialist can argue that his methodology atamaged as well which will recover in time. If they get
equipment is not extraordinary but is run of the mill. For thatthrough that temporary period and remain permanently in a
reason we need to move to ‘life sustaining measures’ insteadoribund state, what you are saying is that there is no point
of ‘extraordinary measures’. in the application of the temporary treatments if there are

The Hon. CAROLYN PICKLES: |supportthe amend- other injuries or disease or whatever which will leave that
ment, which is a clearer definition of the Bill's purpose andperson in a permanently moribund state.

I do not understand the Hon. Dr Pfitzner's comments about The Hon. DIANA LAIDLAW: In response to the Hon.
clause 16 because the words ‘if the effect’ clarifies theAngus Redford’s question, | have been advised that it covers
situation for me and | am sure it clarifies the situation legallya situation where a person may be in a moribund state, for
I think ‘life sustaining measurers’ as described in theinstance, where a heart could theoretically be restarted but it
amendment makes it very clear precisely what it means andbes not have to be or is not restarted. That is the situation.
it makes clause 16 even clearer. The Hon. K.T. GRIFFIN: | think it ultimately comes

The Hon. A.J. REDFORD: If this definition is adopted, down to a question of one’s preference as to whether the
is there a possibility of deliberately providing a non-terminaldescription is ‘extraordinary measures’ or ‘life sustaining
incompetent patient of appropriate tube feeding with theneasures’, because | do not think that the fact that the words
intention of causing death? ‘in relation to a person suffering from a terminal iliness’ have

The Hon. DIANA LAIDLAW: No. From both the been left outreally has any bearing on the ultimate use of the
medical and legal perspective the answer is ‘No’. In responseéescription, particularly if one looks at clause 16(2) as it
to the remarks of the Hon. Sandra Kanck, she is right as to theresently is, remembering that | have quite extensive
issue of litigation. While | did not spell that out specifically amendments when we finally get to that clause. If one takes
in moving my amendment, | did use the expression that thé in the context of clause 16, a medical practitioner respon-
term has been almost entirely abandoned in North Americaible for the treatment or care of a patient in the terminal
which members know is the home of litigation and which isphase of a terminal illness, or a person participating in the
one of the reasons why it has been dropped, that is, becauseatment or care of the patient under the medical practi-
of the confusion that has arisen. Itis for that reason also thdipner’s supervision, in the absence of an express direction to
Dr Michael Ashby, Director, Palliative Care, Medicine andthe contrary by the patient or the patient’s representative, is
Radiation, Royal Adelaide Hospital, and also Director, Maryunder no duty to use or to continue to use extraordinary
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measures. As | understand the Hon. Diana Laidlaw'sThis amendment arises from the fact that later on in the
amendment on file, that would be changed to ‘life sustainingcommittee stage | will be moving that the Supreme Court be
measures’. You then go back to the definition. substituted for the Guardianship Board. Itis my view that the
If the change in terminology is adopted by the Committee Supreme Court is the more appropriate forum for determining
the definition means what is in this definition clause and imuestions under this Act, especially in the initial stages. One
no other respect is it to be interpreted. That is where | joirmight hope that, in the fullness of time, it might be possible,
issue with the Hon. Sandra Kanck it does not matter whetheafter a body of precedent is built up, to allow the jurisdiction
techniques, knowledge, etc. might change in the futurelo pass to some other tribunal, but until that occurs it seems
because ‘extraordinary measures’ or ‘life sustainingo me to be appropriate that we use the Supreme Court as the
measures’ means only what is in the definition. It is medicaforum. | am fortified in the fact that the Attorney, in amend-
treatment that supplants or maintains the operation of vitahents foreshadowed by him, supports the supervisory
bodily functions that are temporarily or permanently inca-jurisdiction for that court.
pable of independent operation. In terms of the substance of The Hon. K.T. GRIFFIN: As the Hon. Mr Lawson
the legislation, it really does not matter whether one preferindicates, | have an amendment to clause 9 which will
to stay with ‘extraordinary measures’ or moves to ‘life address this issue later. | have a very strong view that, where
sustaining measures'. If one stayed with the description of is a matter of life or death, you do need to have in place
extraordinary measures, | would suggest it would then needppropriate mechanisms for reviewing decisions taken, and
to be amended to pick up the amendment of the Hon. Dthat the Guardianship Board is not the appropriate body for
Pfitzner, which then brings it very much in line with that that purpose. If one looks at clause 9 as it presently exists,
which the Hon. Diana Laidlaw is moving. It is a question of there is no appeal from the decision of the Guardianship
preference whether you want ‘extraordinary measures’ oBoard under that clause. | think that makes the Guardianship
‘life sustaining measures’. It does not make any difference t@oard a law unto itself. Because of the quasijudicial nature
the issue at this point, and even with my amendment | do naif that board, it is not truly independent such that it can make
think it will make any difference because, when my amendthis decision.
ments come up for consideration, if the Committee accepts If one goes to the jurisdictions overseas, particularly in the
‘life sustaining measures’ as the description it prefers, | willunited Kingdom, it is the court that makes decisions about
seek to move my amendment in amended form. this issue, medical treatment, and there have been some
The Hon. A.J. REDFORD: Why is the word ‘terminal’ notable precedents created by decisions of the courts,
absent from this definition? Is ‘moribund state’ a term thatparticularly in the United Kingdom, but also in other
has some specialist meaning in the terminology used bgountries such as Canada and the United States. The argu-
medical practitioners and, if so, what is meant by the ternment may well be that it is an expensive jurisdiction and not
‘moribund state’? flexible. Notwithstanding that that may be a criticism, it does
The Hon. R.D. LAWSON: | support this amendment. not accord with the facts in these sorts of cases. Before the
The expression ‘extraordinary measures’ appears in theuardianship Board was established, the Supreme Court did
Natural Death Act, which is the existing legislation. It seemsexercise and in fact still exercises jurisdiction under the Aged
to me that ‘life sustaining measures’ describes more accuratend Infirm Persons Property Act, and from personal experi-
ly what we are talking about. If, for example, one were to beence the jurisdiction was inexpensive and the decisions were
explaining the effect of this Act to a client, particularly one made quite quickly but with a proper attention to detail.
who might wish to give a special direction in a medical power It may be argued that getting to the Supreme Court can be
of attorney, it seems to me that the expression ‘life sustaining long process. Again, that is not in accord with practice.
measures’ is one which more easily conveys exactly what iépplications can be made to the Supreme Court and actually
meant. heard on the same day. That does happen frequently in a
The Hon. BERNICE PFITZNER: | move: variety of areaddabeas corpudor example, is one of those
Page 4, lines 14 to 16—Leave out ‘but does not include medical/Nere urgent decisions have to be taken where a person
treatment that forms part of the conventional treatment of an illnesdlleges that he or she is unlawfully detained. In those
and is not significantly intrusive or burdensome’ and insert ‘, andcircumstances, quick decisions can be taken, but we must
includes assisted ventilation, a’rtificial nutrition and hydration andeemember that what we are talking about here are basically
cardiopulmonary resuscitation’. persons who are in the terminal phase of a terminal illness or
The Hon. DIANA LAIDLAW: ' In answer to the Hon. Mr  in a persistent vegetative or moribund state, and presumably
Redford, ‘moribund’ means a deathlike or dying state; ahat condition has persisted for not just a matter of hours but
person who is comatose. With respect to the definition, thenore likely days or even months and difficult decisions might
reason why the term ‘terminal illness’ has been removed igave to be taken.
that, as the Attorney explained when speaking to this issue In circumstances where there is a disputed decision,
earlier, this definition must be read in the context of clausgomeone may be alleged as the agent or attorney as having
16(2), and it is in clause 16(2) that we see the reference tan interest which militates against the best interests of the
terminal iliness. patient. There might be a significant conflict for a variety of
The Hon. R.I. LUCAS: Does the advice available to the reasons. In those circumstances it is important in my view
Minister indicate that ‘extraordinary measures’ as currentlythat the resolution of those sorts of issues ought to be
used would include assisted ventilation and artificial nutriresolved in a court which is truly independent rather than a

tion? body such as the Guardianship Board which is more used to
The Hon. DIANA LAIDLAW: Yes. dealing with issues of custody and property than with these
The Hon. Bernice Pfitzner's amendment carried. life or death decisions. Therefore, | propose to support the
The Hon. R.D. LAWSON: | move: amendment by the Hon. Mr Lawson and also move at a later

Page 2, line 19—Leave out the definition of ‘GuardianshipStage my amendment in relation to the supervisory jurisdic-
Board'". tion of the Supreme Court.
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The Hon. DIANA LAIDLAW: | oppose the amendment. Hon. Sandra Kanck regarding the appointment of judges, | do
| opposed it the last time when the Hon. Trevor Griffin have certain reservations about the quality of some of our
moved it, and on that occasion the majority of members ijudges, and the thought that they could overrule what | have
this place also opposed it. Therefore it is not in the currenéxpressly wished fills me with horror.

Bill, but I will explain again my reasons for doing so, = The Hon. Sandra Kanck: You could have rougher than
particularly as the Hon. Robert Lawson, who has moved thisisual handling.

amendment, was not in this place at the time. This amend- The Hon. ANNE LEVY: Indeed, there might be rougher
ment is the first of a series designed to place the jurisdictiothan usual handling set down by the Supreme Court.

to review a medical agent’s decision with the Supreme Court An honourable member interjecting:

rather than with the Guardianship Board. Clause 9 provides The Hon. ANNE LEVY: No, indeed. The judge might
for a review of the medical agent’'s decision in certainoverride my medical agent to whom | have given that power,
circumstances. Members may recall that the select committesnd | certainly strongly object to the idea of the Supreme
rejected the notion of any form of review or appeal of aCourt interfering. However, | do not like the idea of the
medical agent’s decision. The committee believed that, jusbuardianship Board, either.

as a decision in relation to treatment which one makes when The Hon. K.T. Griffin: We are not making this law just
one has full capacity is not subject to review or appeal, nofor you.

should the decision of one’s agent be subject to review. The Hon. ANNE LEVY: First, it is a conscience vote,
However, after further consultation and receipt of submisand, secondly, there are many—

sions, a limited form of review was ultimately accepted and The Hon. K.T. Griffin interjecting:

incorporated into the Bill in this place. The Hon. ANNE LEVY: Quite. And | do not wish to

Upon reflection, one can perhaps anticipate some practicahpose on any other South Australian what | do not wish
difficulties with the provisions as they now stand. | haveimposed on myself. While | do not want that imposition | do
amendments on file to deal with the situation. Indeed, someot see that any other South Australian should have that
members would prefer to revert to the select committee’amposition, either. | seek advice as to how | should vote on
original position of no review or appeal, and | am inclined tothis amendment. | suppose, if there has to be—
be one such person. It is the medical practitioner, not the Members interjecting:
medical agent, who will actually carry out the treatment, so The CHAIRMAN: Order! The honourable member is
there is already a limitation on the powers of the medicabsking for advice. We will try to answer it, if we can.
agent. If the medical practitioner believes that the decision of The Hon. ANNE LEVY: Thank you, Sir, if | can put the
the medical agent is in some way flawed as the Bill standgquestion against the inanities coming from the other side.
he or she may apply to the Guardianship Board for areview. The CHAIRMAN: That will not help. Just put the

| believe that the ability to apply for a review should not question.
go beyond the treating medical practitioner, and the amend- The Hon. ANNE LEVY: | suppose, if there has to be an
ment | have on file to move at the appropriate time seeks tappeal system, | would prefer it to be the Guardianship Board
deal with that situation. However, to seek to place thehan the Supreme Court, which would suggest that | should
jurisdiction to review the medical agent’s decision with thevote against this amendment. However—

Supreme Court and to broaden even further the range of The Hon. Diana Laidlaw: You have a dilemma.

persons who may apply for review to include the public The Hon. ANNE LEVY: The amendment being put is to
advocate is to take the Bill into a realm beyond which thdeave out the definition of the Guardianship Board, which |
select committee had in mind and certainly what memberaould be very happy to do because | do not want the
had in mind when the Bill was last before this place. | for oneGuardianship Board there at all. On the other hand, | would
do not support it. rather have the Guardianship Board than the Supreme Couirt.

The Hon. CAROLYN PICKLES: |do not support this | suppose | can vote for the definition of the Guardianship
amendment. | was one of the people, such as the Hon. M3oard, but then vote against the appeal rights of the
Laidlaw, who supported the original concepts of the selecGuardianship Board and, as indicated by the Attorney-
committee which did not mention the Guardianship BoardGeneral, if we have to recommit to tidy up and make
I did not support the amendment when it was moved in thigonsistency, at that stage the definition of the Guardianship
Chamber previously, and my inclination is to oppose claus8oard would be cut out as it would be superfluous. Am | right
9 completely. Therefore, | oppose this amendment. in that reasoning?

The Hon. ANNE LEVY: Mr Chair, | would appreciate The Hon. DIANA LAIDLAW: Certainly, what the
guidance from you and/or the Minister. As | indicated in myhonourable member has just outlined makes some sense.
second reading contribution, | strongly oppose any form offhere is another way of doing it and that is voting for the
appeal to anybody. If | am competent, | make these decisiormmendment. | do not propose to do so, but it is a dilemma. |
for myself. If | am not competent, or suspect that | may notaccept the situation as the honourable member has outlined
be competent at some particular time, | entrust someone with Itis not an easy situation. The way the honourable member
the medical power of attorney which gives them the right tchas suggested she should vote certainly makes some sense in
make decisions on my behalf. | will not do this unless I trustthe circumstances.
someone implicitly and, if | trust them implicitly, | certainly The Hon. BARBARA WIESE: | rise to agree whole-
do not want lawyers coming in and interfering—be it asheartedly with the comments made by my colleague, the Hon.
public advocates, Supreme Court judges, or any form ofs Levy. |, too, object very strongly to the thought that, in
lawyer—with my personal decisions and with the person tdhis situation where we are discussing providing the oppor-
whom | have given the right to make those decisions on myunity for individuals to appoint a medical agent to act on
behalf if  am not able to. their behalf in accordance with their wishes at a time in the

| certainly do not want the Supreme Court brought in.future when they may not be in a position to make decisions
While not necessarily agreeing with the Bill introduced by theof their own, any decisions taken by that individual should
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be subject to interference by anybody; this is also objectioneutrageous and ridiculous argument. If members think that
able to me. that has been an intelligent debate, they have been here too
When this matter was last before the Parliament | opposeldng.
the idea that either the courts or the Guardianship Board The second point that has been made as to why the
should be involved in this process, but ultimately | wasGuardianship Board should be retained, or why there should
prepared to accept a role for the Guardianship Board on theot be any review, is that the select committee said so. | was
basis that some members of the Council at that time wereot here when the select committee was around.
prepared to support the legislation if that role was included The Hon. Anne Levy: | didn't say that.
in the Bill. The Hon. A.J. REDFORD: | know you didn’t say that,
It therefore seemed a compromise worth making in ordeand | didn’t say you said that. That is akin to saying, ‘I will
to achieve the broader benefits that could be brought aboatlopt a particular position because someone else adopted a
by the legislation itself. | am certainly not prepared to go anyparticular position.’ If members in this place are going to take
further than adding a role for the Guardianship Board. tthat point of view, they are abrogating their responsibility. If
would object strongly to the courts becoming involved in thisthe select committee had a particular reason why it took that
situation. | think that a more informal process is desirable ifviewpoint, | would be interested to hear it.
there is any role to be played by an outside organisation at all. | thank the Hon. Barbara Wiese because she put some
However, | am faced with the same dilemma that has beelegitimate reason and a particular viewpoint that deserves
outlined by the Hon. Ms Levy, because my preferred positiorsome reasoned response. She did not partake in some lawyer
is to have both the Guardianship Board and the Supremigashing exercise or say that, because some other committee
Court proposition defeated. said that it did not want this, members of the Council had
The Hon. M.J. ELLIOTT: lindicate right now that I will  better just trot along behind it and follow it. As | understand
not have a bar of the Supreme Court getting involved in thist, the Hon. Barbara Wiese said that, when she makes a
matter. The Government likes cutting down on numbers ofmedical power of attorney, she does not want third parties to
teachers and nurses; | like cutting down on the number ahterfere with it. In other words, she does not want situations
lawyers in this State. The questions that will be put before tharising where the busy bodies of this world—probably in
Guardianship Board are not questions of law. some cases represented by lawyers who, of course, will take
The Hon. K.T. Griffin: They may well be. all the blame, according to Mr Elliott—judges or third parties
The Hon. M.J. ELLIOTT: They are not questions of interfere with that process.
law. If members read clause 9 carefully they will see thatyou | am sure the Hon. Barbara Wiese will correct me if | am
must not be in the terminal phase of a terminal iliness; yowrong, but | understand that that is her criticism of allowing
must be suffering from an iliness that is not terminal phaseany right of appeal or any interference by a third party. The
and that is the only time at which a dispute can arise at alproblem | have with that argument—and | have some
and it would have to be established that not only was theympathy with it—is that from time to time people will make
agent acting contrary to any expressed direction that mayedical powers of attorney which are or which may be
have been given by the patient but also that, in acting in suchinclear, and the person to whom that medical power of
a way, it was actually putting the patient at a risk to whichattorney is granted may need some assistance.
they were otherwise not subjected. Those are medical If members wish to consider the amendments that have
questions; certainly they are not legal questions. Judges haleen put by the Hon. Trevor Griffin, they will see that there
enough problems with the law without giving them anythingis a provision where a person who has been granted that
such as questions of medical fact to worry about. power of attorney can go to the court and say, ‘I do not know
The Hon. CAROLYN PICKLES: Itwould appearto me what to do here; | have been given this direction, and it was
that those people who wish both to retain the Guardianshipretty clear when it was given to me, but | never anticipated
Board and to oppose clause 9 should oppose this amendmettiis particular circumstance. I think that | should be doing
which is what | intend to do, because, as the Hon. Ms Levyhis, but give me a bit of advice.’ | believe that the person to
pointed out, if the proposal to delete clause 9 is successfulyhom you grant that power of attorney is entitled to that
the Bill can be recommitted to delete the interpretation of thessistance. To leave a person hanging there all on their own,
Guardianship Board, and that would seem to me to solve the my submission, is unfair on that person.
dilemma both of the people who wish to retain the Guardian- The second point | want to make relates to the debate we
ship Board and of those who wish to have it deleted altogethare having about whether or not the Guardianship Board is
er. more appropriate than the Supreme Court. | think that Mr
The Hon. A.J. REDFORD: | support these amendments. Fred Field, who currently heads the Guardianship Board,
I will just deal with what | can only describe as some rathemwould agree with me when | say that Supreme Court judges
inane criticisms that have been put forward in this place ohave greater skills and a broader depth of experience than
both the Supreme Court and the legal profession, with sommembers of the Guardianship Board itself. As | recall, the
sort of ‘let’'s bash lawyers’ attitude. Supreme Court is made up of some 13 or 14 judges who,
The Hon. Mr Elliott is giggling away, but | will explain despite what some people have said in this place previously,
one thing very clearly to him: no lawyer has ever walked intocome from a fairly broad range of backgrounds and who have
a courtroom without a client; no lawyer ever initiated a legalbeen involved in a fairly broad range of experiences. We have
proceeding without a client; and the fact of the matter is thaat least one woman on the Supreme Court bench, and
lawyers are driven by clients who have a particular interestiopefully that will change in the future; and we have on the
They do not come down from the sky and suddenly starSupreme Court bench people who have practised in all sorts
doing things themselves. In dealing with a topic as sensitivef areas, and it is my view that Supreme Court judges are
as this, to suddenly turn around and say, ‘We are not goingminently well qualified to deal with this issue.
to allow courts to do it, because one judge on one occasion It is suggested that the Supreme Court would act slowly
used the term "rougher than usual handling™ is an absolutelin that process or would not be reactive. All | can do in
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relation to that point is repeat what the Hon. Robert LawsofTherefore, | think the medical agent’s decision should be
said when he made his second reading contribution—andfinal. But then we have this review of the medical agent’s
must say that | concur in his views and that that has been mgecision. If that has to be so, | would prefer to have the
experience: in cases such as this, you will find that judges a®uardianship Board rather than the Supreme Court. | say that
extraordinarily reactive, extraordinarily helpful and, with very because | have worked medically with the Guardianship
rare exception, they would understand the delicate nature &oard. The Chairperson is legally qualified, but some
these matters. members of the board have expertise in mental incapacity and
The Hon. T.G. Roberts: Eventually. in social work and ability.

The Hon. AJ. REDFORD: Eventually. The other The CHAIRMAN: Order! There is too much backchat.
important matter that | should put is this: the Guardianship The Hon. BERNICE PFITZNER: | think that the
Board, as such, is not prone to providing open court decigyardianship Board is more attuned to these kinds of medical
sions. Generally, its proceedings are held behind closedgyes and concerns than the Supreme Court. Therefore, |
doors; in many cases it does not have to provide reasons f%bpose the amendment.
its decisions; and generally, what goes on within the The Hon. R.D. LAWSON: I will not respond to the

Guardianship Board is not open to public scrutiny. One of thf?/iolent prejudice of those who have attacked the profession

most important issues that has arisen in this particular topigt \which | am proud to be a member. This provision relates
over the years has come from the United States and the VE¥ clause 9: it relates to circumstances in which a medical

highly publicised and reported cases that have occurred fro actitioner responsible for the treatment or some other

tlmtehto.tlme, atnhd iha’g ha]:s enatpledtthﬁ put.)th:lO focus its n\]ll\? erson in a close personal relationship wishes to have some
ontheissues that arise from ime to time in Inese areas. idance. A similar situation often arises in relation to the

in the nineteenth century would have predicted some of th& 1 iiration of the estates of deceased persons. The trusted
ethical problems tha}t_ ha\_/e confronted some of the me_dlc dviser is appointed as a trustee of the will and he or she is
professmp and families in the latter half o; the twentieth iven important discretions to exercise, but often unforeseen
cen_turywnh the advent of medical advances " Who woulql r'Ogircumstances arise which require that person to approach
avail themselves of the advantage of looking at previoug

decisi that had b e | h as this t omebody for guidance and assistance. In that situation, my
ecisions that had been made [n areas such as this 10 asgjy is that the Supreme Court rather than the Guardianship
them in making their decisions in the future?

. . ., Board is the appropriate body. The Attorney-General said that
If one takes the Guardianship Board approach, that is le%ﬁe court is accustomed to dealing with matters at short

likely to h?ppe" bgcause_ iF is behind clos_ed doors, there is NAbtice. He mentionetabeas corpusCustody matters arise
the publicity and its decisions are less likely to be reported, o 1ain situations where the parents are not married, and
One is likely to find more applications to the Guardlanshlpthat court responds appropriately and quickly—uwithin hours.

Board because people are wandering around in ignorance, o » e 'commercial decisions are disposed of in courts
One of the biggest advantages of having open courts is th@

the lawyers and the public can look at a decision, applya s ngrgn?g lé:rgﬁrm]hu;r(;tli(;n;wg;s ;egbjtlsggdgggtgﬁén%;geto
of their own facts to it and say, ‘That is what the court WOU|dhear applications at short notice
do in this situation. We will not bother to go to the court o .
because we know what it will do.’ However, with the The HOF‘- Anne Levy:If itis in chambers, itis not open
Guardianship Board, where it is done behind closed dooré? the public. ) )
one does not have that knowledge. Every person who wants The Hon. R.D. LAWSON: They can adjourn into court.
assistance from the Guardianship Board will go to thel hey are available |nthe|r_chambers and theywnlwalklr_]to
Guardianship Board, and we will almost certainly increaséourt and hear an application. The rules provide for applica-
the likelinood of a litigious process in that case. There seemions to be made orally, and they are made orally in cases of
to be some antipathy in this place towards lawyers an§mergency. In any event, if honourable members, notwith-
judges, for whatever reason, but | have to say that théta_n(_ilng thf_e|rden|grat|on and_lll-tempere_d criticism _of_ Fhe
Supreme Court is the most eminent tribunal in this Stateudiciary, think that the court will abdicate its responsibility
Quite frankly, when talking about matters of life and death [0 this community by reason of a provision such as this, they
it is an insult to say, ‘Let us not give it to the premier body &'¢ Mistaken. People who are concerned about what they
of this State; let us give it to the C or D grade team.” It doesshould or should notdo ina part|cula_r circumstance will go
not stand up to any logical examination. to the_ Supreme Com_th for a (_Jleclaratlon, ar]d the court W|_II
The Hon. BERNICE PFITZNER: | oppose this €Xercise the power irrespective o_f a provision such as this.
amendment. In so doing, | support the initial concept andsiven those circumstances, we mlght as well make that court
spirit of the Bill that was introduced originally in which the the court to determine issues which arise.
medical agent’s decision was final. In schedule 1—Medical The Hon. ANNE LEVY: Despite what various members

Power of Attorney'—we have the patient saying: have said, | do not think itis in any way disrespectful for me
| authorise my medical agent to make decisions about my medicd SaY that there is not one member of the Supreme Court
treatment if | should become unable to do so for myself. whom | would appoint as my medical agent. | know a number

| require my agent to observe the following conditions andof members of our Supreme Court, | have a high regard for
directions in exercising, or in relation to the exercise of, the powerghem personally, but | would not appoint one of them as my
conferred by this power of attorney. medical agent. If | were appointing a medical agent, | would
The agent then has to sign an acceptance of the power ghpoint someone who is much closer to me than any member
attorney, saying: of the Supreme Court. If | appoint a medical agent, | want

... accept appointment as a medical agent under this medicghat medical agent to make the decisions for me, not some-

power of attorney and undertake to exercise the powers conferrgghdy else. | do not want anybody to override the decisions
honestly, in accordance with my principal’s desires so far as they a

I . . .
known fo me and, subject to that, in what | genuinely believe to befhat the medical agent is making on my behalf.
my principal’s best interest. The Hon. R.D. Lawson:Or not making.
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The Hon. ANNE LEVY: Or not making, | agree. If | am The Hon. Anne Levy: My position is that | do notimpose
not capable of making these decisions and | appoint a medicah other people what | do not want for myself.
agent to make or not make decisions on my behalf, | want The Hon. K.T. GRIFFIN: Okay, that's fine, but the fact
that person to make the decisions, not a member of thef the matter is that we are making a law for all South
Supreme Court or a member of the Guardianship Board. Australians, not just for today or tomorrow but possibly for
The Hon. R.D. Lawson: The same as a will. years into the future. If one looks at the Consent to Medical
The Hon. ANNE LEVY: The same as a will, | agree. | and Dental Procedures Act 1985, that has been in existence
think the principle is very clear. If | am competent, | make for nearly 10 years without any change. That has to deal with
these decisions myself and no one can go to the Suprensevariety of situations. Of course, the problem one has is that
Court, the Guardianship Board or anywhere else to overridgou can never foresee all of the variables that are likely to
what | say | want done about me. If | am not competent, loccur for which this legislation may not be suitably drafted.
appoint someone to make these decisions on my behalf. There may be, for example, situations where there are
The Hon. Diana Laidlaw: You don’t have to appoint significant conflicts of interest. A person who appoints an
anybody, anyway. agent or an attorney today may not review that appointment
The Hon. ANNE LEVY: If you don'twantto, youdon't for five years, but in five years time may be in a hospital bed,
have to appoint anybody, obviously. That is very obviousand there may be decisions to be made about that person in
But if | am appointing a medical agent, | can assure honoureircumstances which are quite different from those which
able members that it is not disrespectful on my part to sagxisted at the time that the patient made the appointment.
that | would not appoint any member of our Supreme Court It may be that there are some personal benefits to be
to be my medical agent. In consequence, | do not want angained by the agent keeping the patient alive. There may be
of the Supreme Court judges making decisions about malistinct advantages in pulling the plug financially and for
Decisions about me are going to be made by me or the persather reasons. It is those circumstances against which
| have appointed as my medical agent. If the medical ageregislation has to guard. | do not believe that there is very
wishes to have advice before making a decision, there amuch protection at all, even in the provision for the Guardian-
plenty of places where they can get advice. Advice from theship Board to review certain aspects of a power of attorney.
Supreme Court is not an advice, itis an order. Itis removindt is for that reason that | hold the strong view that the
the responsibility from the medical agent and making theSupreme Court is the body which is best equipped to make
decision instead of the medical agent making it. Butdecisions in those circumstances which either may not be
obviously, if my medical agent wishes to consult with peopleforeseen, or in circumstances where the relationship between
to clarify his or her ideas there is no shortage of people witlthe person appointing the agent and the agent have either
whom my medical agent can discuss matters before makindgeteriorated, or otherwise changed significantly, so that the
the decision himself or herself, which | have asked him or heagent is not then objectively assessed as the best person to
to do on my behalf. | do not want other people interferingmake a judgment about what should or should not be the

with— medical treatment afforded to the person who granted the
The Hon. L.H. Davis: We've got the point. power of attorney.
The CHAIRMAN: Order! | think the member is becom- It is in those circumstances that you do have to have

ing repetitive now. You have been over that argument, welsomebody who objectively can assess all of the facts. | accept
explained. | would ask the member to roll it along a bit, thankthat the Hon. Ms Levy would not want to appoint any
you. Supreme Court judge as her agent. That is acknowledged, but

The Hon. ANNE LEVY: Mr Chair, | think | have thatis notthe issue. The issue is: what do you do in circum-
indicated, and | hope people have understood, why | opposdances which have not been envisaged by the person
having anyone review the decision of a medical agent. | wislappointing the agent, totally unforeseen, which, in fact, act
to indicate that | will be voting for the retention of the against the interests of the person appointing the agent or
Guardianship Board in response to the answer given by thattorney in the years ahead? The Guardianship Board is some
Minister, while having made it perfectly clear that | do not measure of protection, but | would suggest an inadequate
want the Guardianship Board, but | regard it at this stage amieasure of protection in those circumstances.
the lesser of two evils. The Hon. R.R. ROBERTS: will not be supporting the

The Hon. K.T. GRIFFIN: | respect the point of view of amendment; | will be supporting the Guardianship Board.
the Hon. Ms Levy. She is entitled to hold that point of view. There is not one human activity or relationship which is
The fact of the matter is that | do not agree with her. | do notovered by the law where there has not been a dispute. The
agree, as she interjected at a very early stage, that sher@asons that we make the law is so that we have a clear
making a personal decision, that it is a personal vote on thigefinition of what is required. There seems to me, a very
Bill. The fact of the matter is that although we have a rightstrong chance that, with the best intentions, you can appoint
at any time to make a personal decision as a matter af medical agent under one set of circumstances, with full
conscience on any legislation before the Parliament, we ar&nowledge of what the prospects are, and those circumstances
nevertheless, making legislation which affects the whole ofnay change over time. There is a situation where that person
the State and the people within it, not just those who are ican act capriciously or frivolously or without due regard and

the State now, but in the future, too. Now, it may be— there will be a dispute. | can also envisage a situation where
The Hon. Carolyn Pickles interjecting: a parent has a child who might be 18 years and two months
The Hon. K.T. GRIFFIN: | am not arguing about that. and has appointed a medical agent. The parent may believe

| am just saying that | have a different point of view. that that child, or now adult, whom he has raised for 18 years
The Hon. Anne Levy interjecting: is not being properly served by his medical agent and wants

The Hon. K.T. GRIFFIN: | am disagreeing with you, but to have some relief. It has to be remembered that under any
I am respecting the fact that you have a different point oPbf those circumstances they then have to prove their case.
view. People have advocated in most areas of legislation that we
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have to have some right of appeal against decisions that are The Hon. BARBARA WIESE: Itis highly unlikely that
made. If someone sells— I would not have had those suspicions long before | reached
The Hon. K.T. Griffin interjecting: a comatose state if there was such an individual interested in
The Hon. R.R. ROBERTS: That is right. If someone pulling the plug in order to obtain my vast wealth. As to one
sells you a bodgie car, we demand that there has to be sométhe issues raised by the Hon. Mr Redford concerning the
right of appeal. If they want to kick you out of your house, issue of advice, he seemed to suggest that it was necessary to
there is a tenancy tribunal. Here we are talking abouhave either the courts, the Guardianship Board or someone
probably one of the most precious things, the taking away ofivailable from whom a medical agent could seek advice.
someone’s life or terminating someone’s life, and people ar&lothing in this legislation prevents a medical agent seeking
saying there ought not be any situation where you can appeadvice at any time. If an agent believes they are not able to
It really comes down to the question of whether we go withdecide about a medical procedure or the like, they are at
the Hon. Mr Lawson'’s proposal that it be the Supreme Couriberty at any time to seek advice from whomever they wish
or whether we go for the Guardianship Board’s proposalio help them fulfil the wishes of the person they represent to
which we have actually countenanced in another debate #te best of their ability.
another time, when we canvassed most of the same argumentsThe Hon. M.S. FELEPPA: | am sure the Minister's
we are now canvassing again, and we settled on theesponse to my question will assist me in coming to a
Guardianship Board. decision. If | appoint a person close to me to carry out such
| believe that there is a need for an appeal mechanism atelegated decisions in case | am in a life threatening situation
a disputes resolution procedure. | express again that, undeglating to artificial life support, perhaps subject to medical
those circumstances, the person applying for that relief hagecisions by hospital staff, and that person dies in a road
to prove its case, anyhow. We are providing something waccident, who will exercise my decision?
demand in almost every other area and | believe we are going The Hon. DIANA LAIDLAW: No-one, unless you have
to finish up with one or the other. My preference at this stageppointed someone else.
is the Guardianship Board, because it is probably much more The Hon. M.S. FELEPPA: If | am at a stage where the
easily accessed by people of limited means than the Supremeedical staff are hesitant to stop artificial mechanisms to
Court. | do not know the vagaries of how the Supreme Courterminate my life, what is the situation?
works, because | am not a lawyer. | appreciate the views of The Hon. K.T. Griffin: If there is any doubt it would go
the Hon. Rob Lawson, the Hon. Mr Redford and the Attor-to the Supreme Court.
ney-General. The Guardianship Board appeals to me. | will The Hon. M.S. FELEPPA: That is what | wanted to hear.
not be supporting the amendment but | will be supporting th&ho will take the responsibility when medical staff have
Guardianship Board. taken action without following my wishes? What legal step
The Hon. BARBARA WIESE: | do notwantto prolong is involved? Could there be a legal challenge by my relatives?
the debate because we have spent much time on this matter. The Hon. DIANA LAIDLAW: The honourable member
In the debate about whether we should be going to the coucbuld have a number of medical agents, but they have to be
or the board we are losing sight of the legislation’s purposeranked. If the fifth ranked person in a series of six medical
A vast number and a clear majority of people in our communagents died, it would make no difference because the
ity fear the prospect of being in a hospital at some stageeference would still be made to the list of preferences. There
unable to make decisions for themselves and having othés a preference of order. If the person ranked first in order
people prolonging their lives and not allowing them to diedied, it would fall to the person second ranked. If only one
with some dignity. The purpose of the legislation is to enablgerson was nominated and died, there would be no-one to
people to appoint an agent to make decisions on their behalgpresent the honourable member’s wishes in that situation.
people who will understand their wishes and desires to b&he position would be as it is now, with the medical practi-
allowed to die with dignity and who will make decisions that tioner making the decision. When the matter was last before
are in accordance with the wishes that they have expressetiis place the honourable member voted for the Guardianship
Those members here for the debate last time will recall th&oard to be the reference in case of dispute.
question asked about the form used to allow people to appoint The Hon. M.S. FELEPPA: | remain unconvinced. What
a medical agent and what it would contain or look like. It washappens if | have appointed two brothers, two sisters or two
the view of the then Minister for Health, and | am sure itfriends and they both die in the same accident?
would be the view of the current Minister, that there should The Hon. DIANA LAIDLAW: The honourable member
be provision on the form to be completed by people wantinghould refer to schedule 1. With respect to the medical power
to appoint a medical agent to specify a whole range of wishesf attorney, schedule 1 provides that when you have nomi-
or actions that they wanted their agent to take in certaimated your agents you would set out in the form the name,
circumstances. So, to the extent that an individual is able taddress and occupation of the agent; if two or more agents are
anticipate the conditions under which they would wish armominated, the order of appointment must be indicated by
agent to act in certain ways, they can specify it on thigplacing the numbers 1, 2 and 3 beside each name. This
instrument, to be signed by the individual, and that providegndicates that if the first is not available the second is to be
considerable guidance for such an agent. consulted; if the first and second are not available the third
Members should be reminded also that such a power a$ to be consulted, and so on. It should be noted that a medical
attorney can be withdrawn at any time. Should | decide thapower of attorney cannot provide for the joint exercise of the
the person whom | appointed as medical agent had suddenppwer. That is made quite clear in schedule 1 of the Bill, and
turned against me or at some stage might wish to pull théhat clarifies the honourable member’s queries.
plug, as the Attorney described it, in order to benefit frommy The Hon. CAROLYN PICKLES: As the honourable
estate or the like, | could revoke the powers bestowed upomember would know, at the present time we do not have this
that person. law intact, but to my very personal knowledge what happens
Members interjecting: is that the medical practitioner will consult with the family
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about what the wishes are, and the next of kin usually makesay known that doctor can pull the plug just because he or
a decision. In the case of the honourable member, his wifeshe has been instructed to, because a person wants to create
would make that decision. Under this new legislation, thesome mischief and collect the dough, because the doctor
medical power of attorney would be delineated. If somebodyvould immediately expose himself or herself to a malpractice
is a bit concerned that the medical agents will die out or beuit. That would be an extremely dangerous thing for that
killed off, all | can suggest is that one should make a widedoctor to do, as well as the protection which the—
variety of choices so that you have covered all contingencies. An honourable member interjecting:
It would be most unlikely that this would arise; it could, in ~ The Hon. M.J. ELLIOTT: Clause 15 provides a quite
some circumstances, but at the present time if one wants tdear instruction about when the medical practitioner is
use the present legislation it is always advisable to have mogrotected. Finally, clause 9 provides that the only appeal that
than one person well aware of your wishes so that evergan ever be successful is an appeal in relation to a person who
contingency is covered. is not in the terminal phase of a terminal iliness. In those
The Hon. R.D. LAWSON: | have one point arising out circumstances, it is an issue which | think is appropriately
of the Hon. Mario Feleppa’s comment. If there were nohandled by the Guardianship Board. The question that will
medical agent there would be no decision to review under thbe asked will be a medico-social ethical question and not a
existing clause 9 of this Bill. There would be a patient wholegal question.
was in a comatose state; and a medical practitioner who had The Hon. G. WEATHERILL: | have listened to this
a problem in relation to the manner in which he shoulddebate and, when the Hon. Mario Feleppa asked a question
approach the treatment of that patient could, if he wished tabout what happens if you appointed two people and they
receive the protection of the court, apply to the Supreméoth died before they were able to make the decision, the trio
Court irrespective of anything contained in this legislation,of lawyers opposite mentioned the Supreme Court. | do not
which does not cover that situation at all. know whether that is right or wrong because, after listening
The Hon. Carolyn Pickles interjecting: to the Hon. Barbara Wiese talk about the document that
The Hon. R.D. LAWSON: Yes; in my second reading would be filled in with the agent and the specifics on that
speech | indicated a number of cases in which that hadocument, | would imagine that there would be copies of that
happened. around which could be presented to be board or to the family
The Hon. M.J. ELLIOTT: One thing that has been learnt rather than the Supreme Court making a decision, so that the
in this debate is what bait to use. The first point that has to bkeoard could make the decision rather than the Supreme Court.
made is that there is no requirement to appoint a medicds that correct?
power of attorney at all. If you choose to do so, which I  The Hon. DIANA LAIDLAW: ltis entirely possible. It
imagine a large number of people will not, it is your choicewould just mean that, if you appointed two agents, they both
and you will choose someone whom you trust implicitly, ordied in the same accident and you had none, | would be very
you might choose a number of people and put them in ordesurprised if either the document was not available or others
If they happen to predecease you, then you will be in thevere not aware of the wishes or aware of the document and
same position as you are currently in as the law now standthere were not some discussions with the medical practition-
Of course, you do have another option. We have not as yet. | would think that, even without resort to the Guardianship
explored it, but under schedule 2 you may decide not to havBoard, some commonsense approach would be reached with
a medical power of attorney at all but simply to give anthe medical practitioner. One can go to the Supreme Court if
advance directive, which can be a very elaborate documewne wishes to. | would have thought in most situations where
that gives clear guidance. You could give that to yourthere is death and dying and a lot of tension the last thing one
attorney or to doctors. Frankly, | think that is the preferredwould be thinking about doing is going to the Supreme Court.
path anyway; to burden anybody with decisions, even though The Hon. M.J. ELLIOTT: In response to the Hon. Mr
you trust them, is probably unfair. The advance directive idNeatherill's question, if you fall in schedule 1, you are
the preferable way to go. granting medical power of attorney and the instructions
That aside, | am concerned that the Attorney-Generalithin it are to whomever you appoint. You would have some
started using language like ‘pull the plug’. | think it is a bit argument about whether or not there are specific instructions
mischievous, because the power really only resides with theithin that to transfer to anybody else. However, if you fill
person to whom you give the medical power of attorney whetin the form under schedule 2, which is an advance medical
there is a terminal iliness in a terminal phase. That is the onldirective, those instructions stand regardless whether or not
time they can ‘pull the plug’, so-called. you have appointed an agent. In those circumstances, if you
An honourable member interjecting: are concerned about both your agents dying in a road
The Hon. M.J. ELLIOTT: | said, ‘so-called’. He is accident, by filling in an advance directive under schedule 2,
making it sound as if they will pull the plug prematurely you have clear instructions not only to agents but to anyone
where you would not have died but would have gone on te@lse, including your own general practitioner who may be
live a happy existence thereafter. It goes further; a number @cting on your behalf.
other protections are written in. If one looks at clause 15, the The Hon. K.T. GRIFFIN: In relation to the Hon. Mr
medical practitioners still have to act with good faith andWeatherill, if the agents whom you have appointed are either
without negligence and also in accordance with propenotaround because they are out of the country, they are dead
professional standards of medical practice. There is no wagr for some other reason, there is no-one to exercise the
known that a person maliciously could give an instruction toauthority given by the power of attorney. | accept what the
a doctor to ask them to do something that they would not délon. Diana Laidlaw says, and that is presumably there may
in their normal course of practice anyway, which is what thenhave been some discussion with the medical practitioner, and
term ‘pull the plug’ implies. To that extent | am saying that someone may have a copy to get some appreciation of the
there is a bit of mischief in using that term, because there ipatient’s wishes. The problem is that, if there is no agent
also the protection of the obligations of a doctor. There is n@xercising the responsibilities conferred by the Act and in
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accordance with the power of attorney, the medical practi- NOES (10)

tioner may then not be protected from a prosecution for Elliott, M. J. Kanck, S. M.

murder. Laidlaw, D.V.(teller) Levy, J. A. W.
The Hon. Diana Laidlaw: That is exactly the situation Lucas, R.I. Pfitzner, B.S.L.

today. Pickles, C A. querts, R.R.
The Hon. K.T. GRIFFIN: Of course it is. That is what Weatherill, G. Wiese, B. J.

| am saying. The other point | want to go on to make is that, 1he CHAIRMAN: There are 10 Ayes and 10 Noes. | cast
at the present time, in those circumstances, a medicaly Vote in favour of the Ayes.

practitioner or a relative, if there is in some circumstances a Amendment thus carried.

dispute, can go to the Supreme Court for a declaration, or an -

injunction as the case may be, and, under the provisions [Sitting suspended from 10.56 to 11.12 p.m ]

which | have in clause 9, | would envisage that it is still ) .

appropriate for the Supreme Court itself to make an order The Hon. DIANA LAIDLAW. ) I_ move.
relying upon the provisions in the power of attorney which ~ Page 2, after line 20—lInsert definition as follows:

: - - ‘life sustaining measures’ means medical treatment that
cannot be exercised because either the attorney is not there supplants or maintains the operation of vital bodily functions

or for one reason or another. that are temporarily or permanently incapable of independent
The Hon. BERNICE PFITZNER: | would like to operation, and includes assisted ventilation, artificial nutrition

respond to the Hon. Mr Feleppa’s query about what one does ~ &nd hydration and cardiopulmonary resuscitation;

if one does not have an agent. As the Hon. Michael ElliotMy earlier amendment, which was carried, deleted reference

says, schedule 1 appoints a power of attorney, and sonte ‘extraordinary measures’, on the basis that | now move the

people may not have any close friends whom they trust at almendment to insert a definition of ‘life sustaining measures’,

so they do not appoint any power of attorney, and they movand | now do so.

on to schedule 2. Schedule 2 appoints an advance directive Amendment carried.

in which you write your own decision of what you want  The Hon. K.T. GRIFFIN: | move:

people to do when you are in a terminal phase of a terminal  page 2, lines 26 to 286—Leave out this definition and insert—

illness and when you are incapable of making that decision. ‘medical treatment’ means treatment or procedures adminis-
If you have forgotten to write schedule 2 of what should be tered or carried out by a medical practitioner in the course of
done to you if you are not in a position, then there is the third medical or surgical practice or by a dentist in the course of

. . ) . . dental practice and includes—
option which happens now, in which you would be in a (a) the prescription or supply of drugs;

moribund state and when the doctors, nurses and close  (b) the artificial administration of nutrition or hydration;.
relatives would consult and make decisions. Then they woulg .« - o dment alters the definition of ‘medical treatment’

put up the sign which says, ‘Do not resuscitate,’ and thaby providing that medical treatment includes the artificial
would be the end. That is what happens now. administration of nutrition or hydration. Nasogastric tube
What the Hon. Trevor Griffin says is correct: that the feeding is a common technique of feeding patients with a
medical practitioner is liable to be prosecuted if anybodyyide variety of illnesses. Because nasogastric tube feeding
brings a case against him, but this has not happened becayggjmple there is some question as to whether it falls within
there is in-depth consultation. This Bill is essential becausghe term ‘medical treatment'. Nasogastric tube feeding
in part 3 it provides the medical practitioner protection if thegenerally fulfils a need that is separate and distinct from the
patient did not have any advance directive or any med"?agatient’s disease and is part of the basic necessities of life. As
agent. They are protected if they do itin accordance wltbm American judge put it;
proper standards, even thpugh the incidental effect 1S tf) The process of feeding is simply not medical treatment, and is not
hasten the death of the patient. Those are the options.  jnyasive. Food and water are basic human needs. They are not
The Hon. R.I. LUCAS: | have listened with interest to medicines and feeding them to a patient is just not medical treatment.
the contribution of the Hon. Robert Lawson in relation to thisThe question whether artificial feeding was medical treatment
debate. As | understand the options that confront me angas considered in Bland’s case in the United Kingdom. The
members, it appears that there is an option of either thguestion was peripheral but a lot of evidence was heard on
Supreme Court, or the Supreme Court and the GuardianshjRe matter. The House of Lords regarded the question as
Board, but there is not an option of not having the Supremegrelevant in Bland's case. The House of Lords considered
Court at all. that the answer to the problem could not depend on fine
A range of scenarios has been made out by memberdefinitional distinctions.
According to the Hon. Mario Feleppa, itis quite clear thatthe To avoid any arguments about whether or not artificial
Supreme Court would have jurisdiction. The Hon. Roberfeeding is medical treatment, | think we should supply the
Lawson indicated in his earlier contribution that, in otheranswer now. We should make it quite clear that a person, in
circumstances, irrespective of what members do in relatiogiving directions about his or her future medical treatment,
to this Bill and whatever they might want to do, the Supremecan give directions about whether he or she wants or does not
Court will still be there. So, | will go for the best of both want artificial feeding, and this amendment will achieve that

worlds and have both! end.
The Committee divided on the amendment: The Hon. DIANA LAIDLAW: | am pleased to accept the
AYES (10) amendment.
Cameron, T.G. Crothers, T. The Hon. M.J. ELLIOTT: The definition which is now
Davis, L. H. Feleppa, M.S. being proposed by the Attorney-General relating to the
Griffin, K .T. Irwin, J. C. artificial administration of nutrition or hydration | presume
Lawson, R. D. (teller) Redford, A. J. could also include gastronomy tubes, which are far more

Roberts T.G. Schaefer, C. V. intrusive than a simple nasal tube to which the Attorney
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refers. Some forms of artificial administration of nutritionor ~ The Hon. M.J. Elliott: No; it states that the agent cannot
hydration can be quite invasive. As | said, a gastronomy tubeefuse it in clause 7(6)(b).
is one example of that. The Hon. ANNE LEVY: No; the agent cannot refuse

The Hon. K.T. GRIFFIN: Itis not a question of whether natural—
or not it is invasive: it is a question of whether or notitisa  The Hon. M.J. Elliott interjecting:
medical treatment. However the administration of nutrition  The Hon. ANNE LEVY: The medical power of attorney
or hydration is provided by artificial means seems to meannot authorise an agent to refuse the natural provision or
important to be within the definition of ‘medical treatment’ natural administration of food and water. Tubes to me are not
for the purposes to which | have referred. natural. It means they cannot refuse a sip of water from a cup

The Hon. M.J. ELLIOTT: This is one of these amend- or a bottle, but they would be able to refuse tubes, and they
ments that come on file quite late, but it appears to me thahight not be able to do that if the artificial administration is
this does have the capacity certainly to undermine other partsot part of medical treatment.
of the legislation. | refer members to clause 7(6)(b)(i), which  The Hon. BERNICE PFITZNER: | would like to
talks about not authorising the agent to refuse naturadupport the Hon. Michael Elliott’s reasoning, because in
provision or natural administration of food and water. Whatclause 7(6)(b)(iii)) we specifically define that the medical
‘medical treatment’ is talking about now is not the naturaltreatment should apply only to drugs and not to artificial
provision of food or water: it is talking about using other administration of putting tubes into different orifices. Clause
methods. One needs to be aware also that the denial of suz(6)(b)(i) does not authorise the agent to refuse natural
treatments is supposed to be happening only in termingrovision, and that is fine; then it does not authorise the agent
phases of terminal illnesses. to refuse medical treatment—

It appears to me that what the Attorney-General is now The Hon. K.T. Griffin: That is part of the conventional
doing is putting back into the legislation the capacity totreatment of an illness and is not significantly intrusive or
administer, during a terminal phase of a terminal illnessburdensome.
something quite invasive, like a gastronomy tube, which The Hon. BERNICE PFITZNER: Yes; but if the
would fit under the definition of artificial administration of Attorney-General's amendment is carried, that medical
nutrition. It may not be the intention but that is what it does.treatment will be significantly intrusive and burdensome,

The Hon. K.T. GRIFFIN: That is certainly not the because that artificial administration will be putting tubes
intention, and my understanding is that that is not thedown your throat and so on.
consequence of it. It will not undermine the capacity of The Hon. K.T. Griffin interjecting:
someone in their instructions to avoid making a decision in  The Hon. BERNICE PFITZNER: No; you can't,
respect of artificial administration. The whole concept ishecause you have redefined what medical treatment now is.
designed to focus upon the issue of what is ‘medical The Hon. A.J. Redford: That is not the way it is
treatment’. As | say, there have been some arguments aigterpreted.
debates, particularly in the United States and also in the The Hon. BERNICE PFITZNER: | am sorry, but it does
United Kingdom, about what is ‘medical treatment’, and thisnot authorise an agent to refuse medical treatment and, at this
is designed to ensure that that question is beyond doubt. Itigtage, medical treatment is the prescription or supply of
not put in there with any intention of undermining any of thedqrygs. It does not authorise an agent to refuse medical
subsequent provisions of the Bill, and I do not believe it will treatment that is part of the conventional treatment of an
undermine it. illness and is not significantly intrusive or burdensome. That

The Hon. M.J. ELLIOTT: | would certainly make the js what the definition of medical treatment is now. If we
note that it is going beyond what the Bill currently has as a&hange it to the amendment, medical treatment will include

specific provision in relation to food and water, which is grtificial administration, which in some cases is very
covered by clause 7(6)(b)(i). We have natural provision okijgnificant and intrusive.

food and water mentioned in clause 7(6)(b)(i), butif we go "The Hon. A.J. Redford interjecting:

to clause 7(6)(b)(iii) we see that the Attorney-General has  The Hon. BERNICE PFITZNER: No, it does not. The

managed to expand it by changing the definition of ‘medicajnedical treatment has been changed.

treatment'. If the Attorney-General wants to change defini-  pembers interjecting:

tions about administration of food and water | thinkitshould  The CHAIRMAN: Order!

have been done through clause 7(6)(b)(j) rather than through The Hon. BERNICE PFITZNER: It does not authorise

the back door, through clause 7(6)(b)(ii). the agent to refuse medical treatment which is part of the
The Hon. ANNE LEVY: As | read the amendment conyentional treatment of an illness and is not significantly

moved by the Attorney-General, contrary to what the Honipirsive or burdensome. My contention is that if we change

Mr Elliott fears, | think this is increasing the autonomy of the e gefinition of medical treatment to the new definition, it

patient. We are stating quite clearly that people have the righti| have inbuilt in it intrusive and burdensome.

to consent, and that implies non-consent to medical treatment. The Hon. K.T. GRIFFIN: If we define medical treatment

If mgdical treatme.ntin.cludes the artifici.al gdministrgtion ofin the way proposed in my amendment, it includes the
nutrition or hydration, it means that an individual will have

. . . ) . Y~ prescription or supply of drugs and the artificial administra-
the right to refuse_- thatif th_ey wish, or Instruct their med'caltion of nutrition or hydration. That is medical treatment and
agent to refuse it on their behalf. If it is not defined asjis clear. We do not have arguments about naso-gastric tubes

medical treatment, although | am legally entitied to refgsegnd whether or not they are medical treatment; this definition
medical treatment, it can be said, ‘But nutrition is not medical ays that they are. We then have to go to clause 7(6):

treatment, so you cannot refuse that.’ It seems to me that by A medical power of attorney—
including artificial administration of nutrition or hydration, (b) does ncE)t authorise the ;/gent to refuse—

which can include very invasive procedures, it gives people (i) thenatural provision or natural administration of food
the right to refuse it if they wish. and water; or—
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I have an amendment on that later and we can argue that The Hon. M.J. Elliott: That is an instruction to the agent.
substantive issue then— The agent attempts to carry out your instruction, but cannot
(i)  the administration of drugs to relieve pain or distress; do so. . o
or The Hon. R.I. LUCAS: Even if you put it in your
(i) medical treatment that is part of the conventional @nticipatory direction under schedule 2, that direction could
treatment of an iliness and is not significantly intru- not be carried out by a medical power of attorney, if you had
sive or burdensome. one. Would the anticipatory direction work if you did not

Even though we have said that the artificial administration ofave a medical power of attorney?

nutrition or hydration is part of the medical treatment, ifitis ~ The Hon. M.J. Elliott: Yes. _ _

significantly intrusive or burdensome the agent is authorised The Hon. R.I. LUCAS: My understanding was that if the

to refuse it. It cannot be any clearer than that. Hon._ Mr EIIiot} Wa_mted to do that _he cou_ld fill out an
The Hon. M.J. ELLIOTT: | can only look atthe Billand ~ @nticipatory direction, not have his medical power of

potential Act as | would like it to be interpreted. | should like attodrnﬁy, and he CO_‘#_d,Sti" achdieve not hav;ngha d;‘ip. As |
to be able to leave an instruction which said that if | am in thd©ad the Hon. Mr Griffin's amendment, part of what the Hon.

terminal stage of a terminal illness or in a moribund state | QI EIottis saying, if you have a medical power of attorney,
not want to be connected to drips. As the amendment i§ Probably correct, that s, you would be able to refuse, for
proposed, the agent could not refuse a drip because it woufxample, nasogastric feeding if it was significantly intrusive
be argued that the drip is not significantly intrusive orOF burdensome.

burdensome, but that it is medical treatment which cannot bsf.When we Igsthdet;ated this g?at}ef’ the ;—|qn. B.ernri::e
refused. That is the effect. itzner argued that, from a medical point of view, in the

e early stages nasogastric feeding might not be significantly
The Hon. K.T. Griffin |nt‘.erject.|ng. ) ) intrusive or burdensome, but as an illness progressed it may
The Hon. M.J. ELLIOTT: No; that is the effect of it. It || pecome significantly intrusive or burdensome. If the

means that if | am in the terminal stage of a terminal illnessyon_Bernice Pfitzner's arguments when last we debated this

or moribund, any instruction that | left to the effect that | did yatter were correct, in some cases you would be able to and
not want to be left connected to a drip would have to ban some cases you would not depending on whether someone

ignored because it would not be a legal instruction and theyade a judgment as to whether or not it was significantly
agent could not refuse a drip. That is the effect of thgntrysive or burdensome.

amendment. | think that people need to be aware that thatis The Hon. M.J. ELLIOTT: With reference to clause

the effect. It goes to the very heart of what the Iegislation i37(6)((b), | anticipated a power of attorney being granted
about, and | am sure that the Attorney-General is aware Qfnder schedule 1. Under schedule 1 instructions can be given.
that. The point | was making was that if you followed that course
The Hon. K.T. GRIFFIN: The big argument is: whatis and under clause 3 of schedule 1 you set out conditions, one
medical treatment? If one wants to go to the Supreme Coutf which being that you did not want to be put on a drip or to
and argue whether naso-gastric tube feeding is or is ndtave nasogastric feeding, you would give an instruction to
medical treatment, that is fine; do not amend it. However, ifyour agent. Your agent acting on your instructions would then
we amend it, it enables the agent to refuse the artificiagjo to refuse. However, under the amendment proposed by the
administration of nutrition or hydration or other proceduresaAttorney-General, an argument would then revolve around
which are not part of conventional treatment or which arevhether or not a drip or tube was significantly intrusive or
significantly intrusive or burdensome. burdensome. It is quite possible that it might be argued that
Soif the treatment is significantly intrusive or burdensomet is not. Therefore, despite your very clear instructions, they
you can refuse it even though within the definition of would be overruled.
‘medical treatment’ we include the artificial administration | find that unacceptable. Whether or not that was the
of nutrition or hydration. If you argue that you do not want Attorney-General's intention is beside the point. That is
to have even a drip, it seems to me that, if it forms part ofcertainly the way it stands at present. He may have a pointin
conventional treatment and it is not significantly intrusive orterms of whether or not it is seen as medical treatment or
burdensome, you must go in a different direction. Even if yousimply the provision of food. There may be the need for a
oppose my amendment, this Bill will still not allow you to further amendment, but the effect of this amendment is to
refuse that drip. stop many people from asking for the most obvious things
The Hon. R.Il. LUCAS: In response to the Hon. Mr they would give by way of instruction. Probably one of the

Elliott’s question regarding his wanting to refuse a drip at anyn0St common instructions would be, ‘I want food to be

stage, could he not do that through an anticipatory directiodithheld if I am in a moribund state with no hope of recov-
by indicating in writing beforehand? ery.” That would be the most common instruction and it is the

The Hon. M.J. Elliott: To the agent instruction most likely to be struck down by the amendment.

. . . The Hon. DIANA LAIDLAW: | can help clarify the
The Hon. R.I. LUCAS: That is what | am clarifying. | * gjyation. | suppose everybody is right in a sense, but some
thought that the anticipatory direction would allow you to

" : . of the fears are genuine. | have an amendment on file to
write down your instructions whether or not you had an.emove subclause (6)(b)(iii) of clause 7.

agent. The Hon. M.J. ELLIOTT: Having picked up the point
The Hon. M.J. Elliott: It is only an instruction to the made by the Minister, | then ask the question—and | guess
agent. At the end of the day, it is the agent who does théne Attorney-General might be able to answer since he is
refusing. amending the definition of medical treatment—where else in
The Hon. R.I. LUCAS: So, even if you state in your this Bill is the term ‘medical treatment’ used such that his
anticipatory direction that you do not want that, what theparticular definition he sees as making a significant worth-
Hon. Mr Elliott is arguing is that— while change?
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The Hon. K.T. GRIFFIN: | suppose it can arise in clause that we can be more confident about broadening the scope of
6(3)—the question of what is medical treatment. It arises irthis Bill. If you adopt the Attorney’s suggested amendment

clauses 7, 8, and 11. by broadening the definition of ‘medical treatment’, then you
The Hon. M.J. Elliott: It is not so much where it appears; give particularly clause 6 a greater impact. Clause 6 provides:
it is where your amendment is intended to have effect. A person over 18 years of age may, while of sound mind, give

The Hon. K.T. GRIFFIN: Itis mostly intended to have a direction under this section about the medical treatment that the
effect in relation to clause 7. | thought | had made that fairlyPerson wants. . .
plain. Assuming that clause 6 remains unamended, | believe the

The Hon. R.D. LAWSON: I rise to say that, in my view, Attorney-General's amendment makes clear that these sorts
the interpretation of the Hon. Mr Elliott is correct in relation of drips and things of that nature are part of something that
to clause 7(6). In other words, if this amendment is carrie¢tan be included in the anticipatory grant or refusal of consent
and if clause 7(6) remains in its present form, it would not beo medical treatment. So, it clarifies and broadens clause 6,
possible for any patient to give an effective medical powemand that is in accord with my personal views. | would then
of attorney which contained a provision prohibiting drips andhave to say that, if we do not succeed in the deletion of
nasogastric things. clause 7(6)(b)(iii), we can come back and revisit the defini-

The Hon. BERNICE PFITZNER: Ifthe new definition  tion then, rather than reject the broadened definition, then run
is put in it would read in clause 7(6)(b) that it does notinto problems on clauses 6 and 7. | suggest we accept the
authorise the agent to refuse natural provisions; that it dogsonourable member’s definition; we leave clause 6 alone
not authorise the agent to refuse the drugs for pain; that lecause it broadens clause 6; and we boot out clause
does not authorise the agent to refuse medical treatment. Yai§6)(b)(iii). The end result will be what we are seeking to
are changing the reference to medical treatment, which is naichieve.
only drugs, but also includes tubes—atrtificial. Then you have The Hon. SANDRA KANCK: | oppose the amendment.
the last part. | refer to an article in théustralian Health Law Bulletimf

The Hon. K.T. Griffin interjecting: April 1994 by Dr Michael Ashby, whom the Minister has

The Hon. BERNICE PFITZNER: Yes, but it is already mentioned. On this aspect he states:
contradictory. You are saying the agent cannot refuse medical | jkewise, natural provision of food and water means the
treatment which includes these artificial administrationsprovision of food and drink to be taken voluntarily by mouth to
Then, finally, you are referring to what is not significantly, Satﬁéystggﬂg?{]em;{?gﬁttf%?ﬁ arrf:(f)itmpcEggnpglgtségaels?‘%stiﬁgﬂgee tirf]e
!ntrus!ve and burdensome. These artificial adm|n|§tratlons arl<;1§(3Iqminis,trati)c/)n of?luids or nourishmenFt)via nasogastric tubing or an
intrusive and burdensome. When you put a tube in your n0Sg&tavenous line.
it is; when you put a tube in your throat it is; or tubes
anywhere. They are all significantly intrusive and burden
some. It is contradictory.

The Hon. CAROLINE SCHAEFER: | support this
amendment. | do not have the legal or medical knowledge
some of my colleagues but as | understand it this amendme
merely clarifies and adds definition to the meaning of
‘medical treatment’. The argument then appears to be: wh
is significantly intrusive and burdensome, and when does th
take effect? As | understand it, medical powers of attorne
can be granted. If | grant medical power of attorney, am
either permanently or temporarily incapable of making th
decision myself? If | am comatose after cardiac arrest, wit I .
every chance of recovery, pulmonary cardiac resuscitation is The Hon. K.T. Griffin: That's right.

not intrusive. If | am temporarily unconscious, nasogastric . 1€ Hon. R.l. LUCAS: However, the medical power of
attorney will not be able to reject nasogastric feeding which

feeding is not intrusive. Itis only if | am in the terminal phase; Pl . .
of a terminal illness that those treatments become intrusive> MOt S|gn.|f|cantly Intrusive or burdensqme. I'gthen hangs on
e question of whether or not there is a distinction. As |

The argument as to whether or not this clause and this ne ferred earlier b f interiection. | led the debat
description of medical treatment is relevant does notseemEerlre eariier by way of Interjection, 1 recalled the debate

Dr Ashby is working in this field on a daily basis with
patients who are dying and | am inclined to follow his advice,
because he does know what is needed and what happens in
tpis circumstance. It is well worth while taking note of what
£ has to say in his definition.

The Hon. R.I. LUCAS: | want to revisit the point touched

by the Hon. Rob Lawson and the Hon. Michael Elliott as
Q clause 7(6)(b)(iii), and the Hon. Angus Redford has just
ddressed that as well. | understand that the Hon. Mr Griffin
s saying that the medical power of attorney will be able to
eject nasogastric feeding which is significantly intrusive or
urdensome.

me to be what we are arguing about. The definition of wha st time and referred to the superior medical knowledge of

and when treatment is significantly intrusive and burdensom e Hon. Dr Pfitzner and | want to quote fr(.)m her comments

seems to be what we are arguing about, and that varies vefificting that there were circumstances, in her professional

much with the condition of the person who is granted thd dgment_, vv_h_ere In certain cases nasogastric fee_dmg may

medical power of attorney at the time well be significantly intrusive or burdensome and in other
The Hon. DIANA LAIDLAW: | did not indicate thatit C@S€S not. The Hon. Berice Pfitzner stated:

was concitional on my amendment o clause 7(6)@)(i). In, herkmy colesgue  Thoselmplements herseives re ot
the circumstances, it may be best for me to indicate that | W'll:annot tolerate these impI’ements in their particular environment. So,

not support this amendment. | will move my amendment tays my colleague the Hon. Carolyn Pickles says, initially they do not

clause 7(6)(b)(iii); if that passes, then we can recommit ircause a burden; they are not looked upon as being intrusive

terms of medical treatment. . _ Itisimportant to insert the word ‘significant’ there, although
The Hon. A.J. REDFORD: I suggest, in the most polite the Hon. Bernice Pfitzner does not specifically mention that.

fashion, that the Minister reconsider what she just said. | wilghe states:

explain why [ putit in these terms, particularly W.'th regard ... after a while they become so because those areas around

to the vote we had before the break where there is an overajhere the surgical instruments are placed become painful. They

supervisory capacity in the hands of the court. My view iscause soreness and become significantly intrusive and burdensome.
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The Hon. M.J. Elliott interjecting: anything that is open to interpretation. We are trying to
The Hon. R.I. LUCAS: | am not the medical expert and clarify it when in fact the danger is there still is a lack of

| suggest to the Hon. Mr Elliott that neither is he. clarity because there will be an argument about what is and
The Hon. M.J. Elliott: Dr Ashby is— is not intrusive.

The Hon. R.l. LUCAS: Your colleague quotes Dr Ashby The Hon. A.J. Redford interjecting:
and | am quoting Dr Pfitzner who is here participating inthe  The Hon. M.J. ELLIOTT: That is right; if we get rid of
debate; Dr Ashby is not. that, it is solved. But in terms of people who are not in the

The Hon. M.J. Elliott interjecting: terminal stage of a terminal illness, it is the old pulling of the

The Hon. R.I. LUCAS: That is why | am quoting Dr  plug concern again. If you look at clause 15(c), you see that
Pfitzner. The Hon. Carolyn Pickles referred to a personadjuite plainly a doctor who, under the instructions of an agent,
experience (but | will not go into all the details) and talkedtried to withhold feeding by way of a nasal tube, or whatever,
about a person in the initial phases of illness who was givemwould not be acting ‘in accordance with proper professional
a tracheotomy in order to help breathe and feed. She statsthndards of medical practice’ and would be criminally liable
that initially this was keeping the person alive, for which all for doing so. | can only presume that that—
were extremely grateful at the time; however, after a short The Hon. Caroline Schaefer:So the agent should be, as
period of time this medical procedure which initially was life well.
saving became painful, became intrusive and burdensome, | The Hon. M.J. ELLIOTT: No. If you give an instruction
am sure the Hon. Carolyn Pickles would say significantly soto your agent that you want the tubes to be disconnected, if
She went on to make the point in supporting the commenjou are in the terminal stage of a terminal iliness, you should
that the Hon. Dr Pfitzner was making that individuals madebe able to give that instruction and know that it will be carried
judgments, in the case of the Hon. Carolyn Pickles and hesut. Because ‘significantly intrusive and burdensome’ is open
family, and medical experts, like the Hon. Dr Pfitzner, madeo interpretation, | will not know for a fact that, having left
judgments and you could distinguish between nasogastrihat instruction, that instruction will be carried out. That is
feeding or something like that where, in certain circum-why I find the amendment unacceptable. | should be able to
stances, it was significantly intrusive and burdensome bugave that instruction, and most people in our society believe
where in other circumstances it might not be significantlythey should be able to leave that sort of instruction, and we
intrusive and burdensome. should not have an amendment that prevents it from occur-

In conclusion, as | understand the Hon. Mr Griffin’s ring.
amendment, what it is attempting to say to us is that the The Hon. CAROLINE SCHAEFER: | want to clarify
medical power of attorney (the agent) will be able to rejecthat division 2, ‘Medical powers of attorney’, applies not just
such treatment if it is significantly intrusive or burdensome o those in the terminal phase of a terminal illness. One can
So, when we get to the painful end of the treatment, the ageeixercise medical powers of attorney regarding those who are
will be able to reject it, but in the early stages, in the casesemporarily unable to make decisions for themselves. All this
that were indicated, when it is not significantly burdensomejebate about having tubes removed in the terminal phase of
orintrusive, the agent will not be able to refuse it as the ageni terminal iliness is referring to part 3, division 2 of this Bill.
will not be able to refuse the natural provision of food and| think we need to look once again at the fact that these are
water. This was an argument that Mr Atkinson in anothepowers that can be exercised when someone is temporarily
place raised, as members will know. We followed it throughunconscious after a football match. It is not purely for
at great length when we were last here, and | think that is theomeone who is dying.
point the Hon. Mr Griffin is making. The Hon. SANDRA KANCK: | refer again to the

I am sure it will be given serious consideration, and it iscorrespondence | have had from Dr Michael Ashby, and |

worthy of support by members. Itis an advance on where wguote directly from him as someone who works in this field,
were before, because the Hon. Mr Griffin has picked up oras follows:
the, point raised when Ia§t we discussed t,h'_s issue. The only Artificial feeding and hydration techniques require intrusion upon
option we had then was either natural provision or natural anghe person; medical and nursing skill for insertion and maintenance
artificial, and we did not really have this option of whetherhave significant side effects and are often instituted for incompetent
or not the nasogastric feeding became significantly intrusivgf'ﬂltl'ec’j1tS éV'thf?Ut tgeutrhconstent.tThey fr_eql:ﬁnttlyl?ecomehblocketﬁ or
. e . islodged, often by the patient removing the tube, which may then
or burdensome. | think the Hon. Mr Griffin has now refined be forcibly replaced. For many people this prospect is an affront to
his amendment, therefore some of the amendments membesigir dignity, particularly if undertaken for an irreversible incurable
had last time should not be as strong this time, because tlwendition and without their explicit consent.

Hon. Mr Griffin has tried to meet those criticisms in a very pyrther in this letter he would probably give some assurance
sensible way. to people who think that patients will be starved, by stating:

The . an. M‘J ELLI.OTT:. The question Whether It should be emphasised that slowing and eventual cessation of
something is significantly intrusive or burdensome will be theyra| intake is a normal part of the dying process. In no situation is

difficulty at the end of the day—whether or not a nasal tub&ood and drink ‘withdrawn’, it is always provided when requested
or a drip is considered to be intrusive or burdensome. | rathdiy the patient. Terminally ill patients do not starve to death, the
suspect you could pick experts on either side as to Wheth%%use of death is the underlying condition and not starvation.
- - b o . . equate oral care, together with the appropriate use of subcuta-
itis or is not. One of the things this Bill is trying to tackle is 1eys fluids for symptomatic dehydration, are usually sufficient to
the difficulties that medical practitioners have when peoplérevent distressing side effects of poor or absent oral intake.
are clearly in the terminal stage of a terminal illness and aréppropriately sized and flavoured meals and drinks should always
moribund, and they really do not have clear guidance as tBe made available to patients.

what to do. What we are trying to do under this legislation isHe then he goes on with the definition that | read out earlier
to enable the patient to give guidance, either by way of afrom theAustralian Health Law Bulletin

agent or by way of instruction, as to what is to happen. That The Hon. R.D. LAWSON: If this amendment is carried

is what we are trying to achieve. | do not want to haveand the definition of ‘medical treatment’ is amended, and if
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the Attorney’s foreshadowed amendment to clause 7(6)(b)(i) Returned from the House of Assembly without amend-
is adopted, is it not the case that it would not be possible tanent.
give a direction by medical power of attorney which preclud-
ed drip feeding and other invasive measures of nutrition? STATE DISASTER (MAJOR EMERGENCIES AND

The Hon. Anne Levy: That would apply whatever the RECOVERY) AMENDMENT BILL
definition is, because it is all-embracing.

The Hon. R.D. LAWSON: No; the definition of ‘medical Received from the House of Assembly and read a first
treatment’ would remain. time.

Progress reported; Committee to sit again.
SMALL BUSINESS CORPORATION OF SOUTH

CRIMINAL LAW CONSOLIDATION (FELONIES AUSTRALIA ACT REPEAL BILL

AND MISDEMEANOURS) AMENDMENT BILL
Received from the House of Assembly and read a first

Returned from the House of Assembly without amend+time.
ment.
ADJOURNMENT
SOUTH AUSTRALIAN OFFICE OF FINANCIAL
SUPERVISION (REGISTER OF FINANCIAL At 12.3 a.m. the Council adjourned until Thursday 20
INTERESTS) AMENDMENT BILL October at 2.15 p.m.



