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its best efforts to eliminate the practice. The only question is
LEGISLATIVE COUNCIL how best to do it. As a part of a strategy to this end, the

Government has decided to introduce legislation to
criminalise the practice specifically.

Female genital mutilation has been on the agenda of the
Standing Committee of Attorneys-General. In July, the New
South Wales Government announced its intention to proceed
STATUTES AMENDMENT (CLOSURE OF SUPER- W|th speCIfIC criminal |eg|s|at|0n That |egIS|atI0n WaS passed

ANNUATION SCHEMES) AMENDMENT BILL In September. The other States indicated that, whilst at that
stage they did not intend introducing legislation, they would

Her Excellency the Governor, by message, intimated hef€ep an open mind on this issue. The matter is to be con-

Tuesday 25 October 1994

The PRESIDENT (Hon. Peter Dunn)took the Chair at
2.15 p.m. and read prayers.

assent to the Bill. sidered again at the next meeting of the Standing Committee
of Attorneys-General, which will be held next week in
PAPERS TABLED Melbourne.
. ' The issue has been considered by a number of other
The following papers were laid on the table: ~ ministerial councils. | understand that at the Health and
By the Minister for Education and Children’s ServicesWelfare Ministerial Council meeting held in Perth earlier this
(Hon. R. I. Lucas)— year Ministers ‘affirmed that female genital mutilation is a
Reports, 1993-94— o totally unacceptable practice in Australia’. Ministers agreed
Construction Industry Training Board. that all States, Territories and the Commonwealth take
Economic Development Authority. whatever steps necessary to put an end to the practice of
MFP Development Corporation. . o g .
o female genital mutilation. Ministers endorsed the view that
By the Attorney-General (Hon. K. T. Griffin)— legislation, in itself, is insufficient to end the practice and
Reports, 1993-94— o o supported each State and Territory’s implementing
Australian Financial Institutions Commission. community consultation and education programs
Forwood Products Pty. Ltd. The i | idered t .tl by th
Legal Services Commission of South Australia. _'he 1ssue was also considered most recently by the
State Electoral Office. Ministerial Council of the Ministers for the Status of Women

meeting in Adelaide. At that meeting the Ministers supported
the need for community education aimed at the eradication
of the practice of female genital mutilation and agreed on the

By the Minister for Transport (Hon. Diana Laidlaw)—

Reports, 1993-94—
Board of the Botanic Gardens.

Department for Recreation and Sport. necessity for community education being put in place with
Enfield Cemetery Trust. regard to the law as it affects female genital mutilation.
(L)C#?a' G}?E’ﬁr%me”t Finance ?UTtth”R/- . The issue has received considerable attention in recent
So:JCtﬁ Xust?aligrzng—%sp;g?aegivng oﬁsir?g I,?\g'thority. months. The report by the_ Family Law Council was tabled in
Regulation under the following Act— the Commonwealth Parliament on 27 June 1994. In July
Controlled Substances Act 1984—Declared Prohibited 1994, the Queensland Law Reform Commission released its
Substances—Cannabis Samples. draft report on female genital mutilation. Consistently with
By the Minister for the Arts (Hon. Diana Laidlaw)— commitments | have given previously, | intend preparing an
Reports, 1993-94— overview of the various reports, including the Queensland
Art Gallery of South Australia. draft report. This overview will be available shortly, either
South Australian Film Corporation. _ prior to or at the time the legislation is introduced.
State Theatre Company of South Australia. The issue of female genital mutilation is a complex one.
WORKCOVER There is a view that female genital mutilation is covered by

the existing general criminal law. There can be no doubt that
The Hon. K.T. GRIFFIN (Attorney-General): | seek it is a practice relevant to and covered by child abuse law. It
leave to table a ministerial statement on WorkCover made iff MY view and that of the Government that the best way to

another place by the Minister for Industrial Affairs. convey a message to the community that the practice will not

Leave granted. be tolerated is to enact specific legislation that targets female
genital mutilation.

FEMALE GENITAL MUTILATION There is a concern that the enactment of specific legisla-

tion to address the issue will serve only to ensure that when
The Hon. K.T. GRIFFIN (Attorney-General): | seek the practice is carried out it is carried out in secret, in unsafe
leave to make a ministerial statement. and unsanitary conditions and that the victims will not access
Leave granted. medical aid for fear of the law. There has never been an easy
The Hon. K.T. GRIFFIN: Female genital mutilation, answer to this view. Certainly, the Government is sensitive
otherwise known as female circumcision, is a practice whictio the need not to be heavy handed with the women who may
mainly occurs in, but is not confined to, a number of Africanbe or have been subjected to this practice. These women may
countries. It may range from the ritual nicking of the femalebe viewed as victims of the offence. However, the Govern-
genitalia to what is known as infibulation, which is the ment strongly believes that the protection of children is
wholesale removal of all external female genitalia and thgparamount.
closure of the vaginal opening. On the other hand, the Government does not believe that
The Liberal Government believes that female genitalegislation by itself will solve the problem. It is vital that
mutilation is an horrific practice that is totally unacceptablelegislation be part of a total package with a significant focus
to the South Australian and to the Australian community.on education to change the culture and the identification and
There is no doubt that it is the duty of the Government to useounselling of high risk groups and individuals.
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I intend at the next Standing Committee of Attorneys-On the basis that ‘something is better than nothing’ |
General to pursue a cooperative approach between the Stateglcome this belated contribution from Mr Brereton and the
Territories and the Commonwealth on the design and fundingederal Government, and | will write to Mr Brereton today
of community education programs. | will also work closely accepting the terms. However, the sum of $250 000 falls far
with my colleague the Minister for Community Services andshort of the $650 000 the State Government was seeking as
other Ministers on the detail of delivering such programs ta fair and reasonable contribution from the Federal

target communities in South Australia. Government. The shortfall has been compounded by
The Hon. Carolyn Pickles: And the Opposition, as | SteamRanger's advice to me that it can reduce—albeit
asked you to. reluctantly—the estimated cost of relocation to

The Hon. K.T. GRIFFIN: Yes, and the Opposition, too. $1.335 million, not $1.26 million, as proposed by the
Government—Ileaving a shortfall overall of nearly $500 000.

STEAMRANGER That is $500 000 on thga redpced budget With which the
Government believes this project could be realised.

The Hon. DIANA LAIDLAW (Minister for Last week, | again met with representatives of
Transport): | seek leave to make a ministerial statement orSteamRanger. In the light of the shortfall, | asked whether
the subject of SteamRanger. they wished to proceed with the project or to abandon it. |

Leave granted. received a unanimous and unqualified answer in the affirma-

The Hon. DIANA LAIDLAW:  In a ministerial statement (V€. Today, therefore, 1 am pleased to announce that
on 6 September | outlined the decisions the Government hagi€@mMRanger will locate its operation to Mount Barker and
taken with regard to the future operation of SteamRanger§OMmence its services from this site in May. However, this
tourist train services between Mount Barker junction andl€cision presents some dilemmas for SteamRanger. In

Victor Harbor. | noted that the Government, like the formeraddition to seeking work in kind amounting to the value of
Government, considered that SteamRanger's plight was 00 000, the members will have to abandon the construction

direct result of the standardisation project funded by th® a $500 000 shed to house the locomotives and the railcars.

Federal Government and that, therefore, the Federal GoverhiS iS not an ideal course of action, as SteamRanger
ment and not the State should pay compensation for anyPlunteers have recently spent countless hours and many
injurious effect arising from this project. ollars eradicating rust from locomotives in particular.

To this time, the Federal Minister for Transport, Later today | understand SteamRanger will confirm its

Mr Brereton, had refused to accept any funding responsibilityntention to launch a public appeal for funds to help meet
for the relocation of SteamRanger to Mount Barker. For itsSome of the costs associated with the relocation to Mount
part, the State Government has been reluctant to see tRarker and thus ensure the survival of this historic railway
SteamRanger service sacrificed because of Federal Govefifvice. | hope that the appeal will be well supported by
ment intransigence. Accordingly, on 6 September, | advise§outh Australians and steam enthusiasts throughout the
this place: nation. In the meantime, | share the disappointment experi-
1. That the State Government was now prepared to ma ced by SteamRanger representatives and rail enthusiasts
funds available from the sale of land at Dry Creek whichthat the Federal 69vernment _has not seen fit to match the
could realise up to $625 000: State Government's contnbut_lon of $(_525 000, and | am
2. That these funds are, conditional on SteamRang dlsgppomted_—as are people involved in the Stenganger
redu'cing the estimated ‘like for like’ relocation costs fromep;rOJect—partlcularly in light of the fact that earlller this month
$2.1 million to $1.26 million: and the Federal Government announced ‘an investment’ of
) : . . . $1.29 million to establish a historic tourist rail service
3. That | was authorised to seek a funding contrlbutl_orbew\,een Castlemaine and Maldon in Victoria.
from the Federal Government to meet half the relocation

costs. ! o
- SteamRanger and officers within the Department of Transport
Later, | wrote to Mr Brereton, the Federal Minister for who have worked long and hard, and with considerable

Transport, proposing that part of any Federal GovernmerB‘,menCe to hel :
oM B . , p ensure the survival of SteamRanger as an
contribution ... . could be met by reallocating $250 000 thatqqet for South Australia. Finally, | advise that the South

. ) - Mistralian Railway Historical Society (SA Division) Inc., the
Nation allocation of $8 million to the Outer Harbor operator of SteamRanger, has agreed that a Government

intermodal container transfer facility”. ) representative be a member of the board in the future.
| also sought Mr Brereton’s urgent assistance to explore

other avenues of Federal funding so that the cost of this

| wish to record my thanks to representatives of

$1.26 million project (that was the reduced cost) could be QUESTION TIME
shared equally between the State and Federal Governments.
Five weeks later, on 13 October, Mr Brereton replied: WORKCOVER

| note your advice that South Australia has achieved the full
scope of works for the Outer Harbor project for $250 000 lessthan The Hon. CAROLYN PICKLES: | seek leave to make

allocated. Should South Australia, in conjunction with the 5 prief explanation before asking the Attornev-General a
SteamRanger group, be prepared to fund the cost of the relocati b 9 y

other than the $250 000, | would be prepared to examine reallocatir?ihes'[ion about a police inquiry.

the savings achieved on the Outer Harbor project to the SteamRanger Leave granted.

relocation project. I would, however— The Hon. CAROLYN PICKLES: Today in the
and | stress these words— Australian the Premier was reported as saying that the

need your assurance that you would not seek any further Commo#fvestigation into the WorkCover Reform Bill wasb judice
wealth funding whatsoever for this project. He stated:
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The matter is nowsub judice It is being investigated by the which the honourable member refers. | would be surprised if
police and quite rightly should be dealt with by the police. it had been. If there is any allegation of fraud or corruption
The Attorney tabled a document in the Council today alonghen it is not appropriate that the Government Investigation
those lines. My question is: is the matter in faob judice  Unit be responsible for conducting those investigations
within the usual meaning of that term? because, essentially, they are police matters. Whether they be

The Hon. K.T. GRIFFIN: Itis not for me to give legal police in the broader sense or the Anti-Corruption Branch is
advice to members. | have not seen the article to which theeally a matter for the law enforcement agency. It is not a
honourable member refers. | will look at it and, if it is matter for me or any other Minister to give directions that it
appropriate, | will bring back a reply. shall investigate or not investigate where it is an issue of a

The Hon. CAROLYN PICKLES: | ask a supplementary breach or a suspected breach of the law.
guestion. | am happy to provide the Attorney with a copy of | recollect that | answered this last week in much the same
the article, and | ask whether he will bring back a reply lateway when the issue was raised. It is not a matter of Ministers
during Question Time. or anybody else giving directions to police to have matters

The Hon. K.T. GRIFFIN: | will look at the article and investigated. That cannot be done, anyway, under the Police
take some advice on it. | may or may not be able to bringRegulation Act. The only directions the Minister can give to
back the answer by the end of Question Time. If memberthe Commissioner of Police are those which are given in
keep asking me questions, | will not be able to leave thevriting and gazetted. That amendment was made in about
Chamber in order to obtain the appropriate advice. 1978-79 after the Salisbury issues arose. That has been in the

law for quite a long period of time. From time to time there

The Hon. R.R. ROBERTS: | seek leave to make an may be members of Government who suggest that a breach
explanation before asking the Attorney-General a questiopf the law has occurred, and the police then have a discretion
about WorkCover and the Government Investigation Unit. as to whether they will pursue that. That is the normal

Leave granted. relationship of Government to police.

The Hon. R.R. ROBERTS: A ministerial statement has Members opposite would be the first to complain and to
been tabled today in respect of the investigation oOfkaise objection if law enforcement agencies became an arm
WorkCover into what appears to be fairly much a knee-jerkof the Executive Government in enforcing Government
response to the unexpected release of the Governmentifrections. They are there to investigate breaches of the law
WorkCover Bill. The police have been involved, and that isor suspected breaches of the law and to take whatever action
explained further in the ministerial statement today. | notgs necessary in order to bring offenders to justice. In terms of
from the statement that the investigation was prompted by thgye Government investigation officers, | am not aware that
Chief Executive Officer. Great pains have been gone to tghey were involved in any way. On the fact of it, | would not
ensure that it is clear that the Minister himself did not neechave thought it appropriate for them to be so, but | am
to direct the inquiry within WorkCover. In fact, he claims that prepared to make some inquiries and to bring back the reply
he was, | believe, in Malaysia at the time, and one can only due course.
assume that the Acting Minister was not involved.

However, | am aware that there is a Government Investi- ANTI-CORRUPTION BRANCH
gation Unit within the Attorney-General’'s Department. My
question is: was the Government Investigation Unit of the The Hon. T.G. ROBERTS: | seek leave to make a brief
Attorney-General's Department directed to investigate thigxplanation prior to asking the Attorney-General a question
release and, if not, is it the Attorney-General’s intention,about the Anti-corruption Branch.
without consulting the Minister for Industrial Affairs, to Leave granted.
conduct any further inquiries into this particular matter? The Hon. T.G. ROBERTS: Mr President, in relation to

The Hon. K.T. GRIFFIN: The question is somewhat the—
puzzling. The Government Investigation Unit has been in - The Hon. L.H. Davis interjecting:
existence for the past 15 or 20 years, and | think the number The Hon. T.G. ROBERTS: No. this is a spontaneous
of staff increased during the administration of the previous, ,estion in relation to the answer.’

Comprises v offcers, som ofwhom. fnotal are former L1 Hon- K-T. Griffininterjecting:

police officers. Their task is to follow up investigations for '{k?ed_Holn. T.G. ROBERTS: Thats right, it is quite
Government agencies whether it be into fraud or a range gpethodical. .

issues which are not necessarily suited to the police, in the MemDPers interjecting:

nature of proofing a witness or a whole range of issues in 1he PRESIDENT: Order! _ o

which Government investigation officers may from timeto ~ The Hon. T.G. ROBERTS: Mr President, this is a
time be involved, generally with the concurrence of the ChieSPontaneous question asked in response to the answer given
Executive Officer of the department at the request of othef0 the question asked by the Hon. Mr Ron Roberts.
agencies. Members interjecting:

I do not think my predecessor ever got involved in day-by- The PRESIDENT: Order! | cannot hear.
day supervision of the work of the Government investigation The Hon. T.G. ROBERTS: In view of the explanation
officers. | certainly have not and | do not intend to. As | that the Attorney-General has just given the Hon. Mr Ron
understand, there are parameters within which they work angoberts in relation to the parameters by which the Attorney-
those parameters at the very least are the law, and they se@lkeneral is able to trigger investigations, are there any
to investigate issues which relate to the affairs ofcircumstances under which it would be appropriate for the
Government—not partisan Government but the Executivénti-Corruption Branch to report to a Government Minister
Government. | do not know whether the Governmentor his or her staff in relation to a proposed or current
Investigation Unit was involved in respect of the matter toinvestigation?
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The Hon. K.T. GRIFFIN: | will need to take that is still much that needs to be done before many families are able to
guestion on notice. There may be occasions where it ifve in safety and security.
appropriate. For example, Attorneys-General (my predecessfrfurther states:
'r.]CIUdPTd) would receive a report from the Police Commlsf The paintings in this exhibition are being shown in order to give
sioner in accordance with the Commonwealth Telecommunite public an opportunity to share in the experiences of one man on
cations Act on telephone intercepts. | may well, as thehis disturbing subject.
Minister finally responsible for the administration of justice |t j indeed disturbing. It is not a pretty exhibition: it shows
in the criminal law, be informed of particular matters whichyomen and occasionally children in states of abject sadness
are issues of concern to the Director of Public Prosecutions,,q depression, many times unseeing and faceless, as little
As with my predecessor, | do not seek to become involvegre than battered and bruised bodies without identities. The
or to influence decisions whether or not prosecutions shoulgynipition. which was launched by local media personality
be launched and, if they are launched, what course shoulh ;| Makin, will run for two weeks in Adelaide, closing on
follow. My responsibility is to ensure that the proper gynday 6 November, and then it is hoped that the exhibition
framework for the administration of justice is in place and,yi|| tour the regional areas of the State. However, funding is

that, if there are matters which are in accordance with the |a‘?’equired for the country tour to go ahead and such funding
and which are required by me to be addressed either by theys peen difficult to acquire.

DPP or by the police, | will address them. There may be

grcums}anﬁgilp Wh'cfh dlnfct)r nlw?tlon con:jes ;[]9 rrrlle as Attlortnety plete, financial assistance could have been given but, because
eneralwnich IS contidential to me and which may relate G o oyphinition is already complete, no funding is currently
decisions that the DPP is proposing to take or not to take iy »jjapje via the normal channels. As we are all aware, the

relation to particular matters. | do not think one can everlay, o1 - aq is currently suffering increased poverty and too

down a hard and fast rule about this, but | am prepared {50 \women have become more susceptible to domestic

gweksomelfurther consideration to the question and bring;,ence as a result. An art exhibition such as this is a prime
ackareply. opportunity to provide information about domestic violence

!t ought tq be recognis«_ed also that in the proclamatioqo all South Australians, including those living in rural areas,
which established the Anti-Corruption Branch there is the, 5 non-threatening yet effective way.

provision for the appointment of an independent auditor for The organisers believe that it would be particularly useful
that branch. Members may recall that the previous Goverq— r people living in rural communities as information could

ment abolished what was then called Special Branch an e made available at the exhibition about domestic violence

replaced it with both the Bureau of Criminal Intelligence, | :

e . ; ._outreach services and the steps people can take to help
th'nk. Itis called, and the.Antl—Corrup.non Branph, and Spec!aleliminate domestic violence. My questions to the Minister
provisions were set out in the Order in Council that dealt witl Lre:

the issue of independent audit of the functions carried out by 1. Has the Minister had an opportunity to view this most

tho‘?ﬁeag%?]m'?sérothers- Was that the last Government or valuable exhibition? If so, what impact did it have on her?
o : 2. Is the Minister aware of the domestic violence being

a previous Labor Party Government? .
The Hon. K.T. GRIFFIN: If one has to be pedantic about experienced by some rural women and would she agree that

it, a previous Labor Government. It may not have been thEXPosUre to the Imagines of Sadness exhibition could play an

one immediately prior to the 1993 election, but a previoudMPortant educational role for these women and their
Labor Government. So, we have not changed any of thosg]enfc’lk,? ) ) )
In fact, if we had, they would be on the public record because 3- Given that 1994 is the Year of the Family, will the
we would need to change them by way of Order in CounciMinister, as both Minister for the Arts and Minister f(_)r the
published in theSovernment Gazettds | said, | am happy S_tatus o_f W_omen, make money a_lvallable so that th|§ impres-
to take the honourable member’s question on notice and, Ve exhibition can be made available to all people in South
it needs to be taken further by way of answer, | will bring oneAustralia, in particular those in our State’s rural regions?
back. The Hon. DIANA LAIDLAW: In relation to the first
question, | have not seen the exhibition, but I still have a
IMAGES OF SADNESS EXHIBITION week and a half to go and it is my intention to do so. In
answer to the second question, | certainly do appreciate the
The Hon. SANDRA KANCK: | seek leave to make a horror of domestic violence and agree that much must still be
brief explanation before asking the Minister for the Arts, indone before families are able to live in a safe and secure
her capacity as Minister for the Status of Women, a questioenvironment in this State and hopefully elsewhere. | was
about the ‘Images of sadness’ art exhibition. interested in the honourable member’s statement that it has
Leave granted. been difficult to acquire funds for this exhibition to tour
The Hon. SANDRA KANCK: Last Sunday | had the country areas because, from inquires | have made on the same
opportunity to attend the opening of an exhibition entitiedmatter, | have determined that the Arts Department has no
‘Images of sadness’, a collection of paintings about domestirecord of the particular organisation having made any
violence by the artist Bob Mills. An extract from the open application for funding for this project. The South Australian
invitation gives some background to the exhibition andCountry Arts Trust has also advised the same. The South
describes the purpose of the artist, as follows: Australian Country Arts Trust manages a touring exhibition
The exhibition by South Australian artist Bob Mills is a personal Program to regional areas, and interested exhibitors can make

reflection on the experiences of friends that have encounteredpplication to it for assistance under the program.
situations of domestic violence. Bob has been able to capture the The Hon. Anne Levy interjecting:

emotions of such situations in an extraordinarily graphic yet sensitive : oo .

way. The series of paintings serves as a sombre reminder that, 1he€ Hon. DIANA LAIDLAW: Yes, that is correct.

despite this year being the United Nations Year of the Family, ther®uring this year the program has been much in demand and

| have been informed that, had the paintings been incom-
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I understand that itis in fact booked out a year ahead. Part of The Hon. ANNE LEVY: The third option is that the
this is due to the lengthy process of booking venues anthoney is taken from the budget of the State Library by the
making other administrative arrangements. | would encourageibraries Board, which means that there will be a decrease
the group that has organised this important exhibition (I anfor the running of the State Library on North Terrace. That
sure it is excellent also, but | will have to wait and see foris not an opinion but fact. Has an agreement on the future
myself) to make contact with the South Australian Countryfunding for the City of Adelaide Lending Library in Kintore
Arts Trust and discuss its proposal with them, and | believévenue yet been signed between the City of Adelaide and the
that the trust will go out of it is way to give every assistancelLibraries Board? If so, will the Minister make public
possible. provisions of that agreement? If it has not yet been signed,
will the Minister agree that when it is signed she will make
ADELAIDE LENDING LIBRARY public and table in this Chamber what the agreement is? Will
she indicate, if there is increased funding from the Libraries
The Hon. ANNE LEVY: | seek leave to make a brief Board, which of the three options for funding will be
explanation before asking the Minister for the Arts a questioriollowed?
on the City of Adelaide Lending Library. The Hon. DIANA LAIDLAW: The agreement has not
Leave granted. yet been signed and therefore | cannot make it public, but |
The Hon. ANNE LEVY: The City of Adelaide Lending assure the honourable member that it will be made public
Library, housed in Kintore Avenue, despite its name, iswhen signed. A number of difficulties have been encountered
jointly funded by the State Government and the City ofin negotiating the transfer_ of existing s_,taﬁ. The situation
Adelaide under an agreement which is to expire fairly soonféached a deadlock some time ago and it has taken some fine
| understand that negotiations have been going on for sonféiscussion by the Chairman, in particular, with representa-
time between the Libraries Board and the City of Adelaidetives of council, to win the confidence of the Adelaide City
regarding future arrangements for funding and organisatiogouncillors, in particular the paid staff. Howeveensider-
of the City of Adelaide Lending Library. A report—the able progress has been maqle in recent weeks, both with the
Middleton report—was commissioned and made varioué\delaide City Council and with Treasury. Treasury has now
recommendations and proposed several options. This repdgreed to support the additional funds which the State
was made to the City of Adelaide and certainly suggested aggovernment would need for its part of the agreement—
administrative amalgamation between its library in Kintore$245 000 in 1994-95 and $160 000 in a full year. That will
Avenue and the one in Tynte Street, North Adelaide. be Comlng from the State Local Government Reform Fund
My concern is particularly with regard to the funding. t© facilitate this agreement.
Currently the funding is on a 50/50 basis for the Kintore The Hon. Anne Levy interjecting: .
Avenue Library between the Libraries Board and the City of ~1he Hon. DIANA LAIDLAW:  Yes, we need to find an
Adelaide. The Middleton report made very clear that thisextra amount from State sources as well as the Adelaide City
library was under-funded in view of the heavy demand<council’s being prepared to pledge an increased sum. The
placed on it and that considerably more funding was required?ounc” has agreed to that, but the sticking point has been the
| understand that the agreement is to provide more fundinfjansfer of staff. As the honourable member would be aware
for the Kintore Avenue City of Adelaide Lending Library and N relation to _aII oﬁher public libraries, whe_re we operate them
that the administrative amalgamation between that library ant Partnership with local government, it is the local govern-
the North Adelaide library in Tynte street is likely to occur, Ment that engages the staff. We believe that the Adelaide

although | agree that it is a matter for the City of AdelaideL€nding Library should be on an equal footing with other
and not for the Libraries Board. public libraries that have such a heavy involvement from

With regard to the funding, if a 50/50 funding arrangement©c@! government. o
remains between the State Government through the Libraries | N0t€ also that we are about to finalise the agreement for
Board and the City of Adelaide and this funding is to pePublic libraries generally as a future funding arrangement.
increased, my concern, if extra funds have to be found by thEhat certainly has to be concluded by the end of the year and
Libraries Board to contribute to the extra funding for the900d progress has been made in that regard.

Kintore Avenue Lending Library, is where this money will ~ The Hon. Anne Levy: Will you table that one, too?
come from. The Hon. DIANA LAIDLAW:  You did as Minister, and

am certainly prepared to make those documents available.
owever, like any of these matters in terms of negotiations
bout finance, they are particularly tense at this time when the

money set aside by the Libraries Board for all public libraries tate Government has little disposable income and when local

around the State, but this would, in effect, mean a decrea@vemmgné IS facmdg E'fﬂglﬂz ttr']m(ef an X‘(’jelll' 'gm\Iivev((ia_r,
in funding to all other council run libraries around the State Pro9ress IS being maae for bo e City of Adelaide Lending

and | am sure that would not be received kindly by the Loca ibrary and for public libraries in general. Before the_ end of
Government Association or any councils in the State. he year | will be pleased to provide more detailed inform-

The PRESIDENT: There is a considerable amount of ation for the honourable member.

It could come either from an increased allocation to th
Libraries Board from the State Government, but there is n
indication of that in the budget papers. It could come from th

opinion in this question. The honourable member should POLICEWOMEN
not—

The Hon. ANNE LEVY: | am stating three options, Mr The Hon. A.J. REDFORD: | seek leave to make a brief
President. explanation before asking the Attorney-General, representing

The PRESIDENT: You are putting one opinion and the Minister for Emergency Services and the Minister for the
another. | suggest that you ask your question, sticking to th8tatus of Women, a question about SA police and police-
facts. women.



540 LEGISLATIVE COUNCIL Tuesday 25 October 1994

Leave granted. My appointment as Deputy Leader certainly makes the Opposi-
The Hon. A.J. REDFORD: | remind members that last tion in South Australia the most progressive and forward thinking
Wednesday, 19 October, in this place the Leader of th@"uP in the Parliament.
Opposition was critical of the South Australian Police =~ Members interjecting:
Department and, in particular, referred to the paucity of The Hon. CAROLYN PICKLES: | rise on a point of
women officers in South Australia and specifically at higherorder, Mr President. The honourable member is expressing
levels of the service. She provided the Council with a seriean opinion, which is against Standing Orders.
of statistics and, with the assistance of the Hon. Anne Levy, The PRESIDENT: | ask the honourable member not to
stated that the performance of the South Australian Policanclude opinion in his question.
Department is worse than the parliamentary performance in The Hon. A.J. REDFORD: Obviously the implication
relation to representation by the female sex. of the statement made by the Hon. Mr Roberts is that it is his
The Hon. Carolyn Pickles: | didn't say that at all. appointment to the position of Deputy Leader that is import-
The Hon. A.J. REDFORD: You didn’t say that, but the ant rather than the number of women in the Cabinet. In the
Hon. Anne Levy said it by way of interjection and you said light of the rather extraordinary comments from the Leader

‘| agree.’ Itis in theHansard opposite and the rather extraordinary claim to fame by the
The Hon. Carolyn Pickles interjecting: Deputy Leader, | ask the Minister the following questions:
The Hon. A.J. REDFORD: You said it. She stated— 1. Has the Attorney-General any further information that
The Hon. Carolyn Pickles interjecting: might assist the Leader of the Opposition in relation to the
The PRESIDENT: Order! guestions asked by her last week in respect of women police?

The Hon. A.J. REDFORD: In response to that and in 2. Is the Minister for the Status of Women satisfied with
response to a speech by Ms Carolyn Pickles, the Leader dfe initiatives taken by the South Australia Police Force to
the Opposition in this place, the South Australian Policeémprove the proper representation of women in the Police
Department released a media statement that afternoon. In ttedrce?
media release the Commissioner of Police stated: 3. Will the Minister for the Status of Women continue to

Women have played an important role in policing since thebe involved in the enhancement of the role of women in the
appointment of the first woman officer, Miss Kate Cox, in 1915. Police Force?

I think it is important that we get this on the record. It 4. Does the Minister think that the appointment of the

continues: Hon. Ron Roberts overshadows the fact that the Opposition
Women have made significant progress in their advancement ifas three women in the shadow Cabinet?
policing and | am sure that this will continue to be the casé am The PRESIDENT: Order! Before the question is

when a pregnant patrol officer is removed from patrol duties an ; ; :
moved into an office job the months that she is not on patrol is [sic hat question. That is not acceptable. | suggest that in the

deducted from the years of service which can seriously affect heliture the honourable member rephrase his question so as not
chances of promotion. This is clearly not the case. to include opinion.

The Commissioner went on to state in the press release that The Hon. K.T. GRIFFIN: | suppose we can take the

no woman returning from accouchement leave had beefuestions from third to first—notin any order of importance
denied an opportunity of reemployment. He reaffirmed thenecessarily. However, | suppose one could reflect that
high regard in which the department holds women policderhaps the question might even be out of order in the sense
officers. that it was not really a matter of public importance.

Also on that day, Ms Pickles implied that the Police ~ There are probably members who would agree that the
Department is sexist in nature and, in particular, in relatior@ppointment of the Hon. Ron Roberts did make the Labor
to the recruitment of women. The Commissioner pointed ouParty more progressive and forward thinking. That is a matter
that one-third of applicants for the service are women andPr the judgment of not only his Party but also the public.
38.5 per cent—three per cent higher than the number of An honourable member: His family.
applicants—of those recruited are women, therefore showing The Hon. K.T. GRIFFIN: Maybe his family, too.

a positive bias in favour of women. However, | do not think that under parliamentary privilege

He also pointed out that of the total strength of the Policd really ought to make the sort of observations that one might
Force 15 per cent are women, and of those women employeakpect a Minister to make about a colleague, even if on the
in the Police Force 86 per cent are under the age of 34ither side, in these particular circumstances. That is a
Therefore, there is an increasing trend for women to bénatter—
represented in the Police Force. An honourable member interjecting:

In addition to this information, we also have the rather The Hon. K.T. GRIFFIN: | refer the public to the
extraordinary contribution made in relation to this topic of theHansardand to the Port PiriRecorder
status of women by the Deputy Leader of the Opposition in  Members interjecting:
this place, the Hon. Ron Roberts. In the Port PRrezorder The Hon. K.T. GRIFFIN: It may well have helped the
last Tuesday, the Hon. Mr Roberts was quoted in relation teonourable member to get the No. 2 position on the Opposi-
his appointment as Deputy Opposition Leader in thajon benches in the Legislative Council.

Legislative Council. He quite correctly pointed out that he | respect of the other questions, | did have some inform-
would serve as the deputy to Carolyn Pickles. He then wenition last week which indicated that there had been signifi-

particularly concerned with the statement made by Miss Pickles th?nswered, | point out that there was considerable opinion in

on to make this rather extraordinary comment: cant progress within the Police Force in respect of the
Labor has three women in shadow Cabinet, one of whom isnvolvement of women as they move up to the higher ranks.
Opposition Leader in the Legislative Council. | do not have that information with me at the moment.

So far so good; he is absolutely correct. He then goes on tdowever, | will undertake to give further consideration to the
make the following rather astounding claim: question and bring back a detailed reply.
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WORKCOVER Industries’ office that it was most unlikely that future SAFIC
fees will be collected by the Government because of its
The Hon. T. CROTHERS: | seek leave to make a brief freedom of association policy. If tfRAFIC levy, which the
explanation before asking the Attorney-General, representingovernment has now put at $230, is no longer collected, that
the Minister for Industrial Affairs, a question about the policewill leave SAFIC without funds and possibly without a
inquiry into the unexpected release of the Government'$uture. It has been suggested that the Minister would prefer

WorkCover Reform Bill. the money to go to various integrated management commit-
Leave granted. tees (IMCs) in each fishing sector, even though there appear
The Hon. T. CROTHERS: Recently, the Minister for to be concerns within the Government as to whether these

Industrial Affairs stated in another place: groups represent the interests of the majority of users. | note

No Government Minister had any involvement with the that that is also contained in Ms Penfold’s letter—that the
instigation of the police inquiry into the unexpected release of thd50vernment has some doubt about whether some of those
Government's WorkCover Reform Bill. IMCs are democratic. | recently attended a SAFIC meeting,
This assurance was given by him on Thursday last week. Yehich included representatives from most fishing sectors.
in spite of the foregoing, MrBob Dahlenburg, of the There appeared to be unanimous support for the continuation
WorkCover Advisory Committee, has stated that the Ministe©f the collection of fees to fund SAFIC. My questions to the
for Industrial Affairs ordered the police inquiry into the union Minister are:
officials who were then taken by the police for questioning 1. What commitment does the Government have to the
about the matter under discussion. Therefore, | believe—arbntinuance of SAFIC?
so do others—that something appears to be rotten in the 2. How can the Government justify the collection of fees
kingdom of Denmark. My question to the Attorney is a veryto go to integrated management committees but say the
simple one: does the Attorney consider it proper for thedistribution of fees to SAFIC is not justified?

Minister to issue instructions for such an investigation to be 3. Is the move not to collect funds motivated by a desire
commenced? to silence an independent voice and a sometime critic of the

The Hon. K.T. GRIFFIN: There may be something Minister and the Government?
rotten in the kingdom of Denmark, but that is not South The Hon. K.T. GRIFFIN: | will refer those questions to
Australia. | understand where the honourable member igly colleague in another place and bring back a reply.
coming from. | refer the honourable member to the minister-

ial statement of the Minister for Industrial Affairs that | WORKCOVER
tabled earlier today. In relation to the WorkCover issue, he )
specifically said: The Hon. M.S. FELEPPA: As a supplementary question

On Tuesday 20 September, the WorkCover Chief Executiveto that _asked by my colleague of the Attorney Genera_l, un;ler
Officer Mr Lew Owens instructed and authorised WorkCover’s fraud?Vhat circumstances does the Attorney-General consider it to
department to contact the South Australian Police Department tbe appropriate for Ministers to table in Parliament police
obtain their assistance in interviewing personnel outside ofeports on the results of a specific investigation?

WorkCover. . 1 ; ;
Mr Speaker, it was not until late on Thursday 22 September th The PRESIDENT. Order! | will allow that question as

WorkCover advised the office of the Minister for Industrial Affairsaé separate question. o , ,
that WorkCover had requested South Australian Police Department The Hon. K.T. GRIFFIN: | will give some consideration
assistance in their investigation. to that. | am not sure of the context in which it is being
I am not familiar with what Mr Dahlenburg may or may not requested but, if the honourable member wishes to clarify it,
have said, and in that respect it is an issue that | will furthet Will give consideration to it and bring back a reply.
consider rather than answering it on the spot.

The Hon. T. Crothers: And will you bring back an
answer? In reply to theHon. R.R. ROBERTS (10 August).

The Hon. K.T. GRIFFIN: | may need to bring back a The Hon. K.T. GRIFFIN: The Minister for Primary Industries

reply: | will look at it in the context of the advice that | has provided the following response: .
1. There are 142 approved consultants, duly nominated by the

RURAL FINANCE AND DEVELOPMENT DIVISION

receive. following professional associations.
AAAC: Australian Association of Agricultural
SOUTH AUSTRALIAN FISHING INDUSTRY consultants. . . . ..o 21
COUNCIL ARAC: Australasian Register of Agricultural
Consultants. . ........ ..., 14
The Hon. M.J. ELLIOTT: | seek leave to make a brief PISA:  Primary Industries, South Australia... .. .. .. 39

explanation before asking the Attorney-General, representing ASPCA: Australian Society of Certified

. : - - Practising Accountants. . .. ................ 0
the Minister for Primary Industries, a question about the  caa.  |nstitute of Chartered Accountants in Australia . . 0

South Australian Fishing Industry Council. NIA:  National Institute of Accountants. . . ........ 51
Leave granted. FPA: Financial Planning Association. ... ........ 11
The Hon. M.J. ELLIOTT: The fishing industry earns AAPV:  Australian Association of Pig Veterinarians .. 6

i illi i 142
South Australia about $186 million a year in exports, but 2. laminformed that 14 of the 142 are former PISA staff who

many industry members are concerned that there is alack e now established their own professional agricultural consultancy
support for the industry from the State Government. Thigusiness and have been nominated by their professional association
follows a letter from a Liberal member of Parliament, which AAAC or ARAC as being suitable candidates to perform consultancy
brings into question the future of the fishing industry’s peakWork under the Property Management Planning Grant Scheme.

- e . Five of the above former PISA staff accepted Targeted Separa-
body, the South Australian Fishing Industry Council. Thetion Packages (TSP’s) in 1993 and were granted approval by former

letter from the Liberal member for Flinders (Liz Penfold) ppi chief Executive Officer, Mr Ray Dundon under delegation from
stated that she had confirmed with the Minister for Primarythe previous Labour Government Minister, Mr Terry Groom to be
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placed on the register subject to joining a recognised profession&lepartment takes necessary steps to ensure that dual cell accommo-

agriculture consultancy association, AAAC or ARAC. dation does not increase tension in the prison system.
3. To date there has been one consultant removed from the ap- In particular, prior to making a decision regarding the doubling
proved register. up of remand prisoners at the Adelaide Remand Centre, remandees

The consultant was removed following complaints from primaryare inducted through an induction unit. Unit 1 is used for this purpose
producer clients, rural counsellors and lending institutions who werand prisoners are inducted to the routines of the centre and informed
unhappy with the standard of reporting. This action was only underef the services available to them. During this time remand prisoners
taken following a series of meetings with the consultant concernedare evaluated with respect to their compatibility for sharing a cell
Subsequent work submitted continued to be of an unsatisfactonyith another prisoner. Issues which are considered are whether the
nature. The Ombudsman'’s office is investigating this on behalf ofemand prisoner is smoker/non-smoker, communicable disease
the consultant. status, and general medical and mental condition. In addition, Level

| refute the claim that consultants have been removed from thlanagers must approve the compatibility status of the remandees.
register because they refused to write viability reports that suited The Department for Correctional Services operates within the
Rural Finance and Development (RF&D) views, and would beprovisions of the Occupational Health, Safety and Welfare Act and
pleased to further investigate any evidence that can be provided tecognises a duty of care towards both staff and prisoners.
support the claim.

RF&D have a role to protect the interests of primary producers CRIME STATISTICS
of SA and will counsel/remove consultants if the quality of work is
not up to the required reporting standard or if client complaints are | reply toHon. A.J. REDFORD (11 October).
received and justified. ) The Hon. K.T. GRIFFIN: One of the aims of the evaluation of

Itis important to note that the selection of the consultant from theyjctim Impact Statements was to assess whether their introduction
approved Register of Consultants rest solely with the primaryn 1989 had led to any change in the number of restitution and

producer and does not involve RF&D. compensation orders issued by the courts. For this assessment to be
made data were required for a period before and after 1989. These
FORWOOD PRODUCTS data were readily available for the Supreme and District Courts over
the time period required. However, for the Magistrates Court, data
In reply toHon. R.R. ROBERTS (18 October). _ on restitution and compensation orders were not available prior to
The Hon. K.T. GRIFFIN: The Minister for Primary Industries 1991, Such information has been collected since the computerisation
has provided the following response: (Court s Criminal Case System) of court records in 1991 and will

1. Yes, the Minister has prevailed upon Forwood Products tte available for future evaluations or any other purpose.
efnter meanmgftljl nggotlatlons with Mr Gibbett via the appointment

of a commercial arbitrator.

2. Forwood has confirmed its willingness to continue to supply WATER MAINS

shavings to Mr Gibbett upon him:

- providing evidence from the Australian Quarantine Inspection The Hon. G. WEATHERILL: | seek leave to make a
Service that the product s suitable for use as a packaging for therief explanation before asking the Minister representing the
export of live crayfish; _ _ Minister for Infrastructure a question on burst water mains.
providing an appropriate indemnity to Forwood against any Leave granted
future claims arising from the use of this material as food eave g ed. o
packaging recognising that it is not produced specifically for this  The Hon. G. WEATHERILL: Last week in this place,
purpose by any of Forwood’s mills; and the Hon. Trevor Crothers asked a question on the EWS, and
establishing appropriate batch testing procedures to ensure futufg was given a reply by the Minister for Education and

supplies are free of contamination which could arise inadvertents, . ; : : ; P
ly from production and processing operations at both Forwoo hildren’s Services on the increase in burst water mains in

and Brisk plants. outh Australia. At the time, the Minister believed that the
lack of new mains being laid and lack of maintenance was
PRISONS, OVERCROWDING contributing to the amount of burst mains in South Australia.

In reply toHon. C.J. SUMNER (7 September). Has there been an increase in the number of burst water

The Hon. KT GRIFFIN: The Minister for Correctional Mainsin South Australia? If so, to what does the department
Services has provided the following response: contribute this? This year, we have had the driest year on
1. The Department for Correctional Services is a signatory to theecord in South Australia, and that would cause a lot of
Standard Guidelines for Corrections in Australia (1994) which isground movement. If we compare this year with the previous

-??saet%ggtE)'}epﬁgétﬁgrs'\'aﬂo”s Standard Minimum Rules for theiye years, what has been the increase and to what has it been
An Australian document sets standards for the control ofONntributed? When the contractors in EWS take over the
prisoners in Australia. Recommendation 5.23 of the Standarélepartment, which has been indicated, will they still carry out
Guidelines fo_r Corrections in Australia (1994) states in relation tothe policies of the Labor Government, that is, to restore the
accommodation: é/ater supplies as quickly as possible within a maximum of
i

In new prisons, accommodation should generally be provide : o
in single cells or rooms. Provision may be made however, fo ght hours each time we get a burst water main’

multiple cell accommodation for the management of particular  The Hon. R.l. LUCAS: | will refer the honourable
prisoners. o member’s questions to the Minister for Infrastructure and
This Government has moved to stop offenders receiving ear'bring back a reply. My recollection of part of my response

release under policies which were approved by the previou : o
Government. As a consequence, the number of prisoners remaini@St week is that | referred to statements that the Minister for

within the prison system in South Australia has increased and théifrastructure has made comparing South Australia with other
Department for Correctional Services has converted some existir§tates this year as opposed to the last five years. | do not have
accommodation to provide for increased prisoner numbers. Thighat information available, so | will refer the honourable

action is not inconsistent with recommendation 5.23 of the Standar; , : . .
Guidelines for Corrections in Australia. fhember's questions to the Minister and bring back a reply.

Further, Yatala Labour Prison’s ‘E’ Division, which was opened
in February 1988 and has operated with two person cell accommoda- TAFE EQUAL OPPORTUNITY UNIT
tion, has not experienced a greater number of incidents, including
assaultive behaviour, than other divisions within the prison which- The Hon. ANNE LEVY: | seek leave to make a brief

provide single cell accommodation. ; ; .,
2. The policies of this Government which relate to dual ceIIaccom—EXpl"’maltlon before asking the Minister for the Status of

modation are not inconsistent with the Standard Guidelines fo¥VomMen a question about the TAFE Equal Opportunity Unit.
Corrections in Australia (1994). However, the Correctional Services Leave granted.
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The Hon. ANNE LEVY: | am sure that no member of that a number of emergency meetings are currently being held
this Chamber needs to be reminded that this year is thi& several country areas which are concerned about the future
centenary of women'’s suffrage. One would expect, consesf country hospitals because of the changed funding arrange-
quently, that much would occur this year to enhance thenents that have been introduced by this Government. Indeed,
status of women and that certainly nothing would be done tbam aware that a meeting will be held at Booleroo Centre and
diminish it. | have been told that the TAFE Equal Opportuni-that an emergency meeting will be held tomorrow night at
ty Unit has been abolished. Many people have expressddeduna for the same reason. These changed arrangements
concern to me that this should occur in 1994 which is, as &are, | am told, inflicting enormous hardship and concern on
say, a year when one might expect enhancement of the statpsople such as the Dunnings in Port Pirie.
of women, not diminution of it in this way. My question to the Minister for Health is: in the interests

The Minister has made great play of the fact that, a®f equity, social justice and community service obligations
Minister for the Status of Women, she has an overview of aland in the light of the proposal to decentralise services in
matters in Government which affect women. | ask theSouth Australia, what arrangements will be made by the
Minister: was she consulted before the abolition of the TAFEMinister to provide relief for people such as Mrs Dunning
Equal Opportunity Unit; did she agree with its abolition; did and her son who live in rural South Australia who are
she know of its abolition before it was abolished; if sheaffected by the lack of services and the overwhelming cost
agreed to its abolition, will she explain on what basis shéurdens that they are currently experiencing as a consequence
could possibly agree to the abolition of an EO unit, particular-of these changed funding arrangements?
ly in 1994; and, if she did not agree with or was not aware of The Hon. DIANA LAIDLAW: | have received some
its abolition, will she take up the matter with the relevantadvice about this case, which is as follows. The Port Pirie
Minister and persuade him that such an abolition is disgracdregional Health Service Physiotherapy Department employs

ful, particularly in 1994? four physiotherapists, one of whom is a qualified trainee on
Members interjecting: secondment from the Royal Adelaide Hospital. On 20
The PRESIDENT: Order! October 1994, the Royal Adelaide Hospital advised the

The Hon. DIANA LAIDLAW: Mr President, perhaps Senior Physiotherapist of the Port Pirie Regional Health
you could clarify at some stage when you will accept aService that the traditional arrangement for seconding Royall
comment and when you will not. This is not a reflection onAdelaide Hospital physiotherapy staff will cease on 31
you, but some mixed standards seem to be being appligdctober 1994. The Chief Executive Officer of the Port Pirie
today. In response to this question, | advise the honourablegional Health Service has subsequently requested the
member that | was not consulted about this matter, nor waBhysiotherapy Department that it maintain the current pattern
| aware, nor do | know that it is a fact, but | will make of service for at least the next three weeks whilst the impact
inquiries and bring back a reply to the Parliament as soon af this staff reduction can be assessed and alternative
possible. arrangements considered.

During this period the Chief Executive Officer is also
HOSPITAL FUNDING planning to request the Royal Adelaide Hospital to maintain
_ the traditional arrangement—although | understand that such

The Hon. R.R. ROBERTS:| seek leave to make a brief 3 request has not been received at this stage. Accordingly, the
explanation before asking the Minister representing theuinister's office advises that there will not be any change by
Minister for Health a question about hospital funding inthe Physiotherapy Department of the Port Pirie Regional
country areas. Health Service to the fees charged or the services provided

Leave granted. to Kieran Dunning at this time.
The Hon. R.R. ROBERTS: Yesterday, | received a

telephone call from a Mrs Stephanie Dunning who lives in

Port Pirie. Mrs Dunning has a two year old disabled child

who is in need of paediatric physiotherapy. After consider-

able time, she was able to enrol him in a therapy class which

has until now cost her $3 per session or $6 per week. She was PERSONAL EXPLANATION

recently advised, as late as yesterday, that due to casemix

funding implications and budgetary constraints the serviceis The Hon. R.R. ROBERTS: | seek leave to make a

to cease this Friday. | am further advised that the physiotherg@ersonal explanation.

pist has been told that she will finish on Friday because of the Leave granted.

same budgetary constraints. The Hon. R.R. ROBERTS: During Question Time, the
Port Pirie Hospital is a regional hospital which servicesmatter of my modesty was raised in the Council. It attracted

the hinterland as well as the city, and | am advised that thgreat interest from members opposite; that became infectious,

physiotherapist has some 40-odd clients whom she servicesd it filtered through to my colleagues. The reporThre

regularly. Mrs Dunning has been told that the use of thédrecordemwas accurate in that | did point out part of what |

therapeutic swimming pool will now cost $10 per session. lisaid in the press release.

ought to be pointed out that, because of his condition, Kieran The Hon. A.J. Redford interjecting:

Dunning, who is also a cranio-facial patient, needs two The PRESIDENT: Order!

people in the pool at any one time. If during the sessions he The Hon. R.R. ROBERTS: The Hon. Mr Redford has

will need the help of a paediatric physiotherapist, it will costfallen for the trap of new players in thinking that everything

the Dunnings an extra $30 per session, which will mean thasut in a press release actually gets printed. As explanation for

each session will cost $40. the Hon. Mr Redford and all concerned members opposite,
I am aware of the concerns about funding arrangemenigscluding Mr Davis, who is obviously concerned about my

for country hospitals in a whole range of areas. | understantealth, well-being and future prospects in this Council, what
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we were talking about was the appointment of the new The PRESIDENT: Order!

leadership team on this side of the Council. We were pointing The Hon. R.R. ROBERTS: From the start, the point of

out the differences between our team and the team oppositeis personal explanation, despite the interjections, has been
Members interjecting: to explain the comment which touches on my modesty, and
The PRESIDENT: Order! everyone here knows how modest | am.
The Hon. R.R. ROBERTS:| pointed out to thé&recorder Members interjecting:

and to the other country press that what the Australian Labor The PRESIDENT: Order!

Party has done in keeping abreast of modern trends— The Hon. R.R. ROBERTS: The point in relation to the
The Hon. R.I. LUCAS: | rise on a point of order, quote was the capping of an explanation to my readers that

Mr President. In a personal explanation the member musye had balance and that my appointment represented—
explain where he claims to have been misrepresented and \jembers interjecting:

limit his personal explanation to that. The PRESIDENT: Order!

The ERESIDENT: ' accgpt th; pointof order. The HON. g Hon. R R. ROBERTS—the Labor Party’s recogni-
Ron Roberts s straying a bit wide. . tion of the needs of country people, that my being made

The Hon. R.R. ROBERTS:Mr President, | was endeav- pep ity | eader recognises th)(/a Svort[?l of countrgpeopl?e. It was
fheant to explain that members opposite in their Cabinet do
not have anybody from a country area, unlike us on this side
of the Council.

Members interjecting:

The PRESIDENT: Order!

theRecordelis the end of a situation where | was explaining
to those readers of my press release—

Members interjecting:

The PRESIDENT: Order!

The Hon. R.R. ROBERTS:—that the difference between

the Labor Party and others was that we have women in our MEMBER'S LEAVE
party in leadership positions, we have trade unionists—
Members interjecting: The Hon. M.J. ELLIOTT: | move:

The PRESIDENT: Order!
: : . . That three days’ leave of absence from 1 November 1994 be
The Hon. Diana Laidlaw: You were the best thing that granted to the Hon. S.M. Kanck on account of absence overseas

ever happened to the Labor Party. _ leading the First Delegation to Vietnam of the Australian Political
The Hon. R.R. ROBERTS: Exactly. | agree with the Exchange Council.

Hon. Diana Laidlaw implicitly, even though she is out of | eave granted.
order—and | know we are being very technical about

Standing Orders today, but you cannot change the habits of coONSENT TO MEDICAL TREATMENT AND

a lifetime. _ o PALLIATIVE CARE BILL
Members interjecting:
The PRESIDENT: Order! In Committee.

The Hon. R.R. ROBERTS: The point being made was (Continued from 20 October. Page 533.)
that the Labor Party, on electing me—

Members interjecting: Clause 6—'Anticipatory grant or refusal of consent to
The PRESIDENT: Order! | suggest that the member medical treatment.’
come to the point. The CHAIRMAN: At present we have before the
The Hon. R.R. ROBERTS:Mr President, lamtryingto  Committee an amendment from the Minister for Transport,
come to the point. namely, page 4, line 5—Leave out ‘18’ and insert ‘16’, and

The PRESIDENT: It is a personal explanation and we are we have had a considerable debate on this amendment.
getting alittle wider than that. | have given the member afair The Hon. DIANA LAIDLAW: Mr Chairman, it would

bit of latitude and | suggest that he come to the point. be my recommendation that the matter be put straight to the
The Hon. R.R. ROBERTS: The point of the quote was yote.

that, because the Labor Party had appointed me as a country The Committee divided on the amendment:

member, it showed that it was worried about what was AYES (9)

happening in country areas. The point concerned the balance  crothers, T. Elliott, M. J.

of the leadership team of our Party. It was not about— Kanck, S. M. Laidlaw, D. V.(teller)
The PRESIDENT: Order! That is not a personal Levy, J. A. W. Pickles, C. A.

explanation. _ _ Roberts, T. G. Weatherill, G.
The Hon. DIANA LAIDLAW: Mr President, | rise on Wiese, B. J.

a point of order. First, | would challenge whether the NOES (10)

honourable member has not strayed far from what is tolerable Davis, L. H. Feleppa, M. S.

on a point of order and, secondly, is it relevant that none of Griffin, K. T.(teller) Irwin, J. C.

the Labor women have stayed to listen to this personal Lawson, R. D. Lucas, R. I.

explanation? Redford, A. J. Roberts, R. R.
The PRESIDENT: Order! The member asked for leave Schaefer, C. V. Stefani, J. F.

to explain and there was an enormous amount of interjection PAIRS

from my right, but he was given leave and so | suggest that Pfitzner, B. S. L. Cameron, T. G.

members give him the right to ask his question. As to the
personal explanation, | point out to the member that it does .
not require detail about his Party or other matters other than Amendment thus negatived.
the personal explanation for himself. The Hon. K.T. GRIFFIN: I move:

Members interjecting: Page 4, line 6—After ‘if he or she is’ insert ‘at some future time’.

Majority of 1 for the Noes.
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The amendment is stylistic. Clause 6(1) says that a persanore difficult one by the change in wording, and | do not
may give a direction about the medical treatment that théhink that the effect is the same.
person wants or does not want if he or she is in the terminal The Hon. DIANA LAIDLAW: | indicated that | have
phase of a terminal illness or in a vegetative state angeceived legal and medical advice on this. For the record |
incapable of making decisions about medical treatment wheshould note that Dr Michael Ashby is overseas at the present
the question of administering the treatment arises. The persaiine. He has been an important figure in the development of
will not be giving the directions when he or she is in thisthis Bill from the select committee time to today. Dr Roger
state, which is how the clause now reads. The person will bejunt, the Medical Coordinator of the Southern Community
giving the directions to take effect if at some time in theHospice Program was very involved in the preparation of the
future he or she is in that state. Bill, with advice to successive Ministers and, on a daily basis,
The Hon. M.J. ELLIOTT: 1 would want to be absolutely with many of the people whom we are seeking to help in
confident that this is only a stylistic change and that the effedtelation to this legislation. He is also a clinical lecturer at the
might not be to preclude a person who is in the terminal phasklinders University and his advice is that in medical terms
of a terminal illness but still capable of making decisionsthere is no difference between ‘persistent vegetative state’
from giving a direction before becoming incapable of makingand ‘in a vegetative state that is likely to be permanent'. | can
decisions. appreciate the honourable member’s concern but in medical
The Hon. K.T. GRIFFIN: |am confident that it does not t€rms there is no difference. In legal terms, | have been
preclude that. One must read paragraphs (a) and (b) togeth@P!V'Sed from the hlghest aythorlty (other than the Attorney-
because clause 6(1) operates when a person is in the termifaneral) that there is no difference.
phase of a terminal illness or in a vegetative state that is | indicated when speaking earlier that my reason for
likely to be permanent, and incapable of making decisionsccepting this is possibly out of deference to the Attorney-
My amendment does not create a problem in relation to theeneral’s higher office, but for no other reason than that,
circumstances to which the Hon. Mr Elliott refers, where abecause there is not seen to be any difference in legal terms
person might be in the terminal phase of a terminal illness budnd certainly not in medical terms, and that was one of my
still capable of making decisions. principal concerns.

The Hon. DIANA LAIDLAW: Thatis the advice that | The Hon. K.T. GRIFFIN: lam Seeking to eliminate the

have received: that what the honourable member is seekiftential for revisiting some of the legal issues if these
is actually implicit in the Bill as it is at the moment, and this Matters eventually go to court. All | can say is that my advice

just makes it absolutely specific. Perhaps, in a sense, it IS that, whilst there appears to be no difference in effect, in

pedantic, but | do not intend to object. | am pleased to suppoft!| the cases when one is talking about medical treatment or
the amendment. palliative care, persistent vegetative state is the concept that

is used, certainly more frequently than that description which
is referred to in the Bill. | take the view that, if it is likely to
The Hon. K.T. GRIFFIN: | move: eliminate an area of debate in the future because it is phrased
Page 4, lines 7 and 8—Leave out ‘in a vegetative state that i different terms from what may have been the description
likely to be permanent’ and insert ‘in a persistent vegetative statein both the cases and literature, then let us avoid it.

This replaces the words ‘in a vegetative state that is likely to Amendment carried.

be permanent’ with ‘in a persistent vegetative state’. My The Hon. K.T. GRIFFIN: | move:

advice is that in the context of the sorts of issues we are Page 4, line 9—Leave out ‘incapable of making decisions’ and
addressing in this Bill all the cases and the literature refer tinsert'not competent to make decisions’.

‘perSiStent Vegetative State’, and |n those CirCUmStanceS.inause 6(1)(a) provides that a person can give directions
would appear to me to be appropriate to reflect that in thighout the medical treatment he or she does not want if he or
legislation, rather than reinventing something that has beeghe is incapable of making decisions about medical treatment
referred to in cases and in the literature by way of descriptioyhen the question of administering the treatment arises. The
as a ‘persistent vegetative state’. amendment changes ‘incapable of making decisions’ to ‘not
The Hon. DIANA LAIDLAW: | really do not see much competent to make decisions’. | expressed my concerns about
reason for changing this. Nevertheless, the advice that | hathe word ‘incapable’ when the measure was last debated,
received in both legal and medical terms is that it does ngprior to this session, and sought to have it amended to
really make much difference but, if it is something about'mentally incapable’. However, that was not accepted.
which the Attorney feels strongly, and it is true that PVS isVarious groups had made representations that this phraseol-
a term used commonly in the hospital system, | am pleaseggy was stigmatising.
to accept the amendment. | am now proposing, as | indicated on the last occasion we
The Hon. M.J. ELLIOTT: | think this amendment has debated this concept, that the test be competence, in the sense
the potential to lead to a difference in interpretation. Theof cogitative ability. To make a contract to plead to a criminal
difference between ‘a vegetative state that is likely to becharge, to make a will or to consent to medical treatment is
permanent and ‘a persistent vegetative state’ might be opemrecognised legal concept. It does not have the unacceptable
to some argument, and it could leave a person not able to l®nnotations of ‘mentally incapable’ and overcomes the
appointed as an agent because you would have to be ableptoblems | highlighted when this was debated previously.
prove the person was in a persistent vegetative state, and thatl recognise that the Hon. Robert Lawson previously put
is a much harder test than a vegetative state that is likely ta viewpoint (which was not finally accepted by the Commit-
be permanent. So, a person is in a vegetative state and theee) that there was a more well developed concept of
is then an argument as to whether or not it is persistent dcapacity’ than ‘competence’. ‘Competence’ in the sense of
likely to be permanent and, therefore, whether or not a persozognitive ability on my advice, in relation to consent to
can act as an agent. | think the test is being made a muahedical treatment, is the same as ‘capacity’, but it seems to

Amendment carried.
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me that it cannot be read in the undesirable way that The Hon. M.J. ELLIOTT: No, you could be conscious
‘capacity’ could be read in this Bill, that is, physically and be incapable of conveying a decision in some circum-
incapable or, perhaps, simple indecision. stances.

Clause 4(2), which was amended to include a reference to An honourable member interjecting: .
‘competent’, originally referred to ‘mentally competent, ~ The Hon. M.J. ELLIOTT: That s an important question:
whereas ‘incapable’ is the word used in other provisions opow do you know? —
the Bill. There is a necessity to have consistency throughout The Hon. Diana Laidlaw interjecting:
the Bill and, although this may be revisited when we The Hon. M.J. ELLIOTT: That's right, but you could
recommit the Bill after it has been through this run, | suggeshave a person who is not in any position to convey their
that to ensure consistency with the approach that hagishes. A stroke is an example of that, where the thinking
previously been adopted by the Committee the issue dculties may be operational but they may not have any
competence is the concept that out to be accepted. capacity perhaps to relay their thoughts. I am not sure that

The Hon. R.D. LAWSON: | should have thought that either wording we have at this stage necessarily covers that

‘incapable’ was the appropriate expression in this context©'t of situation.

where anticipatory grounds might be made in circumstances ! know_that we have all sorts of arguments ?bOUt whether
where the underlying competence and mental capacity wa¥ Nt this person really knows what is going on. That
not an issue but the person was incapable at that time Gf9ument can go on aimost forever. That is one of the
making decisions. The person may have the competence Hguments about Jon Blake. Some people are saying that he

is precluded by reason of incapacity from making a decisio b_Iinking and con\_/eying thoughts_, and the doctors are
on that occasion. | should have thought that it would be@YiNd that they believe that there is absolutely no mental
appropriate to draw the distinction between being compete@CVity going onatall. _ .
in a legal sense and incapable in the manner in which the "€ Hor;. Diana Laidlaw: Is he incapable, or just not
provision is drawn. O The Hon. M.1. ELLIOTT: You have that question and

_ .M.J. © You have that question and,
theTLQEI Tv?s. ::;I;At\'\géfl(_)?el[zh@/\élaé:iﬁgoné?f%g?rvg}?fgn even so, having that argument itself—whether ‘incompetent’

sed this i 0t f al i i As h or ‘incapable’ is the correct wording—does either of those
raise IS 1SSue In terms of mental incapacity. AS N&qyq jnto account the question of being able to convey any

elE’r’ioughts that the person may or may not be having? Perhaps

X ; ; MERE need to consider that in relation to these words as well.
remains of the view, however, that ‘incapable of making The Hon. K.T. GRIFFIN: If one takes the example that
decisions’, not only as the Hon. Robert Lawson has indicateqhe Hon M% E.Ilibtt raises .I do not think | am capable of

Sttt o mpact e 20 a4 0 K thar i s, r v il s, T
inclined to stay with the expression ‘incapable 6f makingIS a difficulty. | have not had'sufflment. experience with
decisions’ people who are in such a position that in no way can they
) communicate what they wish or do not wish. | think it will

The Hon. K.T. GRIFFIN: The problem about which |  pe very difficult to make that decision, even if we are using
spoke on the last occasion that the other the Bill was beforgye word ‘incapable’. However, even in those circumstances,
us was that ‘incapable of making decisions’ does not simply would still prefer to make a judgment about a person’s
relate to questions of incompetence, incapacity or howevafompetence than just about the physical circumstances. |
you like to describe it, or perhaps being competent but foacknowledge that it is a difficult area. As | said, | tend to err
some reason not being able to make a decision can extendd the side of caution rather than extravagance in this case.
the undesirable connotation of prevarication and inability to  The Committee divided on the amendment:

make up one’s mind. AYES (6)

A person may well be competent to make a decision but Davis, L. H. Griffin, K. T. (teller)
may be uncertain or otherwise unable to make up his or her  Irwin, J. C. Roberts, R. R.
mind about the decisions which out to be taken. It is undesir- Schaefer, C. V. Stefani, J. F.
able to get into the realm of allowing these decisions to be NOES (12)
made when it is a matter of prevarication and does notgoto ~ Crothers, T. Elliott, M. J.
the question of competence or incapacity of a personto make  Feleppa, M. S. Kanck, S. M.
a decision, because that is what we are really talking about: ~ Laidlaw, D. V. (teller) ~ Lawson, R. D.
we are talking about a person who is presently of sound mind Levy, J. AL W. Pickles, C. A.
and who looks ahead to the future and says, ‘If | am in a Redford, A. J. Roberts, T. G.
terminal phase of a terminal illness or in a persistent vegeta- ~ Weatherill, G. Wiese, B. J.
tive state, | am not competent to make decisions or, because PAIRS
of the circumstances, | am incapable of making decisions.’ Lucas, R.I Pfitzner, B.S.L.

It seems that ‘competence’ is a more appropriate description Majority of 6 for the Noes.
of those circumstances than is the reflection of incapability. - Amendment thus negatived.

The Hon. M.J. ELLIOTT: | will digress slightly, but at The Hon. K.T. GRIFFIN: | move:

the end of the day it may be relevant to the wording we page 4, Lines 17 and 18—Leave out ‘in a vegetative state that is

finally use. A question that concerns me is that it would bdikely to be permanent’ and insert ‘in a persistent vegetative state’.

possible for a person in a terminal phase of aterminal illnesgye have already resolved the question whether we should be

to be mentally competent but be absolutely incapable ofy|king about the vegetative state that is likely to be perma-

conveying their wishes. nent or someone being in a persistent vegetative state. So, that
Members interjecting: issue has been resolved.
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Amendment carried; clause as amended passed. people in terms of their competence at the age of 16. Itis an

Clause 7—‘Appointment of agent to consent to medicalnteresting reflection on this place, but I will not get into that
treatment.’ debate further.

The Hon. DIANA LAIDLAW: | move: Itis interesting that the sensitivity of this issue is one with

which the House of Assembly can grapple and accept, yet this
lace has had difficulties with it to date. | hope the difficulties
I not continue because surely, as we accepted last week,

Page 4, line 27—Leave out ‘18’ and insert ‘16'.

We have had an interesting debate over the past week on t
age at which one can consent either to medical treatment Qryo.<on of 16 can not only drive a car—and that would have
to an advanced directive, and now we are addressing the safiepa one of the most responsible roles you could have in
issue of age in relation to medical power of attorney. When,

) - ; X ciety today—but can have the maturity to determine what
we considered medical treatment, the Committee determlnqﬁ)ey want in their medical treatment. Why do we not have the
in majority that 16 years and not 18 years was the most :

. Th | onfidence then, that the same people, age 16, have the
appropriate age. There was a very close vote a moment agoay ity to appoint a medical agent to look after their
after a long debate last week about whether it should be elfare?
or 18 years in relation to an advanced directive. The IHon K.T. GRIFFEIN:

Now | will argue that 16 is the most appropriate age, nolyrqnositions put by my colleague. It is a question not of
18, |n_relat|on to a person’s being able to agree that they c ving confidence in young people but of making a proper
exercise a medical power of attorney, that is, in the sense Qfssessment from one’s own experience and perspective with
appointing a medical agent. | believe that if you can argu@yjigren who have recently passed through that age of 16 and
that a person at 16 years is capable of requesting and seekifig and contact with a wide range of their friends, as well as
medical treatment then they are equally able at that age nghniact with the community. Itis in that context that | express
only to give an advanced directive but also to appoint &, yery strong view that 18 is the earliest age at which a person
medical agent. , N should be able to make a medical power of attorney, which

As | said, if you are capable of making a decision aboutoyers a wide range of issues about medical treatment well
what medical treatment you want and when, surely thgntq the future, perhaps at a point where they are not able to
Parliament, with any sense of consistency and respect for ﬂ!ﬁ]ticipate adequately what the consequences may be. There
young person at that age, would argue that they were equallite important decisions to be taken. There is no doubt that
capable of appointing a medical agent. Certainly, that is Mneical practitioners and parents will certainly consult, even
view. | respect the fact there will be others would not holdiih 5 14 or 15 year old, as decisions have to be taken in
that view, but | find that | am not capable of accepting thejespect of medical treatment, and the amendment which
inconsistencies in their arguments. _ 'the Hon. Diana Laidlaw is proposing in relation to clause 11
It was the select committee’s view, after assessing thigyj|| deal with the immediate issue of medical treatment for
issue at great length—I think almost two years—after looking:hiidren in a way which has been within the law up to the
evidence from the community, the medical profession and thgosition.
legal profession, that 16 years was the appropriate age fora | do not think the fact that members of the Legislative
person to appoint a medical agent. - Council do not have small electorates to service has any

Itis interesting to reflect on the differences between theelevance to the issue at all, with respect to my colleague. All
House of Assembly and the Legislative Council. It ismembers in this Chamber do get out to meet a whole range
sometimes argued that members of the House of Assemblyt different people within different communities throughout
because they service smaller electorates, become closer to the State—country and city—and are as much in contact with
people in their electorate. Many of them serve in marginahyblic opinion and with the needs and aspirations of their
seats and are tentative about sensitive issues such as this @a@stituencies as members of House of Assembly. It is not
and how they will be received in the electorate. Yet, it wasg matter of courage or confidence or however you would
in the House of Assembly, notwithstanding all those facts an@escribe it: there may be a difference of opinion between
sensitivities, that the select committee— members in the two Houses.

The Hon. Carolyn Pickles: And just before that. In the House of Assembly, one has to acknowledge that

The Hon. DIANA LAIDLAW: And just before a State there are differing points of view on this matter. It just so
election, yes—proposed 16 years of age, and the other plabappened that there was a majority who were in favour of 16.
adopted 16. Yet when it came to this place—a place whergvhat does that say about the minority? It does not say
members have longer terms of Parliament (and | do nainything other than that they, from their experience and their
uphold this argument) and where members are often seen lyn personal views, have a different view of what the age
many to be less accountable to the people and have a lesisould be. So for the reasons which | espoused on clause 6,
direct relationship with a local electorate— | continue to oppose 16 as the age at which a person may be

The Hon. M.S. Feleppa:That is not entirely correct. able to make a medical power of attorney and appoint an

The Hon. DIANA LAIDLAW: No; I'm not saying that agent to make quite significant decisions later in life.
itisaview I hold, but itis a view that is widely held, thatwe = The Hon. R.R. ROBERTS:], too, will be opposing this
sit in this Chamber unrelated to what is going on in the widemeasure. 1, like the Attorney-General, do take exception to
community. Often we in this place have the advantages of ndhe sensitivity question that has been commented on by my
being natural conservatives and saying ‘No’ to everything altolleague the Hon. Mario Feleppa, whose sensitivity to social
the time but, because of the comfort of our longer terms antsues and the issues of people in the community is well
because we have terms that stagger Parliaments, we sholttbwn and has been demonstrated on many occasions besides
be more courageous and forward looking in many of thes#his. | can assure my constituents that | will not be making a
areas. Inthis issue, it is the House of Assembly members whaecision based on the fact that | have an eight or a three year
have the confidence in people generally and particularly iterm: it will be on the merits of the argument. However, on

| do not agree with the
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the substantive merit of the argument, we have canvassédlking about consistency, we need to look at that matter. |
many of these issues, and | just remind members of thalso take some offence at the idea that | am not sensitive or
contribution made by Rob Lawson about powers of attornegourageous and do not know what | am talking about if |
in all other areas. | have made my position clear: when itlisagree with people in this room.
comes to decisions made by a third party, it ought to be 18, The Hon. R.D. LAWSON: | oppose this amendment
and those people who take on that awesome responsibilityecause a person under the age of 18 cannot make a will,
ought to be adult in every sense of the law, as in most othesnter into a contract, make a power of attorney, cast a vote or
areas. appoint an agent for any other purpose. If we are to reduce
As a matter of Party policy, where decisions are made byhe age of majority, we should do so by way of some general
individuals with respect to their own health immediately andaw and not by stealth.
where they are competent to do that it ought to be 16, and Tphe Hon. ANNE LEVY: | support the amendment. It
support 16 where personal decisions about their health aggcisions about their own health should be able to appoint an
concerned, but on this occasion, consistent with my argusgent to make decisions for them if they are incapable of
ments in this debate on this occasion and the previous timgsing so. | also am a mother, and | had every confidence that
that it was before this Chamber, I will be supporting 18 heremy children at a much younger age than 16 were perfectly
In clause 3, which deals with the eligibility to be appointed;apaple of being able to make decisions that affected
as an agent under the medical power of attorney unless th@jemselves, particularly regarding matters of such gravity. |
are over 18 years of age, | intend to supportthat also.  feel that it is insulting to young people to suggest that they
The Hon. M.J. ELLIOTT: There seems to be an are not capable of making sensible decisions. Someone by
amazing logical inconsistency, where people could vote fojyay of interjection suggested that young people of 16 can and
new clause 5a which provides that a person over 16 years gf, leave home. If a young person of 16 has left home—
age may make decisions about his or her own medical The Hon. M.J. Elliott interjecting:
treatment, as validly and effectively as an adult, which is The H ' ANNE LEVY- F ' d
what this Council put in quite strongly. You can make a € Hon. - Or Very good reasons, yes.

decision about any medical treatment whatsoever now buév'thOUt going into the reasons why young people leave

on the other hand, if this person knows that they are sufferin ome, 'L'Sg fap'g that rEan)t/t(:]o._ Ifhat tnﬁ a,?e of 16 tor 17 tthe)é
from an iliness which will eventually lead to their not being an make decisions about their neaith, it seems (o me o be

able to express their view (and we have already denied thefe"Tectly proper that they should be able to appoint someone

the right to be able to express it in advance)— 0 act on the|_r behalf, if the_y are not capablt_e of making
The Hon. R.R. Roberts interjecting: decisions, particularly if they live separately and independent-
The Hon. M.J. ELLIOTT: We have. We did that in the Y. from their parents and, for very good reasons, may not

previous clause, by way of an advance directive. wish to be assoc_lated with th_em. Or_1e may deplore that they
The Hon. R.R. Roberts interjecting: have such an attitude regarding their parents, but one would

The Hon. M.J. ELLIOTT: Yes, that's right. We denied need to know the reasons why, as the fault can be on both

it at the age of 16. You can talk about whatever treatment yoa'des' In such a situation, it would seem to me to be quite

want now, but you can't talk about what treatment you mighlanomalqu_s if they cannot get someone to act on their behalf.
! fAny decisions would then have to be made by a parent, who

want if you are incapable of passing those wishes on latef, be th ds of kil i d ite a diff i
That is one extreme logical inconsistency. We are also sayin;@ay € thousands of Kllometres away and on quite a ditferen

that whilst they can make decisions about what they want, i ave length from the individual concerned.
they are no longer in a position to make those decisions due 1he Hon. SANDRA KANCK: | support the amendment.
to failure in their health, they cannot even delegate theif Nere is a saying t,hat goes: if you |°Ye something set it free;
decision making power, which we have already acknowif itcomes back,_ it's yours;_lf it doesn't, it never was. | think
ledged they have, to someone else. | add that the delegatiiS Nas something to do with what we are dealing with here:
must be to someone over the age of 18 anyway, not to thefjo we {actually have enough courage in our relayonshlp WI'Fh
classmate or someone like that. It is an absolute logicdUr children to let them go free and make their own deci-
inconsistency to say that a person can today make whateveions? If we have done the right thing by them, I am confi-
decision they like about anything that affects their health bufleént that they will make the right decisions and that we will
they cannot for tomorrow make any form of advancebe part of those decisions. For tha}t reason, | support th_e
directive either directly or via an agent. a_lmendr_nent, because | know that, given the right opportuni-
The Hon. CAROLINE SCHAEFER: Mr Elliott has ties, children of 16 can and do make the right decisions.
spoken somewhat eloquently about young people who are The Hon. CAROLYN PICKLES: | support the amend-
dying. The assumption is that anyone who is going to appoinnent reducing the age to 16. It seems to me to be consistent
amedical power of attorney is dying. That is not necessarilyvith my support all the way through the Bill of the concept
the case. What about a young person who appoints their matgat 16 year olds are quite capable of making decisions about
and is then rendered in a vegetative state through a cd¢hether or not they should have certain kinds of medical
accident? The parents have absolutely no say over what willeatment or appoint an agent. Members have made their
happen to that person. | agree that there must be a mandatd¥§int regarding this matter, but | think it is logical that |
age, but | support 18 because, as the mother of three yours§ould support the age of 16, as | have done throughout the
adults, | believe that the difference in the ability to make aBill.
decision and the inconsistency between a 16 year old and an The Hon. BARBARA WIESE: | support the reduction
18 year old are quite remarkable. of the age to 16 for the purpose of the appointment of a power
However, putting that aside, if we make the age 16, &f attorney, because it seems to me that the only young
medical power of attorney will be the only power of attorneypeople who are likely to think about the question of making
that can be granted under the age of 18. So, when we asemedical power of attorney are those who are terminally ill
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or having to face some important decisions in their lifemembers of our society mature—not totally but certainly
relating to their health. sufficiently enough for me to suggest to this Council that if
The Hon. M.J. Elliott interjecting: we want to adopt this Bill, forward looking as it is, then some
The Hon. BARBARA WIESE: Exactly; they are not of the thoughts injected into it have to be just as forward
likely to become ill to spite their parents. In those circum-looking, otherwise it is a matter of taking two steps forward
stances, a young person who can make decisions now aband two steps backward. | have no doubt that, within four or
their health and medical treatment should also be able tfive years time when courage picks up apace, the Bill will be
make decisions about whether or not someone on their behdifick before us for amendment. | do not think that we ought
should make decisions for them should they themselve® wait that long. | think the time is nigh, and | would hope
become incapable of making a judgment. Because | feghat my small contribution may well have convinced those
strongly that young people in those circumstances shoulfitw amongst us who do not see it that way—even those odd
have that right, | support the reduction of the age. members who correspond with the Port PRiecorder
The Hon. T. CROTHERS: | did not intend to enter into The Hon. DIANA LAIDLAW: The Hon. Bernice
the debate, but it seems to me that the Bill that is now befor@fitzner, who is unable to be here today, has a similar
this Council is yet again another example of the sort of liberahmendment on file to reduce the age that a person can appoint
philosophy that has endowed parliamentary thinking in botta medical agent from 18 to 16. Therefore, she would be
this place and another place for the past 30 years in respestipporting this amendment. | do not want to dwell on this
of forward legislative thinking. If one addresses a Bill suchissue for long because | think most members have made up
as this, which, in the main, shows some forward thinking, itheir mind. However, because some members on this side
is lack of courage or lack of a liberal, in the broad sensehave personalised this issue of age by references to their
consideration not to support the fact that 16 ought to be thehildren or generally about children, | would like to make two
age at which the processes of decision-making that are gmints.
necessary under the aegis of this Bill should be arrived. First, this Bill does not seek to enforce all 16 year olds or
It seems to me to suggest that, and by way of interjectiomn fact all 18 year olds to appoint a medical agent. It simply
| indicated that one of the litmus tests one can apply to whagives an option to a person that at 18, as the Bill provides
I have asserted in respect of the processes of maturityow, or at 16 which is my preference, they can appoint a
becoming ever more enhanced at younger and younger agesdical agent if they so wish. There is nothing obligatory or
is to ask the question: how many people under 18 years of ag@mpulsory about this. Secondly, | would like to indicate—
have fully fledged their wings, left home and are living quiteand | think the Hon. Mr Crothers and possibly the Hon. Anne
responsibly on their own? Levy made this point—that, for instance, my 15 year old
An honourable member interjecting: niece is more than capable in my view of making a decision
The Hon. T. CROTHERS: | get a snide aside from the now not only about medical treatment but also about whether
colleague to my right. He has always been fairly well on myshe can appoint an agent. | think it is a great pity in this
right, by the way. instance if the Parliament denies her, when she reaches the
The Hon. R.R. Roberts interjecting: age of 16, the right to nominate me or her family to be such
The Hon. T. CROTHERS: | am sure you will. The a medical agent. | think it is extraordinary the fear that
colleague to my right says, ‘Very few.’ That is not true. | am dominates this Council from time to time about the abilities—
glad you are not my father; | might have started the trend The Hon. M.J. Elliott: Personal insecurity.
early. That is simply not true. By any standard, the number The Hon. DIANA LAIDLAW: Well, maybe personal
of people who are fully fledged and who have left the nest ainsecurity, but it is—
18 years of age is much greater today than was or has ever Members interjecting:
been the case. In some instances, that is due to a lack of The Hon. DIANA LAIDLAW: Well, | do not know what
proper parental upbringing. Sadly, that is the case in somi¢is, but why would some feel such fear to entrust a person
instances. But despite that, in most of the cases—some of nwho may wish to exercise this right?
children left the nest at 18, and I realise that could leave me Members interjecting:
open to all sorts of snide remarks—they have not suffered as The CHAIRMAN: Order!
a consequence. They are now just as law abiding—maybe The Hon. DIANA LAIDLAW: As | said, | think there
more so—as their father. But they are certainly as law abidingre members opposite who left school (it may have been the
as any other citizen in this State who has decided to stay &ton. Mr Weatherill) at the age of 14 and went out to the
home until such time as he or she marries. If you want to putvorkplace. In terms of age, people are particularly respon-
it to the litmus test that that is the way the youth of today aresible and able to make a decision if we in fact give them the
advancing then that is the question you ask. You do not makepportunity to reason this through and exercise the option. |
assertions based on someone coming from the backwoodswanted to record that on behalf of my nieces and nephews
Georgia or somewhere else. You do not make those types because, in terms of both the travel that they do interstate and
assertions— overseas and the responsibilities they take in the house and
The Hon. Diana Laidlaw: Or Port Pirie. for their school work, | have every confidence that they
The Hon. T. CROTHERS:—or Port Pirie, yes indeed— would equally be able to exercise such responsibility in terms
unless you can develop that sort of litmus test. The true testf nominating a person to be their agent.
which bears out that which | have said both now and in my The Council divided on the amendment:

only other previous contribution is that maturity is coming AYES (9)

earlier today than was the case. It was 21 in the 1890s. It was Crothers, T. Elliott, M. J.

21 in the 1950s. But with the avalanche of information, Kanck, S. M. Laidlaw, D. V.(teller)
whether we like it or not, it is now our lot to have to either Levy, J. A. W. Pickles, C. A.

suffer or receive gladly that which, in my view, has in a Roberts, T. G. Weatherill, G.

sociological sense changed the age at which the younger  Wiese, B. J.
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NOES (9 may be a substantial financial advantage in making the
Davis, L. H. Feleppa, M. S. decision to no longer maintain the support systems because
Griffin, K .T. t.) Irwin, J. C. there is a significant legacy, bequest or other provision in a
Lawson, R. D. Lucas, R. I. will for the person who is making the decision, the agent. In
Roberts, R. R.(teller) Schaefer, C. V. those circumstances it seems to me to be quite improper for
Stefani, J. F. the decision to be made by that person, yet if the interest is
PAIRS aminor interest or if itis an interest shared equally between,
Pfitzner, B. S. L. Cameron, T. G. say, all children of the grantor, in those circumstances one
The CHAIRMAN: There being 9 Ayes and 9 Noes, | cast could acknowledge that there is unlikely to be a significant
my vote for the Noes. conflict of interest.
Amendment thus negatived. Those who approach this issue on the basis that the agent
The Hon. K.T. GRIFFIN: | move: will be altruistic and will not be motivated by any material
Page 4, line 27—After ‘18 years of age may,' insert ‘while of P€nefit in taking one decision or the other are not really
sound mind,". addressing the issues that arise in family or other circum-

Clause 6(1) provides that a person may make an anticipatoFg"J‘nC.e.S in the real world. But | am not sure how that can be
grant or refusal of consent to medical treatment while of entified. It may be there is a requirement for the identifica-

sound mind, but there is no requirement that a person mulPn of the interest. Itis probably a good reason why in those

be of sound mind when making a medical power of attorneyC!rcumstances— _ o

This amendment will provide that a person must be of sound 1€ Hon. Carolyn Pickles interjecting: .

mind when making a medical power of attorney and ensures 1 1€ Hon. K.T. GRIFFIN: It may be. You might trust

consistency with clause 6. someone now but in five years’ time there may be different
The Hon. DIANA LAIDLAW: We accept that. circumstances. .
Amendment carried. The Hon. Anne Levy: Then you can revoke it. _
The Hon. DIANA LAIDLAW: | move: The Hon. K.T. GRIFFIN: Of course you can revoke it,

i | rollows: but perhaps you do not get to revoke it before you end up in
(Pﬁ’)e 4T'ﬁgtgcmﬁa?;‘;_p£§§2 rr]‘:;";]”itr’ge"’;ngu? o s or irihe vegetative state. There are all those sorts of possibilities.

the estate, of the grantor of a medical power of attorney doel is quite naive, I suggest— _

not invalidate the appointment of that person as a medical The Hon. Diana Laidlaw: I'm surprised youd let

agent, or the exercise of any power by that person under anybody make a will.

medical power of attorney. The Hon. K.T. GRIFFIN: You let people make wills, but
This clause seeks to make clear that the fact that a person hé®se people who—
an interest under the will or in the estate of the grantor of a The Hon. Carolyn Pickles interjecting:
medical power of attorney does not invalidate the appoint- The Hon. K.T. GRIFFIN: If you want your local
ment of the person as a medical agent or the exercise of amgwsagent to make your decisions for you, that is your
power by that person under a medical power of attorney. Thehoice. But circumstances change; that is all | am saying. In
Hon. Angus Redford raised a question as to whether a pers@ircumstances of life or death, where there is a pecuniary
who was to be a beneficiary under a will, for example, coultbenefit at the end, there does have to be at lgaste facie
be a medical agent. The person one appoints as a medicalspicion that there will be a problem. For that reason,
agent will no doubt be someone close or in whom one hagecognising that there may be a problem with it, at this stage
trust; in many cases it will no doubt be a spouse. Thd indicate that | will not be prepared to support it, but | think
amendment seeks to make clear that such a person canibés something we need to revisit on the recommittal to
validly appointed as a medical agent, notwithstanding tha¢ndeavour to resolve that potential conflict position.
they stand to benefit from the will or estate of the grantor.  The Hon. CAROLYN PICKLES: | support the amend-

The Hon. K.T. GRIFFIN: | am still contemplating this; ment. It seems that if you shut out everybody who might have
it may be one of those on which we will recommit. | can a financial interest in your will you shut out everybody who
understand the sentiments of it in terms of the wish not tds close to you. It may be your partner, your children, your
invalidate appointments, particularly where a member of @ister, brother, aunts or uncles. Whom do we have left?
family may be making decisions on behalf of anotherLawyers, | suppose. Quite frankly, | would want somebody
member. However, the difficulty is that there may well be al am close to, somebody | have known for a long time and
conflict of interest, whether within the family or outside the whom | trust to make these decisions on my behalf, and that
family, and the real concern is how one identifies, first, thas likely to be somebody who may benefit from my will. I do
potential conflict and then addresses the issue in terms of tht see the objection to this. One does not have to have this
exercise of the power. | have not yet resolved in my owmpower of attorney. It is not enforced on people: it is a free
mind how we should address this; | should have given somehoice that people make. | do not know that hundreds and
more thought to it, but it seems to me to be quite inconsisterthousands of people will rush into this without a lot of careful
for someone who is likely to benefit quite significantly from thought and consideration being given to it. | sometimes find
a decision to keep someone alive or to make a decision tihis debate amazing; people must have some strange relation-
withdraw the life support system, where that person may havehips. It is a matter of trust of people you know. You would
a substantial benefit or be likely to gain a substantial benefitant somebody whom you knew very well to make these
from it. decisions on your behalf. It could be your doctor. You might
For example, it may be that there is a life interest held bywish to have your doctor make the choice, although |

the person who is the medical agent, and the life interespersonally would not do that.
obviously, continues only whilst the grantor of the power of Members interjecting:
attorney survives. The moment of death is the moment at The Hon. CAROLYN PICKLES: It may be a doctor
which the life interest will terminate. On the other hand, therewho is not working on your behalf.
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The Hon. R.I. Lucas: A doctor of philosophy. prefer that that decision be left in the hands of the medical
The Hon. CAROLYN PICKLES: Yes.|am marriedto professional people who were dealing with me at the time.
a doctor of philosophy. However, if | did wish to appoint a medical agent it would
The Hon. Anne Levy: So it will be in her case. certainly be someone who was named in my will. | hope that
The Hon. CAROLYN PICKLES: It certainly would be there is sufficient safeguard elsewhere in the Bill to compel
a doctor of philosophy in my case. the agent to act in the best interests of the patient at the time,
An honourable member interjecting: as is similar to the Hippocratic oath for doctors or medical

The Hon. CAROLYN PICKLES: | do not think Dr  professionals. If | am not convinced of that | will readdress
Cornwall is a doctor of philosophy. However, | think there it at the recommittal of this Bill. At this stage | will support
is a lot of unnecessary angst about this clause and it ihe amendment.

unnecessarily restrictive if we do not support it. | wonder  The Hon. R.D. LAWSON: | also support the amendment.
whether the Attorney might like to give me a list of people |t seems that in absence of a provision such as this there is
whom he would be willing to support if this legislation goesjittle point in providing for medical powers of appointment.
through. The medical power of appointment has to be accepted by the
The Hon. M.J. ELLIOTT: It seems that without this person to whom it is granted. Strangers would not readily
legislation there are people who influence the doctor'sccept a medical power of appointment. | am sure no lawyer
decisions now. People in the family have a vested interest igould accept a medical power of appointment from a client.
the outcome and who could say to the doctor now, ‘We wanh close personal relationship must exist before this mecha-
you to keep trying to keep this person alive.’ The things ongjsm will be adopted. Without this provision you would
says one fears are probably easier without this legislation thagtfectively disqualify those persons who are the natural

with it. At least under this legislation you can say whom youholders of these powers such as spouses, children and
want to make decisions on your behalf. Currently under theg|ations.

It?v‘é,the d|trrr]ect (rjelahtlvesl will be queued up havmgtthheg tvx;o The fear about a provision such as this is based upon too
Oob's worth and all applying various pressures on the doc o[:ynical a view of human nature. The Hon. Caroline Schaefer

@ind I can readily understand that. However, if one takes a

body one considers to be self interested and who may try {Q e view, a doctor has a pecuniary interest in maintaining
accelerate or slow down things by the influence they bring tg 4 jite of his patient. Once a patient dies he no longer gets

R?tar on t(h;e docthr’s decision mﬁklnlgj.bScz[, theJear th"ét this fee. There is a conflict of interest in that sense, but one
orney-LLeneral s expressing should be turned around, ang, <+ overlook conflicts of that kindThere is also a potential
we should be looking at the current situation. | argue thatth'ﬁonflict of interest when one appoints one's spouse, for

is a significant improvement. exam e will- ;
- . ple, as trustee of one’s will: when one selects one child
The Hon. ANNE LEVY: | certainly support the amend- o644 of another to occupy positions of trust under wills and
ment. The fact is that appointing medical attorneys is nofers of attorney. Also, one does not know who would be
obligatory. If anyone fears that someone named in their wil isqualified in a provision such as this. With a will one
mlghF Warr:t to bump them off, theyfobwously vl\éour:d Not | nows precisely who are the beneficiaries of the estate. If one
appoint that person as a power of attorney. It they argy,eq ot have a will but dies intestate, there is a complex
concerned about conflict of interest, they will not appoint &y qchanism for determining the identity of the person who has
medical power of attorney. As has been stressed, it is NGl interest in one's estate. That can be very widespread, and

o_bllgatory; it is only '.f someone wishes it, and i those e gy presently undertakes inquires to ascertain who that is.
circumstances they will obviously want to appoint someong; might be relations many steps removed who have an
in whom they have complete trust. If you do not have;

. X : X interest in one’s estate and who would be disqualified from
complete trustin someone you certainly will not appoint thenbeing the holder of a power of attorney but who would be
as your medical attorney.

ANC A . absolutely unaware of the disqualification. | strongly support
As others have said, it is the person in whom one has y q gly supp

this amendment.
complete trust who is likely to be named in the will. The ) .
Attorney-General's suggestion that if the person named intth.The Hlon. DIANA LﬁlDLAW'd The hHor;.hBermce q
will stands equally with others in the will a conflict of interest izner also supports the amendment that | have moved.

would be reduced seems to be unnecessarily harsh on o nerally, it is the case ir_1 this Parliament that we deal with
children, or does it make a difference if there are two childre WS where we are focusing on corrupt and bad elements_ln
and one is appointed as a medical attorney and the other nat9¢i€ty, where people have done wrong, and we are seeking
This may reflect the fact that one happens to live down thé& redress that. We have a tenancy to think on the evil, the
street and the other lives 10 000 kilometres away. Does th@2d: the narrow, the wrongdoer—those who will sin. What
in any way reduce a conflict of interest? Does it in any wa))S so exciting about this piece of legislation is that it is so

reduce any potential conflict of interest? It seems to me to b{"€ign to this place: we are actually talking about trust, care
anonsense and love and believing that there are in society relationships

The essential point is that appointing a medical power ovhich are valid and which should be supported and encour-

attorney is not obligatory: no-one need do it if they do not2d€d- We are talking about human dignity, not human error,

wish to; and if they wish to do so the natural person will beS"@me and corruption, which is the general work of members
the person on this earth whom they trust most. in this place. _
The Hon. CAROLINE SCHAEFER: | have some Amendment carried.

difficulty with this. I am inclined to support the amendment.  The Hon. K.T. GRIFFIN: | move:

| have made perfectly clear that | would not wish to appoint Page 5, line 5—Leave out ‘medical power of attorney lapses’ and

a power of attorney because | would not wish to put that sofisert ‘the person is disqualified from acting as a medical agent under
of responsibility on anyone who was close to me. | wouldthe medical power of attorney’.
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As | explained earlier, this amendment will ensure that if aconsider that during the course of the debate and particularly
person becomes ineligible to become a medical attorney tres we recommit.
medical power of attorney does not necessarily lapse as it | would be very much opposed to the amendment which
does under the provision at present. If there are other medicédle Hon. Diana Laidlaw is yet to move that the medical power
attorneys, their appointments continue to be valid and theyf attorney should not authorise the agent to refuse medical
can exercise the powers under the medical power of attorneyeatment that is part of the conventional treatment of an
The Hon. DIANA LAIDLAW: | accept the amendment. illness and is not significantly intrusive or burdensome. We
Amendment carried. have had this debate at some length whilst the Hon. Dr
The Hon. K.T. GRIFFIN: | think | have already lost on Bernice Pfitzner was present. However, it suggests to me
this issue relating to the amendment to line 14. It is similathat it would allow a range of instructions to be given by an
to the other areas where incapability of making decisiongigent, even where a person is not in the terminal stage of a
remains in the Bill, in clause 6 in particular. Although I still terminal illness. | think that that is objectionable. This
believe that the amendment which | moved is the correchmendment is designed to bring those issue together.
description of the state of the grantor which must existatthe The Hon. DIANA LAIDLAW: | move:
time @he_ decision is tak(_a\n, nevertheless | defer to the fac_t_that Page 5, lines 17 to 19—Leave out ‘or’ and all words in lines 18
a majority of the Committee has not agreed with that positiongng 19

So, | will not move that amendment. | move: . . . .
. . . I will speak to this amendment in a moment. In the meantime,
Page 5, lines 15 to 19—Leave out this paragraph and insert

(b) does not authorise the agent to refuse the provisiona‘ would like to address the amendment moved by the

food or water (to be taken by the grantor, with or without Attorney-General and indicate that | staunchly oppose it.
assistance by mouth); and _ There are not many issues in this Bill on which | would want
(c) does not authorise the agent to refuse the artificiato take a last stand. However, this one is such an issue.

administration of nutrition or hydration unless the grantor g hcjause (6)(b) indicates various actions that an agent
is in the terminal phase of a terminal illness and has

expressly authorised the agent to refuse artificial nutritiorc@nnot authorise. Therefore, the clause seeks to set a base line

or hydration in those circumstances; and below which an agent should not be permitted to make
(d) does not authorise the agent to refuse— ) decisions.
U tgligt?edsglrgrstratlon of drugs to relieve painor  Thge gelect committee decided on the evidence before it

(i)  medical treatment that is part of the conven- that the threshold was to be the natural administration of food
tional treatment of an iliness and is not signifi- and water and the administration of drugs to relieve pain and
cantly intrusive or burdensome. distress. Nasogastric feeding is regarded by many as intru-

I had originally proposed to delete ‘the natural administratiorsive. It is very definitely intrusive treatment if it is not what
of food and water’, which is subparagraph (i) of paragrapthe patients wants. The select committee heard evidence from
(b), on the basis that the Bill as it exists at the present tim@xperts in palliative care that a natural part of the dying
would allow an agent to withhold nutrition from a person whoprocess is to reject food and water as death approaches. |
is temporarily unable to be fed naturally, for example, a postspoke to Dr Ashby last week, and he made a commonsense
operative patient or a person who is in a coma from whictstatement. He said that, when one feels generally sick, one
full recovery can be expected. In no way is that a propositio@lso has no wish for food and water. However, when one is
which I would be prepared to support, particularly when thedying one tends to feel 10 to 20 times sicker than one would
focus of this Bill ought to be on more extreme circumstancesiormally feel when one is sick. So, when one thinks about it,

If there is to be any withdrawal of food and water it should his statement that people wish to refuse water and food as
be only in the context of the care of the dying and under théleath approaches is quite natural.
strict controls set out in clause 16. | have a later amendment In no situation is food and drink withdrawn: it is always
which does partially address that issue. provided when requested by the patient. Of course, a humane

My present amendment seeks to accommodate my viedoctor and nurse (and doctors and nurses are generally
that an agent should not be authorised to refuse the natutalimane by nature) will always make sure that the patient’s
administration of food and water, that is, to be taken by thdips are moist and the like. To have food and water forced
grantor with our without assistance by mouth, and to qualifyupon them through nasogastric feeding is an oppressive act
the artificial administration of food and water by indicating that can cause extreme distress and discomfort. This is the
that it does not authorise the agent to refuse the artificiatiew not of me, having witnessed a near death experience of
administration of nutrition or hydration unless the grantor isa sister, but of Dr Ashby and others in the palliative care and
in the terminal phase of a terminal iliness and has expresslyospice business. The select committee, having heard the
authorised the agent to refuse artificial nutrition or hydratiorevidence, believed that it was an area where a person ought
in those circumstances. to be able, either by specific instructions in the instrument of

I acknowledge that the Hon. Mr Elliott has suggested thagppointment of a medical agent or by their choice of an agent,
by including in my amendment the requirement for anto ensure that their wishes can be carried out. The committee
express authorisation of the agent would in fact mean that igid not consider it fair or reasonable to expect an agent to
many instances what may have been a general medical powgermit the refusal of the natural provision of food or the
of attorney, which does not specifically refer to this, wouldnatural provision of water; therefore, the clause sets this base
in fact mean that a number of people would not in that evenline. Because it sets this base line, it is a critical clause for the
have their wishes honoured. whole of this Bill.

| indicate that, whilst that may be one of the consequences, Considerable discussion about my amendment occurred
| do not agree that that is necessarily a bad thing, althoughyhen we were debating the definition of ‘medical treatment’
if it means that we are in some way to reach some accommdast week. One of the reasons | indicated that | would not be
dation that | should remove the requirement for an expresgrepared to accept the Attorney-General’s definition of
authorisation in the power of attorney, | am prepared tomedical treatment’ at that time is that | wanted to be
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confident that subclause (6)(b)(iii) had been removed fronncapable of doing something. It is my argument that it can
this Bill, and only then would | be prepared to look at ainclude prevarication and uncertainty and not just be as a
change in the definition of ‘medical treatment’,a change irresult of being in a persistent vegetative state. It can also
definition that is reasonable on its own but not when onenean that if you are not in the terminal phase of a terminal
reads it together with subclause (6)(b)(iii). Therefore, | seekliness, paragraph (a) still applies. You might still be inca-
to remove it. pable; you might be in a coma, and in those circumstances

The notion which underpins the Bill is that of patient paragraph (a) would still authorise the agent, subject to
autonomy. A patient, when conscious, has the right to makeonditions and directions, to make decisions about the
the choice that they do not want certain forms of treatmentnedical treatment. So, it is very broad.

They have the choice to decide what in their view is intrusive  Paragraph (b) seeks to say that, notwithstanding the
and burdensome. The ability to appoint a medical agent is aoreadth of the authority given to the medical agent, the agent
extension of the notion of patient autonomy. The medicatannot do a number of things. As it stands at the moment, the
agent will be someone one trusts—nobody could argue witBill does not authorise the agent to refuse the natural
that; it would be illogical to do otherwise—to step in and provision or natural administration of food and water.
make those decisions in circumstances where one lacks thitially, | intended to move an amendment which was a bit
capacity to decide for oneself. It may be that specific andnore limited than my present one which sought to deal with
detailed directions have been left to cover all manner ofhe provision of food or water, but it seems to me that there
treatment. Clause 7(6)(b)(i) and (ii) establishes the base linmay be circumstances in which it may be appropriate to
below which a medical agent cannot go. As | indicatedaddress the issue of artificial administration if a person is in
before, | wish the Bill to provide that this baseline be that arthe terminal phase of a terminal illness. If subparagraph (i)
agent cannot refuse the natural provision and administratioof paragraph (b) remains, it is quite possible that, regarding
of food and water, and the agent cannot refuse the administra-person who is temporarily unable to be fed naturally—for
tion of drugs to relieve pain or distress. example, a post-operative patient or a person in a coma from

Clause 7(6)(b)(iii) brings more circumstances below thewhich a full recovery can be expected—the agent may still
baseline in a way which the select committee did note authorised to refuse the artificial provision or administra-
recommend, having heard evidence from a wide range dfon of food and water.
people and practitioners in this field. So, | am trying to The Hon. R.l. Lucas: Even where there is the likelihood
restore this Bill in this part to the recommendations of theof an almost 100 per cent chance of recovery, the medical
select committee and in the interests of patient autonomy arebent could refuse?
dignity. The Hon. K.T. GRIFFIN: That is correct.

The Hon. M.S. FELEPPA: | wish to support the The Hon. A.J. Redford interjecting:

Attorney-General's amendment. Subclause(6)(b)(i) seeksto The Hon. K.T. GRIFFIN: Itis correct. If there is almost
remove the word ‘natural’ from that provision, and the a 100 per cent prospect of recovery by a patient who is in a
deletion of that word would remove the possibility of coma, that person is incapable of making decisions—that is
deliberately depriving a non-terminal incompetent patient oprovided for in paragraph (a)—but the medical power of
proper tube feeding with the intention of causing death. Thattorney ‘does not authorise the agent to refuse the natural
word ‘natural’ should be taken in a very plain English provision or natural administration of food and water’. What
definition to mean ‘as provided by nature’ so that food shouldloes that mean? It means—

be taken by the mouth and swallowed naturally, which isthe The Hon. G. Weatherill interjecting:

natural way. By removing the word ‘natural’, | believe that The Hon. K.T. GRIFFIN: Yes, but if they are in a coma
‘without taking extraordinary measures’ could still be readthey may not be able to take naturally the provision or
as ‘refuse’. | wish to support the Attorney’s amendment. administration of food and water. | seek to pick that up in my

The Hon. R.I. LUCAS: The Attorney-General made a amendment. The natural provision of food and water is,
statement, which was partially supported by the Honpresumably, through the mouth, and anything other than that
Mr Feleppa, that a person could have the artificial provisions artificial. It is my view that paragraph (b)(i) cannot, in any
of nutrition and hydration refused by a medical agent wherevent, stand as it is.
in the normal course of events of treatment that person could | do not think anyone disagrees with the administration of
fully recover. Will the Attorney-General take me through drugs to relieve pain or distress. | disagree strenuously with
that? | would be most concerned if a combination of provi-the proposed amendment to delete subparagraph (iii) of
sions in the Bill allowed the circumstances the Attorney wagaragraph (b), because that would enable a medical agent
talking about to eventuate. perhaps to refuse the administration of insulin to a person in

The Hon. K.T. GRIFFIN: One has to recognise that a diabetic coma or pulmonary resuscitation, a blood transfu-
clause 7 does not relate only to those circumstances wheresin or a tracheotomy. In those circumstances, one must make
grantor of the power, that is the patient, is in the terminak judgment as to what is or is not significantly intrusive or
phase of a terminal iliness or in a persistent vegetative statburdensome. However, there will come a point at which
It is a broad power to authorise an agent by a power ofreatment may become burdensome, and the way in which |
attorney to make a variety of decisions, whether expressliiave endeavoured to address that is to leave in a provision,
provided for or expressed in more general terms. which is almost identical, in my paragraph (d).

Subclause (6) seeks to identify the limit of the medical My amendment seeks to guard against the circumstances
power of attorney. It ‘authorises the agent, subject to anyo which | have referred and to allow an agent, in the
conditions and directions contained in the power of attorneygircumstances of an incapacity to make decisions, to make
to make decisions about the medical treatment of the persarertain decisions but not to refuse the provision of food or
who granted the power if that person is incapable of makingvater with or without assistance by mouth and only in the
decisions on his or her own behalf’. | have put this argumenterminal phase of a terminal illness or, where it is expressly
before about what is incapacity, whether it means a person authorised in the power of attorney, the artificial administra-
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tion of nutrition or hydration. | have indicated that, if the whether you are diabetic or whatever (and the Attorney-
guestion of express authorisation is the only problem thaGeneral has put other examples).
members have with this, | am happy to give further consider- This provision reveals one of the significant concerns that
ation to that matter, but we must insist that the medical agergeople have about the legislation. There was a lot of debate
in the wide circumstances covered by clause 7 be not able tehen this Bill was last in the Chamber, and on this occasion,
refuse not only the natural provision or natural administratioras to what the Bill does and seeks to do, both overtly and
of food and water but also artificial administration in the sortscovertly, explicitly or implicitly, and what the varying
of circumstances to which | have referred. provisions of the Bill entail. This provision and package of
The Hon. R.I. LUCAS: | recall going through this matter provisions reve_al that the Bill talks about much more than
in the previous debate, and | thank the Attorney-General fogare of the dying. It talks about a whole range of other
refreshing my memory. | have significant concerns about thi§ircumstances where people have every expectation that they
provision. The problem, as the Attorney-General says, is th&2n come to a full recovery after a certain period where they
we are talking about people who are not in the terminal phasée incapable of making a decision; however, if they had
of a terminal illness. My colleague the Hon. Ms Laidlaw’s 9iven an open-ended authorisation to a medical agent then
amendment will make the provision even broader. Théha_t med|cal agent could refuse that treatment, in a whole
Attorney-General has cited the example of a post-operativéariety of circumstances.
patient who, with normal treatment by way of a nasogastric In a majority of cases there may well be no problem. We
drip in intensive care and in the next stage of recovery, halgave all been around long enough to know of the circum-
almost a 100 per cent guarantee of survival. So we are ngtances that can eventuate where such a provision as this
talking about the terminal phase of a terminal illness, but thigould in effect lead to a whole range of circumstances
Bill and the amendment moved by my colleague suggests th@€curring which most members in this Chamber would not
a nasogastric drip, which for some illnesses is a normatupport. | urge members, now that the Attorney-General has

treatment in the process of recovery, could be refused by 0 explicitly outlined the potential concerns of this clause, to
medical agent. at least at this stage support the Attorney-General’s amend-

ment and not support the removal of subparagraph (iii). On
ecommittal, any finetuning amendments that need to be
oked at in relation to the Attorney-General’'s amendment

My understanding is that this Bill is not meant to be abou
that, that it is meant to be about the terminal phase of
terminal illness. We have debated how long that period migh

be but, putting that to one side, this Bill is meant to be about" Pe Put. | think the safest course is to support the
care of the dying. We are not talking about people who, fo ttorney-General’s amendment at this stage and then, if need

a short period of time and in the normal course of events, allée on recommittal, we can tidy up the Attorney-General's

incapable of making decisions following an operation, but th mendment.
medical agent can refuse a nasogastric drip or some sort of
normal treatment and thus bring about the death of th
person when that person had almost a 100 per cent chance,
recovery.

The Hon. M.J. ELLIOTT: | indicate that | will be
oving a further amendment to this clause because I think
at what the Hon. Mr Lucas is arguing in relation to the way
he thinks it will currently be applied is not what everybody

intends by this legislation. | have a draft in front of me but |

_ This was one of the major issues upon which there wagyight change it slightly. | will indicate what my thinking is
vigorous debate when the Bill was last before the Council. L this stage so that people understand.

presume we will have the same vigorous debate again. | The Hon. K.T. Griffin interjecting:

strongly oppose that sort of provision in this Bill, which is The Hon. M.J. ELLIOTT: | think it is worth debating
supported by those people pushing the Bill in the communi%” the issueé cbﬁcurrently ’

and others, because | believe it takes it far beyond what is The Hon. K.T. Griffin intlerjecting'

stated: care for the dying. As the Attorney-General said, The Hon. M.J. ELLIOTT: On recommittal | will oppose

subparagraph (iii), which the Hon. Diana Laidlaw seeks t b
remove, talks about medical treatment which is part of the’ 04 @mendment because | have other problems with it. On
ecommittal | am willing to move these amendments to pick

conventional treatment of illness. The Attorney-Genera the core of the Attormnev’'s complaints. This Bill is not ol
referred to diabetics. Many members of this Chamber woul p y P " y

have had experiences with friends or relatives who suffe bout the care for the dying but is about respect for the

seriously from diabetic related illness where people can g%??iif{éhiﬂ[ﬁ'&g&lﬁz\ggg :%'ftﬁg?juﬁ:Owetg?ssgét‘éngese'ﬁﬁ
into a coma very quickly. A conventional treatment is ins.ulint respect t%eir wishes. We must beyve? careful that what-g
and with the treatment and other related treatments there JQ '>P ' Y

no problem: there is virtually a 100 per cent prospect o# \é?;%i?/(v)ir:ﬁ tl;]gtwvlmeicmive:rgoéhi:]hotsrfegoc?cl)shgtIf/vlzn?
recovery and for the person to continue with their life. pers y ying they X
particular treatments used on them which will not add to their

Thatis a conventional treatment for that illness which, inygjye of life in any sense, they should be given a chance to

most people’s views, would not be seen as significantlyefyse that via their agent. That can be tackled by the clause
intrusive or burdensome. The proposition suggested by Myroyiding:

colleague is to remove that so that the medical agent, if the d horise th ‘ h | .

. fuse the administration by . oes not authorise the agent to refuse the natural provision
person goes into a coma, can refu € adm natural administration of food and water—
anyone else of insulin to that person. This Bill is not meant0 N N GircUMSstances c ou ever refuse food and water:
to be about that. This Bill is meant to be about the care of th atl 'srlhglfr'rSt ?)'nt S can you everretus water:
dying: the terminal phase of a terminal iliness. Why on eartl ! Irst point—
are members in this Chamber being asked to suppoft the administration of drugs to relieve pain or distress.
provisions which in effect mean that people in certainThat is simply about care. Those two things are the first
circumstances can have treatment refused by a medical agetftsolutes. One cannot refuse natural provision of food or
when there is virtually a 100 per cent chance of recovery—water or administration of drugs to relieve pain or distress.
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The Hon. K.T. Griffin: What do you mean by ‘natural’? stances and, quite clearly, the drafter of clause 7 had that in

The Hon. M.J. ELLIOTT: In the sense that the under- mind by deliberately omitting the reference to a terminal
standing we have had in our debates so far was about the fggtase of a terminal illness.
that food and water is delivered to the mouth and they are |invite members to consider the effect of clause 16 of this
capable of ingesting it or not. | will go a step further. So,Bill. As | understand it, what the drafter is seeking to do is to
whether they are dying or not, when they are not capable dfive a reasonably broad power to an agent. That is the first
making their own decision because they are temporarilpoint. The second point is that the drafter is seeking to
unable to do so, never ever will those things be refused tpreserve the sanctity of human life in two ways: first, in
them, under any circumstances: dying or not. However, as tgpecifically stating that there cannot be assistance in relation
the capacity to refuse the artificial administration of nutritionto suicide as set out in clause 17; and, secondly, in notin any
and hydration, and perhaps also medical treatment which igay interfering with the criminal law or the civil law other
part of the conventional treatment of an illness and which ishan in the area of the care of a patient in the terminal phase
not significantly intrusive or burdensome, those two areof a terminaliliness. So, if an agent sought to do something
meant to apply when a person is in fact dying, either in thén relation to the care of a patient who was not in the terminal
terminal phase of a terminal iliness or in a persistent vegetgshase of a terminal illness, that person, whether it be a doctor
tive state. My preference, and | am thinking this through oror an agent, would not have the protection of clause 16, and
the run, is a clause that provides: it seems to me that a person in that situation would without

... does not authorise the agent to refuse the natural provisiodoubt incur a civil or criminal liability.
or natural administration of food and water or the administration of  If | go back to what the Attorney-General says about
drugs to relieve pain or distress— someone adopting a euthanasia stance when there is no
at that point | am saying under any circumstances— terminal phase of ater'mi'nal iIIness, t'hey Wi|! run the real risk,
or the refusal of the artificial administration of nutrition or hydration, as they do today, of criminal and civil sanctions. | cannot see

or medical treatment that is part of the conventional treatment of aROW the amendment proposed by the Minister for Transport
illness and is not significantly intrusive or burdensome, unless then any way impinges upon the ultimate criminal and civil

grantor is in the terminal phase of a terminal illness or in a persisternabimy of people in this situation. To say that it authorises
vegetative state. someone to hasten another person’s death when they are not
I think that achieves the aims that this clause always had arig a terminal phase of a terminal illness draws a very long
they are probably achieved because of its interaction withow. As a lawyer, | would find it very difficult to say to an
clauses 9 and 16, because let us not forget that there asgent that in any way, shape or form does this clause as
criminal sanctions in relation to a general practitioner. Theproposed by the Minister for Transport authorise some form
effect of that would always have been that way, but byof euthanasia—and | use the word ‘euthanasia’ advisedly—
moving something in this form it seems to address the issuashless that person is in a terminal phase of a terminal iliness.
raised by the Hon. Mr Griffin, the Hon. Mr Lucas and the |f someone did that, they would not have the protection of
Hon. Mr Feleppa. At the end of the day | think it achievesclause 16, whether they be a doctor or an agent. | wonder
what the heart of this Bill is about. | may not have realisedyhether or not the Attorney’s suggestion in that regard is
that there are other consequences in relation to what | agorrect.
moving, but in general terms an amendment along those lines | agree with what the Hon. Mr Elliott says in relation to
will achieve what almost everybody here is saying that theyhe amendment, although | hope that the amendment is
want. drafted in such a way that it does not impinge upon the ability
The Hon. A.J. REDFORD: With some trepidation and of someone to grant the agent power in a non-terminal phase
with all due respect to the Attorney, | disagree with some obf a terminal iliness. | will cite a simple example. If | become
his comments in relation to the effect of subclause (6)(b). limentally affected as a consequence of some road trauma, |
the Attorney's amendment is successful then it is my viewnay want to give my agent a direction that | be sterilised. |
that the appointment of an agent would achieve absolutelyee the Hon. Mr Crothers getting excited at that prospect. But
nothing. one could envisage many situations where you are notin the
I will deal with (b) which, as currently stated, does not terminal phase of a terminal illness but where you want to
authorise the agent to refuse the provision of food or wategive a medical direction. One would hope that any amend-
with or without assistance by the mouth. What concerns menents the Hon. Mr Elliott puts will cover that area.
is someone who is in a permanent coma state or what is on The Hon. K.T. Griffin: In what circumstances would you
the face of it a permanent coma state. It seems to me that tigéve a direction that you wanted to be sterilised?
agent is powerless to do anything in that situation. As | The Hon. A.J. REDFORD: One example is if | became
understand it, there is no real definition of ‘death’ outside thementally retarded as a result of an accident. | see that the
common law. | do not think the Natural Death Act has aHon. Ron Roberts is wondering what circumstance could
definition of ‘death’, and | think the generally acceptedpossibly make me more retarded than | currently am! There
definition of ‘death’ at common law is where all brain activity may be a situation in which | am so physically ill that | do not
ceases. If | am wrong in that, | am sure | will be corrected. want the capacity to bring children into this world. Those are
That can also be the subject of some argument, and but one or two examples, and | am sure the same would apply
seems to me that, if you delete the term ‘natural’ fromto members of the opposite sex. | am not sure that the
subclause (1), which is effectively what the Attorney seekgroblems that the Attorney alludes to are there, because |
to do, we bring an agent back to where that agent cannot dbink the sanctions of the criminal and civil law are not
very much at all. Perhaps | have misunderstood what thexcluded by that clause. What does concern me is if the
Attorney says, but this clause and the clause in relation to th&ttorney’s amendments are carried, and | may be wrong on
appointment of agents has much more to do than the care tfis because | was looking at the wrong clause earlier, it may
the dying and death; it can also apply in relation to a wholdbe—
range of other treatments in a whole range of other circum- Members interjecting:
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The Hon. A.J. REDFORD: | think there will be occa- we are moving in part in the direction in which | want to
sions on which an agent should be entitled, where someomaove and in which the Hon. Mr Elliott seems to be wanting
is in a coma that will go on forever, to withdraw the provision to move as well.
of administration of food and water. As the Minister for ~ The Hon. M.J. ELLIOTT: In responding to the
Transport says, the withdrawal of food and water is a venAttorney-General previously, | said that | saw that the key
natural thing in the dying process. argument he was putting was a legitimate one, but in fact his

The Hon. CAROLINE SCHAEFER: As the Hon. Mr amendments are doing a number of other things beyond that
Lucas said, this is revisiting that which was said previouslywhich | proposed. He mentions the terminal phase of a
in many cases. | am attracted at this stage to what the Hoterminal illness only in relation to nutrition or hydration. It
Mr Elliott has forecast he will move. | do not know, until | is not uncommon for a hospitalised person who is dying and
see it, whether that will be the case. Currently | will supportin the late stages of a disease, who is going through a great
the Attorney-General. | am adamantly opposed to theleal of suffering and who may be unconscious then to come
amendment moved by the Minister for Transport for thedown with pneumonia or some other thing which ultimately
simple reason that this provision of the Bill deals not simplywill accelerate their death. As the Attorney’s amendment now
with those in a terminal phase of a terminal iliness but withstands, there would continue to be in my view some relatively
anyone who is permanently or temporarily incapable ofaggressive treatment of a sort that some people would not
making the decision for themselves. In that case, one camant.
envisage numerous circumstances where it would be immoral [If | was in the terminal phase of a terminal illness and was
and illegal, in the broadest sense, to refuse medical treatmeinta persistent vegetative state, | would be most concerned if
that is part of conventional treatment. | do not need to givé got pneumonia and was being treated for it. As far as there
further examples, but there is nothing wrong with spelling outmay be some subliminal consciousness, | would like to
that that is not what this Bill is meant to achieve. believe that | was getting some form of pain relief, and this

The Hon. K.T. GRIFFIN: It seems that the Hon. Mr legislation makes plain that that must occur. However, to be
Elliott is proposing amendments that are very much in linénvolved in anything which could still be considered to be
with mine. | will be interested to see the amendments wheaggressive treatment—and | do think the whole question of
they come off the printer because he is seeking to achieve,liteing not significantly intrusive or burdensome leaves a lot
seems to me, almost identical objectives to those that | ampen to question—is a worry. They say that giving a person
seeking to achieve. antibiotics is not significantly intrusive or burdensome. | am

Members interjecting: sorry, but in my view in some circumstances it is, and |

The Hon. K.T. GRIFFIN: What the Hon. Mr Elliott would certainly hope that my agent would take that view as
explained may come out differently in the drafting processyvell.
but what he was explaining that he was seeking to do was in The Hon. K.T. Griffin: That’s not precluded.

line with what | am trying to achieve. The Hon. M.J. ELLIOTT: |am sorry, but | think itis in
The Hon. Diana Laidlaw: You want clause 6(3)(b) and the way you have currently drafted it. This Bill is about two

he doesn't. things: care for the dying and respect for the wishes of the
The Hon. K.T. GRIFFIN: He does want it—he said he dying.

wanted it. He has a provision to do it. The Hon. K.T. Griffin: This clause is not just about that.
The Hon. Diana Laidlaw: But he doesn’t want it in that The Hon. M.J. ELLIOTT: This clause is fairly central

form. to the way the whole legislation will function. It is probably
The Hon. K.T. GRIFFIN: There may be some modifica- the most important clause in the whole Bill, and if we do not

tion to it; we will see. get this clause right the intent of the whole legislation will be
The Hon. Diana Laidlaw: And that’s fundamental. undermined. Although other clauses tackle them, in acknow-
The Hon. K.T. GRIFFIN: It is fundamental to my ledging the concerns some people have raised about the fact

position. that treatment may be denied to people who may recover, we
The Hon. Diana Laidlaw: And mine. must ensure that there is a protection for that circumstance.

The Hon. K.T. GRIFFIN: We will see how the Hon. Mr  That is why | am saying that we may need, for the sake of
Elliott decides that his drafting should come out eventuallyclarification, to prescribe under what circumstances food,
I will not revisit the debate, except to say that | am seekingwater and medical treatment may be denied. That may be
in the circumstances of a medical power of attorney (whiclecessary, but the amendment as the Attorney-General has
covers not only the circumstances of dying but also those ahoved it goes a step beyond that and denies the wishes of
partial incapacity), to prevent the agent from being able tgeople being granted by way of their agent and, as such,
make certain decisions which, if made, may cause death bundermines the whole intent of the legislation, intentionally
which, if not made, would potentially facilitate the recovery. or not.
That is the concern | have. It is consistent with the concern The Hon. R.l. LUCAS: | sense some coming together of

which the Hon. Mr Elliott has expressed. a number of elements. As | understood it, whilst there are
The Hon. A.J. Redford: If someone is in a long-term some differences, the consistency between the Hon. Mr
stable coma, you cannot turn the switch off. Elliott's position now and that earlier outlined by the

The Hon. K.T. GRIFFIN: Ifitis a persistent vegetative Attorney-General is that the package of amendments would
state, as the Hon. Mr Elliott was talking about, you can makénave the consistent elements of agents not being able to
a decision. | have talked about the terminal phase of afuse the natural provision of food and water and not being
terminal iliness; that is correct. If it is a persistent vegetativeable to refuse the artificial administration of nutrition or
state, it may be appropriate for the attorney to make somiydration in some circumstances. There is a difference in the
decisions. However, we are moving in the same direction; iexplanations of the Hons. Mr Griffin and Mr Elliott. There
is as simple as that. | suggest that honourable membeis certainly consistency in the agent not being able to refuse
support my amendment. | know we will revisit it, but at leastthe administration of drugs to relieve pain and distress as well
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as on the agent’s not being able to refuse medical treatment Amendment thus carried.
as part of the conventional treatment of an illness which is not  Progress reported; Committee to sit again.
significantly intrusive or burdensome in certain circum-

stances. The Hon. Mr Elliott sought to add on a few words at [Sitting suspended from 6.5 to 7.45 g.m.
the end of that amendment to limit it to the terminal phase of
a terminal illness. SECOND-HAND VEHICLE DEALERS BILL

However, the consistency was that the conventional . .
treatment of an illness that was not significantly intrusive or Adjourned debate on second reading.
burdensome would be an element of the package with some (Continued from 18 October. Page 455.)

additional words that the Hon. Mr Elliott was talking about. ]
As the honourable member has identified in relation to the 1he Hon. SANDRA KANCK: The Democrats support

artificial administration of nutrition and hydration, there the second reading of this Bill, although we have concerns

might have been equally a difference. As | understood Horbout several aspects of it and reserve the option to introduce
Mr Griffin, he is trying to limit that to ‘terminal phase’. The @mendments in Committee, subject to how well the Attorney-
Hon. Mr Elliott's approach, at least in the way he explained®eneral addresses our concerns. Our biggest concern is that
his amendment earlie—he may well rethink that as he draft@'®ater inroads seem to be being made in advancing the
it—was slightly different. However, the essential elementdnterests of lawyers and insurance companies than those of
of that package seem to be fairly consistent. | support thEonSumers and second-hand motor vehicles. The replacement

Attorney’s amendments now, but | am prepared to listen 1&of the second-hand motor v_ehicles compensation_fund with
the Hon. Mr Elliott’s slight variations on recommittal. a privately run warrantee insurance scheme raises some

The Hon. M.J. ELLIOTT: | must stress that although questions. It seems that the introduction of compulsory

those variations might appear to be slight on the surface th@'ofessm_nal indemnity insurance is a common theme through
legislation will be fundamentally different in the way it much legislation we have been asked to consider in this place

works. | cannot accept the Atforney’s amendments, noltatre;:)saa:]?gsltwould certainly be a boon for private insurance

| disagree with the intent of what h heis trying™ ! . .
because | disagree © Intent o what ne Says he 1S try %Oleethe Hon. Anne Levy, who has raised many questions

actually to achieve but because of what will actually occur . . o !
because of them. They will undermine the whole intent an@P0Ut this proposed indemnity insurance, | would like some
ore detailed information about the proposal. In particular,

purpose of the legislation, even though superficially they™

might sound almost the same. | am addressing the problenllz‘i".OUId like to s]ee some evigence of ho(\j/vr\:var(rjantee inder}r:.nil-
that he raised, but | argue that the result will be different. Y Insurance has operated in second-hand motor vehicle

The Committee divided on the Hon. K.T. Griffin's !ndustrles elsewhere. | personally do not see how private
insurers could provide as good coverage at a lower cost.

amendment: AYES (11) Queensland, Victoria and New South Wales have schemes
Crothers. T Elliott. M. J similar to our seco_nd-hand motor vehicles compensation
Kanck S’ M LaidIaW D V (teller) fund, knewn as fidelity funds and_, though Western Aust_ralla
Lawso’n R D Levy, J ,A W has no similar consumer protection mechanism spe(_:mcally
Pickles ’C .A ’ Redferd A J' fer car buyers, there is a strong rumour that there will be a
Roberts T G Weathe}ill .G. f|dellty fund scheme similar to those in New South Wale_s,
Wiese B J ) T _\ﬁctona, Q_ueensland and CL_lrrentIy in South Australia,
T NOES (9) introduced in Western Australia. _ _
Cameron. T. G. Davis. L. H. The reason given b_y the Attorney-General for_the intention
Feleppa M S. Griffin’ K. T. (teller) to replace me_mbershlp of the secor)d-hand vehicles compen-
Irwin. J. C Lucas 'R. | sation fund with warrantee mdemnlty insurance was, ‘Why
Roberts R R. Schaefer CV should the bad boys’ fau!ts be paid for by the hones_t J(_)hns?’
Stefani J E ' The Attorney-General discussed the case of Medindie Car
R Sales and the special levy that was collected from other car
Majority of 2 for the Ayes. dealers to cover the damage bill to consumers as a result of
Amendment thus carried. Medindie Car Sales’ failure. But will not the honest Johns
The Committee divided on the Hon. Diana Laidlaw’s pay for the bad boys’ faults with warrantee indemnity
amendment: insurance? Surely that is the whole idea of insurance—
AYES (11) averaging and spreading the risk.
Crothers, T. Elliott, M. J. The exclusion from eligibility for a licence of people who
Kanck, S. M. Laidlaw, D. V. (teller) have been convicted of an offence of dishonesty—those
Lawson, R.D. Levy, J.AW. suspended from carrying on an occupation, bankrupts or
Pickles, C. A. Redford, A. J. those subject to an undischarged section 10 agreement under
Roberts, T. G. Weatherill, G. the Bankruptcy Act—should substantially lessen the likeli-
Wiese, B. J. hood of a Medindie Car Sales type disaster. From a
NOES (8) consumer’s point of view, the compensation fund works very
Cameron, T. G. Davis, L. H. well and it seems, if the Government is keen to put the
Feleppa, M. S. Griffin, K .T. (teller) interests of consumers first, the fund should be maintained.
Lucas, R. I. Roberts, R. R. Interestingly, though, the Government is removing the
Schaefer, C. V. Stefani, J. F. sufficient knowledge and experience qualification for license
PAIRS applicants. | would like to know the Attorney-General's
Pfitzner, B. S. L. Irwin, J. C. reasons for this apparent relaxation, given that he is tighten-

Majority of 3 for the Ayes. ing the criteria in other areas. | am interested also to know the
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Attorney-General’s reasons for transferring the jurisdictiorthat respect. To some extent, it may be argued that the
for adjudicating disputes arising from second-hand car sale®duction in the period of warranty from 15 years to 10 years
from the Commercial Tribunal to the Administrative Appealsand the introduction of the kilometrage beyond which
Division of the District Court. What benefit would there be warranties will not apply might be regarded as environ-
to consumers or small car dealerships from more formal cournentally friendly, because, although it may mean a reduced
procedures? price, it will also provide less incentive for people to buy and
I am disturbed by the move to extend the exemption of theleal in these sorts of motor vehicles. That might be just a
dealer’s duty to repair second-hand vehicles to vehicleperipheral consequence of the reduction in the warranty
priced between $3 001 and $6 000. Although this applies onlperiod.
to the first 3 000 kilometres or two months after sale, this Both the Hon. Sandra Kanck and the Hon. Anne Levy
certainly does not appear to be in the interests of the corraised issues about the Commercial Tribunal. In the Land
sumer. For a $6 000 purchase, should not a consumer be al#igents Bill, | have already addressed the question of the
to expect more than 3 000 kilometres or two months wortrabolition of the Commercial Tribunal. | repeat what | said
of utility from a vehicle? Should not the repair bill for a then: there is no intention of the Government to remove the
major defect in a vehicle at the time of sale which takes mor€ommercial Tribunal by stealth. | have been talking about
than two months to surface be paid by a dealer? | also do néiis possibility since early this year. As | said in the course
see how the proposed decrease in the vehicle age criteria fropfithe reply in the Land Agents Bill, there is a problem that
15 years to 10 years within which dealers owe the same dutfwe abolish the Commercial Tribunal in up-front legislation
to repair vehicles could possibly be in the interests of thaow it will still have to be continued on until we manage to
consumer. amend all the other legislation which is dependent upon the
I am curious to know of any instances of motorcycleexistence of the Commercial Tribunal. The Government took
dealers going bankrupt and leaving their customers in ththe view that, in the context of the review program, it was
lurch and whether it is really warranted to bring motorcyclepreferable to look at each case on its merits and determine
dealers under the gamut of the Act, given that motorcyclewhere the jurisdiction ought to lie with the knowledge that we
are a lower cost item than cars. It would not surprise me if thavould be moving ultimately to abolish the Commercial
extra financial burden on motorcycle dealers as a result offibunal than to do it the other way around. That is an issue
having to pay indemnity insurance was to the detriment of théhat members will be able to address in the course of the
interests of motorcycle buyers. | am also confused by th€ommittee consideration of this Bill.
Government's intention to delegate certain powers to the Access for consumers to the Commercial Tribunal under
industry’s peak body, the Motor Trade Association, while atthe present Second-hand Motor Vehicles Act is extremely
the same time it is apparently removing some responsibilityimited. The tribunal can only hear claims arising from failure
for its members by scrapping the industry indemnity fund into honour warranty commitments to repair the vehicle and
exchange for individual professional indemnity insurance. claims against the indemnity fund when the dealer is dead,
Despite these concerns, | believe there are a number @fsappeared or insolvent. There is no general right to go to
positive features in the Bill. The Democrats support thethe tribunal for disputes over breach of contract, and the
extension of disciplinary action against dealers who, althougFommissioner for Consumer Affairs has in the past referred
not necessarily acting illegally, behave contrary to the Actmany consumers to the general court system when attempts
but this does not make it necessary to transfer the adjudic& negotiate a settlement have failed. Only consumers can
tion of these matters from the Commercial Tribunal to thebring such matters to the tribunal. Car dealers, small and
District Court. We support the lowering of the threshold onlarge, must commence all matters in the general court system.
car sales before someone is deemed to be a dealer from dike proposals under this Bill offer a much better system for
to four cars a year and welcome the Government's intentiogonsumers and car dealers than that under the existing laws
to remove an individual's power to waive certain rightsfor two reasons.
conferred upon him or her allowable under the old Act. |  First, all warranty matters will be heard in the Magistrates
would also like to take this opportunity to ask the Attorney-Court regardless of cost. The Magistrates Court is just as
General whether in his opinion there are possibilities tgnexpensive and informal as the Commercial Tribunal so
enhance environmental protection under this Act. Soutlgonsumers will lose nothing there. Secondly, the Bill puts in
Australia has one of the oldest car stocks in the country, anglace formal compulsory conciliation requirements as a
| am concerned about the question of their environmentadrerequisite to going to court which also will help consumers
friendliness. | would like to know whether the review teamand car dealers obtain a mutually attractive settlement without
which drafted this Bill examined options for making our carthe stress of going to court. In the financial year 1993-94
stock more environmentally friendly. We support the secondhere were 66 hearing in the Commercial Tribunal concerning
reading. second-hand motor vehicles. Of these, five were disciplinary
matters, 22 were licensing matters and 39 were civil matters,
The Hon. K.T. GRIFFIN (Attorney-General): 1thank  meaning that they dealt with warranty and related claims. The
members for their contribution to the Bill. | will deal with one Chairperson of the tribunal heard an additional six matters
or two issues raised by the Hon. Sandra Kanck, and the othesgiting as judge alone. The Commissioner for Consumer
may be picked up during the course of my reply. If | overlookAffairs, by contrast, handled 674 matters dealing with the
anything in my reply, | will be happy to pick it up in Commit- purchase of second-hand motor vehicles.
tee. The Hon. Sandra Kanck suggested that there may be | turn now to the question of warranty provisions. The
some potential to enhance the environmental friendliness ¢fon. Anne Levy raised the issue of the Government’s
motor vehicles by a different approach to, | suspect, oldeintention to lower the age of a vehicle eligible for warranty
vehicles under this Bill. | do not think that the legislative from 15 to 10 years. The Hon. Sandra Kanck also has done
review team considered that issue, but | will be able tahat today. The Bill proposes to amend the existing warranty
confirm that in Committee, and | will seek some advice inprovisions by excluding vehicles which are over 10 years old
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or have travelled more than 200 000 kilometres. | know thainsolvent. Of the 58 times the fund was drawn on in the

the RAA has been making representations on the issue. Thet®893-94 financial year, at least 52 of the claims were as a
have been consultations by the Government with the RAAesult of insolvency or disappearance of the dealer. It is also
and it chose to make some public comment inAldeertiser  intended that there would be no excess provisions in the
this morning, which is its right to do. As | say, there werepolicy, and the premium would be set on the basis of the
some consultations with the RAA. The RAA does not agreelaims history. Consequently, consumers would not be liable
with everything the Government is doing and nor for thatfor any excess and the policy would cover all aspects of a
matter does the Motor Trade Association. In some respectiealer default.

the Bill is a compromise of views but also represents some |p, relation to the question of dealers being subrogated to
of the Government's own views about the way in which thisthe insurance company;, it is intended that this will not be the
industry ought to be dealt with. _ ~ case and any ruling of a conciliation conference would be
Itis the Government's intention, following consultations, accepted without question. Further, it is understood that the
to move an amendment to reduce the provision of 200 00fhsyrer would not seek to be represented at conciliation
kilometres to 160 000 kilometres. The amendment proposeghnferences except in extenuating circumstances where the
by the Government will bring the provisions of the Bill gealer is dead, has disappeared or is insolvent. The MTA is
relating to the vehicles which are covered by warranty morgyso investigating the issue of the term of the policy using the
closely in line with legislation currently in place in New puilders insurance scheme as an example. This scheme
South Wales and the Northern Territory. In these Stateyrovides for a five year term. As can be seen from the scope
vehicles are not covered by warranty if they are more than 1gf negotiations that the MTA has been conducting with the
years old and have travelled more than 160 000 kilometre%surance industry to date, a very favourable extent of
I understand that a number of other States are also consideyverage should result. | will need to examine the fine details
ing amending their legislation in a similar manner. of the proposed policy when it becomes available, and | give

~ When a vehicle is subject to warranty, an additional coshn assurance that this will be assessed against the current
is passed on to the consumer to cover the warranty. Thecope of the fund.

Government’s proposal will mean that there will be a cost
saving to consumers on the purchase price of vehicles whicttﬂ
fall outside the 10 year/160 000 kilometre range, and th

ossibility of a consumer buving a newer vehicle than miah ehicles by secondhand motor vehicle dealers. In reality, the
p Y . ying 9 orrect reference should be the Consumer Transactions Act
have been possible on their budget should warranty provi

sions have applied to the vehicle that they were considerinﬁnOI not the Fair Trading Act. Under the Consumer Transac-
buying. Apart from this Act, there are no other statutory 'ons Act, every item purchased or procured within a certain

warranties that explicitly cover secondhand goods. Provisio ponetary limit must be fit for its purpose. The warranty
: plicitly . X : rovisions under the Secondhand Vehicle Dealers Act apply
relating to merchantable quality always take into account th

age of the item. Motor vehicles depreciate as they get old ea:ndsltl?ﬁatoctgﬁsfmpésglaﬁInscc?r?t(ijntjoeCtoomtzna?/r:a 'Z\fjvd\?t'gﬁ;
and become more expensive to repair. Therefore, consumeggfeguardS
who purchase older vehicles cannot expect to acquire them = ) )
in the same condition as a person who acquires a new vehicle. In relation to liens on a car that has gone for repairs, a
As to the honourable member’s invitation for the provisiontePairer has always had the ability to impose a lien on a
of information from Government as to the number of cargepaired vehicle for unpaid work, and it is not proposed to
which are in the 10 to 15 year old age bracket and which arehange from that position. Such p_roblems are, in fact, rare.
sold in South Australia each year, my officers have madd he most common problem experienced by a consumer has
some inquiries and so far they have not been able to ascertaifnPly been arefusal by the dealer to acknowledge his or her
this information, certainly within the areas they have so faf€Sponsibilities to repair the vehicle at all. It is pleasing to

Reference is made to whether protection is provided under
e Fair Trading Act in relation to the sale of secondhand

checked. have support for the removal of the requirement on the part
The Hon. Anne Levy: Motor Registration gives the age ©f @ dealer to register repair premises. It is also pleasing to
of the vehicle. have support for the amendment to the deeming provision

The Hon. K.T. GRIFFIN: | have indicated the inform- contained in section 35 of the Bill, which shifts the onus to
ation so far; it may be that some further inquiries will elicit P€ople who sell over four cars a year (instead of the present
that information. Inquiries from other sources such as th&iX) to prove that they are not dealers.

Motor Trade Association have also proved to be fruitless. | |turn now to the avoidance of contracts under sections 17
am not aware of whether or not the officers have actuallyand 32. Under section 17 of the Bill a failure by the dealer to

checked with Motor Registration. My understanding is thatprovide a contract which is in writing and which is signed by

they have and that the information is not available, or noboth parties will mean that the contract is unenforceable
readily available, anyway. | will continue to have the under subsection (2). Where the other details required by
inquiries made and elaborate on that further in the Committesection 17 (such as description, registration, price and place
consideration of the Bill. of repair) are absent on the written document, the dealer

I turn now to the requirements for insurance. In terms ofcommits an offence but the contract is still enforceable.
the extent of the insurance cover, the MTA is currentlyNothing in the Bill, however, takes away from a consumer the
conducting negotiations with a major insurer on the terms andght to sue the dealer for any monetary loss arising from
extent of insurance cover. It is intended that the insurancbreach of contract or misleading or deceptive conduct, or any
policy would mirror the existing provisions of the othervalid reason. Itis simply that complete failure to write
Secondhand Motor Vehicle Compensation Fund. Using thdown the contract at all will automatically make the contract
equivalent scheme operating in the building industry, thisinenforceable whereas, for the other matters, the consumer
would mean that a claim could be made on the insurance iwill need to prove that some monetary loss has been sustained
the event that the licensee dies, disappears or becomby the failure.
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It would be extremely draconian and unfair to dealers ifaccess to finance. Further, while it is stated that the three day
they lost the right to enforce the contract because, focooling off period is reasonable, suggestions have been made
example, they failed to write down the registration numbeiby sections of industry to reduce the cooling off period to one
of the vehicle on the contract when this information wouldday, although there is no general agreement on this. This
have been provided in schedule notices attached to the vehidemonstrates that the introduction of such a provision is
under section 16. The provisions of section 32 exactly mirrofraught with difficulty, and there is no guarantee that
those in the existing Act and have, as far as | am aware, oftetonsumer protection is enhanced.
been relied upon for a successful prosecution. The focus of The Hon. Anne Levy raised a question in relation to the
the provision is on the criminality of the activity, which might prohibition of consignment selling and asked whether clause
have taken place many months before the purchase of tH& prohibits the consignment selling of vehicles. Clause 16
vehicle. It is important to bear in mind that owners of provides for the notices to be displayed on vehicles offered
vehicles have been prosecuted for winding back odometers exposed for sale by dealers. | understand that the context
before selling to dealers, so dealers as well as consumers hamewvhich the honourable member raised the question was in
fallen victim to this crime. relation to the possible use of consignment as a back-door

Once again, nothing in the section detracts from thanethod of avoiding the warranty provisions under the Bill.
consumer’s right to prove that he or she has suffered loss aith the greatest respect to the honourable member, | do not
a result of the activity and to claim damages for it. Theoretithink that clause 16 is the relevant clause to look at in this
cally, those damages could amount to the whole cost paid foegard; rather, it is necessary to look at clause 23(3).
the car or to only a small sum, depending on the extent to This is the provision which sets out the situations in which
which the odometer has been wound back, and the othéne warranty provisions do not apply. As one will see in
attributes of the vehicle. The issue of the power of delegatioparagraph (b), to come within the exemption the sale by
of enforcement provisions was something that | discussed aiuction must be on behalf of a person who is not a dealer. In
length in the context of the Land Agents Bill. | reiterate theall other respects a dealer must provide a warranty on any
comments | made in earlier debate on this Bill to the effectars he or she exposes for sale. With respect to clause 44,
that it is the Government’s view that the word ‘enforcement’'which deals with the liability of employees, officers, etc., it
should remain in the Bill so as not to limit the scope of theis the Government’s intention to move an amendment to this
provision. provision in keeping with the amendments moved by the

As | said on 11 October, it is not the Government'sGovernment during the recent debate in connection with the
intention to allow anyone other than the Government tqackage of real estate Bills.
exercise disciplinary power, to conduct disciplinary hearings It was pleasing to have the Opposition support for the
or to deal with suspensions, fines and so on. To remove thremoval of the warranty waiver provisions contained in the
word ‘enforcement’, however, may limit the provision to suchcurrent Act. In relation to the honourable member’s request
an extent that Government would effectively be preventedor information as to how many waivers have been granted
from delegating tasks that may have an aspect of enforcemeintthe past 12 months, and on what basis these waivers have
about them, for example, the audit of trust accounts under thieeen granted, | provide the following information: during the
Land Agents Bill. | also indicate that it is certainly not the 1993-94 financial year, the Adelaide Office of Consumer and
Government's intention to delegate either the registration oBusiness Affairs received 2 202 applications for certificates,
licensing functions. | indicated on 11 October and agaircertifying that an authorised officer had explained the effect
reiterate that | am prepared to consider this matter furtheof waiver of the right of warranty under the Act; for the
and, if there are more specific provisions which the honourperiod 1 July to 18 October 1994, the Adelaide Office of
able member feels should not be delegated, | would b€onsumer and Business Affairs received a total of 710
prepared to give careful consideration to those. applications for certificates.

I turn now to the question of cooling off. The Hon. Anne | do not have available to me precise details of the
Levy raised the issue of a cooling off period for cars. | advisebreakdown of these figures in relation to the basis upon which
that the legislative review team considered the issue dhese applications were made, but | do understand thatin an
cooling off as part of its review of the Secondhand Motorestimated 50 per cent of cases the right of waiver was used
Vehicles Act, particularly as it applied to vehicles in Victoria. as a perceived bargaining tool to negotiate the purchase of a
A cooling off period for motor vehicles was rejected by thecar. | said at the commencement of my reply that there have
team on the basis that practical difficulties were associatedeen some discussions with the RAA in relation to this Bill.
with its use. For example, when a person signs a contract farhe RAA has made some submissions and it is likely that
a car and a cooling off period applied, it is unlikely that thethere may be several amendments which arise from those
dealer would allow them to take the car with them during theconsultations, particularly in relation to the delegation.
cooling off period. A person is in effect prevented from  The delegation power relates to organisations representing
having the use of the car for this period unless they waivéhe interests of dealers, and the RAA has specifically asked,
their cooling off rights. It becomes even more complicatedWell, why exclude a body such as the RAA from participat-
if atrade-in is involved, that is, what happens with a trade-iring in the delegations which might be negotiated?’ | agree
car during the cooling off period? Should that, for examplewith the proposition, and so there will be an amendment at
also be held by the dealer on the basis that it has been tradkmhst with respect to that.
in on a vehicle, and it has been traded in at a particular time The Hon. Sandra Kanck has raised the question of the
in a certain condition? So, interesting questions arise theréransfer from the Commercial Tribunal to the Administrative

Arecent review of the Victorian Motor Traders Act 1986 Appeals Division of the District Court, and | have adequately
revealed that, even though a cooling off period has existed faddressed that issue. If the honourable member desires to
some time, many consumers are unaware of their cooling offursue that in Committee, | am prepared to take it further.
rights, and others believe they are legally obliged to waive | have no figures on how many motorcycle dealers may
their rights prior to taking delivery or they will not be given have gone bankrupt. She suggested that it may be a financial
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burden to the purchasers of motorcycles or even the motor- CONSUMER CREDIT (CREDIT PROVIDERS)
cycle dealers if they must meet warranty obligations, but that AMENDMENT BILL

has not been the response that we have received to the

proposal that motorcycles ought to be caught by the warranty Adjourned debate on second reading.

provisions, albeit at a lower level. One can hardly expectthe (Continued from 12 October. Page 392.)

warranty to continue for 10 years or for 160 000 or 200 000

kilometres because of the nature of the machine. An amend- The Hon. ANNE LEVY: The Opposition supports the

ment will deal with that issue. second reading of this Bill, although | am sure that it will

I have dealt with the issue of delegation to peak bodiescome as no surprise to the Attorney-General that it has a few
I note that the Hon. Sandra Kanck is not prepared to suppogueries about and objections to parts of it. At the outset, |
the reduction in the period of warranty from a 15 year old careiterate my objection to the replacement of the Commercial
back to a 10 year old car at maximum. That is probably allrribunal by the District Court as set out in the Bill. | will not
that she has raised. go again into all the reasons why the Opposition objects to

I put one other matter on record now to enable memberghis; | am sure that they will be thrashed out, and that a
to give consideration to it. It is by way of analogy rather thansolution will be found which will apply to all the consumer
an indication of exactly what might happen with respect tegislation with which we have been dealing, such as that
insurance replacing the fund. I will in my reply explain more related to real estate, second-hand motor vehicles, and so on.
intensively than | have done how the industry-based insur- | 4 ask: why is the Attorney-General bringing in this Bill

ance process works in the building industry. . at this time? Apart from the removal of further jurisdiction
Indemnity insurance provisions under the Builderspom the Commercial Tribunal, to which | have alluded

Licensing Act 1986 is required in relation to domesticpafore, the main purpose of the Bill is to remove the licensing
building work that is performed by a builder where that work s yision for credit providers. They will no longer have to be

costs $5 000 or more and where it requires approval under tgansed, although disciplinary action against them will still
Development Act. The insurance policy covers a persofpq possible if they behave in an improper manner. The

entitled to statutory warranty for uncompleted or faulty giscinlinary procedures virtually have not changed from those
building work. The coverage on faulty workmanship lasts forapplying in the existing legislation except, as | say, for the

afive year period from completion of the work. A claim can¢act of the matter being referred to the court instead of the
be made on the insurance in the event of the builder’s dyingz s mmercial Tribunal

disappearing or becoming insolvent, although, as | understand o . T .
it, that is not the only basis upon which a claim can be madelmr\ggeuggdk{]hor\guth%ultjngﬁgt?aﬁ;es\ﬁ]ilcer?lf]g:oé]eésn bae'?ged
The maximum claim that can be made on a policy iz% 9 g

. O etween all the States and which | think has passed the
$50 000 and, in the case of the building industry, an exce ueensland Parliament. So, it is now just a question of all the

0f $2501s paid by the insured, and that applies to each Clam?)‘ther States following on from Queensland with the idea that

The housing indemnity insurance is provided by the Maste - o . -
Builders Association of SA Inc. and the Housing Inolustry{he legislation will become operative on 1 September 1995.

Association, which act as agents of private insurance Fart of that uniform credit legislation is that credit
companies. Both associations cover part of the risk under tHgOviders will no longer have to be licensed anywhere in
terms of their agency. AustraI!a. So, really, al[ this Blll is doing is removing the
The success of this insurance scheme has seen the cosfi§feSSity for some credit providers to pay a licence fee for 12
insurance policies remain stable since the introduction of thB'0Nths, inasmuch as by 1 September next year they will no
scheme on 1 October 1985, obviously with the concurrencionger have to be licensed anywhere in Australia. | just

of a previous Labor Government. The cost of individualVvonder why there is the rush to implement this small portion
indemnity insurance policies in South Australia is theOf the uniform credit Act at this time when we know it will

cheapest of any offered in Australia. become operative in September next year. What is the rush

Local government, under the provisions of the Develop© do itjust 12 months ahead?
ment Act 1993, must ensure that a policy of insurance exists | suspect that the reason is further to empty the Commer-
prior to granting building approval to a builder. The monitor-cial Tribunal of any jurisdiction or activity and so to hasten
ing role of local government is vital in ensuring that homeits demise when it remains just an empty shell with nothing
owners are protected by indemnity insurance cover. It i$0 do. My previously stated objections to this have notin any
possible, under the second-hand vehicles insurance prow@y changed. Certainly, it will come as no surprise to the
sions, to consider the appointment of an independent body ®ftorney that I intend moving a series of amendments during
be responsib|e for the undertaking of a monitoring role ’[dhe Committee stage to ensure that the Commercial Tribunal
ensure that second-hand dealers are complying with tHéoes retain its speciality and all its other advantages under
insurance requirements. this Act as under the previous legislation and the other

There are a number of possibilities with that, but they aréegislation with which we have been dealing.
issues which need to be explored. So, if members have Clause 6 of this Billamends many sections of the existing
further questions with respect to insurance, | would certainyAct. In particular, | refer to section 31. That section deals
be happy to deal with them in Committee. If there are mattersvith the penalties that can be applied to a credit provider
that | have not answered adequately, again | will endeavowgainst whom disciplinary action is found to be justified.
to have further answers by the time we get to the Committe&here is a number of possible penalties set out that mirror
stage, which | would like to think will be before the end of exactly those that can be applied by the Commercial Tribunal
the week so that at least we can resolve a number of issuéslicensed credit providers at this time. However, in addition,
on the Bill and get it to the House of Assembly at the earliestinder the heading ‘Disciplinary Action’, reference is made
opportunity. to the penalties that can be applied. An additional subclause

Bill read a second time. (3) provides:
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Before making an order in relation to a credit provider under thisreal estate Bills and the second-hand vehicle dealers’ Bill, |
section, the District Court must consider the effect that the ordegee no reason to have the District Court deal with the matters
would have upon the prudential standing of the credit provider. currently dealt with by the Commercial Tribunal. | support
That phraseology is not present in the current Act, evemhe second reading.
though the penalties that can be applied are virtually unal-
tered. | think the maximum fine has been raised from $5 000 The Hon. J.C. IRWIN secured the adjournment of the
to $8 000, which seems not unreasonable considering hodebate.
long the $5 000 has been the maximum penalty. But consider-
ation of the prudential standing of the credit provider does notMOTOR VEHICLES (CONDITIONAL REGISTRA-
occur in the current legislation. | understand that there is TION) AMENDMENT BILL
something similar in the uniform credit Act. | have a concern
about this subclause, and | would be grateful if the Attorney ~Adjourned debate on second reading.
could give some consideration to it. It may well be that (Continued from 13 October. Page 424.)
because of that provision the penalty applied to a credit
provider will be considerably reduced. Be it the court or the  The Hon. BARBARA WIESE: The Opposition supports
tribunal, it will feel that disciplinary action is necessary andthis Bill. Essentially, it allows for a conditional registration
completely justified and may wish to impose a penalty suctgcheme to apply for left-hand drive vehicles and is aimed
as that the credit provider cannot undertake the occupation gfimarily at what are termed classic vehicles, which are
being a credit provider, say, for a period of three months. Bugsually driven by people who are members of appropriate
with subclause (3), the defence counsel may argue that ifglubs. As it is outlined in the Bill, the measure builds on the
three-month penalty was imposed this could have an effedtistoric vehicles scheme which was introduced by the
on the prudential standing and argue that the penalty shouRi€vious Government, whereby owners of historic or classic
be a good deal less. My concern is that having that provisiofars manufactured prior to 1960 enjoy certain privileges such
there may well mean that penalties have to be reduced by tt& exemption from stamp duty and, as | understand it, are not
judge in a particular case and a lesser penalty imposed th&fquired to convert those vehicles to operate as right-hand
he or she would wish to impose. drive vehicles.

It may well be that some similar clause will be part of the  All vehicles that are manufactured after 1974 must be
uniform credit Act, but it would seem to me that it might be converted to right—hand drive vehicles under the Australian
better to leave it until the uniform credit Act comes in, as itdesign rules. Essentially, the measure outlined in the Bill will
will have lots of other pluses and minuses, rather than jusiimplify the procedure which currently exists whereby
bring in that provision at this time when we are amending oupwners of such vehicles pay an annual fee to instead have a
existing Consumer Credit (Credit Providers) Act. We will System which allows for one conditional licence, which is in
doubtless be dealing with the uniform credit Act in a fewline with recommendations that have been brought forward
months’ time now that it has passed in Queensland. | wouléh Austroads reports and which are being progressively
welcome comment from the Attorney as to whether it mightmplemented following recommendations being made to the
be better to leave that provision until the uniform credit ActMinisterial Council for Road Transport by the National Road
comes in, when it will apply generally and not just to this Transport Commission.
particular piece of legislation. The situation in Australia with respect to vehicles such as

As | say, we support the second reading; we will certainlythe ones that are covered by this legislation around Australia
be moving amendments in Committee; and we query the rugh mixed, to say the very least. Different licensing or registra-
for having this legislation at this time at all, rather than waittion systems apply in almost every State of Australia. Just to
less than 12 months before the uniform credit legislation fogive members some idea of the diversity that exists under
the whole country becomes operative. these schemes, in New South Wales, for example, clubs

authorise and issue plates to such owners. The vehicles may

The Hon. SANDRA KANCK: The Democrats have be used only for specified events, and third party insurance
mixed feelings about this Bill and what it proposes to do. Asmust be purchased separately. In Victoria, vehicles must
the Hon. Ms Levy has mentioned, the removal of thebelong to a recognised club and use is for club events or
licensing system for credit providers one year ahead of timegreparation for club events. VicRoads, the Victorian road
especially since the benchmark Queensland legislation hasithority, issues permits and plates on application. An annual
only come into operation in September of this year, seemtge applies, and that includes third party insurance.
very hasty. Even though South Australia is party to a uniform In Queensland, registration is provided for by ongoing
agreement with the other Australian States and Territoriegiccess under a restricted registration scheme. In Tasmania,
| believe there is merit in allowing time for the Queenslandpermits are provided for periods only up to seven days and
legislation to operate long enough for South Australia toapply for limited uses only. In South Australia, currently an
make an informed assessment of its merits. Indeed, upamwner must belong to a recognised club. The Motor Registra-
consideration of such an assessment all States may agreditin Division of the Department of Transport registers and
adopt a different uniform agreement. Having expressedssues plates, and an annual fee applies, and that includes
concern over the intention to scrap the licensing of credithird party insurance. So, a different scheme seems to apply
providers, we support the extension of the consumer proteén every State of Australia, and in this area, as with many
tion measures in the current Act to cover all credit providersother areas of motor registration and issues which cover

The removal of jurisdiction from the Commercial Tribunal vehicles generally, there is currently a move afoot to intro-
to the District Court is obviously not something that would duce uniformity across Australia.
form part of the uniform agreement with the other States and Austroads, the organisation which has been commissioned
Territories, which is held up by the Attorney-General asby Transport Ministers to review the existing rules and bring
motivation for this Bill. As | said in my speeches on the four down principles and recommendations that should apply in
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the future, has determined a set of basic principles for thapply and which have been of benefit to farmers. The
development of business rules which will apply in theseextension of the conditional registration scheme, as it applies
areas. It says that, as far as possible, all vehicles on the roaére with classic vehicles, would probably work extremely
should be registered and identified rather than being operat&etll for farm vehicles as well, and it would allay some of the
on permit or exempted from registration. It believes that allconcerns expressed over the years by people in the farming
vehicles operated on the road, whether registered or natpmmunity.
should meet the same standards of performance with regard The Opposition supports the measure and supports in
to asset protection, impact on the environment, safety, angrinciple the extension of such a conditional registration
their interaction with other road users; that any conditions oscheme to other forms of vehicles that use our roads, because
the use of a vehicle should be imposed only to compensatge agree with the principle that there should be a way of
for its inability to meet performance standards and to ensurgecording on some sort of database all those vehicles which
that its operation is within the constraints of its own capabili-must have access to the roads at some time or another and
ties; that one set of conditions should apply Australia-wide have a scheme which ensures that all vehicles using our roads
and that, as far as possible, manufacturers or distributorsre subject to third party insurance. | support the Bill.
should be responsible for determining performance con-
straints, and that these should be identified on the vehicle. The Hon. SANDRA KANCK secured the adjournment
They are, essentially, the guiding principles for theof the debate.
proposed new arrangements, and the proposed business rules
that emanate from those guiding principles provide for three ROAD TRAFFIC (MISCELLANEOUS) AMEND-
types of registration. They provide, first, for short-term MENT BILL
unregistered vehicle permits; secondly, for numberplates
registered to a responsible operator rather than a vehicle and Adjourned debate on second reading.
allow operation of a vehicle by the operator subject to (Continued from 13 October. Page 425.)
conditions gazetted as applying to that class of vehicle—for
example, operators of trade plates would be included in that The Hon. BARBARA WIESE: The Opposition supports
Category; th|rd|y, for conditional registration for vehicles the Seco-nd reading of the BiIll. Essentially, the Bill covers two
which do not meet the performance requirements of th@reas. First, it provides for hook right turns to apply at certain
Australian Design Rules, but which are registered subject titersections. This is primarily to assist TransAdelaide bus
operational conditions—so-called club vehicles would fit intoServices which, in certain locations in the metropolitan area,
this category. are required to undertake hook right turns in order to
The idea is that conditions would be coded uniformly, andnegotiate traffic. Secondly, it provides for the introduction of
once applied to a vehicle retained on the vehicle’s databag&ared zones which essentially allow pedestrians and motor
record and listed on both the registration certificate and labtehicles to share a particular zone as stipulated by the
in coded form. The police are supportive of these measurdggislation.
because they believe that it will facilitate enforcement With respect to hook turns, the Opposition certainly
activities, and they will also provide vehicle owners and usersupports the intention of the Bill. Just recently | received
with instant access to the conditions under which the vehicléepresentations from the Public Transport Union about one
may be used. As | understand it, it is the intention that withof the intersections covered by this legislation—the North
the introduction of these conditional permits applying toTerrace-King William Street intersection—because the Public
classic vehicles we will see the beginning of a conditionalTransport Union has been concerned that, with the changing
registration scheme in line with Austroads reports, whichpolice arrangements whereby an officer will no longer be on
suggest that all vehicles of any type that must use the roa@0int duty at particular times of the day, the task of negotiat-
no matter how limited their use of the road, should be subjednd a right hand turn for bus operators is made more difficult.
to some form of registration. The concern of the union was to ensure that, should there be
It is therefore intended that the measure before us shouRivehicle accident caused by this right hand turn negotiation,
form the beginning of a conditional registration scheme thathere may be some question as to who is responsible under
would apply to some of these other vehicles which currentlypublic liability policies, etc. The union is concerned to protect
must be registered by way of individual permits coveringits members in these situations.
individual occasions where they may wish to use the road, or | am very pleased that this legislation has been introduced.
by way of annual permits or whatever the case may be. Theor one thing, it saved me the job of having to chase up why
sort of vehicles that would fall into these categories includean arrangement has not been made already. There are three
farm machinery, cranes, fork-lifts and vehicles of that sorother intersections where such turns are also deemed to be
that need only limited access to the road network but whichjlesirable, and | am sure that the fears of the Public Transport
nevertheless, ought to be covered by third party insurancé/nion will now be allayed with the introduction of this
which is one of the concerns that exists here and in othdegislation which clarifies that this is a legal manoeuvre at
places. Should one of these vehicles, no matter how infreghese locations.
quently they use the roads, be involved in an accident, third The Opposition is less supportive of the provision in
party insurance should apply. If this conditional licencerespect of shared zones. | certainly have some reservations
scheme is extended to cover farm machinery of various sortapout the idea of shared zones which allow vehicles and
| am sure it will lead to a vast reduction in representations byedestrians to share a similar zone, particularly where it
people in the farming community to the Minister for might be applied in what otherwise would be considered a
Transport, if my experience in the position is any indication.mall area. Psychologically, it seems to me that pedestrians
There seems to be a high level of dissatisfaction with theising a mall feel that they have priority and they may be less
conditions that have applied over time, although from timecareful in looking for vehicles in that sort of situation. |
to time modifications have been made to the conditions whichinderstand that there is only one location in South Australia
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where a shared zone has been introduced thus far, and thati®asures as they come into effect. With those reservations
the Salisbury mall. It has now been in operation for more thamnd with that request, | indicate that the Opposition supports
a year, | think, and | can recall that some time last year the second reading.

received representations from individuals, quite spontaneous-

ly, when | attended a function in the Salisbury area. The The Hon. SANDRA KANCK secured the adjournment
representations were from ordinary citizens who were no®f the debate.

happy with the arrangement as it applied in Salisbury. They

felt that it was a very dangerous situation for pedestrians who ~ STATE LOTTERIES (SCRATCH TICKETS)

were confronted by vehicles at various times and sometimes AMENDMENT BILL

quite unexpectedly.

I have made further inquiries in the past few days to see - .
whether the situation has now been resolved or whether, The Hon. R.I. LUCAS (Minister for Education and
people’s concerns are allayed now that the new system h&dlildren’s Services):| move: _
been in place for a period of time, because very often people, 1hat this Bill be now read a second time.
object to new procedures just because they are new aride a_mendments in this Bill _seek to place beyond doubt the
unusual. meaning of particular wording on scratch tickets and to

| am informed that complaints about the situation atProvide @ more reasonable appeal mechanism for those who
Salisbury still come to local members'’ offices from time to Purchase Lottery Commission products and who wish to
time, and that is of some concern to me. As far as | have bedij!allenge commission decisions to disallow claims. It is
able to ascertain, fortunately no accidents have occurred ifOPosed to apply the amendment relating to the wording on
the Salisbury mall area since the new system was introducel!® ticket retrospectively to ensure that the intent of the
However, in view of the concerns locally about that situation CUTTent legislation is applied to any tickets purchased prior
and the concerns that | understand have been expressed by {p&he amendment Act receiving assent which might ultimate-
South Australian Health Commission about the introductiorly P€ the subject of a disputed claim before the court.
of shared zones, which have led to the Minister’s agreein? The Lotteries Commission introduced ‘Instant Money
that it will be involved in the implementation of these ickets for sale on 4 December 1978. At that time, it was the

schemes, we would want the Government to hasten slow! ,ccepted standard within the lottery industry for instructions
as it were, with the introduction of such measures. 0 players on tickets to commence with the word ‘Match’, for

At this stage we do not oppose the measure but simplg*x@mple, ‘Match three numbers, symbols or amounts and
register our concerns that these shared zones should Y- The commission followed this convention until
watched carefully and introduced only where they have the€Ptember 1990, when the word ‘identical’ was introduced
best chance of working. My inquiries of officers within the t0 @void any ambiguity in the instructions to players.
department have indicated that thus far there has been only Arising from a successful legal challenge in New South
one other request for the introduction of a shared zone, anffales concerning the wording of a scratchie ticket, retrospec-
that is for the Osborne residential development, which is paffve legislation was introduced in South Australia in
of the MFP project. Although | have not seen the plans for thdovember 1993 to provide further clarity to the wording on
proposal in the Osborne area, it seems to me that the situatiéR€ tickets to avoid a similar outcome to that which had
there might be rather different from the Salisbury exampleoccurred in New South Wales. However, on 15 November
because | envisage that there the zone will be largely used P93 the Crown Solicitor received a summons and statement
vehicles with some pedestrian use, rather than the revers®, claim on behalf of the commission in which the plaintiff
which applies in Salisbury, where you have a mall that iclaimed to be holding a winning ticket in the ‘Big Dreams’
largely a pedestrian area. instant money game. The wording on the ticket was as

If the priority is reversed, the psychological effect for follows:
pedestrians using the zone is also changed in that the Scratch both panels. Match three identical amounts within either
dissatisfaction in such an area will be lower. However, we dgame panel and that's what you win.
not have very much experience to go by in South AustraliaThe plaintiff claimed that the wording ‘within either game
although | understand that shared zones have been panel’ meant that the identical amounts can be selected from
operation in Sydney for some two or three years. | have ndboth panels rather than one panel or the other which was the
had the opportunity to check with the New South Walesclear intent of the wording used. This intent was further
authorities as to how well those shared zones have operatethphasised by additional wording on the face of the ticket
in that State, but | understand that officers in the Southtwo chances to win’. The plaintiff’s claim related to an
Australian Department of Transport have not been madamount of $250 000. The Supreme Court has subsequently
aware of any serious problems that have emerged with therdisallowed the claim and found in favour of the commission.
At this point the Opposition would simply like to registerits ~ Prior to the issue being considered by the court, the
concerns about the introduction of these zones. commission had received 24 written claims similar to that

I note that there is a regulation-making power in sectionwhich was the subject of legal proceedings. The amount
176 of the Act which provides that the Government mayinvolved totalled in excess of $6 million.
make regulations with respect to these shared zones along Notwithstanding the recent decision of the court in the
with various other measures. | would like to ask the Ministercommission’s favour, it is considered prudent to seek to place
whether she would undertake to ensure that, at least until weeyond doubt that the meaning of the wording ‘within either
have had the opportunity to assess the success of these shagathe panel’ is ‘within a game panel’.
zones in practice, any future requests for shared zones would Currently, a claimant dissatisfied with a decision of the
be implemented by way of regulation, so that members o€ommission can challenge the decision in the Supreme Couirt.
Parliament could know how much of this activity is taking This can be time consuming and costly. In the interests of
place and have an opportunity to assess the individudairness to claimants who consider that the commission has

Second reading.
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erred in its disallowance of their claim, the proposal to allowcreating a new tax, but anyone who will have to pay this tax
appeals to be considered in the Administrative Appeals Coufbr the first time will argue that it certainly is a new tax for
will provide more reasonable appeal processes to thogaem. We believe it is an impost on small business in
currently available. particular. The Government trumpets its support for small
Avrising from amendments proposed in another place, thbusiness, yet introduces a penalty in this legislation. About
Bill also contains a provision to prevent the sale of all Lottery27 000 businesses that already pay land tax will be set for an
Commission products to persons under the age of 18 yearsicrease of about $100. The Treasurer in his response to the
I might note at this stage, certainly on behalf of Liberalmember for Playford agreed that this will hit more small
members in this Chamber, that the issue of age of consent fousinesses. We do not support this land tax legislation, but
scratchie tickets will be one upon which Liberal membersas it is a budget Bill we will follow the normal custom of
anyway, will have a conscience vote, and, from my ownallowing its passage through this Chamber. We protest most
knowledge, differing views may well be expressed in relatiorstrongly and wish to place on record our opposition to the
to that provision. principle of this legislation.
This provision will place commission products on a par
with other forms of legalised gambling in terms of their ~The Hon. CAROLINE SCHAEFER secured the
availability to the general public and seeks to addres@djournment of the debate.
community concerns regarding access to these products by
minors. | seek leave to have the explanation of the clauses CONSENT TO MEDICAL TREATMENT AND
inserted ifHansardwithout my reading it. PALLIATIVE CARE BILL
Leave granted.
Clause 1: Short title

This clause is formal.

Clause 2: Commencement . . .
This clause provides that the amendments relating to the interpre- Clause 7—'Appointment of agent to consent to medical
tation of scratch tickets with two game panels are back-dated to thgeatment.’
commencement of the principal Act. The new provision relatingto  The Hon. K.T. GRIFFIN: | move:
appeals from certain Commission decisions will come into operation

In Committee (resumed on motion).
(Continued from page 557.)

on assent. Page 5, lines 20 and 21—Leave out subclause (7) and insert—
Clause 3: Amendment of s. 17A—Instant lottery tickets (7) The powers conferred by a medical power of attorney must
This clause makes it clear that an instant lottery ticket thathas more D& exercised— _ " _—
than one game panel is not a winning ticket if the only way the (8) in accordance with lawful conditions and directions
required number of matching symbols can be obtained is by contained in the medical power of attorney; and
matching symbols from more than one panel. Two further examples (b) if the grantor of the power has also given an anticipa-
of winning and non-winning tickets are added to the provision that tory direction—consistently with the direction; and
deals with interpreting certain instant lotteries. The examples inserted subject to those requirements, in the best interests of the
are examples of tickets that have two game panels. They show that, grantor.

to win a prize, three identical amounts have to appear within a paneﬂ'explained this amendment partially when | was moving the

Clause 4: Insertion of s. 17B - . D
This clause prohibits the selling of any of the Lottery Commission’s"’lmendment to clause 4 to insert a definition of ‘anticipatory

products to minorsie. persons under 18 years of age). The penaltydirection’. Proposed new subclause (7) paragraphs (a) and (b)
for the seller is a maximum fine of $200; the penalty for the minorwill ensure that a medical agent must act not only in accord-

is @ maximum fine of $50. If another person (adult) purchases ance with any directions in the medical power of attorney but

lottery ticket for a minor at the minor’s request, both parties ar ; ; ; : ; : ;o

guilty of an offence with the same level of penalties applying. eg!so gonsEtently W'm any dlr(?jctlonts_glven mfan antlrc]:_lpatt(?]ry
Clause 5: Insertion of s. 18AA irection. However, the amendment is more far reaching than

This clause gives a right of appeal to the Administrative Appealdhis, for it also requires the agent, subject to the express

Court (a division of the District Court) to holders of lottery tickets directions he or she has received, to act in the best interests

who are dissatisfied with a decision by the Commission that &f the patient. This raises one of the most fundamental issues

particular ticket is not a winning one. Such an appeal must be Iodgefb be considered in this Bill

within a month of the decision being made, or published.
g P On the one hand there are those who argue that, once a

The Hon. M.S. FELEPPA secured the adjournment of Person has chosen a person to act as his or her medical

the debate. attorney, the attorney should be able to act as he or she
considers fit, even if it means denying a person the most
LAND TAX (SCALE ADJUSTMENT) AMENDMENT usual of treatment which, if given, will result in the person
BILL. fully recovering. On the other hand, there are those—of
whom | am one—who argue that the Bill fails to recognise
Adjourned debate on second reading. that an incompetent person is non-autonomous. The ethical
(Continued from 12 October. Page 411.) principle of respect for persons incorporates two aspects:

first, that individual persons should be treated as autonomous

The Hon. CAROLYN PICKLES (Leader of the agents; and, secondly, that persons with diminished autonomy
Opposition): This Bill has already been passed in anotherare entitled to protection by others.
place and the member for Playford has made his remarks on While a person in exercising his or her right to self-
behalf of the Opposition, so | do not intend to take up thedetermination may make irrational decisions, an agent should
time of the Council in long debate. It will be my practice, not be able to make irrational decisions but only rational
when a Bill has been passed in the other place, to try tdecisions which could be taken on the person’s behalf in his
expedite its passage through this place if there is no opposdr her best interests. To put it another way, a disability or
tion in Committee. incapacity must be regarded as a condition mandating greater

The Opposition does not support this measure. It is a nepwrotection of the person. The best interest standard is the
tax. The Government has said that it is not increasing otraditional standard used by courts for appointing guardians
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who must act in a way that will most effectively promote reflecting the wishes of the grantor but about these vague best
their ward’s interests and physical and emotional welfareinterests which are going to be interpreted not by the grantor
The standard is objective, and the best interests of the patieot the person made the agent, and not even according to their
will be determined by such objective criteria as relief fromdirections, but according to the possible interpretation of the
suffering, the degree of bodily invasions required by thecourt. Again, that conflicts with the aims of the legislation.
procedure, the chances of preservation or restoration @fdo not believe that it is offering a protection; it is undermin-
functioning life, as well as the quality and extent of sustainedng the intent of the legislation.

life. | believe that this is the standard we should incorporate The Hon. K.T. GRIFFIN: That is not correct. It depends

in this Bill. how one interprets the intention of the legislation. It becomes
The Hon. DIANA LAIDLAW: On behalf of the Hon. an untenable position if there is no objective criterion upon
Bernice Pfitzner | move: which to determine whether or not the exercise of the power

Page 5, lines 20 and 21—Leave out subclause (7) and insert; PY the medical attorney is proper. It may be that it is in

(7) The powers conferred by a medical power of attorney musBccordance with the wishes of the grantor of the power,
be exercised in accordance with any lawful conditions andalthough it may be such a general power that it is difficult to
directions contained in the medical power of attorney andgetermine. Ultimately there has to be some objective test

subject to those conditions and directions, in what the age ; ; o ;
genuinely believes to be the best interests of the grantor. %hg;n puts into context the decision made by the medical

As indicated earlier, the Attorney-General and the Hon. Dr Thé Hon. M.J. Elliott: Clause 9 is the place to do that.
Pfitzner both have amendments to this clause, and both seek The Hon. K.T. GRIFFIN: It is not. Clause 9 operates
to clarify what isinth_e Bill at present in terms of the POWersonly, whether it involves the Guardianship Board or the
conferred on a medical power of attorney and the way thagypreme Court, in accordance with the provisions of the Act.
they must be exercised. _If there is no objective criterion by which to determine

I prefer the Hon. Dr Pfitzner's amendment, principally whether or not the powers have been exercised properly, there
because of the words incorporated towards the end, thosgnothing on which the Supreme Court or the Guardianship
words being ‘in what the agent generally believes to be th@oard can exercise judgment. That is the problem as | see it
best interests of the grantor’, and | note the Attorney’sand it is one of the defects of clause 9. There is no standard
amendment contains a similar sentiment but confines thgy which it can determine whether or not it is proper to
requirements to ‘consideration of the best interests of thendorse or otherwise the exercise of the power.
grantor’, and does not look at it in terms of what the agent  The Hon. R.D. LAWSON: | am not unduly perturbed by
genuinely believes to be in the best interests of the grantofhe provision in subclause (7). | feel that the Attorney’s

I have also been provided with notes indicating that lamendment, in seeking to impose objective criteria, is unduly
supported the earlier amendment of the Attorney-General tgestrictive. It is true that no standard is imposed by the Act,
include ‘anticipatory direction’ in the definition so as to put the general standard of the law is that the donee of any
enable further consideration of his amendment to these lingsower of appointment must exercise that polena fidefor
now before us. There are good parts in the Attorney’she purpose for which it was granted and in accordance with
amendment and | have noted those. the terms of the power itself. That provision would be implied

The Hon. M.J. Elliott interjecting: in any clause such as this: namely, that the donee, the person

The Hon. DIANA LAIDLAW: No, that is uncharitable. to whom the power is granted, must exercisedha fidein
A person may appoint a medical agent to make a range efccordance with the power and for the purpose for which it
decisions about the grantor's medical treatment when thatas granted. The general law does not impose objective
person is incapable. The medical agent can be given specifititeria.
directions or the appointment can be general. A person may It seems to me that the Attorney’s amendment smacks of
also make an advance directive. The advance directive compaternalism in suggesting that some standard be fixed—a
into play in relation to the terminal phase of the terminalstandard against which the courts could judge any particular
illness or persistent vegetative state and the patient isxercise of the power. If subclause (7) is to be amended, |
incapable of making a decision. The amendment tavould prefer the amendment now standing in the name of the
‘direction’ in subclause (7)(b) clarifies that if a person hasMinister for Transport, because that at least sets a subjective
both made an advance directive and appointed a medicatandard: namely, the standard of the agent’s genuine belief
agent the medical agent must exercise power consistenths to the best interests of the grantor. That also serves an
with other directions in an advance directive. That may besducative function. Let us imagine that we are advising
implicit: both amendments make it clearer and in that respegiomebody who wants to give a medical power of attorney.
we see both amendments to be useful, but the Hon. Bernid¢ot surprisingly, the question asked will be, ‘What can my
Pfitzner's amendment is preferable. attorney do?’ This subclause would enable the adviser—be

The Hon. M.J. ELLIOTT: | support the Minister for it medical, legal or simply a friend—to go to the Act and say,
Transport’'s amendment. In subclause (6) we have sought t¥ou must realise that, if you give your agent this power of
give fairly clear directions that are meant to offer protectionsattorney, that agent will have to act in accordance with your
and it appears that what the Attorney is doing, if anything, igpower but in what he or she genuinely believes to be your
starting to create some uncertainty and to start again to talteest interests at that time. If you are prepared to allow an
the power away from the person who is wanting to grant thegent to take on that responsibility, sign the power of
power to make decisions to someone else, subject to certa@ttorney. If you are not prepared to do it or if you have any
directions. The Attorney-General is seeking to insert ‘in thereservations about it, don’t sign the power of attorney.” |
best interests of the grantor’, which would be determinedvould imagine that that is the sort of standard advice which
clearly by a court. That starts allowing an interference withwould be given, and it does give a clear choice to the person
a process by which we are trying, as far as possible, to reflecontemplating granting the power of attorney, namely,
the wishes of the grantor. We are talking no longer aboutvhether you are prepared to entrust this agent with the power
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to make decisions on the subjective criteria, namely, what heompetent they want someone to make them in their best
or she genuinely believes to be in your interests at that timenterests. They will appoint someone who they feel has the
The Hon. K.T. GRIFFIN: With respect to the Hon. Mr same view of what is in their best interests.
Lawson, the analogy is inappropriate. Powers of attorney deal In consequence, | strongly support the amendment moved
with property, apart from this context where we describe théy the Minister for Transport and feel that the amendment
living will as a medical power of attorney. The fact is that moved by the Attorney-General is trying to bring in some
there are many examples in the law where the objectiveutside test, and it strikes me as quite fallacious to believe
standard is used, and | referred to one of those in relation tinat there is some objective outside best interests that may run
the appointment of guardians. The courts use as the traditiocempletely counter to the wishes of the person concerned. To
al standard the best interests standard; that is, the guardiare that is a complete contradiction that | do not want to
must act in a way that will most effectively promote the entertain.
ward’s interests and physical and emotional welfare. Itisan The Hon. A.J. REDFORD: | support the amendment
objective standard and cannot be equated to a power ofioved by the Attorney-General as opposed to what | would
attorney which deals only with property interests. Propertydescribe as the ‘Jehovah’s Withess amendment’ of the
is quite different from the life or death of a human being. OneMinister for Transport. The key difference between the two
can give a number of other examples where there is aamendments is the question of whether or not there is some
objective standard, for example, where there is a settlemenbjectivity. The problem | have with the Minister for
to a damages claim for injuries sustained by an infant. Thatransport’s amendment can probably be best described by
is always approved by the courts. The parties and guardiamgving a few examples.
might think it is all well and good as a settlement, butit goes Let us look at a situation where | appoint Fred to be my
to the courts for approval. | am not suggesting that thisnedical agent and Fred decides at some stage, after | appoint
decision will go to the courts for approval, but the fact is that him, that he would like to become a Jehovah'’s Witness, and
in the circumstances relating to the minor or the infant, then the course of that makes a decision pursuant to a medical
courts look at what is in the best interests of the child. power of attorney to deny me a blood transfusion. Under the
There are other examples in the law; for example, in themendment proposed by the Minister for Transport, if Fred
present Children’s Protection Act and the old Children ands challenged he can always say that he genuinely believed,
Young Offenders legislation, the interests of the child ardecause of his religion, that that was in my best interests.
always paramount. They certainly are not determined in a Quite frankly, unlike the Hon. Anne Levy, there have been
subjective sense; they are determined objectively. So, themecasions in my life—and | must apologise that | do not have
are plenty of examples in the law where the objectivethe honourable member’s vision—when | have trusted
standard is used. | would very strongly urge members t@eople, thinking that they would behave in a certain way and
consider that this is an instance where it is a matter of life othey have behaved differently or have had a different
death and that in those circumstances it cannot only be théewpoint somewhere down the track from what | originally
subjective assessment of the agent as to whether or not theticipated.
best interests of the grantor of the power might best be | have no doubt that on many of those occasions those
served. people have believed that they were acting in the best
The Hon. ANNE LEVY: | certainly support the amend- interests of whatever they were doing. Quite frankly, itis the
ment moved by the Minister for Transport, and | think thebest interests of the grantor that should be focused upon, the
Hon. Robert Lawson has explained the legalities behind thibest interests of the person who signs the document, not the
very clearly. As a non-lawyer | would certainly be reassuredyenuine belief of the person who is given the authority. That
that the agent will do what he or she genuinely believes to bis a secondary consideration. It is the person who signs the
in my best interests if | am appointing a medical agent. If Idocument, who gives the grant, who is the important person
did not feel that the person would act in my best interests in this whole equation. This does not relate to the agent or his
would not want to appoint them. | could leave it to a court togenuine belief. We have referred today to the issue of female
decide, which to me is completely contrary to the whole spiritgenital mutilation. You may get a situation where the agent
of the legislation before us. The spirit of the legislation is thatgenuinely believes that some process consistent with that
people can make their own decisions, that when they are netould be in the best interests of the grantor, and provided
capable of making their own decisions they can appointhere is a genuine belief under—
someone else who can make decisions on their behalf and that The Hon. Carolyn Pickles: It is illegal.
they will appoint someone who will make decisions similar  The Hon. A.J. REDFORD: Not yet it's not.
to those that they would make if they were capable of doing The Hon. Carolyn Pickles: Yes, it is.
so. It seems to me that the more objective language in the The Hon. A.J. REDFORD: Well, it depends on at what

Attorney-General's— age it happens, and certainly with this situation, given the
The Hon. Diana Laidlaw: It might suit the lawyers but result of previous votes, it can only apply to adults.
not necessarily— The Hon. Carolyn Pickles interjecting:

The Hon. ANNE LEVY: It will not be reassuring to any The Hon. A.J. REDFORD: That is exactly the problem.
individual. It suggests that there are some best interests whidfhe honourable the Leader says, ‘If they’re stupid enough to
are determined externally to the person concerned which, agant that to happen.’ That, in fact, is what the Minister for
the Hon. Robert Lawson says, is paternalism gone mad. It iSransport’s amendment seeks to impose—so long as there is
removing the autonomy of the person to make decisiona genuine belief. It is not even an honest and genuine belief,
regarding themselves. | do not think itis in the best interest# is just a genuine belief. We have all sorts of people out
of the grantor in some circumstances; there will be genuinelthere in fairyland, all sorts of obscure little groups out there.
different opinions as to what is in the person’s best interests.have no doubt that in our democratic society they have
What we are saying is that when the person is competent th@yery justification to join those groups and | have no doubt
will make these decisions for themselves. When they are nahat they have genuine beliefs in those groups, but at the end
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of the day what can be wrong with looking at it objectively should be doing. When | indicated support for the Minister

and at what is in the best interests of the person who signs tlier Transport’s amendment in preference to the Attorney’s
document, because that is what the focus of this legislatioamendment, | did so only because | thought it was likely that
is about. It is not about the agent or the direction; the focusnly two options were being exercised. Frankly, | did not see
is on the person who gives it. | would be urging all membersa great need to move from original subclause (7). A number
to support the amendment proposed by the Attorney. of other protections are in place which tackle the concerns

The Hon. T. CROTHERS: | have risen to speak because that have been raised so far. Not only do we have protections
I heard the last contributor refer to the Minister of Transport'swithin subclause (6) of the same clause but clause 9 itself
amendment as the Jehovah’s Witness amendment. | think redlows the Guardianship Board to make decisions, except
contribution could best be described as that of the contribuwhere the patient is in the terminal phase of a terminal illness
tion of Lot’s wife, because he really is drawing an awfully or in a moribund state with no prospect of recovery. In other
long bow. | know very well a number of Jehovah'’s Witness-cases, the Guardianship Board—or it might end up being the
es. They are most temperate people, despite the propagariapreme Court, one of the two—will be in a position to make
that is put around about them, a people who are highlgure that the medical agent’s decision does not expose the
motivated. Let me tell this Chamber, if there is a position thapatient to risk of death or to exacerbate the risk of death.
they have been involved in prior to their conversion to the So where an attempt may be made to deny a blood
Jehovah’s Witness faith, then they will most assuredly, if theytransfusion, clause 9(4)(b) would expressly stop the denial of
have been so convinced as to become converted and convershlood transfusion where a person was not in a terminal
as quickly as possible ensure that whatever instructions thgghase of a terminal illness or in a persistent vegetative state.
had given prior to their conversion—I suppose it sounds likd would also note that, if a doctor carried out the wishes of the
Paul on the road to Tarsus, struck blind for a period of time—agent, under my reading of clause 15 the medical practitioner

The Hon. Anne Levy: Wasn't it Damascus? would incur a criminal liability. It is not very productive to

The Hon. T. CROTHERS: It was Damascus, that's right. look at a subclause in isolation without looking at what other
In listening to the Hon. Angus Redford’s speech, | was evemprotections are in place. What this amendment is doing, and
thinking of the money lenders being thrown out of the templewhat the Attorney-General’'s amendment s doing in particu-

I must confess. However, having said what | have said, antr, is undermining the whole Act, seeking to provide a
in all seriousness now, it really is drawing a long bow if oneprotection which is already offered in a number of other
has to delve down into one’s bag of tricks and say, in suppomlaces within the legislation.

of a reason why the Minister for Transport's amendment The Hon. ANNE LEVY: | am alarmed by some of the
should not be supported and the Attorney-General’s amend@omments just made by the Hon. Mr Elliott. Our existing law
ment should be, that the only analogy that can be drawn is big such that, if a Jehovah’s Witness wishes to refuse a blood
implying that it is a Jehovah’s Witness amendment. In othetransfusion, they have every right to refuse a blood transfu-
words, the potential that somehow or other one’s medicasion, even if they die from it.

wishes might change because of conversion to a certain The Hon. M.J. Elliott: For a Jehovah’s Witness.

religion is there and that the Attorney’s amendment covers The Hon. ANNE LEVY: Yes.

that and the Minister for Transport’s does not. What utter The Hon. M.J. Elliott: Yes, but they can’t do that in
folly. relation to somebody else.

Those who know the Jehovah’s Witnesses—and | do The Hon. ANNE LEVY: No. If a Jehovah’s Witness
know them and know them very well—would absolutely wishes to refuse a blood transfusion, while they are compe-
understand that they are the one people we can be sure of wtent they can proceed to do so, and they can say that they do
will ensure that their wishes are carried out in respect to angot under any circumstances wish to receive a blood transfu-
guardian that they have appointed. Let me just remind thsion, and there are Jehovah’s Witness people who have died
Chamber of this one salient fact about the reputation oés a result of this.

Jehovah'’s Witnesses. The Jehovah’s Witnesses were the only The Hon. K.T. Griffin interjecting:

people whom the Nazi commanders of the death troops and The Hon. ANNE LEVY: Yes, but it would seem to me
the death camps—and they were prisoners there, too, thélyat the Attorney-General’s amendment would allow
were prisoners of religion—would permit to shave them. Thasomeone else to step in and say, ‘Hey, it's not in the best
is the type of people they are. Itill behoves the Hon. Angusnterests of that person to refuse a blood transfusion, even
Redford to use them in his futile effort to try to discredit the though the person is a Jehovah’s Witness and has indicated
Minister for Transport's amendment. | am supporting it; |that they do not wish to have a blood transfusion. But we are
believe it is essential, and | ask other members to think abogfoing to have some big brother step in and say, ‘You must
it, to think about some of the magnificent contributions thathave a blood transfusion, whether you want it or not.” That
have been made by those who support the Minister'so me is a denial of the individual’s religious freedom. If they
amendment and some of the sallying forth contributions thatvould die rather than have a blood transfusion, that is their
have been made by those who would seek to have theish and our current law permits that. Our current law does
Attorney’s amendment gain some numeracy over theot allow parents who are Jehovah's Witnesses to refuse
Minister’s. | ask members to support the Minister's amend-blood transfusions for their children. Our current law
ment. provides that adults can make such decisions for them-

The CHAIRMAN: |remind members thatitis going to selves—they can and do—but that they cannot make such
be a long night. | do not know whether we need to go into thalecisions on behalf of their children. It is permissible for
detail of what other people’s arguments are about. | suspedbctors to step in—
that if we keep to the point we will get the evening over more  The Hon. R.I. Lucas: How do you define ‘children’?
quickly. The Hon. ANNE LEVY: Anyone under the age of 18. It

The Hon. M.J. ELLIOTT: | would have thought that is permissible for a doctor to step in and override the wishes
examining other people’s arguments was precisely what wef parents if the doctor feels that a blood transfusion is the
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only way to save a child’s life, but that does not apply tomy best interest. In appointing a Jehovah’s Witness presum-
adults. | do not want to be part of any objective test whichably | would be aware of whatever reservations they have
in effect, will override the religious freedom of people. about certain types of treatment. If some objective standard
The Hon. A.J. REDFORD: The Hon. Anne Levy seems is to be superimposed over the whole scheme, my wish in
to misunderstand completely the effect of this clause. | willhaving my agent, the Jehovah’s Witness, make decisions for
take her through it so that she does understand. It providese would likely be overridden by some busybody going to
that the powers conferred by a medical power of attornegourt and saying, ‘Well, 1 do not happen to agree with
must be exercised in accordance with a different way (not iprohibitions against blood transfusions.’
the best interests), and subject to those requirements must actThe Hon. A.J. Redford: Isn’t that a lesser mischief than
in the best interests of the grantor. So, if | am a Jehovah'the mischief you create where someone will have something
Witness and | give a specific written direction that | am notdone to them that they never contemplated, which can happen
to have a blood transfusion, my agent must follow that—I daunder the Minister for Transport's amendment.
not have a problem with that—and, in the context of the The Hon. R.D. LAWSON: Entirely unenvisaged
Attorney’s amendment, the agent would be obliged to followsituations can occur under this whole regime. The question
that. However, if it is silent or if the agent has changed his oof Jehovah'’s Witnesses and refusal to allow blood transfu-
her mind or his or her beliefs subsequent to the granting afions is a subject of a whole body of case law which would
the agency and if there is no specific direction, the agent haemain unaffected by this legislation in most cases.
extraordinarily wide powers. All the Attorney is seekingto  The Hon. K.T. GRIFFIN: The Hon. Angus Redford’s
insert is that that agent in that situation must act in the bestxplanation is one that | would agree with, but | will make
interests of the grantor as opposed to the Hon. Bernictvo specific points. First, in relation to my amendment, what
Pfitzner's amendment which provides that all the agent mughe Hon. Michael Elliott and others do not seem to have
have is a genuine belief. There are literally thousands opicked up, apart from this question of the objective test, is

people out there who have genuine beliefs. that it seeks to ensure consistency where there is medical
The Hon. Anne Levy: But | do not appoint them as my power of attorney and where there also may be an anticipa-
agent. tory direction. It is fairly important to ensure that there is

The Hon. A.J. REDFORD: That is absolutely right and, consistency of approach otherwise it will be an impossible
under the Hon. Bernice Pfitzner's amendment, the honourablerovision to administer. | acknowledged that and | made the
member cannot possibly challenge it, because they sagpint specifically that the more far reaching amendment
‘There is no direction; | genuinely believe it is in the bestwhich | am proposing is to introduce the objective test
interests of the person, you can't challenge it; | am actingoncept. Without wanting to labour the point, the fact of the
specifically in accordance with subclause (7).’ It may not bematter is that this law is to be made for all people for a long
in the objective best interests of the individual, and thatime.
individual may never have contemplated that their agent |recognise, from the Hon. Anne Levy’s interjection on a
would act in that way. It is all right to give these people aprevious amendment, that, if your attorney has changed, there
huge power and responsibility, but there must be some checksll be the opportunity for you as grantor of the power to
and balances. | suggest that an objective test is more apprmake a change in your power of attorney. Of course, there are
priate than leaving it entirely to the subjective decision andnany circumstances in which that does not happen, and in
viewpoint of an agent. some instances it cannot happen. It may be that a person does

The Hon. M.J. Elliott: What about clause 9? not get around to it, forgets about it or does not know—

The Hon. A.J. REDFORD: | will come to clause 9ina particularly if the agent has perhaps been overseas or away
moment. Neither amendment has any effect on a writtefor a year or so. It is quite possible that the grantor of the
lawful direction in a medical power of attorney. So, if | am power may not be prompted to make a change because of his
a Jehovah's Witness and if | do not want someone to maker her own illness which is becoming of greater concern. It
me have a blood transfusion when | do not want one, it willmay be that without the knowledge of the grantor the agent
not do that, because I state in my direction that | do not wanhas himself or herself developed some iliness. It may be some
a blood transfusion and my agent is duty bound under théorm of Alzheimer’s disease or other mental condition which
Attorney-General's amendment to follow that direction.  suggests that they are not then able to make a proper decision

I will now deal with the Hon. Michael Elliott’s interjection based on the authority granted to them. All those unknown
when he said, ‘What about clause 9?7’ Previously, the honoufactors can arise. | am seeking to try to deal with those where
able member quoted from clause 9 as it exists in the Bilyou have an agent who is not acting in what might be
before the Parliament. | suggest to him that there wasegarded as the best interests of the grantor.
considerable discussion—nearly a week ago—about certain That agent may have a mental impairment and genuinely
amendments, as to whether we should change from theelieve that what he or she is doing is in the best interests of
Guardianship Board to the Supreme Court. A number of uthe grantor, but in fact, when one looks at it, one sees that it
debated that clause at the same time as we debated clausésQquite bizarre. Unless there is some basis for a review of
I am probably giving an early indication but | will support the that, in those what may be remote situations, it seems to me
Attorney’s amendment in relation to clause 9, so | argue itirthat we are introducing into the law and into this area in
that context. particular a much wider range of authority with much less

The Hon. R.D. LAWSON: It seems to me that one of the protection against abuse or misapplication than presently
difficulties with the Attorney’s amendment is that if, for exists in the law.
example, | as a Jehovah's Witness wish to give a medical The Hon. DIANA LAIDLAW: Having heard all the
power of attorney in general terms (as one would imagin@rguments and having earlier moved this amendment on
most of these powers would be given) to another member dfehalf of the Hon. Bernice Pfitzner, | am even more con-
my faith, | would expect that person to exercise the power irvinced than | was before that it is impossible to object to the
accordance with what he or she genuinely believes to be isentiments expressed in the Hon. Bernice Pfitzner's amend-
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ment in terms of acting in the best interests of the grantor. toncerned about any potential to review any decision or any
also indicate that it is widely understood in this welfare/sociapreference of the patient or the grantor. | am interested in
area of judgment what is involved in terms of the bestconfining this review procedure to a medical practitioner and
interests of an individual. Members would recognise that, imot to include a person with a close personal relationship to
terms of child welfare law in particular, and the mandatorythe patient or the patient’s family on the basis that we should
reporting of child abuse and all other areas of child welfarefespect the grantor’s wish.

the best interests of the individual are well understood. Itis Essentially, anyone could claim a close personal relation-
not a new concept. The fact that a person actually actship to a patient. We get into a shambles when the grantor has
because they genuinely believe they are doing it in the bespecified one person in whom they have confidence. Any one
interests of the grantor only reinforces the importance of thief 40 members of one’s family could claim a close personal

concept. relationship, and that would, in my view, totally defeat the
Subclause (7) negatived. whole essence of this Bill, when a patient has put his or her
The Committee divided on the Hon. K.T. Griffin’s new trust and confidence in one person. A few moments ago we
subclause (7): were talking about objective and subjective judgment.
AYES (8) Nothing could be quite as messy as what is provided in the
Cameron T.G. Davis, L. H. Bill at present in terms of this close personal relationship.
Griffin, K .T. (teller) Irwin, J. C. Subjective judgments can be made in relation to determin-
Lucas, R. I. Redford, A. J. ing whether one even qualifies to have a close personal
Roberts, R.R. Schaefer, C. V. relationship to the patient when we are talking of a time when
NOES (10) the patient is about to die. The last thing we would want is
Crothers, T. Elliott, M. J. squabbling over these issues when the dignity of the patient
Kanck, S. M. Laidlaw, D.V. (teller) and the patient’'s wishes are in essence what this Bill is all
Lawson, R.D. Levy, J. A. W. about.
Pickles, C. A. Roberts, T. G. The Hon. R.D. LAWSON: | support the amendment.
Weatherill, G. Wiese, B. J. However, some of the language used in the Attorney’s
PAIRS proposed new clause 9 is more appropriate and, in particular,
Stefani, J.F. Pfitzner, B.S.L. | do not support the entire deletion of paragraph (b), which
Majority of 2 for the Noes. would limit to the medical practitioner the right to apply to

The Hon. K.T. Griffin's new subclause (7) thus negatived;the court for a review of a decision by a medical agent.
the Hon. Bernice Pfitzner's new subclause (7) inserted.  Instead of deleting paragraph (b), I would prefer the insertion

The Hon. K.T. GRIFFIN: | know this clause is to be ©f the wording used in the Attorney’s proposed new clause,
recommitted in some respects, but | think that it is presentlyat i, ‘any person who has in the opinion of the court a
in an unacceptable form. Whilst | indicate opposition to it, |PFOPer interest in the exercise of powers conferred by a
do notintend to divide, but I will divide on the next occasion Medical power of attorney’. It seems to be that that would be
we run through this Bill in Committee, because | think it is @ More appropriate solution rather than the words used at the

a particularly dangerous provision in the light of the fact thalg‘c’ment and certainly a preferable solution to that proposed
there are no safeguards against abuse. y the Minister for Transport, namely, the deletion of this

Clause as amended passed. category of persons altogether.
Clause 8 passed. Moreover, in addition to giving the court the power to
Clause 9—Review of medical agent’s decision. review the decision of a medical agent, | would support the

The Hon. DIANA LAIDLAW: | am wondering whether Inclusion of a power of the court to give advice and directions
the Hon. Robert Lawson should move his amendment firsPOUt the exercise of the powers conferred by the medical
I am in a bit of a dilemma, because my amendment presum@&9Wer of attorney. That is taking the words of the Attorney-
that the Guardianship Board continues to be the source for@e"eral’s proposed new clause 9(1)(a). I do not support the
review of a medical agent’s decision, yet when we argued thi%'”'Ster s amendment, although | do support the deletion of
issue for the first time a week ago | did not win the argument’® Guardianship Board and the substitution of the Supreme
in terms of the Guardianship Board: the Supreme Court i&0Urt- That is an argument we previously had when we
now the nominated body to review a medical agent’sdeleted from the Bill the definition of ‘Guardianship Board'.
decision. In those circumstances, | will move my amendment The Hon. R.I. LUCAS: |f my understanding of this is
in an amended form, not that that is my preference but to takgO"™ect, | oppose it as well. My understanding, now that the
account of the reality of the vote in this place. Is that2PP€al will be to the Supreme Court (previously the

acceptable to the Hon. Mr Lawson? Guardianship Board), is that it may be that someone else is
The Hon. R.D. Lawson: Yes ’ near and dear to a person in the terminal phase of a terminal
The Hon. DIANA LAIDLAW: | move: illness—a mother or father or a current spouse as opposed to

Page 6, lines 2 to 6—Leave out subclause (1) and insert— a previous spouse_—and may hOId’ fora var_lety of reasons
1) The Supreme Court may, on application by the medica‘because of oversight or aCC'P'em) a previous power of
practitioner responsible for the treatment of a person (théttorney. There are a whole variety of real world situations.
‘patient’) for whom a decision is made by a medical agent, The response from the Hon. Anne Levy and others will be
review the decision of a medical agent. that they can change it. | accept that they can, but in the real
In this instance, | am restricting the people who can seek world that does not always occur and there will be circum-
review of a medical agent’s decision. At present the Billstances, as | have outlined, where others will genuinely have
provides that a medical practitioner may do so, as can an interest in what decision is to be taken in relation to a
person with a close personal relationship to the patient or thegarticular person.
patient’s family. We have heard over the past few days As | understand the amendment being moved by the
various views by members in this place who are mosMinister, in those circumstances the parents of an 18 year old
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son or daughter who might have appointed somebody else as The Hon. M.J. ELLIOTT: | see this clause as being
a medical agent may well not have any right to appeal againgairly crucial in the legislation as it is the place where a
what they see as being contrary to the son or daughter&gnificant part of the protection lies. When | opposed the
wishes, in their view from 18, 20 or 30 years of living with Attorney’s amendment to clause 7(7) | commented that clause
that person, as opposed to somebody who might have h&lshould be offering the significant protections. It offers a
only six months with that person. They may be able to argu@rotection consistent with my understanding of what the
to somebody, in this case the Supreme Court, that that is nt#gislation seeks to achieve. It gives the opportunity for
what they would have wanted, that they have some othappeal, and it looks as if the appeal may now be to the
indication—uwritten, verbal or otherwise—that would indicate Supreme Court due to an earlier amendment. It gives grounds
what their wishes might be in these circumstances. for appeal, but fairly narrow ones. For instance, the Supreme
In the circumstances of this amendment, | do not see thaourt would not be able to intervene if you were in the
they will have the opportunity at all to appeal and to at leasterminal phase of a terminal illness and the effect of the
have their point of view heard by some third party. treatment would be to prolong life in a moribund state. They
The Hon. T.G. Roberts interjecting: cannot intervene in relation to an agent'’s decision then but,
The Hon. R.I. LUCAS: They can go to the medical if oneis notin aterminal phase of a terminal iliness and the
practitioner; that is a response, yes. However, if the medicalourt is of the opinion that the medical agent’s decision
practitioner does not agree and they still disagree, we angould expose the grantor to death or exacerbate the risk of
providing an appeal body—in this case the Supreme Court-death, then the court can intervene.

and we are saying that the mother, father, current spouse, | would argue that that is the place where, if there is going
companion or partner in life is not able to, in effect, put ato be an abuse anywhere, the abuse can occur and that is the
point of view to and have it heard by this third party. | would point where the protection needs to lie. As to the general
not want to support a situation where people should not havgtructure of the clause as it stands, | am happy with it but,
the ability to put a point of view. In the end, if they lose the consistent with saying that that is the place where the greatest
argument they can at least say they have been heard. If thigotection should be found, | do not agree with the Minister
is the effect of it, certainly | would be opposing it. for Transport’s amendment. This is an area where members
The Hon. ANNE LEVY: [indicate that the only part of of the family may intervene. At this stage | do not have a
the Attorney-General's amendment which | approve of isyiew about the Hon. Mr Lawson’s amendment on file—

when it says that this clause will be opposed. I am opposed Tnhe Hon. R.D. Lawson:I'm not going ahead with that.
to the whole of clause 9. | think it is outrageous that, if | have The Hon. M.J. ELLIOTT: Then I will not persist with

made a decision, anyone should review it. | can leav

o . ; . at point. Here is a point where the family can really
anticipatory declarations and | can appoint a medical ageg%ervene_ A member of the family who has not been made

oo et i agent can tevene and Say. The appoined agen i
P y 9 making a decision that is putting my loved one at risk and

to the Supreme Court and that that court might have th ! ; =
ey are not in the terminal phase of a terminal illness. |

power to make an order stripping away the medical power of , - , . ;
- : ject to that’ That gives the protection that should be
attorney and appointing someone else as my medical pow ered in the legislation. It is a right and proper provision

of attorney against my wishes is absolutely outrageous, that does not undermine the general intent of the legislation.
If | have appointed my son to be my medical power of n the other hand, the Hon. Mr Griffin’s amendments on file
attorney, | consider it absolutely outrageous if then the cour? ’ N ; -
o0 a lot further and start disempowering the person who is

gﬁ_ﬁ'?oesé fg;ﬁf&?g; gg\i}el?%?ggg?ng&/t:ﬁé Itthg?ﬁ?/vg?lisv\;?q ying to grant their personal power to someone else to act on
Hon. Trevor Griffin to be my medical power of attorney. hg,l{ tfnhf:i_gsm;;s ;m&(ﬁir;g ti%rge?rﬂir? l(')sftﬁ g ggnd(r)tn,lfasotg €
These decisions are going to be made not by someone \'/I?/]ani the cour\t,)t/o bé )'/our agént ygu can appoint it és );/our
whom I have a great deal of trust and whom | know very well gent. The court should be involved only in the circumstances

indeed, but by perhaps Derek Bollen, perhaps Robi . ; A
Millhouse or pe¥h£ps anF;/ one of our Suprerr?e CoSrtjudgesorWh'Ch the clause currently provides. | will not be support-

whose views on a number of matters | disagree with vermg th? Hon. I:?uana;] Lidlaws 'amendrgent, and lf.lw'" be
strongly and whose views on other types of matters ar trongly opposing the Attorney’s amendments on file.
completely unknown to me. | certainly do notwant to entrust 1 he Hon. K.T. GRIFFIN: I move:

them with these decisions. There is somehow a belief that Page 6—Insert new clause as follows:

when someone becomes a judge they become God; that they ‘Supervisory jurisdiction of the Supreme Court.

are all powerful, all wise and know exactly what is best for 9. (1) The Supreme Court may, on application by a medical
everyone in all circumstances. agent, or any other person who has in the opinion of the court a
The Hon. Diana Laidlaw: In life and in death proper interest in the exercise of powers conferred by a medical

. . . . power of attorney, exercise any one or more of the following powers:
The Hon. ANNE LEVY: Inlife and in death. This to me (a) the court may give advice and directions about the

is totally objectionable. Judges, like anyone else, are fallible; exercise of the powers conferred by the medical power of
they have their own quirks, their own tastes, their own attorney;

prejudices, their own biases and their own views—some of (b) the court may vary or revoke the medical power of
which | may or may not agree with. | certainly do not want attorney,

this legislation giving any one of those judges the power to (c) the court may appoint a person to exercise the powers

; conferred by the medical power of attorney in substitution
take away the medical power of attorney from the person to for the current medical agent:

whom | have given itand to glve_lt to someone eIS(?. Itis just (d) the court may make any declaratory or other order that
OUtI'ageOUS and a Complete denlal Of an IndIVIdua| S perSOﬂa| may be appropriate in the circumstances of the case.

autonomy. It strikes me as the greatest paternalism that  (2) The court may make an order under this section on terms
anyone can imagine. and conditions the court considers appropriate.
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I do not accept the assertions made by the Hon. Anne Levy, Like the Hon. Robert Lucas and others who have express-
and that should be obvious from the tenor of the debate. ed this view, | cannot accept that there should be any

The Hon. Diana Laidlaw interjecting: limitation on the rights of any person with a proper interest

The Hon. K.T. GRIFFIN: [ feltthat by interjection | had to have a matter reviewed by the court. A number of exam-
already put that on the record. If it is not there by interjection ples have been given. There may be a member of the family;
| said that | would not accept an invitation to be her medicathere may be a spouse and a putative spouse; there may be a
agent. putative spouse and a child—a whole range of various

| do not accept that every person is an island: each persaituations where, in my view, to ensure that the rights of the
lives within a community. Although the Hon. Anne Levy citizen are properly protected, a person with a proper interest
wishes to make this legislation for what appear to be hemust be able to have a matter reviewed by the court.
purposes or the purposes of persons of her own views, the The Hon. M.J. Elliott: The current clause allows those
fact is that the legislation is made for a long time to cover thepeople, the putative spouses—
whole community. People may or may not accept the The Hon. K.T. GRIFFIN: It does not; clause 9 is very
opportunity that is presented by the Bill to make an anticipalimited.
tory grant or to execute a medical power of attorney. Thatis The Hon. M.J. Elliott interjecting:

a choice for them. However, for those who do, they need the The Hon. K.T. GRIFFIN: It does, but the review is very
protection of the law. limited.

The Hon. Anne Levy criticised the Supreme Court, and The Hon. T. Crothers: How do you define a proper
she is entitled to do so, but | do not share the view that thermterest? | am somewhat taken by your argument, but how
ought not to be a body like the court exercising somemany people would have access to act as the trigger for
supervisory jurisdiction. In our democratic society there is ndnvolving the Supreme Court, for example?
other body which exercises supervisory responsibility in  The Hon. K.T. GRIFFIN: | cannot give you an indica-
relation to the rights of citizens and determines whether or ndfon as to how many.
those rights have been infringed or upheld. In our society it The Hon. T. Crothers interjecting:
is the independent courts system which ultimately has that The Hon. K.T. GRIFFIN: That may be a problem, but
responsibility, and that is what | want to insert in this Bill. that is not unknown to the law. It happens with inheritance,

Itis all very well to talk about the Guardianship Board, butwith guardianship and probably in a number of other areas
under this Bill the Guardianship Board has very limitedthat | cannot immediately call to mind. There is a general
authority. Towards the end, one cannot appeal from a@rovision in the law that will allow a person with what we
decision of the Guardianship Board. There is nothing morelescribe as a proper interest, which is fairly well developed
likely to make it unaccountable than if its decisions are in nan case law, to make an application to the court. There are
way subject to review. If the Committee ultimately acceptsthings likehabeas corpus-‘deliver up the body’ of a person
the Guardianship Board, it has to be the subject of som&ho has been wrongfully detained. There is a role range of
supervisory jurisdiction, perhaps exercised by the Supremareas; where a person is seen by the court to have an interest
Court. If the Guardianship Board is not accepted, thevhich needs to be recognised and at least explored then the
Supreme Court will exercise its own jurisdiction to ensurecourt will give access. It will not give it willy-nilly, but at
that the rights of the citizen are protected. That is what thiseast it will give itin circumstances where the court sees that
is all about. This is not paternalistic, because we all knowas a matter of justice and equity there needs to be access. That
from our personal experiences, professional practice ds really as far as | can take that in terms of principle. | know
otherwise that circumstances change. What might be righthat my amendment is very broad, but in my view it is
and agreed one day may not be the next. Families fall outecessary to ensure that all possible variations and factual
friends fall out, and it can be over the most trivial things, andcircumstances are covered.
then there can be the most vicious war between those The Hon. T.G. ROBERTS: The Attorney speaks of the
involved. In those circumstances there must be a mechanisrights of citizens. One of the reasons that we have been so
by which the rights of the citizen are protected, and protectetbng on this whole Bill is that it is balancing the rights of the
in the context of community activity. person who is in receipt of medical treatment to die with

On another clause we talked about what a citizen can atignity against the rights of others who may decide to
cannot do in respect of consent. The criminal law is quiténtervene.
clear. A person cannot consent to have serious injury inflicted The Hon. K.T. Griffin: Some of these provisions are not
upon himself or herself. The criminal law does not allow aonly limited to that.
person who assaults another to get away with the assault on The Hon. T.G. ROBERTS: Many of the provisions
the basis that consent has been given by the victim. It isausing conflict amongst individuals within this Committee
contrary to public policy, and anarchy would rule if that wererelate to balancing those judgments. Clause 9 offers the
not to be the situation. The fact is that some standards muptotection in that one of the determinants is to be the treating
be maintained and protections must be built into the lawmedical practitioner. In this debate we have tended to
which governs relationships between citizens and groups averlook the role that the treating medical practitioner plays
citizens and defines rights and privileges as well as responsii the final determination of advice given to all parties in
bilities. In those circumstances | do not believe what isrelation to death and dying. Those people associated with
presently in clause 9, even with the amendment that the Hopatients in the final stages of nursing and treatment may not
Robert Lawson may ultimately move to substitute thenecessarily be the family. Those people who have a close
Supreme Court for the Guardianship Board, provides propédnterest in the last days of someone who is dying may not be
protection for the citizen in the circumstances that somethinglosely associated with the family. Many people grow away
goes wrong. That is what we are talking about; we are ndfrom their family and their last days are spent amongst
talking about making a law that will override a person’sstrangers without any medical agent at all. It is basically the
wishes in all cases; it is when something goes wrong. medical practitioners who make the decision about how
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people die—whether or not they die with dignity or whether Line 6—After ‘agent’ insert ‘and give advice and directions
they die in pain. Most doctors will the try to alleviate those about th? exercise of the powers conferred by the medical power of
problems. However, in the case of clause 9, | do not think iftttoMey".
is unduly restrictive in any way to involve a member of al will very briefly run through the arguments why the
person’s family, if that is the case indicated by a letter or bySupreme Court rather than the Guardianship Board ought to
nominating a medical agent. The medical practitioner cafave this jurisdiction. First, as the Attorney has said, there is
make some sort of judgment during those times. We tend to0 appeal from the Guardianship Board and that is inappro-
get a bit bogged down in some matters that, in many casepfiate. But, more importantly, it seems to me, even if we left
will not occur in reality. There will always be the exception. clause 9 in, conferring certain powers on the Guardianship
I do not take the point made by the Hon. Ms Levy in thisBoard, namely, the right to review the decision of medical
case where dogmatically one individual should have the righgent, the Supreme Court would retain its inherent jurisdic-
forever, under all circumstances, to make that decision oHon to give advice and direction on an application of anybody
behalf of another individual. As plenty of people have pointecfoncerned in a matter in relation to the interests of a third
out in this debate, circumstances change, people chang@arty. The court has an inherent jurisdiction to make appro-
attitudes change and the circumstance in which the patieRfiate declarations in such cases. .
finds himself or herself changes the attitude of those who SO, if the court already has jurisdiction to entertain
have taken on the role of medical agent. Even visiting peopl@Pplications in relation to these matters, it ought to be the
in those circumstances tends to change people’s views aPPropriate place to go for all matters relating to medical
ideas. Some people may want to relinquish the role oPowers of attorney. There shoulql be no difference in the
medical agent; they may not want the responsibility after £xpense of going to the Guardianship Board or to the

certain stage. All of those issues need to be taken int§upreme Court, nor any difference in the delay. Indeed, the
account. Supreme Court is probably less bound by procedural

It would be good if it were quite straightforward, where difficulties than the Guardianship Board. It is a court that is

someone has a medical agent and the person who would [ii@P€n 24 hours a day. There is access to it. Judges sit at all
to die with dignity maintains that relationship with the {mes of the day and night to hear urgent applications, and
medical agent for the whole of that process so that their findf1€7€ IS @lways a judge available to hear matters such as this.
days were made easier. However, unfortunately that is not the 't does seem to me that there will be occasions when
case: there are circumstances that mitigate against thatPgOP!€ involved in medical powers of attorney will require
would be prepared to put more faith in the medical professio@SSistance. These are documents that will be printed and,
than perhaps many people in relation to the contribution8r€Sumably, available over the counter at stationery shops
made. | would not want to complicate the arrangement@nd the like, and people will write manuscript directions as
unnecessarily by bringing in too many other people td0 the way in which their treatment is to be handled. We find
become involved in making those decisions between thi1at with holograph wills, which are drawn all the time. Very
patient and the medical practitioners. However, unfortunatel¢Tt€n the situation that has arisen is one that is clearly not
I think we have got to that stage. | think it should be keptenvisaged by the person who writes the directions. The
reasonably simple, but with the overriding principles that‘medmal practitioner faced with a direction will wonder,
there are other people who can intervene at a particular timdell, can I do what | propose doing in this case under this

to ensure that there are no complications in those final day¥€ce of paper? Does it authorise me to embark upon this
before death. treatment? It is clear that the person who wrote out the

The Hon. CAROLINE SCHAEFER: | think we all document did not have in mind this particular situation when

sckowiedge it e e talking sboutvery ew porle, P e MTOLE U L) i ety st hetero
a start, | imagine that very few people will appoint a medical head and perform the treatrFr)lent’ 9
agent. There will be even fewer situations where there wilf P :

be any either desire or need for appeal. But | do believe that It may well be that the person filling out the medical

one of the basic tenets of democracy is the right of broadf@Wer of attorney stipulates that certain drugs are not to be
glmmlstered. Those drugs may go out of fashion, there may

appeal for anyone and by anyone who considers themselv . . o
topge wrongesél. Frankly, ?lt ap)gals me to think that someonge othgr drugs or by _dlfferent names, different derlvatl\{es,
who has a close, personal relationship with a person who i ut which really are, in effect, the same drug. The medical

in this case, dying or temporarily incapable, is denied the;1ractitioner is concerned, ‘If | administer this particular drug,

right to appeal. As the Hon. Robert Lucas said, that appeagsm | acting in accordance with the power of attorney and the

. s Irections given in it?’ In those cases, the medical practitioner
tome tr? be basmzilllywrc()jng.ollt appearfl\t/oljmlaéh?t Itis tr?o lit ght to hgave the opportunity to go to some in%ependent
once these people are dead to say, ‘Well, | believe that t e L o

S - ody, namely the court, to say, ‘This is the situation. This is
was a wrong deC'S'-On' _They must have _thg right of arPea ¥nedicalypower of attorngy Can | do what | propose
while that person is still alive. To me, it just smacks of :

absolute immorality to deny those close to the person who i§21n9?’ and the court will give a direction one way or the
dying the right to appeal. other. This provision is for the assistance of the medical

) . profession. Just as the Hon. Terry Roberts said he had faith
The Hon. R.D. LAWSON: I move: in the medical profession so, too, do I. But it is necessary to

Page 6— give assistance to the medical profession in relation to these
Line 2—Leave out ‘Guardianship Board’ and insert ‘Supremematters. My amendments seek to achieve that.
Court. The Minister for Transport would limit to the medical

Line 5—Leave out subparagraph (b) and insert new subparagrapl} 5 ctitioner the class of persons entitled to make such

(b) as follows: licati | Id dit Ih . d
(b) any person who has in the opinion of the court a propelapp ications. 1 would expand It, as I have in my propose

interest in the exercise of powers conferred by the medicaParagraph (b), to include ‘in addition to the medical profes-
power of attorney. sion any person who has in the opinion of the court a proper



574 LEGISLATIVE COUNCIL Tuesday 25 October 1994

interest in the exercise of the power conferred in the medicalpplication. In fact, applications in a lot of the English cases
power of attorney’. That does give a discretion to the courtare made by hospital authorities.

Itis not merely a member of a family, any busybody, or some  The Hon. R.I. Lucas: They might need the bed.

ancient aunt who has not been on the scene for 30 years and the Hon. R.D. LAWSON: Indeed they might need the
who has some religious objection to some form of treatment 4 '

or some other person who simply wishes to make an applica- The Hon. M.J. ELLIOTT: | remind members who were

tion for the purpose of harassing those who are involved— o .
any person who has a proper interest in the exercise of tH volved in this debate last year that this clause was not part

: of the original legislation. It was put in to resolve the
pov'i//le;r |22?;:2 eﬁ;ﬁéﬁiggg tt?) a?dtgnct%lérlto. ower of the ¢ OurQifferences that occurred in this Council about whether there

not only to review the decision of a medical agent but also t Ioauulgebg 3\2’5 rter:geryés%tl ta(l)lfoaf io?]e(:lcfglisig(reg;hde?jmiﬂ(mis
give advice and directions about the exercise of the power, ; omp : .
conferred by the power of attorney, because there may we ounC|_I to resolve two extreme differences. With the possible
be cases where not only is the doctor in some doubt abo ception of_the argument that we have already had about the
what the power of attorney means but also the person wh uardianship Board versus the Supreme Court—I prefer the

holds the power of attorney may wonder, *Am | authorised=uardianship Board—clause 9 represents the position we
to tell the doctor to administer or not administer morphine inreached last time after listening to arguments to the effect

this situation?’ It could be that, from the terms of the powerthat’ atone extreme, if a person appoints an agent, that agent

of attorney, the patient did not want to have, for examplehas the right to carry that appointment through and should not

morphine or some other specified drug. It seems to me th&e interfered with, to, at the other, that you must include all

my amendments will address some of the issues that the Ho, z;ﬁeognprosgsitclj?rr‘l > Trrgfeﬁlt?éf eaﬁgemt%trsfécr)ir? tnl;es allitt'zﬁelagsc °
Anne Levy was talking about. P 9p 9

The Hon. R.I. LUCAS: One aspect of the Hon. Rob possible with the legitimate wishes of the grantor of the

Lawson’s amendment that concerns me is that of properﬂgi';]:::jpv?lvﬁ'ztr %:sttgnc%yﬁwlt fgr?ﬁseén; Qi;%gh%;hﬁgxaxgge
interest. Does a charity or an organisation that was the P ’

beneficiary of the will of a person who might be about to diemembers pulling us in different directions. ‘
have a proper interest in the exercise of powers conferred by 1he Hon. R.l. Lucas: Some of them weren't here.
the medical power of attorney? The Hon. M.J. ELLIOTT: No, but for the sake of those
The Hon. R.D. LAWSON: In my view, certainly not. | members who were not here, | think it is worth noting that
have taken that language from the Attorney-General’svhen the initial Bill emerged from the select committee this
proposed clause 9. The interest of the person making th@ause did not exist. | supported the insertion of clause 9 into
application must be an interest in the exercise of the poweit§e legislation because | thought it was important that some
rather than an interest in the result of their exercise or afeview be available, but in fairly narrow circumstances,
interest in the estate of the person. which ensured protection for a patient in the non-terminal
The Hon. R.l. Lucas: The exercise of power may be phase of a terminal illness and where there might be some
whether or not they collect. question as to whether the medical agent’s decision was
The Hon. R.D. LAWSON: That sort of pecuniary interest putting that patient at risk of premature death.
is not encompassed by proper interest. As we have already voted on the question of the Supreme
The Hon. R.l. LUCAS: | am not suggesting that there is Court, at least until the Bill is recommitted | am prepared to
anything improper in an organisation being a beneficiary ohccept the insertion of ‘Supreme Court’ instead of ‘Guardian-
a person’s will. Presently, there is a case where beneficiarighip Board’, but otherwise | do not think that we should
of wills—and | am not sure whether they are charities ordepart further from clause 9, which was arrived at after a
whatever—are expressing views about a whole variety ofireat deal of argument—it was probably one of the clauses
things. | am not suggesting that it is an improper interest, butn which we spent a great deal of time last year. | have not
| would have thought that they had a proper interest in théeen convinced by the arguments put forward so far because
exercise of powers and they might want to put a view onehey are not very different from what we heard a year ago.
way or the other in relation to the exercise of powers Tne Hon. K.T. GRIFFIN: Itis all very well to suggest
conferred by the medical power of attorney. It may well beihat this was a compromise. | think it might have been a
that, after three years of being kept on a life support systemyompromise sufficient to get majority support. The fact of the
the Salvation Army, or someone else who is a potentiaiatter is that not everyone agreed with the specific provi-

beneficiary, may well argue, together with others, that it hagjons, particularly that in subclause (7) which provides:
a proper interest in the exercise of these powers and that

certain action should be taken.
The Hon. R.D. LAWSON: It is certainly my view—and
| understand that it is also the Attorney’s view from the = The Hon. M.J. Elliott interjecting:
gestures that he has made—that | do not regard a proper The Hon. K.T. GRIFFIN: That is fine. It is only a
interest as a pecuniary interest in the estate of a patient. Thecempromise to the extent that a majority finally went along
might be a case where, for example, a hospital in which avith this. The fact of the matter, as the Hon. Robert Lucas
patient is kept has a proper interest. said, is that there are three new members in the Chamber and
An honourable member interjecting: it is an important issue in the context of the debate we have
The Hon. R.D. LAWSON: Well, a patient may well have had. Whilst it is appropriate to be reminded of that position,
been admitted as an emergency, someone whose family tisat does not suggest that it is the appropriate solution to the
unknown, and the hospital has been maintaining and keepinigsue. | intend to persist with my amendment. If my amend-
him for months. That person remains in a coma, and anentis not carried | will support the Hon. Robert Lawson’s
direction is found, and the hospital may well wish to make aramendments, because | think they are a significant improve-

(7) No appeal lies from the decision of the Guardianship Board
under this section.
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ment on what is in the Bill. Certainly, | will not supportthe  1alsoindicate that | do not believe that this definition of ‘terminal

Hon. Diana Laidlaw’s amendment. phase’ is adequate. | think that in itself it might create some
The CHAIRMAN: The question is that all words in difficulties later. )

clause 9 down to but excluding ‘Guardianship Board' in line There are a number of references, but later he said:

2 stand as printed. | had already made quite plain that the definition of ‘terminal
; N i phase’ is not a good description of terminal phase. But | do not also
Thg Comml_tt_eg divided On the question: believe that inserting the words ‘death is imminent’ solves the
While the division was being held: problem.
~ The CHAIRMAN: Because there is only one ‘No’, the That was said in the context of an amendment that the Hon.
division c.annot p.roceed. Caroline Schaefer had moved to try to provide greater clarity
Question carried. to what was meant by ‘terminal phase of a terminal illness’.
The CHAIRMAN: The question is that ‘Guardianship The view of some members was, for reasons | will explain in
Board'’ in line 2 stand as printed. a moment, that it was way too broad, and the Hon. Caroline

The Hon. M.J. ELLIOTT: There seems to be a problem Schaefer was seeking to make it more definitive. The Hon.
with that. One of the options | thought was to be offered wagd\ir Elliott said that he did not believe the current definition
that ‘Supreme Court’ would replace ‘Guardianship Board’,in the Bill was adequate and that he had difficulties with it,
because of a previous vote, but members may not want tHaut he nevertheless did not think that the amendment being
rest of the amendment of the Hon. Mr Lawson. | for onemoved by the Hon. Caroline Schaefer was quite right.
certainly do not. In the discussions that then ensued, there was some

The CHAIRMAN: That was the Hon. Diana Laidlaw’s canvassing of the prospect of trying to find some compromise
amendment. We have had the test case for it; it was lost dposition. The problem | have with clause 9 (2) is that, in
the voices, so now we are proceeding to take out those wor@fect, now with the Supreme Court but previously with the
‘Guardianship Board’ so that we can insert ‘Supreme Court'Guardianship Board, we are saying that through the terminal

The Hon. R.D. Lawson’s amendments carried. phase of a terminal illness there is no appeal at all to any
The Hon. R.D. LAWSON: | move: particular body. In interpreting it, we have to look at what
R ) ) ) ) ‘terminal phase of a terminal illness’ is. The definition is as
Page 6, lines 7, 20 and 23—Leave out ‘Guardianship Board’ ang||ows:
insert ‘Court'. . N
‘Terminal phase’ of a ‘terminal illness’ means the phase of the

Amendment carried. illness reached when there is no real prospect of recovery or
The Hon. R.D. LAWSON: | move: remission of symptoms (on either a permanent or temporary basis).
Page 6, line 25—Leave out subclause (7). We canvassed a range of options during the last debate on

: . this particular issue, and some of those options included, for
sh(;ruk:g tl)_éogﬁ SIAE:I‘ fIFé)A\rLDtlr_{:z\v(VB'ualr dcijgngcr)]% bglc')z\:g ct)?e;: it example, the situation where a person might go into a coma
PP P ’ for quite some period but might then come out of that coma

now suggested, the Supreme Court. | have argued all alo C P
that there should be restricted rights in this regard. To the%‘qwI lead a full and productive life. Clause 9(2)(b) provides:

Syt nere shoud b appeslghi, 1 would s hat 1 STecf e ceamentwoutbe mercy o prolong e na
process is going on and on without indicating who will i ) ) ,
appeal—whether it is a close family relative or a person witpomeone asked earlier what ‘moribund’ meant, and the

a proper interest. This whole thing is getting out of controlMinister for Transport, probably based on advice, replied that
and | oppose the amendment. it was ‘someone being in a dying state’ or ‘death like’ which,

Amendment carried. in my judgment, does not seem to be much different from ‘a

. . terminal phase of a terminal illness’; it probably says it in

wa;—tht% ';;)Cé g'Jéggéiilq':a:és%miggg:; Vt\)/(ljtj:d rs(:ilu another way, but basically it refers to a situation where there
Yy cla ’ pr & no real prospect of recovery or remission of symptoms.

that that now comes when we recommit the whole Bill an

. . S In that circumstance a person goes into a coma, for
| put everybody on notice that | will want to persist with my example, and someone wants to take action which will, in

new clause 9, which is, in a more general sense,_cqnf(_errlngffect, remove life support systems—in the previous debate
power on the Supreme Court without the present I|m|tat|onswe have talked about who that might be: it may well be the

We will deal with that at the recommittal. current partner in life or spouse as opposed to the previous
The CHAIRMAN: You can do that now when I call for gpqyse who may well still have the medical power of
clause 9 as amended to stand part of the Bill. attorney, or it may well be that the parents have a particularly
The Hon. K.T. GRIFFIN: I do not think | can, because strong point of view. | am referring to this period of coma for
that removes the whole of clause 9. | want to put the nevy person and to the position, during that period, of those
clause in but you will not then let me put a new clause 9 |npersons with that ‘proper interest’, as we are now Seeking to
The CHAIRMAN: When | put the clause as amended,define it. In effect, if a decision is to be taken to remove the
you can oppose it, delete it and insert your whole new clauséife support system and end the life of that particular person,
You can definitely oppose the existing clause. and a parent or the current spouse very strongly—on the basis
The Hon. R.I. LUCAS: | flagged earlier that | wanted to of having known that person for 30 years as opposed to the
offer some comments in relation to clause 9 (2), as thisurrent person, who might have known the person for six or
provision has long troubled me and indeed troubled somé&2 months—argues that this is not what they would have
members when last we debated the legislation. | made sonveanted, that there have been a number of cases where people
comment about the Hon. Mr Elliott’s earlier contributions andhave come out of a coma after two or three months, or
I have been able to dig them up. When we last discussed thighatever it is, and lived a full and productive life afterwards,
notion of terminal phase of a terminal iliness, the Hon. Mrand they oppose the notion that this medical agent will
Elliott’s views were as follows: authorise the removal of the life support system, that person
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will not have the chance even to take the case to the Suprersemething in between. | have had initial discussions with
Court. Parliamentary Counsel and, rather than saying ‘death is

In this circumstance and with this current constructionjmminent’, we have tried to indicate that it was not imminent
even with the Supreme Court being there, those persons witit that one was near death. It was the next step back,
a proper interest will not have the chance to even take thBowever we can define that.

case to the Supreme Court. What was intended by a majority At this stage | do not have an amendment for this provi-
of members in this Chamber to allow that to occur, in thissjon, but | wanted to raise it before the recommittal, which
stage of a terminal phase of a terminal iliness, will not beill be either tomorrow or Thursday, as | still see this as a
allowed to occur. significant flaw in the legislation. Members who think that
The Hon. Anne Levy: Being in a coma is not being in a in certain circumstances people will have the opportunity to
terminal phase of a terminal illness. If you are in a coma andgjo to the Supreme Court, as it will be now, to put a point of
have cancer, the chances of leaving hospital two months latefew and challenge a decision will find, with the legislation
and leading a productive life are zilch. as constructed, that they will not have that opportunity in

The Hon. R.I. LUCAS: The terminal phase is reached many of those circumstances. | flag that and indicate that,
when there is no real prospect of recovery of remission ofVer the next few hours before we finally recommit, | shall
symptoms. Some members have given examples and otheidll be looking for a compromise between the two positions.
are well aware of examples where medical practitioners and other members have a view, thought or idea, I would
others have given advice about persons in a coma that theY¢elcome that discussion.
is no real prospect of recovery. The Hon. M.J._ E_LL|OT-|_—Z The Hon. l\/_lr Lucas has

The Hon. Anne Levy: That is not a terminal illness. ~ uoted what | said in relation to the terminal phase of a

The Hon. R.I. LUCAS: Look at the definition termmall illness in subclause (2). If it stood alone, the problgm

R o . ; that | raised would have been a problem, but we are talking

The Hon. K.T. Griffin: Aterminalillnessis aniliness or 56yt 4 patient in the terminal phase of a terminal illness and
condition that is likely— the fact that the treatment would merely prolong life in a

The Hon. R.I. LUCAS: —to resultin a death. Look atthe moribund state. It is not one or the other: the two must occur
definition. together. Subclause (2)(b) offers the additional protection that

Members interjecting: | would have felt that subclause (2)(a) alone did not offer. If

The Hon. R.I. LUCAS: Exactly. The argument lasttime Wwe simply said that one could not seek a review because a
dealt with someone with Alzheimer’s or a whole variety of person was in the terminal phase of a terminal illness, that
conditions. | referred last time to a number of conditions, saymay be a long time before death and the person is not in a
which an infant is born with and everyone knows that therenoribund state. Therefore, we could say that the decision
are no cases of anyone living beyond 15 or 20. Generallgould easily be against the interests of the patient. | believe
sufferers die between 10 and 15 and people know from thihat when paragraphs (a) and (b) are taken together, the
first day that it is all downhill, that there is no prospect of circumstances are different. The Hon. Mr Lucas talked about
recovery and that child is in a terminal phase of a termina® compromise between the two positions. In fact, that
illness. The next test would be whether or not those condisubclause was first derived because we tried to find a middle
tions would be a dying state, as members might argue. Songgound between those who wanted no review at all and those
might argue that that was so, because everyone knows thaho opposed the concept of the whole legislation.
the person is dying quickly as opposed to someone livingto The Committee divided on clause 9 as amended:

70 or 75, when a person with this disease will not last beyond AYES (14)
the age of 10 or 15 or whatever, and that takes account ofthe ~ Cameron, T. G. Crothers, T.
second part of the definition. | raised a number of examples ~ Davis, L.H. Elliott, M. J.
where one could argue that in certain circumstances, because ~ Griffin, K. T. (teller) Irwin, J. C.
of the way we have constructed the definition of ‘terminal Lawson, R. D. Lucas, R. .
phase of a terminal iliness’, such conditions would potentially Redford, A. J. Roberts, R. R.
come within it. | suspect the more realistic example involves Roberts, T. G. Schaefer, C. V.
someone in a coma and people having to make a difficult Stefani, J. F. Weatherill, G.
judgment whether or not to remove life support systems as NOES (5)
opposed to someone— Kanck, S. M. Laidlaw, D. V.
The Hon. Anne Levy: That is not a terminal iliness, just Levy, J. A. W. (teller)  Pickles, C. A.
being in a coma. Wiese, B. J.
The Hon. R.I. LUCAS: It is within the definition of the Majority of 9 for the Ayes.

Bill, which is my point. | raised it before and | said |would ~ Clause 9 as amended thus passed.
raise it again in the context of this clause. In doing so, | Progress reported; Committee to sit again.

revisited the debate we had on this issue when members like ,
the Hon. Caroline Schaefer, the Hon. Mike Elliott, myself and MOTOR VEHICLES (LEARNERS’ PERMITS AND

a number of other members expressed concern about it. JROBATIONARY LICENCES) AMENDMENT BILL

accepted that the Hon. Mr Elliott did not like the Hon.
Caroline Schaefer’s amendment that death is imminent. Hﬁ*l
believed it left it to too small a period right at the end.
Nevertheless, he had the view, as | did, that the terminal ADJOURNMENT

phase of a terminal iliness was not a good definition because,

for the reasons we have been discussing, it was too long a At 11.38 p.m. the Council adjourned until Wednesday 26
period, and he indicated as | did a preparedness to look f@ctober at 2.15 p.m.

Returned from the House of Assembly without amend-
ent.



