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The Opposition has a copy of the staffing allocations for
LEGISLATIVE COUNCIL 1995 based on a new formula and this shows that

92 preschools and child-parent centres will have fewer staff
Wednesday 26 October 1994 next year. The Minister's department is also offering
. separation packages to cut some 30 permanent early child-
2 lghegR;%I?eiﬁT Egoenr.SPeter Dunn)took the Chair at hood workers from his department. These decisions have
-2 pm. prayers. been made by a Government that promised to increase

PAPERS TABLED spending on education and by a Minister who professed to
have a special interest in early childhood education. My
The following papers were laid on the table: questions to the Minister are:
By the Minister for Education and Children's Services 1. Will the Minister release the names of the
(Hon. R. I. Lucas)— 92 preschools and child-parent centres to have fewer staff in
Regulations under the following Acts— 19952 . .
Education Act 1972—Teacher Registration. 2. What is the target number for the reduction of early
Electricity Trust of South Australia Act 1946— child workers?
Powerline Clearances. o 3. What are the estimated savings this year and in a full
Fees Regulation Act 1927—Teacher Registration year from the new staffing formula?

Board. )
Superannuation Act 1988—Prescribed Authorities— The Hon. R.I. LUCAS: The honourable member has

Construction Industry—Long Service Leave Board. Some information because we have sent all the information

Superannuation (Benefit Scheme) Act 1988— to all 300 or so preschools in South Australia during the past
Members—Festival Centre and TransAdelaide.  \yeek—starting at the end of last week and the beginning of

By the Attorney-General (Hon. K. T. Griffin)— this week—as a follow-on from the budget announcements.
Regulation under the following Act— On the budget evening on 25 or 26 August, | met with the

Fisheries Act 1982—Rock Lobster Fisheries—Fees. Institute of Teachers, and | said that the effects of the budget

Rules of Court—District Court Act 1991—Appeals— decisions in preschools would mean that abut 30 early

Meat Hygiene and Guardianship Board Acts. childhood workers would be able to take a targeted separation
By the Minister for Transport (Hon. Diana Laidlaw)— package.
Regulations under the following Acts— So, the information that the honourable member has is
Harbors and Navigation Act 1993—General. what we just sent to preschools and exactly what we told the
South Australian Ports Corporation Act 1994—Control |hstityte of Teachers and anyone else who was prepared to
and Management of Ports. . : . - -
listen from the budget evening on. That is the first point.
LEGISLATIVE REVIEW COMMITTEE There is no new news in relation to this particular story; it is
confirmation of a decision that we took some two months ago
The Hon. R.D. LAWSON: | bring up the tenth report as part of the budget.
1994-95 of the committee. The Hon. Carolyn Pickles interjecting:
The Hon. R.I. LUCAS: | have a copy of the statement on
The Hon. R.D. LAWSON: | bring up the annual report ‘Early years of education boost’ which | released on 6 June

1994-95 of the committee. 1994 in Early Childhood Week. | gave a commitment on
behalf of the Government to provide extra funding to assist
LOCAL GOVERNMENT REFORM children with learning difficulties. | said that we would

. _ increase the number of speech pathologists, and we have. |

The Hon. R.I. LUCAS (Minister for Education and  said that we would reduce the number of assessment services,
Children's Services): | seek leave to table a copy of the and we have. | said that we would increase funding for
ministerial statement made in another place by the Premigfaining and development, and we have. | said that we would

on the subject of local government reform. increase funding for early intervention programs in the
Leave granted. budget, and we have. That is what | said in June. That is a
copy of the media release which acknowledges the Hon.

QUESTION TIME Carolyn Pickles as the then shadow Minister for Children’s

Services and a variety of other dignitaries and which indicates

PRESCHOOL STAFF exactly what | said: that we would increase funding in a

number of areas that | have just highlighted. So there is no

The Hon. CAROLYN PICKLES: |seek leave to make inconsistency at all with the statement | made in early June
a brief explanation before asking the Minister for Educatiorand the decisions that were taken in the budget. That is the
and Children Services a question about preschool staff cutsecond point.

Leave granted. The third point is that what the Hon. Carolyn Pickles does

The Hon. CAROLYN PICKLES: Today is Universal not highlight in her question is that she was a supporter of a
Children’s Day, celebrated each year in over 100 countrieszovernment that actually funded some preschools on the
to promote the welfare of children. Unfortunately, today isbasis of one staff member to every 13 children. The Govern-
also a sad day for early childhood education in Southment has decided to fund preschools on the basis of one staff
Australia because we now know the affect the Minister'smember to either 10 or 11 children. So, the Government has
decision to increase child-staff ratios will have on staffing atgot rid of the category of one staff member for 13 children
preschools and child-parent centres. In his budget mediahich the Hon. Carolyn Pickles and the previous Government
release, the Minister outlined savings of $400 000 to besupported. Of course, there is no mention of that by the
achieved by increasing the staff-child ratio from 1:10 tohonourable member or, indeed, by anyone else when we
1:11 for the majority of preschools and child-parent centresdiscuss this. The simple facts are that that category has
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disappeared, and that all our centres will be staffed on the There is no mention from the Shadow Minister about the
basis of 1:10 or 1:11. additional funding going into those areas: some $2.7 million
The Hon. Carolyn Pickles: Will they all be trained? this year and some $10 million over four years in the early
The Hon. R.I. LUCAS: What a naive question from the Childhood areas—which takes not only this area of preschool
shadow Minister: ‘Wil they all be trained teachers?’ EvenPut the junior primary schooling area as well. Itis convenient

under the previous Government there was always a mixtur® forget these things. | assure the Shadow Minister that,

of teachers and early childhood workers. So, that question {¥hen parents see the additional programs that will be funded

anonsense. There has always been a mixture of teachers a{%the Government in these important areas of tackling early

early childhood workers in preschools in South Australia, and/'tervention, there will be and continue to be strong support
the Government will continue to maintain that. So, we havd0r the Government's programs in early childhood and
got rid of the 1:13 category and said that all our programs foPreschool services generally.

four year olds in preschools ought to have a ratio of 1:10 or
1:11. As a commitment to social justice in the truest sense of PRIMARY INDUSTRIES DEPARTMENT

the word, preschools in socioeconomically disadvantaged The Hon. R.R. ROBERTS: | seek leave to make an

areas and small rural centres will be staffed on the basis %fxplanation before addressing a question to the Attorney-

1:10. Those centres which might pejrhap§ be in Burns!de Cl"SeneraI, representing the Minister for Primary Industries,
a number of other areas that are a little bit better off will be ncerning morale within the Department for Primary

staffed on the basis of 1:11. So the Government is Committeﬁdustries
to continuing the ratio of 1:10 or in some cases 1:11, but i )

) X > : .~ Leave granted.
has got rid of the previous Labor Government's staffing ratio The Hon. R.R. ROBERTS: | have received telephone

for some centre; of'1.13. . alls from a number of areas. Since 1992 there has been an
The fourth point is that the Government has advised alfyera|| reduction in Department for Primary Industries’ staff
centres. | would be happy to provide a list because that hag,m 1590 until 1994 of 500 people. Since the introduction
already been provided to aII. centres. Again, what th. f the new Government, and as a consequence of targeted
honourable member does not highlight s that 30 centres willg 3 ation packages, throughout the Department for Primary

as aresult of budget changes; and 30 centres that were goifgy,ction of some 90 persons. This has caused a number of
to have decreases any way irrespective of budget changesgpiems in regard to staff morale. During Estimate

because they were in effect going to Iose’staff on the basis ¢, 1mittees’ discussion a range of questions was asked and
enrolments under the Labor Government's formula. The trug range of answers given. It is not pertinent to canvass those

comparison is a simple one: there will be an increase in thgo,, The consequence is that research—
numbers of staff in 30 centres, and there will be a decrease The Hon. K.T. Griffin interjecting:
in staffin about 60 centres as a result of the budget decisions 1< Hon. R.R. ROBERTS: We will go through it if the

the Government has m_ade. . Attorney-General wants to go through it—projects have been

The Hon. Carolyn Pickles: How much money will the  ghelved. Important research has just been left and there are
Government save? concerns as to where it will finish up. 1 am told that there is

The Hon. R.I. LUCAS: Again, that is quite simple an all round air of despondency within the Department for
because the Government announced it in the budget. This imary Industries, and the workload of those who have left
not seeking new information. | refer the honourable member am assured has increased dramatically.
to the budget statements | released on budget day: $400 000 | am advised that recently (I believe in the last couple of
or thereabouts in this financial year ratcheting up to about $days) the Minister has been concerned at the performance of
million—not the $1.5 million that the honourable membersome of his staff and has asserted that they are not friendly
and the Institute of Teachers were talking about—by the enénough on the phone and, in a nutshell, are not doing their job
of the third year. The final point is that we in South Australiaup to standard. | have been advised that the Minister has
will be staffing our centres with one staff member for everyengaged his own private pimp service, | suppose, to spy on
10 or 11 children. In some other States the numbers are @gs workers, to ensure that they will be randomly monitored
highas 1:15, or 1:16 or 1:17. In South Australia we will haveas to their performance. My questions are:
and continue to have the very best preschool services of all 1. |s it true that the Minister has engaged this service?
States. 2. What is the name of the firm involved?

The Hon. Carolyn Pickles interjecting: 3. What is the cost of the survey?

The Hon. R.I. LUCAS: Exactly. That is the policy of the 4. Willthe Minister’s own staff and advisers be included
Government. | am pleased to see that the Shadow Ministén the surveillance?
agrees with that. We will have the best preschool services for 5. Will the Minister's performance in this area of
four year olds and the best programs for four year olccooperation, friendliness, consultation, telephone manner,
children in the nation. | invite members to compare that withsociability, magnanimity and all-round pleasantness also be
either the 1:13 category of the previous Government or somisted by the consultancy firm?
of the other States which have ratios of one staff member for The Hon. K.T. GRIFFIN: | would have thought the
every 15, 16 or so children within their four year old Minister would pass all those tests, and he does not need a
programs. Any objective observer of preschool programs iconsultancy firm to tell him that, nor to tell the public. | am
Australia would have to say that the preschool programs thisurprised that the honourable member would be worried
Government will continue to provide, together with the about this. | have not heard of any problems with staff
additional assistance like speech pathology, assessmeanbrale. Of course, throughout the Public Service all public
services and intervention programs, are very good. servants are keen to provide service to the community. | will
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refer the honourable member’s questions to my colleague ifacilities, the urgent need for painting and general mainte-

another place and bring back replies. nance problems. The release stated:
These schools illustrate the widespread malaise in Labor's
HALLETT NUBRIK maintenance of its schools that has seen many Education Department

schools starved of funds.

The Hon. T.G. ROBERTS: | seek leave to make a brief That release was put out on 16 November.
explanation before asking the Minister for Transport, The Hon. R.l. Lucas: Last year.
representing the Minister for Health, a question about The Hon. M.J. ELLIOTT: That is right. It was put out
community health. under the Premier's name, but stated, ‘For further information
Leave granted. contact shadow Minister of Education, Rob Lucas.’
The Hon. T.G. ROBERTS: The debate about the Members interjecting:
emissions from the Yatala Vale brickworks owned by Hallett The Hon. M.J. ELLIOTT: Thatis what the release said.
Nubrik continued in another place yesterday when furthert went on:
revelations were made by the local member, Scott Ashenden, | 4o must not be given another chance to further mistreat our
that there were concerns in the community about the emisschool students and staff.

sions from the Yatala Vale brickworks. | have had telephon(?t also revealed a ‘Rebuild our Schools’ plan by the Liberals,

call_s from propagators of plgnts and growers of or_chids tha\;v ich included a $20 million boost for maintenance and
their market gardens are being affected by the emissions a'?#?nor works

not too many answers appear to have been given to the S
honourable member in the Lower House. | was interested in !\rﬂrfem;)ggsl?éeéﬁglg%erl
following the problem through, given that it is part of my : L .
shadow responsibilities. The accusations that have been mage '€ Hon. M.J. ELLIOTT: Itis now almost a year since
against the company are very serious in that the emissiora® I__|berals gained office af‘d were given the opportunity to
from the brickworks are sulphur dioxide, sulphur trioxide, "€CtiTy these problems. It will be natural to assume—
nitrogen oxide and hydrogen fluoride, the emission that Members interjecting:

started the concerns of the people in that area. The PRESIDENT: Order!

In many cases, community health scares are just that: there 1he Hon. M.J. ELLIOTT. Itwould be natural to assume
are suspected problems in particular areas that after invesHat the schools which the Minister himself highlighted as
gations show to be nil, negligible or serious but, in the cas@@Ving urgent problems would have recelve_d attention. I can
of Hallett Nubrik, there does not appear to be anyinformatioﬁe” the Council that several South Australian s_chools feel
on which to make an assessment in any of those thretéet!rayed by the Liberal Government’s lack of action on these
categories. My questions to the Minister are: maintenance problems.

1. Do the Yatala Vale Brick Company emissions of The Hon. R.l. Lucas interjecting: - .
sulphur dioxide, sulphur trioxide, nitrogen oxide and _The PRESIDENT: Order! The Minister will stop
hydrogen fluoride over the past five years pose any healtft€recting.
effects or problems to residents in the area? The Hon. M.J. ELLIOTT: | have been contacted by a

2. Will the Health Commission be conducting any healthSChOOI on this list, which is disappointed by the present

checks on residents in the area for health problems associat¥iniSter's lack of action on this issue. This school, Paringa
with these emissions and, if not, why not? ark Primary School, was cited as a prime example of the

3. Have any epidemiological studies been conducted imalntenance problem. It was singled out by Mr Lucas as

. - Being in poor condition with most of the school being of earl
the thala Va[e areain Fhe past five years for health prOblemf%gs Bir)istol type aluminium-clad construction Wghich hazlj
associated with emissions? '

) . ‘long outlived its usefulness’, along with poor toilet amenities
The Hon. DIANA LAIDLAW: ~In relation to the  anqno shower facilities for staff or students. A letter from the
honourable member’s first question, certainly the healt

. chool council that | revealed this month reveals the school’s
concerns are matters that have been raised by the member

. Ristration at the lack of action by the new Liberal Adminis-
Wright (Mr Ashenden) and there seems to be a war of wordg 4tion  especially as that school had been highlighted by
between the honourable member and Hallett Nubrik. Thos

. fIr Lucas as requiring action. The letter reads, in part:
\évfrgjigfvetw;f i s ?Or%%riggg?\z%u;t?ﬁitshgtgazs R?viﬁr;élf:mhmt As evidenced by the record of the meeting, we were disappointed
ge. Qith the attitude taken by the Liberals now that they are in

questions to the Minister for Health and bring back a replyGovernment. The condition of the school is deplorable, as the
Liberal's media release states quite clearly. Nothing has changed
SCHOOL MAINTENANCE from last year when they first inspected the school, except, | suspect,
the attitude of Rob Lucas.
The Hon. M.J. ELLIOTT: | seek leave to make a brief Members interjecting:
explanation before asking the Minister for Education and The Hon. M.J. ELLIOTT: | am reading a letter. It
Children’s Services a question on school maintenance. continues:

Leave granted. It is difficult to see the Liberal’s letter to the school last year as
The Hon. M.J. ELLIOTT: My question relates to anything but a political stunt to win government. Well, they won, and
concerns raised in November last year by the Minister folVe Pelieve—
Education and Children’s Services when in Opposition about Members interjecting:
South Australian schools which had urgent maintenance The PRESIDENT: Order! | suggest that the questioner
needs. At the time the then Opposition education spokesget on with the question.
person put out a media release. The release cited examples of The Hon. M.J. ELLIOTT: If | am allowed to. | can’t
five schools with specific problems, including appalling toilethelp it if there are a few injured Government members.
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The PRESIDENT: Order! That is uncalled for. | will sit  been neglected by the Labor Government and, in effect, select

the member down if he wishes to challenge my ruling.  just a handful to say, ‘There you are. There is a half dozen
The Hon. M.J. ELLIOTT: The letter continues: schools that represent the 700 or so schools that have been
Well, they won, and we believe it s time that they acknowledged€dlected by the Labor Government over 20 years.’ _

their commitment to the Paringa Park school community. Of course, you cannot put 700 schools in there. There is

o commitment at all for what the Paringa Park Primary
hool has claimed which is, in effect, a significant redevel-
pment or capital works for Paringa Park Primary School.
here is no commitment at all in the press release by the
eader of the Opposition, in the letter from the local candi-
ate or from me as shadow Minister. In discussions that |
ve had with members of Paringa Park Primary School, |

| have been told that the Paringa Park Primary School h
been deemed satisfactory by the Education Department, ev
though it has heaters that are unflued and contrary t
occupational health and safety guidelines. It is worth notin
that Mr Lucas’s original press release also stated that simil
unflued heaters at the Sturt Street Primary School did n

meet current safety requirements. His release said that th )
yreq ave told them point blank, face-to-face, that there was no

were not any good at the Sturt Street Primary School, b . o ;
Paringa Park has them and nothing will be done about theryoMMmitment at all from the shadow Minister for Education
p relation to the maintenance needs of that school. They,

I have also contacted other schools named by the Minisni

in that November 1993 release as requiring urgent attentiop?dther with 700 other schools in South Australia, have
Many remain dissatisfied with the lack of action in relationessem'al maintenance needs. There is a $230 million backlog

to their school's pressing maintenance needs. Some a cause the previous Government was not prepared to putin

reluctant to criticise the Government for fear of jeopardisin e money for maintenance that it should have been putting

- - . . for 20 years.
any ongoing negotiations with the Education Departmen )
regarding maintenance funds. One of the schools identifie Now this Government and future taxpayers have to start

by Mr Lucas last year—Marryatville Primary School—was e long process of cleaning up the mess. | say that unequivo-

highlighted as having essential maintenance requirements t| %ﬁ”y'  have not sa!d anything dlﬁelrent from that.Wh'ch | said
had been repeatedly deferred. The deferrals seem to halfkthe Hon. Mr Elliott or after a 1%z hour meeting with the
continued under the Liberal Administration. The school EPresentatives of the school face to face, that is, that | reject
remains concerned at the lack of action taken regarding ifén?r%u'VHoca"KA_J Elliott interiecting:

problems, which include holes in asbestos panels inside Thg ngr:. R.I .Luécjbt\tslh?rzjgr(gliggﬁo commitment in that
classrooms as well as in exterior panels. My question to the o )

Minister is: will the Government address the immediate® €55 release at all in relation to specific schools. The
gommitment was (and the headline on the front page of that

maintenance that he identified himself almost 12 months ag . ;
in those schools and. if so. when? pr;szsoreltﬁase kf)rom the Le?der of the fOpposmon stated thl;)
D - . a million boost over four years for maintenance an
Goll/—gren::g?ﬁ I?slnttuli A:bggiﬁosr:r?gleclzgf‘ﬁ%r é%tgg;rs]eotminor works expenditure in the Education Department. What
' b . - s the actual situation as a result of the first budget of the
nmeogrl]ttaﬁ;by previous Labor Govemment Administrations in 1 overnment? As a result of the first budget, there has been
M m.b s interiecting: a $7 million increase in maintenance and minor works
Tﬁ PF?ESSIDEEJEI% Ogd | expenditure for this financial year 1994-95 to try to correct
e - oraer: the long process of neglect of 20 years of maladministration

_ The Hon. R.I. LUCAS: Let me just identify a few details. o the previous Government. There is a $7 million increase
First, the press release and the letter to which the refers weyg expenditure when one looks—

not put out by me but, of course, | support the statements that The Hon. M.J. Elliott interjecting:
were made by the then Leader of the Opposition. Butletme e Hon. R.1. LUCAS: Now Mr Elliott says he agrees

clarify this. The press release was issued by the Leader of thg; there is an increase but that it has been taken from other
Opposition; the letter to which thg honourable member refergraas He does not indicate that in his question, but he
was written by the local candidate—not by the shadow,cknowledges by way of interjection, ‘Yes, there has been
Minister for Education. Let us just get that right. that increase but what about other areas?’ The Hon. Mr Elliott
Members interjecting: is correct: there has been a $7 million increase. In effect,
The PRESIDENT: Order! there has been about an 18 per cent increase in the total
The Hon. R.I. LUCAS: There was no letter written by me capital works budget of the Department for Education and
to the Paringa Park Primary School at all, contrary to thechildren’s Services—at a time when money is tight.
inference being drawn by the honourable member that in - An honourable member interjecting:
some way the shadow Minister wrote to the Paringa Park The Hon. R.l. LUCAS: There are budget cutbacks in a
Primary School and made various commitments. There wasumber of other areas. The Government is committed to the
no letter from me as the shadow Minister for Education tdong process of trying to correct 20 years of neglect by the
that school promising anything—not one thing; not one letteprevious Government, and we have started that process. The

written by the shadow Minister. promise in that press release of the Leader of the Opposi-
The Hon. G. Weatherill: Why? tion—
The PRESIDENT: Order! The Hon. R.R. Roberts:Oh, there was a promise.

The Hon. R.I. LUCAS: The Hon. Mr Weatherill seeks The Hon. R.I. LUCAS: The promise—was to provide
to assist by asking ‘Why?’ It is because the press release ardlditional money overall to start the process of tackling this
statement or any letter covers only a page or two. If we wer@roblem. We have done that, and we have done more than
to list the 700 schools that have essential maintenance neettigt. We are actually too generous in the budget, because all
as a result of 20 years of neglect by previous Labor Governwve promised in the budget was $20 million over four years
ments then the list would have covered 50 pages. All ther $5 million for each of the four years. In the first year, we
Liberal Party could do was to look at the 700 schools that hagut in $7 million rather than $5 million to start the process.
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The last point I make in relation to Paringa Park Primarytion prior to the election, and we will do the very best we can
School involves the Hon. Mr Elliott’s outrageous suggestionin the shortest time possible to catch up with the 20 years of
that, for example, the Government was in effect doingneglect by the Labor Government.
nothing at Paringa Park Primary School and that we are The Hon. M.J. ELLIOTT: As a supplementary question,
saying that the unflued heaters, or something along thos#oes the Minister have any knowledge of a departmental
lines, were all right in some schools but, if there was arofficer informing the school that they could not expect
occupational health and safety problem at the school we davourable funding consideration unless they sold what the
a Government would neglect the occupational health andepartment considered to be surplus property, in particular,
safety laws of the State. That is absolutely outrageous, eveahe school’'s basketball and netball courts?
for the Hon. Mr Elliott, who makes some outrageous The Hon.R.l. LUCAS: Thatis nottrue. We have said in
statements on occasions. Even for the Hon. Mr Elliott it is eour policy document—this is nothing new—that one of the
particularly outrageous statement to suggest that the Govermways of catching up on the minor works backlog in schools
ment is ignoring the statements in relation to occupationais that some schools which were previously built for 700 or
health, safety and welfare. 800 students and which now have about 300 students in them

Last year, the Paringa Park Primary School receive@dnd may be on 2 1/2, 3 or 4 hectares of land could decide to
almost $50 000 in back to school grant money to go towardsell off part of the excess or surplus land in the school. We
making some minor works, which it still has. It will receive would fast track that process, and some of that money could
additional funding this year from back to school grantbe diverted towards some maintenance and minor works
funding to assist it with maintenance and minor works. Somexpenditure.
of the money will go towards one of the identified needs for  That is a policy commitment from the Party to try to help
the school, namely, to prepare what are unsatisfactoryp meet the backlog that exists within schools. There is
unsavoury and unhealthy toilet blocks down there for thenothing new in that except the fast tracking proposition. Prior
boys and girls at Paringa Park Primary School. There hav® the election, | met with schools such as Underdale High
already been discussions with the Paringa Park Primargchool and West Beach Primary School and a variety of
School in relation to the unhealthy and unsatisfactory naturethers which had gone to the previous Government and
of some aspects of the toilet block. That money is to balepartment and said, ‘We understand that money is tight. We
used—in part anyway—to seek to correct those problems.are now a primary school of 300 or so. We used to have 700.

The Hon. M.J. Elliott interjecting: We are prepared to sell off the basketball courts or part of the

The Hon. R.I. LUCAS: Well, the Hon. Mr Elliott doesn't  backyard or one of the blocks out the back because we don't
want to spoil a good story with facts. The other thing that weneed them any more. Will you assist us [and | stress that] to
have agreed with the Paringa Park Primary School is that weell this off if we can get some of the money for the school?’
will sit down with it and identify the essential needs, first,  The only way in which some redevelopments at schools
obviously the occupational health and safety needs of theuch as the Westbourne Park Primary School, Seaton High
school and then its other needs and, together with all the oth@chool and a variety of others will be able to go ahead is if
schools with which we have to work over on the coming threehey sell off part of the land that is surplus to their needs. So,
or four years, we will see how we might be able to meet somehere is no ‘shock, horror, we mustn't sell any part of the
of those essential maintenance and minor works needs. VWehool oval’ sort of a story in this. It is part of an ongoing
have told the Paringa Park Primary School that we do ngsrocess which we intend to encourage. It is a decision
have the money for a multi-million dollar redevelopment of generally taken by the school communities themselves. There
the school, given the state of some facilities in other schoolhas been some discussion with school communities about

We must make difficult judgments in relation to schools.whether or not they are interested in looking at that part of the
For example, at Northfield, green slime is oozing out ofoption which is part of the Government’s policy. In the end,
power points as a result of water dripping down and leakinghey will need to make those judgments themselves.
through the roof and the interior walls. In my judgment, after
20 years of neglect by previous Governments, in seats where TRANSADELAIDE TOUR BUSES
the Premier was the local member, when you look at those
sorts of circumstances, you have to say that schools such as The Hon. M.S. FELEPPA: | seek leave to make a brief
Northfield have greater needs than schools such as Paringsplanation before asking the Minister for Transport a
Park Primary. Itis very easy for someone on the side or crogguestion about TransAdelaide tour bus services.
benches or wherever they are in effect to say, ‘You should Leave granted.
solve $230 million worth of problems overnight; go offand  The Hon. M.S. FELEPPA: Privatisation of services
find one of these Democrat magic money trees and plucRrovided by the public sector is the policy of the Government
$230 million off them and solve all the problems in in keeping with the Audit Report. That has been made
12 months.’ The attitude is, ‘You've been there 12 monthsabundantly clear. This is particularly so with regard to bus

why haven't you solved all the problems?’ services for Adelaide and the surrounding areas. The
The Hon. Anne Levy: | think you are debating the intention is to privatise 50 per cent of the bus routes, starting

guestion. with the Bee-Line bus and services to some of the outlying
The Hon. R.I. LUCAS: | can answer the question in the districts. In the face of this policy of privatisation, the St

way | want to. Agnes depot is in the process of developing a charter service
Members interjecting: for tours of the north-eastern suburbs. It is its intention to
The PRESIDENT: Order! extend the tour service to the whole of the metropolitan area

The Hon. R.I. LUCAS: It is not possible to solve if the pilot scheme is a success.
$230 million worth of backlog overnight. We are starting the  The Manager of the St Agnes depot, Mr Steve Treloar, is
task in the best fashion possible. We are meeting the commitonfident that it will be a success, and he justifies the scheme
ments in the press release made by the Leader of the Oppoaks an alternative to private tour operators as TransAdelaide
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can provide a cheaper service. No doubt it can provide anterested to see St Agnes’s plan in the light of recent history
cheaper service as it might have to be subsidised by publigith the STA in terms of charter services. | have sought an
money, and it is an adjunct to a present service. immediate report on the matter because | am aware that the
The private operators object to this scheme on the ground3us and Coach Association has concerns to which the
that it is unfair competition. TransAdelaide does not have tdonourable member has referred. | have not yet received that
pay fuel tax, for instance; tyres are cheaper for their veryeply, but now that the honourable member has raised the
large fleets and their running costs are therefore lower. So sagatter | will ensure that | have a reply by tomorrow if that is
the private operators. feasible.
If TransAdelaide can operate cheaper than the private
sector—and the private operators admit that it can— HOSPITAL WAITING LISTS
privatisation does not seem to be a viable option. Privatisation ]
would not be cost effective and it should be scrapped as a The Hon. T. CROTHERS: | seek leave to make a brief
policy. My questions are: explanation before asking the Minister representing the
1. Inthe light of the policy of privatisation of 50 per cent Minister for Health a guestion about hospital waiting Ilst_s a_nd
of public sector transport services, can the Minister justifythe shortage of Australian trained surgeons and specialists.
TransAdelaide’s intrusion into private sector public transport Leave granted.
services which are already prepared and capable of providing The Hon. T. CROTHERS: | refer to a recent report
charter tour services at competitive prices amongst severtggarding a medical inquiry set in train by the present Federal
operators? Government and headed by Professor Peter Baume who is
2. Was the tour service put up for private tender befor€urrently the head of the New South Wales School of
the St Agnes depot undertook to provide the service, and digommunity Medicine and a former Federal Health Minister
the St Agnes depot win and sign a contract? in a previous Federal Liberal Government, a man who is
3. To what extent will TransAdelaide tour services beeminently qualified to head the inquiry. The report had this
subsidised by taxpayers’ money, and has costing bedg say: first, that Australians faced long delays for surgical
submitted to the Minister? procedures because there are too few surgeons rather than the
4. Isitthe intention of the Minister and TransAdelaide toOft stated fact that our hospital system is run down; secondly,
develop the tour service and then privatise it as part of the 5that Australia might have to import surgeons to overcome the
per cent privatisation of bus routes? shortage. Thirdly, it linked the shortages with the high
The Hon. DIANA LAIDLAW: The Government has no incomes earned by surgeons and the lack of adequate training
policy to privatise 50 per cent of public transport or programs being putin place by the Royal Australian College
TransAdelaide routes. That was made clear over and ov@f Surgeons and its allied surgical disciplines. In fact, the
again during debate on the Bill in this place earlier this yearBaume report states that the present specialist training
and it has been stated by me many times since. | am not supgograms will not now or even by the year 2001 produce
of the purpose, other than to raise fear, the honourablgufficient graduates to meet reasonable standards of provi-
member has in raising this question in this form today. Thesions in Australia.
Government’s policy, endorsed by the Parliament, indicates Fourthly, the report further says that the current training
that 50 per cent of TransAdelaide’s services will be put ouprograms of the Royal Australian College of Surgeons will
for competitive tender from March this year, and until Marchtrain just 100 new specialists per year which is very slightly
1997 there can be only 50 per cent of services based on 1996excess of the number of surgical specialists who will die
passenger journey figures. Competitive tendering andr retire. This is in spite of the fact that the report found there
privatisation are two entirely different, and some would everwere already some 152 too few general surgeons and that that
argue foreign, concepts because competitive tendering doegmber will increase to 500 by the year 2001. Fifthly, the
not preclude TransAdelaide from competing to operate th8aume report also found that the shortfall problems were also
services that are put out for tender. worsened by the reluctance of some surgeons to work in the
It is TransAdelaide’s intention to compete for thosepublic hospital system and that, whilst it was true that
services. If one spoke to anyone within TransAdelaide todagurrently there were, for instance, enough ophthalmic
or even the union movement, | believe they would argue thegurgeons, public patients still faced delays.
they aim to win every single one of those services that are put Sixthly, the report also stated that there was a shortfall of
out to tender. That is not privatisation. They aim to competél 50 orthopaedic surgeons than required and blowing out to
for the right to operate those services, and it is my expecta350 short by the year 2001. In the field of urology there will
tion that they will win many of those contracts. It is entirely be a shortfall of 97 which will reach 169 by 2001. Finally, in
up to them if they wish to put in a tender, if they wish to bethe field of ear, nose and throat specialists, a shortfall now of
competitive, and if they wish to win. So the concepts aret0 will reach 120 by the year 2001. Last, and by no means
quite different, and the Government has no policy forexhausting the report on the matters, it says that most
privatisation of 50 per cent of public transport services.  specialists receive gross annual fees ranging from $200 000
In relation to the St Agnes tour charter proposal, | wago $700 000 per annum for some specialists such as cardio-
interested when | first heard of this because a few years agboracic surgeons. Other salaries mentioned are for ear, nose
the STA, as it then was, was heavily into bus charter serviceand throat specialists who earn on average $680 000 per
It gave them up, | think about 18 months ago, because whemnnum and for ophthalmologists some $550 000 per annum.
it looked at them on a fair basis, taking into account all costs  The findings of the Baume report do not surprise me. | am
not subsidised and hidden costs, it saw that it was not able &ure they will strike a note of abhorrence amongst the general
operate reasonably compared with the private sector. community. The report findings will have to be dealt with by
The Hon. T.G. Roberts interjecting: both State and Federal Governments. In light of the huge
The Hon. DIANA LAIDLAW: Yes, | concede there are salaries earned by some of these people we at last start to
some difficulties at present. However, as | indicated, | wasinderstand why it is that health care in Australia is amongst
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the most expensive in the world. We at last now know tcsignificant assets whether they are a result of their own efforts, gift,
whom a lot of the funding for health treatment is going.  inheritance or windfall.
The Hon. A.J. Redford interjecting: Mr Lavarch said thadle factocouples would not benefit from
The Hon. T. CROTHERS: The honourable member the reforms unless other States and Territories followed
would not know one if he fell over it. In addition, the report Queensland in referring jurisdiction to the Family Court. The
tells us that the Royal Australian College of Surgeonscommonwealth cannot extend the procedures of the Family
controls the number of specialists who are trained in thé&ourt to de factocouples unless it obtains a referral of
various specialist disciplines. Mr President, the exorbitangonstitutional power to do so.
fees and monopoly control are an absolute recipe for disaster. The State Attorney-General (Mr Griffin) was reported as
Given the numbers of Australians and South Australians wh&aying that referring jurisdiction to the Family Court was not
are currently queuing for surgical treatment it must be all thé high priority. He said thate factocouples may not want
more galling when by and large it is the general public whdo be bound by the same restraints as married couples. He
fund Australian universities where these people get theiwent on to say that it could be considered unreasonable to
initial training as general practitioners. My questions to thePass a law which imposed the division of property regime on
Minister are as follows: couples who did not wish to be or who did not choose to be
1. Does the Minister agree with the Baume report? bound by such aregime. Could the Attorney-General explain
2. If he does not agree with all of it, which parts does heWhy he considers this matter not a high priority? Why will the
disagree with and why is that s0? Government not follow the example of the Queensland
3 Will he undertake in the interests of all South Government so thate factocouples can avoid the need to

. . N rely on cumbersome general common law principles of
Australians to implement State legislation in order to ensure - Cieact and equity for property settlements?

that the various surgical colleges will as soon as possiblé The Hon. K.T. GRIFFIN: Itis correct that it is not a high

commence additional training so as that the needs and. . ;

interests of all can be catered for and not just the needs a d”or'.g/' bu't the ﬁSLéeS referred to by Mr Il_lava{ch are und;ar

interests of a select few? consideration. The Government is generally reluctant to refer
. powers to the Commonwealth in any particular matter,

4. In the light of the shortfalls highlighted by the Baume a,,gh that was done in relation to ex-nuptial children when
report, what has possessed the RACS to be so conservatiye, matter was before the previous Government.

in the numbers of people that it is prepared to train? So that 5 issue that has to be addressed is the extent to which

the Minister fpr Health is aware of it, i.n the interests of they, <o persons who live inde factorelationship would want
South Australians whom | represent, | intend to press on um‘l]o be bound by laws that relate to division of property in
such time as justice is done. much the same terms as those who are married and affected
The Hon. DIANA LAIDLAW:  That was a very noble py the principles of property distribution under the Family
statement by the honourable member. | am aware that Qray Act. That has been a big issue in the representations that
Brendon Nelson, President of the Australian Medicalhaye heen made to me, the extent to which the same or
Association, has refuted the claims by Professor Baumemilar regime ought to be put in place when many couples
Certainly, that was the case two days ago when the report wag, not want to take the step of becoming married at law but
released. | will refer the honourable member’s questions t@nter into a relationship.
the Minister for Health and bring back a reply. One has to remember that under the Inheritance (Family
Provision) Act and in our law there is a recognition of rates
DE FACTO RELATIONSHIPS for putative spouses as there is in relation to superannuation
.. and a number of other property areas. | will give some further
The Hon. T.G. CAMERON: | seek leave to make a brief .qnsideration to the issues raised by the honourable member
explanation before asking the Attorney-General a questiofq it is necessary to bring back a more detailed response,
aboutde factocouples and the law. | will do so.
Leave granted.
The Hon. T.G. CAMERON: South Australian couples
in de factorelationships endure archaic, expensive and
second-best processes when settling property disputes, the
Federal Attorney-General (Michael Lavarch) believes. He
saysde factocouples in South Australia must rely on BENLATE
cumbersome general common law principles of contract and ) ) ]
equity for property settlements. He said that this is just not Adjourned debate on motion of Hon. M. J. Elliott:
good enough in this day and age. The criticisms are contained That this Council calls for—
in the speech circulated at a family law conference in 1. An immedia_te halt' to t_he sale of Benlate in South Australia;
Adelaide recently. The speech outlines significant reforms. d&étr'iaég iﬁ{g?ﬁé cllg\t/r?rité%?glogﬁetgstgfesglelgt%rgg?:?ct) of Primary
. . ps and human
relating to property settlement after divorce that are to bgeg)-
introduced in Federal Parliament this year. The proposed 3. The State Government to support affected growers in their
reforms include an equal starting point in property divisionlegal action against the manufacturers of Benlate should the
so parties come to the bargaining table as equals. Mr Lavardfvestigation confirm detrimental effects.
went on to say that the Government also plans to introduce (Continued from 19 October. Page 479.)
agreements that can be entered into before or during mar-
riage, to quarantine specified property. Mr Lavarch said: Tme Igon. R.R. RQ"I?)ERTS: I indicate fr_om tlhe outset J
; ; at the Opposition will be supporting the principles espouse
is té Perﬁqp;j{f{ﬁév B%Sp@rpt; %;eﬁg%%%ﬂséﬁbaﬁ %Qﬂ%'{??nﬂggiﬁg: the Hon. Mr Elliott's motion. We, too, have had contact
subject of a property order. These provisions will benefit people wittwith people in this industry, particularly Mr Antonas of Lot
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22 Broadacres Drive, Penfield Gardens, to whom Mr Elliottpursue a conviction against DuPont for breaching the Agricultural
referred to in his contribution in this place. Mr Elliott is Chemicals Act, and this evidence may be used by you in civil
seeking an immediate halt in the sale of Benlate in Sout{igation.
Australia and believes that an urgent investigation by thé also received a document from a Dr M. Hirsch from the
Department of Primary Industries into the detrimental effectd-arm Chemicals Branch of Primary Industries on the current
of Benlate on crops and human health should be undertakegtatus of this case involving Mr Antonas. | believe that it
Whilst we believe, in light of the new evidence beyond thatheeds to be reported to the Council because it covers some
of Mr Antonas and three other applicants that we are awaref the areas this motion seeks to explore. The background to
of, that extra research probably needs to be done in this are@ig Benlate DF situation is that the fungicide Benlate was
| will point out in a moment that the Department of Primary produced by DuPont and has been in use for many years all
Industries has for some time been involved in investigationgver the world. Concurrent with the introduction of a new
in respect of this matter. formulation (Benlate DF), extensive crop damage was

The third part of the motion is for the State Governmentreported in the United States following the introduction of the
to support affected growers in their legal action against th&@ew product. DuPont, | am advised, responded by withdraw-
manufacturers of Benlate should the investigation confirming the product and initially paying compensation to affected
detrimental effects. | am aware of the financial constraintproducers in the United States.
facing some of these growers, which were outlined in some At the same time, DuPont commenced a large research
detail by the Hon. Mr Elliott in his contribution. Some of program to investigate the cause of these crop damages and
them have either gone out of the industry or gone into othethe possible link to contaminants in the DF formulation. Since
industries, and on some occasions that has been brought abtign, DuPont claims to have found alternative causes in most
by the fact that they are bankrupt. It is very difficult for of these cases and has failed to reproduce any crop damage
people in those circumstances to engage in prolongeih controlled experiments.
litigation of the type normally associated with claims against DuPont has not found any contaminants in Benlate DF at
multinational corporations and, indeed, there has been ve®y level which is known to cause crop damage. Claims for
expensive litigation in the United States in respect of thisdlamages in the US are now pursued in the courts and each
matter. Therefore, it may well be appropriate at the conclucase is heavily contested by the manufacturer. The advice |
sion of all the investigations that we recommend assistandgave been given is that so far all cases have been settled out
for those growers. of court. In Australia, Benlate DF was also withdrawn from

If all the circumstances prove that that is appropriate, théhe market in June 1991 by DuPont. Only four suspected crop
Opposition will be supporting it, but we will reserve our right damages have been reported to the registration authorities, all
in respect of awaiting the final confirmation of the investigat-in South Australia, and the Department of Primary Industries
ions. | wrote to Mr Baker on 23 May after contact by Mr has investigated them all. Two of the cases involved cucum-
Antonas, asking three specific questions of the departmertier crops, including that of our constituent, Mr Antonas, and
as follows: the other two involved orchids. Of the four cases at the time

1. Does the scientific advice received by Primary Industries S#0f SUpply of this report, 21 June 1994, Mr Antonas was the
in relation to the use of this chemical indicate that Mr Antonas mayonly one pursuing the matter. In two of the other cases the

have a claim for compensation? growers are back in production and in the third case the
2. Has Primary Industries SA had contact with DuPont ingharator is no longer in business

relation to this matter and has it been able to ascertain whether or no{3 . . ) -

DuPont wishes to settle this matter with Mr Antonas? l am advised that Primary Industries has taken b
3. Ifthe matter is one that should be pursued independently bction. In the case of Mr Antonas, the Department of Primary

Mr Antonas, is any assistance available from the South Australiaindustries is involved in three different roles in respect of this
or Federal Government that we may be able to offer him? matter. | am advised that the department registered Benlate
Members will see that from very early this year we have bee®F under the Agricultural Chemicals Act, which confers a
in concert with the principles of Mr Elliott’s proposal here responsibility to ensure that the chemical products offered for
today. | received a reply from the Minister, which | relayed sale are not contaminated with foreign active ingredients.
to Mr Antonas, advising him that Mr Baker had said that theShould that occur, the registrant, in this case DuPont, can be
issue of compensation is a matter for civil litigation betweerfined and the registration withdrawn. To exercise that power,
himself and DuPont and that Mr Baker understood that Mthe department needs to prove that Benlate DF contained a
Antonas had engaged a lawyer who was advising him ifioreign active constituent.
relation to this matter. The letter continues: The registration process does not oblige the department
| am informed that Primary Industries SA (formerly the tO resolve or even underwrite complaints of crop damages
Department of Agriculture) have investigated your crop damage andrising from the use of registered chemicals. This is a matter
their inVestigatiOnS Suggest that there may be a link between t rcivil ||t|gat|on and in th|S case the department may take
ggsceorr\w/?a?n?i:?;n(tjﬁ?saggear??otgﬁdl.lse of Benlate DF, but so far [6 Jul the role of independent arb_itrator or ex_pert ad_viser.

. ... . .Secondly, the department provides extensive advice to
| understand that there are some technical difficulties i rimary producers, and Mr Antonas is a client of the office
proving traces of contaminants in Benlate DF, and they hag, vjrginia. In delivering continued services to its clients, the
been e_xplalned to Mr Antonas on a _number of OCCAsIoNS, aNanartment monitors the Benlate DF situation for the benefit
that Primary Industries SA had provided technical advice ands o, producers which use this chemical preparation. The
legal counsel on those matters to Mr Antonas. The letter alsb?epartment has provided advice to Mr Antonas on options for
reports to Mr Antonas: alternative cropping. In this case the department is involved

Primary Industries SA is also awaiting the results of furtherin g financial role, as Mr Antonas is also a client for the Rural
analytical testing being conducted in the United Kingdom, but thi inance Division
testing may not necessarily provide evidence that Benlate DF i Sj he ini '.I lai f d inal h
contaminated. If, however, the testing does prove the presence of a SINce the Initial complaint of crop damage in glasshouse
contaminant in Benlate DF, Primary Industries SA may be able t¢ucumbers was made to the department in July 1991 by
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Mr Antonas, there have been numerous meetings over an The question of whether Mr Antonas has a claim for
extended period between Mr Antonas and various officers afompensation is also included in the report and | also pass
the department, in an attempt to establish the exact cause thit information on to the Council. The issue of compensation
what went wrong and to pursue a settlement with thes a matter of civil litigation between Mr Antonas and
company. The department analysed regulatory samples 8fuPont. Mr Antonas has already engaged a solicitor to advise
Benlate DF for contaminants such as finis herbicides antdim on the strength of his evidence. The department’s
Atrazine, which could explain the crop damages. investigations suggest a link between the observed crop
A lengthy report was prepared in July 1992 on the case alamage and the use of Benlate DF, but so far no contaminant
Mr Antonas and another grower, which can be provided ithas been found. The department has offered a conference
necessary, and | think this inquiry would find it probably with his solicitor. The department appreciates the cost which
necessary. This report was provided to DuPont, the Nationahay be involved in seeking a resolution through the courts
Registration Authority and the United States Environmenta&nd has attempted to facilitate resolution by conference with
Protection Agency. In November 1992 the departmenMr Antonas and company representatives.
organised a number of meetings between Mr Antonas and The technical difficulties in proving traces of contami-

DuPont to come to a agreed settlement of Mr Antonas’ants in Benlate DF have been explained to Mr Antonas on
claim. The initial outcome was to hire an independentyymerous occasions and the department has provided
consultant to undertake an assessment of the conditions {8¢chnical and legal counsel. The question of whether DuPont
Mr Antonas'’s glasshouses to establish whether any modificggants to settle under those circumstances is also addressed
tion to his crop management could rectify his problems.  jy my report. The Department of Primary Industries facilitat-
The manufacturer was prepared to sponsor soil analyses dialogue between Mr Antonas and DuPont in late 1992
and pot experiments in an attempt to settle the matter, but thgith the objective of settlement and some progress was made.
consultancy never went ahead due to Mr Antonas’s reluctanqgowever, given that Mr Antonas wanted to take legal action
in accepting DuPont's offer. Mr Antonas also met with theang had declined further testing, DuPont has advised him that

Minister of Primary Industries at the time, Mr Terry Groom, it will not be prepared to consider settlement and will await
and the Minister advised Mr Antonas to accept the company’grther court action instead.

offer for further testing so that his claim may be proven. In The question of assistance of the South Australian

. e e €libvernment and the Commonwealth Government offer to
heard in the US claiming contamination of Benlate DF W'thMrAntonas is the last point addressed in this report. The

;ulphonylurea herbicides. This particulay group of herbiCide%ﬁovernment has already provided significant assistance to
is produced by DuPont and are very active substances. EV(RH'r Antonas, both analytical and financial. Mr Antonas has

if present at trace levels their presence may explain the €T debt with the Rural Finance Division of the Department of

damages, while not being detected at previous analysis. : :
This provided a new lead for the department's investigat-P”mary Industries and payments have now been deferred for

. L oo some time. So it is providing some relief there. The depart-
ions. However, it is very difficult to analyse for trace levels ment has a lot of sympathy for Mr Antonas, but is of the view

of these herbicides and no conclusive method was read'?ﬁat it has almost exhausted the avenues available to assist

zh%aX?l?:)i'asthen?:tpeatr)tm:?atboeglt%r f?nr thinug?:éyg'tzteghim. The National Registration Authority has been requested
y y to investigate the situation interstate and overseas and is

which claimed to have developed their analytical teChniqu?‘nonitoring the developments in the United States. It should
sufficiently to produce convincing evidence in court proceedy ., o that despite a call from the authority to all States for
ings. This analysis indicated that two of these herbicides wer ;

present in the sample, but the usual confirmatory techniqu Hotification of other cases of suspected damage, none came

were not used by this analyst. The department has soughtoéflrmir?él Ztrrtess;s etfger‘: ézliorebpogh\éva: Orﬁ Ie'afg”lgt:[]ulngmlnnlggtht
statement from the analyst comparing results fro P y ’ ’

Mr Antonas’s sample with samples of Benlate that he teste ’ertaln whether that situation '_S current, )

but the analyst has declined to do so. Should the South Australian Department of Primary
Mr Antonas was advised by the department and his ow#ndustries be successful in proving the presence of contami-

legal counsel that further testing, preferably by anothefants in Benlate DF and bring down a conviction against

analyst, was required to counter more extensive testing byuPont for breaching the Agricultural Chemicals Act, this

was not contaminated. The department has now engagediégation. Mr Antonas has been advised of the current

second analyst in the United Kingdom who is now in the2nalytical testing in the United Kingdom and he will be

testing confirm the earlier results, the department has retaindt®s also been advised that the results may not provide any
regulatory samples for additional testing and is then in &vidence that Benlate DF is contaminated with herbicides, in

position to take action under the South AustralianWhich case the department may not take further action on this

Agricultural Chemicals Act. The department has requestefiatter.

the National Registration Authority in Canberra to liaise with  In further seeking advice during the Estimates Commit-
the Environmental Protection Agency in the United States otees, | had my colleague in another place ask some questions
its investigation of similar claims of crop damage. | amon behalf of Mr Antonas in respect of this matter. We stated
advised that recently the Department of Agriculture andn the question that we understood that further tests were to
Consumer Affairs in the State of Florida took administrativebe carried out in the United Kingdom that may assist in
action against DuPont and claimed to have conclusivascertaining whether or not there were contaminants. We
evidence of contamination of these particular herbicides. Thevanted to know whether those tests had been completed. We
Department of Primary Industries is now seeking furthemwvere advised on 22 September by a Mr Wickes, assisting the
information from Florida. Minister for Primary Industries, that the department was well
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aware of the Antonas case and had spent quite a bit of timiejuries, for example, back injuries, present difficult diagnos-
with him. He stated: es in some cases.

We have sent material to England. We have tried testing it in  ONnce one takes the view that they are legitimate injuries—
South Australia and have not been able to find anything in the@nd | do—then | would argue that they need to be treated in

material that he used. We now have a laboratory in the Unitegxactly the same fashion as any other injury. As | said earlier,
Kingdom and have sent samples for it to set up its technique, becau.

it is quite a difficult technique to establish, and yesterday [that WouI(JE‘?.e Govgrnment has clequy tried to treat those 5‘.”?5. of
have been 21 September] we sent over the samples. We have to!Bguries differently. It has tried to remove the responsibility
very careful with the amount of sample we send because, as we a@ workers’ compensation in areas of stress, and it is oppos-

doing more testing, we are running out. We hope to have thosghg lump sum compensation in this area. Quite clearly | do
result;s V\tlltr;"}kthethnlt\a/l)(t Afe;"’ montgs. t\{\r/\e tare setting up anothepot share that view. | believe that what the Opposition is
meeting to talk with Mr Antonas about that ISsue. doing is correct and, from a philosophical position, | am

Having indicated to the Council that the Opposition supportsupporting what they are doing and, therefore, support the
the general thrust of what the Hon. Mr Elliott is proposinggiil.

here and may well, at the end of the day, support his motion
in its entirety, and having gone back to the records and The Hon. CAROLINE SCHAEFER secured the
perused them, itis quite clear, | think members would agreeadjournment of the debate.

from this contribution that the department in fact has been

undertaking investigations. This motion is calling on the The Hon. R.R. ROBERTS: Mr President, | draw your
Department of Primary Industries to conduct investigationsattention to the state of the Council.

Given that some testing is taking place and results are A quorum having been formed:

expected from England, | do not know that this motion is

going to initiate any new activity in relation to the investigat-

ions into this matter. | am confident, having looked over the SELECT COMMITTEE ON THE STRUCTURE OF
history of this matter, that Primary Industries South Australia GOVERNMENT IN SOUTH AUSTRALIA

has been making a reasonable attempt over the past two years

to assist Mr Antonas and all other growers in South Australia Adjourned debate on motion of Hon. C.J. Sumner:
in respect of— 1. That a select committee of the Legislative Council be
The Hon. M.J. Elliott interjecting: established to consider and report on the structure of governmentin

South Australia and its accountability to the people with particular
The Hon. R.R. ROBERTS: | take on board what the reference to:

Hon. Mr Elliott has said, that people from Flinders University ~ (a) recognition of the original inhabitants of the State;
had made approaches to Primary Industries to beco (b) the relations (including financial relations) with the Federal
involved in the process and they were told that their interest ©/rment and whether:
P . Yy (i) powers should be referred or transferred to the Federal

was not welcome at that time. It may well be that we do have Parliament and/or Government:
to have some investigations; it may well be that Primary (ipwhether powers should be referred or transferred from the
Industries, in the final analysis, may have to have otheggﬂgﬁq‘e%%%mme&sg%% ePﬂe;xyhament to the State
people involved in the process of |nvest|-gat|on. (c) whether responsibilities and powers should be devolved on

The Hon. M.J. Elliott: They could be liable themselves. |ocal government;

The Hon. R.R. ROBERTS:Well, a number of issues are (d) the sources of funding for the three tiers of government;
being brought forward in relation to this matter, which is a. (e) the modernisation of the South Australian Constitution Act

: : : luding the role, functions and structure of the Executive Govern-
serious matter and which has had some devastating effects nt and whether it should be recognised in the Constitution Act;

growers in South Australia, far beyond the first four reported, " (f) the entrenchment in the Constitution of the independence of
because we now have some eight cases in South Australi&ag judiciary; N o

which | believe the Hon. Mr Elliott referred to in his contri-  (9) the accountability of the judiciary; ) _
bution. In an effort to finalise a position on this, | seek leave (1) the appointment and powers of the Governor including the

t lud K th - need for a Head of State;
0 conclude my remarks on another occasion. (i) the need for a bicameral Legislature and the number of

Leave granted; debate adjourned. members of Parliament;
. () the irlnp;clications f?l’SOlEI)th Australia’s cglr_\stitutional structure
WORKERS’ REHABILITATION AND COMPENSA- of proposals for Australia to become a republic; .

(k) the desirability of the establishment of a Charter of Rights for

TION (MENTAL INCAPACITY) AMENDMENT South Australians to be incorporated in the Constitution Act and the
BILL desirability or otherwise of entrenching such a charter;

() the education of members of the community (including
Adjourned debate on second reading. schoolchildren) in issues relating to the Constitution and government,
(Continued from 12 October. Page 379.) and civil rights and responsibilities.

2. That Standing Order 389 be suspended to enable the
. . . Chairperson of the committee to have a deliberative vote only.
The Hon. M.J. ELLIOTT: | rise to speak briefly in 3. That this Council permits the select committee to authorise
support of this Bill. There has been a tendency, particularlyhe disclosure or publication, as it thinks fit, of any evidence or

from the Government, in the areas of stress or mentglocuments presented to the committee prior to such evidence being

i it i ; reported to the Council.
incapacity—and they do not necessarily mean precisely thié 4. That Standing Order 396 be suspended to enable strangers to

same thing—to attempt to deny WorkCover’s responsibilityye agmitted when the select committee is examining witnesses unless
for those matters. It must be recognised that, although stregse committee otherwise resolves, but they shall be excluded when
and mental incapacity are injuries that perhaps cannot alwayge committee is deliberating.

be seen in a psychological sense (it is easy enough to see a(Continued from 12 October. Page 410.)

broken arm or a cut off finger), it does not make those

injuries any less real. They are just, as | said, far more The Hon. T.G. ROBERTS: | picked up this motion in
difficult in terms of diagnosis, although clearly some physicalprivate members’ time and sought leave to conclude my
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remarks. | had reached the part of the select committethe outcome that may follow from whichever formulation of
structure that dealt with its accountability to the people, withthe republican position is adopted.

particular reference to recognition of the original inhabitants Although the Hon. Mr Elliott’s submission is probably
of the State. The points that | raised in relation to the seleanore attuned to debating the issue of whether or not we
committee’s responsibilities to investigate are an integral pathould have a republic or in what form, the motion moved by
of the whole motion, which has a number of points, and it ishe Hon. Chris Sumner before he left this place was indicative
linked to the whole process of this Legislative Council'sof his concerns and those of members on this side of the
looking at the future structure of government in this State an€Council about how current State structures fit into the
how this State’'s Government, and its constitutional power€ommonwealth and how and whether the State of South
and arrangements fit into the Commonwealth. Australia will exist in the light of the current thinking

The motion is a timely one in that | understand that othetnderlying restructuring programs, tied not specifically to the
State Governments have similar motions on their Noticéepublican debate but more to the outcome of the Hilmer
Papers being debated, and | suspect that at least one StdgRortand the determination of how the Commonwealth will
Tasmania, may even have concluded its deliberations. | d@e Structured as a financial and economic unit in the Asian-
not have a copy of the report but I will be seeking one. It isPacific region that will tra'de in Asia, Europe and the United
looking at its relationship with the Commonwealth, its States during the next millennium. _ .
constitutional powers and arrangements and its electoral All the debates such as that relating to a republic are being
system. They are all interlinked. We have gone through &eld in the halls of academia and the Federal parliamentary
period of rapid social and economic change, and we are sti@ena. This matter has not yet hit the State parliamentary
in it. The social effects of that rapid social and economicarena, but this motion goes some way to putting it there. It
change are being felt in the community, and that impact haButs de(_:|3|on-makers in thls_ State on notice that t_hey_ sho_uld
been felt not only in political Parties but in the community be starting to look at how this State’s future constitution, its
generally. form and structure will fit into a future Australia based on a

As a member of Parliament and an active member of Stfonger Federal Government, perhaps a weakening of the

Party, | have noticed that there is a lot of confusion in theconstitutional powers of States, a transfer of powers between

community generally about the levels of debate that aret@t€S and the Commonwealth to achieve that, a stronger
regional government system, and economic regions based less

occurring in relation to constitutional restructuring and the . . .
economic order of restructuring the economy. They ar&" 980graphy butmore on the ability of a region’s economic
integrally intertwined. asis o t_)e |_ntegrate(_j. .

Therein lies the direction and push that has been deter-

As Australia starts to put together a total constitutional anqlyineq pasically by arguments around economic theories. |
economic package around the move towards a republic, the ot say ‘economic fundamentalism’, although many

general public itself feels as though it is divorced from the eople would argue that economic fundamentalists are

debatigg p;]rocgss and the lakl]Jilityth fged iﬂto dit.bThere IS Qirecting the flow and play around constitutional change. |
move Dy the Commonwealth to broaden the debate aroungi ot say that the same criticism has been made of the

the republic, and a number of organisations, both at a StaVépublic because that is a far broader push and for much more
and a Commonwealth level, have moved the debate into tl

halls of academia. th | dthe el . truistic reasons, | suspect, in order to broaden the
alls ofacademia, the popular press and the electronic meqig,mqcratic processes and to break an outdated tradition of
and, to some extent, many of the political commentators

. X S aving a foreign person as a Head of State in Australia.
the day are putting before the general public their views an g gnp

that it can take. In the main, however, the general public havg,,;ment that | do have is with the lack of consultation and
not been able to make their voices heard or make any inp

. - ‘Yebate in Parliaments in Australia about the future of State
into those meetings. Governments and the future role that States will play in
The broadening of the debate (and this is a good illustrare|ation to Commonwealth powers and the transfer of powers
tion of how it has been affected in this State) has probablyo regional Governments.
reached the Festival Theatre, but it has not left that style of There can be an orderly process by which this can take
forum and gone into the suburbs or regions; rather, it hagjace. | have no problem with protecting South Australia’s
remained stagnant at an academic level. So | think there isjgterests in debating economic outcomes with the Common-
certain amount of frustration. | do not think there is any feayealth, but after all we are a single trading nation and the
out there: itis just frustration with the general population notstates should be in a position to cooperate with the Federal
being able to express an opinion. Government to ensure that we have the most efficient
Many people have not made up their mind because thimfrastructure possible to allow that to happen. If we go back
information they are receiving is confusing. In a lot of casespnly 90-odd years to have a look at some of the problems that
our education system has not prepared the general public four founding fathers had to contend with in mopping up some
this debate. | note that most curricula that is being designedf the infrastructure problems associated with squabbling
for year 11 and year 12 students includes discussion arourmtween the States at the turn of the century, we see thatitis
Australia’s future and its role in the Pacific and Asian-Pacificpretty clear that the logic of the debate and the argument
regions. The republic is part of those discussions, and that eround a single trading nation is the way to go.
healthy, but many people struggle to understand how the If we look at the infrastructure problems associated with
political system operates in Australia as it stands at th¢he rail system that we inherited through the squabbling
moment. If they do not understand how it operates at thbetween the States, the infrastructure problems that were
moment, they do not stand much of a chance of being able taherent in setting up communications and transport, and the
work out how the projected changes will affect their lives andseparate power systems that we have inherited, we see that
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there is now a move towards the integration of Australia’sof the issues to be canvassed publicly. | suspect that, as
total infrastructure so that the administration of our poweiindividual members of political Parties go about their
structures and infrastructure, which is vital for trade, can béusiness within their Parties, a lot of those issues will be
brought together under a Commonwealth scheme andiscussed by branches and people within the forums of the
administrative process rather than all the States mirrorin@arty structures who show some leadership. It will be up to
each other and duplicating resources. us to get a lot of these issues firmly put on the debating
There is a point at which those efficiencies peter out anédgenda.
the interests of the nation as a whole start to dwindle. Thatis Paragraph (a) of the motion—and | spoke briefly to it the
where the economic hot spots of the nation—that is, on thi&ast time | made my contribution—was put specifically at the
eastern seaboard—do not cross-subsidise those areas in othead of the motion on the basis that recognition of the
States that are less suited or attractive to investors in settirgriginal inhabitants of this State was one of the critical
up their economically driven programs in other parts of thequestions that we had to come to terms with if we were to
nation. At the moment, Australia has a number of economishow a mature attitude to becoming a nation that was
hot spots. In Queensland there is the area around Cairns, theepared to develop a formal structure adequate for the
Sunshine Coast, the Gold Coast and the area around Brisbarenstitutional powers and relationships to house a nation
The northern New South Wales area is very productive antlased on a social justice strategy that protected and looked
has quite a lot of activity. There is the area north of Sydnefter all its inhabitants. Unlike now, where we have uneven
around Newcastle and the lakes, and Sydney itself, which willevelopment, we had an economic hot-spot and a move away
be an overheated economic hot spot given that it has nofwom cross-subsidisation between States. We are now moving
won the Olympic Games. | think that can be managed, but ito a more economic rationalist base, and there is a danger that
will suck in many people from other parts of mainlandisolation of some States will occur. There also is a danger that
Australia and New Zealand and perhaps from the Pacifitsolation of a lot of its inhabitants will occur. The original
Island nations to help finance and provide the labour that wilinhabitants of not only this State but all other States, the
be needed for that major event. Aboriginal people, actually crossed boundaries. They did not
We then move down to Victoria, where there are a lot ofrecognise any of the States or borders because to them they
potential economic hot spots because of the solid economitid not exist. They had their own ways of recognising their
base that Victoria has built around white goods and manufaderritories, and were certainly better caretakers of the natural
turing. We then move through the productive areas of theesources in the country than we have proven to be.
South-East, which stand alone as an economic region in Over 40 000 to 60 000 years of existence (depending on
conjunction with the Victorian western districts. However, which historian you listen to) there was little or no impact on
once you move past Adelaide and into the northern regionthe environment at all. In just 200 years we have made a huge
of South Australia there is not a lot of natural resource spacenpact on the environment. In some cases it has been
for an expansion program for many of the country regionatontrolled and there were value returns for its inhabitants. In
areas which are struggling now, given this horrific dry period other cases we have advanced across the landscape and have
to sustain the family and cultural life which we are so usedbeen bigger vandals than all the graffiti vandals put together
to in regional South Australia. in the metropolitan area over the past 20-odd years. | use that
Regional Victoria is also struggling in the Mallee region. as a reference, but some of the issues involved with trying to
Regional Victoria has some problems associated with theectify some of the problems that occurred through early
restructuring of the national economy but, generally speakingsettlement ought to be a part of any starting point for
I think Victoria has a lot more geographical, resource anatonsideration of a new structure for the State and how it fits
industrial advantages than we have. in the Commonwealth. Recognition of the original inhabitants
South Australia will have to rely heavily on mining (which of the State should be the top priority.
is not a large employer of labour) and a lot of its natural Some of the ways in which we can look at recognition of
resources to sell ecotourism. It will also have to rely on thehe original inhabitants of this State should be found in
growing wine industry for any growth that comes out of thisencouraging Aboriginal people to participate not only in their
State. We hope there is a lot of natural growth from withinown organisational structure (ATSIC and their regions) but
the manufacturing sector that is linked to any economico look at State and Federal Parliaments as a way of express-
upturn that the nation has. Unless there is an understandimgg not only their own culture but representing their people
that economic rationalism does not apply to national developand all people of Australia in the parliamentary forces. There
ment then | am afraid that South Australia, large sections oére no Aboriginal members of the South Australian or Federal
the Northern Territory, Western Australia and Tasmania willParliaments. There is no forum outside of the forum set up by
be left to their own devices. If regional Governments do nothe Aboriginal people themselves that allows Aboriginal
pick up the responsibility of industry development in thosepeople to feed into the mainstream political system. | think
regions in conjunction with primary industry developmentsthat ought to alter. | will not make a final determination on
and value-added products within those areas, then we withy feet in relation to the matter. It is one of those things that
have uneven development within this nation. needs to be examined and a consensus drawn through the
The motion puts on notice that we as legislators, theselect committee as to how to proceed.
general public and hopefully the media should have discus- | see possibilities in having an affirmative action program,
sion and open debate about South Australia’s future role iparticularly for the north and north-western parts of the State,
a restructured Commonwealth role within the Asia-Pacifido return Aboriginal members. That may mean having multi-
region. There are enough sections to the motion to have radinember seats; it may mean a top-up system. It may mean
talkback programs going for the next six months if manageraffirmative action or positive discrimination in relation to
and producers of informative radio programs were to look afboriginal people so that legislators hear Aboriginal views.
the motion, try to canvass some of the issues and get speakdilsere is a certain amount of frustration within Aboriginal
to debate some of those issues on public radio. | expect soneemmunities around a lot of issues because they are unable
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to feed into mainstream decision making processes. It hdsr electing local members into a State legislature. You may
been an evolutionary process thus far. If it was a naturahot have two Houses; you may have a single Assembly.
evolutionary process | am sure they would have made a Idkhese are some of the options that can be looked at by the
more ground than they have to date. Unfortunately, there hasommittee.
been a lot of pressure at particular points in our history to The Hon. R.I. Lucas: The Leader of the Opposition is
subdue or repress Aboriginal views and opinions fromsaying that he’s not interested in that.
coming forward into the mainstream of this State and nation. The Hon. T.G. ROBERTS: | am just saying that the

Sadly, what we have now in some cases is much anger angmmittee can look at those sorts of options, but they need
frustration, and we need to come to terms with that in settingo be looked at in conjunction with the anticipated changes
up a structure that recognises the original inhabitants of thithat the Commonwealth is actually imposing and the role,
State. Other views state that the Aboriginal people themselvesructure and form that the Hilmer report is advocating. The
should set up a separate parliamentary process that then fegusnt | am making is that, if the debate is going to be driven
into the mainstream Parliament. | suspect that whatevesy economics, we really need to look at our form and
system should be recommended to be set up will need tetructure and where we are going. All those issues need to be
include consultation with Aboriginal people as to how theythrown into the discussion arena for consideration. If we are
see their roles and functions in being able to make a meanings maintain a strong State structure, obviously the bicameral
ful contribution to framing in this State legislation that system is the one that you would prefer, because you need as
protects the interests of Aboriginal people. We have the newnhany resources as possible and a very strong Government to
framework being put together under the Native Title Act, anche able to compete and to argue your case at Commonwealth
| guess that the select committee would need to look at hovevel.
that would impact on the recognition of the original inhabit-  |f the Commonwealth powers are strengthened, the
ants, whether land rights and property rights are enough ifelationship between a changed State Government and the
terms of fulfilling a democratic role and purpose. way in which a legislature is formed may be the way to go.

Some people may find that as far as you need to go. Mysuspect that what | have just put on the plate in the last 15
view is that with roles and responsibilities, power andminutes is probably enough food for discussion for the next
ownership come the responsibility to represent interests anth or 15 years, but the point | am making is that these matters
to be part of the mainstream of the process. Bear in mind thafre being firmly put on the plate by other than legislators and
we are a Pacific island nation and that Aboriginal people argy other than those people who should be discussing the
the original Pacific islanders. We have an Anglo-Saxorissues at this time. So, it is a timely motion.
attitude to life and our work ethics are different; the way in - The issue of relations (including financial relations) with
which we solve problems is different, and it may be thatthe Federal Government is paragraph (b), and subparagraph
Aboriginal people do not want to be a part of the form and(j) of paragraph (b) states:
structure tha,t we have. If you look at ,the workloads that ... pavers should be referred or transferred to the Federal
people carry in this and other places, | might not blame them. Parliament and/or Government:
But as | said, that has to be done with cooperation angl)  whether powers should be referred or transferred from the
consultation, and any permutation that is set up around Federal Government and/or Parliament to the State
recognition of the original inhabitants must include consulta- Parliament and/or Government;
tion with those original inhabitants of this State to find outThat critical issue is on the agenda at the moment; the
their views on their role and function in the operation of aCommonwealth is putting clearly in the debating arena the
restructured South Australia in the future. transfer of powers and complementary legislation. We have

The other issue that perhaps needs to be looked at is theen working for some time in this Chamber and this
State’s boundaries and whether South Australia as aRarliament to have complementary State legislation that lines
economic unit, with the boundaries that it has, will surviveup with Federal legislation in a number of areas where the
in a restructured Commonwealth, given that the nation hasation’s interests are at stake and not just those of the States.
those economic hot spots and it is the Eastern States basicalipu then examine the attitudes of the various States and find
that get all the attention, the finance and the investment. Thidat Western Australia is a very strong States’ rights State,
west certainly can stand on its own two feet but | fear thatreluctant to transfer any powers to the Commonwealth,
unless South Australia extends its borders, changes its tradidthough the Commonwealth has been able to argue, cajole
partners and joins with the Northern Territory to form oneand use carrot and stick strategies to get the Western
large economic bloc, South Australia will always be on theAustralian State Government to relinquish some of its powers
tail end of international investment programs and willon some issues. But, in the main, Western Australia is a
probably be the last State considered for any new investmersitrong States’ rights State and the Government will have its

I can see some benefits from changing borders. It may b&ork cut out to strengthen Commonwealth powers to the
that Victoria also changes its borders and that you have disadvantage of the State of Western Australia.
restructured State structure in re-forming a new Common- The Northern Territory is looking for statehood on its
wealth position. If we are to move towards restructuring Statewn, unfortunately. | would like to see it setting up discus-
boundaries, you may have to look at a new electoral systesions with the current Government as to whether State
that takes into account a strengthening of the Commonwealtboundaries can include South Australia and the Northern
powers and a weakening of the State’s powers. A timelyTerritory in a newly formed State. | suspect that, there being
article in theAdvertiserjust recently compared the Hare- a conservative CLP Government in the Northern Territory,
Clark system to the central system that we have, and thétwill not be interested in relinquishing any powers to the
matter may be something for the committee to look at. = Commonwealth and it will run a strong States’ rights base.

If the Commonwealth structure changes to a point where The current Government is a small ‘I liberal Government,
the Commonwealth powers are strengthened and the Stateiad | suspect, from the arguments that appeared in relation
powers weakened, there may be a changed role and functiotm Commonwealth financing arrangements at the last round
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of talks, Mr Brown is a strong States’ rightist and will not be that administrators who had not been elected were making
interested in the transfer of any powers, either. The resolutiodecisions on behalf of constituents without any reference
or motion examines those issues and puts forward a part dfack to them and those decisions were very unpopular. That
the motion that should be investigated in relation to theséssue is being fought out in Victoria and | suspect that the
issues. Queensland is another States’ rightist, a State that wdlovernment will have a preferred position on that and | am
have a lot of trouble in convincing its people to transfersure that the select committee could come away with a
powers to the Commonwealth. New South Wales andecommendation that fits the three tiers together with the
Victoria seem to run the Commonwealth agenda and wouldorrect power/weight relationships between local, State and
probably be quite happy to transfer some of their powers aBederal Governments.
long as the transfer of finance goes with it. Tasmania again The view of many people in South Australia is that you
is a States’ rights State with a conservative Government angbuld not hand over too many powers to local government at
it would be hard to convince it to transfer any of its powers.this stage because in many cases it is not mature enough to
In fact, recently while | was in Tasmania for the accept the responsibility. I suspect that it will not be long
conference | talked to some people who had attended igefore local government and local regional government will
meeting which Joh Bjelke-Petersen had addressed. It washa mature enough to accept the responsibility because it is
$120 ticket show and Bjelke was cajoling them or educatinghaving a lot of powers devolved to it over the years and in
them in trying to advance their position of separating from thenany cases regional governments are operatfiagacto
mainland States. The position put to me by two people whenhrough the LGA meetings being held throughout this State.
attended the meeting was that Joh was busy telling them thafaving attended LGA meetings, like many members
it would be in Tasmania’s best interests if it set up a State thajpposite, | have noted a certain maturity starting to form at
was separate from the Commonwealth. aregional level that perhaps does not exist when some of the
He was using the same tired old arguments he had begreople go back to their own local governments.
using in Queensland when threatening Gough Whitlamwith - \when powers are transferred over to local governments
separation and was trying to convince people that, ithrough the regions, with their acceptance and acknowledg-
Tasmania set up as a tax free haven with a separate Constifyent that they have to restructure and with the economic
tion with no link or role to the Commonwealth of Australia, arguments that are pressing between how you spend your
Tasmania’s future would be assured. | did not attend th?ﬁtepayersl money efficiently and effectively, the only
meeting; as | said, | got the report second-hand from peoplgonclusion local government can draw is that amalgamations
who had attended and that was their description of the contegfe necessary and a requirement and, with the extra resources
of thg debate and discussion formula.rlsclad by thg previougnd changes in geography, they could make a more mature
Premier of Queensland. Hopefully, his ideas will fall on contribution to being the third arm of government. We can
barren ground, but Tasmania is going through a difficult timejraw from the information base in this and perhaps from
financially and even snake oil has been able to be sold &ther States to form conclusions about how the third tier
different times within our political history. would fit into a three-tiered system.

Part (c) of the motion refers to whether responsibilities |, may be that the committee’s deliberations look at a two-
and powers should be devolved on local government. Thafy aq system with a regional government fitting into a

argument i.s again running outin the c.ommun.ity like wildfire, = mmonwealth Government, but that is up to the committee
and_ itis being advocated by both major Parties that stronggf, yecide. Part (d) refers to the sources of funding for the
regional governments be formed at the expense of smallgpoe tiers of government, and it has always been a struggle
local governments. That s an idea being picked up by all angh, e three tiers to agree to funding processes and around
sundry. A few people are resisting the process, but in gener e formation of taxation. Therein lies a huge issue in relation
terms most local governments believe that their own boundag, only the way taxes are raised but the way they are spent

ies should be extended, that a sharing of resources angdy yeyolved. That issue gets to the heart of the form and
administrative programs ought to be the first stage of livingy,ctyre in which the three tiers will operate and the
together and the consummation of the marriage should be thraélationShip they will have together
the boundaries be redrafted and redrawn and smaller councils Point (e) refers to the moder.nisation of the South
amalgamate to form larger bodies. h S . . .
. . . ustralian Constitution Act, including the role, functions and

That 1S already happenln_g and the select C(.)mr’mttee.Courgtructure of Executive Governmen% and whether it should
draw evidence from both this State and Victoria where it hag cognise in the Constitution Act the entrenchment in the
Pherzgtg(r)]g‘cej \tﬂ:t] i?tﬁ:;l g%hr? gggriglggriraetg?ﬁ g; U\?ot?&/ %%3§onstitution of the independence of the judiciary and the
in administrators. The threats went from idle threats to realitya;(\:/guggibr:"gecg;?: d]ugf'clgg' I\ h;?/iselrg;\g ?nrggoér'lsdsgﬁz th::e
with many councils sacked and administrators moving in, nopuestions that are being debated in forums not onI{/ in
only in the metro_polltan area bu_t also in regional areas. | wa delaide but around Australia. They are two issues that are
talking to councillors in the regional area of Victoria. They . '

had been dismissed, given voluntary retirement packages afg™Y " tlhe plfbl'cl Egemlja and .tk#a Sﬁ.leCt commltteehqan

their councils amalgamated with larger regional councils raw on a lot of local knowledge wit |.nt Is State to reach its

which, in many cases, had nothing in common. There was n%onclusmns. Paragraph () refers to:

regional affinity, no economic definition and no continuity ~ The appointment of the powers of the Governor including the

of interest. They were most unhappy about the way th&eed for ahead of State;

Victorian conservative Government had radically moved inThat is, whether we require a head of State within a reconsti-

and changed the nature of the game. tuted State Government in relation to how it fits into a new
Brian Howard made some statements recently in relatio@ommonwealth structure. Those questions can be looked at.

to what was going on in the local government area of FitzroyReference is then made to the need for a bicameral legislature

which had been forced to amalgamate. The issue there wasd the number of members of Parliament. | touched on that
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briefly by saying that if the nature of the Commonwealth,examining witnesses unless the committee otherwise
State and local government relationships were to change theesolves, but that they shall be excluded when the committee
we may look at restructuring the bicameral legislature.  is deliberating. | support the motion.

The number of members of Parliament is already on the
agenda. We have had proposals from the Lower House, from The Hon. CAROLINE SCHAEFER secured the
both Leaders in the other place, saying that there wiladjournment of the debate.
probably be a proposition for fewer members and for larger
electorates. No-one has made any recommendations for a WOMEN'S HEALTH CENTRES
change to the Legislative Council, because | guess that that . . .
Woulé1 have to corgne from the Legislative Cougcil itselfand  Adjourned debate on motion of Hon. Carolyn Pickles:
from the Leaders in this Chamber, in conjunction with its  That this Council—
members, of course. However, there has been no firm deba&? 1. Supports the retention of stand-alone women'’s health centres

bout th le. functi d b " b in th Noarlunga, Elizabeth, Adelaide and Port Adelaide; and
abou e role, funcuon and number or members in the 5 Opposes any move by the Liberal Government to integrate

Legislative Council. these existing facilities into the mainstream health services.
In 1989, a proposal rocked around the corridors and halls (Continued from 12 October. Page 383.)

for a while to knock back the Legislative Council numbers

in conjunction with a smaller number of members in the  The Hon. CAROLINE SCHAEFER: | will speak only
Lower House. ThaF d|q not get too fa}r_ into the publl(; aréNapriefly in relation to this motion. As | understand it, a process
The media often pick it up; the abolition of the Legislative js st in train to look at the future of women's health in the
Council is an annual debate in the media. However, there isgntext of community health services and against the
very rarely any debate as to whether the numbers should hgckground of the Commission of Audit Report and budget-
reduced; the media debate tends to be to reduce all thgy realities. It has been observed by previous speakers that
numbers and to have only the single House system. What thge Minister for Health attended a public meeting in the pre-
media do not do when they debate the issue is to look— pydget period at which he invited those at that meeting to
The Hon. M.J. Elliott interjecting: _ make a submission, particularly identifying areas where
_The Hon. T.G. ROBERTS: 1 am not sure. Certainly, they agministrative and infrastructure duplication could be
will be very busy and | would say that the committee will run gfiminated.
for a very long time. By the time the committee comes 10 A supmission was consequently made on behalf of the
report, the Commonwealth will already have decided thg,oards of management of four of the metropolitan women’s
future of the States. Point (j) refers to the implications forpegth centres. That submission was considered in some detail
South Australia’s constitutional structure of proposals foryng the Minister responded to the boards in September with
Australia to become a republic. | suspect that that will have, paper that suggested the manner in which women’s health
to be done, regardless of whether a select committee is set U, g community health services may fit within regional
in conjunction with the Commonwealth’s move to a republic,management structures. On the same day, the Minister also
because the republican debate has to include in it a roleg|eased a broader discussion paper on a proposed manage-
structure and form for the States. __ment structure for the South Australian health system. The
Reference is then made to the desirability of the establishyenera) directions of both papers were consistent. The chairs
ment of a charter of rights for South Australians to beof the hoards of women’s health centres have responded and
incorporated in the Constitution Act and the desirability orypat response is being assessed. | would like to suggest that

otherwise of entrenching such a charter. That has implicationgs debate not be further conducted until the results of that
for individual rights before the courts and their standing. It;ssessment are available.

is another issue where there has been debate for some time However, | would add my own comments to this. While

as to whether we need a Bill of Rights or whether we need theyaye great sympathy with the women's health centres, and
role of the courts to change to protect each individual'§ haye in fact been to Dale Street Women’s Health Centre and
interests. . . assessed the great happiness and sharing between the women
In conclusion, paragraph (i) refers to the education of they that centre, | must say I find it very difficult to be sympa-
members of the community (including school children) innetic to people who want stand-alone health centres that are
issues relating to the constitution, Government and C'V'benderspecific when | come from an area where there has
rights and responsibilities. That will have to be done, Ipeen no medical officer for 12 months within a 200-kilometre
suspect, in conjunction with the running of the selectaqiys. |t is very difficult, when you just want a doctor, to be
committee, but | do not think it needs to be spelt out and that o cerned about the gender of that doctor; or, when you just
people wait for the select committee to deliberate before thg,gnt 4 paramedic, to be concerned about the gender of that
content of that part of the resolution is included in C”rriC”|aparamedic. It is difficult for me, having lived in isolated
for school children in this State. As | said in the earlier parteonditions, to be sympathetic to the fact that one would need

of my contribution, in that way they can at least understan@ender specific administrative staff particularly. | seek leave
what the debate and discussions are all about. to conclude my remarks later.

The second major point in the motion is that Standing | aqve granted; debate adjourned.
Order No. 389 be suspended to enable the chairperson of the '
committee to have a deliberative vote only. The third point COMMERCIAL TENANCIES BILL
covers the Council’s permitting the select committee to
authorise the disclosure or publication, as it thinks fit, of any  Adjourned debate on second reading.
evidence or documents presented to the committee prior to (Continued from 7 September. Page 276.)
such evidence being reported to the Council. The fourth point
is that Standing Order No. 396 be suspended to enable The Hon. CAROLYN PICKLES (Leader of the
strangers to be admitted when the select committee i©pposition): | support the second reading. The Hon.
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Mr Elliott has come up with some constructive suggestionsieposit legislation, and that has been proven in survey after
to provide greater protection for small business tenantsurvey. Even in the past month or so a phone survey was run
especially those trying to make a living operating in shoppindy 5AN, where the response in support of container deposit
centres or malls—situations where the tenants have generallggislation was more than 90 per cent. The legislation first
been somewhat disadvantaged in their dealings with theame into force back in the early 1970s, and for two major
economically stronger landlords. The disadvantages expenieasons, the first of which was in relation to litter and its
enced by tenants in these situations are comparable to tieentrol. People who care to think back to the late 1960s and
disadvantages experienced by many residential tenantsarly 1970s will recall that we had a significant litter problem
Essentially, landlords or their agents are usually experienced South Australia; brown bottles—but not only brown
in lease preparation and negotiations, whereas it is mudbottles—were a pretty common sight on the road sides. | will
more common for tenants to have only limited experience imeturn to that litter question in a moment.
these matters. The other reason (this is mentioned in the Hon.
The greater economic resources of landlords means thitr Hopgood’s speech when he introduced the legislation,
they are likely to have access to expert evaluation and legalthough some people seem to have forgotten this and
advice much more readily than tenants. The Bill goes someoncentrated on the litter issue) was that it related to re-
way towards redressing these tenant disadvantages, whieurces as well. Many people were and are gravely concerned
retaining an appropriate balance between tenant and landlotidat, in its many forms, packaging becomes a significant
obligations. It is in some ways surprising that the Governwaste of resources, and an awful lot of packaging ends up
ment has not introduced a Bill such as this, given thdinding its way into land fill.
assurances of the Minister for Industrial Affairs that small Those who are concerned about resource depletion in
business operators will be given all sorts of additionalrelation to packaging call, first, for the reduction in the use
statutory protection in the light of a contentious, arbitrary ancf packaging wherever possible; they call for reuse wherever
inappropriate Government partial deregulation of shoppossible, and then call for recycling. They call for it in that
trading hours. order because they recognise that packaging which has no
However, the Government has betrayed small business practical use (and that is often surplus packaging) is simply
several ways during its short time in office, shop tradingmanufactured waste from the beginning, and it is nothing
hours and trading taxes being the most relevant examplesore nor less than a total waste of resource. So, we should
There is really only one reservation the Opposition has iruse the bear minimum of packaging; we should reuse rather
respect of this Bill, but it is a significant reservation. This isthan recycle.
in respect of the impact of clause 4(1) of the Bill, the effect ~ Soft drink containers are used over 10 times, and beer
of which will be to superimpose a term set out in the Bill bottles can be used up to 20 times. The only resources used
upon the terms of existing leases; in other words, combineth those circumstances are those used in washing and
with the stipulation of standard form agreements set out itransporting the bottle. However, if you are involved in
clause 7, all current leases operative in South Australia wilfecycling, not only does the glass container have to be
probably need to be redrawn and re-signed. In turn, thisransported back to some site but also it is totally destroyed
would cause horrendous legal and stamp duty costs to kand totally remade.
borne by small business tenants across the State. The situation in relation to plastic containers is quite
| do not think the Demaocrats have properly considered thelifferent: you cannot use the material for the same purpose;
effects of the absence of any appropriate transitional provin fact, it is used for a lower grade purpose. There is waste in
sions in the Bill. To remedy this problem, | have placed onthis system, but I will not explore that further at this stage. |
file amendments to ensure that certain of the protectesimply stress that ‘reduce, reuse, recycle’ is what we are on
measures in the Bill can operate immediately, while allowingabout, and in that order.
existing leases in a general way to run their course. | will In relation to reuseis-a-visrecycle, container manufac-
detail during Committee the effect of these amendments artdirers have a very clear vested interest in which option we
my amendments, which members can support. | support trehould follow. If you were a manufacturer of containers, you
second reading. would not want a container to be reused 20 times because you
would be denied the opportunity to make 19 extra containers.
The Hon. K.T. GRIFFIN secured the adjournment of the As a manufacturer, you have no way of controlling the return,
debate. the washing and various other parts of the industry. You
. ) make it and hand it over, and someone else handles it for the
The Hon. K.T. GRIFFIN: Mr Acting President, I draw  next 19 or 20 trips. If you can encourage recycling rather than
your attention to the state of the Council. reuse, you make a container, it is smashed and destroyed, the
A quorum having been formed: material comes back and you make another container, and
you get paid for manufacturing it 20 times.
That is the crux of the problem, that is where the real
pressure is coming from, both nationally and internationally,
Adjourned debate on motion of Hon. T.G. Roberts: in relation to encouraging recycling rather than reuse. After
. : e in South Australia introduced container deposit legisla-
That the regulations under the Beverage Container Act 197 . . . -
concerning exempt containers—Two Dogs Alcoholic Lemonade—1ION, Which was aimed not only at a reduction of litter but also
made on 4 August 1994 and laid on the table of this Council orfit getting a high return rate to care for resources, the packag-

TWO DOGS ALCOHOLIC LEMONADE

9 August 1994, be disallowed. ing industry rapidly moved interstate to try to come up with
(Continued from 19 October. Page 488.) an alternative scheme to container deposits which did not
encourage reuse, because that was the last thing they wanted.
The Hon. M.J. ELLIOTT: | rise to support the motion. In the Eastern States, big bins are placed fairly prominent-

The vast majority of South Australians support containety in the suburbs encouraging people to return their glass or
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whatever thereto. They rely upon social conscience for that | note that recently a significant person from KESAB went
to happen. They tell me what a good thing they are doing foto work for ICI. That sort of movement will be a fairly
the environment by doing so. | agree that they are doing eegular thing. | am not saying that he has done anything
good thing for the environment, but the fact that the containimproper, but the relationship is very close. | think that
ers are being smashed and remade is not doing the best thiageates a difficulty when Governments may legitimately try
for the environment. However, | stress that they are doing thto ask questions about the litter problem and its resource
best thing for container manufacturers because they aimplications. The primary sources of information are either
looking after their bread and butter. the container manufacturers themselves or a group such as
It must be stressed that the return rates for packaging iIKESAB which has significant funding from those people.
the Eastern States are far worse than ours. | understand that The Hon. Diana Laidlaw interjecting:
they have a return rate—although | do not have the figures The Hon. M.J. ELLIOTT: | certainly would be, yes. As
with me—at about the low 80 per cent mark, and we have & said, | am not making a reflection on this person. This
return rate in the mid to high 90 per cents. person may, in fact, be supplying very good information from
The Hon. T. Crothers interjecting: an ecological sense to the container manufacturers. The point
The Hon. M.J. ELLIOTT: Thatis right. So, we have an | make is that they are working so closely together, which in
extraordinarily high return rate for reuse, but it is theone sense is a good thing, and are so reliant on funding that
container deposit that is driving that very high return rate. It creates a significant and difficult conflict of interest.
relative terms, the return rate in the Eastern States has never The litter situation has changed quite a bit since the 1970s,
matched ours, but | guarantee that the packaging industry wilthen the legislation first came in. Then we were talking just
move heaven and hell to make sure that it increases its retuabout glass bottles in terms of beverage containers. We had
rate even higher so that it will not be accused of obvioughe emergence of the steel can and the aluminium can on
waste where things are simply being put into land fill. As towhich, as | recall, we put a higher deposit. That was an
the more subtle waste of remaking something as distinct frormcentive to encourage people to use glass rather than
reusing it, the best it can do is fudge. It was involved in suchaluminium, in particular, which is a significant waste of
fudging when we had a debate in this place some years agesources. Aluminium is a very high user of energy in its
regarding beer bottles in which Bond Brewing opposed amanufacture, and the recycled product, unlike glass, is of
increase in the level of container deposits. | will not go intoinferior quality to the original; in fact, recycled glass is
the legal grounds for it, but it started producing data whichsuperior to new glass. Not only did we have cans on which

argued that the resource— we put a deposit but also we then had the emergence of
The Hon. T. Crothers: They argued under section 92 of flavoured milks and fruit juices in all sorts of containers—
the Constitution, | suppose. paper board lined with foil or plastic-lined containers and

The Hon. M.J. ELLIOTT: Itargued under section 92 of plastic bottles. Then, other new products, such as wine
the Constitution but, leaving that to one side for the timecoolers, emerged. There was a range of products and a great
being, in terms of the scientific arguments that it used taleal of confusion. The vast majority of these new products
justify recycling rather than reuse, the data was highly opedid not have a container deposit placed on them.
to question and highly suspect, and the major source of that Anybody who cares to look at the litter stream—and that
information, of course, was the packaging industry itself. lcan be done quite easily by driving along the road—wiill tell
note—and | have no doubt that they will deny this strenuousyou that paper board and foil line products are becoming
ly—that there has been an enormous effort put in by packagsignificant components of the litter stream today. They have
ing companies in terms of the technology of the recyclablao deposit upon them and have become a significant problem.
container. They have worked progressively to make bottle$hose products which contain either plastics or foil will be
thinner, to use less glass and to put plastic laminates on trextremely long life in the environment.
outside. They have done everything they can in terms of the It brings me to reflect upon a meeting | attended earlier
technology of the container, but if we compare the recyclabl¢his year. In fact, | asked a question about this meeting on 9
beer bottle with the refillable beer bottle we see that ndAugust. The meeting was organised by people concerned
attempt has been made to alter the refillable bottle fronabout container deposits. At the meeting there were three
probably what their grandparents used, apart from minopoliticians: the Hon. Mr Wotton, the Hon. Carolyn Pickles,
changes. It is not in their best interests to try to make thend myself. There were people from KESAB, the container
refillable bottle more efficient, because it would undermineindustry and sections of the industry that use containers
the argument they are trying to create that the recyclablancluding, from my recollection, Coca-Cola, SA Brewing,
bottle is just as good. and a number of others. It became quite clear, as | com-

I make a passing comment at this stage, now that | aimented in Parliament on 9 August, that discussions were
leaving the resource issue and turning to the litter issue, tharoceeding within the industry to try to find an alternative to
container manufacturers are among the major sponsors obntainer deposits. That was made quite plain and a response
groups such as KESAB. | make no reflection on KESAB, but received from the Minister later on acknowledged that
it has become reliant on industry as a source of funding. It isndustry discussions were proceeding.
also relied upon by Government and others as a source of As |interpret what was said, the Government denies that
information on questions such as container deposit legislat was directly involved with those discussions as either
tion. There is a significant conflict of interest as a conseinitiator or significant player. Discussions have been going
guence. | do not question their need to work closely with theon with the industry wanting to look at alternatives to
container industry, but their financial reliance upon thecontainer deposits, although the Government denied an
industry | would suggest undermines their capacity to be seeintention to stop applying container deposits to those cases
as an independent arbitrator or supplier of informationwhere they already apply. It will be very hard to maintain the
certainly as a supplier of information without the conflict of logic of having new containers without a deposit in direct
interest. competition with other containers that have them. The
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Government needs to be very careful that it does not allowgent not to act or omit to act honestly and in what the agent
competitors to have different rules. | argue that in relation tayenuinely believes to be the best interests of the grantor of the
Two Dog alcoholic lemonade that is precisely what it hagpower. The agent will not be subject to any liability where he
done. Two Dog alcoholic lemonade is in a segment of ther she has acted in accordance with any directions in an
market competing with other products paying deposits. Thanticipatory grant or refusal to consent to medical treatment,
Government should have been consistent and insisted that this according to instructions in a medical power of attorney.

company pay container deposits as do it competitors. The Members will recollect that the amendment | moved to
failure to do that will ultimately create the pressure wheregjause 7(7), which was not successful, sought to impose an
competitors currently paying container deposits will requesgpjective standard on the attorney or agent. The standard
their removal. here, | point out, is subjective. Obviously, one cannot punish
Itis obvious there are one of two outcomes. It should bey person for acting in a way in which he or she genuinely
plain from what | have said that | strongly believe in andpelieves to be in the best interests of the grantor of the power.
support container deposits. There is no doubt that the vagtis appropriate that standards be set for a person who is
majority of South Australians support container deposits. Thénaking decisions in what might be life and death issues and

Government, with what it has done, is out of step with whakhat those standards be reinforced by the creation of an
the community expects in this area. It cannot be allowed t@ffence.

create such anomalies. It should have looked to expand The Hon. DIANA LAIDLAW: | oppose this amendment

container deposits to pick up other beverage containers, a%q,. two grounds: first, the issue of putting in a penalty. In this
should not have allowed more and more products to comﬁv

onto the market with an exemption granted. | do not acce ase the proposed penalty is imprisonment for 10 years.
the sorts of arguments put forward by the Government th hen people accept appointment as a medical agent they sign

this i di ist n undertaking to act in what they genuinely believe to be the

'SN'S anew company nete t[ng aﬁstll’? atnce. dh ¢ best interests of the grantor of the power. That is very clearly

ew companiés are starting all tn€ ime and nave 10 Pay1a jn schedule 1 of the Bill, which indicates acceptance
these container deposits. For example, Bundaberg Ging

Beer managed to bring its stuff all the way down from%f the power of att.orney as foIIow§: _ _
Bundaberg into the South Australian market. It had to sellits |- - . accept appointment as a medical agent under this medical

; ; : wer of attorney and undertake to exercise the powers conferred
product successfully with a container deposit, and that dO%nestly, in accordance with my principal’s desires so far as they are

not appear to ha\_/e t?een any difficulty for it whatsoever. FOknown to me, and, subject to that, in what | genuinely believe to be
goodness sake, if ginger beer from Bundaberg has to paymy principal’s best interests.

container deposit then paying the container deposit on
higher cost product like alcoholic lemonade in your hom
market should be relatively easily. The local product ha

That undertaking is signed by the medical agent and also by
he grantor, so it is something which they both accept and

nowhere near the difficulty that an interstate marketeer hag h(':fgo'ﬁ (\;v@rletsose(rjozteg:ﬁiémﬁtgig \?v?kstgclr?i/hta}leai?imhsasl
and yet many interstate marketeers are having to do that arqg lon opentop Y, .
have done so successfully. The Government should b%anctlon applies, is not acceptable and | repeat the point that

condemned for its weakness in this area. | will not tolerate ah 2@’; Tr?gtesg\r:]eero?]gdw?)\ﬁé ggalginctitérrl]rég’js tvf\WIIOSrSdteebnaetﬁ It olf
undermining of this legislation by stealth, which is what the y P Y.

Government has effectively tried to do. | support the motiongngr?tnfr:;y g;{)igionﬂ?;ﬁt";’:‘i gtngglritaé?o?bcf)g:’ais zc';ge(ig’a'
to disallow the regulation. gent. | repeat, 100, gatory ybody

appoint a medical agent. We are not insisting that it be
The Hon. J.C. IRWIN secured the adjournment of the compulsory; it is entirely optional and, in those circum-

debate stances, we believe that to place a penalty involving impris-
’ onment of 10 years—a minimum-maximum sentence, no
CONSENT TO MEDICAL TREATMENT AND qualification, just 10 years—
PALLIATIVE CARE BILL The Hon. K.T. Griffin: No, itis always maximum.

The Hon. DIANA LAIDLAW: Imprisonment for 10
years: it doesn’t say ‘maximum’.

The Hon. K.T. Griffin: Under the Acts Interpretation Act
Clause 10—‘Penalty for fraud, undue influence, etc. it is the maximum.

In Committee.
(Continued from 25 October. Page 576.)

The Hon. K.T. GRIFFIN: | move: The Hon. DIANA LAIDLAW: A maximum of 10 years,

Page 6, after line 29—Insert new subclause as follows: then. Itis optional for a person to appoint an agent and, as |

(1a) A medical agent who exercises powers conferred by &ay, in terms of the schedule the grantor signs it, the prospec-
medical power of attorney must act (or omit to act)— tive agent signs it, there is a witness, they can revoke it; and

(a) honestly; and o . ;
(b) in accordance with lawful conditions and directions containedt.IS not compulsory to do so in the first place. Secondly, last

in the medical power of attorney’ and night, on behalf of the Hon. Bernice Pfitzner, | moved
(c) if the grantor of the power has also given an anticipatoryamendments to clause 7(7), and | argue that we have

direction—consistently with the direction; and essentially addressed the issues that the Attorney now raises
(d) subject to those requirements, in what the medical agengt without the imposition of the reference to imprisonment

genuinely believes to be the best interests of the grantor. as the penalty. There was a long debate on this matter last

Penalty: Imprisonment for 10 years. ;
. N night. The amendment that was passed reads as follows:
Clause 10 deals with a number of situations where there may

be dishonesty or undue influence. There seems to me to be The powers conferred by a medical power of attorney must be

. P . ercised in accordance with any lawful conditions and directions
one glaring omission from this clause and that relates to th?éntained in the medical power of attorney and, subject to those

way in which the medical agent in fact acts. The newconditions and directions, in what the agent genuinely believes to be
subclause which | have moved makes it an offence for athe best interests of the grantor.
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Members may recall that last night there was much debateedical practitioner must, before administering medical treatment
about the words ‘genuinely believes’. The Attorney was noto t?ze) ?_T”dy See'irt]he CO(;TSE?t of t{?tei child’s pgrentt or gkut?]rdlan. X
; owever, the medical practitioner need not seek the consen
tgo keen to sbe? those vlvgrds Ir?lan ame_nrc]iment tha:lhehhaggpa parent or guardian of the child if the medical treatment is, in the
the same subclause, although | note with interest that he hgsugical practitioner’s opinion, necessary for the child’s health and
used exactly the same words in the amendment that he is namell being but of a kind that cannot be disclosed to a parent or
moving. guardian without serious embarrassment to the child or serious risk

. of prejudice to family relations.
The Hon. K.T. GR”:FIN.' | made clear when .I spoke the Administration of medical treatment to a child
reason why there was a difference between this amendment 114,(1) A medical practitioner may administer medical
and the amendment | moved last night in relation to clause@eatment to a child if—
7(7). 1 acknowledge that the standard here is a subjective (&) the parent or guardian consents; or

standard, because you just cannot punish a person for acting ~ (P) the child consents and—

; ; ; ; ; : 0] the medical practitioner who is to administer
In away in which he or she genuinely be“eves_ to be in the the treatment is of the opinion that the child is
best interests of the grantor of the power, so it has to be a capable of understanding the nature, conse-
subjective standard. | need to make a couple of points: first, quences and risks of the treatment and that the
as | interjected, the imprisonment is a maximum period, as Lfgglttw?iwdlmlltggi23§;:]néef95t of the child’s
itis |n.r_el_at|on to subcla_uses (1) and (2). It is not a fixed (i) thatopinionis support’ed by the written opin-
period: itis up to that period of 10 years, and the courts have ion of at least one other medical practitioner
a discretion whether to impose any range of penalties up to who personally examines the child before the
that maximum period if they impose any imprisonment at all. treatment is commenced.

(2) However, in a case in which a medical practitioner is obliged
| do not accept the argument that, because you havetg seek the consent of the parent or guardian for the medical

grantor and grantee who at the point of actually granting thgeatment of a child, the medical practitioner may not administer
power find each other acceptable and the grantee accepts thedical treatment, on the basis of the child’s consent, unless the
responsibilities willingly, that is the end of the matter. As | medical practitioner has sought the consent ofa parent or g_uardlan
have argued right through the debate, circumstances chang 3 _theihconsent htas been refused or it has proved impracticable to
and, whilst the grantor may change his or her grant of power ,am © ,C(,msen . ) )
there may be circumstances in which that may not occur, fQT-'hIS provision rglatlng to me.d|ca'l treatment of children was
a variety of reasons, including incompetence, incapacitjnSerted in the Bill when lastin this place. It was not a matter
(however you describe it) or inability to make the change, opddressed by the select committee and certainly was not a
mere oversight. Of course, at some point one has to accefitéasure that has been part of the consent to the Medical and
that people’s attitudes change. A grantee who may be qu“glental Procedures Act, which this place passed in 1985. | will
amenable now might in two or three years' time change foRfgue, as | argued in the debate we had last week on the age
a variety of reasons, whether emotional, mental or othepf consent for medical treatment with respect to 16 to 18 year
reasons. olds, that with this same provision in terms of medical

It is in those circumstances that | think you do need tgreatment of children we are going backwards, that it is a

have some sanction that constrains a person exercising thegressive step.

power to act honestly and to act in accordance with lawful '\ﬁy arpendrpggt sfeiksltto rtehcastbthte cIIautse. I an: [[lot
conditions and directions contained in the medical power of€€XINg 10 gét nid of It altogether, but only 10 recast I,

attorney; if there has been an anticipatory direction, the °”°V_V'”9_ concerns expressed by_a number of organisations
consistently with the direction: and, subject to those require/orking in ;[)he afrea of heqll';]h Services fc'>1r yout?g pi‘?pﬁ. aﬁdd
ments, in what the medical agent genuinely believes to be tHSC @ number of parents. The concerns have been highlighte

best interests of the grantor in the context of the community debate recently taking place
The Committee divided o.n the amendment: with respect to the issue of 16 versus 18 years as the age of
AYES (10) : consent to medical treatment. Honourable members will
Cameron. T. G Davis. L. H recall that when the matter was last before this Chamber an
Felepna M 'S ) Griﬁin, K T (teller) amendment was inserted to place an obligation on a medical
Irwinp?] C T Lucas 'R .I ) practitioner to seek the consent of a parent or guardian of a
Redfbrd A 3 Robe}ts R R child before administering medical treatment.
Schaefe,r C V Stefani ’J .F ' The provision now reads that, ‘subject to this Act a
T NOES (11) T medical practitioner must, before administering medical
Crothers. T Elliott. M. J treatment to a child, seek the consent of a parent or guardian
Kanck S, M LaidIaW D \/(teller) of a child’. There is no qualification: a medical practitioner
Lawso’n R D Lew J ,A W under any circumstances must always seek the consent of a
Pfitzner, B.S 'L Pi(\:/IZI’es' C A' parent or guardian of a child. If that consent was not forth-
Roberts’ T. G. ) Weathe’rill. G. coming the medical practitioner was still able to go ahead
Wiese B J ) T with the treatment of the conditions set out in clause 11(2)(b).
o The medical practitioner must first seek that consent, whether
Majority of 1 for the Noes. or not it is granted.
Amendment thus negatived; clause passed. In situations of family harmony the amendment appeared
Clause 11—'Medical treatment of children.’ reasonable when last before this place and was supported.
The Hon. DIANA LAIDLAW: | move: However, a number of practical and philosophical difficulties
Page 7, lines 2 to 15—Leave out the clause and substitute neglave since been pointed out Su?h that the amendment now
clause as follows: ppears unworkable and certainly unreasonable in many

Parental consent to be sought in certain cases circumstances. First, at the practical level, a 15 year old with
11.(1) If a parent or guardian of a child is available to decide@ throat or chest infection or tummy ache may visit the doctor
whether medical treatment should be administered to a child, an the way home from school. The parent may be at work,
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unavailable to accompany the child or consider the child The Hon. DIANA LAIDLAW: | raised the same
mature enough to visit the doctor unaccompanied, anywayuestion when | first looked at this amendment and | was
Under the Bill as it stands, the doctor would be obliged toadvised by Parliamentary Counsel that they are in fact
attempt to contact the parent before prescribing the simplesbmplementary. So, | am acting on my legal advice in this
of antibiotics. This is an unreasonable imposition and one thahatter.

is likely to be ignored in the everyday practical realities ofa The Hon. R.D. LAWSON: Can the Minister explain in
medical practice, whether or not the practice is busy. what sense they are complementary, because it is not

Secondly, at both a philosophical and practical level gmmediately obvious?
central ongoing issue for health care providers and young The Hon. DIANA LAIDLAW: Yes, | raised the same
people has been young people’s ability to seek and gaiuestion myself. I will get that information.
access to confidential medical advice and treatment. Thisis The Hon. K.T. GRIFFIN: I have a concern about clause
particularly the case in matters of sexual health, sexually:1(2). | ask that the Committee put clause 11 in two parts—
transmitted diseases and contraceptive advice. A legislatigubclause (1) and subclause (2) separately. It seems to me
provision of this nature works against the strong Governmerthat clause 11(1) is complementary to clause 11A; and clause
and community emphasis on sexual responsibility, preventioh1(2) is not. It provides an exception which, as | read the
of sexually transmitted diseases, HIV and AIDS. It alsopresent section 6 of the Consent to Medical and Dental
works against the interest of young people who no longer livé’rocedures Act, is not provided there. | have tried to examine
with parents or guardians for one reason or another. It is ndhe existing provision in the Consent to Medical and Dental
for us to speculate why that may be, but we all know thafProcedures Act (section 6). Apart from clause 11(2), it seems
there is, unfortunately, a large number of children todayo me that there is a significant degree of similarity. The only
whose family home is not harmonious. This section als®@ther difference is thatin the present section 6 of the Consent
works against the interests of young people who need to @ Medical and Dental Procedures Act there is a set of
provided with safe opportunities to seek confidential advicegircumstances in which a medical or dental procedure can be
especially where they have been victims of physical and/ogarried out on a minor who is less than 16 years of age. In
sexual abuse. those circumstances, which are described as ‘prescribed

Yet, notwithstanding all those circumstances within¢ircumstances’, the minor shall be deemed to have consented
families today, where there is, regrettably, sometimes a gre& the carrying out of the procedure and the consent should
deal of ugliness and even criminal activity in terms of °¢ déemed to have the same effect for all purposes as if the
physical or sexual abuse, we would be requiring under thiglinor were of full age. In those prescribed circumstances, the
section that the medical practitioner must, before administef2onsent of the parent or guardian is not required. In relation
ing medical treatment to a child, seek the consent of a pareff} the prescribed circumstances, they exist if:
or guardian. The child may have gone to see the doctor (@) the minor is incapable for any reason of giving an effective
because they were concerned about sexual abuse or, in ca§gsent 1o the carrying out of the medical procedure or dental
of sexual abu_s‘?’ may presen_twnhatummy ache or headaCHJe’(b) no barent of the minor is reasonably available in the
and even antibiotics or the simplest of treatment at that stag&rcumstances, or, being available, the parent, having been requested
would have to be administered only after the medicato consentto the carrying out of the procedure, has failed or refused
practitioner sought to make contact with the guardian . d(?:)s%;e medical practitioner or dentist carrying out the procedure
pgrent, thereby algrtlng the parent or gyardlqn N SUCR, ot the opinion thgt the procedure is neces)éa?y to meeFt)imminent
circumstances, which would not necessarily be in the besisk to the minor's life or health: and
interests of the child. (d) unless it is not reasonably practicable to do so having regard

As I indicated earlier, this provision was not included in © the imminence of the risk to the minor's life or health, the opinion

the 1985 C M’ dical and D | P d A gf the medical practitioner or dentist referred to in paragraph (c) is

e onsent to Medical and Dental Procedures Act. J,,norted by the written opinion of one other medical practitioner
have argued that it would be a regressive step to include it ipr dentist.

this Bill, at least in the form in which it appears. So, niné t,s 3 mendment deals with the circumstances where the

years ago, this Parliament debated the matter of medic.%nsent of a parent or guardian has been refused or it has

treatment of children and did not see fit, at that time—and 'Et)roved impracticable to obtain the consent. The opinion has
dical " o all ci bef b be supported by the written opinion of at least one other
a medical practitioner in all circumstances must, beforgqgica| practitioner who personally examines the child

administering medica] treatment to a child, see.k the CONseifotore the treatment is commenced. So, three of those criteria
of a parent or guardian of the child. As | said, we have

ked for ni i this S ith h “Y*are met in circumstances where the child’s consent is
worked for nine years in this State without such a provisiong ricient, but not where the medical practitioner is of the

My amendment seeks to preserve the requirement for gpinion that the procedure is necessary to meet imminent risk
doctor to seek consent from parents but, at the same time, {§ the minor’s life or health. That is the only area that has
recognise circumstances where it may not be necessary peen excluded. | have some misgivings about that being
practical todo SO, and circumstances in which itis importanéxduded However, it seems to me that probab|y’ on ba|ance’
for the young person to be able to gain access to the servicgse could go along with the amendments of the Minister for
of a medical practitioner on a confidential basis—a choicerransport provided, of course, that clause 11(2) was not
which is available to them now and which we would bejncluded.
seeking to remove as a result of this measure. | recognise the arguments that the Minister has put in

The Hon. R.D. LAWSON: Can the Minister indicate support of clause 11(2), but | think that the way in which they
whether proposed clauses 11 and 11A are alternatives? | mustve been drafted is an invitation to medical practitioners to
admit that | have some reservations about the wording afise what some might regard as insubstantial reasons for
proposed clause 11(2). It seems to me that the two mechassessing that the disclosure to the parent or guardian might
nisms are, in a sense, contradictory. create serious embarrassment to the child or serious risk of



Wednesday 26 October 1994 LEGISLATIVE COUNCIL 597

prejudice to family relations. They are very vague bases andere catered for in present clause 11 that was determined by
it seems to me that they are inadequate in the context dhe Council when last we met on this matter.

consent where there is concern about the extent to which Some members have advised me that they believe the
parents or guardians, in relation to children, might bepresentlaw is more reflected in clause 11. As | recall, those
sidelined, not only in relation to consent to the medical orarguments were also put when last the Council considered
dental procedures or for other purposes. However, on balantieis matter and determined that clause 11(1), as printed in the
and for the moment | can support clause 11(1) and claudBill, covered all those arguments to the satisfaction of the
11A, with that tentativeness about the condition that is in th&Committee at that stage. Therefore, | will support the present
present legislation relating to imminent risk to the minor'sclause 11. | note that the Hon. Mr Lucas is making similar
life or health. observations that they can be catered for under clause 11, so

The Hon. R.I. LUCAS: Following the debate we had ! Will not support the amendment moved by the Minister for
previously about this Bill, the provision currently in the Bill Transport, as subclause (1) is almost the same as the present
was actually moved by the Hon. Mr Griffin. The Minister for clause, and subclause (2) is a back-door way of lowering the
Transport has referred to clause 11(1) in terms of a medic@ge of what constitutes a child for the purposes of this Act,
practitioner being required, before administering medicawhich we have determined on another occasion.
treatment, to seek the consent of the parent or guardian of the The Hon. M.J. ELLIOTT: It appears to me—and | can
child. Going back over that debate, | noted that the Honbe corrected—that clause 11 as it currently stands is more
Bernice Pfitzner had a similar amendment on file andestrictive than the application of the current law.
supported it. The Hon. Barbara Wiese supported it as well, The Hon. Diana Laidlaw interjecting:
as did the Hon. Carolyn Schaefer. | think the Hon. Mr Elliott  The Hon. M.J. ELLIOTT: It is. Not one member has
supported it, although he did not actually in the end say itCited a case that has been brought before them where the
But no-one actually spoke in opposition to clause 11(1yurrent law has been a difficulty. There may be some
during the debate. It was strongly supported by the Honarguments about the exact wording of clause 11(2), but it

Bernice Pfitzner, who said that she had a similar amendmegfobably more closely reflects the current situation than does
on file. indeed—

The honourable member said that this measure will TheHon.K.T. Griffin interjecting: .
enhance cohesion and rapport within the family, and a variety 1he Hon. M.J. ELLIOTT: I'm not saying the exact
of other issues like that. As | said, the Hon. Barbara Wies ording. It does mean that, for instance, a 15 year old, under
supported it, and the Hon. Mr Elliott, who was addressing £€t@in fairly narrow circumstances, may find that treatment
number of other issues as well, was supportive of it. No-on& available. That is the reality now, and that would be
spoke against it, whereas we had divisions on just about eveffloWed under this measure.

provision when last we met, and as we are now. ﬁ]}e :On' I\P;"]I' gl_rli_frg_ri_rll_te%ekdir_‘?: 1 said th aht
The Hon. M.J. Elliott interjecting: e hon. V... ) ay, 100K, | said there mig

: be some need for further refinement of the wording.
The Hon. R.I. LUCAS: No, we still have a way to go. It Members interjecting:

seemed to be one of those issues where there was, if Not The CHAIRMAN: Order!

unanimity, a high degree of support for the Hon. Mr Griffin’'s  The Hon. M.J. ELLIOTT: | suggest that you, Sir, could
provision, which I support. | am also cautious of clause 11(2)give someone an early minute and send them out to dinner;
which moves away from what was either unanimous or stronghan we can get on with the serious business.

support, with members on both sides indicating support for The CHAIRMAN: Order! | will determine that, Mr
this provision. Elliott. | suggest that you get on with the debate.

The Hon. R.R. ROBERTS:| support the retention of the The Hon. M.J. ELLIOTT: Well, | am trying to do so,
clause as it was agreed on the last occasion we met on thigit | am being interrupted all the time. | cannot accept
matter. We have had a vigorous and protracted debate @ffause 11 as it stands. If someone wants to be more construc-
what constitutes a child—whether it involved their beingtive by suggesting some minor variations to clause 11(2)
16 or 18 years of age. Quite clearly, from the result of theyhich would give practical effect to it as the current law is,
debate, | assume that we accepted that anybody undgfat would be the way | would prefer to go. However, in the
16 years of age was a child. The Minister for Transport talkechbsence of that | will support the amendments moved by the
about the breakdown of families and people not necessarilylinister for Transport.
being available. Those issues are covered within the present The Hon. DIANA LAIDLAW: The Hon. Robert Lawson
clause 11 because, if there is family breakdown and the chilgdsked for some clarification, and | hope that | can now satisfy
is living away from home, the parent or guardian could notijs questions. Clause 11, as it is in my amendment, is not in
consent and there would be no parent or guardian reasonaliye present Act. There is no reference in the present Act to a
available to make the decision. In the clause as it now standgedical practitioner having to do anything in relation to
the medical practitioner has responsibilities, and one of thosgdministering medical treatment to a child. The Bill includes
responsibilities is to check his assessment of the situation byuch a practice, and it is that which | have indicated is very
having another written determination by at least one of hisestrictive. It does not reflect realities in the community, and
peers to allow that to occur. certainly it is a regressive step on the provisions that have

Clause 11(2) seeks to allow into a doctor’s surgery a 14pplied for the past nine years. | agree with the honourable
or a 15 year old with a situation which may cause familymember. | stated earlier that the Health Commission, FACS
embarrassment or which may pose a serious risk of prejudiand others do not have complaints from parents or children
ing family relations. Clause 11(2), as proposed by thehat the provision in the current Act, in terms of medical
Minister for Transport, seeks by back-door legislation againreatment, has been abused.
to lower the figure in years as to what constitutes a child. The On the basis of nine years’ experience, some cynics may
arguments advanced by the Minister for Transport are anglay that it was not possible for parents to complain because
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they were not aware. Parents generally have a habit gfursuant to the regime set out in clause 11A(1)(b), which
complaining to the Health Commission, any other departinvolves getting a second opinion. In family planning clinics,
ment, a Minister or member when they are not happy abouhat may well be done as a matter of course, but it at least
something. This matter has not attracted the wrath of parenfsovides some degree of protection, first, for the doctor who
or caused any flurry in the agencies that would normally bés administering medical treatment to a child and, secondly,
in receipt of such complaints. So, it is not there now. for the child, to protect her against a hasty decision.
| am proposing the exemption because this Bill introduces The Hon. Dr Pfitzner will correct me if | am wrong, but
an imposition, in fact a requirement, upon a medical practiin cases such as this | am sure that there would be many
tioner to contact a parent or guardian irrespective of th@ccasions where young children aged between 10 and 14
situation within that family and the circumstances of thatwould put enormous pressure on the doctor, and this amend-
child and that family. It is that to which | am taking excep- ment would make it easier for the doctor to say, ‘Hang on,
tion. I've got to get a second opinion, but | will prescribe this form
Others in this place would argue that we should not havef treatment.’
clause 11 at all and that we should keep with that whichisin |f we adopt proposed clause 11(1) plus the whole of
the existing Act, and there is some reason to be sympathetjtoposed clause 11A, it will take us back to where we should
with that argument. be, which is with a commonsense approach to this whole
Proposed clause 11A(1) is a direct reflection of what is inarea, and at the same time it would provide some degree of
the current Act. Proposed clause 11A(2) should be read iprotection, the best the Parliament can do, for both the parents
conjunction with proposed clause 11, particularly subclausand the children. However, | have a real problem with
(1), because it qualifies the situation in a case where proposed clause 11(2) because matters such as ‘serious
medical practitioner should have gone to the parents fosmbarrassment’ or ‘serious risk of prejudice to family
consent but could not rely on the parents’ consent. It enableglations’ puts enormous pressure on the doctor. The doctor
the medical practitioner to proceed in circumstances wherghen prescribes the pill or some other treatment to which the
the parent, for instance, hangs up the telephone and saysfdmily prescribes, and along comes the family and says,
just do not want to have any part of this; | refuse,” or it“Where was the serious embarrassment or serious risk of
proved impractical to obtain the consent. So proposed claugstejudice to family relations?’—and there was not any. That
11A(2) should be read in conjunction with proposed clausene single medical practitioner is placed under enormous
11 and particularly with proposed clause 11(1). pressure, whereas under the current regime, under proposed
The Hon. A.J. REDFORD: | support the Minister for clause 11A, two doctors can agree with each other and they
Transport in her assertion that the existing clause 11 is are protected.
retrograde step, not only because there is an absolute Progress reported; Committee to sit again.
requirement to seek the consent of a parent or guardian but
also, as I read the clause, to bring in the circumstances under [Sitting suspended from 6 to 7.45 p.m.]
clause 11(2) you can only then—and | object to the word
‘then’—'administer medical treatment to the child if’, and ~ CONSUMER CREDIT (CREDIT PROVIDERS)
paragraphs (a) and (b) follow. So, this seeks to impose the AMENDMENT BILL
regime that, even if a medical practitioner thinks there is a
difficulty in the family relationship, under the existing clause ~ Adjourned debate on second reading.
he must go to the parents in every instance. | suggest that is (Continued from 25 October. Page 562.)
a retrograde step and far more draconian than the regime set
out under section 6 of the Consent to Medical and Dental The Hon. K.T. GRIFFIN (Attorney-General): | thank
Procedures Act. members for their contribution on the Bill. There are several
Turning to the Minister for Transport's amendments, lissues which were raised and which need some response. The
have no difficult with proposed clause 11(1) or the whole ofHon. Anne Levy raised the issue about the Commercial
clause 11A, but I do have a difficulty with proposed clauseTribunal, which has been raised in the context of the Second-
11(2). The concepts of ‘serious embarrassment’ or ‘seriouand Vehicle Dealers Bill and the real estate package. The
risk of prejudice to family relations’ are quite meaninglessHon. Anne Levy made the comment, which has been
when one starts to examine different situations. For exampl€ommon to each of the Bills that we have considered so far,
on occasions, it is a serious embarrassment to my 17 year dibat the main purpose of the Bill is to strip the Commercial
daughter to be home before 2 a.m. Members might laugh, bdiribunal of another jurisdiction. Once again, | repeat that as
that is the sort of standard they are introducing in relation tovith the real estate industry and second-hand motor vehicles
treatment that might be quite important and serious to a childhe role of the Commercial Tribunal in a particular jurisdic-
I do not seek in any way to take any retrograde step with th&on is being considered on its merits.
passage of this legislation, particularly as it affects young In the financial year 1993-94 the Commercial Tribunal
women who want either to have an abortion or to go on théneard only four matters relating to credit. Three related to the
pill. The current system works reasonably well. tribunal’s lifted civil jurisdiction. There was one licensing
I would not like to see any impediment to young womenmatter; no objections to licence applications; and no disciplin-
who want to exercise some degree of birth control other thaary matters at all. It is hard to justify the retention of a
the regime that currently exists. As | understand it, any childurisdiction, let alone a tribunal and a complex and costly
above a certain age and as young as 10, provided they halieensing system, on these paltry figures. The Consumer
reasonable knowledge of where the facilities are, can obtai@redit Act and its companion legislation, the Consumer
that treatment. The basis upon which they do so is pursuafiransactions Act, are both more than 20 years old. The credit
to section 6(2) of the old Act, which I think is substantially environment when they were passed, with finance companies
mirrored in proposed clause 11A. In that case, a medicalominating consumer lending, was very different from the
practitioner can administer treatment and prescribe the pithne in existence now. Today, banks, building societies and



Wednesday 26 October 1994 LEGISLATIVE COUNCIL 599

credit unions dominate consumer lending, and those institun accounting terms, because any contingent liability always
tions already are heavily regulated under separate specifi@as to be brought to account. So, the whole framework within
legislation. They are exempt from the licensing provisions ofvhich companies now operate—their accounts are prepared,
the Consumer Credit Act and, to a very large extent, from théhe auditing is undertaken and, in terms of public accounta-
jurisdiction of the Commercial Tribunal. Disputes betweenbility with a publicly listed company through the Stock
these lenders and their customers are largely heard in tiexchange—has changed quite significantly. Apart from the
general court system. question of equity and justice, there is a need to ensure that
Some observations were made by the Hon. Anne Levy icourts take into account the significant impact that is likely
relation to the uniform consumer credit code. The uniformto occur from the civil penalty regime.
consumer credit code does not address the issue of licensing The Hon. Sandra Kanck made a number of observations.
or regulation for credit providers at all. As the honourableOne was in relation to what she described as the haste in
member is no doubt aware, these matters were left fonaving these amendments introduced with respect, particular-
individual States to determine. Each State will be able to pady, to the Commercial Tribunal and the abolition of the
its own administration Act to accompany the code, and thadicensing obligation. Again | refer to my response to the Hon.
administration Act can address the issue of regulation.  Anne Levy, that, in the course of the review of all the
With all consumer legislation under review and the coddegislation administered by the Office of Consumer and
proposed to be introduced next year, it therefore seemdslusiness Affairs, we took the opportunity to review this piece
appropriate to put in place a system of regulation whictof legislation in light of the fact that there will be a uniform
would ultimately form the basis of regulation once the codecredit code, most likely from 1 September next year and that,
was in place. The opportunity was there to flag to the crediin those circumstances, it was appropriate to send some
industry the manner in which it would be regulated under thesignals about the sort of regulatory regime that this Govern-
code. At the same time, the industry could be relieved of thenent believes ought to be in place when the code comes into
costly burden of the now irrelevant licensing system. Unlikeoperation.
other licence groups, credit providers pay an annual fee, The Hon. Sandra Kanck made some comments on a
based on turnover. Because of the extensive exemptions frodifferent uniform agreement. The uniformity agreement for
the current legislation, both under section 6 and byhe credit code was confirmed by all Ministers at the latest
proclamation, only a very small percentage of the industry isneeting of the Ministerial Council. Given that the
being compelled to pay these fees. Queensland Parliament has now passed the code in good
The honourable member also raised a question abotaith, expecting other States to follow suit, the uniformity
penalties and the reference in the Bill where it related tagreement cannot change. The legislation passed in
penalties to the need for the court to take into consideratio@ueensland is what is known as template legislation and is
the prudential standing of the company that might be subjectesigned to be adopted by all States in due course and in any
to the imposition of a penalty. The honourable member i®vent no later than 1 September 1995. Western Australia is
correct when she says that there is reference to the prudenttatkling it from a slightly different perspective but, by the
standing of the credit provider in the uniform consumer credienactment of its own legislation in Western Australia, it will
code. Prudential standing is one of the factors to be taken intoevertheless maintain the general approach to uniformity in
consideration by a court when addressing the issue of civthis area.
penalties. One of the disciplinary powers that will be This legislation is not coming into effect in Queensland
available to the District Court under this amendment Bill will until it comes into effect across Australia. So, there is no
be the power to suspend a credit provider’s licence or t@pportunity to watch how the Queensland legislation is
disqualify the credit provider from trading. This is a very implemented; it all comes in across Australia on a uniform
serious sanction which can destroy a business or, at the vebgasis, which is the whole object of the uniform credit code
least, cause severe financial hardship and considerable Idést is has been negotiated over some 10, 15 or more years.
of custom. There is no opportunity for any so-called finetuning before
The prudential standing requirement has been introducettie whole scheme comes into operation. In its implementation
into the amendment Bill for much the same reason as ithere may be changes which might be necessary in the first
appears in the proposed code; that is, to ensure that tlyear or so. They will be considered by the Ministerial Council
punishment fits the crime and that, when the powers tdrom time to time. Amending legislation would then be
suspend and disqualify are used, the full implications of sucintroduced into the Queensland Parliament to take effect by
a penalty are considered by the court. | consider that theirtue of the triggering mechanisms which are likely to be
absence of such a consideration has been something of anshrined in each State’s legislation.
oversight in the existing legislation which, as | said, was The Hon. Sandra Kanck also made some observations
designed for quite a different and much less sophisticatedbout the application of the legislation in respect of all credit
marketplace. It is important to recognise that, in the timeproviders. | note the honourable member’'s comment that the
since the Consumer Credit Act and the Consumer Transacurrent Act will extend to all credit providers and regret to
tions Act were enacted 20 years ago, accounting standaraslvise that she is mistaken. The current Bill retains the status
have changed. There is a much more rigorous approach tpio in terms of applicability, pending the introduction of the
auditing as well as to accounting standards in the corporamde. To make the Consumer Credit Act 1972 apply to all
sector. lenders at this point would cause incredible confusion and
The fact is that in the deliberations that | have been paréxpense for those currently exempt. It raises constitutional
of since the election in relation to the uniform credit code, thassues, particularly in relation to banks. The banks will be
point has been made on a number of occasions by industrgpund by the new uniform credit code because the Common-
in particular, that the failure to recognise the impact on avealth and the ACT are participating in the uniform regime.
company’s prudential standing in relation to civil penalties  If we were to seek to apply South Australian law to some
is something that, as | have said, can send a company brokspects of banking in terms of credit provision, there may
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well be some constitutional issues raised and in that sholie a means of providing third party insurance coverage for
period it would be unwise for that to occur pending thethese vehicles just as it is required for fully registered
introduction of the uniform credit code. It is important to vehicles. | note that the Minister has not specified in her Bill
recognise that what we are seeking to do in terms of théhat third party insurance coverage should compulsorily apply
preservation of the status quo, apart from the licensingp left-hand drive vehicles, and | would like to know whether
obligation, is to ensure that all credit providers remain subjecshe intends that this be brought about through the power of
to the current Act’s provision on harsh and unconscionabl¢he Registrar of Motor Vehicles to impose additional
terms and procurement of credit. If we were to apply theconditions on their use.
whole of the code to all credit providers, it would mean that | am not sure whether it would be better for a third party
they would have to revise all documentation (banks and credihsurance premium to form part of the application fee paid to
unions in particular), and that, for the relatively short periodthe Registrar of Motor Vehicles or whether, since the purpose
until September next year, is a burden we do not believef this Bill is administrative simplification, third party
ought to be imposed upon them. insurance would best be obtained by the classic car clubs for

We are simply seeking to remove the licensing obligatioreach club event. It may also be appropriate for the Registrar
on the basis that a very substantial body of credit providersf Motor Vehicles to provide guidelines to classic car clubs
are already exempt from the licensing provisions of thefor the conduct of club events so that they are not left in any
current Act and we will, by virtue of this amendment, put all doubt as to their responsibilities. The Democrats support the
credit providers in respect of licensing on an equal footingsecond reading of the Bill.
That does not mean that those presently licensed escape the
obligations presently imposed upon them other than in The Hon. BERNICE PFITZNER secured the adjourn-
relation to licensing because the intent of the Bill is to ensurénent of the debate.
that all the provisions that currently apply to those credit
providers which are presently licensed will continue to apply. ROAD TRAFFIC (MISCELLANEOUS)

The penalties which can be imposed, whether it be AMENDMENT BILL
reprimand, fine, suspension of licence or cancellation will . .
continue to apply to all credit providers; even those which are Adjourned debate on second reading.
presently exempt from the licensing requirements will (Continued from 25 October. Page 564.)
continue to be bound by the current Act’s provisions relating . .
to harsh and unconscionable terms and procurement of credit, 1€ Hon. SANDRA KANCK: As this amendment Bill
so that maintains thstatus qudn that respect. | think that S€€ks to make changes to two different and distinct aspects
has answered all members’ questions. | look forward to theipf traffic regulation, I will deal with each part separately. In

consideration of the Bill in Committee, and | signal that wethe first part it would appear that the motivation for the
will endeavour to deal with it tomorrow. amendments relates to buses which make hook right turns in

Bill read a second time. order to protect TransAdelaide from legal liability when these
turns are made by TransAdelaide buses. As well, it will

LAND TAX (SCALE ADJUSTMENT) AMENDMENT enable TransAdelaide drivers more easily to undertake right-

BILL hand turns at busy intersections where it is difficult for them

to move to the right of the carriageway.
Adjourned debate on second reading. We have no particular objection to buses making hook
(Continued from 25 October. Page 565.) right turns but we would like to see some safeguards put in

place. The North Terrace/King William Street intersection is
The Hon. R.I. LUCAS (Minister for Education and of particular concern to me. There was another accident there
Children’s Services):| thank the Leader of the Opposition last Tuesday (25 October), and these accidents seem to occur
for her contribution. Whilst | accept the fact that the Govern-much too regularly at this intersection. Taking police away
ment and Opposition views are different in relation to thefrom the intersection during peak times will do nothing to
land tax provision, | nevertheless welcome the Leader’s anginhance its safety. | am concerned that a motorist who is
her Party’s attitude towards this financial matter and theitinused to this intersection—and this would apply particularly

general attitude towards budget related matters. to people from other States—might in a hurry run through an
Bill read a second time and taken through its remaining@mber or even a red light and be confronted with a bus
stages. urning right in front of them. | have no sympathy for red
light runners, but | do have some sympathy for the innocent
MOTOR VEHICLES (CONDITIONAL bus passengers who might be injured in such an accident. |
REGISTRATION) AMENDMENT BILL hope, therefore, that the Government also plans to erect some
sort of signage at intersections from where buses will make
Adjourned debate on second reading. hook right turns to ensure that motorists who might be
(Continued from 25 October. Page 563.) tempted to run an amber or red light are aware that a bus may

be turning in front of them.

The Hon. SANDRA KANCK: The Democratsdonotsee  Regarding the amendments that seek to enable the
any necessity for a continuation of the administrativeestablishment of shared zones for cars and pedestrians, | am
rigmarole, classic left-hand drive car owners currently havenot sure that they will necessarily achieve the objectives
to go through in order to drive their cars on public roads eacstated by the Minister. In her second reading explanation, the
time there is a club event. However, as it is intended thaMinister said that the objective of a shared zone is to improve
unregistered vehicle permits for left-hand drive cars behe amenity of the area by creating an environment which
replaced with conditional registration as long as the ownerdiscourages unnecessary traffic and inappropriate speeds. As
are members of a recognised car club, | believe there shouldunderstand what the Minister is proposing, pedestrians
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would be allowed to move onto a roadway in a shared zone (i)  thatopinion is supported by the written opinion of
in front of cars. In these circumstances they would constantly at least one other medical practitioner who person-
have to look out for cars and hurry out of their way. | believe ally examines the child before the treatment is
; . : commenced.
that it would be far more amenable to pedestrians to establish
a mall than a shared zone in these circumstances. Before the dinner break there was some confusion about what

By way of example, | note that recent works have beerwas the existing law and what was the intention of the new
carried out in Hindley Street to widen the footpath in certaindmendment. So, to simplify matters for members of the
places. | guess that Hindley Street may be a candidate fé¢ommittee | have moved this amendment, which is the same
shared zone status. Currently on a Friday or Saturday niglé the existing law, so that this clause will now reflect the
on Hindley Street there is a line of cars from one end to th&Xisting law, which has been in place since 1985 and with
other, and few if any of these would be travelling at morewhich, on my understanding, there has been no difficulty in
than 10km/h. So what happens on Hindley Street could beelation to the adminis_tration of the Act. | therefore ask
akin to the sort of shared zone that the Minister is suggestinghembers to support this amendment, because | believe that
but you could hardly say that the situation in Hindley Streett will clarify the issue.
enhances the amenity of the area for either pedestrians or The Hon. BERNICE PFITZNER: There are two issues
cars. before us, the first of which relates to consent, and with

It would seem, too, that if there is no restriction on theconsent comes the parents’ knowledge of the child’s condi-
type of traffic in a shared zone there would be a danger ttion. The second issue relates to the administration of the
pedestrians. Indeed, for small children shared zones could lixeatment, which must be supported by one other medical
more dangerous. The low speed of vehicles in shared zongsactitioner. The original option provides that the medical
would allow them to move in front of a vehicle out of the line practitioner ‘must’ seek the consent of the parent or guardian
of sight of a driver. So, it could be that the sort of sharedof the child, and this means that the medical practitioner must
zones that the Minister is proposing will not bring the resultsnform the parents. | feel rather comfortable with that, as the
that she wants. Hon. Mr Lucas said in a debate in the last sitting, because |

I would like to suggest to the Minister a type of traffic recall that when | was working in the Family Planning Clinic
management arrangement that would achieve her stated aihhad great difficulty prescribing oral contraceptives to very
I know that in Cambridge in the United Kingdom no vehiclesyoung teenagers without letting their parents know.
are allowed on streets in the central business area except for As contained in the amendment moved by the Hon. Ms
taxis, public transport buses and bicycles, with commerciaPickles, the previous Act provided that the medical practition-
vehicles permitted access only at certain times of the day aret ‘may’ inform, and we were guided by that provision; we
subject to certain conditions. General traffic is excluded. Thiglid not have to inform the parents, but we pushed very
creates an excellent environment for people to be in. strongly that the child should inform the parents.

There is the unusual feeling in Cambridge that the town  The amendment moved by the Hon. Minister for Transport
centre is a very peaceful place. This not only enhances thgovides that the medical practitioner ‘must’ seek consent,
environment for people who live, work and study in the townynless there will be serious embarrassment or serious risk of
centre but provides a unique tourist experience as well, singgejudice of family relations.
one can experience the grandeur and tremendous history of 14t \yoyId be the prescription of oral contraception—and
the place as a sort of living museum rather than as a IaV'Shlﬁﬁere are only two conditions that | can recall. The second
decorated main street. | believe that shared zones of thig, 4 he the procedure of abortion, and the third would be
nature would be of much greater benefit to South Australians; geyere haemorrhage needing intravenous therapy, but that
particularly in central Adelaide, as they could be used G c4tered for under ‘emergency medical treatment in clause
gntrench Ade_la|dg s reputation as a cultural tourism d.eSt'naIZ(S). My preference is for the original amendment, which
tion and a university town. | support the second reading.  qyides that the medical practitioner must inform the parent

The Hon. BERNICE PEITZNER secured the adjourn- O guardian of the child before he or she administers the

ment of the debate. treatment. o .
The second part is similar in all cases, and this means that,
CONSENT TO MEDICAL TREATMENT AND when the practitioner administers the treatment, the child
PALLIATIVE CARE BILL must be capable of understanding it and that it would be in
the paramount interest of the child’s health and well-being;
In Committee (resumed on motion). and secondly, that the opinion is supported by written opinion
(Continued from page 598.) of at least one other medical practitioner. | therefore support
the original provision as printed in the Bill.
Clause 11—'Medical treatment of children.’ The Hon. BARBARA WIESE: My preference is to
The Hon. CAROLYN PICKLES: | move: return to the wording that exists in the current legislation. As
Page 7, lines 2 to 15—Insert the following new clause: previous members have indicated, the legislation as it stands
Administration of medical treatment to a child has been in operation for nine years and, so far as | am aware,

11. ~ Amedical practitioner may administer medical treatmentthere have not been any serious problems or indeed any

to ""(g)h'tlr‘]je'f;rem or guardian consents; or problems at all with its administration.

(b) the child consents and— I understand the Hon. Dr Pfitzner’s point concerning her
()  the medical practitioner who is to administer the preference as a medical practitioner to encourage young
reatment is of the opinion thatthe child is capable people who may be coming to her seeking certain forms of

risks of the treat?nent and that the treqatment s in'nedical treatment to inform their parents of their wishes. My
the best interest of the child’s health and well- Preference would always be for young people in those

being; and circumstances to inform their parents and have their parents’
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consent and acknowledgment of any treatment that they mate the sentiments expressed in the Hon. Miss Laidlaw’s
be seeking from a medical practitioner. amendments, and | agree with the direction she is trying to
However, the fact is that there are occasions when this ke, at the appropriate time in voting on the various amend-
not possible or appropriate. | can think of numerous occaments, | will seek to have reinserted in this legislation the
sions when it may be a problem for a young person to gaimording that exists in the current legislation as outlined in
their parents’ consent. The parent may not be around at titee Hon. Ms Pickles’ amendment.
right time. A young person may be estranged from their The Hon. SANDRA KANCK: In its current form, clause
parents for one reason or another. It could be that a yountjl is very restrictive when compared with the South
person is being physically or sexually abused by a parent anéyustralian Consent to Medical and Dental Procedures Act
therefore, does not wish to discuss their medical needs with985. The wording proposed by the Hon. Ms Pickles is not
that parent. exactly the wording from that Act, but it takes bits and pieces
In some cases it is possible that consent in those circunfrom it and is probably a lot more simple than the amendment
stances would not be forthcoming, but in any reasonablproposed by the Hon. Ms Laidlaw. Before the dinner break
person’s mind it would be appropriate and reasonable for thahe Hon. Mr Roberts expressed concern about the role of the
young person to receive the medical attention that they seegarents under Ms Laidlaw’s amendments, and the point was
| can envisage a range of circumstances where it would nohade that what is proposed in Ms Laidlaw’s amendments is
be possible or appropriate for a parent’s or guardian’s consenbt all that different from the provisions that have applied for
to be obtained prior to medical treatment. | therefore think thehe past nine years. | will read part of the Consent to Medical
law should recognise that. and Dental Procedures Act into the record so that people
As | have already said, the wording of the currentknow we are not being hoodwinked. Section 6(4) provides:
legislation has worked adequately. The wording that we  The consent of the parent of a minor who is less than 16 years of
ended up with in the Bill when it was last debated was agreedge in respect of a medical procedure or dental procedure to be
to, and | must admit that | do not remember the exacgarried out on the minor shall be deemed to be a consent given by
circumstances under which it was agreed at the time, exce minor and to have the same effect for all purposes as if the minor
. ’ re of full age.
that | know that people were bending over backwards to tr i i .
to reach some sort of accommodation and compromise to g&fat |s’probab|y a little more legalistic than the Hon. Ms
out of the Legislative Council a Bill which might have been Pickles’ amendment, which simply provides that a parent or
something that we could all live with, albeit a compromiseguardian consents. Section 6(2) of that Act provides:
proposal. | understand that there are certain legitimate The consentof a minor who is less than 16 years of age in respect

circumstances in which a young person might seek treatmeff @ medical procedure ... . to be carried out on the minor has the
same effect for all purposes as if the minor were of full age where,

that none of us envisaged at the time of the previous debaff e opinion of a medical practitioner or a dentist supported by the
The Hon. Ms Laidlaw outlined at least one of those whenaritten opinion of one other medical practitioner or dentist, as the

she originally moved her maotion: the circumstance of a youngase may be— i

person who might call in to the doctor on the way home from (a) the minor |fstﬁapable %f un_derstandlng the nature and conse-

school to get a prescription for antibiotics, to get their foot quences otthe procedure,

fixed, or to have a cut on the leg or something that they might () the procedure is in the best interests of the health and well-

have sustained at school treated. That is a reasonable request. ~ being of the minor.

Itis a reasonable thing for a young person to do, and it Shou'ﬂgain, this is similar to the Hon. Ms Pickles’ proposed

not require the approval or consent of a parent who maymendment. The one thing | would say is that, in whatever

simply not be available—if not both parents, the guardian oform this clause gets through—with whatever amendment—it

the parent with whom the young person lives—because theyjj| still be more restrictive than the current Act, because

may be working, interstate or anywhere. That person shoulgaction 6(3) of the Act allows for the possibility of only one

not be denied medical treatment in those circumstancegegical practitioner making the decision, where it provides:
because a parent or guardian is not available to provide The requi . .
o . quirement under subsection (2) that the opinion of the

consent. The legislation should allow for those circumstancesneical practitioner or dentist be supported by the opinion of another

| appreciate the Hon. Ms Laidlaw’s attempts to amend thenedical practitioner or dentist does not apply in any circumstances
clause in the Bill, which was the compromise that came ouwhere it is not reasonably practicable to obtain such an opinion
of our last debate on this matter, to try to accommodate Son{@vmg regard to the imminence of risk to the minor’s life or health.
of those circumstances. In practice, what that new amendmefRtom that we can see that what the Hon. Ms Pickles is
is doing is somehow confusing the issues further. Somproposing is really not even as open as the current consent
members feel that that amendment is somehow opening ufct. | therefore cannot see what problems people would have,
some new avenue for— given that the current Act has operated for nine years without

The Hon. R.I. Lucas: Which amendment is this? problems.

The Hon. BARBARA WIESE: The Hon. Miss Laidlaw’s The Hon. K.T. GRIFFIN: The provision in the Bill is
amendment. Some people believe it is providing an avenumore restrictive than the present Act in the sense that it
for people to seek medical treatment without parentatequires a medical practitioner to seek the consent of a parent
consent, although | do not believe that that is the intent of heor guardian, although it does provide that, if no parent or
amendment. It seems to me that the way to overcome thguardian is reasonably available to make the decision but the
problem is to return to the wording that exists in the currenthild consents and certain conditions are satisfied, parental
legislation. There should not be a single member in thiconsentis not required. That is different from the Hon. Diana
Chamber who would be able to produce evidence to suggektidlaw’s amendment to clause 11(1).
that the current legislation has not been effective or thatitis Subclause (2) is not in the Consent to Medical and Dental
not working. For that reason, we should return to thatProcedures Act. | have attempted to analyse section 6. It
wording, because the legislation has worked well, and seems to me that the Hon. Carolyn Pickles’ amendment
certainly know of no reason to change it. Although | appreci+eflects only part of what is in that section. It is not clear
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whether she intends to support the Hon. Diana Laidlaw’d 1 in the Bill and addresses that issue, | am certainly prepared
clause 11A, because the Hon. Carolyn Pickles’ clause 119 give further consideration to those amendments.
together with the Hon. Diana Laidlaw’s clause 11A, goesa The Hon. CAROLINE SCHAEFER: After much
long way towards meeting the provisions of section 6.consideration of the three amendments, my preference is to
However, as | outlined when | spoke first on this clause, thersupport clause 11 as it now stands in the Bill. | cannot tolerate
are differences. Section 6(5) of the Act provides: clause 11(2) of the amendment of the Minister for Transport:
Where a medical procedure (or dental procedure) is carried odtthink it is just too broad. We have discussed at some length
in prescribed circumstances by a medical practitioner (or a dentiste rights of the child, but there are also rights and responsi-
on a minor who is less than 16 years of age, the minor shall beilities that go with the parenting of children, and | see clause
?heeegii é‘; thsr\]/ael|Ct?en§ggtn?gé%?\g\?g%yéns%?nuet g}cftehcft’ %rr(’g"edﬂrreoa'i‘i(Z) as negating the rights and responsibilities of parents. |
as if the minor were of full age. PUTPOSEink there is provision in most of these amendments for the
) L i i exception where the child does not have the consent of a
That is to be distinguished from subsection (2) which dea'%arent or may not have a parent or may not have a responsible

with circumstances in which parental consent s not requirefiarent, and those provisions are contained in clause 11(2)(b),
where ‘the minor is capable of understanding the nature angk | see it

consequences of the procedure; and t_he procedu_re isinthe | gee nothing wrong with that clause as it stands in the
best interests of the health and wellbeing of the minor,” andrent Bill. It was agreed upon last time by almost everyone
there is the opinion of a medical practitioner or a dentisthgre |t was one of the few clauses that were not contentious,
supported by the written opinion of one other medicalyng | see no reason to change it. | have looked at the amend-
practitioner or dentist. ment as presented by the Hon. Carolyn Pickles and was
I have already referred to the prescribed circumstancegomewhat attracted to that but, as | see it, there is no provi-
but it will not hurt to repeat them. They exist if: sion there for a parent to have any say whatsoever in the
(a) the minor is incapable for any reason of giving andecision of their child. As | say, there are exceptions where
effective consent to the carrying out of the medical the parents should not and would not want any responsibility
procedure; for the medical treatment of their child, but | think they are

(b) no parent of the minor is reasonably available in theqy cantional cases and are provided for in another part of that
circumstances, or, being available, the parent, havin

been requested to consent to the carrying out of thg:lause._My choice will be to support the clause as it now
procedure, has failed or refused to do so; stands in the Bill.
(c) the medical practitioner carrying out the procedure is of The Hon. CAROLYN PICKLES: | am just wondering
the opinion that the procedure is necessary to meeff there is any honourable member present in the Chamber
imminent risk to the minor’s life or health— today who can indicate to me what the problem is with the
that, of course, is one of the major areas where there is present administration of the Act. All this amendment seeks
difference— to do is replace the wording in the existing Act.
(d) unless it is not reasonably practicable to do so having 1ne Hon. Diana Laidlaw: It has been there for nine
regard to the imminence of the risk to the minor’s life or years.
health, the opinion of the medical practitioner (or dentisty  The Hon. CAROLYN PICKLES: | have never had one
referred to in paragraph (c) is supported by the writtencomplaint in the nine years | have been in Parliament. | do
opinion of one other medical practitioner (or dentist). not know whether any other member present has had any
As | said when | spoke on proposed clause 11A, whilst thgomplaint, or whether any of the legal people present could
focus is on the best interests of the child’s health, where th&ll me what is wrong with the present administration of the
child consents but the parent or guardian has not consenteggt.
in a case in which a medical practitioner is obliged to seek the The Hon. BERNICE PFITZNER: | have had numerous
consent of the parent or guardian for the medical treatmeromplaints from parents of 14, 15, and 16 year old children
of the child, the medical practitioner may not administerto whom | prescribe oral contraceptives, because under this
medical treatment on the basis of the child’s consent unlesact it is not a requirement that they must be informed. |
the medical practitioner has sought the consent of a parent @rould support and concur with these parents because they
guardian and the consent has been refused or it has provfskl that they have not been taken into account nor informed
impracticable to obtain the consent. My concern is with theof a very major step. There have been complaints, but not in
reference to ‘impracticable’. | was reasonably attracted to the very vocal or public manner.
package in clause 11(1) and clause 11A, because it placed The Hon. T.G. ROBERTS: | know it is confusing the
greater emphasis on parental or guardian involvement in thigsue a bit, but we agreed in clause 9 to give responsibility to
decision and provided circumstances in which that consenthe medical practitioner to act in conjunction with the agent
if it could not be obtained, would be dispensed with. Theto take life and death decisions with people who are in the
difficulty is: what is impracticable? | think there is a possible terminal stages of a terminal illness. | was one of those who
difficulty with that. spoke for giving more responsibility to medical practitioners
But the other issue is this question of imminent risk to theto work in conjunction with the patient and loved ones of the
minor’s life or health. To some extent that is covered bypatient—the nearest and dearest at that particular time—to
emergency medical treatment where the patient is incapab@nable that contact to be made so that those decisions could
of consenting, but nevertheless it still has to be pointed oute worked out in the best possible way.
that, because of that, it is certainly not on all fours with the To be consistent in the application of this principle, to
existing law. So, | am of the view that, wherever possibletransfer some of that responsibility now back to the medical
parental or guardian consent should be obtained. | recognigegactitioner in relation to treatment, is probably better
that there will be circumstances in which that is not practi-handled in the original Act, rather than the provision that is
cable to do so, and certainly that needs to be addressed. If before us—either the amendment or the Bill—because it is
can find an accommodation which perhaps modifies clausauch clearer and it does spell out (although a lot of people
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have some fears about its not being prescriptive enough) thend said they have not had any complaints. With the greatest
way in which a doctor would seek a parent’s or a guardian'sespect, being a Minister and dealing with constituents does
consent. For the reasons outlined by the Hon. Barbara Wieseot always go hand in hand because most of those members
concerning a student who had to seek medical treatment arde somewhat detached from the run-of-the-mill stuff.
was not able to consult with a parent at that particular stage— | can advise the Committee, having had some experience
and | know we look at the worst possible scenarios in relatiorn electoral offices over four years, that | have had numbers
to the application of the Bill— of parents complaining about the reduction in their rights to
The Hon. R.I. Lucas interjecting: be parents and their rights to parent their children, which have
The Hon. T.G. ROBERTS: Yes, | understand that—but been taken away from them by the law. They always say,
(a) allows for a medical practitioner to attempt to make théYou cannot do anything about it because the law says you
contact with the parent or the guardian. If that is not possibleannot.’ People are saying that because it has been there for
and if the treatment is so serious that the doctor is unable tieine years we should not even consider changing it. Not too
make the contact, then | am sure the medical practitionemany pieces of legislation actually survive nine years without
would use practical commonsense and treat the child, perhapsing amended. What is being proposed with this piece of
without the contact, and then make the contact later. Theregislation is that we reconsider the Act in light of the
is a lack of faith and trust that some members are not placingxperience we have had over the past nine years, and take all
in the medical practitioners to be able to make those diagnosf these arguments we are now re-canvassing into account.
es and accept the responsibility for the concerns that some of On its last inspection of the Bill the Committee came up
us have. with clause 11. We also talked about the emergency treat-
Some of the provisions that we are looking for arement, which has been raised here again, with the situation of
applications to the best possible principle for very concerned child with a tummy ache on the way home. We canvassed
parents who have close contact with their children, and wéoth of those issues. | am not convinced by any of the debate
tend to look at things through those eyes. | suspect that theso far that clause 11 does not cover the situations and
are a lot of children out there who have to make thosexamples used whenitis read in conjunction with clause 12.
decisions themselves from a very early age and have to takkdmost every example put before this Committee tonight is
responsibility for a lot of things, including their own health either covered in the provisions of the existing clause 11 or
and treatment, who just do not have that parental guidancey the existing clause 12. If someone wants to amend clause
The openness of the original Act that ‘the parent or guardiad2 later on that is fine; that is their right to do so and the
consents; or’ covers the difficulties that we have in drawingCommittee should consider that.
a conclusion around this amendment, because there are | suggest to the Committee, having had some experience
prescriptions inherent in the amendment put forward by thén this area, that we ought to consider clause 11 in conjunc-
Minister—and a very simplified non-prescriptive amend-tion with clause 12 and with all the other considerations
ment—that a lot of people have to take on trust, using théaken. | again draw the Committee’s attention to the fact that
professional judgement of those people involved in theve have debateald infinitumwhat represents a child. | refer
industry. | prefer the original position in the Act. to the point I made early in the debate: we have to consider
The Hon. R.R. ROBERTS:I spoke earlier in this debate, the rights of people in the terminal phase of a terminal iliness.
but a couple of other points have been raised. We aré/e have to consider the rights of the child, but we also have
continually talking about this child going home with a tummy a responsibility and a duty as members representing the
ache, who calls in the doctor. It has been my experience ammunity. All parties are committed to the prospect of the
a parent of three children that if they have a tummy ache thefamily unit. An integral part of that is the parental component
normally ring home and say, ‘Listen, come and pick me ugogether with the rights and responsibilities that go with it.
and take me to the doctor.’ But there is the position wher&Ve need to come back to what we are trying to achieve. We
that child could conceivably go into a medical practitioner'sneed to look at the rights of children, those who are ill and
premises, explain the symptoms, and the doctor says, ‘Welbarents. Clause 11, as it presently stands in conjunction with
yes, | will prescribe antibiotics. We will contact your parent.’ 12, overcomes most of the problems raised. | will be
In some circumstances with working families that cansupporting clause 11 as it stands in the Bill.
occur and parents cannot be contacted. If itis an emergency The Hon. R.I. LUCAS: In relation to the existing clause
situation we then have to move down the Bill to wherell which the Hon. Ron Roberts has just indicated he
emergency medical treatment is concerned. If it is arsupports, when one looks back at the last Parliamentary
emergency situation there are provisions in the next part alebate on this there was a very unusual coalition of interest
the Bill for that doctor to provide the appropriate treatmentwhich supported it, with this parent provision clause put into
in the best interests. The Bill even goes further than thait. It was an unusual coalition of interest because on many of
because, even if the guardian refuses consent, the treatméiné¢ clauses there were strongly differing views, but on this
may be administered despite the refusal if it is essential to thelause we actually had supporting it the Hon. Barbara Wiese,
child’s health and well being. So, in those emergencythe Hon. Trevor Griffin, the Hon. Bernice Pfitzner, the Hon.
situations we are covered. Carolyn Schaefer and, as | said, | think the Hon. Mike Elliott,
Another point raised in the debate concerned the applicand there was no division on the provision. | remember the
tion of the old Act. Normally, when people get into trouble debate well: no-one in the debate opposed this provision.
in these situations, and there is a dispute in respect of th&hen one looks through the clauses, whenever anyone
lawful situation, often times they do not come and see &pposed a provision they were up like jack rabbits making
member of Parliament: they go to their legal adviser. Thesure their position was on the record, saying they would not
legal adviser then looks at the Act and says, ‘You have nohave a bar of this, and people were calling divisions just to
got a leg to stand on because the Act does not prescribe farake sure that it was recorded.
the parent to get involved in the thing.’ Some members who The Hon. Barbara Wiese: We were ill advised at the
have been in Ministerial positions talked about what happergme about the implications of it.
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The Hon. R.l. LUCAS: It is quite proper for people to The Hon. T. Crothers: How say you in the case of a
have a change of heart if they wish, but they will need tomixed marriage, where one parent may support abortion and

explain that. the other parent may not?
The Hon. M.J. Elliott: It might be a change of heartbut ~ The Hon. R.I. LUCAS: That s a problem. .
it might be a change of understanding, too. The Hon. Anne Levy: You may have problems with the

child.

The Hon. R.l. LUCAS: There may well be problems with
e child—I happily concede that. However, does not a parent
least have the right to, if not consent, be informed, to be
le to discuss it, be able to put a viewpoint to his or her
aughter and say, ‘Look, have you thought about the
onsequences of these decisions? You are a 13 year old.

The Hon. R.l. LUCAS: It may well be that they did not
understand the Bill and they are now learning to understanﬁ1
it. The essence of having a role for parents introduced into '[hgt
legislation, which is different, as members are acknowledg: b
ing, was a provision introduced by that amendment, whic
was supported very broadly by everyone. No-one stood u

e s e he el o oper o ESE € my views, | am your parert, you are ing i
parents. | understand many of the dilemmas that members: Alr?ﬁ gﬁéﬂ?g‘bﬁ étf] enr%tl;tetrhierlmtt:rjlesc}[/iﬁzr old can go along—
have raised. Some, although not all, of those that the Hon. The Hon. R.I. LUCAS: | do not think that a five year old

Barbara Wiese arld the Minister have canvassed are in p"’\1/\r/tould be pregnant, but it is quite possible with a 13 year old.
covered by the Bill.

) ] ) ] Itis notright that a 13 year old should be able to make those
It includes “if there is no parent or guardian reasonablygecisions with a stranger, a medical practitioner, quite apart

available to make a decision’, so estrangement and a whoigom a parent at least having some say in it.

variety of other examples that members have used are clearly The Hon. Barbara Wiese: What if the parent has been

covered in the legislation. I know it does not cover all casegpysing them?

but certainly does cover some of the examples that have been The Hon. Anne Levy: What if the pregnancy is the result
used by members, such as if there is no parent or guardiags incest?

or you cannot find the parent or guardian, or the child is  The Hon. R.I. LUCAS: If the parent has been abusing
living independently of the parent or guardian. My under-them and the medical practitioner is aware of that, there
standing of this is that those sorts of circumstances argnould be mandatory notification.

covered. So, | genuinely believe that there should be some The Hon. Anne Levy: There is. How does that help the
role for parents, whether it be exactly the same as in clauggg?

11(1) or in the amendment that the Hon. Diana Laidlaw is  The Hon. R.I. LUCAS: Then | presume there is some
moving to clause 11(1). With her amendment she is supporkort of police action.

ing a continuing role for parents. The Hon. Anne Levy: But that does not help the kid.

I remind members that the amendment being moved is The Hon. Barbara Wiese: That does not help the child
that, if a parent or guardian of a child is available to decideasking for medical attention, whatever the medical treatment
whether medical treatment should be administered to a childs that they have requested. That will not help them—the fact
a medical practitioner must, before administering medicathat there is mandatory reporting and so on. It does not affect
treatment to the child, seek the consent of the child’s parentbe decision about medical treatment.
or guardian, which is slightly different from the existing  The Hon. R.l. LUCAS: | acknowledge that there are no
11(1), because it leads in with the clause ‘if a parent oblack and white answers and there are grey areas, and we are
guardian of a child is available to decide’. highlighting the grey areas. What | am highlighting is that |

Something like that or some adaptation of it really oughtd0 not believe it is right that a 13 year old can have an
to remain part of this general section. It comes back to th@Portion, a sterilisation or something like that without the
point the Hon. Ron Roberts made. We discussed earligtPPortunity for a parent to at least have some say in the issue.
whether we would allow medical treatment for a child, atThe Hon. Bernice Pfitzner talked about parents complaining
what age it would be, whether 16 or 18, and the majority irgbout the provision of contraception to under 16 year olds.
this Chamber (or everyone) said that over the age of 16 theyave had a number of examples of parents talking about that
can make these sorts of judgments for themselves. A cleaftuation. It has certainly been raised with me. The Hon.
corollary of that is that under the age of 16 they cannot mak&aroline Schaefer has said that it has been raised with her.
all these judgments for themselves. Therefore, there must b&'e Hon. Ron Roberts is aware of cases and it is an issue.
someone else with a role in the decision. Itis a clear corollary | can see concerns with that as well, but in the scale of
of the decision we took in relation to the 16/18 decision. ~Priorities in relation to oral contraception or a variety of

What we are canvassing here is what will be the exce SSUES a}nd someone _taklr_lg a qu'S'On as S|gn|f|capt as a
tions and under what conditions. | have to say that as terilisation or an abortion, in my judgment | see those issues

. s being far more important, even though | acknowledge that
parent, if | had a 13 year old daughter who wanted to have a :
abortion, frankly, I do not think it is right that that can occur Some parents have strong views about under 16 year olds

without me at least having some role. Whether | have to giv having access to contraception. The Hon. Anne Levy
consent, whether someone has to sit down and talk to me, %ngested looking at examples for boys. If | had a 13 or 14

; . ! .. year old boy who, for some reason, contracted AIDS, under
‘évrhaeﬂ:je: gs;?;%;a”émtr?J.Té’gcg'lgfﬂﬁ;gﬁ?gi;ﬁfgﬁm the Hon. Diana Laidlaw’s suggested new clause 11(2), that

%ould be an embarrassing situation and there may well be

suggesting that—surely as a parent of a 13 year old child Whﬁ : . .
; s . Treatment being undertaken by a medical practitioner
wants to do something as significant as have an abortion nbeknown to me as a parent,

have a right— " If one looks at the current law or the amendment of the
An honourable member: Or be sterilised. Hon. Carolyn Pickles, it says that a medical practitioner may
The Hon. R.I. LUCAS: Or be sterilised, as the— administer medical treatment to a child if the parent or
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guardian consents. As | read that provision, there is nothing The Hon. R.l. LUCAS: Exactly. Certainly, when
that says that the medical practitioner should try to makéarliament last discussed this issue no-one objected to that.
contact with the parent or guardian. | acknowledge in practicdhe Hon. Diana Laidlaw’s amendment to clause 11(1)
that many might, but there is nothing in the way that thecontinues the notion that a medical practitioner must, before
amendment of the Hon. Carolyn Pickles is structured whictadministering medical treatment to a child, seek the consent
requires at least an attempt by a medical practitioner to see¥ the child’s parent—

consent. The amendment provides: The Hon. Diana Laidlaw: That's not my preferred
A medical practitioner may administer medical treatment to a0PtION. ) )

child if— The Hon. R.l. LUCAS: It is up to the Hon. Diana
(a) the parent or guardian consents; or Laidlaw to explain. All | can do is look at the amendment she
(b) the child consents and— has moved in her name and work from that. This is a

0] i?ga?nﬂfasl g][at%t(iatigner:_ c\)/glhtoh éscﬁldadsmérgsgebrl ethgf longwinded contribution, but it is an important issue. The
| ni | | H H :
understanding the na?ure consequences aFr)1d risks &nly.pomt I would like to make is that a'num'ber of members
the treatment. . . ' in this Chamber want to see some continuation of the parents’

. role. There seem to be two camps at the moment. The Hon.
For example, a doctor can explain to a 13 or 14 year-old boy, - yitfin suggests a continuation of the Hon. Diana
with AIDS that he will undertake AZT treatment, explain the Laidlaw’s proposition in respect of clause 11(1) and the

nature, consequences and risks of the treatment, and th e
make the judgment that the child of 13 or 14 can understan gclnjlggogloAf %I?#esre mlelr;Zb)érznguZﬁ :: Ft)r?g E'ir? r%%%sggbr;er\t/;

those issues. Clearly, the doctor, | presume, will make @, 11,5 "Bernice Pfitzner and the Hon. Caroline Schaefer, at
judgment thgt the treatment current.ly in vogue for treatingy;q stage support a continuation of clause 11 in the Bill.
someone with AIDS is in the best interests of the child’s All | can suggest is that, if a number of members in this

healthtalmd_ v;/g[!l-belng;tgn?_'theré un(Ijer It:)hek;l)roy|5|ons(,jof tNehamber want to see a continuation of some sort of a role for
current legisiation and the Hon. Larolyn FICKIes amendmeny, 5 et a5 opposed to returning to the current legislation, it

and .certamly_qn my understanding of the provision, .th ight well be advisable for those persons to come to some
medical practitioner does not even have to discuss the ISSUreement, at least at this stage, to support one or the other—
with the parents. that is, to come to an agreement to support the Hon. Mr

In those circumstances, if the child consents, and beingiffin's position in respect of clause 11(1) and the abolition
satisfied that it is in the best interests of the child, the doctogs ¢j5use 11(2)—

can undertake a whole series of treatment using AZT orany Tne Hon. Anne Levy interjecting:

other experimental treatment for AIDS. A whole range of  The Hon. R.I. LUCAS: No, that's a different group.

quack and near-quack type cures are being recommended for t,6 Hon. Anne Levy interjecting:

AIDS at the moment, and practitioners have a variety of 114 CHAIRMAN: Order!

treatments that they believe are suitable and in the best The Hon. R.I. LUCAS: That's an extraordinary interjec-

interests of a patient’s health and well-being. A doctor may;, |

be in partnership with another medical practitioner who also Members interjecting:

agrees to treating the child in that way. These are hypothetical The CHAIRMAN: Orderl

circumstances, but the Hon. Anne Levy said, ‘'What about 0 (1o 'R | LUCAS: | think that is an extraordinary

talking about young boys and not just young girls?" As ainterjection, but I will continue with good humour. | suggest

parent, if | am not giving consent to this tr.eatment,.therelhat if that were to occur, that provision would at least

oughtto at least be an‘ opportunity for me to st down W".[h rT,Wrem:elin in the BIll at this ’stage. When we come to the

14 year-old and say, 'This is my VIEW. '!'h|s IS My OpINION.~ 0 c.ommittal, those members who are freely and willingly of
The Hon. R.D. Lawson:The child might deny you that ¢ view could then decide to continue with that view or

opportunity. return to a position similar to the existing legislation, while
The Hon. R.I. LUCAS: If you know. . those members who want to see the role of the parents
An honourable member: It's your responsibility. retained ought to get together to support the existing Bill,

The Hon. R.I. LUCAS: But if the 14 year-old does not because otherwise divided we might fall.
want to tell you because he or she does not want you to The Hon. R.D. LAWSON: It seems to me that when the

know- Hon. Robert Lucas talks about a continuation of a role for
The Hon. Diana Laidlaw interjecting: parents he is really advocating a continuation of the existing
The Hon. R.l. LUCAS: That might be the case. provision. No-one has ever denied the rights or responsibili-

ties of parents in relation to medical treatment. In my view,

the situation is adequately covered under the existing
legislation. These provisions about children were not the
subject of any detailed consideration by the select committee.
Most members in this Chamber are speaking entirely

The Hon. K.T. Griffin:Many families have no communi- anecdotally and completely in a vacuum without regard to the
cation problems but children still do not tell you everythlng.whole of the state of knowledge and the whole of the

The Hon. R.I. LUCAS: That might be the case, t00. geyelopment of learning about this very issue.
Under the current drafting of the legislation, and under the |, 1985in England, following very detailed consideration,

amendment of the Hon. Carolyn Pickles, there is no requiree House of Lords came to the following conclusion in
ment for a medical practitioner to even attempt to speak t0 gy|ation to parents and consent:

parent or guardian. .
. . . , . Parental power to consent to medical treatment on behalf of a
The Hon. Diana Laidlaw: And there hasn’t been for nine child diminishes gradually as the child’s capacities and maturity

years. grow. A minor is capable of giving informed consent when he or she

The Hon. R.R. Roberts interjecting:

The Hon. R.I. LUCAS: That s exactly right. There may
well be communication problems, but in this world many
families have communication problems.
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achieves a sufficient understanding and intelligence to enable hifprovisions about the parental control issue. | think the Hon.
or her to understand what is being proposed. Mr Lawson has clearly demonstrated that in the highest court
That is what the House of Lords decided in 1985. In 19920f appeal in the United Kingdom, and certainly in the highest
this question came before the High Court of Australia whichcourt of appeal in Australia, those expressions that have been
after full argument, agreed with the conclusion which hadout forward in support of their position by members who are
been reached in England. We had an Act of Parliamerggaying that parental control exists in the same fashion as it
which, as far as | am aware, was not the subject of angxisted 20 or 30 years ago are wrong in law, and quite clearly
substantial complaint and was not considered by any seletiiey are wrong in law.

committee. It came along to this Council on the last occasion, However, there are other reasons why the Pickles
and members, again speaking anecdotally from their owAmendment deserves members’ closest consideration and
experience and without the benefit of any consideration bgupport. I know that you, Mr Chairman, will pardon me on
experts or examining the literature, came up with clause 1this occasion, but way of interjection | raised the question of
which is now in the Bill. | must say that again, apparentlychild consent with the Hon. Mr Lucas. | said, ‘What about in
without reference to the literature or close examination of th@ mixed marriage? If the child is an early teenager and is
problem or how it has been addressed elsewhere, othgfegnant it is that child who, when grown to womanhood,
amendments are proposed today. will have to t_ake care of the baby. '

In the light of this, | support the retention of tistatus ~_Ifababy is born, is unwanted and is unloved, the proba-
quo. If it is found that there is in fact some difficulty upon bility is that the State_ will have to ta_ke care of that child. We
examination of the question in full—not in a half-baked know what happens in some of the institutions that are run by
way—we can amend the existing provision in due coursevarious Government bodies—and | say that irrespective of

However, | simply have not heard anything— whether a Labor or Liberal Government is in power. Children
The Hon. K.T. Griffin interjecting: are changed by being brought up in institutions.
The Hon. R.D. LAWSON: No, the existing provision in | said that you can get a child of a mixed marriage.

the Consent to Medical and Dental Procedures Act—thd WeNty or 25 years ago in this country, a mixed marriage

current law—uwhich in my view does not deny parents an)meant a marriage between persons of Roman Catholic
rights or responsibilities at all. persuasion on the one hand and of one of the Protestant

Members interjecting: denominations on the other hand, and it was as simple as that.

The Hon. R.D. LAWSON: Perhaps it does not guarantee !??Swnec\)’tet"r’]g: g:rl‘r? Té”ﬁ'f#%;gfggﬁ%;ﬂ \?gzghg\ge g\éfst%d%y'i t
them a right of veto. That is because, not for the past nin ple. P y 90,

ears but for the past 100 years, they have not had that roles, much more common place now. .

gnd it has been dFe)termineé/ that that)i/s, and always has been Membe'rs should IO.Ok aF some of the thqnces that
the common law position. occurred six Week_s ago in Cairo, Egypt, when the issue of the
An honourable member interiecting: control of population was_mtroduce_d_and d_ebated at some

The Hon. R.D. LAWSON: NoJTherg.Wasatime | must length. We had the Muslim faith siding with the Roman

admitewheﬁ a'fa.ther did héve (;omplete dominioﬁ over hi Cathollp_ faith, almost coming to the point of refusing any
childrén and a husband did have dominion over his wife. Th roposition that embraced any form of birth control. | guess
: at their ideas in respect to the sanctity of life would be not

has not been the position in our law for 80 years. In th&jissimilar.
circumstances, | think this Chamber exposes itself to ridicule |, 44dition. we have the Jehovah’s Witnesses of the Hon.

by adopting half-baked solutions until some proven need fOAngus Redford fame, and perhaps people who belong to the

reform is demonstrated. , _ Seventh-Day Adventists, another faith which may well
The Hon. T. CROTHERS: | rise to support the senti- emprace the sanctity of life. So, it would probably be the

ments stated so succinctly and eloquently by, on this 0cCgnost common thing that would occur in our society in respect

sion, my colleague the Hon. Mr Lawson. of giving the child that alternative: to make a decision where
An honourable member interjecting: the parents cannot agree.

The Hon. T. CROTHERS: Perhaps if the honourable  Again, what about a child who is the result of the union
member who is the part-time respondent with the Port Pirigf mentally impaired parents and whose mental capacity may
Recordeywill stop interjecting he might learn something. In be 100 per cent, whereas the parents’ mental capacity may
particular do | rise in support of the sentiments contained imot be so? And what of the child who comes from a multicul-
the Pickles amendment. | have no doubt that, when a debatgral family, where English is a totally foreign language, yet
of this nature takes place within these hallowed walls, thehe child is taught in an Australian school and therefore is
truth comes out of every member in here: they genuinelyuite familiar with English and is quite capable of conversing
believe what they stand up and say. As such, debates of thiith any member of the medical profession but, perhaps
type are really to the betterment of the standing of therecause of the way in which relationships exist in those
Council. families, does not feel free to be able to communicate to

We would, however, diminish that standing if we allowed mother or father?
what under normal circumstances in debate would be our | must tell you that the male exercises a very dominant
conservative tendencies or perhaps our Asquithian Liberable in those societies. | watched the other night a program
tendencies to get the better of us in respect of our thinkinghat was centred on Malaysia, and | was very surprised to see
processes. In my view, the Pickles amendment virtually is hat the male dominance that existed in our society up to 25
mirror image amendment reflecting the current Act. | may beo 30 years ago still exists there in spades. So, there is a
wrong in that, but that is my view of it. plethora of reasons why members should support the Pickles

In particular do | want to address the members in thimmendment; there is the rationale which says that there must
Committee on the following proposition: much has beerbe some escape valve for the child, and | believe that the
made by members speaking for and against particulaamendment moved by the Hon. Ms Pickles provides that. |
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believe that it does it with caveats of safeguards in respect afould be desirable for you to do so.” They will apply great
paragraph (b) subparagraphs (i) and (ii) in relation to the fagbressure to the young person to consider the matter with their
that the medical practitioner must have at least the support iparents. However, it is against all medical ethics for a doctor
writing of one other medical practitioner who examines theto break the confidentiality of his patient, regardless of age.
child. Doctors do not want to go against their ethics. | happen to
For all those reasons, which have not been put as eldxave the current code of ethics for the AMA in Australia.
guently as those advanced by the Hon. Mr Lawson, | believe The Hon. R.D. Lawson:Are you sure it's not the AJA?
that, if this Council is not to ridicule itself, and if it is to be The Hon. ANNE LEVY: No; it's a few notches up on
able to show the community that it can come to a commonthat one. This is the AMA. Under the heading ‘Responsibili-
sense approach in relation to matters of this nature, thaies to patients’ it states:
members are not out of touch with reality, and that we do not  Keep in confidence information derived from your patient or
live in ivory towers, members should support the amendmeritom a colleague regarding your patient and divulge it only with the
moved by the Hon. Ms Pickles. | commend the amendmerftatient's permission, except when a court demands.
to members and thank them for listening. It is part of a doctor’s code of ethics that they do not break
The Hon. ANNE LEVY: | strongly support the Pickles the confidences of patients who go to them, regardless of age
amendment. | would like to make a few comments in relatioror condition. If a young person comes along with AIDS, | am
to contributions made by other members. The existing clausguite sure that the medical practitioner would bend over
in the Bill was not voted on. | was unaware even of itsbackwards to get that young person to confide in and seek
existence at the time. | was not in the Chamber at the tim&elp from his or her parents. The medical practitioner would
when it was voted on. Certainly, had a division been calleaffer to arrange a conference with the parents. They would
I am sure | would not have supported the obligatory naturelo everything in their power, but they are under an obligation
of clause 11(1), which is in the BiIll. not to break the confidence of their patient. If the patient, at
| was very glad that the Hon. Mr Lawson has remindedwhatever age, says, ‘No, you are not to tell anybody, the
members of the decisions both by the House of Lords and théoctor abides by that confidence. Saying that a doctor should
Australian High Court that their interpretations mean that théoreak their patient’s confidence to inform anyone against the
common law has always meant that a child as it grows irexplicit instructions of the patient is equivalent to saying that
maturity achieves greater responsibility for its ability to lawyers must break their professional confidence and must
consent to medical treatment. | recall that when the legislatioreveal what has been said in a client-lawyer relationship. It
went through this Council in 1985 and what is now theis just not on.
Pickle’s amendment became law, it was accepted by the |know of medical practitioners who, when approached by
Council on the basis that it was a statutory declaration of thgoung people, have said, ‘Your parents should know; won’t
existing common law. The House of Lords had given itsyou tell them?’ If the patient is adamant that they do not want
judgment before the Act went through Parliament and théo tell their parents, the doctor will ask, ‘Well, can | tell them;
wording used in the Act was taken to be the statutorywould it make it easier for you if | told them?’ In some cases
formulation of the existing common law situation. that has worked. The young person is very keen for their
A number of members have commented, ‘What about thearents to know but just does not feel capable of telling them.
rights of parents?’ Obviously, parents have many responsHowever, they are happy for the doctor to do it. The doctor
bilities with regard to their children and often far too muchcannot break that doctor-patient confidential relationship
emphasis is given to the question of rights rather thanvithout the permission of the patient. For us to write into law
responsibilities. Parents have many responsibilities towardanything contrary to that fundamental part of the ethics of the
their children: they have the responsibility of bringing themmedical profession would be totally wrong of this Parliament.
up and they have duties towards their children, and far more For this reason, | do not support the Minister for
emphasis should be given to that rather than to the questiofransport's amendment to clause 11(1) which makes it
of rights. Children are people also. mandatory that consent from a parent or guardian be sought.
Many people are just ignoring what happens in real lifel infinitely prefer the formulation of the existing law, which
Currently, if a young person has a medical problem, in thés a statutory statement of the common law situation and
vast majority of cases they will discuss it with their parentswhich is covered in the amendment of the Hon. Carolyn
Most parents have relationships with their children such thaPickles, on the basis that we are not calling into question the
that discussion will occur, but we must recognise that thereonfidentiality between doctor and patient.
are some children who for whatever reason are just not able A doctor is bound to uphold this, although he can do his
to discuss matters with their parents. utmost to persuade the patient to have others informed, but
As | indicated by way of interjection, it may be that the I do not think we can ask him or her to break that confiden-
parent is the cause of trouble—that the parent is abusing thality in law. | think itis a very major issue that some people
child, physically or sexually, and obviously the child cannothere should be suggesting that the confidentiality of the
turn to its parent in those circumstances. It may be that thdoctor-patient relationship should be broken. | am sure they
child does not live with the parents, has been thrown out ofiave not thought of the full implications of this for the
home or is a street kid. We all hope that such cases are rammnfidential lawyer-client and priest-confessor relationships
but we must be realists and recognise that they do exist. land for a number of other relationships where confidentiality
this discussion, no-one has thought about what happens isione of the core principles. Ms Pickles’ amendment does not
real life in regard to the medical profession. Most medicain any way threaten that confidentiality, but it acknowledges
practitioners are highly ethical and highly responsiblethat the interests of the child are very much taken to heart by
individuals. When a young person comes to them, they wilthe medical practitioner and that medical practitioners will do
discuss the matter whatever the problem is. their utmost to see that parents and guardians are involved,
They will ask the young person, ‘Have you discussed thigprovided the child has given their permission for this to
with your parents? Don’t you think you should? | think it happen. This is by far the safest amendment; it has existed in
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law for nine years with hardly a ripple in our community aswill not move it at all, but | would prefer that it be put and
a result, and we tamper with it at our peril. voted on after the amendment moved by the Hon. Carolyn

The CHAIRMAN: Far be it from me to suggest to the Pickles. | understand that there is nothing in Standing Orders
Minister for Education and Children’s Services that there ighat would make my suggestion unacceptable.
repetition here— The CHAIRMAN: The tradition has been that as they

The Hon. R.I. LUCAS: You have not heard it yet. | will  come on file they are dealt with. However, | would seek
not take exception to that, because | have not even spokecomment from the Committee. If the Committee agrees that
| have two points. One is that | think the Hon. Ms Levy is can happen, | cannot see why it should not.
asking why we need a provision of 16 at all, and by way of The Hon. M.J. ELLIOTT: With our consent.
interjection to the Hon. Anne Levy | suggested that, ifthatis The CHAIRMAN: Yes. If the Committee considers that
her view with respect to confidentiality and so on, whyto be so, | see no difficulty about it.
provide for 16 at all? The logical consequence of the The Hon. Sandra Kanck interjecting:
honourable member’s argument is that we do not have any The CHAIRMAN: This is not as complex as the situation
provision at all. The other point | want to make is certainlylast night.
not revisiting past arguments. There are varying views about The Hon. SANDRA KANCK: | still do not know what
the House of Lords decision and the High Court decision. Fahappened last night.
be it from me to argue with a QC, but let me at least put The CHAIRMAN: The Attorney-General asked me a
something on the record and seek a response from the Hoguestion about the Hon. Diana Laidlaw’s amendment. Did
Mr Lawson in relation to that. you have another comment?

In relation to the House of Lords, one lawyer's interpreta- The Hon. K.T. GRIFFIN: Yes, | did, Mr Chairman. |
tion is that we look at clause 11 and, therefore, someavould have thought we ought to follow the normal practice.
provisions of the existing legislation—the Pickles amend-n effect, it will not ultimately matter, | suppose, because if
ment. That is my interpretation. It says: one does not get up, the other will, | presume, provided

It seems to be saying that parents can consent to any operati@Xisting clause 11 does not stand part of the Bill. That is the
on their children; that is, they can consent to, for example, femaléirst question. Then it is a question as to which of the two
genital mutilation, abortion or sterilisation. amendments is preferred, and | can indicate that if the Hon.
| presume that is the interpretation of the provision whichDiana Laidlaw does not move her amendment if the amend-
states that the medical practitioner may then administement of the Hon. Carolyn Pickles is not successful, then | am
medical treatment to the child if the parent or guardiarcertainly prepared to move it. What | want to know, in
consents. On a literal interpretation of that, if the parent owhatever order these are taken, if we get to the point of
guardian consents in relation to a child, the medical practiconsidering the Hon. Diana Laidlaw’s amendment, will you
tioner may administer medical treatment. One lawyer'dde putting clause 11 in two parts?
interpretation is that it seems to be saying that parents can The CHAIRMAN: Itis quite distinct. | think it should be
consent to any operation on their children, no matter what. lput in two parts. Just to clarify what you are asking for, did
further states: you want clause 11(1) and (2), as in the Minister for

Also, it seems to be saying that children themselves can conseif@nSport's amendment, putin separate parts, or did you want
to such procedures provided that two medical practitioners agree thatause 11 and clause 11A separated?
the child understands the nature, consequences and risks of the The Hon. K.T. GRIFFIN: | wanted clause 11(1) put
thrgglttragr;tdavrclcéltlggfrt]he treatment is in the best interests of the Ch'|d§eparately from clause 11(2).

) 9 ) ) The CHAIRMAN: Yes. Then clause 11A in total.
Again, that seems to be an interpretation of clause 11(2)(b) The Hon. R.I. LUCAS: You sought views from members
ofthe B.|II anq the S|m|!ar provision in the existing legislation, jn the Chamber, and my preference would be to see the
as outlined in the Pickles amendment. Another lawyer's;ormal convention followed. It is all a question of finding

interpretation of that is: majority support, and as one honourable member, | am
This is contrary to the House of Lords decision in Gillick's caseanxious to support the Hon. Diana Laidlaw, and therefore
and the High Court decision in Marion’s case. there is the greater prospect of having that provision, 11(1),

Far be it from me to argue at length with a QC or anybodysupported. | would like to see that provision put first, in the

else with a legal background, but given that the Hon. Mmormal convention that these amendments are handled.

Lawson put on the record the House of Lords and High Court  The Hon. DIANA LAIDLAW: In the circumstances,

decisions and the Hon. Anne Levy said that what was in thevhile | have moved my amendment, | withdraw it.

existing legislation reflected the High Court and House of The Hon. K.T. GRIFFIN: Then | seek leave to move

Lords decisions, on my non-lawyer’s interpretation andclause 11(1).

relying on another legal person’s interpretation, | wonder The CHAIRMAN: Yes, thatis accepted. That facilitates

whether that is the case. the order in which we vote on these. So, the question now is
The Hon. K.T. GRIFFIN: | should like to ask a question that clause 11 stand as printed (that is the Bill as it stands).

about procedure, Mr Chairman. Is it intended that, if clause The Committee divided on the clause:

11 does not stand part of the Bill, you will then put the Hon. AYES (3)
Diana Laidlaw’s clause 11 in two parts, subclause (1) and Pfitzner, B. S. L. Roberts, R. R. (teller)
subclause (2)? Schaefer, C. V.

The Hon. DIANA LAIDLAW: Before you make a NOES (17)
judgment on that, Mr Chairman, | suggest that in the Crothers, T. Davis, L. H.
circumstances, and acknowledging the confusion thatwe had  Elliott, M. J. Feleppa, M. S.
last night about some of these complicated amendments, my  Griffin, K. T. Irwin, J. C.
amendment not be put, if at all, until after the amendment Kanck, S. M. Laidlaw, D. V. (teller)

moved by the Hon. Carolyn Pickles. | am not saying that | Lawson, R. D. Levy, J. A. W.
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NOES (cont.) On the majority of amendments relating to ‘incapable of
Lucas, R. I. Pickles, C. A. making decisions’ or ‘incapable of consenting’, | have not
Redford, A. J. Roberts, T. G. been successful, although | have been successful in respect
Stefani, J. F. Weatherill, G. of clause 4(2) and also in clause 4 in relation to a representa-
Wiese, B. J. tive, which means a person empowered by a medical power

of attorney or some other lawful authority to make decisions
about the medical treatment of another when the other is not
{gompetent to make decisions for her/himself. The same
applies in relation to clause 4(2). My amendment deals with

Majority of 14 for the Noes.
Clause thus negatived.
The Committee divided on new clause 11 as proposed
be inserted by the Hon. Carolyn Pickles:

AYES (11) the question of consenting, which is consistent with other
Crothers. T. Elliott. M. J. amendments which _have been successful in relation to
Kanck S’. M. LaidIaW D.V competence and notin th_e.cont(.ext of clauses 6 and 7 where
Lawso,n R.D. Levy J.lA. W. ‘incapable of maklng_ (jeC|S|ons’ is referred to.
Pickles,,C. A. (teller) Redf’ord, A J. The Committee divided on the amendment:
Roberts, T. G. Weatherill, G. _ AYES (10)
Wiese, B. J. Davis, L. H. Feleppa, M. S.
' NOES (9) Griffin, K .T. (teller) Irwin, J. C.
Davis, L. H. Feleppa, M. S. Lawson, R. D. Lucas, R. I.
Griffin, K .T. (teller) Irwin, J. C. Redford, A. J. Roberts, R.R.
Lucas, R. I. Pfitzner, B. S. L. Schaefer, C. V. Stefani, J. F.
Roberts, R. R. Schaefer, C. V. NOES (10)
Stefani, J. F. Crothers, T. Elliott, M. J.
7 Kanck, S. M. Laidlaw, D. V. (teller)
Majority of 2 for the Ayes. Levy, J. A. W. Pfitzner, B. S. L.
New clause thus inserted. Pickles, C. A. Roberts, T. G.
New clause 11B—'Parental consent to be sought in certain Weatherill, G. Wiese, B. J.
cases. The CHAIRMAN: There being 10 Ayes and 10 Noes, |
The Hon. K.T. GRIFFIN: | move: cast my vote for the Ayes.
Page 7, lines 2 to 15—Insert the following new clause: Amendment thus carried; clause as amended passed.

11B If a parent or guardian of a child is available to decide  Clause 13—'Register.’
whether medical treatment should be administered to a child, a The Hon. DIANA LAIDLAW: | oppose the clause
medical practitioner must, before administering medical treatment ,, . - - AL ; !
to the child, seek the consent of the child’s parent or guardian. r\}v_h'Ch_ requires the Minister to establish a register c_)f advanced
One of th ibilit hich we did id dwhi directive in medical powers of attorney and to assign a public
E?E the possi ||rt]|esw Ic _&Ne hl not consi Zr ﬁn VIV iChservant as registrar. It is then a voluntary matter as to whether
I think we now ought to consider, having passed that clause, herson seeks to have their directives or power of attorney

Is -t3| addresi thﬁ Issue of clause lrl](l) %f }thHOF'- Dﬁ”@ntered on the register. This is an unnecessary bureaucratic
Laidlaw, so that the two may sit together. | hold the view thaly,o 55y |t raises questions of whether the register will be
there ought to be some parental involvement at all stages,

. vailable 24 hours a day for searching; who would have
Thatis why | preferred to have clause 11(1), as proposed by ess 19 jt: issues of privacy; and whether medical practi-

o . fioners would come to rely on the register as a source of
some flexibility but nevertheless provided for parental,;jence that an advanced directive or a medical power of
!“VO'Ve“ﬁe”‘ if the parent was ava_|lable; if it otherwise provedattorney existed when, in fact, it is voluntary for a person to

impracticable then the parental involvement was not NeCeY5dge such instruments on the register.

sary. . - A host of questions are raised that were never addressed
The Committee divided on the new clause. when this matter was last before the Parliament. At some
stage in the future a register may be developed. It may be that

Davis. L H AYES (gzieleppa ML S a voluntary organisation, with experience in holding inform-
Griffin’ K T (teller) rwin. J C T ation about. medlca[ condltlc_)ns or me(_jlcal-related matters wﬂl
Lucas' R. | : Pfitz’ne.r B s L takg on this t.ask, if experience |n.d.|cates thgt a register is
Rober'ts .R. R Schaefér .C .V. deswablg, or it may be that a sp_em_ﬂcally designated plastic
Stefani J F ) e card carried in awalle_t or purse, |nd|cat_|ng that the holder has
,J. F NOES (11) made an advance_d .dlrecnve ora medlcal power of attorney,
Crothers. T Elliott. M. J is a much more efficient way to go in addressmg the concerns
Kanck S’ M LaidIaW D V (teller) expresse(_j by members on the_last occasion.
Lawso,n R D Levy, J ’A W FoI_Iowm_g the passage of this Ieg!slauon, a gc_>od deal _of
Pickles ,C .A ) Redf'ord A J' attention will bga focu_sed on educatl_ng the qullc as to its
Roberts. T. G Weatherill. G. provisions and intentions. To constrain the Minister to set up
Wiese B J ) e another form of_b_ureaucracy frqm o!ay one, bearl_ng in mind
e that all the provisions of the legislation will come into force
Majority of 2 for the Noes. simultaneously, is unnecessarily burdensome; it is certainly
New clause thus negatived. expensive; and it is not an initiative that | wish to support.
Clause 12—‘Emergency medical treatment.’ | note also that this amendment was moved by the
The Hon. K.T. GRIFFIN: | move: Hon. Michael Elliott last time. Almost every speaker

Page 7, line 20—Leave out ‘is incapable of consenting’ and inseindicated that it was a matter which they were asked to
‘is not competent to consent’. consider at the last minute. The Hon. Barbara Wiese, who
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conducted the Bill for the Government, did not support theform of protection, where a person is wanting something to
measure, and the Hon. Trevor Griffin said at the time that h&appen.

agreed with the concept but that some matters needed to be What if a person has filled in a form under schedule 1, a
addressed. He thought that, rather than let it go and addressedical power of attorney, and then appoints a second one,
it later when the Bill was recommitted, it was wise at least toand there are two forms in existence?

address the issue and let it pass while the Bill was before this The Hon. K.T. Griffin: The latest one should prevail.

place. At best, the Hon. Trevor Griffin was lukewarm in The Hon. M.J. ELLIOTT: The latest one should prevail,
respect of this issue. _ but what if the person with the first one lobs at the doctor’s

The Hon. K.T. Griffin: | am passionate now. and says, ‘| have the form'? The doctor, not knowing of the

The Hon. DIANA LAIDLAW: Apparently he has existence of a later document, which was meant to replace it,
become passionate as others have seen how unwise it isw@uld not know. There is a protection of the sort that some
move in this direction. | voted for it last time and, with the other people are seeking.
benefit of hindsight, | see that that was an unwise move. | am merely saying that this voluntary register offers some

The Hon. R.1. Lucas interjecting: protections in both directions. Some people have fears of

The Hon. DIANA LAIDLAW: Yes, the Hon. Carolyn abuse and others have fears that their wishes will not be
Pickles also, but I think it is fair to say that, although she saidulfilled. In all senses, a register has the capacity to start
she was originally attracted to the idea, she had somaddressing that. Yes, there will be a cost, but as | see it is
difficulties with the measure, particularly with its implemen- something that could be held in a form that allows electronic
tation. She said that she understood that the Bill was to baccess. Therefore, the staffing requirement would be
recommitted and that she would then have time to considencredibly low. In fact, | am not even sure that a staff member
the reservations she had about the measure. So there weveuld have to be present if it was stored electronically and
certainly mixed feelings when this measure was last befori had to be accessed. | argue that the register does provide
this place and the matter was evenly divided when it was pugome protections and should not simply be dismissed out of
to the vote. hand.

As | said, | take my advice from the Minister, who has  The Hon. K.T. GRIFFIN: | support the clause. As the
suggested that there are much better ways to address the Héton. Michael Elliott says, it is voluntary. | just pick up a
Michael Elliott’s sentiments. More and more members wouldcouple of points that the Hon. Diana Laidlaw made—at least
be aware that various cards, whether they be pub cards trat | understood she made—in relation to wills. There is in
cards for blood donors or for a whole range of things, ardact a repository for wills. There is a provision under the
being used today to advise people about such things as bloddiministration and Probate Act that will enable a testator to
type or age. In this case, it is suggested that, just as orgeposit his or her will with the Probate Office before death.
carries their driver’s licence or a wallet containing money, &So there is already a registry for the purpose of storing a will
card could be carried which would indicate whether or not avhich is yet to be activated.
person consented to medical treatment and, if so, whom they The Hon. R.D. Lawson:No-one does it.

have chosen to be their agent. The Hon. K.T. GRIFFIN: That s so, but the fact of the
That would be a more efficient and certainly a less costlymatter is that the opportunity exists if people want to use it.

or bureaucratic way. It would not pose all the difficult The other is that the General Registry Office allows one to

questions about whether the register was open for 24 hourgeposit a power of attorney. One does not have to.

12 hours or eight hours a day and who was to pay for it at The Hon. Diana Laidlaw: Does everyone have access to

such a difficult time, and it would overcome the issue ofthe name of your power of attorney?

unhealthy reliance on a register that is voluntary. The Hon. K.T. GRIFFIN: They do once you lodge it at
I make the point also that when it comes to wills and deedgne General Registry Office.

and a whole range of other legal measures, which people The Hon. Diana Laidlaw: So anyone can dial in and get
again take out in a voluntary manner in the same way as thgy,e name?

would make a decision regarding a medical agent in a The Hon. K.T. GRIFFIN: Anyone can go to the General
voluntary manner, there is no such register. Therefore, I!Qegistry Office and search; it is a public registry. You cannot
oppose this clause. . . . access it at the Probate Office; that is, if you are not the
The Hon. M.J. ELLIOTT: | think the important point  harson or the executor of the will once the person has died.
about this register is that it is voluntary to start with. It offers| \vouid not have thought that there were significant hurdles
protections in two directions for those who want them. The, (elation to privacy issues, because it says that the
person who decides particularly to fill in the second SChedRegistrar—
ule—that is, an advance directive—does not have an agent The Hon. M.J. Elliott:
actinglj on rt_]heir behhalf. This Ioften halppens, peLhapS)s, with OIdeﬁractiti on ers.tre alltiln g the p erson
people who may have no living relatives in the State. ; o S
The Hon. Anne Levy: And don't trust Robin Millhouse. The Hon. K.T. GRIFFIN: The Bill provides:

. ) ; The Registrar must, at the request of a medical practitioner
The Hon. M.J. ELLIOTT: And who don't trust Robin ,responsible for the treatment of a person by whom a registered

Millhouse, who seems to be the honourable member'girection or power of attorney was given, or any other person with
particular hang-up. That is just an example of a person wha proper interest in a registered direction or power of attorney,
might actually benefit by this. They can leave something ofproduce the direction or power of attorney for inspection by that
the register and a doctor can go to the register and say, ‘fgedical practitioner or other person.

anything held on Fred Bloggs?’ He or she is told, ‘Yes, thisThis does not set out the whole framework within which itis

person has lodged something with us.” This is enabling @ operate. That can be dealt with administratively. | would
person to have their wishes fulfiled when there is nohave thought that, because it is voluntary, it ought not be
individual otherwise taking responsibility for that. That is oneregarded as a big issue.

Access is restricted to the
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The Hon. ANNE LEVY: | support very strongly the (a) the patient or the patient’s representative consents or the act
principle of having this register. It is a protection for people gtf r?ef?iiiit?gri]sd authorised without consent under this or some
W.ho have appom_ted medlc_al powers of attorney or Wh.o have (b) the medical practitioner or other person acts (or omits to act)
given advance directions in that, should the need arise but ™y go0d faith and without negligence: and
should they not be capable of giving consent to their medical (c) the act or omission is reasonably appropriate having regard
practitioner, the registry exists whereby the medical practi- to proper professional standards of medical practice; and
tioner, who may not be their normal medical practitioner, can (d) the act or omission is in the best interests of the patient.
discover what their advance wishes are or can find out whhe proposed new clause changes the present clause in two
can express their advance wishes. major ways. Clause 15 deals with the civil or criminal

| have a slight concern in relation to subclause (4) wherdiability of medical practitioners. A medical practitioner
it states ‘or any other person with a proper interest in dncurs no civil or criminal liability provided he or she acted
register direction or power of attorney’. | am not quite surein accordance with the criteria set out in the clause. One of
who that would be, or who would determine whetherthe criteria is that the medical practitioner acted in accordance
someone coming to the registrar wanting access to someong&tth proper professional standards. The cases make it clear
directions—if it was not the actual medical practitioner—hadthat proper professional standards are to be determined by the
a proper interest in them. There is nothing indicating on whamedical profession. There is nothing wrong with this,
basis that determination would be made. In relation to th@rovided those standards adequately reflect the public
aspects of privacy of the individual, when a person gives ainterest. However, there is no mechanism for ensuring that
advance direction, that direction is for a medical practitionethe public interest is taken into account appropriately in

and is not necessarily anybody else’s business at all. defining those medical standards which are, after all,
The Hon. T.G. Roberts interjecting: formulated for the benefit of the medical profession. The
The Hon. ANNE LEVY: Yes: indeed. Consent to Medical and Dental Procedures Act 1985 in

The Hon. K.T. Griffin: If you have a medical agentwho section 8(1)(b) provides:
is acting under a power of attorney and who wishes to A medical practitioner incurs no civil or criminal liability if the
determine whether there is not an advance direction, mayhgocedure is reasonably appropriate in the circumstances having
that issue has to be addressed. It may be that the medid5pa"d to prevailing medical standards.
agent knows that he or she has been appointed but does A already in the present Act. This brings to bear an element
have all the terms and it may be on deposit. Those sorts & objectivity which | consider essential. Otherwise, we will
issues need to be addressed. leave questions of medical treatment totally in the hands of

The Hon. ANNE LEVY: | appreciate that, but there is no theé medical profession. Accordingly, my amendment
guidance in subclause (4) as to who is to determine whethérovides that a medical practitioner will incur no civil or
the other person has a proper interest and what protections féiminal liability for an act or omission if the act or omission
privacy might exist. Is it to be entirely at the discretion of theinter alia is reasonably appropriate having regard to proper
registrar, who may or may not have some privacy principle®rofessional standards of medical practice.
to guide him or her? | wonder whether this needs to be set out Another of the criteria is that the medical practitioner must
in some way or whether regulations or guidelines for ahave acted or omitted to act in order to preserve or improve
registrar might be adequate in that circumstance. | can sébe quality of life. My amendment replaces this with the
there could be occasions when someone other than tfggquirement thatthe medical practitioner acts or omits to act
medical practitioner might legitimately have a reason to askin the best interests of the patient. Quality of life is a vague
but one does not want any stickybeak having access to sué@ncept, certainly more vague than the ‘best interests of the
aregister purely to satisfy their curiosity. | certainly supportPatient’. Quality of life is a judgment that only an individual

very strongly the principle of having such a register. can _make apqut himself or herself. On the other hapd, a
Clause passed. medical practitioner can make judgments about what is in the
Clause 14—'Medical practitioner’s duty to explain. best interests of the patient in the context of his or her
The Hon. K.T. GRIFFIN: | move: medical treatment and the context in which it is being

Page 9, lines 5 and 6—Leave out ‘or a person empowered tgdmlnlstered. L .
consent to medical treatment on the patient’s behalf’ and insert ‘(or My recolleqtlon IS that on the last occasion we debated the
the patient’s representative). Issue of ‘quality of life’ the same concerns were expressed
bout the vagueness of that description. Certainly, | would
ike to see at least a more appropriate standard inserted in
rder to ensure that medical practitioners have protection
rom liability in more clearly defined circumstances.

The Hon. DIANA LAIDLAW: | oppose the Attorney’s

| explained the reason for this amendment when moving th
amendment to clause 4 to insert a new definition o
‘representative’. Clauses 14, 15 and 16(1) refer to ‘a perso
empowered to consent to medical treatment on the patient

behalf’, while clause 16(2) refers to a ‘patient’s d i p h d (d) set up the situation f
representative’, which is defined in clause 16(5). Theam_ent_ ment. aragratp Sf (Ct) ag g ) S]? u%. el SI uat_lon Og
references to ‘a person empowered to consent to medicﬁpjeg |vte_ atsses?mefrl[r? 0 st_an tar (sjo mhe Ica é)(;ac Ice datrr]]
treatment on the patient’s behalf’ will be amended to rea € bestnterests of the patient, and we have addressed the
‘re o Issue of objective and subjective assessments some days ago.
presentative. It decided then that mo bjective standards were
Amendment carried; clause as amended passed. apv|c\>h?ospriatceI to givgnson?e rfTI1e>:iebiﬁtL;/ Jtocillflvdivisdual aclgrcsunv;l- r
'?Laeuli?)r}s}(_'l'PGrcgtlelglgl?\ln' ff;m%@g?ﬁgﬁ;ﬂggﬁ’nﬁgg stances. That does not mean that we are denying that this Bill
Co : pp. " requires us to address the issue of protection for medical
i’gge 9:'%2(;3;5'333;:“%2[5;é(r’”r‘é"s"r'ﬂ)gngi%‘;‘é‘}'Oaruii reatment o PTactitioners; it does and it does so satisfactorily.
careofa patient, or a person participating in the treatment or care of It 6_"_50 provides the level of protection with which mec_hc_al
the patient under the medical practitioner's supervision, incurs ndractitioners, the AMA and others are completely satisfied
civil or criminal liability for an act or omission if— on the basis of all the consultations undertaken to date.
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Nobody—especially not the AMA and others—is proposingorder to preserve or improve the quality of life’ can mean just
that there should bearte blanchdor medical practitioners. about anything, whereas ‘the best interests of the patient’
They are not seeking that. They are seeking these limitefbcuses upon what, in all this context of the medical treat-
protections now contained in the Bill. The honourablement, isin the best interests of the patient. | suggest that it is
member is saying that he is not prepared to trust propea different issue from the one being debated earlier in relation
professional standards of medical practice. He wants the court when decisions may or may not be taken. I very vigorously
to make up its mind whether an act or admission wa®ppose the present clause 15 and equally vigorously support
reasonably appropriate in the circumstances, and propé#ne amendment.

professional standards of medical practice will be considered The Hon. R.l. LUCAS: | wish to ask the Hon. Mr
but they will not be the only things considered. ThelLawson a question. As | understood the honourable member,
Attorney’s amendment makes the already complex area dfe opposed the Hon. Mr Griffin’'s amendment, because when
medical practice far more difficult. That is not my view alone paragraph (d) provides that the act or omission is in the best
nor that of the Minister for Health but the view of the interests of the patient it introduces an objective measure, and
representative associations of doctors in this State and b opposes objective measures. | am struggling with this
individuals who deal on a regular basis with death and dyingoncept; will the honourable member explain to me how that
and with palliative and hospice care. is an objective measure? | presume he is therefore arguing

The Hon. BERNICE PFITZNER: | oppose this exactly the same for paragraph (d) of the current Bill where
amendment, because | do not believe in this clause. Indeeit provides ‘in order to improve the quality of life’. How is
this clause is very important for medical practitioners. It haghat not an objective measure? What is the difference, in his
a very negative connotation, because it repetitively uses thapinion?
words ‘acts of omission of the medical practitioner’, implying  The Hon. R.D. LAWSON: It seems to me that there is
that perhaps the general practitioner is not up to standard.distinct difference. The purpose of this amendment can only
This was not the intention. The intention was to protect thée to add the requirement that something or other is in the
medical practitioner who was preserving or improving thebest interests of the patient so that decisions made by the
quality of life and as a side effect death would occur. | oppos@atient himself or herself, by the patient’s representative and
the amendment. by the patient’s medical adviser can be second guessed by

The Hon. SANDRA KANCK: | also oppose the amend- some outside party. In this case it would be a judge of the
ment. | am told that, of the select committee’s submissions;ourt.
not a single one was opposed to the clause in its present form. The Hon. R.l. Lucas interjecting:

At a meeting of the heads of churches in South Australia, one The Hon. R.D. LAWSON: They are not in the best
of those present was heard to describe this clause as ‘thterests.

perfect palliative care clause’. What was particularly The Hon. R.l. Lucas: Why can someone not simply say
attractive was paragraph (d)—'in order to preserve oit will not improve the quality of life? Why could the judge
improve the quality of life’—and that is missing from the not equally second guess or say that it will not preserve or
amendment, among other things. Also, | do not like thedmprove the quality of life?

implication in the amendment that there is something amiss The Hon. R.D. LAWSON: There will always be
with doctors. If people do not like and do not trust theirargument about that.

doctor they should find another one. The Hon. R.I. Lucas: | thought your argument was that

The Hon. CAROLINE SCHAEFER: | point out once one was objective and one was not, and that it could be
again that this involves Part 3, Division 1—'Medical Practicesecond guessed by someone else.

Generally’—and that we are not discussing people who are The Hon. R.D. LAWSON: | think ultimately the decision
dying: we are talking about medical practice generally. Asabout the preservation or improvement of the quality of life
such, the amendment needs to be viewed in that context. will be made medically.

The Hon. R.D. LAWSON: | oppose thisamendmenton  The Hon. R.I. LUCAS: On this occasion | do not
the sole grounds that paragraph (d) again seeks to introducederstand the Hon. Mr Lawson’s logic in relation to this. As
objective standards by which the decisions made by a patieritunderstand him he is arguing against the Attorney-General’s
a patient’s representative and the medical practitioner can f@oposed paragraph (d) on the basis that, when it provides
reviewed and second guessed by outsiders. In my viethat it is in the best interests of the patient, a court or someone
existing clause 15, especially having regard to paragraph (d@Jse may well argue that it is not in the best interests of the
the requirement that the treatment be to preserve or improygatient and that therefore it is something we should not have
the quality of life, is adequate protection to the public. in the law, because the court or someone else may well be

The Hon. K.T. GRIFFIN: | vigorously disagree with second guessing and saying itis not in the best interests of the
that. As the Hon. Caroline Schaefer says, this is not just aboytatient. When I then go back to the measure that the honour-
the care of the dying: it is about medical practice generallyable member supports, namely, ‘in order to preserve or
and there must be some standards by which a medicahprove the quality of life’, and apply the same test, | would
practitioner is judged in determining whether the medicathink that in exactly the same way a court or someone else
practitioner is or is not to be liable to prosecution for murdercould second guess and argue that it might not preserve or
manslaughter or some other criminal offence or in relation tamprove the quality of life. The argument that he seeks to
a civil action for damages. | would suggest that there has tapply against paragraph (d) of the Attorney-General's
be an objective standard, because if you do not have aamendmentwould equally apply to the existing paragraph (d)
objective standard whose standard do you apply? You appin the Bill.
the so-called proper professional standards of medical The Hon. M.J. ELLIOTT: It seems to me that the
practice. With all due respect to the medical profession, it setguestion of preservation or improvement in the quality of life
the professional standards. No objective measuring of thare things that would incline medical practitioners to say,
standards of medical practice would be brought to bear. ‘InThis action will in all likelihood preserve or improve the
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quality of life,” whereas ‘best interests’ is in part almost It considered that that was some form of improvement to the
philosophical and arguments other than the simpldéaw and |am prepared to accept its recommendation.
preservation of the quality of life might become involved in  The Committee divided on the clause:

that. AYES (13)

The Hon. K.T. GRIFFIN: | should have thought that the Cameron, T. G. Crothers, T.
quality of life is a very subjective criterion, because the Elliott, M. J. Kanck, S. M.
medical practitioner is saying that if you are on your back and Laidlaw, D. V. (teller) Lawson, R. D.
are being fed intravenously and you pull the plug that will not Levy, J. AL W. Pfitzner, B. S. L.
affect the quality of life, but if you leave it in it may. It Pickles, C. A. Redford, A. J.
introduces all sorts of judgments that the medical practitioner Roberts, T. G. Weatherill, G.
has to make and by what standards. This is a protection Wiese, B. J.
against action for breaches of the criminal law or for damages NOES (8)
in the civil area. | should have thought that it is preferable to Davis, L. H. Feleppa, M. S.
have a judgment made about what is in the best interests of  Griffin, K .T. (teller) Irwin, J. C.
the patient in the context of the medical treatment than a Lucas, R. I. Roberts, R. R.
judgment by the medical practitioner, ‘The quality of life, Schaefer, C. V. Stefani, J. F.

whatever that means, is something of a much lesser standard.’
| follow the questioning by the Hon. Robert Lucas, and it
raises some importantissues, but ‘best interests of the patient’ . .00~ eading—Division 2—The Care of the Dying
always puts the patient first in an objective sense. If there is The Hon. DIANA LAIDLAW: | move: '
a challenge about the doctor prescribing certain treatment or N LT ‘
omitting to treat in a particular way, it is for the court e%?/?neg?’ line 22—L eave out ‘the dying’ and insert ‘people who
ultimately to say, ‘If you have done it in this way you have y . .
not acted in the best interests of the patient; you have acted® | €xplained with the amendment to clause 3 which passed,
in your own best interests or in the interests of someone eldBis is @ more personal way of addressing our intent, and that
and therefore you have committed an offence.’ is to address the needs and care of people.
The Hon. R.D. LAWSON: One ought to consider the ~ Amendment carried. .
existing position. Under section 8 of the Consent to Medical Clause 16—The care of the dying.’
and Dental Procedures Act, a medical practitioner is relieved The Hon. K.T. GRIFFIN: | move:
from civil or criminal liability in respect of the carrying out Page 9, lines 24 to 32—Leave out subsection (1) and insert—

of a medical procedure on a person with his consent if: (1) A medical practitioner responsible for the treatment or care
) . o . of a patient in the terminal phase of a terminal iliness, or a person

(i) the procedure is reasonably appropriate in the circUmya icinating in the treatment or care of the patient under the medical
stances having regard to prevailing medical or dentagractitioner’s supervision, incurs no civil or criminal liability by

. standards; and . . . . administering medical treatment with the intention of relieving pain

(i) the [IJ_rocedure is carried out in good faith and without 4 qistress if—

. negiigence. ' (a) the patient or the patient's representative consents; and

Thirdly, according to subsection (1)(a), the procedure must (b) the medical practitioner or other person acts in good faith

be: and without negligence; and

(c) the treatment is reasonably appropriate having regard to

proper professional standards of palliative care;
even though an incidental effect of the treatment is to hasten the

Majority of 5 for the Ayes.
Clause thus passed.

reasonably appropriate in the circumstances having regard to
prevailing medical or dental standards. . .

The Hon. K.T. Griffin interjecting: death of the patient.
The Hon. R.D. LAWSON: No. Frankly, omissions do not Clause 16 deals with the care of the dying. The existing
add much to the meaning. clause providemter alia that a medical practitioner incurs

The Hon. K.T. Griffin: It is important if a medical no civil or criminal liability by administering medical
practitioner does not do something that he should have dorgeatment with the intention of relieving pain or distress in

in the context of professional standards. accordance with proper professional standards of palliative
~ The Hon. R.D. LAWSON: An omissionis an actin those care. This amendment is similar to my amendment to clause
circumstances. 15. It requires that the treatment must be reasonably appropri-
The Hon. K.T. Griffin interjecting: ate in the circumstances, having regard to proper professional

The Hon. R.D. LAWSON: | beg to differ with the standards of palliative care. | make the point that it is
Attorney-General on that point. To add the word ‘omission’appropriate to qualify the standard instead of relying solely
every time the word ‘act’ appears is merely a verbal flouriston the proper professional standards of palliative care, which,
and does not add much to the meaning. The point | want tgs | have indicated earlier in relation to medical standards, is
make about section 8 of the existing law is that there is &olely an issue within the hands of the medical profession,
perfectly reasonable and commonsense standard applieghereas if one makes a judgment that the treatment is
What the committee recommended, for some reason frankieasonably appropriate, having regard to proper professional
which I cannot now recall, was to adopt the same test but thegtandards of palliative care, that tends to remove to some
to add the requirement— extent the ultimate standard from the medical practition-

The Hon. K.T. Griffin interjecting: er/medical profession. It is consistent with the provisions of

The Hon. R.D. LAWSON: In accordance with proper the present section 8. There is a difference | would suggest
professional standards of medical practice, it seems to me fsetween the two, and the preference | have, for the reasons
be a useful way of describing the substance of what appearsave previously indicated, is for my amendment.
in the existing law. The committee recommended and the Bill  The Hon. DIANA LAIDLAW: | oppose this amendment.
now includes the following provision: | note that the Attorney’s amendment is reasonably similar

... inorder to observe or improve the quality of life. to the amendment that he moved and has just lost on clause
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15. For the reasons that | outlined there, | oppose thand reflex responsiveness but do not return to a cogitative,
measure—the objective assessments, the central distrusdpient state. Some patients in a persistent vegetative state
suppose, or lack of trust in the professional standards afan live for a considerable time after artificial feeding and life
medical practice, and the fact that it is making an alreadgupport systems have been withdrawn. Some patients in a
complex area more difficult. | will not go through all the persistent vegetative state have a swallowing reflex and do
reasons | used when arguing successfully against the earlieot need to be artificially fed. Thus it could be argued that a

amendment. person in a persistent vegetative state is not necessarily
The Committee divided on the amendment: moribund and a doctor who withdrew extraordinary measures
AYES (8) would not receive the protection of clause 16(2). This
Davis, L. H. Griffin, K .T. (teller) amendment will put the matter beyond argument.
Irwin, J. C. Lucas, R. 1. The second way in which clause 16(2) is amended is that
Redford, A. J. Roberts, R. R. new subclause (b) will require two medical practitioners other
Schaefer, C. V. Stefani, J. F. than the treating medical practitioner to concur in the decision
NOES (13) not to use or continue to use life sustaining measures in
Cameron, T. G. Crothers, T. treating a patient. This is an important provision. It introduces
Elliott, M. J. Feleppa, M. S. second opinions, which are the necessary prerequisites to a
Kanck, S. M. Laidlaw, D. V. (teller) medical practitioner’s enjoying immunity from liability.
Lawson, R. D. Levy, J. A. W. Opinions may differ on the number of medical opinions that
Pfitzner, B. S. L. Pickles, C. A. should be required. For example, the House of Lords in
Roberts, T. G. Weatherill, G. Bland’s case endorsed a procedure which had been proposed
Wiese, B. J. by the President of the Family Division. The President of the
Majority of 5 for the Noes. Family Division proposed that the approval of the court

should be sought in all future cases where termination of

Amendment thus negatived. ! , C 4
treatment of a patient in a persistent vegetative state was

The Hon. DIANA LAIDLAW: | move: considered desirable, and in all such applications there should
Page 10, lines 4 and 5—Leave out ‘extraordinary measures’ anlae at least two r.esponSIb!e medical OpInIOI’-lS. )
insert ‘life sustaining measures.’ Where there is no requirement of an application to a court,

This is consequential on earlier amendments where | sougHt S reasonable that the opinion of two medical practitioners,
and Parliament agreed, to get rid of the term ‘extraordinarfPart from the treating doctor, should be required. The third

measures’ and insert the term ‘life sustaining measures. ¢hange to the subclause is to provide that not only is the
The Hon. K.T. GRIFFIN: | move: medical practitioner under no duty to use or continue to use

life sustaining measures but that the medical practitioner
@) l— incurs no civil or criminal liability by refraining from using
(a) the effect of using or continuing to use life sustaining©" discontinuing the use of life sustaining measures. The
measures in treating a patient would, in the opinion of theclause is at present drafted in terms of a legal statement that
medical practitioner responsible for the patient's treat-a person has no duty to act in certain circumstances. The
ment or care, be merely to prolong life in a moribund stateprpose of the clause is to define the circumstances in which

without any reasonable prospect of recovery or in a . L P s
persistent vegetative state: and a person will not attract criminal or civil liability by failing

(b) two other medical practitioners who have both personalyt0 act, and the specification of lack of duty is a means to that
examined the patient have certified in writing that they end.

agree with that option; and However, since the previous clause 16(1) is drafted in a

(c) nodirection has been given by the patient or the patient’ . . : . .
representative expressly requiring the use or continuatio%tra'ghtforward manner in terms of not incurring civil or

of life sustaining measures; criminal liability, | believe it to be better to phrase the
the medical practitioner or a person participating in the treatment ssucceeding clause in the same way. That also has the
care of the patient under the medical practitioner's supervision igdvantage of saying directly what is meant to be achieved

under no duty to use, or to continue to use, life sustaining measur TR
in treating the patient (and therefore incurs no civil or criminal(?ather than saying it indirectly by reference to duty to act.

liability by refraining from using, or discontinuing the use of, life ~ The Hon. DIANA LAIDLAW: | have received advice
sustaining measures). from a doctor working in the Southern Community Hospice
This amendment makes three changes of substance to clal&sed at Daw House and also from Dr Michael Ashby based
16(2). The existing clause 16(2) provides that a medicaft the Royal Adelaide Hospital and the Mary Potter Hospice.
practitioner is, in the absence of an express direction, und&oth opinions are opposed to this amendment moved by the
no duty to use life sustaining measures in treating the patiedittorney. They argue that it imposes a committee style
if the effect of doing so would be merely to prolong life in a decision-making process on the medical practitioner that is
moribund state without any real prospect of recovery. Théinacceptable in the special circumstances in which they
amendment firstly adds that the medical practitioner is undework. Anyone who has been through this process of death
no such duty if the effect would be to prolong the patient'sand dying fully appreciates the care and devotion provided
life in a persistent vegetative state. It can be argued that thete the person who is ill by nurses and doctors in both hospice
is a difference between a moribund state and a persisteatd palliative care situations.
vegetative state. Th®xford English Dictionarydefines | place great reliance on those two doctors and their
moribund as: ‘At the point of death.’ colleagues when considering this amendment. As | say, they
‘Persistent vegetative state’, as | earlier noted, is thdelieve that this committee style decision-making process is
phrase used in the cases and literature to describe thoseacceptable in the special circumstances in which they
patients with irreversible brain damage who, on recoveryvork. They view it to be excessively procedural and, to quote
from a deep coma, pass into a state of seeming wakefulneB®ctor Ashby, ‘a disaster for palliative care in this State’.

Page 10, lines 1 to 6—Leave out subclause (2) and insert—
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That is the advice | have received in relation to this amend- Majority of 5 for the Ayes.

ment. Amendment thus negatived; the Hon. Diana Laidlaw’s
The Hon. CAROLINE SCHAEFER: | cannot under- amendment carried.

stand why the provision of a second opinion would not The Hon. K.T. GRIFFIN: | move:

increase the protection for the medical practitioners involved  page 10, lines 7 to 16—Leave out subclauses (3), (4) and (5) and

rather than decrease it and, as such, | am puzzled as to whigert—

there would be opposition from the very people who | believe (3) for the purposes of the law of the State—

this amendment chooses to protect. (a) the administration of medical treatment for the relief
. of pain or distress in accordance with subsection (1)
The Hon. BERNICE PFITZN_ER' | also oppose the does not constitute an intervening cause of death; and
amendment. The clause deals W|.th care of the dying, and we (b) the non-application or discontinuance of life sustain-
understand that these people are in an incurable state. To have ing measures in accordance with subsection (2) does
this intrusion into their dignity whereby another two medical not constitute an intervening catsé death.

practitioners examine them is a great intrusion on the privacy, " A novus actus intervenieis. a cause that breaks a pre-existing
of a terminally il patient. It would be an onerous task for thehain of causation.
patient—a patient who is perhaps riddled with cancer. Thd hree subclauses are amended by this amendment. First,
examination would have to be quite extensive and intrusivesubclause (3) is amended. The current draft states that
and the dignity of the patient would not be preserved. Icompliance with clause 16(2) and (3) means that the act or
oppose the amendment. omission is not a cause of death. That is a fiction. The act or
The Hon. K.T. GRIEFIN: As the Hon. Caroline Schaefer omission is a cause of death. The purpose of this clause is to
said, there has to be some accountability and some protegnsure that any person who caused the patient to be in a
tion— terminal state cannot use the intervention of measures
The Hon. Bernice Pfitzner: They are dying. authorised by the Bill to escape liability for homicide. For
The Hon. K.T. GRIFFIN: They may be, but when you €xample, suppose A and B have a fight. A hits B, and B falls
are going to discontinue life sustaining measures there af8to a persistent vegetative state. If a medical practitioner
occasions where a medical practitioner is wrong. | woulderminates B’s life support in accordance with the provisions
have thought that it was in the interests of the patient as weff this Bill, the law should be that A can still be prosecuted
as the medical practitioners for there to be a requirement fder homicide, and it should not be possible to argue that A did
protections. In the United Kingdom the ultimate court of not cause the death of B because the doctor did.
appeal has determined that when these sorts of decisions are The purpose of my amendment to subclause (3) is to make
taken—serious decisions about life and death—there ougHfis clear. That would not best be done by stating a fiction
to be an independent assessment apart from the treatitigat the medical treatment was not a cause of death. It was a
doctor, who may well have a close emotional attachmengause of death. It is best stated by saying directly that the
either to the patient or the relatives and would benefit fronictions authorised by this measure do not interrupt the chain
the additional opinions. The only other point | make is thatof causation from the original perpetrator, if there is one. The
the two other issues of principle to which | have referred and-atin for that, as the footnote states, is that the intervening act
which address defects in the existing clause, apart from thauthorised by this measure is not@vus actus interveniens
question of the other medical opinions, do not seem to hav@ new intervening act.
been addressed. | would have thought that they are equally The other parts of this amendment are drafting amend-
as important as the particular objection on the basis of the sorents. Subclause (4) provides that a direction may only be
called committee style of approach to this. given under subclause (2) by a patient’s representative if the
The Hon. M.J. ELLIOTT: Under the Natural Death Act, patient is incapable of making a decision about his or her
which has been in force for some nine years now, one doctagnedical treatment. This is now provided for in the amend-
alone determines whether or not a person is suffering frorment that | moved to clause 4(2), and subclause (5) sets out
a terminal illness. Under that Act it does not have to be thavhat is a patient’s representative. This is now defined in
terminal phase of a terminal illness, but they can simplyclause 4.
determine that a person is suffering from a terminal illness The Hon. DIANA LAIDLAW: | support the amendment.
and the withdrawal of extraordinary measures is not seen to The Hon. ANNE LEVY: If life sustaining measures are
constitute a cause of death. It seems that even the Bill astiirned off, that does not constitute an intervening cause of
now stands is far more restrictive than the Natural Death Actleath. | appreciate the Attorney-General’s argument that, if

has been for the past nine years. A hits B, A should be capable of being charged with murder,
The Committee divided on the Hon. K.T. Griffin’s of having caused the death of B. However, under this
amendment: amendment what would be written on the death certificate as
AYES (13) the cause of death? Would it be the underlying cause, such
Cameron, T. G. Crothers, T. as a massive cancer, or would it be the removal of life
Davis, L. H. Elliott, M. J. sustaining measures. | think this is very important. A large
Kanck, S. M. Laidlaw, D. V. (teller) number of people die from diseases such as cancer, and for
Levy, J. A. W. Pfitzner, B. S. L. the purpose of medical records the cause of death is collected
Pickles, C. A. Roberts, R. R. by the Health Commission, which publishes figures on the
Roberts, T. G. Weatherill, G. number of deaths caused by a particular disease. If the
Wiese, B. J. underlying cause of death is cancer, it would be necessary
NOES (8) that that appear on the death certificate as the cause of death.
Feleppa, M. S. Griffin, K. T. (teller) | want reassurance that the Attorney’s phrase of an interven-
Irwin, J. C. Lawson, R. D. ing cause, aovus actus interveniensould not affect cancer
Lucas, R. I. Redford, A. J. or a particular disease being put on the death certificate as the

Schaefer, C. V. Stefani, J. F. cause of death.
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The Hon. K.T. GRIFFIN: My understanding is that it The Hon. K.T. GRIFFIN: | move:
will not prejudice that at all. Page 13, line 4—Leave out ‘in a vegetative state that is likely to

Amendment carried; clause as amended passed. be permanent’ and insert ‘in a persistent vegetative state’.
Clauses 17 and 18 passed. Amendment carried.
Schedule 1—'Medical power of attorney.’ The Hon. BERNICE PFITZNER: | move:

The Hon. BERNICE PFITZNER: | move: Page 13, lines 7 to 11—Leave out and insert ‘| am not to be
Page 12, after line 19—Insert under the space for the Signaturesubjected to life sustaining measures if the effect of so doing would

Datedthe  day of 19 . be merely to prolong life in a moribund state without any real
L . . : t of A

This is a technical amendment regarding dating of th rospec © _recovery_ . L

schedule. he intention of this amendment is to simplify the advance
The Hon. DIANA LAIDLAW: | accept the amendment. directive, especially when we have people as young as 18
Amendment carried having to sign it. At present, the directive has two options: the
The Hon BERNICE.PFITZNER- | move: first part is a simplified provision, which states that a person

Page 12, line 23—Leave out ‘my principal's desires so far as theis not to be subjected to extraordinary measures if they will
are known fo me’ and insert ‘the conditions and directions set ou¥end to prolong life without any real prospect of recovery; and

above’. the second part goes into the details of the kinds of medical

I am not sure that | should proceed with that treatment that the person wants. | am concerned that a very
g e .. detailed advance directive could be couched in medical

ins;l;zit:g%néeﬁ.gﬁ?gg:)r\vegvhat happens if there is specific jargon which, | feel, could lead to litigation. | have two copies

The Hon. BERNICE PEITZNER: | understand that this of draft advance directives. One has been drafted locally, and

refers to clause 7. which is to put the best interests of thI will read to my colleagues the kinds of details for medical
' P freatment that a person nominated to sign this schedule might

g;igt(%Ién?néhga:_?g%aelmbaodycgz;ggl é?gg{gg@ and thehave to understand. The section explains the medical
The Ci—IAIRMAN' tis ccr))llqsequential conditions to which this directive applies, as follows:

. : (a) in the terminal phase of an incurable illness.
The Hon. K.T. GRIFFIN: | would have thought that it (b) [that | am] permanently unconscious—
was necessary because, if you look at the form of the medical . - . .
power of attorney, you will see that it states: which is rather difficult to ascertain sometimes—

: : i i but irreversibly brain damaged, such as in the persistent
2. | authorise my medical agent to make decisions about m r conscious : '
medical treatment if | should become unable to do so for myself. gegetatlve state or advanced dementia. ..

3. | require my agent to observe the following conditions andThey then go on to explain what the persistent vegetative
directions in exercising, or in relation to the exercise of, the powerstate means:
conferred by this power of attorney. ; . . .
) .. . astate in which severe and irreversible damage has occurred
| would have thought that it was necessary for the attorneyo the higher cortical centres of the brain (e.g. after stroke or head

at least to acknowledge that the grant of powers is acceptegjury), but the brain stem is intact and consequently the vital
upon the conditions which are set out and not just an issue &flexcljve ‘;U”Ct'ons ff thke fbc|>dy. continue. The patient may have .
the ‘principal’s desires so far as they are known to Me’. ItiShe apia (o aormnicete talk coo of hear o Lo does appearto
already covered in the body of the Bill that the attorney is o L
required to act in a— The Hon. Caroline Schaefer mtgrjectmg._ _ _

The CHAIRMAN: | point out that, in clause 7, the Hon. The Hon. BERNICE PFITZNER: Yes, thisis allin the

Bernice Pfitzner moved an amendment, which related to ne ?ﬁﬂ;ﬁigffgﬂ\ée tth;t m;troegeescltgp Oegéglesnggtlfolrjv(\)/?eri: y
clause 7(7) and which stated that the powers conferred by lows: yetal P q

medical power of attorney must be exercised in accordanc® o ) ) ) )

with any law, conditions and directions contained in the Progressive impairment of brain function, with variable features

- - R .~ .. “and time course. Common features include loss of interest in life,
medical power of attorney. | think that this is just bringing it personality change and recent memory loss with anti-social and
into line with that, is it not? disinhibited behaviour and depression. Sleep disturbance and
The Hon. BERNICE PFITZNER: | understood that wander!ng, loss (_)f bowel and bladder antroloften occurs.
Parliamentary Counsel directed it would be necessary for thi%‘creas'gg Conf.us'og‘ %n_c(ijgompletg somaltdns”mtggrattr:on lead t°1t_"r‘19

- - person becoming bedridden, and eventually death occurs. The
to be inserted if that amendment was accepted. commonest cause of dementia over 60 years is Alzheimer's disease.

The CHAIRMAN: It was accepted.

The Hon. BERNICE PEITZNER: | was directed that That is a rather contentious statement. The following passage

this is a consequential amendment. relates to cardiopulmonary .res.uscnatlon (QPR): o
Amendment carried. ventlation - when & perons. breathing and hearibeat have
The Hon. BERNICE PFITZNER: | move: stopped. . . P 9

Page 12, after line 26—Insert under the space for the signaturernat js the draft of an advance directive. Because of the
,Da,lted the ,day of 19 ) lateness of the hour | will refer to another one only briefly.

This is a technical amendment which dates the schedule, @ss a personal health directive put up by a Canadian group

does the amendment to line 34. and it contains a chart with the categories of life threatening
Amendment carried. iliness, feeding and cardiac arrest. Under that it states that if
The Hon. BERNICE PFITZNER: | move: the condition is reversible four things should be done,
Page 12, after line 34—Insert under the space for the signature-+avolving palliative, limited, surgical and intensive catego-
Datedthe  day of 19. ries. If it is irreversible, there are, again, four things to be
Amendment carried; schedule as amended passed. done: palliative, limited, surgical and intensive. They then
Schedule 2—'Direction under section 6 of the Consent talefine ‘reversible condition’ as follows:

Medical Treatment and Palliative Care Act 1994/ ... condition that may be cured without any remaining disability;
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That is a rather contentious description. ‘lrreversiblemeasures it will restrict you and, over and above that, it will

condition’ is then defined as follows: cause a lot of arguments, dissent and, in the end, litigation.
[one] that will leave lasting disabilities; . multiple sclerosis, That is the point of the amendment. _
severe head injury, Alzheimer’s disease. The Hon. T. CROTHERS: Members are having

It then explains in technical medical jargon ‘palliative care’, Problems with what is a complex matter. However, at the
‘limited care’, ‘surgical care’ and ‘intensive care’. | have a mMoment | have the problem of having putin two successive
great worry about these advance directives and have mové@ hour days and 1 am suffering from a lack of sleep suffi-
the amendment with that concern in mind. | would like thisC!€Nt to prevent my being able to grasp the matter with the

simple advance directive rather than the more detailed argPMmmonsense which is required and which was embraced by
difficult advance directive. the Leader of the Government in this Chamber. In the

The Hon. M.J. ELLIOTT: We will go through this interests of commonsense and a capacity to address the matter
whole exercise again, | presume tomorrow. | oppose th@roperly, might I suggest at this stage that his suggestion be

amendment. The vast majority of people who fill out ant@ken up? _

advance directive will fill it out in the terms that the Hon. . The Hon. R.l. LUCAS: It seems that some members
Ms Pfitzner proposes. However, the amendment does ngpnkthat if we conclude this tonight we will haveaclean Bill
allow anybody to do anything different. If a person chooses?Y tomorrow. They ought to know that that is not the case;
because they have knowledge or whatever, to do a mo'iﬁe staff are superhu.marll but not quite that superhuman, so
elaborate advance directive, surely that is their right. Whilsi1® Prospect of passing it tonight will not mean we have a
some people who are happy to deny all extraordinar lean Bill for tomorrow. As | understand the process, whether
measures, there may be some people who will say, ‘There a&e complete it tonight or tomorrow, we will get a clean Bill

some extraordinary measures | do want tried and some thdP™M€ time before next Tuesday; we hope on Friday, so that
I don't, and they are quite explicit about it. members and Parliamentary Counsel can go over it. | know

| know that the Hon. Mr Irwin has made comment aboutthe Hon. Mr Elliott th"?ks —and some othe_rs may W(.:"" have
e same view—that if we complete it tonight we will have

people i comas and he factthat ey it come oL, i cean il oo and can ecomi 1 hen Tt wi o
certain circumstances, ‘I don’t want it. | do not think we P& possible. On my understandln_g, the recommittal will have
should make this advance directive too inflexible, everf® P€ On Tuesday next week. | will make the comment that |
though | suspect that the vast majority of people who choos\ﬁ(anted to make earlier.

to do them will probably do them in exactly the terms that One of my concerns about this issue relates to a number
the Hon. Ms Pfitzner suggested. of the other issues in the Act. From the (I presume) informed

The Hon. Anne Levy interjecting: _opi_nior_1 of a number of med_ical practitione_rs who have given
The CHAIRMAN: Order! |nd|c§1t|ons_by way of po§S|bIe advance dl_rectlves, t.he Hon.
: ~ o Bernice Pfitzner has raised a whole series of options, for
The Hon. M.J. ELLIOTT: That's right. That was a example, that this legislation will apply to cases such as
reasonable interjection. | do very strongly oppose the,y e dementia and in particular to Alzheimer's disease.
amgndment. When th|§ fo.rm is available, | W?U|d expect: |, rejation to this issue, which has arisen on a number of
advice to be a"a."?b_'e with it. People could say, H'ere IS ON&ccasions throughout the Bill, | refer back to the definition
way you could fill itin, or there are other options.” | would ¢ e terming| phase of a terminal illness. There were widely
_r:opg and explect that exp:_lanatory material would come W'tlaiffering views in the debate that we had earlier, but the
1tgiving peopie some options. argument that | was trying to develop was that because of the
The Hon. DIANA LAIDLAW: _ 1, too, oppose the de%inition in the Bill ofgtgrminal phgse of aterminal illness
amendment and argue that itis too limiting, very much in thge aning the phase of the illness reached when there is no real
sense that the Hon. Mr Elliott did. It is important to recognise, rospect of recovery or remission of symptoms, | take it that
that _the amen_dment does not allow a person scope @e Hon, Bernice Pfitzner’s examples from medical practi-
nominate particular forms of treatment. Clause 6(2)(@}ioners who have lodged or who will lodge advance directives

provides: are clearly of the view that this provision will apply to
A direction under this section must be in a form prescribed bypersons with advanced dementia or Alzheimer’s disease on
section 2 or in a form prescribed by regulation. the basis that the Bill, when it refers to the terminal phase of

I understand that it would be the Minister’s intention, aftera terminal illness, makes reference to it. That issue was
discussion with Dr Michael Ashby and others involved in thedebated last time and many members argued that was not the
hospice and palliative care movement, is to market test ease. Again, we have argued about it this time and some
number of forms to see what the response is generally to thatembers have argued that is not the case and that we are not
and then to prescribe that form by regulation. So, we are natilking about people in those positions. How many thousands
confined to this form, and the Bill already provides for thatof people are there with Alzheimer's disease? There is now
other alternative by way of regulation, which | understand thea national publicity campaign talking about the tens of
Minister wishes to exercise. thousands of people with Alzheimer’s disease.

The Hon. BERNICE PFITZNER: | think that, rather The Hon. Anne Levy: How many of them are on drips?
than limiting it, this is making it more flexible, because the  The Hon. R.l. LUCAS: | have no idea. We are not just
term is ‘life sustaining measures’, and the only thing it doegalking about drips.
not detail is the kind of life sustaining measures. My concern The Hon. Anne Levy: Life sustaining measures.
is that different experts will interpret all those various The Hon. R.I. LUCAS: You have missed the point that
medical procedures quite differently. A general practitionedl was making. It is not just in relation to the advance direc-
will interpret some of those life sustaining measures quitdive; it is in relation to all the other aspects of the Bill and
differently from how a specialist interprets them. It is my whether the terminal phase of a terminal illness applies to
concern that if you actually denote the type of life sustainingoeople other than those whom some of us were talking
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about—someone who is in a coma or someone who is flat on Page 13, after line 14—Insert under the space for the signature—
his back with drips and a whole variety of other extraordinary Datedthe  dayof  19.

measures being applied to them. The argument was that tfiénis amendment is consequential.

terminal phase of a terminal illness could apply to arange of Amendment carried.

other conditions because of its definition. Having heard the The Hon. BERNICE PFITZNER: | move:

Hon. Bernice Pfitzner's advance directives written by a page 13, after line 22—Insert under the space for the signature—
number of medical practitioners, surgeons or experts— Dated the  day of 19.

An honourable member interjecting: This is consequential.

The Hon. R.I. LUCAS: Mr Ashby wrote it. Mr Ashby is Amendment carried; schedule as amended passed.
the expert whom a number of members have been quoting Schedule 3—'Repeal and transitional provisions and
(the Hon. Sandra Kanck and the Hon. Diana Laidlaw) agonsequential amendments.’
being the expert in this area and he has indicated that this Bill  The Hon. DIANA LAIDLAW: | move:
refers to people with Alzheimer’s disease or advanced Page 14, line 10—After ‘extraordinary measures’ insert ‘as
dementia. That is confirmation from the most senior adviseréefined in that Act.
that the provisions of the Bill relate to a whole range ofThis simply clarifies the situation. It is a drafting amendment.
people whom some members have previously argued we were Amendment carried; schedule as amended passed.
not talking about. | repeat the point made by the Hon. Mr  Long title.

Elliott in relation to problems in connection with the defini-  The Hon. DIANA LAIDLAW: | move:
tion of a terminal phase of aterminal illness. Based on advice Page 1, line 7—Leave out ‘the dying’ and insert ‘people who are
from Mr Ashby and others, | indicate that my view remainsdying’.
gxactly the same on that matter, and something needs to be Amendment carried; title as amended passed.
one.

The Hon. DIANA LAIDLAW: |indicated earlier thatwe =~ SOUTH AUSTRALIAN WATER CORPORATION
have clause 6 which provides that the directive can be in the BILL
form as in schedule 2 or by regulation. It is the Minister’s . i
intention to do it by regulation after Michael Ashby and = Received from the House of Assembly and read a first
others have canvassed opinion on a variety of forms that hane.

been roducedr s pupc e vats o et 05 M1 S TRALAN COUNTRY ARTS TRUST
'’ (TOURING PROGRAMS) AMENDMENT BILL

the Minister and others. We can argue for the next 20 hours
about what is in schedule 2, but we have provided the
alternative in the Bill that it can be by regulation, and it is the
Minister’s intention that it will be by regulation.

The CHAIRMAN: There is a small amendment that ELECTRICAL PRODUCTS (ADMINISTRATION)

Returned from the House of Assembly without amend-
ment.

should be made to the Hon. Bernice Pfitzner's amendment. AMENDMENT BILL

Instead of ‘extraordinary measures’ we revert to what appears

in the Bill—'life sustaining’. Will you move that that Received from the House of Assembly and read a first
amendment be agreed to? time.

The Hon. BERNICE PFITZNER: | move to have that
amendment included.

Amendment negatived. At 12.26 a.m. the Council adjourned until Thursday 27
The Hon. BERNICE PFITZNER: | move: October at 2.15 p.m.

ADJOURNMENT



