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LEGISLATIVE COUNCIL those entltle(_i to aright of return to the city after four years’
country service.
At the same time, the department has to appoint new
Thursday 17 November 1994 teachers to teach in many country schools. The curriculum

guarantee agreement entered into by the previous Govern-
ment with the Institute of Teachers in 1989 has ensured that
the Department for Education and Children’s Services is
constrained in its executive decision making and has resulted
in substantial ongoing and unnecessary expense.

Petitions signed by 728 residents of South Australig 1 Nis @greement has meant that each year, even though we
praying that the Legislative Council will pass a law to make'av€ @ Surplus of teachers, up to 250 new permanent teachers

the commission of sodomy a criminal offence, to prevent thid!2v€ been appointed to fill country positions. The annual cost

serious health hazard from being promoted in the media an 12thi$”. institu(tji%r;a!__ilisgltjr surplus Oft tLgachers ist abct)ué
educational institutions as a valid form of sexual intercourse miflion, an miflion was spent this year on targete

were presented by the Hons. Bernice Pfitzner, G. WeatherficParation packages for surplus teachers. L
P Y ' The staffing practices that this Government has inherited

and J.C. lrwin. . X
g . meant that where a permanent teaching vacancy occurred in
Petitions received. C
a country school, where members of the existing teacher work

The PRESIDENT (Hon. Peter Dunn)took the Chair at
2.15 p.m. and read prayers.

SODOMY

PAPER TABLED force did not choose to take up the position, new recruits were
brought into the system. In turn, each of these 250 new
The following paper was laid on the table: recruits would be entitled to return to the metropolitan area
By the Minister for Education and Children’s Services &fter four years’ service. Each year up to 250 teachers would
(Hon. R.I. Lucas)— return to the metropolitan area, and again the task of filling
State Supply Board—Report, 1993-04. :Z(e;rﬁti)énmns left by them would be filled by up to 250 new
PUBLIC SECTOR WAGE OFFER This process, designed by the former Government, created

this institutionalised surplus. If the current Government does

The Hon. R.I. LUCAS (Minister for Education and not act now, we Wi.|| still have surplus teachers retur.ning from

Children’s Services): | seek leave to table a copy of the COUNtry positions in the year 2000 and beyond. This Govern-
ministerial statement made by the Minister for IndustrialMént IS still faced with the problem of staffing country
Affairs in another place today on the subject of the publicSCn0ols, butits new initiatives will break the cycle which has

sector wage offer. given us this surplus.
Leave granted. Next year the Government will appoint about 150 new

teachers to fill vacancies which have occurred in schools,
INDONESIAN MINISTER most of which are in the country. The Government will fill

these positions through a mixture of permanent appointments

The Hon. R.I. LUCAS (Minister for Education and and fixed term appointments for three years. Permanent
Children’s Services): | seek leave to table a copy of the appointments will be offered to new recruits, who will take

ministerial statement made by the Minister for Industry,up positions in very remote schools. Other permanent
Manufacturing, Small Business and Regional Deve|0pmer@08i'[i0n5 will be offered where there is a known lack of

on the subject of the visit to South Australia of the Indonesiargxpertise in the system, for example, in the Languages Other

Minister of Public Works. Than English programs. Probably about 80 permanent
Leave granted. appointments will be made under this process.

The Government is therefore making permanent appoint-

RADIOACTIVE MATERIAL ments only in areas of greatest need. The remaining appoint-

ments will be for a fixed three year term. This new strategy

The Hon. R.I. LUCAS (Minister for Education and will allow permanent vacancies, particularly those in regional
Children’s Services): | seek leave to table a copy of the areas, to be filled by teachers on fixed term appointments for
ministerial statement made by the Premier in another placaree years. Outstanding, enthusiastic teachers appointed

today on the subject of the transfer of low level radioactiveunder this scheme will then be able to apply on merit for

waste to Woomera. further appointments in the system, perhaps at the same
Leave granted. school.
Another feature of the new scheme is that principals will
TEACHER RECRUITMENT play a key role in the appointment of a teacher to their school.

This will allow a close match between the special and often

The Hon. R.I. LUCAS (Minister for Education and  unique needs of the country school and the talents of the
Children’s Services): | seek leave to make a ministerial individual teacher. Many of these new fixed term appoint-
statement about teacher recruitment. ments will be ideal for enthusiastic teachers graduating from

Leave granted. university and looking for their first job, or for the experi-

The Hon. R.l. LUCAS: Every year, as a result of enced contract teacher looking for stability of appointment.
industrial arrangements entered into by the previous Labor The new scheme has many features which are attractive
Government and the South Australian Institute of Teacherdp parents, teachers and principals. Vacancies will be filled
the Department for Education and Children’s Services has upy teachers who want to be in the country; there will be a
to 250 surplus teachers in the metropolitan area because dbse match between a school’s needs and the talents of the
guaranteed conditions for certain groups of teachers such &sacher; and the opportunity exists to keep the outstanding
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teacher in the school for another term appointment, subject,
of course, to a selection and merit process. QUESTION TIME

There will be no loss of quality in country schools through SCHOOL PROPERTIES
the Government’s initiative. It must be remembered that a

significant number of teachers who are appointed to country The Hon. CAROLYN PICKLES: | seek leave to make
schools on a permanent basis are leaving the country schogbyief explanation before asking the Minister for Education

after four years, anyway, to return to the city. There are ugind Children’s Services a question about the sale of school
to 4 000 applications each year from which to choose, anfroperties.

principals will ensure that they get the most dynamic and | eave granted.

effective teachers to meet the needs of their communities. The Hon. CAROLYN PICKLES: In response to a

It is important to note that the new changes will not affectquestion asked during the debate on the Appropriation Bill
the rights of permanent teachers currently in the system. THe Minister has advised that the education budget includes
four year right of return conditions for country areas will $18 million from the sale of surplus properties. The Minister
continue for existing teachers and will still be available forlisted nine properties, those expected to realise more than
remote and isolated teachers and for those who are subjet00 000 and valued at a total of $9.5 million. That left
specialists in areas of high demand. It is important to not&8.5 million worth of sales not identified. The Minister said
that this change will not mean a further reduction in the totathat due to the complex and sensitive nature of the negotia-
number of teachers, but simply means a change in the natutions consultation process it was inappropriate to release
of the appointment of teachers. It will also mean that the totatletails until the properties were formally declared surplus.
number of TSPs to be offered in the department will beThis means that the budget requires the sale of schools not yet
increased due to these additional surplus teachers, tleeclared surplus, and one presumes they are not yet closed
declining enrolment factor and the need to hire up to 150 newbut are about to be. My questions to the Minister are:
teachers. Whilst the budget cut remains at 420 teachers, the 1. Isthe sensitive consultation process that precludes the
total number of TSPs for teachers will be somewhere betweddinister from listing those properties to be sold the same
650 and 690. process that he has initiated with schools under review for

My statement this afternoon would not be complete®/OSUre? N _
without reference to the astonishing statements of the union 2- HOW many schools must the Minister close this year
leadership on this issue. The President of the Institute P Meet his sales budget of $18 million? ,
Teachers, Ms Clare McCarty, claimed this morning thatthe 1he Hon. R.I. LUCAS: The Government's commitment
Government was trying to staff schools with a casual workn relation to school closures has been stated on a number of
force. This claim is wrong because, as | have already said, tfecasions. Briefly, | will restate it for the Leader of the
Government is appointing new teachers either as permaneRPROsition. It is simply that— .
appointments or for a fixed term of three years. Ms McCarty, The Hon. Carolyn Pickles: Just answer my question.
in opposing teachers being appointed on a fixed term of three The Hon. R.I. LUCAS: | will do that as well. Itis simply
years, stated this morning on ABC radio that: that the Government’s policy in relation to school closures

is exactly the same policy as the Leader of the Opposition

Casual teachers certainly don't help students. They are a floating;nported with the Labor Government in relation to school
population, which means that it is very difficult for them to relate on

a long-term basis to students when they are learning, and ven%JOS“reS- We are Continl_Jing the same policy. On that basis,
difficult for them to be able to relate in the long term to parents. We have given a commitment that the ballpark number of

closures over the four years of this Liberal Government’s

On behalf of the Government— parliamentary term will be about 40. The numbers that have
Members interjecting: been factored into this budget and future budgets are
The PRESIDENT: Order! consistent with that policy announcement. Nothing that

) ) comes from the 1994-95 budget will, in effect, change that
The Hon. R.I. LUCAS: —I reject absolutely the union’s  policy position. There is no answer, as | have indicated

claim— before, as to hit lists of schools, because that is not the way
The Hon. L.H. Davis: On a clear day you cannot see We operate. We operate in a true consultative fashion in
forever. relation to school rationalisation and closure. We are

] interested in sitting down and talking with parents, teachers,
The PRESIDENT: Order! principals and the community before we make the final
The Hon. R.I. LUCAS: On behalf of the Government | decision.

reject absolutely SAIT’s claim that casual teachers certainly The Hon. Carolyn Pickles interjecting:

do not help students. | have already received a small number The Hon. R.I. LUCAS: | have never been coy about

of complaints this morning from teachers about what theysaying where the buck stops: the final decision rests with the

describe as a completely unwarranted attack by the Instituginister. Irrespective of what the particular recommendations
of Teachers on their professional ability. | share the view ofmight be from varying groups, in the end the Minister must
these teachers— accept responsibility for these very difficult decisions. | have
Members interjecting: explaineﬁ the reasor_ll_ifoﬁgat _tl)lt_afor;e, and Ldo no; inten_d tlo
go over them again. The million factored into the capita
The PRESIDENT: Order! works budget this year pales into insignificance when
The Hon. R.l. LUCAS:—and want to place on record the compared with the last budget of the Labor Government. The

Government's appreciation of the outstanding performanceast budget of the Labor Government factored in $32 million

by many contract teachers and teachers appointed for fixedorth of land sales, school closures and facilities to pay for

terms of up to three years. the capital works budget. If the Leader of the Opposition is—
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The Hon. L.H. Davis interjecting: Downs, not at the artificially high prices that are now being

The Hon. R.I. LUCAS: Exactly. If the Hon. Ms Pick- paid because of the housing shortage in Roxby Downs? If
les— not, why not?

The Hon. Carolyn Pickles interjecting: The Hon. DIANA LAIDLAW: More land will have to

The Hon. R.I. LUCAS: There is no secret aboutit. |am be made available to accommodate the expansion that
the one who gave you the information. It was in the Appropri-Western Mining is considering undertaking at that site. As the
ation Bill debate. | have discussed it with the Institute ofHon. Legh Davis has said, it is becoming a bigger and better
Teachers, with principals, with teachers and with parents. inirage in the desert each year. | will refer the honourable
wrote you a letter in response to your question in themember’s questions in relation to affordable housing and
Appropriation Bill debate saying, ‘Here is the answer.’ No-access to the Minister and bring back a reply.
one is hiding anything. We are an open Government and we
seek wherever possible to allow members to enter into these RADIOACTIVE MATERIAL
sorts of discussions. If you want to compare $18 million in
this financial year, compare it with the $32 million of the ~ The Hon. T.G. ROBERTS: | seek leave to make a brief
Labor Government in the last financial year to balance th€xplanation before asking the Minister for Transport a
capital works budget. guestion about the transport of radioactive waste referred to

| can make it no clearer than that. The total number we ar# @ ministerial statement tabled today.
talking about is 40 for the four years. The 1994-95 budget Leave granted.
figure of $18 million does not affect that calculation, so there The Hon. T.G. ROBERTS: The questions | will be
will not be a rush in the next six weeks to close down 10 orasking come out of not what is in the ministerial statement
20 schools without consultation or without notice. | havebut what is not in it. The introduction actually tries to collar
given my undertaking in relation to that. We will continue the previous Government, the present Opposition, into a
with our policy of discussion and consultation. | can add ngposition where an agreement was given to the Common-
more than that. There will be no wholesale closure of schoolgealth to transport low level radioactive waste to Woomera,
in the next four to six weeks which takes us out of this ball-but in actual fact, for those people who read the ministerial
park of 40 school closures over the four years, an undertakingtatement closely, they will see that discussions were

which I have given on a number of occasions. commenced in 1986, and it is my information that there was
never any finalisation of those discussions and no decisions
ROXBY DOWNS were made.

. The Hon. Diana Laidlaw: You got tossed out of govern-
The Hon. R.R. ROBERTS:| seek leave to make a brief ment.
explanation before asking the Minister representing the The Hon. T.G. ROBERTS: The interjector says that we
Minister for Housing, Urban Development and Localyere tossed out of government, and that is quite an accurate
Government Relations a question about the availability ofeflection of the result of the December election. It is logical
housing and housing land at Roxby Downs. to assume that those negotiations were never finalised and
Leave granted. . agreements were never reached, because | understand that the
The Hon. R.R. ROBERTS: | have been advised of, and fina| negotiations took place in the life of the current
I have observed first hand, the problem of the lack of housings gyernment with the Premier and probably the Minister for
land and the cost of housing available to residents at Roxbilines. 1 am not quite sure who was involved in discussions,
Downs. Not only is there a shortage of available housing bujt | suspect that the final discussions took place under the
also the cost of private rentals is quite extreme, with theyrrent Government.
example of a two bedroom flat costing approximately $185 \y questions to the Minister for Transport are as follows,
per week. | am also told that this has forced some 40 workerg, 4 | have other questions of other Ministers that do not

and in some cases their families to seek accommodation iéﬁrectly come under the portfolio of the Minister for

Andamooka, despite the state of the road and the cost tﬁansport, and | ask her to pass them on to the relevant
commute between Andamooka and Roxby Downs. TQuinister:

there arc hundreds of square Klometres of and around but & VDBt route are the trucks taking?
outside the Roxby Downs designated boundaries, people cap t|2mg|\?v\|llvl Ezrg;;g?:rst\;v&b(?a%z%d’ and over what period
build only on limited sized blocks of less than a quarter of an 3. Will the convov trav ItF;w .h declared lear f
acre in most instances, with block prices being in arange of > 7 y travel through declared nuclear iree
$28 000 to $30 000, which is unusually high for a countryzones' . .
area. .'Ijhe questions that will probably have to go to other

I understand that the situation may have arisen as a resdffinisters are: i
of the original indenture agreement. However, many people 1- What type of waste are we storing?
would like to take up larger blocks but they cannot, even if 2. What compensation, if any, is being requested by the
they can afford to do so. | am also advised that the future optate Government?
Roxby Downs is assured, given the recently announced The Hon. DIANA LAIDLAW: In phrasing his question,
expansion plans for the mine facility. In view of this, my the honourable member did acknowledge the Premier's
questions to the Minister representing the Minister foropening paragraph which reads:
Housing, Urban Development and Local Government Members are aware that in 1986 the former South Australian
Relations are: will the Minister investigate whether affordableGovernment began discussions with the Federal Government about
land can be made available to current and future residents gfStorage site for low level radioactive waste.
Roxby Downs; and will the Minister investigate fully the The matter that is being transferred remains low level
option of providing limited affordable housing at Roxby radioactive waste. The statement from the Premier also
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indicates that the South Australian Government has had nancle would be happier and thus better behaved in a place
say in the Commonwealth Government’s decision— where he could at least go for walks. Another problem was
The Hon. Carolyn Pickles interjecting: that the rest home had many serious managerial problems that
The Hon. DIANA LAIDLAW: No negotiation in terms she has since reported to the appropriate authorities.
of whether or not we had a say in the decision by the The man was moved into his new residence, this time a
Commonwealth to transfer the material to CommonwealthhosteL and lived happ”y there for 12 months. He continued
owned land in South Australia. That was a decision made by have day-care programs three days a week. Although the
the Federal Government. The State Government was n@bstel was more professionally run and a much nicer place,
involved in that decision. | understand that permits were tgis behaviour once again became a problem. The niece was
be issued, and that matter was to be the responsibility of thg\d that her uncle could no longer stay there. An IDSC
Minister for Health and possibly the Minister for Emergency official suggested that he be transferred to a hostel at Victor
Services. They were not to be issued by the Department ¢farbor, Whyalla or Port Lincoln. However, the niece did not
Transport, because we are not involved in that area. Furthaselieve that this would be acceptable because there would be

| un_derstand that_the Minister for Emergency Services and thgg family support at those p|aces nor any emergency support
Police Commissioner are aware of the route thatthe— g5 was available at Glenside or Hillcrest.

The Hon. R.R. Roberts interjecting:

In frustration, the man’s niece decided that her uncle could
The Hon. DIANA LAIDLAW: No, it is not our responsi- ! : ! ! u u

live with her and her family as they had a self-contained room
; -2 . &t the back of the house. As a nurse and a mother she was
Department of Transport’s responsibility for permits would repared to take on the work of daily baths, providing meals

be for A-doubles and B-doubles, not in terms of dangerouz,j gther general caring duties but, after only one week, the

or radioactive waste. They are specifically defined responsfan's behavioural problems re-emerged. On his seventh

bilities under other Acts. In terms of radioactive material, tha‘rnight with his niece he decided he did not want to sleep in his

is legislation that the Hon. Jennifer Cashmore introducedn room and made up all sorts of child-like excuses. The
back in the 1979-82 Parliament, and that is committed t0 thiace who did not want to set a precedent, did not aIIoW him

Minister for Health. The Police Commissioner, as | indicated ? sleep on the couch and told him to go back to his room.
also has been made aware of the route that the trucks wi . L .
At this he started screaming in a loud voice at the back

travel. | will refer the honourable member’s other questions . ; . .
to the relevant Ministers and bring back a reply. door in the middle of the night, which would not have been
greatly appreciated by neighbours. She let him inside again.
MENTAL HEALTH The niece tried to reason with her uncle about his bad
behaviour and warned him that if he did not behave he could
The Hon. SANDRA KANCK: | seek leave to make a hot stay with her. Meanwhile, the niece’s husband decided
brief explanation before asking the Minister for Transportthat he and their young son must sleep somewhere else that
representing the Minister for Health, a question about suppoftight so they went to a friend’s place. As the niece had
for mental health patients and their families. already lost sleep the night before, due to her uncle’'s bad
Leave granted. behaviour, she decided that she could not cope any more. She
The Hon. SANDRA KANCK: |would like to give some ~ rang for an ambulance to take him to Glenside Hospital but
background about the difficulties surrounding the family ofwas told that in order to do this he had to be assessed as a
amentally and intellectually disabled man. The man, who i§letained patient.
almost 50 years old, came from a small farming community ~ She rang the doctor. A locum came but, as her uncle was
on the West Coast of South Australia. Due to the distancenot assessed as being a danger to himself or others, he was
lack of information and facilities, the man did not have not assessed as being detainable. So, in total despair, the
appropriate health care as a boy and a young man. By th#ece put him in a taxi and sent him to Glenside. She then
time he was 40 years old his condition, both mental andelephoned to tell the hospital he was on his way, and he was
physical, had deteriorated to the extent that he could nfinally admitted into Glenside as a ‘homeless person’. | have
longer live on the farm with his two brothers. He was been informed that this story is not unusual and that, because
subsequently admitted to Hillcrest Hospital where he wasunding is so tight, IDSC workers are only prepared to take
diagnosed as having schizophrenia. on patients in crisis situations. It is not uncommon that the
Later, the diagnosis was changed to a so-called ‘duabbnly way IDSC will provide any support is when a parent
diagnosis which means he was suffering both psychologicalrops off their child, an elderly parent or relatives because
problems and intellectual disability and which has led to thehey can no longer cope. My questions to the Minister are:
passing of the buck for his responsibility in the mental health 1 |5 the Minister aware that due to IDSC’s lack of

area. After a few weeks at Hillcrest he was transferred to nding it is providing assistance only to families who can no
rest home where he had his meals prepared for him andnger cope?

attended day-care programs three days a week. The other four

2. Who is responsible for those patients with dual
days of the week he spent at the rest home and, as the home . . .
Wa)g locked, he could r?ot leave the premises, even for walk 1agnosis when neither the IDSC nor the South Australian

Thus, he soon became very bored and depressed and beégﬁntal health services want to fund the care of such patients?

sleep;ing during the days when he stayed at the home. 3. If Strathmont continues to reduce its services what
Subsequently, his behaviour deteriorated. He was takingcilities will be made available to those intellectually

money and clothes (and wearing them) from other resident&tarded people, such as this man, who cannot live independ-

and pinching cigarettes, even breaking a glass window to g@t”“y

to the cigarettes as they were locked away. A caring niece, The Hon. DIANA LAIDLAW: | will refer those

who is a nurse and who has spent much time and energy tpuestions to my colleague in another place and bring back a

ensure that her uncle is properly cared for, decided that heeply.
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AFFIRMATIVE ACTION er, a question about rate remissions.
) Leave granted.

The Hon. ANNE LEVY: | seek leave to make a brief  The Hon. CAROLINE SCHAEFER: It has been brought
explanation befpre ask|r]g thg M|n|§ter for the Status ofg my notice that some people who have taken either
Women a question on affirmative action. voluntarily separation packages or targeted separation

Leave granted. packages may be double dipping into Government funds. The

The Hon. ANNE LEVY: In March | asked the Minister City of Port Augusta received from the Department for
whether the current Government was continuing the policy-amily and Community Services $22 231 for rate remissions
of the previous Government, whereby, through State Suppljer the financial year 1993-94. Of this sum $10 770 was paid
the Government had stated that it would not purchase arip 68 property owners who were known by local residents to
goods or services from companies which were named in theave received separation packages. Itis well recognised that
Federal Parliament as having not complied with the Federdlot all packages were for large sums and, after payment of
affirmative action legislation. As | am sure members know,mortgages, etc., many people may not be in comfortable
about six or eight firms each year are named in the Federgircumstances and may indeed need rate remission. However,
Parliament as not complying with affirmative action legisla-some packages were for large sums, and it is certainly
tion. considered within Port Augusta that some packages have

The previous Government had indicated that it would noP€€n disposed into large assets so that access can now be
purchase goods or services from any firms so named un@ained to Government assistance. It would seem unlikely that
they were removed from the list provided by the Common hiS practice is isolated to Port Augusta. Can the Minister
wealth Government. A couple of months later the Ministerquire as to how widespread this practice is and, if there is
indicated to me that the matter had not yet been considerdgdeed rorting of the system, whether there is some way that
by Cabinet, but she would see that it did so. estérdaywe tiS loophole can be c!osed so that Department for Family and
had tabled in this Chamber a ministerial statement made byOmMmunity Services” money can be channelled to those in
the Deputy Premier and Treasurer in another place regardifgal need? _
supply management in Government in which he stated that The Hon. DIANA LAIDLAW: - | will refer the honour-
the policy decisions and strategies adopted by GovernmefP!e member's question to the Minister and bring back a
purchasing managers can influence the achievement &PY-
broader policy discretions in the areas of industry develop-
ment, environmental management and social justice objec-

tives. The Hon. M.S. FELEPPA: | seek leave to make an

He then proceeded to detail the new procedures which wilbypjanation before asking you, Mr President, a question about
be adopted by State Supply—or what is left of it—but madene yse of the word ‘Chairman’.

no further comment on either environmental managementor | aqyve granted.
social justice objectives. But, obviously, before this change The Hon. M.S. FELEPPA: On 11 November the matter
of policy regarding supply management was adopted Cabingf the form of addressing a female member of a committee
would have considered State Supply matters. My questiongecypying the Chair was raised in the Federal Parliament. In
are as follows: the past there has been some use of the word ‘Chair’ or
1. Was the question of the social justice objective ofChairperson’ in an attempt to render the language gender
ensuring compliance with the Federal affirmative actionneutral, and generally those words seem to be acceptable.
legislation considered by Cabinet when it was consideringdowever, the word ‘Chairman’ continues to be used in many
this new policy on supply? situations, and it does rankle a bit when the Chairman is in
2. Has the State Government adopted the policy of théact a woman. Indeed, as a backbencher in the past, Mr
previous Government that it will not purchase goods omPresident, you will recall that confusion often occurred in this
services from firms which do not comply with the FederalChamber when the Hon. Ms Levy was in the Chair and

SEXIST LANGUAGE

affirmative action legislation? members, including you, Mr President, mistakenly referred
3. If the Government has decided to follow this policy,to the ‘Chair’ as the ‘Chairman’. Understandably, the
will it make an announcement about it? deliberate or inadvertent use of the word ‘Chairman’ does

4. If it has decided not to follow this policy, how can the annoy the presiding member if she is a woman. By way of
Minister justify this, given the emphasis which the observation, I note that when a female member acts as the

Government purports to give to equality for women? Presiding Officer, there seems to be a more ready recognition
5. If the Government has still not made up its mind onof that situation and that, therefore, members usually refer to
this matter, will the Minister see that it does so soon? e Acting Presiding Officer as ‘Ms’, or ‘Madam President'.

. However, ‘Chairperson’ is somewhat clumsy, and the
The Hon. DIANA LAIDLAW: 1 will seek a full copy of (Chair ic i o ’
the policy for the honourable member, and some of the oth word ‘Chair is clipped and wrongly descriptive. However,

uestions | will have to refer to the relevant Minister the description of ‘language terrorist’ by the Federal
q S ) Opposition’s John Howard last week seems to indicate how
Members interjecting:

out of touch some traditional politicians are with the views

The PRESIDENT: Order! of most modern Australians. Regardless of Mr Howard’s
views there appears to be an acceptance of gender neutral
RATE REMISSIONS language in this type of situation in the wide community, and

it may be time that this Parliament decided upon a gender
The Hon. CAROLINE SCHAEFER: | seek leave to neutral term to replace what seems to be an annoying and a
make a brief explanation before asking the Minister forseemingly discriminatory use of the word ‘Chairman’.
Education and Children’s Services, representing the Treasur- Members interjecting:
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The PRESIDENT: Order! with water. How else do you think camels survive for so long on

The Hon. M.S. FELEPPA: If you don't understand my 'Me/r desertireks? _

English, | cannot help you, because | have given my reasoné Photograph shows a camel in agony. The second part of the
Members interjecting: problem is that Mr Creeper is depicted in this magazine
The PRESIDENT: Order! | cannot hear the question. against his instructions. On 3 July tBenday Maireported
The Hon. M.S. FELEPPA: Therefore. Mr President. will 2" incident where a car drove into Mr Creeper’s lounge room,

you investigate the possibility of adopting a gender neutr. g?t'g'fstﬁgpgfﬁclg'g,:gtf:_lder s lucky escape in freak crash’.
term? What action will you undertake in order to remedy ) i ) o
what in this day and age is a rather patronising reference to_A retired pensioner, 68, was lucky to escape with his life when
bers? an out of control car smashed into the lounge room of his home. On
women members: ~any other day retired Christies Beach pensioner, Arthur Creeper, 68,
The PRESIDENT: The honourable member’s question would have been sitting in his favourite chair in the exact position
is a fair and reasonable one, and | hope that my answer, towhere the \{ehldehsmaShed tlhf_OU'E\J/Ih tge room. Artnaémglyr,] andthV "
H H H €asons not even he can explain, iir Creeper yesterday chose 1o Si
will be a fair and reasonable one. | believe that th? term t t the kitchen table to have his coffee and to read the Bible. The
describe the person in the Chair or the President is a rath§kcision almost certainly saved his life.
pcirs_onacl:watter. I thatl\sl)eréﬁn_wshe':\; toctr)]e cal:ed ‘Madarq.he same incident is reported in té@rldmagazine and the
air’, ‘Chairperson’, ‘Mr Chair’ or ‘Ms Chair’, | am not A . . : S . )
worried about that. It is a personal matter and the membe"’}mde is entitled, ‘The book of renovations’. It states in part:

involved could let that be known. If that is the case, it should A timely squiz at the Good Book spared the arse of an Adelaide
be honoured by the Chamber ' pensioner. On July 3 Mr Creeper completely let loose—shunning the

cherished chair and savouring his coffee and Bible at the kitchen
As to the words used by Mr John Howard, | have not readable instead. Moments later, at approximately 6.40 a.m., an out of

or seen his comments, but that does not apply here. | beliew@ntrol automobile careered into the house, crashing through the

s P ; ounge room wall. The brick veneer and windows were completely
itis up to the individual as to how they wish t_o be addresseqlﬂalttened as if by God’s own dick. God also directed the driver of the
The Hon. R.l. Lucas: What would you like us to call ¢ar to fuck off the scene.

you?

. E , Mr President, but | just reading fi th
The PRESIDENT: Anything, but not late for lunch! xcuse me, Wi Fresident, but | am JUSt reacing from the

magazine. Mr Creeper and his family have suffered immense
stress as a result of this article and his association with such
a magazine. My questions to the Minister are:

The Hon. BERNICE PFITZNER: | seek leave to make 1. Does our Classification of Publications Board look into
a brief explanation before asking the Minister for Educationpublications once the Commonwealth has made a determina-
and Children’s Services, representing the Attorney-Generaflon?

a question about pornography and journalists’ responsibility. 2- If the board does not, why not? o
Leave granted. 3. If the board does, why has this publication not been

lassified restricted?
The Hon. BERNICE PFITZNER: A Mr Creeper has ¢ .
drawn my attention to the magazikéorld, which is classi- 4. What recourse has Mr Creeper, who was misled by the

fied ‘Unrestricted’ by the Commonwealth Censor. Sec’tior}itIe of the World magazine, leading him to speak to the

13(1) of the Classification of Publications Act 1974 provideS'Joumal'St' to castigate the particular journalist who wrote the
(1) Where the board decides that blicati ‘World magazine article, keeping in mind that Mr Creeper is
ere the poar ecldes that a publication—

; : ; . a pensioner and unable to afford large sums of money?
(a) describes, depicts, expresses or otherwise deals with pre-p 9 y

scribed matters in a manner that s likely to cause offence to  The Hon. R.I. LUCAS: | am not familiar with the

PORNOGRAPHY

reasonable adult persons; or ' particular document to which the honourable member refers
(b) is unsuitable for perusal or viewing by minors— but, if the honourable member is prepared to provide me with
that is, those people under the age of 18— a copy of the document and the questions, | would be very

happy to consider the matter and refer it to the Attorney-
General, who | am sure will consider it expeditiously and

(1) .. category 1 restricted. . . bring back a reply.
(2) ... category 2 restricted. . .

I have here &Vorldmagazine, and surely we must agree that
it would fall within the ambit of ‘prescribed matters’, which
is defined as follows:

the board shall. . classify the publication—

RADIOACTIVE MATERIAL

The Hon. M.J. ELLIOTT: | seek leave to make a brief
explanation before asking the Minister representing the

. . . matters of sex including demeaning images; or Minister for Health a question about transfer of radioactive
(b) violence or cruelty; waste to Woomera.
The magazine cover states: Leave granted.

They are the curse of mankind: 500 000 virgins, thanks for The Hon. M.J. ELLIOTT: The Premier's statement
nothing! today was one which he said that all South Australians are
The magazine has pictures depicting explicitimages—  entitled to be informed about, although | am told that what

The Hon. Anne Levy: They're not gender neutral in that really happened was that someone in South Australia was
case. tipped off to what was happening, rang the Premier’s office

The Hon. BERNICE PFITZNER: Obviously not. this morning and was very abusive. In other words, the cat
Further, the magazine includes pictures of cruelty showingvas already out of the bag. | understand that the Premier is
an exsanguination of a camel. Headed ‘Time to drain theaying that the site at Woomera—
camel’, the report states that that country’s ambassador said: The Hon. Anne Levy interjecting:

They were merely emptying it of blood so that they could fillit ~ The PRESIDENT: Order!
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The Hon. M.J. ELLIOTT: The cat has probably been put Roxby Downs, and other members argue that the blocks of

down by now. land in Roxby Downs are far too small and that they want
Members interjecting: them bigger and better, and they want more of them.
The PRESIDENT: Order! The Hon. ANNE LEVY: I rise on a point of order. The

The Hon. M.J. ELLIOTT: The Premier's statement Minister is debating the matter, contrary to Standing Orders,
refers to a temporary storage site at Woomera. | am not awagnd is not replying to the question.
of any indication being given of how long ‘temporary’ is. The PRESIDENT: There is no point of order.
There has been no indication as to what the long-term future The Hon. DIANA LAIDLAW: | was replying to an
of this is going to be and why a temporary storage site innterjection, which | acknowledge I need not have done.
Woomera is preferable to a temporary storage site in Sydney, \Members interjecting:
particularly as the Premier also said that this material is The Hon. DIANA LAIDLAW: The Leader of the

supposed to be remarkably safe. If the Premier is saying thg§pposition was out of order; that is correct. However, true to
it is remarkably safe the question arises in some peopleiger |eft wing leanings in the Labor Party, she clearly does not
mind: why is it not remarkably safe in Sydney? If some of Mjjye this material coming from New South Wales. Yet, on the
questions also _relate to the Premier, I would ask that they bg; me day, two questions earlier, the Deputy Leader of the
referred onto him as well. My questions are: _ Opposition is wanting us to expand at Roxby Downs by
1. When was the Minister for Health first aware of th'sgetting bigger blocks of land and more of them, and more

particular shipment? , , people. There seems to be some confusion about this matter
2. Did the Minister have prior knowledge of the sh|pmentby members opposite.

and, if he did, why were South Australians not told earlier ~ \1ambers interjecting:

than today about the movement of the trucks? The Hon. DIANA LAIDLAW: It is more than a split; |

3. | understand from the Premiers statement th's[hink it is an ideological crisis. | will refer that question to my
afternoon that perhaps something like 5 per cent of it Waé?lleague in another place and bring back a reply.
0

over the prescribed level, and therefore needed some sort The Hon. M.J. ELLIOTT: As a supplementary question,

permit, | presume from the Minister for Health. If that was id the Government formally protest in any way in relation
the case, did the Minister provide such a consent and, if s b this material being shifted to South Australia?

when? )
4. If the material is considered safe, why is it being . The _Hon. DIANA LAIDLAW: | understand that
relocated? discussions were conducted between the Department of

" How lona is that temporary stor ing t ntin ,_Premigr _and Cabinet, the_ South Australian Health
2 If?he:)e grz Io?\g-et}erfno Fﬁa);; owa;]gaet ?a(r)e ?hgyC(a)nd xﬁ)pommlssmn, the South Australian Police and the Department

were they not implemented immediately rather than using thi f Environment a}nd Natural Resources in (elatlon to the
so-called temporary storage? ransport plan. | will get more deta|l_e_d |nform_at|on to respond
The Hon. DIANA LAIDLAW: We have to get this to the honourable member’s specific questions.
whole issue into perspective; the material being carried is
much less radioactive than the yellowcake which is routinely CLEARWAYS
and safely transported from Olympic Dam on South .
Australian roads. | have indicated that the Commonwealt The Hon. J.C. IRWIN:
made the decision that this material would be transported
The Hon. M.J. Elliott interjecting:
The Hon. DIANA LAIDLAW: We can protest as much
as we like on some of these things, but it is going from
Commonwealth property to Commonwealth property, and

| seek leave to make a brief
I%xplanation before asking the Minister for Transport, and it
‘may involve other Ministers, a question about clearways.

Leave granted.

The Hon. J.C. IRWIN: | understand that the police are
still demanding payments for expiation notices issued in
as | understand, it would have been our preference— fespect of clearway p(_analties prior to the proclamation of the

Members interjecting: new clearway regulatlo_ns on 15 SepFember 1994. | will read

from a letter to Mr Howie, as follows:

The PRESIDENT: Order! ’

The Hon. DIANA LAIDLAW: —that it be stored at | am writing to you in reference to our telephone conversation on

: : Monday 31 October. | have attached a copy of my expiation notice
Lucas Heights in New S.O.Uth Wales, bUI. when theand a map of where | was parked when | received the fine. | spoke
Commonwealth makes decisions about what it wants to d@ the sergeant in charge of infringement notices today and he

on Commonwealth land, members of this Chamber and | aredvised me that they would not be withdrawing any of the notices,
pretty irrelevant to the decision making process. We havénd that your case was won on a technicality relating to your case
known that is the case, whether it relates to poker machine8™Y:

what is done about the airport, and so on. What thé'he words ‘on a technicality relating to your case only’ are

Commonwealth does on its land is an issue that has beemansense, as a judgment in favour of Mr Gordon Howie was
matter of contention to States for years and it will continuenade on 27 September declaring that the ‘old’ clearway
to be so. regulations were out of order.

As | say, whether we wanted this material to come here | understand that the infringement notice section was not
or not, the Federal Government has made the decision andotified of the Full Court judgment declaring clearway
having made that decision, we must get it into perspectiveegulations ‘out of order’ for 15 days after that judgment. The
that this is much less radioactive— Government pre-empted the judgment by declaring new

The Hon. Carolyn Pickles interjecting: clearway regulations a few days prior to 27 September. |

The Hon. DIANA LAIDLAW: What a mess we have on understand also that the police found out only on Monday 14
the other side of this Chamber. Some members are worriedovember that they had been prosecuting for clearway
about material being carried from New South Wales whichoffences under a regulation which had not existed since
is much less radioactive than the yellowcake that comes frorh962—19 years. My questions to the Minister are:
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1. Isitthe intention to declare all expiation notices issued APEC AGREEMENT
regarding clearways prior to 15 September 1994 null and
void? The Hon. T. CROTHERS: | seek leave to make a brief

2. Isit reasonable that any fines outstanding prior to 1 xplanatjon before asking the Minister for Education and
September 1994 should not be collected? hildren’s Servu;es, representlng the Premier, a question
about the commitment of our national Government and 17
3. Will the Minister consider speaking to her colleagueother member nations late the other day to the APEC
the Minister for Housing, Urban Development and Localagreement and in addition matters relating to the recently
Government Relations to seek the setting up of a top levelebated GATT accord.
task force to review all matters in relation to the management | qqve granted.

of traffic lights, signs, road markings and parking? The task The Hon. T. CROTHERS: Late the other day the Prime

force, if set up, should advise on how best to administer ané/linister, Paul Keating, along with the leaders of 17 other
who should administer traffic and parking controls in th'snations, signed an agreement which, if implemented, will

State. give Australia and the other signatories access to each other's
The Hon. DIANA LAIDLAW: As my department did markets free from the restrictions of import tariffs and quotas.
not issue the expiation notices, it is not for me to declareThe initiative for this event came from the former Prime
whether they are null and void. | was pleased to receive somdinister, Bob Hawke, and it has been taken to a successful
forewarning about this question, because | have been able tonclusion by the present Prime Minister.
ask the Minister for Emergency Services what the planisin  Commentators such as the Federal Minister, Bob
respect of the policing of these notices and whether the policgicMullan, and other non-political independent commentators
will proceed with them. According to the office of the pelieve that of the 18 signatories to the document Australia
Minister for Emergency Services, this matter must be referregdill by far have the easiest road to travel in respect to its
to the Attorney-General's office. With the Attorney-Generala|ready considerable lifting of import tariffs and levies. They
being absent today, | was not able to receive the reply thatd|so state that the agreement will have an enormous beneficial
would have wished for the honourable member. Thereforampact on Australia’s economy relative to job creation and
I will have a reply for the next day of sitting. the people on the land who have had a gigantic struggle on
In view of the time, | will not go back over the matter. The their hands in selling their products and finding new markets
Department of Transport was alerted that the courts werf®r them, mainly as a consequence of their former market,
likely to rule in favour of Mr Howie and against the Great Britain, joining the European Economic Community.
Government in terms of clearways. Therefore, we immediateMOst commentators on these matters believe that says much
ly brought in new regulations pre-empting that decisionfor the resilience and creativity of our farmers and other
which would have overturned so many of what we thoughP€ople involved in the food processing industry throughout
were the laws of the land. We are now bringing in moreAustralia. Indeed, it is recognised that the creative diversity

detailed regulations that will satisfy the Act. They will be Of the people on the land in turning to new crops produced in
introduced on a progressive basis. volume, such as rice, cotton, sorghum and canola, augur well

. for the continued success of our primary producers in their
. ; 1ber’s suggestion of toR o ntribytion to the nation’s future welfare. In addition to the
level discussions has a lot of merit. There is a massive, eqging, it is said that Australia has already made consider-
amount of confusion between the police and councils iy e inroads into the import markets of the APEC nations,

relation to the Road Traffic Act and the regulations made, 5 ticyarly in the export area of value added and technically
under it. That confusion has been around for some years. M{yyanced manufactured products.

Howie has been diligent in highlighting that confusion and
many inadequacies in the policing of our laws. I think it is
about time that all these parties came together to address t ATT) will, if ratified by all signatories, have a very

concerns that he and others have raised in relation to th eneficialimpact on Australia’s economic future. Indeed, the

matter. There must also be changes to the Road Traffic A%'gning of the APEC agreement will hasten the day when

to tidy up many of the prpvisions, and that is.also Ioeingmembers of the EEC will have to open their markets for
addressed. | will shortly bring back a more considered repl)élobal free and fair trade—free, that is, from the impost of

for the honourable member. tariff barriers and import restrictions. Indeed, the Prime
Minister has gone on record as saying that yesterday was the
ROXBY DOWNS TO ANDAMOOKA ROAD most important day in the history of our nation since
1 January 1901. Given all of the foregoing, | wish to direct
In reply toHon. R.R. ROBERTS (15 November). the following questions to the Premier:
Roth?ye B(c))\r/]\/'nzlpt‘yAAlFGEnlq_oAx\I/(; E%’;‘g”gvg tgﬁﬂ%‘fﬁ:g‘g dOfbt;]eth 1. Will his Government ensure that a course is continued
%o be embarked upon so as to ensure that South Australian

Government as part of its budget initiatives. . . - -
L . businesses will maximise the advantages provided to them by
So far nine kilometres of the road have been sealed starting #he GATT and APEC protocols?
Roxby Downs. Another 10 kilometres will be completed during this ) A P ) .
financial year. Another 10 kilometres will be sealed early in the 2. Will the Premier say how much he believes that South

1995-96 financial year. Australian business will be advantaged by both GATT and

This will leave three kilometres of road through the town of APEC?

Andamooka to be sealed. It is anticipated that there will be some 3 Dpes he believe that the Federal Government deserves
delay in completing this section until the residents of Andamookatg

Experts also tell us that the recently concluded global
reement on the General Agreement on Tariffs and Trade

can agree on whether they in fact want the road to be sealed. The thl_ng but credit for the able. ma',mer In Wh.'Ch Hawke and
is also concern about the route as the present alignment of the rof¢€ating have handled Australians’ interests in respect of our

passes through a creek bed which is subject to periodic flooding. future trading position?
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4. Ifthe Premier’s answer to question 3 is in the affirma-there and the honourable member will have them next week.
tive, as a matter for the public record, will he accept the
opportunity now extended to him to do so?

5. If his answer to question 4 is ‘No’, is he prepared to put
his reasons also on the public record and, if not, why not?

The Hon. R.I. LUCAS: As always | thank the Hon. GAMBLING
Mr Crothers for his questions, and | will be pleased to refer . . )
them to the Premier and bring back a reply. The only Adjourned debate onmotion of Hon. R.l. Lucas:
comment | would make is that the photographs this week and That the Social Development Committee be required to inquire

o : : to and report on:
the television footage of the 18 leaders and in particular th&' 1. The extent of gambling addiction that exists in South

Prime Minister Mr Keating in a silk batik shirt certainly made aystralia and the social and economic consequences of that level of
for interesting viewing, together with— addiction;
Members interjecting: 2. The social, economic and other (_effects of the introduction of
. . gaming machines into South Australia; and
The Hon. R.1. LUCAS: | do not think | saw any of it, but 3. Any other related matters.

there might have been. It made for interesting viewing, but
of course the important issues that were concluded as part of

those discussions will have significant ramifications for the  The Hon. SANDRA KANCK: As a member of the Social
Australian economy, albeit that we are talking about amyeyelopment Committee | rise to support this motion. The
extended period of time; | think we are talking abo_ut the yeakocial Development Committee is obviously the most
2020 or 2030. The Hon. Mr Crothers may well still be alive 550 priate place to deal with a matter such as this. | grew up
by that time, but | wonder sometimes whether | will still be ;, Broken Hill. At the time | was growing up the age of
around. Whilst we are talking abouF the long term, S'gn'f'cammajority was 21 years of age and it was not possible to enter
arrangements have been entered into by the leaders of the 18censed club until | was 21. The poker machines—the so-
countries for that time and, while they will have effects for -511ed one-armed bandits that many Adelaide people have
Australia as a whole, clearly it means that they will haV,espent weekends up in Broken Hill playing—were something
effects for the South Australian economy and industry. | Willih 5t interested me because of the experiences | had heard of
be happy to bring back a response to the honourablg,garding other people and poker machines. First, | was

(Continued from 15 November. Page 765.)

member’s questions from the Premier. appalled by what | saw—that people stood by these machines
hour after hour, pulling this lever at the side. | tried it once
ESTIMATES COMMITTEES REPLIES and thought it was probably one of the most boring things |

had ever done. Even at this day when | have wandered over

The Hon. ANNE LEVY: | seek leave to make a brief to the Casino to see what is happening | find it amazing that
explanation before asking the Minister for Transport athese people can actually be entertained by such a machine.
question about answers to questions. When | was 16 or 17 | became a Lifeline counsellor in

Leave granted. Broken Hill, along with my parents, and | remember my

The Hon. ANNE LEVY: As | am sure all members Mother coming home one night and telling me of a particular
know, any questions which remain unanswered from théase she had dealt with that Friday morning where the
Estimates Committee debates have to be answered withindgcountant of a local business firm had come in. Earlier in the
maximum of 10 days from the Estimates Committee hearingn0rning he had been into one of the clubs and he had put the
During the Appropriation Bill debate in this House | askedWhole payroll of the employees—and my recollection is that
a number of questions of the Minister in her capacity aghere were 18 of them—through the poker machines in one
Minister for the Arts and Minister for the Status of Women. club and had lost it all, in two hours. He had come in to
| indicated that | certainly did not want to hold up the Liféline to find out what support they could possibly give
Committee stage by insisting on getting answers then, butlim. Obviously, in the circumstances there was little that
did presume that answers would be supplied within the tim&ould be done. Apparently he was having his own financial
that applies for unanswered questions in the Estimatgéouble. He putthefirstiotin and thought, ‘'Oh well, that pay
Comnmittees of the House of Assembly. It is now a considerPacket didn’t get me anywhere,’ and he put the next one in.
ably longer period of time since | spoke in the AppropriationHe kept on putting them in in the hope that eventually he
Bill debate, and as yet | have received no answers at all to anjfould strike is lucky, but unfortunately he did not.
of the questions | asked in that debate. When can | expect to | want to quote from sections from a best selling fiction
get answers to the questions raised in the Appropriation BilPook that came onto the market about 18 months ago, called
debate? Miss Smilla’s Feeling for Snowy the Danish author Peter

The Hon. DIANA LAIDLAW: | received those answers Hgeg. | do not know whether he is talking about a real place;

last night or the night before. They are being retyped in 4'¢ [€frs to the Casino @resund in Denmark, which he says
form sguitable for ignsertion irHansyard The ﬁono)l/fr)able Is their twelfth casino. He is talking about what is happening

member can have them next week. There is nothing slack-" that casino:

e Occasionally, a figure tears himself away from the table and
The Hon. Anne Levy: Itis more than 10 days. . disappears past us. Several with bowed heads, others with shining
The Hon. DIANA LAIDLAW: | have had to deal with  eyes, but most of them neutral, preoccupied. Several say hello to
a few other issues as well. | have been more than diligent ihander; no one notices me. ‘They don't see me,’ | say. He squeezes
returning the answers to the questions that have been asf%ﬁ?%irigggﬁlga?te(%?z;%?iggscllligr?gfsy’gt?)lflngcmheggtiecrlgvsh% ﬂqeenn
of me in this place within the same week, so the stateme (ﬁey comein hére, a’change tak’es place'. The mor‘hent you buy your
that the honourable member made that | or my departmenhips a little animal takes up residence inside you, a little parasite.

have been slack in this regard is unjustified. The replies arginally there’s nothing left but the attempt to remember what cards
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have been dealt, the attempt to feel where the ball will fall, the The Hon. M.J. ELLIOTT: | can assure you there were
probability of certain card combinations, and the memory of howa couple of hundred people when | was there, and not one of
much you have lost. them was doing any form of jig. It is worth looking at the

We look at the faces around the table he has led me to. They': : :
like empty shells. At that moment, it is practically impossible to faces of the people who are leaving the Casino, and the vast

imagine that they have any life outside of this room. Maybe theymajority of those who are leaving, generally speaking, have
don't. ‘That parasite, it's the gambling bug, darling, one of the mosthad a disappointing day. Obviously they have enough good
voracious creatures in the world. And | know what I'm talking about. days among them that they are encouraged to go back. The
I've lost everything several times over. Casino itself has gone through a remarkable expansion in the
He goes on to say: gaming machines and certainly hotels have done the same.
‘That bug comes in various sizes, sweetheart. For some it's A—_here_ is no doubt th,at they are being used and being used
canary. For me it's a corn-fed duck. For that guy over there, it's arsignificantly. There is no doubt that there will be many
ostrich ..” He's been speaking in a low whisper and he doesn’tpeople being hurt as a consequence of that. | must say, having
pOInt, but | know he'’s talklng about the man Sltt|ng to one side Ofspoken to many people Who do not rea"y care about gamlng

us. . . arostrich that has eaten him up from the inside and now take: f -
up more room than he does. He comes here every night until he’s |O§gach|nes in themselves one way or another, the usual

everything. Then he works for six months. Then he comes back an@action is, ‘I do not know why we bothered to do it. It really
loses it all. has not done anything positive for the State.’ The money they
Then there is a reference to the Thai bordello madam: ~ SPend there is not being spent somewhere else. The gain for
] the owner of the hotels and clubs is the loss for the shop, the
... who dropped 500 000 kroner three times last week. She comesstaurant or wherever they were going to spend their money

here every night. Every time she sees me, she begs me to have the

place closed down. AS long as it exists, she won't have any peacéiStéad. It was probably the most mindless thing that this

Shehasto come here. Before us there were illegal joints, of courseParliament has ever done, to have fallen for the yarn that it
But that wasn't the same thing. It was mostly poker, which is slowewyill create new jobs.

and requires some knowledge of odds. Legalisation has changed that. The Hon. R.I. Lucas: That is reflecting on other mem-
It's like an infectious disease that was once under control but h

now been let loose. Here comes a young man who has built up ers.
painting company. He never gambled until someone brought himin  The Hon. M.J. ELLIOTT: Yes, accurately.

here. Now he’s losing everything. The Hon. R.l. Lucas: That cannot be done, under

| am sure that they are probably dramatic sorts of examplestanding Orders. o
and | recognise it is a fictional illustration, but to me it does 1€ Hon. M.J. ELLIOTT: An accurate reflection is
give some indication of what is involved in gambling. | think ©X&Y- .
the decisions that were made first to allow a casino in South T1he Hon. R.. LUCAS: On a point of order,
Australia and, secondly, in more recent times, to allow the¥I" President, I ask you to rule on the Standing Orders. Is a
introduction of poker machines are decisions that were mad@ember allowed to reflect on a decision that a majority of the
basically on economic grounds with no consideration of théN€mbers in this Chamber have taken, in describing it as the
social downside. I think it is very timely, with the introduc- Mot mindless decision ever taken?

tion of poker machines, that this matter be investigated. | _1he PRESIDENT: | think the member was actually
support the motion. referring to something that he himself was involved in and

therefore | believe that he is in fact reflecting on himself, or
The Hon. R.I. LUCAS: Mr President, | draw your N€isapartofit,soldo notrule thatthere is a point of order.
attention to the state of the Council. ' The Hon. M.J. ELLIOTT: I was certainly reflecting on
A quorum having been formed: a decision that the Parliament made as a whole. We do make

R . many decisions and it is fair to say that at different times
The Hon. M.J. ELLIOTT: I rise to support the motion. a6 are members who disagree with some of the decisions
My recollection is that there was a select committee at on

; . Snd they do see those decisions as being wrong. | always
stage theoretically setup to look at these same issues. Atthe, e jt quite plain that | thought that was wrong and | think
time that was done, it certainly seemed to me that we wer,

. ) . . was one of our worst ones. | thought ‘mindless’ was a
placing the cart and the horse in the wrong juxtaposition, foe o sonaple description of the decision. | have no doubt from
sure. We had opened up a new and significant gamblin

What | have seen that in fact the decision we made back then
. X has done further harm to a large number of families. | thought
Up a committee to see W.hatlwas going to happ_erj. | guessyla; the morality of the decision was questionable, but at least
is useful that some monitoring will occur, but it is & Very y,qre il he an inquiry which will set about measuring the
great pity that there was not an inquiry into the impact oy, o+ of not just that decision but other decisions that the

gambling in South Australia as it then stood before Wepy jiament has made in the past. | repeat the observation that
introduced the major new form that we have. | must say that -« made, that the role of the State in my view is not to

I have taken the opportunity over the past couple of weeks tg,, 4ampling as such but it certainly is to control gambling.
look at some of thgse new gambling opportunities. | have ha It is perhaps to cater for demand but not to encourage
a look at th? Casino o_nly three da_lys ago. The number 0(ﬁemand, and | draw those very clear distinctions. Gambling
poker machines there is just unbelievable. | was stunned gL ¢ pacome a very easy way for the State to make money. |
the number. The vast majority of the people | saw there, anfl,e g doubt that at least some members who supported the
this was on a Monday morning, | would judge to be pensiony, e ase in gambling realised that, by getting money out of
ers. They were certainly ther.e out of choice— people in that way, they would have to put in less. That was
The Hon. R.I. Lucas: Having fun, were they? not the view of all members but | have no doubt that it was
The Hon. M.J. ELLIOTT: | have never actually seen a the view of some. Itis a great pity if that sort of attitude was
person sitting at one of those machines with a smile on theaken.
face, or for that matter around the blackjack tables. The time will come—although | am not sure how much
The Hon. R.I. Lucas interjecting: longer it will take; perhaps as a result of this sort of inquiry
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the process will be accelerated—when we will take a fewong down a path of destruction to becoming gambling
steps back and not ban gambling but at least think verpddicts. | believe that a good percentage of those people who
carefully about the extent to which it is encouraged. If thismight find themselves in trouble with video gaming machines
inquiry in any way contributes to that outcome then | wouldare likely to be experiencing problems already with the
be thankful and pleased to support the motion. myriad gambling options that exist in the community. |
acknowledge that some might be new, but my view, based on

The Hon. R.I. LUCAS (Minister for Education and  the research that | have done, is that a large number are likely
Children’s Services):| thank members for their contribu- to be those who are already predisposed to gambling
tions to the debate. A wide variety of views have beerproblems.
expressed. As | have indicated on a number of previous | am at the other end of the spectrum to the Hon. Mr
occasions, | can well remember the debate we had in Soutfliott on many things, and certainly on this issue. | must
Australia in relation to the Casino, when a number ofadmit that | cannot recall the Hon. Mr Elliott supporting any
members of Parliament with similar views to those of thegambling measure in the Parliament in his time. | go back
Hon. Mr Elliott and a number of community groups led theover his seven or eight years in Parliament, and | cannot
charge against the establishment of the Casino in Southonestly recall a single occasion when he supported an
Australia. In essence they claimed it would be the beginningxtension of a gambling option in South Australia. | might be
of the end of the world as we knew it; that the sky would fallwrong on a small issue somewhere, but certainly | cannot
in; that we would have people tramping their way to therecall that.

Casino losing buckets of money; and that families by the Whereas, as | said, | am at the other end of the continuum.
thousands would be distressed and distraught as a resultidiave very catholic tastes in relation to gambling issues and
the introduction of the Casino. have on virtually all occasions supported extensions of

A number of people supported the Casino at that time angambling options for the reasons | have given briefly today
stood up against that view expressed by members such as taed more extensively on past occasions. As with every other
Hon. Mr Elliott and others, and took the view that this Stategambling issue, that is one of the joys of being in this
and this Parliament should not stand in the way of option€hamber: we have people at one end of the continuum such
such as the Casino, which provides an opportunity to thosas the Hon. Mr Elliott, others who oppose all extensions,
people who want to gamble. It is also a tremendous tourisrathers such as | who support virtually all of them, and a vast
benefit to South Australia. It has been a part of the ongoingroup of members in the Parliament in the middle who have
tourism scenery, | suppose, in South Australia and Adelaiddiffering views on different occasions.
over the past 10 or 15 years—however long we have had the In the end, with gambling issues, it depends on one or two
Casino. votes here or there as to whether something is or is not

| have always urged caution in relation to automaticallyapproved. As | said on a previous occasion, because gambling
heeding the views that some people express in relation to thea social conscience issue we never know what will happen
next opportunity for gambling in South Australia that it will with the final numbers. The most recent example of that was
be the end of the world as we know it today and that these are scratch tickets debate, whether the age of majority should
the sorts of dire consequences that will occur automaticallybe 16, 18 or whether indeed there should be no restriction,
If we had, as | said, listened to those views we would neveand the range of penalties.
have had a Casino in South Australia. | suspect that before it Given that background whence | come, | am happy to look
we would never have had the introduction of the TAB inat the gambling issue or have a committee look at it, because
South Australia, and | suspect that before it we would nevewhen members sit down and look at the research they will
have allowed bookmakers to operate legally on a variety ofind that the sky does not necessarily fall in whenever you
events in this State. One has to be cautious. have a Casino or extend another form of gambling.

I know that in my contribution to the most recent debate If particular issues need to be addressed then this
on the poker machines | looked at much of the evidenc&overnment has announced a range of initiatives and has
submitted by a number of groups as to the extent of th@rovided a maximum of $1.5 million to groups and others
addiction problem that exists within the community. | who work with those people who are unfortunately addicted
certainly argued that, in my judgment, some people would gab gambling—whether it be in relation to video gaming
themselves into trouble with the Casino, and that latterlynachines, the Casino, TABs, or bookmakers does not really
some people will get themselves into trouble with gamingmatter. Hopefully, the committee will look at those issues to
machines. Whilst that is not 100 per cent the case, by anske the sorts of programs that do work, because everyone has
large | believe that there is a group in the community whoan idea as to how someone can be weaned off a particular
irrespective of what form of gambling is available, will more gambling addiction. The committee could investigate which
than likely get themselves into trouble. Those people wh@rograms should continue to be funded but also to provide
will, by and large but not absolutely, find themselves inbase line information as to the extent of what would be
trouble with the video gaming machines may well be theknown as a true gambling addiction problem within the South
people at the moment who are betting too much at the TABAustralian community.
on the SP, or down at the Casino, or on the scratchie tickets. At least a base line would be established, and in three or

The Hon. M.J. Elliott interjecting: five years’ time when other members of Parliament—

The Hon. R.I. LUCAS: The Hon. Mr Elliott has a view, probably not the Hon. Mr Elliott and probably not even |—
and | understand his view. | acknowledge that some peoplget to debate some further extension of gambling hopefully
may be different. In my judgment, | do not accept the viewthere will be some base line information so that they can say,
put by some that we will have thousands of new people, asVell, we do not have to make up figures on this issue and
a result of gaming machines, becoming addicted to gamingpeculate that it will be the beginning of the end of the world
machines, as if the creation of gaming machines is thas we know it today. Here are the base line figures. We will
catalyst that sends them from being average citizens heatle able to monitor the changes that may occur in those figures
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with the further introduction of any other extended form ofare all being used as a guise for the need to change our

gambling.’ Constitution. It is also linked to immigration, designed to
With that, | welcome all members’ support for this change the culture from European to you name it, so that it

motion. I look forward to the work of the Social Developmentwould be easier to change the head of State and the Constitu-

Committee, which, | hope, will occur in an ongoing fashion.tion; to revising the old centralist arguments roundly defeated

| presume they have the capacity to every now and then kedp the 1890s and then to the use of United Nations conven-

their own weather eye on this particular situation, not justions.

report on it once and then forget about it. Certainly, my view They are some of the points that | believe are linked and

is that it will be a very worthwhile task for the committee that | will be trying in this rather extensive address to this Bill to

it not only report on it but that it also set for itself some put those together. There have been a number of occasions

particular program for ongoing monitoring in the long termin recent years when | have spoken about the Mabo decision

of the issue of gambling and gambling addiction in Southand other matters affecting Australia’s future. To my

Australia. thinking, they are so important that | will put some old and
Motion carried. new aspects together for members’ consideration.
Recent years have seen some extraordinary rewriting of
NATIVE TITLE (SOUTH AUSTRALIA) BILL history by the High Court in the name of interventionalism,
a disregard for the legal system carefully built up by its
Adjourned debate on second reading. predecessors and for the established rights of the Australian
(Continued from 2 November. Page 731.) community.

) When commenting recently on the territorial seas’ case,

The Hon. J.C. IRWIN: | support the Bill. In the last which was in the 1970s, where the court held by a majority
session three Bills relating to native title were introduced tahat the colonies before Federation had had no proprietary
enable comments on the State’s response in the main aregghts in the territorial waters which washed their shores, nor
affected by the Mabo decision and the Commonwealth’s owih the land below those waters, the Hon. Peter Connolly QC
legislation known as the Native Title Act 1993. The threegzjg:
BIHS. that_ were Introduced_ last session were the Ml_nlng This High Court decision is really breathtaking in its arrogance,
(Native Title) Amendment Bill, the Land Acquisition (Native byt even worse it would appear it shows no understanding at all of
Title) Amendment Bill and the Environment, Resources andeality.

Development (Native Title) Amendment Bill, all of which | tyrn to Mabo to ask the question what was wrong with that
have been amended and, together with this Bill, the Nativgecision. The Hon. Peter Connolly Q.C. also said:

T'tk.e (S.OUth AUStr.a“a) Bill, form the Cur_rent package of The first answer is that it was sheer invention or, if you prefer a
native title legislation now before the Parliament. politer word, sheer legislation.

My understanding is that the general second readin
contributions to the Native Title Bill will, in fact, cover
cognately the other three Bills. The Statutes Amendment Bil
amending various other pieces of legislation affected by,
native title is currently in preparation and will, | understand,
be brought before Parliament as soon as possible. As stat That this is a naked assumption of a power of a body which is

when the pac_kage of legislation was first introduc_ed, .th%uite unfitted to make the political and social decisions which are
South Australian Government believed that the Native Titlgnyolved.

Actwas, [n many ways, a less th.an'optimalll 'resqlution of th‘?Nhen the High Court was considering Mabo No. 1 there was
'SS#%S rciused by the_H|gh_C(7urt In its (LG'CISIOHKI.FI Mabo. placed quite properly before it evidence to the facts concern-
N O\r/]e”;m??t IS actlvzy engaglg(g |nhsee ING IMProVe€iLg the Meriam people and the Murray Islanders. No evidence
ments t(])c t r? e?'s _atllor_1 an If? see_m%tl_e overttrjlrmngho hatsoever was placed before the court concerning mainland
parts of the legislation where it believes that thepqiralia, and there was no evidence whatsoever as to
Commonwealth has invalidly encroached upon matters withify trajian Aboriginal culture and ways. With no mainland
the responsibility of the States._ . L issues, with no evidence as to the mainland and no parties
However, to ensure that dealings in land in this State may,it, any mainland issue, not even from the Commonwealth

proceed with as much certainty as possible, the State MUgloyernment, the High Court proceeded to destroy what
legislate to take account of the Commonwealth Act as it no

1asS ILNOW,,qges Deane and Gaudron described as:
stands. Honourable members should be under no illusion that The basis of the real property law of this country for more than
this package of four Bills, which are a flow-on from the ;g5 years [administeredpas%is)é)y each State]. v
Commonwealth Native Title Act, which itself is a flow-on In their iud t Mabo. D d Gaudron JJ state:
from the now notorious High Court decision on Mabo, is a'"" "€ 4 gmen.s on Mabo, gane an a}u ron JJ state.
simple measure which with the land acauisitin fund vl , T8 Serfeqraior, of, obpessin snd ol wes over e
address the so-called Aboriginal problem in thls C(_)untry. No'gegrade and devastate the Aboriginal people and leave a national
should honourable members be under any illusion that thegacy of unutterable shame.
Native Title Act is not part of an extensive Commonwealth-l-
Government agenda to change the face of Australia forever. The acts and events by which the dispossession of the Aboriginal
The native title Ieg[slatlon of Fhe Come“W,ea'th is linked people of most of their traditional land was carried out into practical
to the way that the High Court is interpreting its role; to theeffect constitute the darkest aspect of the history of this nation. The
republican debate; and to a massive change for theation as a whole must remain diminished unless and until there is
Commonwealth Constitution under the guise of the 100 yeara" acknowledgment of and retreat from those past injustices.
review of the present Australian Commonwealth Constitu+rom a paper prepared by Professor Geoffrey Partington | can

tion, culminating in the year 2000 Sydney Olympics. Thesesay something (as | have before) about the contribution made

@s Dr Colin Howard has observed, the philosophy of the
ommon law is, above all, evolutionary and not revolution-
ry. Mabo is above all revolutionary and not evolutionary.
eter Connolly’s thesis (and he regrets having to put it so

g(lyntly) is:

he judgment continues:
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to the evidence that was not placed officially before the courOne must agree with Reynolds’ own contention:

by one Dr Henry Reynolds, whose wife is the ALP Left  There can be little doubt that the History Department of James
senator, Margaret Reynolds. He made this contribution to th€ook University played a major role in the fundamental reinterpreta-

High Court of Australia’s conscious rejection of Australia’s tion of Australia’s past which found expression in the Mabo decision.
history. He states: As with many discoveries, there is some dispute about

On what grounds did Their Honours reject the Australian past ainfluence and precedence. Mr Greg Mcintyre, a Perth
unutterably shameful? Judges Gaudron and Deane said they had begirrister who was solicitor in the Milirrpum and Mabo cases
‘assisted not only by the material placed before us by the parties b 5imed:
by the researches of the many scholars who have written in the areds ) ) o
into which this judgment has necessarily ventured. We acknowledge The Mabo case was conceived as a test case arising from a
our indebtedness to their writings and the fact that our own researdgheeting of Barbara Hocking, a Melbourne barrister, Eddie Mabo,
has been largely directed to sources which they had alreadyather Dave Passi, Flo Kennedy of Thursday Island, Noni Sharp of

identified.’ a Trobe University and the writer on a conference on race relations
| underline that this evidence was sourced by the judges b la,nd ”g_hts at ‘.]an_qes Cook Un'vers't?’ in 1991.
was not given to the court formally. It continues: Despite his omission of Reynolds’ name, Mr Mcintyre

Who were the scholars? Very few historians are mentioned i cknowledges the importance of the role played by James

Their Honours' footnotes, but we find there that they read thé=00K University in the origins of Mabo. | now refer to Mr
Historical Records of Australiawhich was not interpretive, one S.E.K. Hume QC, who said when commenting on the Mabo
book each by Ernest Scott and Sir Kenneth Roberts-Wray, who givR|o. 2 decision:

no support to their position, an article by R.S. King, and Henry . . o
Reynolds’ 1987The Law of the Land Courts get their facts from two main sources. The first is the
. . evidence of one kind or another actually put before the court and the
There can be no doubt that Their Honours were influencegther is via the doctrine of judicial notice. In my view the statements

particularly strongly by Reynolds. Indeed, several importanbf Dean and Gaudron JJ fail utterly to meet the requirements for
passages of their judgment are virtual paraphrases @plng established by judicial notice. Both are highly controversial

- . nd much controverted. They are the very kind of findings which
Reynolds. Justices Dawson and Toohey also cite R(:"ynoldgannot be made on the basis of judicial notice. When they function

The Law Qf the Landn pastoral leases in .Q.Ueen5|and-asjudges and deliver findings of fact in the High Court, they operate
Gordon Briscoe, research scholar of Aboriginal decentunder the constraints of legal doctrine. | cannot avoid the view that
critical of Mabo, claims: they have made the findings which have no basis of evidence

The weakness of the Mabo decision lies in the way that ongrqperly before the.m. .
historical idea raised by one historian, Henry Reynolds, and ondhis Mabo decision is a far cry from one of our greatest
ethnographic document made up the sole proof relied on by thgirists, Sir Owen Dixon, who advised at his swearing in as
court. o Chief Justice:
On the opposite side of the argument, Mr Noel Pearson of the 1 is no other safeguard to judicial decisions in great conflicts
Hope Valley Aboriginal Community, holds that it was than a strict and complete legalism.

Reynolds who demonstrated: We cannot today disregard what Australia’s leading legal
the nineteenth century and respect for this title was supposed E?uote. The High Court of Australia within the Constitution

govern colonial ‘settlement’ in Australia. AU .
. . is pivotal for our future. As Lord Reid, one of the most
Reynolds shows how the colonists contrived to deny thesﬁaspected English judges this century, said:

rights. In the Law Book Company's 19%3ssays on the We cannot say that the law until yesterday was one thing, from
Mabo DeCIS.lona.” of which were Wr!tten in support of Mabo tomorrow it will be something different. That would indeed be
or demanding its further extension, several contributorgegisiating.

acknowledge Reynolds’ contribution to the struggle. Susar|1Want to draw out the points made by Mr Hume and other

Burton Phillips attributed to Reynolds historic material . . :
reflecting the concerns of Australian colonial administrator%rgggrkt?gt dpoo,'[ﬂi ?:g;u?éog\l,irnem&egnﬁ llegr"# ;c?;ngr;ﬁr:;;?;'
that access to and use of land be retained for the |nd|gen01113m persuaded by their arguments that our legal system at the

inhabitants. :
Noni Sharp referred readers to Reynolds for the meaninﬁﬁ% tcg)oﬁ?td jéi?sﬁgnf aciﬁcrﬁiggﬁgsi:?”tﬁg'n,\%aigum g er20f

of terra nullius Michael Mansell referred to Reynolds as a 4. icion on which the Bills before us are based.
noted commentator who favours a separate Aborigina . .
Again, | base my comments on a paper Mr Hume gave in

republic in Australia, which Reynolds may not in fact . . L . )
suF[))port. Garth Nettheim drewyattention yto Reynolds'2ulY this year entitled Hit and Myth in the Law Courts’. Mr
definition of a distinctive and unenviable contribution of H.,l[J.me (;l:ﬂlnas tE(&C:appIC)flnth{lts and t(_:redtentfls ?Phd CO'_‘;PO'
Australian jurisprudence to the history of relations betwee ttion orthe Figh Lourtirom ItS inception to about thé mid-
Europeans and the indigenous people of the non-Europe 80s. He refers to the diverse background experience of the
judges. It includes members of the bar who had parliamentary

world, which is denied in the right, even the fact of reers. who had not had parliamentary careers. iudges
possession. Eddie Mabo himself was once Reynolds’ researéh » W parli y » Judg
romoted from other States, other courts and one who was a

assistant at James Cook University. He and his colleagu i
ommonwealth Crown Solicitor.

Noel Loos: . . S
had the unpleasant task of explaining to him (Mabo) th In the 36 years since the appointment of Sir Victor
doctrine ofterra nullius It was a shocking revelation and one that indeyer in 1958—| _have alre_ady spoken in this place of Sir
hardened his determination to fight for justice. Victor who, as a soldier and a judge, had always been a hero
Reynolds added: of mine, having commanded a South Australian company
The ingredients.of the Mabo case came together at a lands righduring the Second World War and frequently marched here
conference at the University of Townsville where he (Mabo) an Anzac Day—five judges have been promoted from th,e
several of his associates met some of the leading lights, lawyers afate court, three from the Commonwealth Government's
academics. Federal Court, Sir Harry Gibbs was promoted from the
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Federal Court of Bankruptcy, and three State Solicitors- 1. Judges make law in a very special way, under special

General and one Commonwealth Attorney-General, knoweonditions and within special parameters.

to members as the former Federal Government member of his 2 Te|ling a judge that what he says will be the law is no

time, Justice Murphy, were appointed. _ help to a judge who is trying to formulate what he is going
Of the two Chief Justices appointed since Barwick, botho say.

were promoted from within the Federal Court. The result is 3. The doctrine of the law is that the correctness or

that the present High Court consists entirely of the promote - : : .

judges or promoted Solicitors-General. The change from t:%;hervvlse of what the judge says can be judged against the

Barwick doubt h | What i rinciples of legal reasoning. There is no exemption for the
pre-barwick era n,o doubt has s?vera causes. atever t dge’s own contribution. He may be able to point to it as his
causes, Mr Hume's judgment is ‘that the pattern seems w

; - . -or her personal contribution. It will be right if nly if, i
establl_shed and likely to persist’. What he observ_es |§S| p:rcg(iavzg aas ggn;i;:tn?witL | eggﬁprig]nc;[ipiet.)Ut only Tf, it
undeniable and now there is the silent emergence at this leve . - .
of a career judiciary where promotion is an accepted norm. None of this is new. Almost 40 years ago Sir Owen Dixon
Several things follow, one being that itis entirely unsatisfac/€ceived the Henry E. Howland Memorial Prize from Yale
tory that to a significant extent the High Court will be University. He was asked to honour the occasion by the
composed of judges whose performance in the Federal Cof#glivery of a paper. The resuit was a paper entitled, ‘Concern-
has commended itself to the Government. ing Judicial Method’ in which Dixon spelt out his views on
It is unsatisfactory that a court should be staffed to any€"tain matters which are very relevant today. Members will
extent at all by judges who wish they were not there and Whg”d it reprinted inJesting Pllate(Law' E_’OOk Company,
are there only because they see service on the Federal Cotito2)- It was Lord Wilberforce who said:
as opening their best chance of being part of another court There is no such thing as substandard Dixon, but from time to
and who may slowly realise that they are not going to get thaf™e there is Dixon at his superb best.
far. It is doubly unsatisfactory when the Government, whichThis paper at Yale is Dixon at his superb best. It is not always
makes the decision whether to put the judge on to the Higkasy, for thought packs upon thought. Every word has been
Court, is one of the litigating parties in a high proportion of chosen carefully and needs to be read carefully. | will quote
the cases coming before the Federal Court. Mr Hume’s papeeveral passages for they set out better and more authorita-
goes on to comment on an oration delivered by the presetively than | could ever hope to do the principles which
Chief Justice of the High Court, Sir Anthony Mason, in underlie the concerns which people feel in relation to the
November 1993. | quote that paper because Mr Hume has thgesent High Court.
legal standing to put the case succinctly. Headed ‘Fairy Tales It is of course true that the law is not lying there waiting
in the Creation of Law’, the final matter at page 22 of theto be discovered, but it is not true that judges can say
Chief Justice’s paper is more important. He states: whatever they like. Dixon speaks first of the doctrine that it
The incidental creation of law is implicit in the role of the judge IS Meaningful to say that what the court says, whatever its
and that criticism of the court for undertaking a legislative role seemsource, may be right or wrong. Dixon said:
to imply that the court exceeds its role if it makes law. Such courts (courts of ultimate resort) do in fact proceed upon

He says: the assumption that the law provides a body of doctrine which

. . . governs the decision of a given case. It is taken for granted that the
Only a person entirely ignorant of the history of the common lawgecision of the court will be ‘correct’ or ‘incorrect’, ‘right’ or

could make such a suggestion. ‘wrong’ as it conforms with ascertained legal principles and applies
At page 22 the Chief Justice says: them according to a standard of reasoning which is not personal to
] ) ) _ the judges themselves. It is a tacit assumption, but it is basal. The

Itis scarcely to be credited that anyone with any understandingourt would feel that the function it performed had lost its meaning

of the judicial process now believes the fairy tale that judgesand its purpose if there were no external standard of legal correct-
‘discover’ the law and then declare it, without actually making it, asnpess.

though the judges resembled the Delphic oracle in revealing th¢hat assumption underlies the whole process of argument
intentions of the pagan gods. conducted before the court by highly paid persons believed
Needless to say, the passage got a good press, as Chigbe able to argue, to persuade and convince. Dixon goes on:
Justices are apt to do when they refer to fairy tales and the . argument is dialectical and the judges engage in the

oracle of Delphi. Fairy tales were in vogue again at page 8 dfiscussion. At every point in an argument the existence is assumed
an address to the Sydney Institute in March 1994, whiclof a body of ascertained principles or doctrine which both counsel
stated: and judges know or ought to know, and there is a constant appeal to

. . this body of knowledge. In the course of an argument there is usually
What I have just said may not be welcome news to those wh@ resort to case law for one purpose or another.

believe that the courts do no more than apply precedents and 100k |t may be for an illustration. It may be because there is a decided
up dictionaries to ascertain what the words used in a statute meagase to which the court will ascribe an imperative authority. But for
No doubt to those who believe in fairy tales that is a comfortingthe most part it is for the purpose of persuasion; persuasion as to the
belief. Butitis a belief that is contradicted by the long history of thetrye principle or doctrine or the true application of principle or

common law. doctrine to the whole or part of the legal complex which is under
The Chief Justice has more than once made plain his grediscussion.

respect for Sir Owen Dixon, and again Sir Owen DixonWhen the court decides, no doubt what it has decided is,
never, to Mr Hume’s knowledge, said anything at allwhile it stands, the law. Yet lawyers will still stand aside and
resembling the views expressed in those two passages. Whonder whether it is good or bad law. Academics and
then had said anything like them? There Mr Hume findspractitioners will write articles praising or criticising
himself bewildered for he knows of no-one who denies, andiecisions as being consistent or inconsistent with principles.
I know of no-one who has within the past 100 years deniedylandamuswill still not lie to the logical facility. Whether the
that in some sense judges, especially appellate judges, thow as declared is good or bad law is a decision which will
make law. Certain things of course need to be added and theytimately be made not by the deciding judge, but by
are: posterity. Dixon was equally aware of the contribution of the
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judge, and of the proper limits of that contribution. He makeAustralians is to the same High Court on which Justice
an interesting remark on it in a letter he wrote to his judicialGaudron and others now sit. That is a great example of an
friend, the great Felix Frankfurter, of the Supreme Court olappeal from Caesar to Caesar. The High Court has some
the United States. Dixon was well aware of the judicialdistinction in terms of a whole judicial process because it is
making of law and he says to Frankfurter: the final court in this process.

Denning has been in India to the meeting of the International Appeals to the Privy Council were abolished by the
Commission of Jurists. He is reported to have gone very far in hiHawke Government in 1986. Previously Whitlam had said:
statement of the judicial function in making law. His statements are ] ) ;
reported as if he treated it as an arbitrary act, which | find it hard to ~ The High Court of Australia must be the final court of appeal for
believe. On the whole controversy, which in England now seems téustralians in all matters. It is entirely anomalous and archaic for
centre around him, I have felt that it is unwise for a judge to spealfustralian citizens to litigate their differences in another country
publicly. He ought to appear to believe that he has some extern&efore judges appointed by the Government of that other country.

uidance, even if in his ignorance he regards it as untrue. In th ; ; ;
gDarwinian process of adagptation to envirgnment such a bird as tthOt only does the ngh Court decide on matters relatlng' to
honey-sucker ought not consciously to enlarge his bill by stretchin%m{emment legislation based on the now about 2 000 United
it, even if reaching for the honey causes him to do so. In any casblations treaties signed so far, but the Keating Government,

law-making ought not to be regarded as honey. and the Hawke Government before that and, | emphasise,
In his Yale paper, Dixon had given a more closely reasonedigned by the Executive Government, not by the
statement of his views. He said: Parliament—and certainly do not bring the States into it—has

No doubt courts are much more conscious than of old of thénoved to increase the pressure for Australians to litigate their
formative process in which their judgments may contribute. Theydifferences before foreigners. In 1991 the Australian
have listened, perhaps with profit, to the teachings concerning th§overnment agreed that individual Australians could take

social ends to which legal development is or ought to be directe ; ; ; ; ;
But in our Australian High Court we have had as yet no deliberatqhar complaints to the United Nations Human Rights

innovators bent on express change of acknowledged doctrine. Itegommittee' In 1993, just before the election, the
one thing for a court to seek to extend the application of accepte€ommonwealth Government recognised that individual
principles to new cases or to reason from the more fundamental giustralians could take complaints to the Committee on Racial

settled legal principles to new conclusions, or to decide that pjscrimination and the Committee Against Torture.
category is not closed against unforeseen instances which in reason

might be subsumed thereunder. Itis an entirely different thing fora 1he Hon. T.G. Roberts: That is an entirely different
judge who is discontented with the result held to flow from longjurisdiction.

accepted legal principles deliberately to abandon the principle inthe  The Hon, J.C. IRWIN: Of course it is, but we are told by
name of justice or of social necessity or of social convenience. The SR ) : ’
former accords with the technique of the common law and amount£CUr 1égal and political colleagues in the Commonwealth that

to no more than an enlightened application of modes of reasoningou want the legal system to be within Australia. You have
traditionally respected in the courts. Itis a process by the repeatesione away with the appeal mechanism to the Privy Council

use of which the law is developed, is adapted to new conditions angnd you can appeal only to the High Court itself. If you do
is improved in content. The latter means an abrupt and almo : o : : :
arbitrary change. The objection is that in truth the judge wrests tfﬁjﬁ like the opinion given by the High Court, there is no

law to his authority. No doubt he supposes that it is to do a greaiurther appeal mechanism. Yet we are signing treaties and
right. And he may not acknowledge that for the purpose he must dgiving other rights which allow Australian citizens to take

more than a little wrong. Indeed there is a fundamental contradictiogheir cases to the Committee on Racial Discrimination and the

when such a course is taken. The purpose of the court which doe ; ; ; ;
is to establish as law a better rule or doctrine. For this the court look ommittee Against Torture which are located in other

to the binding effect of its decision as precedents. Treating itself agOUNtries. Itis nonsense to say that we do not want people in
possessed of a paramount authority over the law in virtue of the@ther countries to make rules for Australia, because that is
doctrine of judicial precedent, it sets at nought every relevant judiciaéxactly what they are doing.

precedent of the past. Itis for this reason that it has been said that the . ; :
conscious judicial innovator is bound under the doctrine of prece- The Hon. T.G. Roberts:One sets international standards

dents by no authority except the error he committed yesterday. and the other sets national standards.
There it is, enunciated once and for all. | ask honourable The Hon. J.C. IRWIN: Mr Keating keeps reminding us
members to read those quotes from Owen Dixon. They arglat we must have our own sovereignty, but at the same time
nearly 40 years before Mabo was decided. It is the basis fd}€ IS throwing itaway all around the world. No doubt in time
the wide criticism of the decision in Mabo and the making ofthis man of straw will be blown away. Again, | emphasise,
the decision in that case. There is all the difference in th&S @ person with no legal experience whatsoever but as a mere
world between the judge who is bound to take a step to decid@looker in this great debate, the people of Australia are
the case and the judge who wishes to take a step becausel}fing manipulated. If anyone wants to see the real picture, we
or she thinks it is a step that ought to be taken. If ever therBave to put a great number of these things together. At some
was a situation which cried out for caution, for care, and fof€ngth and leaning heavily, as I do, on others by quoting
proceeding with deliberation step by step, it was the situatiof€M. | have attempted to put the puzzle together, and will go
one part of which was brought to the court in Mabo. Instead® doing that, so that people will be able to see the picture.
the whole thing was decided ahead of the necessity of the The Mabo decision and what is flowing from it, including
case in a manner that people can be forgiven for seeing &€ Bills before us now, may be claimed by some as a victory.
abrupt and almost arbitrary. | acknowledge that a number of people have claimed it as a
Again, | highlight the demise of the Privy Council. As Victory, but, because the victory is not based on a solid, legal
Justice Gaudron said before she was elevated to the Higind logical foundation, in my opinion it will simply crumble.
Court when welcoming the demise of appeals to the Privyl he Australian people in general and the Aboriginal people
Council, ‘It committed the future course of Australian justicein particular will be worse, not better, for the Mabo decision.
to the Australian courts. The Australian legal system ig?roper enduring decisions are based on the rock, not on the
realised.’ The Australian legal system in Hawke and Whitlanshifting sands that | have tried to lay out.
terms is certainly realised as we sit here in 1994, where the As part of the puzzle that | seek to put together there are
only appeal process from High Court decisions open t@ number of other factors. For instance, the Commonwealth
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Attorney-General, Mr Lavarch, in 1993, although | acknow-society and the diminution of the ever scarce members to whom the

ledge that he has since withdrawn somewhat, said: law was passed orally from generation to generation, are there any
true ‘Ingkata’ (ceremonial chiefs) left? If not, what is this law called

... .tobroaden the pool from which judges were appointed tojpa)’ or ‘traditional’, which it is suggested the Australian legal
include groups— system should countenance and support? The plain, commonsense
he is talking about the High Court— interpretation of Kirby's understanding of Strehlow’s arguments

. . . . . have been completely overturned by the ‘Mabo’ decision of the High

in addition to senior barristers. We have good judges drawn from the: g rt, with the resultant decision of the Minister which can and will

ranks of barristers, but that is not to say that there are not somgyye ‘serious implications for development in this country. The
excellent solicitors, academics and Government solicitors. Hindmarsh Island debacle will probably be just a foretaste of what

He clearly said that the courts, including the High Court,we can expect in the future unless we heed the advice of Professor
ought to be representative of groups. | have asked beforé,trehlow written in his last paper before his death in 1978.
‘What groups?’, and I still wonder what groups. The senior will not go through all that quote, but it is worth contemplat-
Law Officer for the Government is the Federal Attorney-ing. The Aboriginal cause is done no good when people are
General and he is thinking about making the High Couriable to say that the women’s issues which stopped the
representative of groups, not on their legal expertise buwuilding of the Hindmarsh Island bridge are not able to be
basically on whether they are from one group or anothegiven any legal validity. This strengthens what | have recently
Thankfully, our own Chief Justice King had something to saysaid, namely, that the immediate battle might be won but any
about this only last week which disagreed with Mr Lavarch’shopes of a lasting solution are dashed beyond hope. Another
statement. | understand that it was directed not apart of the jigsaw is the role being played for the
Mr Lavarch, and I did not get the quote to bring here todayCommonwealth Government by the Constitutional Centenary
but at our own State court system. Foundation and its director, one Professor Cheryl Saunders,
Then we had the Hon. Robert Tickner's actions over thea familiar name, as she gave the famous advice to the Hon.
Hindmarsh Island bridge. The furore caused by the decisioRobert Tickner on Hindmarsh Island, and she is part of the
of the Federal Minister for Aboriginal Affairs, Robert network. | will not go into how this foundation and Professor
Tickner, to ban the building of a bridge from Goolwa to Saunders are working to undermine the Commonwealth
Hindmarsh Island may be the precedent for many dubiousonstitution, but | will quote one passage from Professor
decisions in future. Again, | have not had time to chase thiSaunders herself. In early July, tieistralian newspaper
up, but one has only to read the paper today or remember thieported an address by Professor Saunders to a 2020 Vision
news from yesterday about the developer, Mr Williams, inforum in this city. According to that report, she said that, as
Queensland who has been stopped from carrying out Australians move ‘inexorably’ to a republic:
development which was legal yesterday or the day before and . . the Senate’s power to reject Supply should be abolished, and
which now has a world heritage listing on it which makes itParliament should elect a head of State.

illegal to do some quite substantial development in _ ...alltaxation [should] be imposed by the Federal Parliament,
Queensland with proceeds allocated between levels of Government according to
: tprocedures set down in the Constitution.

_ The Hon. Sandra Kanck: There have been protests about™ ="\ viie her proposals may cause [a] furore, they were
it for 12 months. ‘evolutionary rather than revolutionary’. . .

The Hon. J.C. IRWIN: | do not know how far he got ... anAustralian head of State to have a largely formal ceremoni-
with his development, but the decision to put a listing on ital role. o ) '
came only in the past couple of days. The status of indigenous people in Australia [should] be

The Hon. Sandra Kanck: He should not have been g%%%ggggzcrj&.wnh a flexible framework providing for their self-

sur_?alzeﬂobr?/. I\t]'.C. IRWIN: | am simply saying that it is Professqr Saunders’ remarks_ as head of the Centenary
another example of the Commonwealth GovernmenFounqat'on are salutary remmd(_ars that she and others,
trampling over some of the States. | come back now to thincluding Nugget Coombs (who is one | can.remembe.r)
Hindmarsh Island bridge. Obviously the decision was mad&MPrace the agenda of a separate nation. Without casting
without a genuine attempt to examine the claims of theiround too much further, | can add the Aboriginal Land Fund
female members of the Ngarrindjeri group as to its validity_and the Racial Vilification Laws to the pieces which make up

It is a great pity that the submissions made by the latdhe jigsaw that is changing the Australian way to a new way.

Professor T.G.H. Strehlow were not given more consideration | "W move to my concluding points, which relate to the
by the Law Reform Commission when it was examining_faCtthat all applications with respect to native title must begin

these matters in the 1970s, as he showed, through his intimdfe the National Native Title Tribunal or an approved State
knowledge of Aboriginal law, that much, if not all, tribal law €duivalent. The remarks | make here are from a paper by Dr

was lost because those in whose hands it was held refusect}gn Forbes, a barrister and reader in law at the University
pass it on to younger members of the tribal groupings.  © Queensland. Let us start with the tribunal. The paper

I think that is very important. There were fears that it was>!at€s: _ _ _ _
based on the fact that they had no confidence that the tribal Title and compensation claims which are opposed and which are

law would remain secret to those whose responsibility it wag0t compromised in the tribunal go to the Federal Court. The NNTT
an unusual tribunal in that it decides only one of several kinds of

to administer it. In a paper on Professor Strehlow an@aims filed in it, namely, ‘right to negotiate matters'—contested
Aboriginal Customary Law delivered at the opening of theapplications for approval of ‘future acts’. Otherwise it is a compli-
Strehlow foundation in Adelaide on 3 October 1978 incated government bureau which processes unopposed applications
Adelaide the then Chairman of the Law Reform Commissio ”.d.atgreeme”tsv ”aUSferIS otheritto th?.FEd.efa'T%OU”' and S.vaesfthe
: . : — inister as an occasional committee of inquiry. The composition o
the Hon. Justice Michael Kirby said: the National Native Title Tribunal is governed by section 110. The
Strehlow asks, by inference, if not directly, can we seriouslyPresident is styled ‘Justice’. Australian politicians have a deep and
propose the retreat of the general Australian legal system to permétbiding belief that the citizenry will more readily defer to a tribunal
the enforcement of secret laws, the very revelation of which cannadr administrative inquiry headed by someone bearing that title. On
be permitted? He also asks, in view of the decline of truly traditionakeveral occasions in its short history the Federal Court has served to
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confer it on persons who really exercise quasi-judicial or administraengage consultants. The court may direct evidence to be taken
tive (not to say political) functions. A view that this debases thepefore an assessor. In that event, there is no right to cross-

currency has not prevailed. Non-presidential members of the tribun ; o ;
will include ‘assessors’ (as described), people with ‘special %I)(;amlne. }'hesle. prowsmr:js are seen as a Ci?ns(ljc?erat])cle
knowledge in relation to Aboriginal . societies’, and others chosen @dvantage for claimants and as a commensurate handicap for

by the Federal executive. other parties:
The paper further states: [They give] rise to the suspicion that the system is being

weighted against development interests and in favour of native title

The first president of the NNTT lost no time in telling the c|aimants: why should not [they] be subiect to the same standards
courtiers of that body that the ‘stated objective of [the NTA] is to ¢ Fl)roof' ) ’_\gs gr@th“er Aust[ra”g’r],s forl;ir!n”ar claims?

provide for the recognition and protection of native title[and] . .
nobody should be a member of or on the staff of the tribunal whdn a formal sense, the standard of proof is the same, but it is

does not accept the legitimacy of that objective.’ not difficult to see what the author of the passage | have just
At the commencement of the tribunal’s first case the Presiderﬁuoted means. However, in the light of practical evidence,

roclaimed the tribunal’s anxiety to ‘mediate’ and to sponsor, - . ‘o
gettlements: ‘[Our] main function .t>i,s to provide a means by thiCh problems explained following these provisions may not make

you. . . may reach a fair and reasonable agreement.’ Applicants wefedreat dea_' of d!ﬁerence in the_ end. )
told, in terms reminiscent of early advertisements for the Family Law ~ The Native Title Act apart, issues affecting State land
Act, that NNTT mediation is ‘not a win-lose process’. Whether orywgould be within the jurisdiction of our most experienced

not a claim could be established after a full hearing a compromis S ot
registered in the tribunal can ‘provide. for a plan of management Eourts, the Supreme Court of the States. Perhaps it is still

which would allow the Aboriginal involvement in the managementPOSsible for them to retain some jurisdiction in these cases
of the [land] and guaranteed rights of use and development [bygvhich, after all, belong to one of the oldest areas of superior
Aboriginal communities.’ ‘One form of agreement might involve a court jurisdiction, namely, real property law. The Supreme
concession of. . native fitle with an agreement involving the o5 are still properly described as our superior court of
Commonwealth, State or Territory Government, under which [the Liurisdiction. Their iudicial hi :

conceded title] is exchanged for other forms of statutory title ord€neraljurisdiction. Their judicial histories cover not a mere
benefit. But alas, if no agreement s reached the parties face ‘a cou?0 years but 100 to 150 years. The Supreme Courts are not
case with no certainty about the outcome and all the costs andonfined to a piecemeal statutory charter and they handle
tensions that court cases generate.’ (In reality costs are likely t;st(ate and Federal criminal matters in which the law of

trouble the claimants or sponsor corporations.) It seems reasonable - . . :
to take these as broad, albeit delicate hints that titles or compensati idence is most exacting. Appointments to Supreme Courts

may sometimes and perhaps often be secured by pressure rather tRdf more visible to the legal profession and are not in the gift
proof. of just one central Government which may hold all the power

I turn to the role of the Federal Court. The paper states: Of patronage for many years. )
If a title or compensation matter is not settled, the tribunal mus | turn now to the issues of native title cases. The Native

refer it to the Federal Court. In so far as one may speak of traditiont:l—itle Act does not dispense with problems arising from the
in a court of limited jurisdiction (that is, piecemeal statutory very broad, not to say nebulous, Mabo criteria. It makes no
jurisdiction) created less than 20 years ago, the set-up of the Fedegitempt at codification. Whose title? First, the proper

Court for this purpose is most unusual. It is not required to observg|simants must be identified. In Mabo the High Court
the law of evidence. This is normal drill in a quasi-judicial tribunal )

but probably unprecedented in a court of law. In a formula which ha¥vandered to and fro among a number of these: indigenous
become a mantra among promoters of new tribunals the court is tol@thabitants, clan or group, people, community, family band
to adopt procedures which are ‘fair, just, economical, informal ancbr tribe, and several other expressions. The Act seeks to
Just. dispel this miasma by creating approved corporations to assist
Further, the court is directed to ‘take account of theclaimants and to hold property on their behalf. Power tends
cultural and customary concerns of Aboriginal peoples’. Theo be centripetal, and from time to time it may be doubted
intent and likely effects of this provision are by no meanswhether these title brokers are duly representative.
clear. Obviously the court would be bound to take accountof Groups in the Northern Territory have challenged the
these things in evidence, if evidence of them were placetlegemony of the Central and Northern Land Councils, and
before itin the normal manner. But if that is all that is meant,in one instance the Federal Court had to order a council to
the provision is quite superfluous. But if in fairness to theassist a group of which the council did not approve. It is to
draftsman one assumes that it is not superfluous, it appedse hoped that the distribution of benefits to all beneficiaries
that a special department of statutory ‘judicial notice’'—awill be just and efficient, although recent history is not
broad area in which the court may give evidence to itself—particularly encouraging.
has been created. Normally judicial notice and a judge’s own There is a question whether emoluments ascribed by a
investigations are a very limited source of legitimate evi-labyrinth of representatives—corporations and
dence. subcorporations—will leave sufficient funds to those for
Are we to take it that this subsection of the NTA is awhom the elaborate structure has been erected. If only an
charter for the wide-ranging, extra-curial evidence gatheringligarchy prospers, the self-reliance to which we all look
which occurred in Mabo itself and to which | have referredforward will once more be postponed. | indicate that | will be
earlier. If so, and unless the rules of natural justice have beeasking questions about the Native Title Act when we start the
impliedly abrogated, it will be the duty of the court in every discussion. For instance, the interpretation of ‘Aboriginal
case, and before judgment, to tell all the parties about angeople’ shows that it means people of the Aboriginal race of
‘cultural and customary concerns’ which are not in evidenceustralia. Quite frankly, | do not know what that means, and
but which it proposes to take into account. I do not know if any honourable colleague of mine, or
We have not yet reached the end of the list of speciahnyone, knows what that means.
arrangements. The court is to be assessed by super witnessedVith respect to the customary connection, the next step
and potentiatle factoadjudicator styled ‘assessors’ who, ‘so is to establish a sufficient connection between the claimant
far as is practicable . are to be selected from Aboriginal and a specific tract of land. This is a question of presence
people or Torres Strait Islanders’. The court’s infrastructureamounting to occupancy from a time long prior to the point
offers other congenial employment. The Registrar mayf inquiry. Plainly, these tests leave room for creative
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jurisprudence, particularly when the rules of evidence andhe rights may range downwards from something akin to
normal court procedures do not apply. It is no objection thafreehold to occasional rights of passage. Will all parties have
native customs at the time of European settlement araccess to evidence? Will some parties be more equal than
incompletely known or imperfectly comprehended. Nor doesthers? There will be no discussion here of technical rules of
it matter that the customs did not exist at the time of Britishevidence. Learned papers have been written about their
settlement or even 100 years ago because they may continapplication to native title claims, but with due respect the
to evolve up to the time of litigation. relevance of these writings is not apparent. | seek leave to

It is enough that any changes do not diminish or extin-continue my remarks.
guish the relationship between a particular tribe and particular Leave granted; debate adjourned.
land, and that the people remain as an identifiable
community. According to Toohey J, this notion of continuity ELECTRICITY CORPORATIONS BILL
is sufficiently elastic to survive European influences such as ) i
the profound effects of Christianity, the use of schools and, Received from the House of Assembly and read a first
other modern facilities and (in the case of the MurraytiMe- o
Islanders) a change from gardening, fishing and barter to a 1he Hon. DIANA  LAIDLAW  (Minister for
cash economy substantially dependent upon welfare pa)Tfa”SPOTt)_: | move: )
ments and other Government assistance. That this Bill be now read a second time. o

These are elusive targets for any opponent, and it appea'r§eek leave to have the seqonql reading explanation inserted
that arguments based on uncertainty or discontinuity ofl Hansardwithout my reading it.
alleged customs can expect a rough passage, not least in -€ave granted.
special tribunals. Even in the Murray Islands case, as Judges The electricity supply industry is at the leading edge of public

Deane and Gaudron conceded. the evidence exhibited ar tor reform and facing significant challenges to become even more
! efficient and further lower the overall cost of electricity.

of uncertainty and elements of speculation. There may beé™ At the national level, the Council of Australian Governments is
difficulties of proof of boundaries or of membership of the considering the Hilmer Report, and means to increase competition.
community, but those difficulties afford no reason for A competitive national electricity trading market is scheduled to
denying the existence of a proprietary community title. Acommence in 1995 to provide access to the electricity network, by

court may have to act on evidence which lacks specificity"ﬁ%?gggr?gréiﬁg’éﬁﬁgﬁtggmggnaph%gg%'aeﬁfgﬁ)gﬁ?ssumers’ andopen

Mabo suggests that claimants’ evidence will be treated At the state level, in 1993-94, ETSA has had the best financial
gently. performance in its 48 year history with an operating surplus of

Creativity in the Federal Court or the NNTT may be $215.2 million. ETSA has supported the Government’s highly

P . . successful initiatives of delivering a conducive business climate to
encouraged by some extra-judicial precepts of Chief Jusm%%uth Australia and recent tariff reductions will return $37 million

Mason. A_remark_able sequel to Mabo was a susta_ined effofd the State’s economy.

by the Chief Justice to defend that decision in particular and  To look at the introduction of competition into the electricity
judicial legislation in general. What would the reaction haveindustry in South Australia, the Government has put in place an
been if the dissenting judge, Dawson J, had traversed tgfgter-agency Electricity Sector Working Party to make recommen-

h | ding his vi ations on a number of matters relating to the structure and market
country or the newspaper columns expounding his VIEW Oform of the industry in South Australia, and how it should relate to

the proper limits of judicial power? a national market. A key part of the work is being undertaken by a
The Chief Justice defended the decision on two groundgonsultancy consortium.

- PP ialating i As foreshadowed in the Governor’s speech to Parliament, we are
first, that judicial legislation is part and parcel of the Commorﬁntroducing legislation that will give us the capacity to further im-

law. This truism was adorned with heavy patronage of ar_‘yor_‘grove ETSAs performance, as recommended by the Audit
so ignorant and so addicted to fairy tales as to question iCommission’s Report, and to meet possible requirements consequent
However, the Chief Justice ignored the real issue, namely, then the finalisation of national competition policies and an electricity
difference between incremental development over many yeafarket.

. . . This Bill establishes ETSA Corporation, which will be governed
and a sudden, majoplte-face—a difference of degree which 1, 5 ey hoard and led by a new chief executive officer with clear

is arguably a difference in kind. Sir Anthony’s second pleagoals and direction for the Corporation’s future. This newly
is more intriguing, as follows: constituted Corporation will operate on a sound commercial basis
. . . as a successful business enterprise. This will be achieved by
| think that in some circumstances Governments. . . prefer (Qnayimising the value of the business for the people of South
leave the determination of controversial questions to the courts rathg{ sra|ia, increasing its share in profitable markets, and building on
than[td . . . thepolitical process. Mabo is an interesting example. g ,ccess through innovative best practices, leadership and responsible

Unfortunately, we are not told how the legislative judgemanagement.

- . " : The national electricity market has the potential of bringing
d_eC|des that Government has ‘left it .t‘? ,hlm'. But can thes' nificant benefits to South Australian electricity consumers,
silent thought process be other than this: ‘Parliament has Ngirough increased competition driving down costs and improving

legislated. | think it should have. So | will."? service. However, the current proposals of the National Grid

What are the particular rights, if any? Assume that dxlantaglement Council (N?M?) Pav'?t%/et to fuIItytaccommodatzle_ St{)c?ll.ltth
claimant group, a tract of land and connecting customs hav&ugurgp'ﬁ,ntgoe'rggtrﬁ;’ty gg'ncsuu?;grg' respectio ensuring refiabiiity
been ascertained with some degree of certainty. Now the \when these issues are satisfactorily resolved and the national
nature and extent of the subject title have to be determinedharket becomes fully operational, it may be necessary to restructure
There is not priori answer; potentially every case is unique. ETSA Corporation to ensure competitive neutrality between
| quote: generators, distributors, and wholesale consumers connected to the
’ State and interstate grid network and to ensure that ETSA's corporate
The content of the traditional native title ... must ... be structure enables proper management focus for successful operation
determined by reference to the pre-existing native law or custom . .against other State and interstate competitors.
(1t) will, of course, vary . . . It may be an entitlement .. . .toalimited  Hence, the Bill also provides for the possibility of disaggregation
special use of land in a context where notions of property in land andf ETSA Corporation into three corporations responsible for
distinctions between ownership, possession and use are all bgeneration, transmission (and system control) and distribution.
unknown. Queensland, NSW and Victoria have, or are in the process of,



Thursday 17 November 1994 LEGISLATIVE COUNCIL 857

similarly reforming their electricity supply industries in anticipation - operating and administering wholesale market trading arrange-
of the introduction of a national market. ments for electricity; and

ThePublic Corporations Act 199®ill apply, and a charterand - trading in electricity.
performance agreement will be determined for each corporation.  Clause 7: Interpretation—Electricity distribution functions

The Government has taken the opportunity provided by thd=or the purposes of this proposed Act, electricity distribution
enactment of this legislation to consolidate and modernise provisiorfsinctions of a corporation include—
(some of which date back to 1897) affecting the electricity supply- distributing and supplying electricity;
industry and ETSA. This Bill repeals thiglectricity Trust of South - meeting obligations to ensure security of electricity supply to
Australia Act 1946@nd eight other Acts and associated Regulations. customers;

ETSA will have clear commercial objectives in an increasingly- generating electricity on a minor scale or local basis;
competitive environment and, hence, the regulatory roles of the trading in electricity and fuels;
electricity supply industry presently performed by ETSA willneed -  advising and assisting customers and potential customers of the

to be transferred to Government. In fact, tBkectrical Products corporation in energy conservation and in the efficient and
(Administration) Amendment Bitb transfer appliance energy label- effective use of energy.
ling to the Minister, has already been introduced. PART 2

The Bill takes a further step in this process by separating out ETSA CORPORATION
ETSA's regulatory functions in Schedule 4. These non-commercialD|VISION 1—ESTABLISHMENT OF ETSA CORPORATION
provisions include— Clause 8: Establishment of ETSA Corporation

(a) defining and administering technical standards relating t&ETSA Corporationis established as a body corporate that has
elect_ncnty generation, transmission, distribution and supply;perpetual succession and a common seal, is capable of suing and
(b) special powers currently available to ETSA such as the powepeing sued in its corporate name and with the functions and powers
to compulsorily acquire land, excavate public places, enteassigned or conferred by or under this proposed Act or any other Act.
land and premises, carry out vegetation clearance on public (NB: Clause 3 of schedule 2 provides tEAtSA Corporatioris
and private land and property which are powers not availabléhe same body corporate as the Electricity Trust of South Australia

to other suppliers; and " established under the repealekéctricity Trust of South Australia
(c) the duty to supply electricity even when it is not reasonableAct 1946the repealed Act'.)
or economic to do so. Clause 9: Application of Public Corporations Act 1993

The provisions of this schedule will expire on a day fixed by ETSA is a statutory corporation to which the provisions ofRlnélic
regulation, when they are to be incorporated in new legislatiorCorporations Act 1992pply.
covering regulation of the electricity supply industry and operation  Clause 10: Functions of ETSA
of a trading market. ETSA has—
In summary, this Bill establishes ETSA Corporation and provides  electricity distribution functions;
the legislative and structural framework for the future to enable  sybject to Part 3, electricity generation functions;

South Australia’s electricity supply industry to compete successfully  subject to Part 4, electricity transmission and system control

in the national electricity market. functions;
I commend this Bill to Honourable Members. and may perform its functions within and outside the State.
Explanation of Clauses Clause 11: Powers of ETSA
PART 1 ETSA has all the powers of a natural person together with powers
_ PRELIMINARY conferred on it under this proposed Act or any other Act and may
Clause 1: Short title exercise its powers within and outside the State.
Clause 2: Commencement Clause 12: ETSA to furnish Treasurer with certain information
These clauses are formal. ETSA must furnish the Treasurer with such information or records
Clause 3: Object in the possession or control of ETSA as the Treasurer may require

The object of this proposed Act is to establish a corporation oin such manner and form as the Treasurer may require.

corporations for the generation, transmission and distribution of Clause 13: Common seal and execution of documents

electricity for the benefit of the people and economy of the State. A document is duly executed by ETSA if the common seal of ETSA
Clause 4: Interpretation is affixed to the document in accordance with this proposed section

This clause contains definitions of words and phrases used in tht@ the document is signed on behalf of ETSA by a person(s) in

proposed Act. accordance with an authority conferred under this proposed section.
Clause 5: Interpretation—Electricity generation corporation and DIVISION 2—BOARD

functions Clause 14: Establishment of board

For the purposes of this proposed Act, an electricity generatiod board of directors consisting of not less than five nor more than

corporation has electricity generation functions which include— seven members appointed by the Governor is established as the

generating and supplying electricity; governing body of ETSA. The board’s membership must include
carrying out research and works (including exploration andpersons who together have, in the Minister’s opinion, the abilities
mining) to develop, secure and utilise energy and fuels; and experience required for the effective performance of ETSA's
trading in electricity and fuels. functions and the proper discharge of its business and management
Functions common to each of the three categories of electricitpbligations.

corporation are as follows: Clause 15: Conditions of membership

- carrying out research and development related to thé@he Governor may remove a director from office (during the
corporation’s functions; appointed term not exceeding 3 years) on the recommendation of the
providing consultancy and other services within areas of théMinister (which may be on any ground that the Minister considers
corporation’s expertise; sufficient).

commercial development and marketing of products, processes Clause 16: Vacancies or defects in appointment of directors
and intellectual property produced or created in the course of thAn act of the board is not invalid by reason only of a vacancy in its
corporation’s operations; membership or a defect in the appointment of a director.
any other function conferred on the corporation by regulationor ~ Clause 17: Remuneration
under any other Act. A director is entitled to be paid from the funds of ETSA such
Clause 6: Interpretation—Electricity transmission corporation remuneration, allowances and expenses as may be determined by the
and functions Governor.
For the purposes of this proposed Act, an electricity transmission Clause 18: Board proceedings
corporation has electricity transmission and system control functionSubject to the proposed Act, the board may determine its own
which include— procedures. The proposed section includes provision for a quorum
- transmitting electricity; of the board, the chairing of meetings of the board, voting at
coordinating operation of the generation, transmission andneetings and the minutes of proceedings to be kept by the board.
distribution facilities of the South Australian electricity supply DIVISION 3—STAFF
system; Clause 19: Staff of ETSA
controlling the security of the South Australian electricity supply The chief executive officer will be appointed by the board with the
system; approval of the Minister. ETSA may appoint such employees as it
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thinks necessary or desirable on terms and conditions fixed by Clause 48: Mining at Leigh Creek

ETSA. A sale or lease of any seam of coal vested in the Crown at or near

Leigh Creek or a contract for any such sale or lease or a right to mine

any such seam of coal cannot be made or granted by or on behalf of
DIVISION 1—ESTABLISHMENT OF CORPORATION the Crown except under an Act specifically authorising that sale,
Clause 20: Establishment of corporation lease, contract or right. (This provision is substantially the same as

An electricity generation corporation may be established by theection 43C of the repealed Act.)

Governor by regulation (which must name the corporation). ETSA  Without limiting the generation corporation’s powers, the

ceases to have electricity generatlon functions on and from the dawrporatlon may—

specified for that purpose in the regulations. mine any seams of coal, vested in the Crown or the corporation,
Clause 21 : Interpretation at or near Leigh Creek;

In the remaining provisions of this proposed Part, a reference to the mine any substance, vested in the Crown or the corporation,

generation corporation is a reference to an electricity generanon discovered in the course of operations for the mining of coal;

corporation established under this Part. treat, grade, or otherwise prepare for sale, and use, sell or
Clause 22: Corporate capacity otherwise dispose of any coal or other substance so mined.

The generation corporation is established as a body corporate th@eneration corporation is defined to mean ETSA and, if an electri-

has perpetual succession and a common seal, the capacity to sue aitg generation corporation is established under proposed Part 3, that

be sued in its corporate name and the functions and powers assigneatporation.

or conferred on it by this proposed Act or another Act. Clause 49: Regulations
Clause 23: Application of Public Corporations Act 1993 The Governor may make such regulations as are contemplated by

The generation corporation is a statutory corporation to which th¢his proposed Act or as are necessary or expedient for the purposes

provisions of thePublic Corporations Act 199apply. of this proposed Act.
Clause 24: Functions may be performed within or outside State

PART 3
ELECTRICITY GENERATION CORPORATION

SCHEDULE 1

The generation corporation may perform its functions within and
outside the State.
Clause 25: Powers of corporation
Clause 26: Corporation to furnish Treasurer with certain
information
Clause 27: Common seal and execution of documents
DIVISION 2—BOARD
Clause 28: Establishment of board
Clause 29: Conditions of membership
Clause 30: Vacancies or defects in appointment of directors
Clause 31: Remuneration
Clause 32: Board proceedings
DIVISION 3—STAFF
Clause 33: Staff of corporation

Superannuation
This schedule is similar to Part IVB of the repealed Act with

alterations consequential on the enactment of this proposed Act.

SCHEDULE 2
Repeal and Transitional Provisions
This schedule contains provisions of a transitional nature as well

as repealing a number of Acts as a result of the enactment of this
proposed Act.

SCHEDULE 3
Transfer of Assets, Liabilities and Staff between
Electricity Corporations
This schedule provides for the transfer of assets, liabilities and

staff between electricity corporations.

SCHEDULE 4

Clauses 25 to 33 have the same substantive effect in relation to the Temporary Non-commercial Provisions
generation corporation as clauses 11 to 19 have in relation to ETSA. This schedule contains provisions drawn in part from the repealed
PART 4 Electricity Trust of South Australia AcThe provisions deal with
ELECTRICITY TRANSMISSION CORPORATION special powers, duties and offences that it is intended will, at an

DIVISION 1—ESTABLISHMENT OF CORPORATION appropriate time, be relocated to another Act applying to electricity
Clause 34: Establishment of corporation suppliers generally.

An electricity transmission corporation may be established by the Clause 1: Interpretation

Governor by regulation (which must name the corporation). ETSAThis clause contains definitions used in the schedule.

ceases to have electricity transmission and system control functions Clause 2: Standards relating to electricity generation, trans-

on and from the date specified for that purpose in the regulationsmission, distribution and supply
Clause 35: Interpretation This clause provides that the Minister may define and administer

In the remaining provisions of this proposed Part, a reference to thetandards for the generation, transmission, distribution and supply

transmission corporation is a reference to an electricity transmissiowf electricity.

corporation established under this Part. Clause 3: Powers of ETSA with respect to land and transmission
Clause 36: Corporate capacity or distribution system

The transmission corporation is established as a body corporate tHaT SA is specially empowered to acquire land in accordance with the

has perpetual succession and a common seal, the capacity to sue aagid Acquisition Act 1969

be sued in its corporate name and the functions and powers aSS|gned ETSA may—

or conferred on it by this proposed Act or another Act. lay or install any part of the transmission or distribution system
Clause 37: Application of Public Corporations Act 1993 over or under any public place;

The transmission corporation is a statutory corporation to which the  excavate a public place;

provisions of thePublic Corporations Act 1993pply. lay, install, provide or set up on or against the exterior of a
Clause 38: Functions may be performed within or outside State building or structure any cable, equipment or other necessary

The generation corporation may perform its functions within and  structure to secure to that or any other building or structure a

outside the State. proper supply of electricity and for measuring the extent of such
Clause 39: Powers of corporation supply.
Clause 40: Corporation to furnish Treasurer with certain ETSA must, at least 7 days before exercising such a power in

information relation to a public place, give to the authority in which the control
Clause 41: Common seal and execution of documents or management of the place is vested notice of its intention to
DIVISION 2—BOARD exercise those powers and of the area to be affected. Such notice is
Clause 42: Establishment of board not required in an emergency or in circumstances of imminent

Clause 43: Conditions of membership

Clause 44: Vacancies or defects in appointment of directors
Clause 45: Remuneration

Clause 46: Board proceedings

danger to life or property. ETSA must, as soon as practicable, make
good any damage to a public place arising from the exercise of
powers conferred by this proposed section.
Clause 4: Subsidies to other suppliers
DIVISION 3—STAFF The Minister may direct ETSA to provide a subsidy to another
Clause 47: Staff of corporation supplier of electricity in the State.
Clauses 39 to 47 have the same substantive effect in relation to the Clause 5: Duty to supply electricity
transmission corporation as clauses 11 to 19 have in relation tBTSA must ensure that the transmission or distribution system is
ETSA and clauses 25 to 33 in relation to the generation corporatiortonstructed and maintained in accordance with accepted standards
PART 5 and practices by the electricity supply industry. ETSA must (as far
MISCELLANEOUS as practicable) maintain the electricity supply through the transmis-
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sion or distribution system. If it is reasonable and economic to do s@ddresses offensive language to another person or who, without
ETSA must, on the application of any person, provide a supply ofawful authority, hinders or obstructs or uses or threatens to use force
electricity to any land or premises occupied by that person subjedh relation to another person is guilty of an offence and liable to a
to payment of fees and charges and observance of the othdivision 6 fine ($4 000).
conditions of supply from time to time fixed by ETSA. Clause 10: Offences relating to transmission or distribution
ETSA may cut off the supply of electricity— system, etc.
to avert danger to any person or property; A person who, except as approved by the Minister—
to prevent damage to any part of a generator or the transmission gbstracts or diverts electricity from any part of the transmission
or distribution system through overloading or unstable or o distribution system or interferes with a meter or other device
abnormal operation; _ _ for measuring the consumption of electricity supplied by ETSA;
to allow for the inspection, maintenance or repair of any part of or
the transmission or distribution system; - charges another a premium for the cost of electricity supplied by
on non-observance of the conditions of supply. ETSA and paid or payable by that person; or

If ETSA proposes to cut off a supply of electricity in order to avert .

danger of a bush fire, ETSA should, if practicable, consult with the

Country Fire Services Board before doing so. .
Clause 6: Immunity from liability in consequence of cutting off

contributes electricity to any part of the transmission or
distribution system; or
damages or otherwise interferes with any part of the transmission

or distribution system or any electrical installation or other
property belonging to ETSA, or under its control; or
erects a building or structure in proximity to a supply line that is
part of the transmission or distribution system contrary to the
regulations,
é’ﬁlguilty of an offence and liable to a division 5 fine ($8 000).
The Minister may, subject to the regulations, give an approval

or the purposes of this provision that may be general or specific and
ill, insofar as the approval operates for the benefit of a particular
erson, be subject to such conditions as the Minister may fix from
e to time by notice in writing to that person.

or failure of electricity supply
ETSA incurs no civil liability in consequence of cutting off the |
supply of electricity to any region, area or premises under this
proposed Act or the failure of an electricity supply.
Clause 7: Duties in relation to vegetation clearance
ETSA has a duty to take reasonable steps to keep vegetation of
kinds clear of public supply lines and to keep naturally occurrin
vegetation clear of private supply lines, in accordance with th
principles of vegetation clearance. The occupier of private land ha
(subject to the principles of vegetation clearance) a duty to tak
reasonable steps to keep vegetation (other than naturally occurri '5”
vegetaion)cear of ny prvatesuply I on th and maccordancyy | 1) et oo o damage os et of o afere s
wi e principles of vegetation clearance. ' \ ! 1€
Any costs incurred by ETSA in carrying out work on private land from_atperst(%n guilty of tr}etﬁontrﬁaventlon %” ap;z_llcat_lon toa c?urft
(other than work that ETSA is required to carry out under anCONVIClNg the person or the ofience or by action In a court 0
imposed duty) may be recovered as a debt from the occupier of tHePMpetent jurisdiction.
land. This provision operates to the exclusion of common law duties, _Clause 11: Payments by ETSA _
anglptherdstagutct)ry dutiels,laffecting the clearance of vegetation fro to-rtﬁé Tmrgzts Srr; ;)][cl?retfr?erepi?ggsrgymﬂé dggh thnggttg Ji\\/gggfnst pgz
ublic and private su ines. '
P This pr(?vision is gﬁgstantially the same as section 39 of th@mount equal to five per cent of its revenues being revenues derived
repealed Act. from the sale of electricity during the quarter last preceding the
Clause 8: Role of councils in relation to vegetation clearance quaétler W“TQ Véh'ChltT_e payment day occurs.
ETSA may make an arrangement with a council (within the meanin ause lz: kegulations
of the Local Government Act 1934onferring on the council a E%’he Governor may make regulations dealing with specified matters
specified role in relation to vegetation clearance. The arrangemef@r the purposes of the schedule. Regulations dealing with the
may include a delegation by ETSA of a function or power and mayclearance of vegetation from public or private supply lines can only
require that ETSA be indemnified for any liability arising from an be made with the concurrence of the Minister for Environment and
act or omission of the council under a delegation. A delegation byNatural Resources. The regulations—
ETSA for the purposes of the arrangement may be subject to may be of general application or limited in application;
specified conditions that may be varied or revoked and does net provide that a matter or thing in respect of which regulations may
pre\gnt ETgAPfrom actfing in any matter. be rr?age is to be c#etermined, regulated or prohibited according
ause 9: Powers of entry, inspection, etc. to the discretion of ETSA,;
ETSA may appoint an employee or any other suitable person to be may refer to or incorporate (wholly or partially and with or
an authorised person. without modification) any standard or other document prepared
An authorised person may, at any reasonable time— or published by a body referred to in the regulation, as is in force
examine or test any part of the transmission or distribution from time to time or as in force at a particular time.
system or an electrical installation; Clause 13: Expiry

carry out any work necessary to obtain access to any part of thehe Governor may, by regulation, declare that this schedule, or
transmission or distribution system or an electrical installationspecified provisions of this schedule, will expire on a day or days
inspect or repair any part of the transmission or distributionspecified in the regulations.
system or an electrical installation; .
take any action that may be necessary to avert danger from afault The Hon. R.R. ROBERTSsecured the adjournment of
in the transmission or distribution system or from unstable orthe debate.
abnormal conditions affecting it;
inspect public or private supply lines;
carry out any vegetation clearance work in accordance with the
proposed Act;
enter land or premises for the purpose of exercising any power o ) )
under this provision. The House of Assembly intimated that it had disagreed to
it Exceptinan e;‘nergency or ((:ji_rcumstances of immirr:er)t dgngert:he Legislative Council’s amendments.
ife or property or for meter-reading purposes, an authorised person ; P ;
must give reasonable notice of an intention to enter residential Consideration in Committee.
premises or land to the occupier and, where vegetation clearance The Hon. DIANA LAIDLAW: | move:
work is to be carried out on the land, must give at least 60 days That the Council do not insist on its amendments.
written notice, specifying the nature of the work. ) )
Except in certain circumstances, ETSA must, as soon as Motion negatived.
practicable, make good any damage to land or premises resulting
from the exercise of a power under this provision.
A person who hinders or obstructs an authorised person in the
exercise of any of these powers is guilty of an offence and liable to . . .
a division 6 fine ($4 000). An authorised person, or a person assisting Adjourned debate on second reading (resumed on motion).

an authorised person, who, in the course of exercising powers, (Continued from page 856.)

CORRECTIONAL SERVICES (PRIVATE MAN-
AGEMENT AGREEMENTS) AMENDMENT BILL

NATIVE TITLE (SOUTH AUSTRALIA) BILL
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The Hon. J.C. IRWIN: The present question is not one However, the nearest approach to the primary fact in this type
of legal theory but of reliability and accessibility. Presentof litigation is what claimants say they have been told and
indications are that, hopeless claims aside, it will be easy tbelieve about territories and connections. The first inquiry
mount aprima faciecase of native title and very difficult to into the South Australian Hindmarsh bridge project was told
contest it because the vital witness will often be at the beckothing about certain spiritual beliefs, whilst the second
and call of the claimants or their sponsor corporations. Muctnquiry a few months later heard a great deal about them. One
of the evidence in these cases will come from members of theonders whether events of this kind will support revised
claimant group asserting what others have told them about thrative title applications under the NTA. Justice Moynihan
words or actions of ancestors more or less remote. Iwas not, as he states:

Northern Territory land rights cases this lay testimony is  |mpressed with the credibilities of Eddie Mabo who seemed quite
commonly called ‘traditional evidence'. capable of tailoring his story to whatever shape he perceived would

Traditional witnesses wil be supported by the exper€iGaReR, Te B8 e, B o et omments by the o
evidence of anthropologists or other social scientists who Wliudge o0 S of heard the wioeas. y y
in turn depend, at least in part, upon what past or present . ) L
members of the claimant group have told the witness or his ! turn to expert evidence. Land rights and litigation has
professional colleagues. In short, lay evidence may b&réated a new and rapidly growing expert witness industry.
recycled into scientific packaging. Traditional evidence willAnthropologists, who once were rarely seen in the witness
often consist of hearsay upon hearsay and, apart from tH9X, aré as much in demand in these cases as neurologists and
difficulties of cross-examination which give birth to the orthopaedlc specialists arein personalmquwyquganon. But
hearsay rule, other parties may have to cope with recefyhile most of the Iatte_r are |ndependent practitioners, the
invention of what purports to be ancient history. A former€Xperts used by the native t|_tle claimants are usu_ally employ-
Supreme Court judge, with more trial experience than somg€S Of the Land Council which sponsors the claim and have
members of the High Court, suggests that customs ‘are likeljP€Nt 1ong periods in close association with the normal
to be recalled in a manner favourable to the claimant whiciPPlicants on whose behalf they testify.
is, after all, simply human nature’. A Government lawyer in In other Ilpgauon th|§ ce'rtalnly would not enhance an
Darwin who regularly deals with land claims says: expert’s credit, but special tribunals develop cultures of their

Anthropologists and lawyers for claimants stay with the peopleown' Judicial doubts about experts who thrive on forensic

concerned and work up their evidence with them the night before@PPearances and practise advocacy from the witness box are
There is an employee of one of the land councils who is notoriousljiot so candidly expressed today, but ruminations of a

unethical in preparing and presenting witnesses. Land councils tredistinguished English justice are still worth considering. He
old and unsophisticated people who are the nominal claimants aggtes:
their personal property. Land councils have unlimited access to them,

others have none. In matters of opinion | very much distrust expert evidence for
. . . several reasons. In the first place, although the person cannot be

Another lawyer with relevant experience, Graham Hiley QCindicted for perjury because it is only evidence as to a matter of
gives an interesting account of practice in Northern Territoryopinion...but that is not all expert evidence is evidence of a person
cases. He describes an extraordinary process of grolpo sometimes lived by testifying.
evidence which enables collaboration and concoction antturn to access expert evidence. The well established species
which makes it difficult to identify precisely which person of expert evidence are (in principle) available to all, have
knows what and which knows nothing. Reading the transcripiittle ideological content and do not suffer the censorship
afterwards, one could assume that all the members of thathich current patois calls ‘political correctness’. Due to the
group had that knowledge. Hiley adds that leading questiongelicacy of this subject published material is not in over
and paraphrasing of indistinct answers are common in thsupply, but with patience a surprising amount is to be found.
Territory tribunal. Some of it is in a form which the law sees as particularly

When cross-examination is allowed in NTA cases it willimpressive—voluntary statements against interest.
be hard to test direct evidence, let alone hearsay, if a non- Hiley Q.C. records his impression that an anthropologist
claimant party has little or no access to alternative versionsvitness who fails to support, let alone criticises a land rights
Evidence of the kind which Hiley describes is extremelyclaim risks the resentment of and the possible alienation from
difficult to cross-examine and to assess, even if it weréhis peers. Elsewhere the same senior counsel observes the
correct to attempt such an exercise in the club atmosphefellowing:
which special tribunals engender. To the best of my recollection an expert anthropologist has never

In dealing with assertions of native customs a standardeen called to give evidence in a land claim except on behalf of the
technique of cross-examiners—reference to prior inconsistefitaimants or by counsel assisting the Land Rights Commission-

Wi ; ; 'V A r. .. ltseems that parties other than the claimants usually find some
statements—will rarely be available. Claimants eVIdencegifficulty in retaining an anthropologist who has the appropriate

may self-levitate by finding its way into assessors’ reportsexperience. . and who is willing and able to positively testify
Very occasionally it is possible to make bricks without straw.against the claim. . During the Jawoyn claim, when  counsel
A Sydney barrister with a Territory practice states: assisting did in fact seek to call an anthropologist who had some

experience with the Jawoyn people the attempt to call him was met

If you are lucky you can go to the history books and find out thatyith " repeated and strenuous objectionsThere has been an
people who are claiming a connection from time immemorial only,ngerstandable reluctance by anthropologists to be seen to be

go back to 1930. advising parties other than Aborigines.

The same barrister adds: Hiley adds that access to primary materials (that is, what an
It is not the same tradition when you question every one of theanthropologist claims to have been told or shown by his
Aborigines. Quite often you find that there are huge dlscrepanme?ients) is difficult to obtain and in the Northern Territory

between what the claimant, or some of them, are now saying an . . . .
what the anthropologist may have written in his report. They say ouf@S€S at least is often strongly resisted. The National Native

laws never change, but internally they are highly political and therefitle Tribunal may prohibit the disclosure of evidence, but
are struggles for control of land all of the time. presumably natural justice will require disclosure to all
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parties of anything which is likely to influence its decision. Victoria, that is going through the High Court appeal process
The same point has already been made about judicial noticew. What will flow from the mess that has been created by

of cultural and customary concerns. the decision of the judges of the High Court in the Mabo
Another barrister with experience in the Northern decision from which all this has flowed will be anyone’s
Territory states: guess. | understand there will not be any indication from the

| was involved in an Aboriginal land claim and | rang round High Court about the appeals on its Mabo decision until April
various universities to try and get an expert witness and no-ongeXt year, So I assume that these Bills will already be through
would be in it. They were worried about their promotion. A couple BY then, but if there is any change because of the move made
of them said that they would never ever get a permit to go on to anpy Western Australia against the Mabo decision and parts of

Aboriginal land again to do work, and they would be effectively it, then something else might have to come into this House
blackballed in their profession. And that's a real problem thaty 5 |ater time
respondents face in these applications. ’

Further, a Government lawyer in Darwin adds: The Hon. CAROLYN PICKLES secured the adjourn-

Land councils have a mortgage on anthropologists, particularlygnent of the debate.

in the areas which they have selected for claims. The Government
has never produced an anthropologist. They are terrified of bringing S TATUTES AMENDMENT (OIL REFINERIES)
their career to an abrupt end. BILL

I there are few very real contests, why have courts? One Receijved from the House of Assembly and read a first
looks for evidence or argument to support these criticisms;me.

The attitude seems to be that the position of Mr Peterson and
the American Anthropological Association is so natural and MOTOR VEHICLES (CONDITIONAL REGISTRA-
proper that there is no court case to answer. The complete TION) AMENDMENT BILL
absence of self-consciousness may indicate that the present
guestions have not been raised in the sequential veil of land Returned from the House of Assembly with an amend-
rights litigation and, if so, that is cause for concern. ment.
I know this has been a very long and at times involved
contribution to the cognate debate we are having on the four CORRECTIONAL SERVICES (PRIVATE MAN-
native title Bills before the House. It has been very important AGEMENT AGREEMENTS) AMENDMENT BILL

for me at least to bring together a number of threads whlchf The House of Assembly requested a conference, at which

have been developed over recent years. The people 1db d by fi he Legislati
Australia and, indeed, South Australia should be Warne%Wou ( be represented by five managers, on the Legislative
! ' ouncil's amendments to which it had disagreed.

about the collective directions of those threads. | am extreme= S .
ly uncomfortable about what has been brought to my The Legislative Council agreed to a conference to be held

: - the second floor committee room at 5.30 p.m. this day at
attention by some very eminent people whom | have soung L e
to quote in this debate. which it would be represented by the Hons K.T. Giriffin, J.C.

) ) ) ~ Irwin, Sandra Kanck, T.G. Roberts and G. Weatherill.
Having said all that, | support the Bill before us and, in

fact, the other three Bills that are to be debated later. | ADJOURNMENT

understand there is another one to come in at some later stage.

We also have a High Court challenge by Western Australia At 5.31 p.m. the Council adjourned until Tuesday 22
particularly, and joined by South Australia and maybeNovember at 2.15 p.m.



