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going about using the mobile telephone if there was ready
LEGISLATIVE COUNCIL access to a stand-alone unit within the department. As to who

raised that question, whether it was another central agency,
Wednesday 22 February 1995 the Treasurer’s office or Premier and Cabinet, or whether it
. was generated from within the Department of Education and
2 lghe PRESdlDEﬁT (Hon. Peter Dunnjtook the Chair at Children’s Services initially, | am not sure, but | can certainly
-2 P-M. andread prayers. check that for the honourable member and bring back a reply.

LEGISLATIVE REVIEW COMMITTEE: CRIMI- | know that there was a question mark as to whether we
NAL INJURIES COMPENSATION ACT could reduc_e central office _expendlture somewhat on
telephones, in effect, by looking at the way that we use
The Hon. R.D. LAWSON: | table the report of the Mobile phones. It was as simple as that: an attempt to see

committee on the Criminal Injuries Compensation Act andvhether we could reduce our expenditure on mobile phones
move: so that we could spend more money on schools and services,

. which is where we want to see our money being spent. We
That the report be printed. " . 2

) - do not want to waste money in the central office if we can
Motion carried. avoid it.
In relation to the other aspects of the question, | will
LEGISLATIVE REVIEW COMMITTEE consult the Chief Executive Officer of the department and the

The Hon. R.D. LAWSON: | bring up the eighteenth gggg (;fstlhga(?]uallty Assurance Unit and bring back a reply as
report 1994-95 of the committee. )

QUESTION TIME ORGANOCHLORINS

The Hon. T.G. ROBERTS: | seek leave to make a brief
EDUCATION QUALITY ASSURANCE explanation before asking the Minister for Transport,
representing the Minister for Housing, Urban Development

The Hon. CAROLYN PICKLES: | seek leave to make and Local Government Relations, a question on organo-
a brief explanation before asking the Minister of Educationchlorins.
and Children’s Services a question about education quality Leave granted.
assurance. The Hon. T.G. ROBERTS: The question that | asked the

Leave granted. Minister for Primary Industries recently was slightly different

The Hon. CAROLYN PICKLES: On 25 Decemberthe in that it related to the ARMCANZ conference to be held
Minister signed a letter answering my question on noticeshortly. The question related to the nature of the submission
concerning the establishment of a Quality Assurance Unit imnd the basis for the information. | am now in receipt of more
the Department of Education and Children’s Services. Firsinformation from people in the industry who have supplied
I must acknowledge the Minister's commitment to signingto me questions that they would like answered. | cannot
correspondence on Christmas Day. The Minister’s letteanswer them and | would like the Minister to answer them for
detailed how the Quality Assurance Unit had been establishede.
since the third term of last year and comprised nine staff, five On Tuesday 21 February th&dvertiser in an article
of whom have salaries of $67 000 or more. The total annudieaded, ‘Termite spray ban could lift price of new house,
salary bill for this unit is almost $500 000. stated:

The Minister explained that, since the third term last year, The cost of a new house could rise by up to $4 000 because of
the unit has been drafting a framework for quality assurance national ban on the use of organochlorin termite sprays, the
processes for consultation, and that the program of work fortousing Industry Association has warned.

1995 has not been finalised. | have now received informatioMhe information that | have been given by other people in the
from the Minister's department that the Quality Assurancandustry associated with other products, which are said to
Unit has in fact started on its new role as the quality watchreplace organochlorines because of the dangerous nature that
dog by conducting a review into how many officers in thethe chemicals pose to health, have indicated that $4 000 is
Education Department have mobile telephones. My questionsowhere near the price that would be added to a new house.
to the Minister are: Their estimate is that $400 would be nearer the mark and in

1. Who is being consulted on the quality assuranc&ome cases the added cost would be less than that.
framework document and will the Minister table a copy? The position appears to be that the State is preparing a

2. Has the work planned for 1995 now been completed¢ase to go to the Commonwealth to try to overturn the
by the Quality Assurance Unit and what are the details? decision to which | alluded in the previous question, namely,

3. What was the purpose of the mobile telephone reviewo change the Federal approach to the ban in South Australia.
and how many officers in the Minister’'s department haveThe information that has been given to me leads me to ask the

mobile telephones? following questions:
4. Does the department publish a list of mobile telephone 1. Is it a fact that the Government is preparing a submis-
numbers and, if not, why not? sion which states that there are no effective alternatives or

The Hon. R.l. LUCAS: I will have to take some of those conclusive evidence on the effectiveness of alternatives or
guestions on notice and bring back a reply. The simpleriteria for measuring the effectiveness of alternatives to
answer to the mobile phones question is that there was a viesrganochlorines as termiticides?
from somewhere that a number of officers were using a 2. Isittrue thatitis preparing a submission which states
mobile phone while they sat at their desk with a telephonghat alternatives to organochlorines, including physical
next to them and that it was probably not the best way obarriers and alternative chemicals, have not been adequately
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tested in alkaline and highly reactive soils; that the alternativenent has moved on this issue. That is not opinion: it is fact.
termiticide chlorpyrifos is not effective in alkaline soils; that It has been reinforced by discussions | have had with many
the adequacy of physical barriers in Adelaide’s cracking soilpeople in the transport field since | have been Minister and
is a concern; and that the long-term effectiveness of physicalver the period in which we have been involved in this work.
barriers is unknown? There is no employee to be ‘axed’ as the honourable member
3. Will the Minister table any scientific studies, surveysemotively said.
or investigations providing conclusive evidence of the An honourable member interjecting:
effectiveness of organochlorin termiticides in protecting The Hon. DIANA LAIDLAW: No, she used the word
buildings from termites in different regions in South ‘axed’. Thatis not what is going on. As she would know, we
Australia? have continued the policy of the former Government in terms
4. If no such evidence is available for organochlorinespf no retrenchments. What we have said is that people will
why does the Minister require such evidence for non-be able to make choices. The human relations section of the
organochlorin methods of termite control? department has been in close discussion with others and
The Hon. DIANA LAIDLAW: | will refer those myselfinterms of the arrangements to apply. They will be
guestions to my colleague in another place and bring backthere as will the unions to work with the department through

reply. all these changes. | had discussions with a number of unions
but not all unions in relation to these changes, and we
TRANSPORT DEPARTMENT developed some very satisfactory working relationships at
that time.
The Hon. BARBARA WIESE: | seek leave to make a | referred to that yesterday when | spoke about the

brief explanation before asking the Minister for Transport anaintenance work of the department and how we were
question about the Department of Transport strategic reviewyorking with relevant unions to build up on a pilot basis a
Leave granted. o private maintenance business in South Australia. There is no
The Hon. BARBARA WIESE: In her ministerial  sych business in South Australia at the present time and the
statement yesterday, the Minister outlined a savage slash agépartment certainly has the monopoly. I know some councils
burn/carve up of the Department of Transport. She noted—o such work but we are required by the Federal Parliament
Members interjecting: ) . through legislation to ensure that by 1996—next year—all
The PRESIDENT: | think that is an opinion and | ask maintenance work on national highways must be competitive-
that the honourable member refrain from expressing opiniongy tendered.
in explaining her question. _ We are simply extending the arrangement, which the
The Hon. BARBARA WIESE: | would have thoughtit  Federal Government has required of all Governments across
was fact but | will take your advice, Mr President. The Australia in terms of maintenance work on national high-
Minister noted that the department had undergone considefyays, to apply to our arterial roads system and, generally, that

able change over the past 20 years and she said: has been well supported because we have a strong private
The new strategic direction simply represents an increase in theector in this State that is well able to do that work in the
extent and speed of the change process. construction industry and to do so competitively. As | said,

That is an understatement of monumental proportions, ande are building up with the support of unions, on a pilot
I would like to dissociate the Labor Party from any implied basis, a maintenance industry.
suggestion in those remarks that this was a path down which As to the department’'s way of doing work, yesterday |
our Government would have moved—uwe certainly would notsaid that this is simply an increase in the extent and speed of
have done so to the extent of this Government because tliee process of change in the department. When looking at the
financial gains could not be substantiated and in our opinioministerial statement | recall that those words were actually
did not outweigh the social costs that such a move wouldelected by senior management within the department as the
bring. The so-called new strategic direction cuts the Departmost appropriate words | could use to describe the situation.
ment of Transport in half. The new direction will be achievedIt was their assessment that this was an increase in the extent
at the expense of jobs and the livelihood of 1 300 employeeand speed of change within the department and | concurred
with this massive blow to staff having to be accommodatedvith that assessment.
within just two years. In terms of senior management in the department, the
Will the Minister provide detailed information on the senior managementis comprised of exactly the same people
number of employees by category of employment, forwho were in the department when the honourable member
example, weekly paid, technical, and so forth, who can expeetas Minister. They were not my appointments. | have not
to receive a tap on the shoulder, and in which divisions andhoved in and changed the senior management. The senior
units of the department they are currently employed? Will thenanagement has worked with me through this exercise over
Minister advise what involvement, if any, work force the past six months acknowledging that there is a change in
representatives and relevant trade unions had in arriving #he role and function of the department.
the review’s conclusions? Will she release full details of the The Hon. Barbara Wiese interjecting:
Government’s new human resource management policy and The Hon. DIANA LAIDLAW: Not solely, as the
say how it will apply to the 1 300 Department of Transporthonourable member may wish to accuse me, of some
employees who are to be axed? In particular, will the Ministephilosophical hangup that | may have. It arises from Federal
explain how and when the provisions for rights of return toGovernment legislation and from the fact that we inherited
the public sector apply as referred to in section 11 of the& massive debt that we have to get under control. It arises
strategic review on page 14? from the fact that we have made a number of commitments
The Hon. DIANA LAIDLAW: The honourable member, in terms of road transport that have been well applauded
who did very little to reform and restructure, has clearly takerthroughout the electorate, whether it be the sealing of arterial
some offence at the effectiveness with which this Governroads, the third arterial road or the sealing of roads on
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Kangaroo Island. These changes will help us meet all those The PRESIDENT: Order!
objectives. The Hon. DIANA LAIDLAW: —maintenance and

I make the point that 40 per cent of the work that theconstruction work. So that we do not lose our money for
department currently undertakes is now undertaken by thevads from the Federal sector, | am implementing Federal
private sector. As the department alerted me, and | agree, vi@overnment legislation and extending that same principle of
are simply increasing the extent and speed of a changsmmpetitive tendering for maintenance and construction of
undertaken over a number of years. Going back to théhe State arterial road system. That causes no great difficulty
comment about jobs, | stated yesterday that it is important téor anyone in the community except for members opposite
understand that the Government will continue to need andnd the Public Service Association. So, the least | will be
fund roadworks, maintenance and construction work. We argeeking is a public apology for such an offensive statement
not cutting funding for that purpose. In fact, we are trying toas that made by Ms McMahon yesterday. | think there were
find extra funds for that purpose and, therefore, there will stillother questions that the honourable member asked about
be jobs—in fact, more jobs—in the transport sector. What weategories. | have certainly sought to put the statement in
will be changing in this exercise is the nature of the employecontext, which the honourable member did not choose to do.
of people doing that work. So, jobs will not be lost to thel will seek details on some of the matters concerning
transport sector. They will be downsized within the depart-categories of employment that the honourable member sought
ment. Certainly, the department will be focusing on the rolan her question. | do not have such information at hand.
of manager of the assets, not provider of that work. The Hon. Barbara Wiese: What about the human

That general direction is being undertaken across Australieesources policy?
at the encouragement of the Federal Government, which The Hon. DIANA LAIDLAW: | said to the honourable
understands, as we do—even though members opposite fallember that | will get the information.
to understand it—that we have to undertake micro-economic The Hon. SANDRA KANCK: | seek leave to make a
and macro-economic reform in the transport sector. Thérief explanation before asking the Minister for Transport a
Department of Transport must play its role and it is keen tqyuestion about privatisation of several functions of the
do so, and that is why, together, we have come to thi®epartment of Transport.
arrangement, which the Government has endorsed. | could Leave granted.
well understand if there was some degree of anxiety, but The Hon. SANDRA KANCK: | refer the Minister to her
according to the feedback to the office today there has beefinisterial statement, made in this place yesterday, as well
support for that undertaking throughout all areas of thess the report entitled ‘The Way Ahead’ about the privatisation
department. | know that some unions have difficulty with it of several functions of her department. In her statement, the
and the Public Service Association, in particular, has goMinister outlined the Government's preferred policy option
itself pretty up tight about this. Other unions, as | have(which is option 2 in the report), which proposes, among
indicated, have been able to work with the Government ipther things, to privatise mechanical services, plants and
this. workshops of the Department of Transport, and which is

In terms of the Public Service Association, it should bepartly funded by the selling off of a number of the depart-
understood that we have not by any means singled it out-ment’s important assets. The report omits revenue estimates
and it probably wishes to accuse me of that as it has accusést the proposed asset sales. My questions to the Minister are:
me of other things in recent days. In fact, | understand that | 1. What is the total value of asset sales outlined in ‘The
have been accused of perpetrating something equivalent {gay Ahead’ document, and how do these affect the actual

a ‘Garibaldi’ on the roads. It has accused me of all sorts ofinancial return to taxpayers and the net present value of
things. | have not sought to single out the Public Serviceyption 2 over the next 10 years?

Association, but it fears—and one must understand that this 2. why was a detailed breakdown of the revenues and
is the basis for so much of its agitation—that when those jobgutlays for each option not spelled out in the report? Can the
transfer to the private sector, as they will in many instancesviinister now provide this information to the Council and, if
the Public Service Association will not have coverage. | thinknot, why not?
that is essentially what is behind much of the hysteria, wild The Hon. DIANA LAIDLAW: The information | can
remarks and ill-considered statements made by the Secretagtovide to the honourable member and the Council is that the
Jan McMahon. In fact, on ABC television last night she said$141 million as advised yesterday is a net figure. It takes into
The Public Service Association is very surprised, and if theaccount all TVSPs and other matters we would have to
private sector goes into deregulation then perhaps we are having gitjdress as part of the downsizing of the department and the
equivalent of a “Garibaldi’ on the roads. creation of other units on a smaller basis. That is the figure
It would hardly be surprising to members that | would begver 10 years. | can recall that, in the second or third year, it
seeking advice about that statement. | can assure membegs56 million of asset sales in terms of workshops, plants,
that, at the very least, | will be seeking a public apologymechanical equipment, etc. | do not have the detail with me

because in terms of the maintenance and safety on our roagiid | will follow through those questions that the honourable
I am implementing Federal Government/Federal Parliamentember has asked.

policy, and that is that there will be—
The Hon. Barbara Wiese interjecting: BLOOD TESTING KITS
The Hon. DIANA LAIDLAW: The honourable member
has reason to get excited because she did not do what should The Hon. R.R. ROBERTS: | seek leave to make an
have been done in terms of the public sector inexplanation before asking the Minister for Transport a
micro-economic reform, and also she sought to ignore whaguestion about drink driving.
| am obligated to do under the Federal Government legisla- Leave granted.
tion, and that is to competitively tender— The Hon. R.R. ROBERTS:Recently, | asked a question
The Hon. Anne Levy interjecting: of the Minister in respect of a case that occurred in Port Pirie,
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where the police breath tested a member of the public who The Hon. DIANA LAIDLAW: | have seen no formal

had an alcohol reading of .195. The basis of the quashing dégal advice or memos on this matter.

this conviction was that the defendant had been unlawfully

and unwittingly tested, and that the blood test kit that was LEGAL AID

issued to that defendant was not approved properly by the

Minister for Transport. Yesterday, | received an answer from The Hon. G. WEATHERILL: | seek leave to make a

the Minister for Transport in respect of these matters, irPrief explanation before asking the Attorney-General a

which she indicated that from 1 February 1994 some 554 giuestion about legal aid.

these test kits had been issued by the police. The Minister Leave granted.

further stated: The Hon. G. WEATHERILL: For the past 30-odd years
Blood test kits are issued as an evidentiary aid to persons chargé@nd it has been going on a lot longer than that) | have been

with prescribed concentration of alcohol offences; they do notiearing that the Australian dream is to own one’s home.

constitute part of the prosecution case. Their purpose is to providgnfortunately, a lot of the people who strive for this are on

gm%g%ffﬁgagg‘gggii means of obtaining evidence for the defencgary |ow incomes. They scratch and scrape to raise the money

Y ' to buy own their homes, some of which are units or small
She further stated: houses that would be worth from approximately $70 000 to

If the validity of the blood test kit was not raised as an issue af$13.0 000. These people are restrlcte(_i n their access to
the trial, any conviction obtained would be based upon the evidendé!Stice. When these people seek legal aid, it does not matter
presented by the courts or by both parties. There were, therefore, ghether they have any bank savings or whether they are on
convictions from the use of the blood test kits. a very low income. If they have the right in those two areas
I have some further questions for the Minister in respect ofo obtain legal aid, the next thing they are asked is, ‘Do you
this matter. Does the Minister assert that the blood test kit&wn your own home?’ If they own their own home, to go to
non-approval was not the basis for the dismissal of th€ourt to fight a case or to get justice in any way, shape or
charges in this case and, if so, does the Minister say on wh&rm, they must sell that home. Selling the family home in
grounds the magistrate dismissed the charges? Secondly,tbfs way to get justice in this country is totally unacceptable.
the 554 kits issued, besides those cases which the Crowill the Attorney-General consider putting the home aside
Solicitor advised should be withdrawn and which have beefrom the conditions for receiving legal aid and looking only
withdrawn, how many drink driving charges relating to theat the person’s income and savings which would restrict them
period between 1 February 1995 and 22 July 1995 are subjeltom receiving legal aid? Would he also raise this matter at
to legal challenge due to the failure by the Minister tothe Attorney-Generals’ conference so that these people can
approve the blood test kits in good time? Finally, is sheeceive justice in this country, rather than lose their family
satisfied that all the blood test kits presently being distributedtome?
by the police in possible cases of drink driving have been The Hon. K.T. GRIFFIN: It was the former Attorney-
properly approved by the Minister and, specifically, how hagseneral who brought into the Parliament a Bill to amend the
the Minister given her approval? Legal Services Commission Act which allowed for the Legal

The Hon. DIANA LAIDLAW: In relation to the third Services Commission to take a charge over real property to
guestion, | gave approval for these kits on 22 July 1994, asecure any legal aid which might be granted by the Legal
the honourable member has acknowledged. | received adviGervices Commission to the applicant. That matter had been
from legal sources two days earlier that it was not usual foraised by the Legal Services Commission, as | understand it,
specific approvals to be sought and that a challenge as to tiéth the former Attorney-General, who did bring the
validity of the test kit would be most unlikely. | had been legislation into the Parliament.
asked two days earlier to sign this approval. | was asked It seems to me that you cannot make a rule that at no time
without knowledge of or regard to the Port Pirie incident, andwill there be a charge taken over real estate. There are small
this was the first time | had ever received any advice on théamily homes and large family homes, and people do embark
issue. If I had been asked to approve them earlier | wouldipon devices to avoid the meeting of their obligations,
have done so, but | was alerted to this issue by the departmenhether it be legal aid or perhaps some of the corporate
one week after the Police Prosecutions Branch had raised tefaulters of the 1980s who seem to be able to shift a great
guestion of the approvals. deal of their resources away to trusts and members of their

So, in terms of my responsibilities, when | was alerted tdfamily and then seek to come onto legal aid. | think Mr
the issue for the first time, | gave the approvals that had beg@ionnell in Western Australia only recently applied for legal
requested of me, without regard to or knowledge of the Poraid. | thought that was quite a disgraceful approach, but
Pirie incident. | indicated yesterday that ‘although not thefortunately he did not get it. So, one cannot really say as a
basis for the dismissal of the case, potential difficultiesfixed rule thatis immutable that the Legal Services Commis-
associated with the technicalities of future proof of thesion should not take a charge over real estate in relation to
approval of the blood test kits emerged during the trial andegal aid.
that these matters are being addressed by the Minister for | should just remind members that the Legal Services
Emergency Services and the Attorney-General.’ That is alCommission Act actually provides for the Legal Services
| can add in that respect. The honourable member has soughbmmission to be independent of Government control. So,
a number of other details, and | certainly do not have thaby statute, it is independent of control at the State level, as it
information in my head or on hand, but | will provide it to the is independent of the Government at the Federal level. The
honourable member. only way in which there can be any influence is through the

The Hon. R.R. ROBERTS: As a supplementary ques- provision in the budgets of both the Federal Government and
tion: has the Minister received legal advice on the validity ofthe State Government each year for appropriate grants of
the form in which she gave the approval for these blood tedunding and through the lodging of annual accounts and
kits? proper auditing of those accounts. The Legal Services
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Commission sets its own guidelines in relation to theover the past 12 months. Further in the article, Mr Atkinson
determination as to whether or not legal aid should bevas reported as saying:

granted, whether itis in respect of a particular class of legal [The changes] raised important questions about privacy, with the
action, or whether it is in relation to a particular category ofdivision’s extensive files containing information on organ donors and
persons and their particular financial circumstances. whether people had been convicted of driving offences.

I remind the honourable member that the Federal Goverrln the light of that, my questions are: first, will the proposed
ment, through the Federal Attorney-General, is expected tehanges lead to an increase in motor registration charges and
be making a statement on the access to justice report Bjcreased costs? Secondly, what protection will there be in
Professor Sackville. | think that statement is due to be madeelation to the privacy of the records of people of South
either this month or next month, and there is some specul#ustralia?
tion that $50 million might be available through access to  The Hon. DIANA LAIDLAW: | thank the honourable
justice, although a subsequent report said that they are goifigember for the opportunity to address those issues. | was
through the rigours of budgetary scrutiny and it might befascinated to read those responses this morning in the
reduced to $24 million, or some such figure. So, at theAdvertiser particularly as they were so off the mark. I should
Federal level, as | understand it, some consideration is beid%ﬁve thought that a person of supposed intelligence, to hold
given to additional funding. the position of Secretary of the PSA, would have appreciated

There is a recognised problem in the availability of funds that motor registration charges are in fact set by the Govern-
The primary funding comes, and has always come, from thE1€Nt and that they will continue to be set by the Government
Federal Government. The basis upon which this State nof€cause that is one of our direct responsibilities. That has
makes funding available to the Legal Services Commissiof€€n the case in the past and will continue to be the case in
is 40 per cent from the State and 60 per cent from thdhe future. The level of motor vehicle registration fees and
Commonwealth. When | was Attorney-General previouslycharges is a matter of Government policy and it will remain
it was 75 per cent by the Commonwealth and 25 per cent b§° I the future. So, in answer to the honourable member’s
the State, and that has been renegotiated in the intervenif€ct question, no, the changes will not cause an increase in
period. The fact of the matter is that it is very largely amotor vehicle registration fees. . ,
Commonwealth responsibility. Many of the applicants for ! should note also that currently there is a review of motor
legal aid are those who might be on Commonwealth pensioﬁéeh'de registration fees. We are seeking to rationalise many
or other allowances, or be returned service people, anef the categories because the way in which they operate at the

traditionally the Commonwealth has accepted a responsibiliffloment is particularly confusing. It certainly makes it very
to fund the needs of those people. difficult administratively to operate efficiently and cost
So, all I can do with the honourable member's question i€ Tectively. So, we are going through a review of that at the
refer it to the Legal Services Commission to inquire if it will moment and the Registrar will have a report to me by the end
of this month or early March.

provide me with a response from its point of view. So far as The bigaer issue of privacy was raised by the member for

the Standing Committee of Attorneys-General is concerne 99 ’ P y . y .

| doubt if there is any good purpose served in dealing>PEnce (Mr. Atkinson). It was also important to me in my
onsiderations and to the department when management was

specifically with the issue. We do, on each occasion that w pking at the whole issue in terms of its recommendations
meet, have on the agenda issues of legal aid, and they af} 9

rimarilv issues directed towards the inadequacy of thggoutthe future operations of the head office of motor vehicle
:‘Oundingymade available by the Commonwgalthyl will registration. | reinforce, as | stated yesterday, that we are

certainly refer the substance of the question to the Leg ?Oonklgg r?]to?gﬁsﬁauriglt?agtfgﬁ ‘;Vto Lkégg %?ﬂté%ns\/viri]ghaiqsmrzgltsgg
Services Commission and bring back a reply. 9 !

productive at this time as the smaller branch and regional
offices, and we are not planning to look at the outsourcing of
ENVIRONMENT, RESOURCES AND DEVELOP- their administration.

MENT COMMITTEE: CANADAIR CL415 Privacy has been at the top of our mind in looking at the

. whole issue, and | am keen to make the following points.
le a;I/—Q?ngtr)]lé};-rll—q.ir?igggll\lr e(ﬁ‘tt?ér;ﬁg'r%egﬁrgp{h ; Ei\e/:(r o r]_Access to information on the register will continue to be very
Py P trictly controlled. For an external agent to be authorised to

g:g;d;g Sgr;(:l%s igngirDevglr%pémgnt Ccr)én r;rlggebonthtg rovide services dependent on access to the register will
quiry, p y prep y require the agent to be legally bound by the privacy provi-

Minister for Emergency Services. sions of the Motor Vehicles Act, just as existing motor

Leave granted. registration staff are bound by the same privacy provisions
of the same Act. The penalty for breaking these requirements
MOTOR REGISTRATION DIVISION is up to one year’s imprisonment or a fine of $4 000, apart

.. from any severing of the contract and withdrawal of the
The Hon. A.J. REDFORD: | seek leave to make a brief 5 thorisation of the agency concerned. Any employee who
explanation before asking the Minister of Transport a4 present breaches those privacy provisions would be out of
question about the Motor Registration Division. the Public Service.
Leave granted. In addition, authorised agents will be able to access
The Hon. A.J. REDFORD: In today's Advertiser the  information relating only to the select function that they have
General Secretary of the Public Service Association is quoteldeen authorised to undertake. All transactions and inquiries
as saying that changes to the Motor Registration Divisiomwithin the registration and licensing system are electronically
could lead to industrial action and that the changes woultbgged and, therefore, automatically subject to audit, so
mean increased costs. | remind members that the Publagents will be electronically barred from directly accessing
Service Association has lost some 40 per cent of its membetse computerised main data base. Information to users of the
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network is provided on a separate computer, which effective- 2. When will the corporate plan for Carrick Hill be
ly creates a barrier to accessing unauthorised informationcomplete; is she planning to release it; and, if so, when?

The Hon. Carolyn Pickles interjecting: 3. When will a new Director be appointed?

The Hon. DIANA LAIDLAW: | thought you would have The Hon. DIANA LAIDLAW: | asked the board of
been interested in this information, because your shado®arrick Hill in about June or July last year to prepare a
spokesman raised this as his chief concern. business plan, not so much a corporate plan. | think there is

Members interjecting: a difference. This plan is to look quite aggressively at future

The Hon. DIANA LAIDLAW: You don'twantto know commercial options as well as other arts and related activities.
the truth. The fact is that we have planned and considered dlhave been waiting for that report. In fact, today | wrote to
these matters. You just do not want to know about it becaugés Williams, as Chair of Carrick Hill, asking that the report,
it does not suit your argument to know that this is wellwhich I understand is at an interim stage, be forwarded to me
considered, well planned and strongly supported, and so ity 1 March.

should be. | think that Carrick Hill has to get on with this matter. It
Members interjecting: has had eight months to do it. In my view, it is impossible for
The PRESIDENT: Order! the board to go ahead and appoint a Director until it knows

The Hon. DIANA LAIDLAW: It is important for ~Whereitis going, whatitis doing and what type of person it
members to be aware, particularly those opposite becaugé@nts for that purpose. | am conscious that it is without a
their shadow spokesman on transport has indicated sonkdirector, but I would agree with the sentiment that there is
concern about this matter, that information to users of théardly any point in appointing one until future goals,
network is provided on a separate computer which effectivelglirections and responsibilities have been worked out, and
creates a barrier to accessing unauthorised information. Polié@ey Will be confirmed with this business plan. | am very
access to the data base for policing purposes will be unaffekeen to receive a copy, as supplied in the past under the
ted, and there will be further discussions with the police in@rangements with the former Minister, and | shall be seeking
relation to this matter. the board’s views as to whether it wants that plan released.

In relation to the sensitivity of information on organ I think it is important as a general rule that these plans are
donation—a matter also raised by the shadow Minister—antf!€ased.
driving offences, | am able to advise that an authorised They are public institutions supported by the public purse.
external agent will be bound by legal privacy requirementd believe their functions and roles should be a matter for
when receiving information from members of the public, suchPublic discussion and perusal. | will be expressing that view
as organ donor information. Further, they would not haveo the board when I have received what I understand is still
access to information on driving offences. Finally, confidenjust an interim report on 1 March, which is the date | sought.
tiality of information on the register is provided for under theIn relation to the earlier review to which the honourable
Motor Vehicles Act and meets the requirements of thenember refers, | will be discussing the release of that paper
Privacy Committee of South Australia and the Government$1 the context of the interim plan. | am keen, as | have
information privacy principles. Any new arrangements will indicated before, for that review to be released.
be subject to similar scrutiny and requirements.

PRIVATE RENTAL RESEARCH PROJECT

CARRICK HILL
The Hon. K.T. GRIFFIN (Attorney-General): | seek

The Hon. ANNE LEVY: | seek leave to make a brief leave to make a ministerial statement about the Private Rental
explanation before asking the Minister for the Arts a questiorResearch Project.
about Carrick Hill. Leave granted.

Leave granted. The Hon. K.T. GRIFFIN: Some 70 000 private rental

The Hon. ANNE LEVY: When the Minister was in tenancies are in place in South Australia at any one time. The
Opposition she made a great deal of noise about a review alverage duration of a private tenancy is about 16 months and
Carrick Hill not having been made public. When she becamsome 50 000 new residential tenancy agreements are for-
Minister, that review was not made public. | asked a questiomulated and nearly 50 000 end in any year. This form of
on this matter in August last year and was told by thehousing is used by a significant number of people at any
Minister that she would take up with the board of Carrick Hill given time and by most people during their lives. The
whether the review should be made public. The fact that iGovernment supports this form of housing and is committed
was not made public initially came as a request from theo creating a fair and equitable environment for both land-
board of Carrick Hill. lords and tenants.

I understand that Carrick Hill is developing a corporate  In May 1993, Shelter SA sought funds from the Residen-
plan and the review may form part of that corporate plan, butial Tenancies Fund in order to establish a private renters
there is no indication as to when it will be complete and/omwalk-in and telephone advice service to provide information
whether it will be released when it is complete. Furthermoreto and advocacy for tenants. Shelter SA is a non-government
Carrick Hill has now been without a Director for 8 %2 monthshousing organisation which is an advocate for low income
since the previous Director left the position. While | in no housing consumers. After discussion with the then Minister
way cast aspersions on the person who is Acting Directoffor Consumer Affairs and the Commissioner for Consumer
that is a very long time for an institution to be without a Affairs, the Private Rental Research Project was established
Director. | ask the Minister: and funded from the budget of the then Office of Fair Trading

1. Has she taken up with the board the question whethdo an amount of $25 000. The Private Rental Research Project
the previous review of Carrick Hill can be released; is shevas funded to conduct research into the issues facing private
planning to release it; and, if so, when? rental markets, including affordability, maintenance, tenants’
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knowledge of their rights and responsibilities, discriminationinvite submissions from the public. When | have received a copy of

and access, privacy, and security of tenure. the report, | will then be in a position to make an appropriate
The Government has provided considerable support to thf§SPonse. if this is warranted.
project apart from funding, and that has included membership REPORTS

of the broadly based reference group responsible for oversee-
ing the project. Other reference group members included the In reply toHon. ANNE LEVY (21 February).
Citizens Advice Bureau, the Real Estate Institute, the The Hon. K.T. GRIFFIN: A Pre-Paid Funerals Working Party

i i ; A ; as set up by the Hon. Barbara Wiese MLC, then Minister of
Adelaide City Council Trade-A-Place and the Welfare R'ghté(l\zlonsumerAffairs, n September 1992,

Centre. Whilst this prOJe_ct has b?e“ _pro_ceedlng, | have It appears that the working party was set up in response to:
conducted a complete review of legislation in my Consumer s prices Surveillance Authority inquiry into the funeral industry
Affairs portfolio. I will introduce to Parliamenttomorrowthe | A small number of problems concerning the handling of money
Residential Tenancies Bill 1995 which will more clearly  paid for pre-paid funerals

outline landlord and tenant responsibilities when in a. Some general problems (eg consumer not advising relatives of
residential tenancy agreement. It will address some of the pre-paid funeral arrangements and not addressing problems that

concerns expressed in this report, including the establishment ggﬂg&ﬁ%? est&%egégimﬂgqg gfé?f?eﬁgmrl%%;?%?];he death of the

of a code of Cond_uct for boarding and rooming house The working party comprised members of the then Department
residents and proprietors. of Public and Consumer Affairs (DPCA), the Public Actuary, a

The report prepared at the end of this project containgumber of industry representatives and a representative of the South
eight key recommendations, the majority of which are/*Ustralian Council on the Ageing (SACOTA).

. The working party’s first meeting was held on 3 March 1993. It
supported by the Government and will be acted on. They,as chaired by Mary Beasley, then Commissioner for Consumer

include maintenance of financial assistance to private renterstfairs, with Liz Cufone as Executive Officer. Further meetings were
The South Australian budget for 1994-95 anticipated arneld during 1993, with the last being on 11 October 1993.
increase of 9 per cent in expenditure on the Private Rental It appears that Ms Jennifer Taylor later replaced Liz Cufone as
Establishment Support Services Program and a 20 per Ceﬁ{?ﬁg\r/r?aionﬁ\:\?grrk of the working party involved an examination of
increase in rentrelief. Formulation of strategies by the Officgqis|ative approaches taken to the regulation of pre-paid funerals in
of Consumer and Business Affairs to address the issue @ther States. It also surveyed in the industry in South Australia to
discrimination in the private rental market are proposed, andetermine current practices with respect to pre-paid funerals, and
would include participation by the Real Estate Institute andliscovered that most funeral directors offer a pre-paid funeral fund.
the Equal Opportunity office. The working party considered some options for further action,

o s . but produced no report or recommendations.
_Iwillinstruct the Commissioner for Consumer Affairs to " g|jowing the change of Government, it was resolved in February
investigate the extent to which maintenance is an issue far994 to establish a new working group, comprising the same
private renters and devise strategies to overcome difficultieigdustry and SACOTA representatives, and the Public Actuary
which arise in that area. Preliminary investigations revea(cf?;'rrsegn'g':'ﬁe”g é’)}’ ggg?gk%ﬁ%%&??@'féﬁ;}edrfﬁﬂ)fctﬂgséﬁﬁé
that, of the 4 235 matters I'S‘.ted for hearing in 1994, fewef‘f Consumer and Business Affairs), with the aim to develop a Code
than 2 per cent related to maintenance. The Government Wigk practice under the Fair Trading Act 1987. It was never intended
conduct an extensive educational program concurrent with theat the new working group would produce a report as such. Instead,
proclamation of the new tenancies legislation when passdfie Code of Practice is aimed at protecting money given by
by Parliament. A specialist tenancies tribunal or division wil|consumers to funeral directors for pre-paid funerals by requiring the

! . . o . . funeral directors to invest the money with a type of financial
still be available to determine matters arising from re&denﬂainstitution approved by such investmer):t. yp

tenancy matters, but it will be enhanced by an increased |tis also aimed at ensuring that the parties to a contract for a pre-
emphasis on conciliation and mediation to attempt to resolvpaid funeral are made aware of problems that can arise with such
disputes at an earlier and less costly stage, and reduce 02, B QOISR 10 (B0 PeouaR GRdlomies ooneering e
number of ma_tters that would proceed to hearing. . arrangements and of arrangements that are to apply if certain

I do not believe that the case presented for the establisRontingencies apply—the funeral director ceases business or is
ment of a private renters’ advocacy service is a convincingnable to honour the contract, or the consumer cancels the contract.
one as |t may result in Overlap and dupl|cat|0n Of Service raCUCa.l advice is also Oﬂered tO.CO‘nSU_merS). |t |S’ proposed that the
already very ably provided by the Office of Consumer an OdTiW'”’ as far as possible, be in ‘Plain English'. .

. . - ; - ; e working group conducted extensive consultations with the

Business Affa|_rs. Accordingly, | will not be supporting th_ls industry, churches and other relevant parties.
recommendation, but have requested that the Commissioner The Draft Code of Practice was released for public comment in
for Consumer Affairs monitor the situation on an ongoingearly January 1995. Submissions were requested by 13 February
basis and determine that the level of advisory services beirg%- A total of one written and six verbal submissions have been

: : : : ceived and are presently being evaluated; comments so far have
provided is at an appropriate level. Finally, | am pleased L enerally been supportive and constructive.

release the report as a public document and advise that COpIES g ce the evaluation of submissions has been completed, and any
are available on request from the Residential Tenanciesecessary changes to the Draft Code have been made, then the code
Branch of the office of Consumer and Business Affairs; 8thcan be prescribed. This will be done in the first half of 1995.

floor, 50 Grenfell Street, Adelaide—telephone (08) 226 8613, Consideration is also being given to increasing the penalty in the

; ; Fair Trading Act 1987, presently set at $1 000, which can be set for
or from SHELTER (SA) at 264 Flinders Street, Adelalde_breaches of a code or regulation under the Act. This will be

telephone (08) 223 2555. | seek leave to table the report. considered together with other amendments to the Act which are
Leave granted. proposed as a result of the current legislative review process.

BANK FEES AND CHARGES GLENELG-WEST BEACH DEVELOPMENT

In reply toHon. BARBARA WIESE (9 February). . ;
The Hon. K.T. GRIFFIN: | have been in contact with the Prices The Hon. M.J. ELLIOTT: | seek leave to make a brief

Surveillance Authority. At this stage they have not completed thei€Xplanation before asking the Minister for Transport,
investigations. When completed, a report will be released which wilfepresenting the Minister for Housing, Urban Development
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and Local Government Relations, a question about the MATTERS OF INTEREST
Glenelg-West Beach redevelopment.

Leave granted.

The Hon. M.J. ELLIOTT: Today in ajoint pressrelease ~ The Hon. BARBARA WIESE: | wish to make a few
a couple of important announcements were made by thigmarks about the Government's strategic review of the
Premier and the Minister. The first such announcement wadepartment of Transport which was released yesterday and
that a contract for the dredging of the Patawalonga Lak&hich | referred to in Question Time today. In fact, the
could be let by this month. | note in documents that | receiveglocument released by the Minister yesterday raises more
under the Freedom of Information Act that some 240 00@uestions than it answers about the future of the department,
cubic metres of sediment are to be removed, and they withe functions it performs and the people who perform them.
contain in excess of 100 tons of lead, 100 tons of zinc, anth her rather glib and shallow statement yesterday the
quite large quantities of a number of other contaminants, aMinister spoke of the department’s ‘reassessing its purpose
of which are proposed to be placed on airport land withoutn life’ and she talked about ‘the outcome of this soul
the benefit of an environmental impact statement. If theearching exercise’. This was followed by a rather obvious
Government says that the material is not polluted the questiofissertation on the role of the department, a role and mission
being asked of me is: for what other reason is it beinghat it has in most respects been pursuing for a long time, and
removed? Is it to allow for the insertion of an internal particularly since 1993 when the Department of Transport
marina? If that is the case, why is significant public moneywas formally created.

being used to subsidise what is clearly a private benefit?  The Minister talked about high sounding principles and
The Premier announced that a private sector consortiugpjectives to achieve effectiveness and efficiency, but when
had been chosen for a proposed development at the Glenelg cut through the rhetoric of the statement and when we
and West Beach foreshore. There has been previous expefieard more of it today in Question Time, what do we find?
ence at this site which has been an ongoing saga for somgnat exactly is the Government doing with the department?
nine years in relation to, first, Jubilee Point, which haswhen we look at the position, the Government is doing
continued to this stage. Jubilee Point occurred under thgothing more than following the tired old slash and burn
special projects unit of former Premiers of this State, and theyormula pursued by conservative Governments in other parts
had a series of disasters, which are well documented, froRy the world, a formula which has been borrowed from the
that special projects unit. Many developers spent a lot ofjnjted Kingdom, New Zealand, Victoria and many other

money only to see their money go down the gurgler becausgiaces where the economic rationalists and bean counters
fatal flaws were not identified in time. The present Governtave been in ascendancy.

ment has, in relation to the Saint Michaels development
process, carried out a public consultation before bringing in
the developers. It has been so successful that the Governm

There is nothing new in this document. There are no

ovative solutions to the problems we face and in fact what

is doing it again in relation to the Mount Lofty summititself. 'S Pehind all of the rhetoric—the bottom line—is that the
government is just cutting costs again and the main tool for

Again, the question being asked is: why, in this case, iS” " . - :
public consultation not occurring before developers come ii:t'ng costs is to cut jobs. The Government has tried to dress

; ; : P thing different but at the end of the day it is
again? The cynics are suggesting to me that the decisiofig!P &S Some X
have already been made. In fact, the same bureaucrats wRBCU! cutting the budget. The people who are bearing the
were working on Jubilee Point are working on this project aurden of these cuts are the department's work force. The

well. Ever since the new Government came in they have bee ork force will be cut. That is a massive blow to people in
walking around with the maps under their arms. Keyt e department and, Whateverthe Minister says, in two years
components of the possible development have already be&fi! Of the work force will be gone—the department will be
identified. Again, the question being asked is: why has thgutted.
public not been consulted before bringing the developers in The irony of it all is that these actions are coming from a
this time as the Government is now doing in other cases? MWlinister who, when in Opposition, led a deputation to my
guestions to the Minister are: office when | was Minister of Transport Development

1. Why has there been no EIS in relation to the dredging@omplaining furiously that 12 jobs were to be lost in a road

2. Does the Minister claim there is no contamination? Iftransport depot. At that time she was complaining about 12
he claims there is no contamination, why is the material beingpbs, but those jobs were not to be lost as those people were
removed? If it is being removed, will marina developers paybeing relocated. Those workers were not being shown the
for the cost of that removal so that the public purse is notloor but were being relocated elsewhere within the organis-
paying for a substantial private benefit? ation. At that time the honourable member was most insistent

3. Why has there been no consultation process as tibat the world as we knew it would end. If that was the case
Government carried out with both Saint Michaels and nowthen, what is the Minister presiding over now?

the Mount Lofty summit development? Today she tried to suggest that her actions were the result
4. Does the Premier not acknowledge that he may makgs the Federal Government. The Minister tried to suggest that
exac_tly the same mistakes as the previous Premier made jfaw conditions applying under Federal road funding provi-
relation to a whole host of projects? sions were bringing her to this course of action, that it was
The Hon. DIANA LAIDLAW: | will refer the honour- ot really her idea and she was being forced into it. Just
able member’s question to the Minister and bring back &esterday the Minister was telling us and the media that these
reply. were the actions of a visionary State Minister. The Minister
cannot have it both ways. | suggest that she is being most
disingenuous by suggesting that all of these actions are being
brought about by Federal Government requirements.
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The fact is that Federal Government requirements do ndhe mentally disabled and the people who care for them; and,
explain why these changes are taking place in the Motoagain, inadequate support provided to allow mentally disabled
Registration Division; they do not explain why changes areeople to take their place as an integral part of the
taking place in the Northfield depot; the Minister does not tellcommunity.
us how all these fit into the Government’s former decisionto  We now have the Federal Minister for Health in an article
hand over computing services to a private company in EDSn the Australianfocusing on the seriously mentally ill. In
and she does not tell us what is happening with the Northfielttying to look for a scapegoat to take the blame for the
laboratories which are doing work of national and in soménadequate care of the mentally ill, she targets the private
cases international significance. All of the changes cannot bgsychiatrists and accuses them of spending too much time
blamed on the Federal Government but can be laid at her onand taxpayers’ money on treating what she calls the ‘worried

feet. well’. The Federal Health Minister has picked up this term,
The PRESIDENT: The honourable member’s time has the ‘worried well’ and used it as though to say that there is
expired. nothing wrong with the body: it is all in the mind. Further,

health insurance planners—the bureaucrats—often subscribe
The Hon. BERNICE PFITZNER: |wish to speak about to the notion that the ‘worried well’ either need no care or can
mental health. A recetdvertiserarticle renewed my grave find it via non-medical sources. In an article the Federal
concern with regard to mental health, mainly the lack ofHealth Minister said that the figures suggested Medicare’s
services available for the mentally ill. In this article a assistance was unbalanced in that it subsidised treatment of
Professor McKelvey stated: people who were not in crisis.
Australia should learn from the experiences of the United States 1 N€ PRESIDENT: Order! The honourable member's

where there is a large population of mentally disabled homeleséme has expired.
people created by the inadequate provision of mental health care.

The American policy of deinstitutionalisation has resulted inasub-  The Hon. SANDRA KANCK: | intend to speak about
class of mentally disabled people who live under bridges and wheg 54 design and the lighting sequence at a number of
live in railway stations. . - . . .

intersections or junctions around Adelaide, because some of
The report of the National Inquiry Into Human Rights andthem are potentially dangerous. They are intersections that |
Mental lliness, generally known as the Burdekin Reporiyse quite frequently, and | am sure that all members would
1993, identified the hardships and disadvantages of thgave other examples. One near to my home at Athelstone is
mentally ill. Burdekin said: at the corner of Gorge and Stradbroke Roads, where a

Human rights are about balancing the rights of all of us agoundabout has signs that tell drivers that they should form
individuals with the community, yet the mentally ill do not seem to one lane. However, | am finding that an increasingly
have their rights taken into account at all in many cases, let a'°”§ignificant minority of motorists ignore that and drive around
balanced. the roundabout as though there were two lanes, and that
The philosophy of deinstitutionalisation for the mentally occurs because the road is wide enough to accommodate this.
disabled has been the vogue for the past 15 or more years Although shadowed marking on the road indicates that the
is a popular concept as it involves integrating disabled peoplears should merge into one lane, it is still used by many as
into the rest of the general community. It has happened het@ough there were two lanes, and it results in quite a degree
in South Australia. The closure of Hillcrest was the result ofof aggro being directed towards people like me who decide
the deinstitutionalisation policy initiated by the previousto observe what the sign says.

Government. Hillcrest was acknowledged as a hospital of | asked a police officer how he thought | should negotiate
excellence for the mentally disabled. Top class psychiatristghis particular roundabout and his view was that, in the event
provided services of excellence. of some sort of bingle occurring and if a court had to

With the closure of Hillcrest and the indiscriminate establish who was in the right and who was in the wrong, the
discharging of residents out of Hillcrest into the community,court would probably look at the design of the road before
South Australia has lost a superb service and we probablynd after the roundabout rather than at the signs. So, it has
now have a situation approaching the United States scenarieft me in a difficult position in trying to work out whether
This process is also happening around the nation andshould be law abiding and observe the signs or forward
increasingly the discharge of patients from mental hospitalguess what a court might decide should | be in an accident.
will increase the number of seriously disturbed people living have decided to observe the sign but, in doing so, | have
in the community without support. The failure to provide incurred the wrath of those motorists who do not. In this
adequate care and support in the community is a defegiarticular instance, | think Campbelltown council ought to
which, if allowed to continue, will lead to the failure of make up its mind what it wants in that area and either
deinstitutionalisation as an attempt at improving the lot of thephysically widen the median strip and enlarge the roundabout
mentally and emotionally disabled and will simply shift the so that it forces cars to merge into one lane or, if it does not
problem from the hospitals into the community. want that, it should mark the road with two lanes.

These disabled people need food, clothing, accommoda- Another corner that is of some concern to me is the North
tion, support and provision of care by nurses, social worker$errace-East Terrace corner. If you travel along North
and psychologists. In a hospital they receive all this anderrace in an easterly direction you will notice that at that
perhaps they need this support even more so in living in thpinction there are four lanes on that side of the road. Nearest
community. A research project known as the post Burdekirto the kerb is a bus lane, then for the next lane there is a
report found that there are still enormous issues that have nstraight-ahead arrow on the road, the next has a double-
yet been addressed. Some of these issues are: the lackhgfladed arrow with a straight ahead and a turn right indication,
services and support for children and adolescents; thand the one nearest the median strip has a right-hand arrow
appalling conditions of mentally disabled people living inonly. My concern is about the sequence of lights at this
boarding houses; the lack of dignity and respect accorded fanction. If you wish to travel in a reasonably uninterrupted
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way towards Hackney, you have to position yourself to gehational job growth. In the midst of the strongest national
into that single straight ahead lane more than a block beforgrowth in a decade, our employed work force has grown one
the junction. tenth—that is .33 per cent of the national rate. In the months
If this is not done one can sit for a considerable length okince September the work force has actually contracted by
time in the lane with the double headed arrow without5 900 and, with the Transport Minister's announcement
moving because when the main light switches from red tgesterday, there will probably be a few more thousand on the
green the right arrow stays on red for approximately 3Gscrap heap.
seconds. This results in some dangerous behaviour from some With such a pathetic rate of job growth it is no surprise
drivers who, without warning, will suddenly veer into the that the participation rate has also been falling. Indeed, the
next lane on their left so that they do not have to wait. Adecline in unemployment for which the Minister congratu-
simple change of sequence of those lights so that there islated himself was entirely due to this fall in the participation
green arrow at the same time as the green light would allowate. If the participation rate had stayed at its July 1994 level,
the bulk of the traffic to move off together without creating current unemployment would be 11.4 per cent. The Premier
that frantic and dangerous driving behaviour that | havehas made many boasts about the jobs created since he came
frequently encountered at that corner. to office—from 11 200 to 13 000 to 15 000; he cannot quite
Thirdly, for drivers travelling in a northerly direction make up his mind. In making these utterly false claims,
along Lower Portrush Road and who wish to turn left intoMr Brown merely underlines how miserably he has failed.
Harris Road there is no provision for a left turn with care The South Australian work force actually needed to grow by
when the red light is operating. It surprises me that, after al23 300 in the period since December 1993 for this State to
this time, there is not a left turn arrow at this corner. Wherhave gained its appropriate share (accounting for 8.3 per cent
I was in Sydney at the end of December, | noticed in theof Australia’s population) of the new jobs created nationally.
Parramatta area the use of signs at intersections such as thisThis deplorable record on jobs compares to a position in
that indicate to drivers that they can turn left against a red 993 when, despite the claims of the Liberals that only a State
light provided they can prove it is safe. This would seem td_abor Government stood in the way of economic recovery,
be a very useful and a very inexpensive way to deal with theve had an employment growth of 2 per cent, which was well
situation that exists at the Harris Road-Lower Portrush Roath touch with national performance. The most cynical claim
corner, where there is not enough room to build a left turrof all was Minister Such’s saying that 22 500 new jobs had
lane with a traffic island. | refer to just those three instancedeen created. For this he used a very strange manipulation of
on this occasion. | am sure there will be plenty of othersABS unpublished data. On questioning in the House of
referred to in future. | do not believe in whingeing aboutAssembly, he could not deny what the published ABS data
something that we cannot have anything done about, andshowed: that, while Australia benefited from 298 000 new
will ensure that copies of this speech are sent to relevant loc@bs since December 1993, South Australia’s labour force had
councils and the Minister with a request for some action. grown by a miserable 2 100. This must be one of the few
The PRESIDENT: Order! The honourable member’'s occasions on which a Government has shown such cynicism
time has expired. that it cited gross figures for jobs and tried to pass them off

as a net figure. The one good thing shown in the January job
The Hon. CAROLYN PICKLES: lrise to correct some figure was the decline in youth unemployment.

of the claims of the Government on job growth and unem-  The Hon. R.I. Lucas interjecting:

ployment. No greater offence could be committed against The Hon. CAROLYN PICKLES: We will see how long
South Australia than this Government's hoax on jobs anghat |asts. Everyone has a right to a job, moreover a decent
unemployment. The latest such offence was committed by theh. This is accepted under the Federal Government's
Minister for Employment, Training and Further EducatlonWorking Nation job compact. It is shameful that this

when the January job figures were released. In response t@@vernment should so cynically misuse information about so
Dorothy Dix question in the House of Assembly onjmportant an issue.

9 February, the Minister claimed that it was a good news day
as unemployment had fallen to just below 10 per cent and
22 500 new jobs— The Hon. T.G. ROBERTS: Everyone is familiar with the
The Hon. R.I. Lucas interjecting: terms ‘sustainable agriculture’ and ‘sustainable economy’,
The Hon. CAROLYN PICKLES: Just wait—22 500 but very few people are familiar with the term ‘sustainable
new jobs had been created over the previous year in th&ociety’. | would like to outline a good and a bad story about
manufacturing, finance, retailing, transport, hospitality andsustainable society in and around the metropolitan area in
tourism sectors. In reality, the January job figures continuedelation to some major projects. In the northern suburbs we
the disastrous record of the past 13 months of the Liberdiave a good example of cooperation between the three tiers
Government. There has been a national recovery and jolzg government (local, State and Federal) in a project that was
explosion in Australia. In the 13 months to January, nationatlesigned under the previous Government to retain and
employment grew by over 298 000 in seasonally adjustedleanse floodwaters, and to set up a retention program that
terms, or by 3.7 per cent. allowed for recharging the aquifer.
The Hon. R.I. Lucas interjecting: Local governments in the northern regions—spearheaded
The Hon. CAROLYN PICKLES: |am using the January by the Salisbury council in cooperation with the State
figures. This brought unemployment down from 10.6 per cenGovernment—set up a program in the northern suburbs which
to 9 per cent, with an increasing participation rate. Whatad a lot of merit and which encompassed the principles of
happened in South Australia over the same period—thisustainable society, that is, respect and care for community
supposed period of prosperity ushered in by the Liberalife; an improvement in the quality of human life; conserv-
Government? Only 2 100 jobs were created. The employmeation of the earth’s vitality and diversity; and cooperation in
growth has been a scandalous one tenth the rate of thmeserving the ecology, that is, not seeing it in segments but



Wednesday 22 February 1995 LEGISLATIVE COUNCIL 1245

as a whole. The way in which councils have cooperated tof young people were rights, not freedoms, for example,
obtain Federal moneys for this project is also a success stomyghts to drive a car, to drink, to buy cigarettes, to go to
Further stages will be developed, and it will be somethingnightclubs, to play pokies, to get married, and other personal
that people from other States will come to view. As | said, itfreedoms. However, the survey did show that students want
is a success for the principles of a sustainable society. The take partin social debates, for example, about the environ-
bad story in relation to how not to do it properly involves thement, Aboriginal reconciliation, and the treatment of ethnic
Torrens River catchment area. Currently, three disputes arainorities—all trendy topics in which it is easy to become an
continuing as to how we can come to terms with the ecologynstant expert. A report of the survey said that young people:
and the environmental problems associated with, first, the  ehibit a level of cynicism about politics and politicians
Patawalonga. We had a question about that today and wghich, combined with a lack of knowledge, makes it very difficult
have previously had questions to the Government asking hot@ educate or communicate with them on these matters.
we can deal with the issue. That has been segmented off fromhis is not the only recent report on the subject. The Turnbull
the problems associated with the Torrens River, which is &epublican Advisory Committee concluded that ignorance
separate set of problems incorporated on the same rivef the Constitution made informed debate about reform
system. difficult. This view is shared by the Australians for Constitu-

We then move to the Tea Tree Gully council area, whichional Monarchy Group, and it was confirmed by the
is trying to come to terms with an application to use an aregentenary of Federation Advisory Committee last year.
of council land for a land fill. If one takes the ecological  These results are depressing because most school syllabus-
problems associated with the top end of the catchment area o include some elements of education and civics, and
and putting a land fill in an area that has the sensitivities ofnost citizens and most members of Parliament, irrespective
the upper reaches of the Torrens in the catchment area in thgtheir political views would, | think, agree that something
foothills, then looks at the Government's policy in relation myst be done to address the situation. | do not necessarily
to levying people further along in those council areas in ordegypscribe to the view that there has been any decline in the
to prevent any stormwater from entering into the river systendtandard of community awareness of our system of govern-
that will finish up in the Torrens River in the metropolitan ment. | suspect that earlier generations were similarly
area (which becomes the Adelaide City Council's responsigisadvantaged, because lack of awareness on this subject is
bility), and then separates that from the multimillion dollar not confined to young people.
projectthat_will be occ_urringinthe Glenelg area, one can s€e The recent release of the report of the Civics Expert
that there is not an integrated program there but one Q& appointed by the Prime Minister, entiti@ivics and
separate vested interest. _ . Citizenship Educatiors to be welcomed. It is a valuable

It has nothing to do with an integrated plan for cleaningresoyrce for anyone interested in the subject. The authors
up the Torrens and for getting settled projects in which thgecejved submissions from all over the country and across the
whole of Adelaide could participate. Certainly the C|ean'Uppo|iticaI spectrum, and they have produced a most compre-
of the Patawalonga will benefit those people in that particulapensive report. Obviously, in a brief address such as this, |
local council area, but not everyone will benefit from thecap refer but briefly to specific contents of the report and its
proposed marina or the type of development that willecommendations, but several points are worth mentioning:
ultimately signify a change to the Glenelg area. Henley Beachyst, traditional civics is usually regarded by children and

council is very concerned about the possible downstreangydents as one of the most boring subjects in the curriculum,
effects of cutting an outletintoits local government area, andd that fact presents a challenge.

the Federal Airports Corporation and other people assc_)ciated The report of the Civics Expert Group acknowledges the

h bout h h ‘ect is developi %ossibility of this type of education degenerating into political
show cc;]ncernsk? OOlIJt o"‘r’]t at lpr01<|act IS developing. indoctrination. This is a danger to be avoided. For example,
On the one hand, we have local government, State angle pjrector of the Commonwealth Parliamentary Education
Federal Governments working together to finance a naturgh¢ico is quoted as saying:
solution—uwith some engineering input into that natural ‘Old civics’ was often criticised for promoting an unquestioning
SOIUtlon_.to an eco'.09lcal problem, overcoming it with cceptance of the prevailing order. ‘New civics’ may, if care is not
cooperation and getting accolades for it. On the other han@yercised, become a dirge on the social ills of [so-called] ‘ugly
we have a major project that is not integrated into a totahustralia’.

management catchment scheme; i.t has_ a fragr_nented 3B other words, it would encourage cynicism rather than
proach, where a small section of society will benefit from th peal to the idealism of youth. The report does not promise

gains to be made from that investment package, and lots Qfqy solutions. Warren Pryor, Faculty of Education, Deakin
concerns being shown by other people in South Australia. M[Jniversity is quoted as saying:

President, | do draw the there is precious little evidence available anywhere related
The PRESIDENT: Order! The honourable member's to successful transmission of civics values. Even more troublesome

time has expired. is the evidence which seems to suggest that to promote and inform
the public about governmental, constitutional, citizenship and civics

The Hon. R.D. LAWSON: A number of surveys have issues does not ensure that students will become supportive of

demonstrated the lack of awareness on the part of yourfigmocratic values in the long term.

people of Australia’s system of government. Late last year ado commend this report of the Civics Expert Group and

survey conducted by the Constitutional Centenary Foundationrge members to read it.

showed that year 11 students are profoundly ignorant of the

Constitution and the Australian Federation. The survey found The Hon. J.C. IRWIN: From the matter of interest

that young people were far more interested in personaddressed by the Hon. Ron Roberts, shadow Minister for

freedoms than in civics. The Executive Director of thePrimary Industries, on 15 February, | draw attention to these

foundation was quoted as saying that uppermost in the mingsints, which are based on the honourable member’s
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concerns regarding meat hygiene: Victorian deregulation; In the meat industry in particular, modern public health
independent meat inspections; tracing of meats to slaughtgeroblems such as microbial and chemical contamination
houses; ensuring the integrity of meat from interstate; andannot be detected by traditional inspection methods and are
ensuring that South Australian consumers can buy meat fromuch better addressed by total quality management programs.
any outlet in South Australia which will stand the test. In a trial conducted from 1990 to 1993 in Victorian and

At the outset, | would like to stress that throughout its 12Tasmanian abattoirs by the Meat Research Corporation and
years in office the previous Government failed to addres&QIS, an important outcome, critical to the current argument,
these problems when the then shadow Minister, Mr Dalsvas that surface microbiological contamination of product
Baker, and the Opposition had raised the need for these nemas clearly and significantly lower from plants on quality
standards within the industry. | further commend thisassurance than those on full time AQIs inspections. In fact,
Government on the speed with which it introduced newthe trial produced clear results on most criteria measured: that
legislation at the beginning of last year and also its rapidjuality assurance was more effective at ensuring hygiene
response to the present crisis. In response to these statemest@ndards than in-point inspection. This is not news to
by the shadow Minister, | refer to claims made by theindustry worldwide: it has known it for years, and the last
Community and Public Sector Union on the causes of th&overnment should have known it in the 12 years during
HUS outbreak, as follows: which it had responsibility. Meat is the only industry

Meat inspection services have not been deregulated. In fact, iWorldwide still to have control by inspectors. The reasons are
both Victoria and South Australia, where new legislation has beefistorical, political and industrial.

introduced within the last 12 months, there is more intensive . | ,
surveillance in the meat industry, not less. . The PREleENT. Order! The honourable member’s
time has expired.

This increased meat surveillance includes:
In abattoirs, company-employed meat inspectors on site,

in most cases the same inspectors previously employed by
AQIS. STATUTES AMENDMENT (FEMALE GENITAL

Independent regular audit of company inspection pro- MUTILATION AND CHILD PROTECTION) BILL

grams in SA and Victoria by SGS Australia, aninternational-  The Hon. K.T. GRIFFIN (Attorney-General) obtained

ly certified and acclaimed audit agency. This independentaye and introduced a Bill for an Act to amend the Criminal
audit replaces the monthly checks AQIS formally performed 5y, consolidation Act 1935 and the Children’s Protection

onits own_inspectqrs. . . Act 1993. Read a first time.
- Formal introduction of quality assurance programs in meat The Hon. K.T. GRIEEIN: | move:

slaughtering plants, employing quality assurance managers T .
with formal meat inspection as well as quality management 1 hat this Bill be now read a second time.
and quality assurance audit certificates as mandator-{]he prmmpal object of_thls Billis to enact crlmlna_l oﬁences
qualifications. and_ s_pecn‘lc. preventive powers al_med to eﬁmmate or
Introduction for the first time of company-based quality Minimise thg |np|dence of female ggnltal mutilation. Female
assurance programs together with independent inspe€nital mutilation (FGM), otherwise known as female
tions/audits by SGS into secondary meat processing opefircumeision, is a practice which malnly occursin, butis not
ations, including smallgoods factories, boning rooms angonfined to, a number of countries. It may range from‘.the
other premises which have not previously been regulatefiiu@! nicking of the female genitalia to what is known as ‘in-
under meat hygiene legislation. fibulation’, \(vhl_ch is the wholesale removal _of all ext_ernal
Quality assurance programs include a strong componelfﬁmale genitalia and t_he clqsure of the vagln_al opening. In
of internal staff training to ensure that all workers on the plan@€neral terms, FGM is believed to be practised by some
understand and have active roles in quality productioniamilies from African countries such as Kenya, Somalia,
Company quality assurance training is designed to enable keg#dan, Egypt, Nigeria, Uganda, and Tanzania, and Arab
floor staff to recognise abnormalities and put procedures jfountries including Oman and Yemen. This is not a full list.
place for appropriate sampling, testing and correction. In addlyon, the extent of the practice among.f.amllles in
In fact, there is no doubt that, under the new quamyMaIaysm and Indla} is not knovyn, but some families are be-
assurance based programs, which will ensure compliandigved to take partin this practicghere is no defensible case
with national codes of practice throughout the industry, moréor the practice in any form. The Family Law Council has
people with meat inspection qualifications will be employedaddressed the arguments for the practice, and rightly dis-
in the industry, not fewer. In addition, all company staff havemissed them. It is also arguably contrary to a number of
a stake and set responsibilities in the quality assurand@ternational agreements to which Australia is a signatory.
program. The most specific of these is the UN Declaration on Violence
Experience with quality assurance systems throughout th@gainst Women. The practice is also contrary to Article 24(3)
world and in most industries (including those with a heavyof the Convention on the Rights of the Child and it is that
public safety responsibility and including food industries) hasgsonvention which places an obligation on Australia to address
demonstrated that quality assurance is a far more effectii@e practice.
and cost efficient means of ensuring product safety than On 25 October 1994, | made a ministerial statement to the
traditional methods of end product inspection bylLegislative Council in which | announced the intention of the
‘independent’ (especially Government) inspectors on site. Asovernment to legislate to outlaw FGM specifically. In
close examination of best industry practice throughout thélovember 1994, all Attorneys-General, except the Attorney-
world will reveal that most successful companies producingseneral of Western Australia, agreed that specific legislation
‘high risk’ products are very effectively monitoring their own should criminalise female genital mutilation. The Attorney-
production standards, subject to external audit, and have do&eneral of Western Australia will await draft legislation
so for a very long time. before deciding whether to act. All jurisdictions took the view
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that a comprehensive and targeted community educatidhis behaviour will be very difficult to enforce, and in a
program must accompany such legislation. number of such cases, it may well be too late for the child.
The general social aim of outlawing FGM is to strengthen  The powers and functions contained in tBaildren’s

the right to protection of women and children. Apart from theProtection Actdo not currently clearly cover the case in
obvious issue of the right to bodily integrity, FGM is Whichitis reasonably believed either that a child is at risk of
associated with a range of health problems in women anthe practice or that a child may be taken out of South
girls which are likely to interfere with their capacity to Australia for the purpose. Further, the objective of the Act
reproduce and therefore to form their own families in thewhich refers to the preservation and enhancement of the
future. In the longer term, the explicit prohibition of FGM child’s sense of racial, ethnic, religious and cultural identity
should lead to the enhancement of the status of women arpes not make it clear that this may not be the case where
children in the cultural groups involved and increasedhere is conflict with international obligations or the demo-
equality within the family unit. cratically based condemnation of the South Australian

There is no doubt that almost all instances of FGM ar€ommunity. As with the enactment of specific criminal
criminal under existing law. The question whether FGM isffences, specific preventive legislation is contained in the
criminal or not turns on whether consent is a defence to thBill because the matter has never been tested at law and a
actions of the person performing the act. An adult may not irsPecific reference is appropriate both to make sure, and to
law consent to the infliction of actual bodily harm or worseS€nd & clear and unequivocal message to those involved, or
unless the act can be justified in terms of medical benefit g¥No may be involved. )
the public interest. FGM is not in the public interest, noris _ In view of these factors, the Bill proposes a separate set

it medically justified. It follows that FGM amounting to Of provisions dealing specifically with this problem. The
actual bodily harm is criminal. object of the provisions is to give the court full power to step

Where a child is involved, the rules similarly apply to any in and _m_ake an order effectively ‘freezing’ the situation
adult trying to consent on behalf of the child. The High Court,Should itfind that there are reasonable grounds to suspect that
; ; : ; @ child might be at risk of female genital mutilation. The Bill

child's parent or guardian’s consent must be in the bes‘i‘lso makes it clear that this is not a cultural or racial or
interests of the child, not merely in the biological sense buf€/l9ious practice which is ever in the best interests of the

also in social and psychological senses. A parent or guardi na. . .
could not consent to sterilisation of a child unless a court 1 he third part of this Bill also contains some amendments

approved. The High Court specifically said that FGM was ari© th_e Children‘s_Protection Act_Section 27(2) of the Act
instance in which a parent or guardian could not consent. 'eduires a Family Care Meeting to be held before any

. T plication can be made under Division 2 of Part 5 of the Act.
Nevertheless, specific legislation is recommended becau%%at includes applications for extensions, changes in access

the matter has never been tested at law and a specific Oﬁenﬁ%es and arrangements and other minor ancillary orders. It

:angpﬁir\?gcr:;t?ngggg tz T:)al:r?ozgr?nsgl?/ég Sgrnsvﬁoc:ﬁgr 5;:}9 simply unnecessary to require meetings as a matter of law
invo?ved 9 ' Y Plinless the application relates to a matter which is truly
; . . - determinative of the child’s future. The result is that the
The first part of the_Bl_II contains two cr_|m|n_al offences to Family Care Meeting system will collapse under the weight
be inserted into th€riminal Law Consolidation ActThe 4t 5 |arge number of unnecessary meetings. It is therefore
first of these specifically targets those who actually perfor roposed to amend section 27(2) so that a Family Care
these operations, clearly states that the consent of the victi eeting is only required where the Minister is applying
or the victim's parents or guardians is no answer t0 thjiher i) for the first order of custody or guardianship under
charge. In accordance with the ministerial statement, thiggtion 38(1)(b), (cpr (ii) for guardianship until 18 under
offence does not target parents, but rather seeks to ensure tQgtion 38(1)(d).
there is no-one available who will perform the operation, = cqonsequentially, section 27 is to be amended to give the
even if the parents desire it. The Bill also makes it clear thatq power to order that a Family Care Meeting be held—or
normal medical procedures are not affected. _ be not held—if, in the opinion of the court, either order is
The second offence is aimed at preventing and deterringppropriate in the circumstances of the case.
the export of children off-shore to places where the operation section 55 of the Act establishes the Children’s Protection
is more freely available. It contains a reverse onus clause iRdvisory Panel’. Section 55 (2) says that the maximum
relation to the intention to have the child subjected to the,ymber of members of the panel is to be five. In December
procedure, but that reverse onus clause does not come inf@g4, the Minister for Family and Community Services
operation unless the child has been taken from the State apgcided to disband the Child Protection Council and expand
the operation has actually been done. In such a case, thge role and functions of the Advisory Panel. It is proposed
inference of intention is a quite logical and reasonable ongg gmend section 55 to enlarge the panel and to widen its
The second part of the Bill contains an amendment to theemit. These amendments are necessary to ensure that there
Children’s Protection ActClearly, prevention is better than is no gap between the closure of the council and the expan-
penalising people after the event. Apart from an educatiogion of the panel and to ensure that there is at all times a
campaign targeting the population at risk, there should be gitimate coordinating and advisory body in existence.
clear power to intervene if a reasonable suspicion is enter- | commend the Bill to the House and seek leave to have
tained that a child may be subjected to the practice either hetge detailed explanation of the clauses incorporated in
or elsewhere. The result of the enactment of specific criminaHansardwithout my reading it.
ising legislation, and communication of its message, may be | eave granted.
that children will be taken from Australia to have the practice PART 1
performed in an overseas country where a more tolerant PRELIMINARY
approach is taken. The proposed criminal offence directed at Clause 1: Short title



1248 LEGISLATIVE COUNCIL Wednesday 22 February 1995

Clause 2: Commencement cultural or family origin that might lead to genital mutila-
These clauses are formal. tion of the child.
Clause 3: Interpretation Clause 6: Amendment of s. 27—Family care meeting must be

This clause is an interpretation provision. It specifies that a referendeeld in certain circumstances
in this Bill to ‘the principal Act’ is a reference to the Act referred to This clause amends section 27 of the principal Act by substituting
in the heading to the Part of this Bill in which the reference occursa new subsection (2). New subsection (2) lists certain specific

PART 2 circumstances in which the Minister will be required to convene, or
AMENDMENT OF CRIMINAL LAW make all reasonable endeavours to convene, a family care meeting
CONSOLIDATION ACT 1935 ie. where an application is to be made for an initial order under
Clause 4: Insertion of ss. 33-33B section 38(1(pb) or (c) or any order under section 38(dl).

This clause inserts a new division into Part 3 of the principal Act, Clause 7: Amendment of s. 38—Court’s power to make orders
which deals with offences against the person. The new divisiolThis clause amends section 38(1) of the principal Act by inserting
concerns the practice of female genital mutilation and contains thivo new paragraphs into the list of orders that the Court can make.

following provisions: These new paragraphs provide that the Court can order—
33.  Definitions — that a family care meeting be convened in respect of a
This section defines the terms used in the division. Of child; or
particular significance is the definition of ‘female genital — that, despite any provision of this Act, the Minister is not
mutilation’ which is defined to mean— obliged to convene or hold a family care meeting in
(a) clitoridectomy; or ) respect of a child.
(b) g>r<C|S|0n of any other part of the female genital organs;  Clause 8: Amendment of s. 55—Children’s Protection Advisory
Panel

(c) a procedure to narrow or close the vaginal opening;This clause amends section 55(2) of the principal Act to change the
or o . maximum number of members Ghildren’s Protection Advisory
(d) any other mutilation of the female genital organs,  panelfrom five to eight and to ensure that the Panel has a general

but does not include a sexual reassignment procedure Qower to provide recommendations to the Minister in relation to the
a medical procedure that has a genuine therapeutigdministration of the Act.

purpose (as defined by subsection (2)). .
33A. Prohibition of female genital mutilation The Hon. CAROLYN PICKLES secured the adjourn-
This section provides that a person who performs femalanent of the debate.
genital mutilation is guilty of an offence and is liable to
imprisonment for a period of seven years.

Subsection (2) makes it clear that the consent of the DOG AND CAT MANAGEMENT BILL

icti the victim’ t diand t t . .

\é'r(,:,g,?,g{ Iia%i\llilt():/.lm S parents orguardian does notnegate Adjourned debate on second reading.
33B. Removal of child from State for genital mutilation (Continued from 21 February. Page 1222.)
This section provides that it is an offence to take a child from

the State, or arrange for a child to be taken from the State, The Hon. A.J. REDFORD: | support the Bill and the

gggitg}e%ﬁl’g{mf’m‘aev'g%égﬁyd}!d Z‘étgiﬁ(:ti%\}gnfe;”eﬂresgeneral thrust of the objectives that it seeks to achieve. In the

imprisonment. short time that | have been in this place, | have not received
Subsection (2) provides the prosecution with an aid tomore correspondence on any issue than the one covered by
proof of intention;cXFg_rll_esoﬁence. this legislation. | do not propose to go through the Bill in any
AMENDMENT OF CHILDREN'S great (_jeta|l, as that was adequately c_overed by the Minister
PROTECTION ACT 1993 when it was introduced, but | should like to go on record in
Clause 5: Insertion of Division 6 relation to a couple of important issues and | have a number
This clause inserts a new division into the principal Act dealingof questions to put to the Minister with a view, hopefully, to
specifically Wittlgr\e/rlnsallgl\?%nitg%uéigtigggééosllows: improving the understanding and implementation of this
M _ legislation.
26A. Definitions

This section provides for definitions in the same terms as  1he first issue relates to the dog provisions, and in
those inserted in thériminal Law Consolidation Act 1935  particular the civil liability that attaches to dogs. Under
26B. Protection of children at risk of genital mutilation  section 52 of the existing legislation, the Dog Control Act,

This section provides that if the Youth Court of South |;5phil; ; ;
Australia (‘the Court’) is satisfied that there are reasonableIIabIIIty on dog owners in the event that there is an aftack

grounds to suspect that a child may be at risk of femalec@USing injury is strict. In my view and experience that has
genital mutilation, the Court may make orders for the worked reasonably well on the whole, with some minor
protection of the child. exceptions. There are always exceptions with laws which
An order under this section might for example— ‘impose a strict liability on owners. The fact is that in very few
(@) prevent a person from taking the child from the State; 555 byt there are cases, there is the potential for injustice
(b) require that the child’s passport be held by the Court;When we haVe S'[I’ICt I|ab|||ty Wlth that in mind, | Understand
or that there will be an amendment to the appropriate provision
(c) provide for the periodic examination of the child to in this Bill, which | understand will have the support of the
%“jﬂ;%g:}at the child is not subjected to female genitag oyernment, to the effect that there will be strict liability in
An application for an order under this section may bethe ordinary course, but that the dog owner can claim
made by a member of the police force or by the Chiefcontributory negligence, thereby reducing the owner's
Executive Officer. liability in the event that there is contributory negligence on

The Court may make ex parte orders under this sectionghe part of the person who is attacked.
however, in that case the Court must allow the person . .
against whom the order is made a reasonable opportunity | gave that a great deal of thought when we discussed it

to appear before the Court to show why the order shouldn various meetings prior to coming up with the amendment.
be varied or revoked. _ o | believe that dog owners, who have great responsibility,
Sl_Jbr?tethlon (5) gvber?r?mes any conf?smr;_or (étlz(fg;futlrt]y thatshould be held liable when a dog attacks a human being. Such
might be caused by the provisions of section e ; :

Act, by providing that in proceedings under this section attaCk_S tend_ N happen \.Nlth young children becau_se they lack
the Court must assume that it is in the child’s best€Xperience in dealing with dogs and are very trusting towards

interests to resist pressure of racial, ethnic, religiousdogs. Therefore, in my view, at the end of the day the dog
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owners ought to be responsible. Indeed, if they have a dogegistration fees and the like. | understand the intent of the
that has in any way, shape or form demonstrated a propensitggislation is revenue neutral. What it costs councils to
to attack people, that dog ought to be controlled very stricthhadminister this legislation can be recovered by registration
or alternatively put down. Nothing in this Bill should obviate fees and so on.
that responsibility. When looking at the provisions | had the At the end of the day it is up to councils to develop
opportunity to speak to a former State Chairman of theefficient, administrative means by which the moneys can be
RSPCA, former Judge Kingsley Newman, and his view wagollected and then utilised. | must record my thanks to
that strict liability is absolutely essential because it puts thér Daryl Callaghan, who is the Senior General Inspector of
responsibility on dog owners and thereby ensures that dape City of Glenelg. He is substantially responsible for the
owners become and remain responsible. control and management of dogs under the current Dog
In relation to children and contributory negligence, thereControl Act.
are numerous cases, whether motor vehicle accident cases orl would like the following questions answered by the
other negligence cases, where the onus placed on the childNinister prior to dealing with the matter in Committee, as it
very low. Therefore, my view and understanding of the lanmay have some effect on any amendments that | might
is that the onus on dog owners, so far as children are corthoose to move in relation to this legislation. The first
cerned, will not be obviated by the introduction of the question relates to clause 7(b)(i). For the benefit of members
concept of contributory negligence. opposite, the clause provides:
Other areas are obviously important. One is where a 7. For the purposes of this Act, a dog is under the effective
person deliberately embarks on a course of provocativeontrol of a person only while—
conduct in order to induce a dog to attack them. | think that  (b) The person has effectively secured the dog—
in such circumstances the dog owner deserves the protection () Py placing itin a cage, vehicle or other object or structure.
of the law in terms of civil liability. There are many instances My question relates to the term ‘vehicle’ and the status of a
where dogs are used to protect property. If someone putsdpg owner where that dog owner puts a dog in the back of a
high fence around their backyard and has a couple of dogs tdility. It might not seem significant to some in this place but
protect the property and an intruder breaks in, then in someknow that when | grew up in the country dogs were always
cases he is the author of his own problems. However, if a dotfp the back of utilities, and access to and from the back of
escapes, because there is a hole in the wall or something wfilities was pretty easy as far as dogs were concerned.
that nature, unless there is negligence on the part of the The Hon. T.G. Roberts interjecting:
person who has been attacked, the dog owner would be The Hon. A.J. REDFORD: The honourable member says
strictly liable. | think that we have found a reasonablethat it is part of a dog’s right to jump in and out of the back
solution to those small areas which could lead to potentiadf a utility, and | would have to agree.
injustice being visited upon dog owners on the occasion of The Hon. L.H. Davis: Every dog has his day!
some dog attacks. The Hon. A.J. REDFORD: Absolutely. But the serious
Another issue that | would raise relates to administrationquestion is whether it can be said that a dog unchained or
I have had approaches from various people about the role ofhtethered in the back of a utility is ‘under effective control’
the Dog and Cat Management Board. It does not have ar that the person has ‘effectively secured’ that dog. | invite
significant role, other than to monitor the performance ofthe Minister to consider that clause and, if appropriate,
local government in the administration of this legislation, andrecommend an amendment in relation to that issue. The next
that will not be an easy task. It also has a very importantjuestion relates to clause 8 which provides almost a general
responsibility in relation to the education of the public,immunity or exemption to the Crown from any provision
particularly the responsibility of the owners of dogs and catsunder this Bill and it is wider than the current Dog Control
At the end of the day this legislation presents a real challeng@ct. First, is there any reason why it is wider than the
to local government. On many occasions we hear people sagyovision in the existing Dog Control Act? Secondly, | seek
that local government ought to have more responsibility. Wesonfirmation that it does not exempt the Crown from any civil
have gone down that route and tossed the ball into the locéihbility for any dog attack that might arise by dogs owned by
government court, so to speak, and it is now up to locathe Crown.
government to run with the issue and ensure that we adopt The Hon. T.G. Roberts: The Star Force.

good dog and cat management practices in this State. The Hon. A.J. REDFORD: | am not thinking so much
The Hon. T.G. Roberts: You have given them a hard job of the Star Force but there are other issues. My next comment
but you have given them no money. relates to clause 11(3). | have received considerable corres-

The Hon. A.J. REDFORD: The Hon. Terry Roberts pondence from a number of people who say that the South
interjects that we have given local government a hard job andustralian Canine Association Incorporated ought to have a
given it no money. To be fair, it is not an easy job, whetherepresentative on the board. The fact that it is required to be
it be done by State Government or local government. Theonsulted with before appointing a member to the board is
responsibility and management practices for dogs and caisiportant and should satisfy its concerns. | go on record as
vary from area to area, and | will touch on that later, but thecongratulating the South Australian Canine Association for
responsibility of dog owners and the management of doghe work it has done and the responsible attitude it has shown
owners in rural South Australia is substantially different fromover the years in terms of dog management, ownership and
that which applies in metropolitan Adelaide. Also, the controleducation. Bodies like that make the job of Government, and
of cats in metropolitan Adelaide presents different issuesyf local councils in this case, very much easier.
problems and challenges from the control of feral cats and The nextissue relates to clause 32(5)(b)(viii). | have been
cats in rural areas. Giving the responsibility to localapproached by people who suggest that the Sandy Creek Dog
government will enable local people to deal with localSanctuary ought to be specifically exempted from this
problems, which has always been a great Liberal tenet. Isection, which contains the requirement for registration of
terms of money, local government has powers in relation talogs, in the way that we have exempted other organisations
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such as the RSPCA, the Animal Welfare League, the Guide/as not a dog? | am not sure of the exact circumstances
Dogs, the Lions Hearing Dogs and the like. | explained to thevhere those problems arise, but | have been told that they do
constituent that the best way to manage that is to ask tharise.
Minister whether he intends to exempt the Sandy Creek Dog | now turn to one common issue that seems to have
Sanctuary by regulation pursuant to that provision. | underthreaded its way through the enormous amount of corres-
stand that the Sandy Creek Dog Sanctuary has a good recogbndence that | have received from a wide ranging group of
plays an important role and provides an important service tgodies, some of which | had never heard of previous to this
the public. In passing, | note that it is pleasing to see that thixgislation, which are interested in the topic of cats. | am sure
Guide Dogs are named. | have a close and abiding interest {fat all members would be familiar, as a consequence of the
the work of the Guide Dogs, and its work is to be com-|obbying that we have received from Cats Assistance to
mended. Sterilise, with the activities of desexing cats and putting them
The next question relates to clause 48 which refers to thgack into the community. As | understand their argument,
laying of poison in baits for dogs. The legislation properlythey say that this legislation will not work, that the destruc-
recognises that there are occasions where it is necessary ffign of cats will not work and they point to the example of
an owner of property to lay baits for dogs. | know from rabbits. We have tried to destroy them and, in fact, we have
personal experience that once a dog becomes rabid and staitt made a great inroad into the rabbit population, other than
wandering through rural communities it can cause enormougirough the myxomatosis disease. It has been suggested that
destruction to livestock and our rural constituents’ liveli- if we go down the path of destroying cats it will be ineffective
hoods. However, it was suggested to me that there ought #nd that the most effective way of controlling cats is by
be a requirement that where baits are laid then the appropriagesexing them and putting them back into the community.

Ioca[ counqil shquld be noti.fied. I undersjand tlhe reason 'for The argument goes that, when we desex the cat and put it
ffhat is tha}t if the inspector f|nds_dead animals in the_ VICinitypack into the community, it marks out its territory and stops
it makes it much easier for the inspector to determine whakiher undesexed cats coming in to that area. | ask the Minister
the cause of death was, and it also enables the approprigigether there is any validity in that assertion. Has the
authorities to determine whether baiting has been carried ofinister considered the argument that desexing will reduce
in an unlawful fashion. Again, I invite the Minister 0 e cat population quicker than destruction? Also, | invite the
consider filing an amendment to the effect that local councipginister to comment on the success of the cat sterilisation
be notified in relation to the laying of baits. _._.__scheme in rural areas. | understand from correspondence |
The nextissue relates to clause 50 which provides in pafaye received that the voluntary program now in place has

that a council may on its own initiative or on application hymanely reduced the number of cats in Adelaide by 12
make a destruction order in relation to the dog, if certainyer cent in 12 months.

things occur. The question put to me, and | invite the Ministe
to respond, is whether the council can delegate its authorité(o

that it has been given under section 50 of the Actand, if s inister confirm the accuracy of that assertion and, secondly,

) o . . ( ’
Egng gg\?;rcr']ﬁléwtsﬁqcrﬁ; \I,vaerf|p£gl|§t§l}?§ttﬁ§fi“sotrﬁglcggtﬁ”. tha_t improvement be bettered as a consequence of. this
: T -~ " legislation? | have also received correspondence from Animal
then | would be grateful if the Minister could confirm it. | Li : -
. o iberation (2 February 1995) stating:
understand that councils delegate all sorts of services in terms
of enforcement of many aspects of their responsibilities under ?ri]récgci}éi Clg?g)éisrg)r(igsscigtlg ?Cl&ij';ﬁ" ?gésuigef;nt ﬁgeaé rTJalggitg;nnB
Various pieces of .Ieg'SIatlon’ but what has been squesmdé&eventing br(}e/eding. The alternative is t):) have fertile arr)ﬂrgals taking
me is that, if section 41 of the Local Government Act doesyyer the territory.
not apply and the council cannot delegate, it will have to call . . .
ameeting every time it wants to make a destruction order anty that assertion correct? Has the Minister considered the
that would clog up the orderly administration of the Act. aSSertion and, if so, what is the Minister's response?
Another important issue is where councils share resources. In closing, | suggest that the correspondence | have
Often, in rural areas, and to some extent in the metropolitafeceived about the desexing issue addresses some of the
areas, councils will share resources. | can understand thigsues that confront people in metropolitan areas, but | am not
there may be situations where a council may want to share ig/re that it in any way addresses the enormous damage that
resources in relation to this Bill with another local council. cats do in rural areas. | perhaps speak anecdotally but | come
The question that has been asked is whether either or boftf#m a rural background and have seen as a kid what a cat can
councils can delegate the responsibility under section 50 t80 to the bird population. I have seen what a domestic cat that
an individual who is doing the work on behalf of both was fed every night can do on a half acre block. My observa-
councils. tion as a child was that when the cat died the birds returned
The next issue that has been raised with me concerrénd there was a huge improvement in the population of the
clause 87(a)(ii). It has been explained to me by Mr Callaghakird life in the small area around my parents’ homestead.
that he has had cause on occasion to prosecute people underAt the end of the day it is very important that people
the Dog Control Act. He has been put to proof as to whetheunderstand that whilst we enjoy the company of cats in our
the animal he has taken, identified or complained about is Bomes when one is confronted with feral cats and when one
dog. l invite the Minister to respond as to whether there haveees the damage they can do to bird life in country areas then
been other areas where there has been difficulty in provinthere needs to be strong action taken. Members do not need
in a court whether or not an animal is a dog or some otheto be reminded that Australia has lost more species of birds
species. Referring to clause 87(a)(ii), will the Minister and animals than any other country in the world. It is a very
consider an amendment to the effect that, if an allegation ipoor record and | hope that legislation of this type will go
a complaint relates to a dog, then the onus reverts to theome way towards remedying Australia’s appalling record of
owner to prove or disprove that a particular animal was oretention of native species and birds. | commend the Bill.

| quote from a letter that | received from the Anti Vivisec-
n Union of 13 February 1995 and | ask, first, can the
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The Hon. L.H. DAVIS: | would like to take up where my Nephrurus Levis
colleague the Hon. Angus Redford left off and spend some Rhynchoedura Ornata
time trying to put down the myth that somehow cats do not PY30pus Nigriceps
do damage in the wild. There is no doubt in my mind that gtenotus Brooksi

. - Ctenotus Leae
feral cats are a menace and it can be demonstrated in thectenotus Regius
information that | am about to present to the Council. Last Ctenotus Schomburgkii
year a group of us went to Roxby Downs, which was that Ctenotus Strauchii _
‘mirage in the desert’, which even the Labor Party now Ere.m'asc'”.cu.s Richardsoni
. . erista Labialis
recognises as a reality. _ N Menetia Greyi

One of the very impressive things about Western Mining Morethia Boulengeri
Corporation, as the operators of Roxby Downs, is its concern Trachydosaurus Rugosus
about the environment, its monitoring of both flora and fauna, Ramphotyphlops
which is to be commended. Monitoring both inside and Hggggtﬁgﬂgg centralis
outside the operation area has been designed specifically toggppit
examine animal groups and their relationship to their terrain, Pseudomys Bolami
after taking into account vegetation and seasonal influences. Sminthopsis Crassicowdata 1 1
An effort is made to take note of the fauna regularly seen in SUMMARY OF ANIMALS EATEN BY CATS
that area: red kangaroos, small nocturnal mammals such as g; 1o 55 NEAR ROXBY DOWNS:
the native mouse, the fat-tailed dunnart, more than 83 bird Reptiles—103
species, including wedge-tailed eagles, corellas, galahs, Frogs—1
parrots and numerous reptiles in the area. The trilling frogis Native Mammals—2
one amphibian that occurs in that area and, as we would ntroduced Mammals—75
expect, there are many rabbits in the area as well. The Hon. L.H. DAVIS: This table sets out the number

The Hon. T.G. Roberts interjecting: and type of animals and birds that have been found in the

The Hon. L.H. DAVIS: The trilling frog is of particular ~ Sstomachs of cats in the period since 1989. It shows that 23
interest, particularly to members opposite. In the tour obirds, 103 reptiles, one frog, two native mammals and 75
inspection of Roxby Downs we had the opportunity to visitintroduced mammals have been collected from cats’ stomachs
the environmental office and the Roxby Downs rehabilitationin the past six years. Western Mining has gone about this in
site. We talked to the health, training and environmenta@ very systematic fashion. It has told me that many of the cats
superintendent, Mr Jim Hondros and also to the environsampled were unwanted or stray cats which left towns and
mental officer of the Olympic Dam project, Mr John Read. started hunting wildlife. Many more native animals are

There was no question that their examination of the ferataptured by domestic cats and eaten or left to die. So, the
cat problem gave the complete answer to anyone whtigures of the retrieved or injured animals which have been
believed that there was not a problem. If we look at thecaught by domestic cats but which have not died are excluded
Roxby Downs experience in an unemotional and detacheiom this list. Certainly, the Western Mining experience is
fashion we see what damage the feral cats can do. The factugi¢ar evidence of the damage done by feral cats in that
information about feral cats that | now present to the Counciparticular area.
has been collected over five years in a scientific fashion by The other area in South Australia that | want to touch on
the environmental laboratory officers at the Olympic Damis Wilpena in the Flinders Ranges. | have obtained contempo-
project. | seek leave to have insertedHansarda table of a  rary information about the problem in this area. Dogs are not
statistical nature entitled ‘Cat Diet Summary’. Itis a summa-a problem at Wilpena: cats, on the other hand, are devastat-
ry of cat stomach samples collected at Roxby Downs sinci#g. They are the words used by people in the area—'Cats are
1989. devastating.’

Leave granted. An honourable member interjecting:

CAT DIET SUMMARY The Hon. L.H. DAVIS: Well, they are double the size of
Summary of Cat Stomach Samples Collected Near domestic cats so they are all doing very well in this area. The
Roxby Downs Since 1989 National Parks and Wildlife Service has embarked on an

[N
-bp—\l_‘

NN
o

Bw
H©m N wk R
L N
Y
LN

Species

Zebra Finch

Fairy Wren

Black-faced Woodswallow
Singing Honey-eater
Small Passerine

Galah

Grey Teal

Crested Pigeon

Crested Bellbird
Budgerigar

Ctenophorus Fordi
Ctenophorus Pictus
Pogona Vitticeps
Tympanocryptis Lineata
Tympanocryptis Intima
Varanus Gouldi
Diplodactylus Conspicillatus
Diplodactylus Damaeus
Diplodactylus Stenodactylu
Gehyra Variegata
Nephrurus Levis
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extensive campaign to get rid of the feral cats. It is making
some inroads, but cats are not under control and are still a
major concern. The service is seeking to reduce the number
of cats in pastoral areas and it is using 10/80, which does not
go down the food chain and to which cats seem particularly
sensitive. So, the dilemma always in trying to keep feral cats
under control is not to damage other fauna in doing so.

The Hon. T.G. Roberts: There is no guarantee with 10
80.

The Hon. L.H. DAVIS: No. Cats are also caught in traps.
Sporting shooters go into the area for feral goats, which have
been a long-term problem in the Wilpena area, and also there
is an attempt to keep cats under control with the local farmers
doing their bit. So, there are two examples in South Australia
which are beyond dispute.

| want to add a third example and that is from interstate
in the Blue Mountains. Eighteen months ago my wife and |
stayed at Withycombe, which was the childhood home of
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Patrick White, the great Australian novelist. Withycombe ... 1believe [de-sexing] to be one of the more important facets
now is a historic bed and breakfast retreat in a very beautifudf any control program. Examination should be carried out into form
area of the Blue Mountains. Adjacent to Withycombe is theO]E (tar?couragement to sterilise, either by the reward and/or punishment
home of a very good friend of its owner, and that person i’ ) e_owner' _ -
very keen on bushwalking. On two mornings we went out orf1is view was that the CATS (Cats Assistance to Sterilise)

a long walk through the beautiful trails in the Blue INc.s program appears to have gone well. He further states:

Mountains. The procedure of de-sexing colonies of stray cats was devised by
The host was. in fact. an adviser to the National Parks an}ge Universities Federation for Animal Welfare based on the theory
A PN ' - that nature abhors a vacuum and if you move or destroy a colony of

Wildlife S_erv'ce In New South Wales an_d also was 'nVOlV_edstray cats from a certain area that same area will be repopulated by

closely with the establishment of the Dick Smith magazinenther cats shortly thereafter.

Australian GeographicHe made the point to this group of . . e

walkers that there is no native wildlife left in the Blue Ogﬁ k(l:e;giteels:'c;;/;/ic()erslolfﬁrrt\/r\]/g?t;::éggt applies to politicians as

Mountains under a weight of 5 kilograms and that feral catd’" ' o )

and other predators, such as foxes, have devastated the nativelf you reduce numbers and de-sex the remaining cats in the

: : : riginal colony you end up with a stable and manageable number of
fauna in that region. Of course, that is the problem we facgats in the area. CATS Inc. in its wider application of the same

in dealing with legislation such as this. theory has made an appreciable effect of the overall stray cat
| find it ironic that | have had more literature and more problem. There is no one magic solution to the problem.
information faxed, phoned in and sent in by letter on thisand that is something with which we would all agree. He
subject of cats than that on any other piece of legislation iRgntinues:
the past two or three years. There is not one piece of inform- h h b it q davi q
tion | have received from anyone about the dog provision The approach must be multitaceted. You need a vigorous de-
auon e e = yon gp Sexing drive, a certain amount of selective destruction, obligatory
in this legislation; it is all to do with cats. identification of the animal by the owner, coupled with an intelligent
I can understand the emotion involved with cats. My wifeéducation program and you may be able to achieve some small
and | have a dog, and | am grateful that no-one has sought f/¢cess. which is all that you can really ask for.
impose their views on the dog provisions of this legislation.Colonel Harries then goes on to say:
However, the cat lobby is alive and well. There is no doubt  The iller virus’, which was suggested by Mr Peter Lewis MP,
about that. It has been very vigorous and, of course, it is amember for Ridley, is draconian and a vote loser.

exercise in the lobbying process. | commend those peoplg gt 15 comment on the CATS program, | received a letter

who have the energy and the enthusiasm to put a point ¢fo by Tinkler, a veterinary surgeon. | must declare an
view because certainly | have learnt a lot about the very,

comolicated subiect that i doubtedly involved in thi nterest: he is our vet—for the dog, that is, not for the cat.
Iegisrl)e;tign subl at Is tndou y involved 'S The Hon. T.G. Roberts interjecting:

I have referred to feral cats at length; | now want to makeE The Hon. L.H. DAVIS: Well, he hasn't done much for

the point that some people find hard to accept: domestic cajs. - | go to a doctor mysel, Terry; | don't know about you,
p peop ACCEpL: . ~~Dr Tinkler makes the point that he has been in veterinary
do wreak havoc on fauna. My mother-in-law, who lives in

: . S practice for nearly 34 years. For the past five years he has
Brisbane, has a cat called Jessica. Jessica is a pretty sm ten Chairman of the Governing Council of the Cat Fancy
looking cat—the sort of cat that one could see on the fron f South Australia. In 1988 he was the first veterinary
cover of a magazine or on a television program.. She is aQurgeon approached to offer a reduced fee for de-sexing cats
absolutely blissful cat, but she has a problem: she Kkill wned by people who could not genuinely meet the full
possums and birds. My wife was very concgrned abou_t th rofessional fee. From this initial approach CATS Inc.
and boug.ht her mother a bell to put on Jessica. Thf'ﬂ didn olved, and it now involves up to 60 veterinary surgeons in
stop Jessica because the next time we were up in Brisbane S.th Australia. Dr Tinkler's letter states:

very proudly deposited a dead possum on_the front door step, ) _ ) _
and that was there to greet us in the morning. So, we bought There can be no doubt this scheme has been a great success in

- - S educing the number of unwanted kittens and stray cats. |dentifica-
abigger bell, and the next time we were up there it killed no{ion of cats is to be encouraged but the proposed legislation will

a possum but a bird. So, Jessica the cat with a bell killgause a considerable amount of anxiety to cat lovers. Cat collars
possums and birds; she is very good at that is Jessica the cednnot be guaranteed to remain in place; both my cats have lost their

; : :.collars recently and microchips and recording are expensive. CATS
We haye to say that if we leave all the emotion out of Itin the last six years has done much to educate the public as to their
and are dispassionate about the facts, they are facts that hg¥gponsibilities, of which de-sexing is of paramount importance.

to be addressed. It is easier, | think, to address the fact ar][dh . . .
deal with the emotion than to come up with a solution, and atletter is from a professpnal In the area.
| think that is reflected in all the speeches to date on this A range of interested parties sent in correspondence: the
subject. | can deal with this matter fairly unemotionally, Tail Wavers Cat Club; the International Network for Religion
because | want to declare an interest, and that is that | do ndfd Animals; the Vegetarian Society of South Australia; and
have a cat. the Cat Protection Society of South Australia. A range of very
J interesting names were mentioned but | will not go into
“detail. Some groups did make fairly specious claims. The Tail
L§yavers Cat Club from South Launceston said:

First, | want to refer to the comments of Colonel M.
Harries, who was an Executive Director of the RSPCA for 2
years, so one would have a fair respect for the comments
someone who has served in that capacity in an organisation - - - it has yet to becientifically established that cater seare
such as the RSPCA. He criticises the Government’s inad® Major ‘problem’ to anyone or anything. . .
equate reference to de-sexing. That is one of the points tha@bat group had a very fixed position. It took the extreme
has come through very clearly in the correspondence we haymsition that cats should be protected at all costs. The
received on this subject. | must say, that | find the points hénternational Network for Religion and Animals also took the
makes persuasive. Colonel Harries states: same view, saying:
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Cats are being used as a scapegoat for mankind’s activities angl something that is also important: to recognise that councils
animal husbandry—which is the real cause for the diminishing nativgn South Australia are charging a reduced fee for a neutered
habitat and its animals. animal. As a result of the council at Sherbrooke intervening
The Vegetarian Society of South Australia Inc.—which lin 1991 to reduce the movement of cats, the number of
presume one could argue does not have any interest in th@ebirds surviving in Sherbrooke rose from 10 to 80 over the
matter—said that it was concerned that stray cats were to hgast year. To be fair, there is some argument about whether
targeted and feral cats were to be at the mercy of huntersats had been solely to blame for the reduction in lyrebirds;
That, of course, ignores the damage that feral cats do tsome human element could have been involved, but it is an
native fauna. interesting example.

To return to the CATS program, there was a very persua- | will now turn to the wild and look at another example
sive letter from Dr Joan Carr, now resident in Victoria, whoquoted in théNew Scientistnagazine about the damage done
had been involved with Cats Assistance to Sterilise in dy feral cats. In the Gibson desert of Western Australia the
research program at the West Beach cat colony. Her lettetuthorities went out to kill—poison—all the foxes over a
states: period of a year and then released 40 burrowing bettongs, rat

The cats were all de-sexed a few years ago. Before the de-sexif@ngaroos the size of rabbits and 40 golden bandicoots to try
program, the colony numbered over 40 cats and was rising rapidly-to repopulate the fauna in that area. All those bettongs, rat

now their numbers have halved and are continuing to fall. They argangaroos and bandicoots were dead within three months,
just one example of a well-managed cat colony in Adelaide in whic :
cats are de-sexed, returned to supervised sites, fed and giv r?ten by cats. Another program near Shark Bay in Western

veterinary care. ustralia again sought to poison all the foxes in a particular

- ea and then release burrowing bettongs, but one of the foxes
That West Beach program seemed to indicate thatthe CATg, /e and ate four of the bettongs before the fox itself was
program works well. It would also suggest that the sandhill

at West Beach are not being used for what they used to b oisoned, but then the remaining bettongs were killed
nyway, probably by cats.
Dr Carr has now moved to Melbourne. She has taken up a . : - . .
In focusing on cats in the wild it would be quite unfair to

position at the University of Melbourne and notes that thereDlame them solely for the problems with native fauna. In

is no similar program to CATS Inc. operating in Melbourne. .
There is no support for colony carers to have their animal elation to that program at Shark Bay, as Geoff Short, from

de-sexed. Melbourne has a ‘catch and kill' program Whicq\{gwcssclzgﬂggf'ggiﬁfewlId“fe and Ecology, stated in the

does not solve the problem because it means that the bac i g ) ] )

streets and alleys of Melbourne are riddled with half-starving t'” Australia, endangered species face a deadly triangle of foxes,
al

cats. Dr Carr’s plea is as follows: theslcihd rabbits. Just targeting the one won’t do. We have to target

| urge South Australia to keep the lead by getting to the root ofj; : ; : ; ;
the problem: educating owners about the need for de-sexing adﬁs quite obvious that, for instance, if foxes are controlled

supporting affordable cat de-sexing, including those in urbarin€ Number of rabbits and cats is likely to increase.
colonies. Already you have a fine record for de-sexing cats. CATS The point that comes out of that article and the examples
B e oo e o meoliesaetehave given about Roby Downs, Wipea, the Blue
ferrtjiﬁty of cats in the wild which do not Il?ely on humans %or Mountains and fr.O”.‘ thilew SCIentISiHbOL!t the programs in
sustenance is also crucial. Western Australia is that the feral cat is a major problem

hich cannot be ignored and which has to be addressed, in
fsociation with addressing other predators of native fauna,
including foxes and rabbits, which do as much damage to the
nvironment as to anything else.

This Bill deals more with domestic cats and domestic
dogs, but it does have a general application. The Parliament’s

These are some of the comments made by a range of peop.
and this illustrates the complexity of the problem. This
Government has made a positive step forward in introducin
this legislation. It has focused people’s attention on the rea
problem of controlling cats. It has also highlighted the

darlnfglge"done tbyfferal cats.t_ le f thilew Scientisof role in this emotional debate is to try to deal with the
inafly quote from an articie from Ew SClentis legislation before us in the most dispassionate fashion

ﬁl May t994' It CT?” bettsald tt?at otktlerl rtﬁg[onstln Ausltr?“%ossible. It will be a Committee debate, and | have made my
ave made a positive attempt to control their cat populalion o nyripytion at the second reading stage knowing that the

The article states: legislation will be debated and resolved during the Committee
From 1 July, no household in Gladstone will be allowed to keepstage.
more than two cats, and from next January the animals will be under

a n'ght't'm? curfew. _ ) _ The Hon. J.F. STEFANI secured the adjournment of the
No sandhills for the cats in Gladstone! The article continuesgebate.

Cat owners in the city will have to keep their pets confined in
some form of escape-proof building from eight at night until six in STATE GOVERNMENT INSURANCE

the morning. On the Diamantina River in Western Queensland, Army coMMISSION (PREPARATION FOR RESTRUC-
marksmen have been called in to shoot feral cats. TURING) AMENDMENT BILL

The council of Sherbrooke, near Melbourne, in 1991 was in

fact the first region to act against cats, which were blamed for Adjourned debate on second reading.

a sharp decline in the population of lyrebirds in that region, (Continued from 21 February. Page 1233.)

so it passed by-laws that required cats to be confined at night,

to be registered and identified by a collar and to have a The Hon. L.H. DAVIS: | would like to speak briefly on
microchip implanted or a tattoo. They also encouraged thetthis legislation, which seeks to provide for measures to
cats to be sterilised, which of course is the same programccelerate the sale of SGIC and also to protect the directors
offered by CATS Inc. in South Australia. The council and staff of SGIC who may be involved in the selling-off
charged a reduced registration fee for neutered animals. Thatocess.
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The saga of SGIC in recent years has been a sad onremier Bannon, to give his approval for some of the major
Established in the early 1970s by the then Labor Governmenrttansactions which SGIC entered into. However, over the past
SGIC was a most successful Government institution untill5 months, SGIC has been tidied up and | was pleased to note
about 1986. It had a conservative investment policy, concerthat it did report a profit in its last reporting period. As a
trating mainly on fixed interest and Government securitiesesult, the Government is looking to sell off areas of SGIC.
with some shares in leading companies and virtually a he role of the task asset management task force is to ensure
nonexistent property portfolio. But, like so many otherthat this is done in an orderly fashion.
institutions, particularly in the private sector, SGIC was The Government has established a project committee
swept away in the burst of enthusiasm that accompanied thehich consists of the Under Treasurer, the Chairman of SGIC
excesses of the late 1980s. It moved into an extraordinargnd the Chairman of the asset management task force to
period where it assembled a gaggle of mediocre properties jrogress the sale process of SGIC. So, this legislation merely
Adelaide which, by the end of 1991, were an embarrassmesteks to give effect to this process and to corral the manage-
in investment terms: 30 per cent of them were unlet at onenent and senior staff of SGIC involved in the sale process
stage and, to crown off the embarrassment in the propertyom any legal liability that may flow from that. For example,
area, SGIC had entered into a put option in 1988 for whichin the due diligence process, Directors and staff of SGIC may
it got $10 million in cash, but the risk it took on in exchange give advice or information in writing or verbally; they will
for that $10 million cash was the potential to own 333 Collinsbe protected from any legal liability arising from that process;
Street, Melbourne, if the developer was not able to meet thend also the Bill will allow for the work required to prepare
financial commitments involved with that building. SGIC for sale. The Bill makes amendments to the State

With the increasing interest rates and the collapse in th&overnment Insurance Commission Act, and | support the
property market, that inevitably happened and SGIC relucsecond reading.
tantly was legally obliged to pick up the ownership of that
building in mid 1991, at a cost of $465 million. It was the  The Hon. R.l. LUCAS (Minister for Education and
most expensive property in Melbourne at that time. It wasChildren’s Services): | thank members for their contribu-
immediately revalued downwards to $395 million and istions to the debate. | acknowledge the continuing interest of
currently valued at little more than $225 million. It still my colleague the Hon. Legh Davis in the performance and
remains, only 60 per cent let. It is an unpalatable but necesperations of SGIC. Itis an issue that has been near and dear
sary fact of life that the losses and write-offs on that buildingto his heart for some years now. | therefore acknowledge his
over the past 3% years since SGIC assumed ownership of 388ntribution over the years in identifying, | think, some
Collins Street would come in somewhere near the cost of thatngoing problems that have been clearly in the operations of
building to SGIC, that is, the original cost of $465 million. SGIC for a good period of time. | thank members for their

What was even more disgraceful was that SGIC breachegbntributions and for their indication of support for the
the Insurance and Superannuation Commission guidelindggislation.
which provided that insurance companies should invest no Bill read a second time and taken through its remaining
more than 5 per cent of their total assets in any one particulatages.
investment, obviously following the adage that you should
not have all your eggs in one basket. The forced investment LOTTERY AND GAMING (MISCELLANEOUS)
at 333 Collins Street meant that SGIC had over 30 per cent AMENDMENT BILL
of its investable funds in one asset, which was losing money. ) )

In addition, it had, as | said, a series of most unsatisfac- Adjourned debate on second reading.
tory, inappropriate property investments in South Australia (Continued from 16 February. Page 1205.)
and a string of other mediocre investments which defied o )
description. What compounded the problem for 333 Collins_ The Hon. R.I. LUCAS (Minister for Education and
Street was the fact that it had not laid off the risk when it tookChildren’s Services): | thank the Hon. Mr Crothers for his
out that put option, so that left SGIC fully exposed to the putcontribution to the debate and for his general support for the
option. legislation before the Council. The honourable member raised

To save SGIC from a technical bankruptcy if not a realone matter in.particular, and | have sought advice from the
one, 333 Collins Street was removed from its portfolio and?€puty Premier and Treasurer on that matter and | will put
the asset management group established to look after the 2 the public record the Treasurer’s response to that question.
called bad bank took over responsibility for 333 Collins It states:

Street. So, with State Government Insurance Commission in During the second reading debate on the above Bill, the Hon. Mr
1995, we have, like the State Bank, a Government commefifgth:rqsa ﬁ“?gfsﬁgé?f;‘t Viﬁzp%nség?e%fl ”(:'fnndcek rﬁ'é'v%m tie ggnt’:lﬁ)%fgffi-
cial Opgratlon which has been cleaned up of its nasties. goc?ucts, )i/ncluging scratch ticFI)<ets, tg juveniles ugc}/er 16. Thg
SGIC, like the State Bank, has been sanitised for sale. Todgypsition is: Lotteries Commission products are sold under the State
the State Bank of South Australia is the cleanest of the bankstteries Act. These products, such as scratch tickets and Keno, are
of any size in Australia because quite obviously the bad debpt sold under licence but through commission agents which operate

have been quarantined with the asset management task for8der an agency agreement between the commission and the agent
Involved. It is now an offence under the State Lotteries Act to sell

Soit is_ with SGIC. ) . . . Lotteries Commission products to persons under 16. The Act
A big effort has been made to retrieve the situation whichcontains no authority for the Minister to suspend an agency

resulted from a series of horrific decisions made in the lategreement for any reason. Lottery products governed by the Lottery
1980s and some extraordinary blunders made by seni@fd Gaming Act, such as those prescribed over—

management of SGIC over that period of time, not to mentiorand they include instant tickets, raffle tickets and eyes down
the complicity and support of the then Labor Government irbingo tickets—

the process. The State Government Insurance Commissi@ge sold under licence issued to non-profit organisations through the
Actrequired the Treasurer of South Australia at the time, thelottery and gaming section of Treasury and Finance.
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The Minister has the power under the Lottery and Gamingommon gaming house.’ This is an offence of ancient lineage
Act to suspend certain licences issued under that Actleriving from the English Gaming Act of 1845. It was
However, it is not an offence under the Lottery and Gamingenacted to replace a series of statutes going back 300 years
Act for non-profit organisations to sell lottery products towhich banned specific games such as pharaoh, hazard
minors. Therefore, licences issued under this Act are nqtassage and the pernicious game known as roly-poly. | am
subject to suspension for the sale of lottery products tmot going to ask what that was. The earliest statute dates from
minors. The point is that it is not an offence to sell a rafflethe time of Henry VIII. It banned all sorts of games in order
ticket to a 14 or 15 year old, but it is an offence for ato compel people to practise archery.
commissioned agent to sell— The law is that a defendant cannot be found guilty of
The Hon. T. Crothers interjecting: being an occupier of a common gaming house unless the
The Hon. R.l. LUCAS: Yes. There are two separate defendant knows that it is a common gaming house. This
products here. A commissioned agent selling Keno or scratghoses a problem for the police. If the occupants are astute
tickets has a problem because of the new legislation, but #nough to hide their activity before the police can get into the
Trevor Crothers, on behalf of the Broadview Football Club—house or room, it is very difficult to prove beyond reasonable
The Hon. T. Crothers interjecting: doubt that any particular one of them knew what was going
The Hon. R.I. LUCAS: —all right, the UTLC hundredth on out the back.
day celebrations or the Broadview Football Club—has a The Government accepted police submissions that
licence to sell raffle tickets he would not commit an offencesomething needed to be done about this problem. However,
if he sold a raffle ticket to a 15 year old. Those are the twaconsultation revealed a strong strain of opinion that the
differences. The advice is that there might be some confusiosolution contained in what is currently subsections (2) and (3)
between these two issues. If the suggestion is that a suspemas too harsh in two respects. First, it reversed the onus on
sion of an agency agreement under the State Lotteries Atb the defendant on the balance of probabilities—the civil
would be appropriate where commissioned agents continuenus. Secondly, it required the defendant to prove not only
to sell commission products to minors, despite the fact thathat he or she did not know, but also that he or she could not
it is now an offence to do so, that would be a matter foreasonably be expected to have known. That is a very hard
consideration by the commission under the terms of itshing to do for an innocent person. It asks for proof of almost
agreements with agents. On the other hand, if the suggesti@very negative factor, and this is an offence punishable by
is that licences issued under the Lottery and Gaming Adimprisonment.
should be considered for suspension where non-profit Consultation between the police, Treasury and the office
organisations sell lottery products to minors, we would havef the Attorney-General has produced a compromise, which
to amend the Lottery and Gaming Act to make it an offencds contained in the amendment. The defendant will have to
to sell lottery products to minors. We would have to make itshow lack of knowledge only. The onus is still on the

an offence for anyone to sell— defendant, but it is a lower onus—an onus to provide
The Hon. T. Crothers: Or the commission would have sulfficient evidence to raise a reasonable doubt on the issue.
to write it into the agreement as a clause. That is more consonant with the traditional presumption of

The Hon. R.I. LUCAS: That is in relation to scratchies innocence which should attend offences punishable by
and Keno. The commission has to do that in part of thémprisonment.
agreement for those sorts of products. If it is in relation to  Parliamentary Counsel has also taken the opportunity to
selling raffle tickets, we would have to make it an offence toredraft subsection (1). The basic offence should refer to being
sell raffle tickets to a minor. The Treasurer indicates that thisan occupier’ rather than a person who ‘occupies’,. because
is the second option. He has considered this possibilitthe statute contains a definition of ‘occupier’ and not of
previously but rejected it, because lottery products availableccupies.’ My good friend the Hon. Mr Crothers and | have
under the Lottery and Gaming Act are different in naturediscussed this amendment at great length. I look forward to
from those marketed by the Lotteries Commission and are nethat | hope is his earnest support for this amendment.
of obvious appeal to minors. He has obviously judged that The Hon. T. CROTHERS: After the reference to Henry
there has not been a problem in relation to raffle tickets an#lil, | feel almost like Sir John Falstaff—I certainly look like
eyes down bingo and such things. That is the considereltim—having to get up to reply. The Minister showed us the
advice for the consideration of the honourable member. amendment early in the piece and | had a look at it. | believe

Bill read a second time. that what he is saying is 100 per cent correct. If | owned a
In Committee. house and leased it to someone who proceeded without my
Clauses 1 to 5 passed. knowledge to use it as gaming premises, it would not be fair.
Clause 6—'Occupying a common gaming house.’ As the Act was worded, as the owner | would have been up
The Hon. R.I. LUCAS: | move: for the offence. However, it now means that there is a defence
Page 2, lines 23 to 30—Leave out section 75 and insert neor the owner of the premises in respect of a matter such as
section as follows: | have described. The Opposition has no reservations. |

75.(1) hA person W_EO is],c the oﬁccupier of a common gamingsypport the amendment.
ouse IS gulity or an orrence. .
Penalty: Divigsiony4 fine or division 6 imprisonment. Amendment carried; clause as amended passed.
(2) In proceedings for an offence under this sectionitwillbe ~ Reémaining clauses (7 and 8), schedule and title passed.
presumed, in the absence of proof to the contrary, thatthe  Bill read a third time and passed.
defendant knew that the house, office, room or place was
being used as a common gaming house. CONSUMER CREDIT (CREDIT PROVIDERS)
This amendment has done the rounds of the lawyers’ faction AMENDMENT BILL
of the Government and we now have a considered view. | will
explain the amendment. Section 75 of the Lottery and Returned from the House of Assembly with the following
Gaming Act contains an offence of ‘being the occupier of aamendments:



1256 LEGISLATIVE COUNCIL Wednesday 22 February 1995

No. 1 Clause 4, page 2, after line 5—Insert new paragraph The Hon. K.T. GRIFFIN: | move:

as fo”%’;'sgy striking out the definition of ‘the Tribunal". That the House of Assembly’s amendments be agreed to.

- No.2  Clause 6, page 3, line 2—Leave out ‘Tribunal’ and Yesterday | made some observations about this Bill, but more
insert ‘District ?OU”'- i Tribunal may: PATiCularly the Second-hand Vehicle Dealers Bill and
No.3 _Clause 6, page 3, line 6—Leave out Tribunal may’ , \jined a few matters that ought to be addressed. It is
and insert ‘District Court must'. . .
No.4  Clause 6, page 3, line 9—Leave out ‘Tribunal, theObvious that there will be some matters that could be agreed
Tribunal’ and insert ‘District Court, the Court’. _ without further discussion. There will obviously be matters
No.5  Clause 6, page 3, line 16—Leave out ‘Tribunal’ andwhich cannot be agreed without further discussion, and this

insert ‘Court’. i ;
No.6  Clause 6, page 3, line 19—Leave out Tribunal andB'” is to some extent dependent on what may be finally

insert ‘District Court. resolved by a deadlock conference in relation to the Second-
No.7  Clause 6, page 3, line 30—Leave out ‘Tribunal’ and hand Vehicle Dealers Bill. | appreciated the contributions on
insert ‘District Court’. the Second-hand Vehicle Dealers Bill from members

No.8  Clause 6, page 4, line 8—Leave out “Tribunal’ and yesterday intimating their present positions and, as a conse-

ins%g‘%istrictc(lz;ﬁjsrgb page 4, line 19—Leave out “Tribunal’ and dUence of that, I think that we ought to short-circuit the

insert ‘District Court’. process and work towards a deadlock conference in relation
~ No.10 Clause 6, page 4, line 25—Leave out ‘Tribunal’ andto both this Bill and the Second-hand Vehicle Dealers Bill.
insert ‘District Court'. The Hon. ANNE LEVY: | oppose the motion. | feel that

No.11 Clause 6, page 5, line 3—Leave out ‘Tribunal’ and,; ; i ;
insert ‘District Court. this Council should insist on its amendments as a bloc rather

No.12 New clause, page 5, after line 9—Insert new clause atan consider each one individually. | admit that some of the
follows: amendments to the amendments as set out by the Attorney are
Amendment of s. 40—Form of credit contract certainly acceptable to the Opposition, but certainly not the

6A Section 40 of the principal Act is amended by striking out i i
from subsection (4) “Tribunal or' totality of them. | agree with the Attorney that probably the

No.13 Newclause, page 5, after line 9—Insert new clause ag]OSt expeditious way of dealing with this Bill and the

follows: Second-hand Vehicle Dealers Bill is to get them into a
Amendment of s. 41—Form of contract that is a sale by instal.conference where the issues can be thrashed out. To a large
ment extent, the solutions found to one will flow on and provide

6B Section 41 of the principal Act is amended by striking out : : : :
from subsection (3) ‘Tribunal or’ solutions for many of the other Bills which are being

No.14  New clause, page 5, after line 11—Insert new claus€onsidered and will be considered in the near future by this

as follows: _ Council. | oppose the Minister's motion, and | feel that the
Am?RdSme?_t 0f4Sé 4?;Har_sh an(IJIAuntc_onsmongbée terms Council should insist on its amendmeirigoto even though
ection 46 of the principal Act is amended— ;
(a) by striking out from subsection (1) ‘Tribunal’ and substi- when we come to a conference | am sure agreement will
tuting ‘District Court’ rapidly be reached on some of the issues, if not on all of
(b) by striking out subsection (2) and substituting the fol- them.
IOWI(rzu)y Isubsectlon: The Hon. SANDRA KANCK: | indicate that the
n— . . Demaocrats are not happy to agree to the amendments as they
(@) gﬂgggﬁggnng(sl)pefore the District Court under have come back from the House of Assembly.
or Motion negatived.

(b) proceedings before a court for the enforcement  The following reason for disagreement was adopted:
of a credit contract, guarantee or instrument to . . .
which this section applies, or for the recovery =~ Because the amendments are inconsistent with the purpose of the
of damages or other compensation for the ACt:
breach of such a contract, guarantee or instru-

ment, SECOND-HAND VEHICLE DEALERS BILL
the court may grant relief under this section.;
© gr}/tﬁte”,'_"”g out from subsection (3) ‘Tribunal  Consideration in Committee of the House of Assembly’s
(d) by striking out from subsection (5) ‘Tribunal @Mendments.
and substituting ‘District Court’; (Continued from 21 February. Page 1226.)
(e) by striking out from subsection (6) ‘Tribunal
or a’and ‘Tribunal or’; The Hon. K.T. GRIFFIN: | move:

by striking out from subsection (7) ‘Tribunal
® o>r/’ g % That the House of Assembly’s amendments be agreed to.

No.15  New clause, page 5, after line 17—Insert new clausg have already outlined the basis for this motion. | expect that

as follows: o )

Amendment of s. 60A—Relief against civil consequences of non:thIS Bill will end up in a deadlo_ck conference where those

compliance with this Act issues presently in dispute will, hopefully, ultimately be
8A Section 60A of the principal Act is amended— resolved.

(a) by striking out from subsection (1) ‘Tribunal’ and sub-  The Hon. ANNE LEVY: | oppose the motion for exactly

stituting ‘District Court’; - - - .
(b) by striking out from subsection (3) ‘Tribunal’ and substi- the same reasons as with the previous Bill. Looking through

tuting ‘District Court’; the 42 amendments from the House of Assembly, while |
(c) by striking out from subsection (4) ‘Tribunal’ and Might actually agree with about 18 of them | do not agree
substituting ‘District Court’; with the others at this time. Rather than going through the

(d) by striking out from subsection (5) “Tribunal’ and substi- |ahorious procedure of working out which ones we agree with

tuting ‘District Court’; . )
(e) by striking out from subsection (9) ‘Tribunal and @nd which ones we do not, the matter will be resolved

substituting ‘District Court’. speedily by getting into a conference. So in order to achieve
No.16  Schedule, page 6, line 7—Leave out ‘Commercialthat | oppose the Attorney’s motion.
Tribunal’ and insert ‘District Court' The Hon. SANDRA KANCK: The Democrats are not

Consideration in Committee. happy to accept the House of Assembly’s amendments.
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Motion negatived. herself in the social security area. The benefit of such
The following reason for disagreement to the House ofoncessions is an incentive to leave the WorkCover scheme.
Assembly’s amendments was adopted: In doing so, WorkCover payments to the recipient would
Because the amendments are inconsistent with the purpose of ti€2S€ 10 the financial advantage of WorkCover and the
Act. financial responsibility would then fall on to the Common-
wealth Department for Social Security.
WORKERS REHABILITATION AND COMPENSA- To shift the responsibility for injured workers from the
TION (BENEFITS AND REVIEW) AMENDMENT State to the Commonwealth in my view seems to be the very
BILL strategy of the State Government. This legislation is quite
simply designed to force injured workers onto Social Security
Adjourned debate on second reading. benefits. What has not been taken into account is that, when
(Continued from 15 February. Page 1189.) the Commonwealth realises that this ploy exists, it could well

plug the hole, leaving injured workers in no man’s land, with
The Hon. M.S. FELEPPA: This Bill should be vigorous-  no concession and only the security level of income from
ly resisted as it goes against the humane principle of compefyorkCover.
sation for injured workers and, furthermore, ignores common  |n the light of what | have said, the terms of WorkCover’s
justice in the application of reviews. As has been said alreadyompensation proposed in the Bill are quite inhumane for
by the United Trades and Labor Council, the Bill is inhu- injured workers and their families. Of course, there is another
mane, unjust, inequitable and poorly drafted. It is an attackyay in which the legislation aims to hinder injured workers
on the rights of workers and will adversely affect the dignityfrom receiving their just dues if the rights of the claimant are
and living standards of workers, consequently reflecting ofip be removed or reduced. | refer to section 81A(1) of the
the harmony they enjoy within their families. Workers haveact, whereby the claimant will have no right to appear in
aright to expect to be treated as dignified human beings, witBerson or by a representative in proceedings before a review
the ability to continue enjoying a standard of living to which officer. It would be interesting to know how the Minister
they had committed themselves before they were injured. concluded that injured workers should not be entitled to fair
The blame for injuries in the workplace, unless it can berepresentation. This is absurd.
proved conclusively to be otherwise, most of the time falls No provision is made in the long amending clause 20 for
squarely on the employer. The employer has an absolutg written submission initiated by the applicant, and no
responsibility to provide a safe and secure workplace. As @pportunity is given for the worker to present information to
former toolmaker for many years, | have had experience ofhow that the decision already made by the review officer
what can go wrong in work premises during working hourswas wrong. Under the same clause any information to be laid
Unless preventative measures are taken to ensure that peopigfore the review officer is to be obtained only by the review
work in a safe environment, injuries can occur very easilyofficer. Treating a case in that way is like conducting a Star
Frequently employers, because of a simple lack of undeehamber court, which enforced laws in an unjust way when
standing and ignorance of the possibility that an accident cagther courts were unable to enforce them. The Star Chamber
happen, do not take any precautionary measures. was used by King Charles | to enforce policies when the
This Bill shifts the consequence of the blame onto thepolicies were in conflict with the common law.
worker by reducing the provision of fair and equitable The Star Chamber court was abolished in 1641 because
consideration following an injury. The blame for the injury the injustices of the court were seen to be intolerable. Now
does not seem to be addressed in the Bill. If it is addresseagle have the shadow of the Star Chamber court falling across
indirectly, it seems to favour the employer’s cost of cover bythe WorkCover Appeals Tribunal, and such Star Chamber
reducing the actual terms of benefits now enjoyed by apractices in our day should not be tolerated. The semblance
injured worker. At present, under WorkCover, a worker whoof the Star Chamber court should be sufficient alone to
is injured receives 100 per cent of his or her average wage f@ondemn this Bill. But, at the end of all the wrangle over
12 months, reducing after 12 months to 80 per cent of thagntitlement to claims and payments, WorkCover could stop
wage. Clause 8 of the Bill attacks that standard of compens@ie payments without prior notice under amended section
tion by cutting the payments to 85 per cent after only six37(3)(a) of the original Act. That is a sheer arbitrariness |
months. Those suffering stress are even more harshly treateghould say. If the decision was wrong, then there would be
Then, after 12 months, there is a drastic drop in wagegreat injustice and hardship.
compensation, which is likely to be at the rate of social There are two matters of conflict of interest that can be
security benefits, that is, around the poverty line, and that idetected in the practices arising out of the legislation.
not good enough. Assessment of non-economic loss and assessment of a
Being paid by WorkCover at the level of the Social physical impairment will be given over to a panel of doctors
Security pension puts the worker at a real disadvantag&ho will be appointed on the authority of WorkCover, and
compared with recipients of Social Service and Veteransthe decision of the panel will be final. The panel of doctors
Affairs pensions because the worker will not be entitled towill hold their positions at the pleasure and satisfaction of the
electricity, gas, telephone, council rate and other concessioa@pointed body, WorkCover, for which they will be making
enjoyed by such pensioners. These concessions help raise #ssessments. Since the assessments they make must please
pension somewhat above the poverty line. WorkCover—which appoints them—there could well be a
Under WorkCover the health benefit concession will notconflict of interest. If WorkCover is not pleased with the
be available to the worker or his family. WorkCover would assessments, the doctors could well be out of work or at least
still be responsible for the injury, and these benefits, particustressed by the knowledge that they are on the knife-edge of
larly the health benefit card, provide a real advantage ta conflict of interest. That there can be no appeal from the
pensioners. To get those benefits the injured worker wouldecision of the doctors is another instance of injustice in the
have to be removed from WorkCover and place himself oBill.
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The other conflict of interest is where private insurers willGovernment will have ensured that the State Opposition wins
have to assess the reasonableness of the employer’s actidizsk at least 10 seats, if not the Treasury benches.
and also on reporting on the employer’s negligence in the Mr President, your backbench, in both this place and
work place on unsafe work practice. The private insurers aranother place, but particularly in another place, should not be
driven by the need to have the employer continue to ddulled into believing what it is being told by the Government.
business with them and it is in the interest of private insurer# is difficult to believe the latest actuarial figures emanating
that the insuring employer is not offended by private insurersfrom WorkCover, which show a shift of $150 million from
assessments. There could be a conflict of interest betwedime figures given 12 months earlier. It is difficult to believe
pleasing the employer who might take away the businesthose sorts of actuarial figures, given that actuaries are
from the private insurer and to be honest in giving a fairsupposed to be skilled in making forward projections and can
assessment which may favour the work force. The work forcgive accountability in respect of their figures.
is no threat to the insurer, so the balance of likelihood would  Anyone with half an eye would know that high unemploy-
lean to favouring the employer’s interest. ment—which we have experienced, and it is not getting much

The whole Bill, | believe, is flawed with so many holes better in this State—reduces the amount of moneys contri-
that it would be impossible for me, or anyone, to cover thenbuted to the cost of running WorkCover. Whilst it is true that
all in the time allotted for each speaker in this debate. | havé might also lift the A accident levels in the workplace
drawn attention to you, Sir, to the Council and to honourablesomewhat on the scales of balance, the figures lost by way of
members to some of the points that affect the human side @bntributions made, if you had a totally employed work force,
the Bill and | have highlighted the inhuman and unjustwould far exceed anything that would amount to cost in
treatment of an injured worker who may be affected by thigespect of additional people in the work force.
intolerable Bill. Therefore, | oppose and | condemn the The Government talks about the South Australian union

legislation. movement, and it says that the Australian Labor Party is
enthralled to it. That is absolute nonsense to anyone who has
[Sitting suspended from 5.53 to 7.45 p.m.] a skerrick of knowledge about South Australian industrial

relations. It does not stand any test | know of. Many South

The Hon. T. CROTHERS: As would well be known by  Australians are under Federal awards and therefore are not
my colleagues on both sides of this Chamber, | normally dgubject to the State Act, others in the South Australian work
not speak for any duration. However, so incensed am | by thfyrce are award free and many others are not members of any
contents of this amending Bill that tonight | will speak for an union at all. That gives the lie to what is being pedalled by the
hour—and, hopefully, it will be only an hour. I indicate from Government.
the outset that | oppose the Bill, and I will deal in the main  If the Government persists with this legislation, many
with the statements made by people in another place who haskisting State awards will shift to the Federal industrial arena
the carriage of this Bill and who proffered the excuse thato enable the unions, in the only way possible, to protect their
they introduced it to make our Australian exports costmembers. Currently those unions who have members under
competitive. | have said that | want to be objectively honestState awards make allowances for transport costs, certainly
and will I try my very best to ensure that | am. In its 15 to the eastern States, in respect of all goods and services that
months in office, the Liberal Government, in an electoralemanate out of this State. | guess the corollary of that is that
sense, has seldom put a foot wrong. those reduced wage costs that do exist—and | will elaborate

The Hon. Caroline Schaefer:Hear, hear! on that in a moment—would also be of benefit to people who

The Hon. T. CROTHERS: | agree. Honesty always will are exporting some of the goods that this State manufactures
bear out. | thank the Hon. Mrs Schaefer for her interjectionand, indeed, some of the agricultural and horticultural
| hope | hear the same from the Hon. Mrs Schaefer in g@roducts that are also major exports of this State.
moment, when | describe other elements of truth. As | said, The State Industrial Commission, in my view and in my
the State Brown-led Liberal Government, in my humble view,experience, makes allowances for South Australia’s distance
has not gone too far wrong electorally up to now. Howeverfrom its traditional markets, and | personally know that to be
| put on record that this is the biggest mistake thea fact. | suggest that the Minister looks at the State wineries
Government has made electorally, and the public will noaward to check the veracity of what | am saying. If the
forget what the Government has tried to do to people wh@Government, through its stupid and unnecessarily draconian
suffer work related injuries through, in the main, no fault of WorkCover legislation, forces unions into the Federal award
their own. Some nine months ago this Council almost resystem, South Australia’s traditional industries will have no
wrote the WorkCover Act. Why so soon after that are we reallowances made whatsoever for its poor geographical
writing it again? positioning.

One needs to look at the Government’s timing in respect Let me assure you, Mr President, and other members on
of the matter. We are at least two years away from the nexhe Government benches, and particularly the backbenchers
election, and probably closer to three. Does the Governmein another place, and even some of the State Ministers who
think that the electorate will forget? | do not believe they will; appear not to have a handle on the portfolio for which they
I do not believe that all the people who would suffer if this are responsible, that interstate branch officials are every bit
Bill were to be passed in this Chamber would forget. Thoses conscientious as the officials of South Australian unions,
hundreds of innocents who would be caught by this draconiaand it will be very difficult to persuade the interstate unions
measure would not forget, nor would their dependents and thtbat South Australian workers should continue to enjoy a
family kin to whom they would have to turn amidst the situation that places South Australian industries at a cost
traumas that would be imposed upon them should this Bill beompetitive advantage over their interstate competition.
carried. The electorate will not forget, and | can assure the What of the other untruths of this Government in respect
Government that they will not be allowed to forget what it of the WorkCover amendments? Let us look at them. The
has done to them on this occasion. If this Bill is passed, th#linister says that measures are necessary to make us cost
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competitive with our competitors in the field of export. other industries in this State that one can use as a litmus test
Again— or measuring stick with respect to those comments made by
An honourable member interjecting: the Minister, such as the manufacture of optical lenses, dried
The Hon. T. CROTHERS: If you listen further, | hope, fruit (enhanced value there) motor cars, alloy wheels and
in the most objectively honest way that | can present it, thavalue added farm and horticultural produce, and that gives the
you will find good reason for taking issue with your Minister lie to this inept handling by the present Minister of the issue
for saying that. Again, in terms of our competitors in the fieldof cost competitiveness. Restraints of time deny me the time
of exports, the facts belie these statements in that respethat | believe is necessary to canvass the situation fully at this
First, there are two sets of recent wages figures: one from thane. Suffice for me to say that, because of the arrogant
Australian Bureau of Statistics and the other from thestupidity surrounding these amendments which this Council
Australian National University's National Centre for now has before it, we are rapidly on the way to losing one of
Economic Modelling (NATSEM). The bureau’s figures showour strengths in the area of competitiveness. That strength
that South Australians earn on average 2.3 per cent below threas, and hopefully still is, our relative freedom from
national average wage, whilst NATSEM’s figures show thaindustrial strife and unrest here in South Australia.
South Australians earn 5.1 per cent below the national Those colleagues of mine in this and another place of this
average wage. | prefer the NATSEM set of calculations a®arliament who witnessed the rally on the steps of this State
they include permanent, part-time and casual employeeBarliament will well understand what | am saying. Just
whilst the Australian Bureau of Statistics figures include onlyimagine an estimated 8 500 workers outside this place in the
full time employees. As we all know, work related injuries searing heat of almost 38 degrees Celsius, or 100 degrees on
do not just confine themselves to full time employees; theyhe old scale. The mind boggles at that temperature. Then, on
can happen to anyone. top of that, even in South Australia, the nurses of this State,
What has the Government itself got to say about our cosvhose strike free industrial record is second to none, are on
competitiveness? The Minister for Small Business in anothestrike. And what is their disputation all about, Mr President?
place, the Hon. Mr Olsen, is always telling the world, indeedt is all about their wanting the same wage increase as their
anyone else out there listening, about how successful both leelleagues have been granted in other Australian States—an
and his Government have been and are being in attractirigcrease refused them by this present Government and this
new industries to this State. | have no axe to grind in relatioMinister. It led to the nurses (justly, in my view) going on
to that. However, an awful lot of this investment is comingstrike for one of the very few times in the history of South
from some of our largest trading partners and some of oufustralia. With respect to this and other just disputes by
largest export competitors. It is investment aimed at exponvorkers, | believe as a former union official, and | believed
markets, not just Australian domestic markets. Whilst it isthen, that striking or withdrawal of labour is the very last card
coming from another place, the Minister for Tourism andin the pack. Nobody wins out of that—not the worker, not the
other portfolio responsibilities is always telling us and the resemployer and not the Government.
of the world what an attractive cost-competitive destination In a mass meeting of the Nurses Federation the members
South Australia is for overseas tourists. | do not cavil withsaw fit to determine that they would stop work to protest
that. Again, when he wears his other hat as Minister formagainst this Minister and the way in which he has treated their
Industrial Relations he introduces a Bill into another placevage claim. | am also mindful that that wage claim had parity
and gives as one of his major reasons for so doing that he with the Eastern States on this occasion; but, if you look at
trying to make South Australian industry cost competitive their awards, of course, you will see that there are some
Clearly he and his Government cannot have it both ways. variances from State to State. This and other just disputes
Indeed, when one looks at South Australia’s record ovewere brought about by the inept handling of this Minister in
the past six years with export wines, is it any wonder thathe field of industrial relations. | think he is a better Minister
South Australian workers, irrespective of Party politicalfor Tourism in my view (and | am not saying how good that
loyalties or philosophies, are more than just a little cynicalmakes him) than he has certainly shown himself to be in his
about Minister Ingerson’s remarks about South Australia’knowledge of industrial relations, over which he now presides
cost competitiveness in the field of exports? Likewise, in theas Minister. But this and other just disputes by nurses and
field of domestic exports, need | remind this Council and myothers will erode South Australia’s cost competitive edge—
colleagues in it of the submarine contract, which this Statend all because of the arrogance of some members of the
won in the face of overwhelming competition from just aboutpresent Government and their inability to understand and
every other Australian State? Yet again, with our newproperly deal with industrial relations.
frigates, we won the contract for building their superstructure; At least one of my colleagues said in his second reading
indeed, | am parochial enough to suggest that, had it not be@ontribution that it was his view that, in the light of the
for the Federal Government’s desire to appear evenhandedassive number of amendments to the WorkCover Act that
and to assist work depressed areas in other States, suchaaie currently before us—and | remind the Council that this
Wollongong and Newcastle, we would have won the fullis the second lot of amendments that has been trotted out to
contract and not just part of it. | say that with some vigourus in the past nine months by this excuse for a Minister and
having served my time in a shipyard. | also take this opporwhat he represents in the Government, who purportedly acts
tunity, if I may, of reminding this Council that when the for all South Australians (in the face of the amendments to
Australian Labor Party was voted off the Treasury benchethis Bill that is a very sick joke indeed)—this is an ambit
in this State our exports over imports where in the black, notlaim by the Government so that it can wheel and deal with
in the red, as one would seem to think from the statementfhe Democrats on these matters.
made by Mr Ingerson in another place. That member is present in the Council, and he put that to
Clearly, the issue of cost competitiveness, so eagerlyne. | told him that no responsible Government would do that
espoused by Minister Ingerson in another place in his effortbecause of the potential disaster which an act of this nature
to justify these amendments, does not stand up. There aceuld cause to this State’s ability to attract new industries
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and, therefore, new employment for South Australia. It lookdeen surprised by the contents of the ABC program, which
as though he was right and | was wrong, because the wheehdicated just how cost competitive Australian industry has
ing and dealing between the Government and the Democratsecome.
if one is to believe press reports—and they may not be Forthose members who did not see it, | advise them to get
accurate—appears to have already started. |, for one, hopecopy of the program, as it will open their eyes, particularly
that, as nine months ago, the Democrats do not get suckeds$o far as this current debate is concerned. Before | complete
and that they stand by their principles, thus ensuring thainy remarks concerning cost competitiveness, | turn to an
they, like their founder, Don Chipp, will act to keep the article that appeared on page 13 of &dvertiserof Monday
bastards honest. 20 February this year. It states, amongst other things:
However, | remind them again of what is contained inthe A table of wages paid in other countries, including those close
Liberal Party’s document issued in December 1993 during tht® Australia, illustrates the pressure on a relatively high-wage
lead-up to the last State election and presented by the th&RuUNtry. Production workers here average $US12.25 an hour.
Opposition (now the Government) as its document regardintp Germany—and | remind members that Germany, before
compensation. It is worth looking at the cover-all paragraphit amalgamated with the old Russian dominated provinces of
the opening stanza of that document. | will quote verbatim thé&ast Germany, lived off its exports and had a surplus balance
words that head that document. | have the document with mef payments—the average wage earned by production
in case members opposite do not believe what | say. It stategorkers is $25.56, more than double the wages earned here.
A Liberal Government will restructure the administration of N Japan, a nation that lives off its export markets and has
workers’ compensation, health and safety to guarantee to employekgcently just surpassed the US as our biggest trading partner,
a safety, compensation and rehabilitation system which ensuréle average production worker earned $19.20 per hour, or in
equity and fairness, promotes a shared responsibility for safety anslcess of $7 per hour more than their Australian counterpart.
rehabilitation and achieves international standards in adm|n|strat|vgut there are, on the other side of the coin, those in

efficiency and cost. .
o ) ) ) Bangladesh, where the average cost of production per worker

It appears to me that this is an election promise which hager hour is 25¢.
been more honoured in the breach than in its carrying OUl. | pose the question to this Chamber: if cost competitive-
Once more | say to the Democrats, who have such a vital rolgess is the rationale that underpins Minister Ingerson’s reason
to play in this matter: please, for the sake of all Southor pytting forward these draconian measures, why is it that
Australians, who may or may not be union members, who argangladesh, with a population of 100 million and its low
employed under a State award in this State, who may We%ages of 25¢ per hour, is not amongst the top 50 export
work in a sheltered workshop, who may well be award freepations on this earth?
who may well now be on compensation, do not be sucked in |t cost competitiveness is as major a piece of componentry
by this anti-worker legislation: just keep the bastards honesfs the Minister would lead us all to believe, why then is not

I would like to make one further point in respect of costBangladesh to the forefront of measures such as that? And
competitiveness, and that relates to the current recenthat is allowing for the fact that many of the western people
adopted system of enterprise bargaining, of which one of th@ith capital to spend, so as to maximise the profitability—do
main outcomes appears to be productivity gains. Somgot worry about cost competitiveness—have moved their
members opposite on the Government side will say, ‘Whaindustries to low cost wage nations. Why are West Germany
a nonsense’, but it is not, because if you look at thoseind Japan the two largest export nations in the world in
productivity gains—and | understand that it is possible tespect of the balance of payments position since they were
quantify the outcome of such negotiations—you will see thatestarted after the Second World War and the two countries
there appear to be productivity gains by employers of 4 pegarrying the largest surplus of balance of payment moneys in
cent. respect of export earning in the past decade, with one country

Because of these amendments, | pose the followingwest Germany) more than double our costs and the other
question to members of this Chamber: in the light of the(Japan) $7 an hour above our costs—and you would need to
present complete abandonment presently proposed by thagld on a lot of other costs if you wanted to justify bringing
Government through these amendments to weekly incomgown those differentials, and | know that you cannot?
maintenance for injured workers, what industrial organisation The Hon. A.J. Redford: Because they haven't got
in its right mind would proceed in this State with enterpriseKeating as Prime Minister.
bargaining without the safety net of an equitable compensa- The Hon. T. CROTHERS: You say that about
tion scheme? The answer appears to be very simple to me by Keating. Let’s see what you have to say in the latter six
because | pose it as a question, | will leave it to all otheimonths of this year. You may, Mr Redford, as a relatively
members in this Chamber and in another place to think aboutiew member here, find that you are dancing to a different

There are a couple of other matters | want to put on th@iper’s tune at that time, and | believe you will. Certainly, all
record in respect of cost competitiveness before | move ofthe portents are there, in the work that the Keating national
that subject and switch my attention to other areas. | watcheBovernment has done, and the Labor Government | guess—
a program on Channel Two within the past week aboutlthough | am a bit hesitant to claim Bob Hawke at the
Australia’s cost competitiveness in comparison with some omoment, although | used to be a supporter of his.
our trading partners, and | was somewhat surprised because The Hon. A.J. Redford interjecting:
even | did not realise how competitive we had become. The Hon. T. CROTHERS: Never mind, the wheel keeps
However, when one thinks of the United States raisingurning, even if one of the spokes is bad or missing. Why is
protective barriers against our State steel exports and our beethat, over the past 13 years of a Federal Labor Government,
trade and subsidising its grain exports against ours, whilst &ustralia’s exports, particularly in the manufacturing,
the same time our other major trading partner, Japaragricultural and horticultural area, in respect of enhanced
continues to act in respect of our having total export accesglue, have almost quadrupled? If | could think of the word
to its rice and beef markets, | suppose one should not haver five times: it is ‘quintuplication’, but | cannot think of the
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adverb! Let us say it may be even five or six times more. Mysomeone who has lost their leg below the knee. Imagine a
Latin fails me. Sextuplication means six times, too. | dependork lift driver or a truck driver by profession who loses their
on the QC and the barristers present to correct me if my Latinight leg below the knee: do they have a greater than 40
is wrong. per cent disability? Maybe they will and maybe they will not,
Turning, if | may, to just some of the changes the amendbut we do not know because the Bill is unclear as to whether
ments will make to the present Act if they are carried by thisyou should differentiate given the occupation that the injured
Parliament, | would like to list some of them. | shall not worker is following in respect of their quantum percentage
explain what they mean in my second reading contributionof disability. This is discrimination against workers with
as some of my colleagues have already done that and, m@nuine stress related injury.
doubt, will continue to do so (and the Democrats as well, | Employers are no longer responsible for rehabilitating
would hope) throughout the second reading. They are agjured workers or keeping their jobs available for 12 months.
follows: and | want people to listen to this, because this isThat means that the onus for sustaining those people in
draconian by any yardstick, by any litmus test that you wantoday’s society will be placed on the South Australian and
to utilise relative to gaining a quantum measurement of whadustralian taxpayer even more in respect of the Bill. | believe
this measure, introduced by some elements of a draconiane Bill is intended to line the pockets of employers which the
Government, means in respect of workers. | will come to thatGovernment thinks it is beholden to, and | will come to more
much later. First, there will be a cut in the benefits, aof that shortly.
reduction in the way average weekly earnings are deducted. Employers will no longer be responsible for rehabilitating
| would like to explain to people what that means. workers or keeping their jobs available after 12 months. In
There might be a permanent night shift worker who isother words, if one’s injury is of such consequence that one
injured at work and because of the penalties that he or sheannot return to work for 13 months or 12 months and one
receives their average wage might be $100 or $150 highateek, it is just too bad; that worker is out of the door. Benefit
than the average wage paid to a day worker. There might hgayments to injured workers can be stopped without any prior
someone with a wife and two children—the Australianwarning. | understand there is no appellate tribunal for that.
average—paying off a mortgage on the strength of what thejpt is almost a court of Star Chamber in its draconian nature.
believe is a job for life and would have been had they notrhe right to appeal against some claim decisions will be lost,
been injured. As a consequence, this Government seeks &ad | have already referred to this aspect. Workers will also
penalise at least 19 out of 20 workers (or maybe even highefpse the right to appear or be represented in reviews of their
who are on workers’ compensation. | understand there argaims. Those are just some of the measures which, if this Bill
figures that show that to be 19% workers out of 20. On thiss passed, will be inflicted updsona fideclaimants who, by
occasion, and probably for the first time in my life in respectfar and away, constitute most of those who have work injury
of objective honesty, | will be conservative relative to related claims.| also want to talk about the Government's
objective honesty. Let us say that this Government is trying|ans to hand WorkCover over to private insurers, but | will
to catch that percentage of workers who are lmmna fide ot do so at any length. Suffice to say, as has been pointed
relative to compo. Let us face it, if all the laws that we evergt by the Hon. Terry Roberts, | was a shop steward with
passed in this place did not require legal action further up thfont line hands-on experience, which | doubt the Minister
track, and if there were not smart lawyers and barristerfas and | well recall this involved a relatively good employ-
around the place, then there would not be a position arisingy the South Australian Brewing Company. Even there
where sometimes th_e way 'n_Wh!Ch— (because of the insurance company, not so much because of
The Hon. K.T. Griffin interjecting: . the company itself which at the finish had to switch insurers),
The Hon. T. CROTHERS: You are a barrister and you there were problems under the old private insurance work-
would have taken cases. As | understand the proprietaries pf|ated injuries compensation scheme. As | said, that has been
the legal profession, if anyone comes to you with a case thefied before and been found wanting.
you are obliged to take it unless you are acting for another 1o Hon. A.J. Redford: But there were common law
party involved in that dispute. Before you are a barrister yo”rights.
e 0o Someting cie, b en hen YOu e SBATSST he on. T, CROTHERS: il come o tht ey
. } am not going to leave that stone unturned, Comrade

get thrown out of the Council. The position is that you arep : .
. . edford. What guarantees will the Government give—
I totakeit. Th four legal I th - T

obligedto takei ere are four legal people on the Govern The Hon. R.R. Roberts interjecting:

ment benches of this Council and there is a wealth of :
experience residing in them in respect of what | say. _ The Hon. T. CROTHERS: Do you think | have been too
I now deal with the cut in benefits. The Bill will provide Kind in using that appellation?
for a reduction in benefits through a change in the way a The Hon. R.R. Roberts interjecting:
person’s percentage of disability is calculated. Even the The Hon. T. CROTHERS: When | was in the army
almighty—and this might sound funny coming from me—hadeverybody was my comrade, as they should be. The Old
to rest on the seventh day. He found difficulty keeping theComrades Association of Great Britain is renowned for the
pace, so what chance does an ordinary GP or practitionevay that it acts on behalf of victims of bureaucracies and
have in respect of calculating a disability to within 1 Conservative Governments in the United Kingdom. But
per cent—little or no chance at all. Yet, on the whimsy of aenough of that idle chitchat. What guarantees will the
medical panel appointed by WorkCover as a tribunal ofGovernment give to South Australian workers in the event of
appeal that is the case. It is rather like putting a fox in thea private insurer going broke, as was recently very nearly the
chicken coop to act as night watchman. case with Lloyds of London? Everybody knows Lloyds of
There will be a drop in benefit levels to social securityLondon. In fact, there used to be a colloquial saying in the
level after 12 months for people with less than 40 per cent)K, ‘Your money is as safe as the Bank of England,’ or ‘as
disability—the point | have just referred to. This includessafe as Lloyds'.
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Oh, how times have changed. Lloyds was on the point ofvith my old union, an orthopaedic specialist, whom | will not
bankruptcy, and would have been bankrupt, but for the effortesame—
of the newly appointed Chairman who has thus far pulled it The Hon. A.J. Redford interjecting:
sufficiently out of the mire, though not totally, to keep  The Hon. T. CROTHERS: Absolutely! Before | came
operating. What guarantees will this Government give tdere, yes, you have got it right; you are getting clever. Before
workers whose compensation is being paid by an insurandecame here, when | was an organiser, | used to do the city
company which may have to go bankrupt, or, worse than thatpund for our union. There was a specialist, a Mr Blah Blah,
may involve itself in a contrived bankruptcy? Plenty of cases supporter of the Party now in Government, | am led to
like that have emanated from the 1980s. The Attorneybelieve. This member had injured his back by placing a full
General referred to one or two of them today. There is Lauriéeg under the counter of a hotel. The technology with respect
Connell, trying to claim legal aid, which is absolutely to refrigeration was not as good in those days, so the lead into
scandalous. There is the case of Alan Bond— the keg had to be kept as short as possible from the keg to the
The Hon. A.J. Redford interjecting: pump so that the refrigeration system would not be lost.
The Hon. T. CROTHERS: | don't care whether they Now, of course, it does not matter where they put it
were supporters of ours or not; | was not a supporter of theirdecause the technology is so good, but in those days it did
The fellow who is in charge of the winding up proceedingsmatter. This bloke was injured by shifting a keg and the
taken against Alan Bond would not comment this morningicensee, of Irish extraction and as decent a fellow as ever
when he was interviewed on ABC radio; he said, ‘Well I pulled on a pair of black patent leather pumps, was part
don't think I'd better comment on that. Yet it looks as owner of the hotel. He gave evidence about what he saw in
though those people who were sucked in by Bond will thisavour of this bloke, but in the meantime this specialist kept
Friday accept a 1¢ in the dollar payment. That is scandalariting to the presad nauseanevery week about bludgers
ous. The Hon. A.J. Redford: What's this got to do with the who were on compo.
Federal Government? On one occasion this fellow went to see the specialist and
The Hon. T. CROTHERS: I will come to that. ltistime  was told straight out that he was a bludger. This worker was
the Federal Government (and that is my own people; they a@middle aged German or Austrian with a wife but no family
not without sully in this) did something with respect to or children. He came home depressed from that specialist. His
reinforcing the bankruptcy Acts, which after all are Federalwife said she would make the tea; because it was about four
Acts, as you would know, complemented at times by State’clock, but the worker said, ‘Il am going out to the garage.’

provisions. He went out there and hanged himself but, before he did, he
The Hon. A.J. Redford interjecting: told his wife what the specialist had told him.
The Hon. T. CROTHERS: Who? My barrister at that time was young and well known, and
The Hon. A.J. Redford: Comrade Brian Burke—he got we took the case for the widow, who was bereft of any
out the other day. capacity to take it for herself. This was in the days of private

The Hon. T. CROTHERS: Unfortunately, to my ethnic insurance companies. So the union fought the case because
chagrin, both Burke and O’Connor have names of Iristhe was a member, and we won it. My barrister said, ‘Do you
origin. I will not say anything more than that, but | hope thatmind if | give this letter to fourth year medical students at

answers your interlocutory interjection. Flinders and Adelaide Universities so that they can see that
The Hon. R.D. Lawson: When are you going to talk they have a social obligation to their patients?’ | did not mind
about the bankruptcy of South Australia? at all, but here is the rub: the letters flowing from the pen of

The Hon. T. CROTHERS: | do not think we are this Dickensian-like specialist pen ceased. Indeed, the last
bankrupt. You are still in Government, aren’t you? They ardime | saw a letter from this fellow was three months ago, and
still paying us, aren’t they? However, with the latest actuarialt is the only letter | have seen in the past 15 years.
figures showing a $105 million swing around with respectto  That story indicates what | am saying about compensation.
the provisions of the WorkCover Act, | am not so sure howlt matters not whether a worker is a supporter of the Liberal
long we will stay out of bankruptcy. Party, the Labor Party or a trade union: everyone can get

The Hon. A.J. Redford: It comes to one vote, one value. injured, and the Government is seeking to put additional

The Hon. T. CROTHERS: You do not believe in that. coinage and profit into the pockets of those big businesses to
You have called for voluntary voting, so you certainly do notwhich they believe they owe something because of their win
believe in that. | do not mind your interjecting with me, going at the recent election. As a member of the Labor Party, |
against your own Party, but you certainly do not believe inbelieve that we earned our stripes at that election, and | make
one vote, one value, because the Attorney on two occasiom® bones about that.
here—one by subterfuge and the other by straight-out Bills— | wish now to refer to a letter | received (although | do not
has endeavoured to introduce voluntary voting. | do not warknow whether | was the only member to get one) from an
to hear from Mr Redford or any member on the other siderticulate former Liberal voter. | want to put it lansardbut
even the vaguest notion of one vote, one value, because | fihalvill disregard any parts of the letter that could identify the
that appalling in light of the honourable member’s support fonwriter. Because the letter is addressed to the Minister, he
voluntary voting. obviously has a copy, and perhaps he has now learnt to read.

Before | go on with the other matters, | would like to place However, it appears that that may not have been the case until
some comments on théansardrecord. This is one of the now in relation to this Bill. The letter states:
many letters that | and others on both sides of the House have pear Minister,
received from injured workers. It is a letter from a very | am writing with regard to the Liberal Government’s
ariculte worker.| donot know why he wrae o everyone fepeges B 1 en e MOTKCoLer SOSiair, O e
l W”.I not name this person, for reasons .Wh'Ch will begome ive you a brief of my situation, | am 44 yearsg old agd until 30y
obvious. He was a member of my old union. So, he writes tQanuary 1995 was employed.by . . . As ofthat date | received a
me about something | understand. When | was an organiséitter of retrenchment. Four years ago | injured my lower back while
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assisting a paraplegic patient into the hotel's cocktail lounge. | was an organiser for the Liquor Trade Union. A shop
suffered a disc prolapse, underwent a laminectomy, and six monthgeward called me to a small marine store, which handles

later, due to deterioration, underwent a spinal fusion (discs, lumbarreturned bottles. | will not tell the Council who the employer
4,5 and S1). :

Six weeks later | resumed work on a part-time basis withWas, but about eight people were employed in the business.
restrictions, gradually building up to full time. | was in continual pain The premises were partly located in what had been an old
and at times was forced to work double shifts or was rostered on dutyouse in the Port Adelaide area.

by myself. At times the pain was so severe | could not bend to take | \yg5 totally appalled by what | found there. The ground
my trousers/shoes/socks off. | was ordered to rest my back for further totall furated with wat dli lectri : L Wi
surgery to remove pins, but could not proceed with the operation du&/@sS totally saturated with water and live electrical wires were

to the frauma experienced for the first operation and the life (or lackeverywhere, including on the ground, over machinery the
of) it has left me. workers had to use, and so on. | was called in by the shop
I'am unable to walk, sit or stand for more than 15 minutes. | cansteward because, just prior to him ringing me, one of our
only sleep for a maximum of two hours at a time as my back stiffen ! '
and | cannot walk at all. For four years my life and that of my family%embers! who was alm.OSt electrocuted, was carted off to the
has completely changed. No sport, no theatre, no movies, n@ueen Elizabeth Hospital. For two weeks the shop steward
dancing, no eating out at restaurants. | cannot even take my dog fbrad been trying to get the employer to fix up things but to no
awalk without severe pain. avail. We soon fixed it up when we were down there, but

| did not go to work expecting to be injured and | would give |, i ; M ;
anything to get back to work and have a normal existence. | WaWhllst I was there | decided to carry out a total site inspection.

awaiting clearance from my surgeon to recommence work on aparfI | was appalled by the live wires, | had two even greater
time basis again in March, but the hotel have put paid to that. At mphocks awaiting me.

age, given my disability, taking into account the unemploymentrate, My first visit was to the lunch room, which | can best
‘#]‘at dﬁ you think my chances are of finding suitable employmentescribe to the Chamber as looking like something from the
ere has been no— Bastille before the 1789 French revolution. | said to the shop

and he has ‘no’ in bold print— steward at the time that, if one used the amenities in question,
offer of rehabilitation by my ex-employer or— the least one could expect to get in return was a severe dose
again in bold print— of bubonic plague. The shop steward assured me that,

WorkCover over the last four years. | was a permanent night workeP€CaUSe no wet weather gear was issued, the so-called lunch
and have for the last four years lost all penalties and overtime. | arfP0m was used as it was the 0“')_/ place in which the eight
on reduced 80 per cent wages. At present | am losing $110 per weemployees could shelter from rain. We then proceeded to

| have two teenage children and a huge mortgage. It was taken ojfispect the toilet facilities, which consisted of one country

on the assumption | would have my pre-injury salary. .
Should this Bill be passed, | will be forced to sell my house andtype dunny. When | undid the latch and opened up the door

declare myself bankrupt. There is no way | could maintain repay! almost gagged. However, because of the importanpe of
ments and live on pension levels. God knows what will happen therhealth and safety, | plucked up my courage and moved in for
| suppose my family joins the growing number of homeless and arg closer inspection.

forced to live in the streets. We are talking about human beings, Mr ;
Crothers, not WorkCover statistics. What Mr Ingerson is proposin The toilet bowl appeared not to have been cleaned for the

is worse than what Adolf Hitler did at Auschwitz. Not only have |gnundr_ed years it had been in place there. In fact, | would
lost self-esteem, friends, job and suffered monetary loss, | am no@escribe it as the finest Victorian antique it has ever been my

to suffer even further and be forced out of my home. misfortune to see. It may well have been a George Crapper
How | rue the day | voted for the Liberal Government. What original and, for those who do not know who George was, he

happened to all the election promises? Brokenness will be my lift -
if these changes are passed. To have no right of appeal agaiféfS the plumber who invented the water closet, although |

WorkCover's appointed doctors’ specialist reports is an infringemenghould think that George Crapper’s achievements are well

of one’s personal life and extremely ludicrous. Perhaps the Goverrknown throughout the English speaking world albeit in a

ment should consider the following before giving us injured workerssomewhat diminished form when we use the colloguial

the death penalty. . . . version of his name.

He lists some seven points which I will not read here; I have  The employer said, ‘Can't you give me some time to fix

talked about them all. He goes on: this?’ | pointed out to him that he had just had a fellow carted
We talk about social injustice and a failing economy. Injuredoff to hospital who was almost at death’s door and, God

workers are human, too. We have feelings and rights and need to hgows, if the medical people at the Queen Elizabeth had seen

g atfalr'g?_lntrt]he Cortnm”n'ty-' Don't blame all of us for ipping 556 toilet facilities they may not have even been prepared

© system; "'S © sysiem rpping us. to give him mouth to mouth resuscitation. Who knows?
He goes on: | suggested to the employer that, if the toilet bowl was

I enclose a copy of schedule one, ‘Principles from the Disabilitycleaned up and forwarded to Christies, it would most likely
Services Act 1993’ and draw your attention to point 3: ‘Persons wit

disabilities have the same right as other members of the Australiggtc.h a price that woulq more th?” pay for the very ”Fgem
community to the assistance and support that will enable them t1@intenance then required. That is one of many experiences
exercise their rights, discharge their responsibilities and attain hcould relate to the Council. | suggest that it might well be
reasonable quality of life. o a notion for the Liberals, if they remain in Government, to
The proposed changes, for the vast majority of injured workersengyre that whoever is their Minister for Industrial Affairs

irrespective of the percentage of disability, will be in contraventio - -
of this principle, as for many it willmean a dramatic decrease on topVOTks for at least six months as a shop steward or a union

of the decrease already suffered in the quality of life. On behalf ofepresentative in the workplace.
all injured workers | urge you to rethink this Bill in consultation with | am sure that most members in this place, if not all, will

those whom it will affect the most. agree with me when | say that the letter | read was written by
I know the feelings of members on my side of the Chambean articulate person who, through no fault of his own, now
already, but if that letter does not move members opposite—finds himself in an awful position. Of course, it just does not
and | know there are some decent members in the Goverstop with him. As | said earlier, it affects his immediate
ment, although | have had to buy a crystal ball since this Bilfamily and, in particular, his ability to keep a roof over his
was introduced—they must have hearts of stone. | refer to amead and, indeed, to assist his teenage children in furthering
experience | had in respect of workers’ compensation whetheir education. | find it heartbreaking in the extreme but,
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unfortunately, he is not on his own—there are hundreds lik®©emocrats to support me in the interests of equity, fair play
him. | remember a favourite saying of my father’s which heand justice for all South Australians, irrespective of whether
taught me as a child: ‘Son, always vote for the Labor Partyr not they are members of unions, who are members of the
because the best Liberal Government you will ever find, irwork force and who, like anyone, irrespective of their
so far as the wage earner is concerned, is not half as good pslitical affiliations, can be injured. | call on the Democrats
the worst Labor Government you will find. Sage adviceto stand fast, to stand shoulder to shoulder with me and my
indeed when one considers what we have before us. Australian Labor Party colleagues in this Council on behalf

The Hon. R.D. Lawson interjecting: of all South Australian workers in this State whoever they

The Hon. T. CROTHERS: When you are half as good, may be.
you will be a third as good as those who have had experience | oppose this Bill. | am sorry | had to take up the time of
in the workplace and have not had their education in somtéhe Council. | normally do not speak this long but | felt so
ivory tower, or some well-ventilated and air-conditioned legalstrongly as a human being about this measure that | had to get
office. Let me conclude my second reading speech—and iy feelings on record, in so far as it was possible for me to
is a fairly lengthy conclusion, | must say—by posing thedo so. It is not just members of the Labor Party or members
following question to the Council: what on earth made theof the trade union movement who will be affected. Members
Brown Liberal Government introduce such a draconiarshould remember that the letter written to me that | have read
measure into this Parliament? Let me tell the Council whainto Hansardwas from a Liberal supporter. Copies of the
I think: it has nothing to do whatsoever with cost competitive-letter are available should anyone want them from their local
ness or any other flimsy rationale which the Government anchember. | hope and trust that the Democrats will stand firm.
its inexperienced Industrial Affairs Minister would put up. In the words of their founder, Don Chipp, when he left the
The Government used those reasons to try to justify theseberal Party: ‘Let’s together keep the bastards honest.’
amendments—

The Hon. R.D. Lawson interjecting: The Hon. A.J. REDFORD secured the adjournment of

The Hon. T. CROTHERS: Let posterity be the judge of the debate.
what | said and, believe me, posterity will have ample time
to read my speech iHansard RETAIL SHOP LEASES BILL

The Hon. R.I. Lucas: And you have an ample posterity! )

The Hon. T. CROTHERS: Yes, an ample posterityand 0 Committee
sometimes a loquacious one when | feel that the rights of Clause 1—'Short title.’
those not able to defend themselves are being trampled on, The Hon. CAROLYN PICKLES: The Opposition may
just as they are at the moment by the miserable Governmewtish to recommit a couple of its amendments, so | suggest to
that you serve as Leader in this place. the Attorney that | believe that an appropriate way to deal

The Hon. R.I. Lucas: Do | serve it well? with this Bill would be to go right through to the end of the

The Hon. T. CROTHERS: | think you are very smart, Bill and report progress at the end of the Committee stage,
but my mother used to say to me, ‘Son, you're only smarbecause | believe that one amendment in particular, in
with the skin off and the iodine is poured on.’ So | will make relation to the Commercial Tribunal, hangs on another couple
ajudgment at a later time when | see how well you stand ugef Bills which are now a matter for conference. | believe that

The Hon. R.1. Lucas interjecting: the appropriate way to deal with this would be to get to the

The Hon. T. CROTHERS: Unfortunately, my mother end of the Committee stage and ask the Attorney to report
has passed on. The introduction of this legislation has nothingrogress.
to do with any of the rationale that was put up. It was The Hon. K.T. GRIFFIN: | am happy to accommodate
introduced for political reasons. | put it to the Council thatalmost all reasonable requests. | think we should leave that
this is a political measure pure and simple, motivated in nantil we get to the end. | have an open mind as to whether it
small measure by the ideological attitudes of the conservativeould be the appropriate course to recommit, but | am not
dries of this Government who appear at this time to have theaying ‘No’, because | think one needs to be realistic that
numbers to rule the roost in the Liberal Party room. | say thighere are some amendments here which will tie in with others.
to the Government: irrespective of what happens with thidf the Bill is in a form that is not acceptable to the Govern-
Bill, the Opposition shall never allow your actions in this mentit may ultimately go to a deadlock conference anyway,
matter to be either forgotten or forgiven. which will give the opportunity to sort out any issues which

Of course, the ideological matters to which | have justmight be in conflict either with matters being considered in
referred are the conservative dry wing of the Liberal Party’sother Bills, particularly the status of the Commercial Tribunal
absolute detestation of the trade union movement. But, asdr with other matters which my be related to it. | have an
have said, all workers in this State, whether award free, und@pen mind about it. | suggest we work through the Bill clause
a South Australian award or under an agreement or whateveday clause, deal with the amendments and revisit the request
are subject to these draconian measures. However, this ¢§the Leader of the Opposition when we get to the last clause
what | believe has happened and the Government ought to fiethe Bill. | am amenable to reasonable propositions because,
ashamed of itself. after all, my interest is to try to get the Bill in a reasonable

| oppose this Bill and all that it stands for and what effectform, suitably supported by the Council and by the House of
this Bill, if carried, will have on all South Australian workers. Assembly.
Indeed, in the history of world Governments, this action by The Hon. M.J. ELLIOTT: First, | respond to the
the South Australian Brown-led Liberal Government is in aobservations of the Hon. Carolyn Pickles. | believe that some
class of its own. | hope and trust that the Bill will be con- subjects may require recommittal; | discussed the matter with
signed to the trash can of South Australian industrial historythe Hon. Carolyn Pickles a short while ago. While we are in
I, for one, when measures of this nature are before us, withe early stages of the legislation | would like to put one other
resolutely and steadfastly oppose the Bill. | call on thematter on the record.
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During the second reading debate, a number of Govermowhere near the truth. The fact of the matter is that we have
ment members chose to make a contribution, as is the riglapproached it in a genuine spirit in an attempt to find
of all members of this place. They were critical of a numbersomething that is reasonable. | suspect that the Opposition
of matters that | raised and on which | said | would movehas tried to do the same. The Hon. Mr Elliott has presented
amendments in Committee. | am aware that the Hon. Ma private member’s Bill which now has amendments to it, and
Griffin has received—and | am not sure whether his col think we should stick to rational and reasonable debate
leagues have also received—a copy of a letter from the Retadlbout the issue rather than starting to categorise things as
Traders’ Association, which states: fraud or saying that they are not worth the paper they are

I have noted with considerable interest speeches by you and yolif'itten on before we even get into the Bill. _
Legislative Council colleagues in relation to the Retail Leases Bill.  The Hon. CAROLYN PICKLES: In the spirit of rational
It would seem that we have not been able to convince you of theind reasonable debate, the Opposition is supporting 95 per
enormous problems that will still exist in the retail industry through ~ant of the Government’s amendments and 95 per cent of the
the Government's failure to respond to our repeated request f_% g .
extended coverage of the Bill and for improved protection for retail?€mocrat’s amendments, so | consider that to be extremely

tenants at the expiration of their lease, thus making the many sour@ven-handed and | suggest that we now get on with it.
provisions of the Bill much less effective. We are most disappointed  Clause passed.

in this and it would seem that, for the second time in six months, the Clause 2 passed

retail industry, the largest private sector employer in the State, is to p . ’ o
become a political football. Despite this, you may be assured of our Clause 3—‘Interpretation.

resolve to continue to fight for the outcome we seek. The Hon. M.J. ELLIOTT: | move:

The association went on to raise a particular issue, which will Page 1, after line 23—Insert:

be addressed in Committee. | must reiterate what that letter ~ ‘demolition’ of a building of which a retail shop forms part
says. The Government, in tackling the question of retail includes a substantial repair, renovation or reconstruction of
tenants generally, has involved itself in a most important Lgecg)#tlIggnsgsérgozagpgebshg%r.Tled out practicably without
issue, an area in which too many retail tenants for too lon ’
have been treated appallingly. There is a large number >
excellent provisions in this legislation and not a large numbeFeSICIe in clause 3. . . S

of amendments to the Bill. However, | must say that, if some 1 he Hon. K.T. GRIFFIN: | will not raise any objection

of these amendments do not get up, the Bill will not be wortH© it at this stage. We can see what the Bill looks like at the
the paper it is printed on. It will be a Bill of platitudes if some €Nd- The fact that it appears in one section is because
of the amendments are not carried, and it would be a fraud oﬁlem_o_“t'on IS rgferred to_ only in one section. Normally,
retailers to present it as anything else. | make those confiefinitions are included in a definition clause where the

ments, and | will pursue the amendments with great Vigougefinitions have relevance to a number of provisions in the
in Con%mittee. Bill. I think it is best left where it is, but | will not make a big

. . fuss about this one.
The Hon. K.T. GRIFFIN: | hope that is not a reflection . .
of the sort of debate that we will have in this place on this The Hon. CAROLYN PICKLES: The Opposition
Bill. It is not a fraud, and | take exception to the suggestionsumoOrts the amend'ment.
that it will be a fraud if it is passed in the form proposed by ~Amendment carried.
the Government. The fact of the matter is that a lot of people  The Hon. K.T. GRIFFIN: I move:
have done a lot of hard work on this Bill. It does not meetPage 1, lines 25 to 27—Leave out definition of ‘enclosed shopping
completely the wishes of the Retail Traders’ Association angomplex’ and insert—

the Tenants’ Association or the wishes of landlords, building ;‘;?gi'losﬁgpghu%p dpé?%ocrgmgf’gwmngfs“hsipao?r&‘;ﬂ:& e"”mognrg‘vc\’,irteh

managers and investors. We are trying to chart a course 5 common area through which public access is obtained to all

is appropriate that the definition of ‘demolition’ should

which we believe will result in a reasonable piece of legisla- or some of the shops and which is locked to prevent public
tion. access through that area when those shops are closed for
business;.

As | said when | raised these issues earlier in the debate,
we have tried to recognise that there is a public interesthis is in the form of a drafting amendment to tidy up the
involved, an interest of tenants and an interest of investorsiefinition of ‘enclosed shopping complex'. It has arisen as a
The interest of the whole State is at play, and the delicatéonsequence of consultation with industry since the introduc-
thing to do is to try to find a balance, and that is difficult. If tion of the Bill. When | say ‘industry’, | mean landlords and
we start this debate by calling it a fraud and saying that théenants and those who represent them. All these amendments
Bill is not worth the paper it is written on, | wonder where we from the Government relate to issues which were originally
will get to with this? | hope it will not deteriorate into a considered by the various representatives of the whole
slanging match, because we have come genuinely to the poifidustry. It was suggested that we had not adequately
of presenting a Bill which is the result of a lot of work and addressed those agreed matters in the drafting process but that
negotiation but in respect of which the Government has hathey should be properly addressed. That is now what we seek
to take decisions on some important policy issues where thete do.
has not been agreement within the industry. The Hon. CAROLYN PICKLES: The Opposition

I did not intend to refer to any of the correspondence thagupports the amendment. We believe that this is an improved
has been floating around. The honourable member referrélgfinition. By adding the words ‘through which public access
to one letter which suggests that the retail industry idS obtained to all or some of the shops’, it ensures that arcades
becoming a political football. | deny that that is the case. Thénd malls will be covered by the definition.

Government has endeavoured genuinely to try to work Amendment carried.

through a particularly difficult and controversial issue. We  The Hon. M.J. ELLIOTT: | move:
might not have been successful in meeting everyone's wishes, page 1, after line 28—Insert:

but to say that we have made this a political football is ‘(indexed)'—see subsection (3).
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This amendment is necessary in relation to an amendmenbl whether we should have a monetary amount of rent. The
will be moving later to clause 4. The Government, in the Bill Government took the view that the monetary amount of rent
as it stands, is determining that this Act will apply only wherewas the better figure because 1000 square metres would most
the rent payable is below $200 000 per annum. During thékely embrace most, if not all, of the tenancies in the big
second reading stage | noted that all other States, | think, aretail shopping centres except for the big supermarket and

using the size of a shop as a determinant. department store tenancies. Also, the 1000 square metres
The Hon. K.T. Griffin: Not all other States. might have no relevance to any particular rent because there
The Hon. M.J. ELLIOTT: Most? are some shops which pay a higher rent per square meterage
The Hon. K.T. Griffin: Three. than others depending on the nature of the business. We took
The Hon. M.J. ELLIOTT: How many are not? the view that the rental was an appropriate basis upon which
The Hon. K.T. Griffin: Queensland, the ACT and New to make the change.

South Wales. I suppose one could ask, notwithstanding the precedent in

The Hon. M.J. ELLIOTT: But| think the more import- New South Wales, Queensland and the ACT, what is
ant argument is that, using a set figure—and the Governmesignificant about the 1000 square metre threshold? | am told
had not even indexed it—creates a number of problems. Firghat the average size of, say, a specialty shop is about 100
that even a figure of $200 000 is affecting some quite smakquare metres. There will be some differing points of view
shops. Single shop operations in a large number of shoppirabout that, but that is the information which | have been
centres and through some of the major shopping precinctgresented with. So, 1000 square metres makes a very
within the Adelaide square mile are paying over $200 000 pesignificant shop indeed. | have made no study of the amount
annum now, which means that they simply will not be givenof rent payable in this context, but the Government took a
coverage by the Government's legislation as it stands. | ardecision to maintain thstatus quand to at least rely upon
proposing that it be 1 000 square metres and, more importanihat was in fact well accepted throughout the State since the
ly, in relation to the amendment | am moving now, that itmid 1980s when the Landlord and Tenant Act commercial
exceeds 1 000 square metres and that the rent payable undiemancy provisions were inserted rather than moving to a
the lease exceeds $250 000 indexed per annum, noting thatally new coverage of this legislation.
there are some quite large shops, which perhaps sell bulky The Hon. CAROLYN PICKLES: The Opposition will
items that are not valuable. However, having inserted gupport the Democrat amendment in relation to coverage.
monetary figure, legislation quickly loses its relevance asince the Democrats are proposing coverage in clause 4
inflation takes effect. So, it is necessary that that figure bevhich involves reference to both the size of the shop and the
indexed, and that is what the amendment that | am movingmount of rent payable under the lease, it is appropriate to
at the moment is about. have some indexing provision in respect of the initially

The Hon. K.T. GRIFFIN: lindicated in my reply thatthe stipulated rent limit. We support this amendment and will be
Government intended to review periodically the figure ofsupporting the inclusion of subclause (3).
$200 000, or whatever it might be, because we recognise that Amendment carried.
we would need to take into consideration not just the question The Hon. K.T. GRIEFIN: | move:
ofaton but hepropery et rensbeng A0SO pagoz aterives et

! . ‘mediation’ of a dispute includes preliminary assistance in
whether the $200 000 cutoff was an appropriate level, ogispute resolution such as the giving of advice to ensure that—
whether some other figure might be appropriate. | acknow- (a) the parties to the dispute are fully aware of their rights and
ledge that there is no provision in the Bill for that to occur obligations; and o _
and, whilst | do not have an amendment on file, | had (b) there is full and open communication between the parties
intended that we would at least give some further consider- about the dispute; ) o o
ation to whether it might be appropriate to putin a minimum_ThiS amendment seeksto insert the definition of ‘mediation’
figure of, say, $200 000, and provide for it to be increased bynto the Bill. It may not be strictly necessary but we thought
regulation which, of course, is the way in which a number oft was important in the context of this legislation, which will
other monetary amounts in other legislation, such as thee used by lay persons as well as professional persons and
Associations Incorporation Act (which defines the level ategal practitioners in particular, that we have some focus on
which an association becomes a prescribed associatiorfﬂediation. | hope that it will not be par‘[lcularly controversial.
might be varied. The Hon. CAROLYN PICKLES: The Opposition

It seems to me that that is a neater way of doing it than bupports the Government's intention to have the Commis-
way of indexing. But for the purpose of keeping it alive, if sioner for Consumer Affairs involved in mediation presum-
that is what the Committee would wish to do, | am preparedibly at the early stages of dispute between landlords and
to give some further consideration to an alternative thagommercial tenants. The definition of ‘mediation’ put
would allow periodic variation, not below the $200 000, butforward by the Government is appropriate and we support the
in consultation with the industry and also taking into accounemendment.

a number of variables that are relevant to determining what The Hon. M.J. ELLIOTT: The Democrats support the
should be the cutoff figure. | know that the honourableamendment.

member is also raising this issue of the coverage, whether it Amendment carried.

should be 1 000 square metres or whether it should be a The Hon. K.T. GRIFFIN: | move:

monetary level. It is probably appropriate that we deal with  page 2 jine 12—After ‘payable by the lessor’ insert ‘but does not
it now, although there will be an opportunity to pursue itinclude outgoings which are directly proportional to the level of a
again under clause 4. lessee’s consumption or use and for which the lessee is required to

We did give consideration to whether we should move@mburse the lessor under the lease’.
towards a net lettable area (which is 1 000 square metres Irsuggest that this is a minor amendment to the definition of
New South Wales, the ACT and Queensland, from memory)putgoings’. It arose out of consultation with industry after
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the Bill was introduced. Industry expressed a desire that eepresentation by lawyers and it would also provide a
proviso similar to the one that appears in the definition ofeasonable mechanism by which flexibility could be given to
‘operating expenses’ in the Landlord and Tenant Act 1936 béhe court to manage its affairs more efficiently than they are
incorporated into the definition of ‘outgoings’. The Govern- managed at present. | also took the view that establishing a
ment agreed with the request of industry in this regard.  separate division might create some unnecessary administra-
The Hon. CAROLYN PICKLES: The Opposition tive structures within the Magistrates Court which might

supports the amendment. impede the flexibility that | would like to see given to the
Amendment carried. Chief Magistrate in the management of the business of the
The Hon. CAROLYN PICKLES: | move: court.
Page 2, line 17—Leave out the definition of ‘Registrar’ and | have indicated that we will give further consideration to
substitute: the proposition that the Opposition has made to us. We do not

.Rgglstrar means the Comm_ercual Rgglstrar, ) believe that the Commercial Tribunal should continue in
This is probably an appropriate point at which to debatexistence. Itis not particularly efficient in its operation away
landlord and tenant disputes arising under this legislationyrom the mainstream of the court and we would like to see it
The Labor Party takes the view that the Commercial Tribunahs part of the mainstream of the court to enable proper
should not be abolished or have its jurisdiction diminishednanagement of the resources of the court, particularly in

unless there is clearly good reason for doing so. As thgespect of these sorts of matters which might otherwise have
Government will have noted from our contribution on theended up before the Commercial Tribunal.

Magistrates Court (Tenancies Division) Amendment Bill, we
reject the Government'’s vision of commercial and residentia& o
tenancy disputes being lumped together in a division of thq.ri
Magistrates Court. That being the case, and as we ags,
committed to the Residential Tenancies Tribunal standing as,
itis, we suggest it would be appropriate for the GovernmenF
to look again at the jurisdiction of the Commercial Tribunal.

We have informally and in this place put to the Govern-

There has been a great change in the approach of the
urts over the past 10 or 12 years since the Commercial
bunal was established. There is now a great deal more
xibility in the approach to different mechanisms for
solution of disputes than has previously been available. As
said, we will oppose the amendment. We will continue to
press certainly for the magistrates jurisdiction. We believe

ment a workable ootion which will involve the work of the that the Tenancies Tribunal, which we are seeking to establish
P to deal with not only residential tenancies but commercial

Commercial Tribunal essentially being transferred to Y . . :
A ) enancies and other tenanc e disputes, is the best
division of the Magistrates Court. | hope that the Attomey'structure. If this amendmentyist)i:%rried,pwe are certainly

General has not ruled out consideration of this option. Unlesgreloared to give some further consideration to the wider

this option is taken up by the Government or unless th o L X
Government comes up with an even better option whic roposition put by the Opposition informally and again

remedies the perceived shortcomings of the Commercié’IeSterday by the Hon. Anne Lev_y. .

Tribunal while retaining the access to justice that we are The Hon. M.J. ELLIOTT: | indicate support for the
seeking to maintain in respect of certain types of disputes, wamendment at this stage. When | spoke. earlier, | indicated
will keep pushing for thestatus quoln other words, unless thatthere were a couple of matters on which we may need to
the Government can come up with something better, we wilfecommit, and this is one of those. For the same reasons as
stay with the Commercial Tribunal. We have put the winningexPressed by the Hon. Carolyn Pickles, there are a number
card in the Government's hand by suggesting an option wit®f other pieces of legislation before us which have some

which our constituents will be satisfied. It is up to the P€aring, in my mind at least, on the outcome of this. Dealing
Government. with the Bill relating to the Magistrates Court and the

It may be that this issue can be resolved only by denancies division,.forastar.tthe Democrats do not have any
conference, but we understand it relates to a couple of oth&ympathy for housing questions being referred to a tenancies
Bills presently before the House which have gone to Alivision V\_/hlch would be shared with commercial tenancies.
conference. We hope that the Australian Democrats wilPther legislation referred to by the Hon. Carolyn Pickles will
support us so that we can leave the option open. The ameng@ve some interaction with this. At the end of the day, we
ment simply ensures that the term ‘Registrar’ will be takenMay be looking at either a commercial tenancies division or
to be the Commercial Registrar of the Commercial Tribunal@ commercial division—possibly the Magistrates Court; | am
We urge the Democrats to support our view in respect of th80t ruling either of tho_se outas other possibilities. The issue
tribunal. The options are a matter for the conference betweeimply needs to remain open at this stage, and we should not
the two Houses on another Bill, and it is not appropriate fosPend a lot of time on it now, because it is a matter that we
me to comment on it. will address at a later stage.

The Hon. K.T. GRIFFIN: The Hon. Anne Levy The Hon. A.J. REDFORD: | rise to support the position
yesterday outlined a proposition which she had raiseghut by the Government. In doing so, | would like to refer
informally with me in January: that if we established amembers to the contribution made yesterday by the Hon.
division of the Magistrates Court which had greater flexibility Anne Levy regarding a similar principle involving the
than the court itself in dealing with matters which cameMagistrates Court (Tenancies Division) Amendment Bill. In
before it in an adversarial context, the Opposition would béner contribution, as | understand it, she generally set out the
prepared to support it. That arose in relation to the Secongposition of the Opposition concerning specialist tribunals
hand Vehicle Dealers Bill where we had endeavoured to referersus the mainstream court system. She said that it was vital.
warranty disputes and requests for the repair of vehicle®ne of the advantages of the Residential Tenancies Tribu-
where there was a breach of the warranty provisions to theal—and indeed | would assume the same would apply with
Magistrates Court. | took the view that what we werethe Commercial Tribunal—is that assessors or lay people sit
proposing was adequate in that it provided flexibility andwith the Chair of the tribunal. The honourable member said
informality and did not lock the parties into a requirement forthat these lay assessors have experience in the industry and,
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as a consequence of that experience, there will be a number The Hon. Anne Levy then goes on to say that she believes
of advantages. it is a sufficient to have assessors sitting on the tribunal.
| must say that | have frequently appeared before thé\gain, I do not understand how she can assert that point. It
Commercial Tribunal and the Residential Tenancies Tribundé more expensive to have three people sitting on a tribunal
and many other tribunals that have lay assessors, and | hatf@n itis to have one person. Even a member of the last Labor
yet to see, as an outside observer of the process, wh&overnment Cabinet ought to be able to understand that
possible open contribution those assessors make. If they agénple financial fact. It does not matter what we have done
making a contribution, it is made behind closed doors. It ign Government over the past 12 months: there seems to be
a contribution that is made between the assessor and ta@solutely no indication that the Labor Party has come to
Chair—usually someone legally qualified—behind closeddrips with normal, simple economic arithmetic.
doors, where the parties cannot see what is happening. My The honourable member then claimed that the specialist
understanding of justice is that justice done behind closedature of the tribunal promotes consistency in terms of
doors is not justice. decisions made by the tribunal members. That may well be
The Hon. R.D. Lawson interjecting: the case, but with the suggestion that has been put forward by
The Hon. A.J. REDFORD: The Hon. Rob Lawson the Government | cannot see how that would promote any
refers to the jury, but the jury is deciding facts and is notinconsistency. Such a suggestion in my view is a denigration
making decisions on law. The law is set out clearly and th@f the standing of courts and judicial officers in this State. For
process of a jury trial is open, above board and there fopeople to say that they make inconsistent decisions and that
everyone to see. That certainly does not happen in this caday people do not do so is a ridiculous argument.
| point out to the Hon. Robert Lawson that in this case a The Hon. Anne Levy then talked about the procedure, and
summing up of the law is not given to the experts, thel suggest that she examine the role of the courts and some of
assessors, who then go away and make findings of fact. Eveine great strides the courts have made in the past few years
if that argument is brought in, it does not flow. in dealing with matters expeditiously and cheaply, and
| suggest that there is absolutely no basis on which theertainly the courts, and in particular the Family Court
honourable member can claim that assessors add anythirfgllowed by other courts, have been leaders in conciliation
In fact, it has been my experience that aggrieved parties waknd mediation. She then comes to a conclusion—and |
away feeling more aggrieved because the process of justi¢gghlight this—that it is better to have casual people on $40
in their eyes has been less open. an hour, rather than magistrates on $100 000 a year. Again,
The second point the Hon. Anne Levy makes is that théf she does her arithmetic she will find out that they approxi-
main advantage of assessors is that parties do not needte with each other and that there is no cost saving whatso-
obtain a number of expert reports to bolster their causgver. Certainly, in my view, | cannot see how that can
because there are experts on the tribunal. If the Hon. Anneossibly be supported.
Levy had taken the trouble to speak to any lawyer of any The final and very important point is that over the past 12
merit or calibre, she would have discovered that any party imonths we have had from members opposite lecture after
any significant dispute who went before a tribunal withoutlecture and pontificated speeches about the independence of
expert evidence to assist their cause ran a real risk becaussee judiciary. It is a very important principle. The fact is that
no-one knows on what basis the assessors are makingifave put this in the court system we do guarantee independ-
decision. The Hon. Anne Levy went on to state: ence of the decision maker and the decision-making process.

Each party might feel it necessary to have one, two or eventhree There is no way in the world that anybody could suggest
expert reports. Usually the experts who prepare these reports will iyat we appoint assessors until the age of 65 years and that
called along to the court so that they can be cross-examined by thgey are independent. Time and again | have appeared before
other party or parties. This obviously involves considerable expensg lav board d It I . | find that
to both parties appearing. ese lay boards and, on all too regular occaslions, | find thal

) ) one of the assessors has to disqualify himself because he
First, whether or not there are lay assessors on the tribungl,ows one of the parties or knows of one of the parties and

parties will chose to call expert witnesses as they see fit. ey there is an adjournment. There is normally a process
cannot possibly understand the rationale for saying tha}nere you have to find someone to replace the assessor. With
because there is a lay assessor on the board someone will r&(ﬂtmy experience in relation to the Taxi Cab Appeals, the
call an expert witness. | challenge the Hon. Anne Levy t05ih Australian Metropolitan Fire Service Appeals and the
identify what lawyers would give that advice to their clients o, Tryck Tribunal, | would have to say that on every single
simply because a lay assessor is on the t“b”nf’“-_ occasion | have appeared before these bodies there has been
The next step highlights the Hon. Anne Levy's ignorancesome knowledge of the assessor of the individual party

because she goes on to say: involved and there has had to be some scrambling around to
There can be some cross-examination of experts, whereas wifind a replacement appointment. It is all well and good to
assessors there cannot be cross-examination. stick your head in the sand and start opposing these things,

The Hon. Anne Levy is saying that we can have expert®ut | invite ;he Opposition to speak to the people whc_) practise
sitting on the tribunal whose opinions cannot be tested oand deal in these areas and make an informed judgment,
challenged and that decisions are made behind closed doofather than having something that it believes is a feel good
and on any examination that is a flawed process: it is don@€cision.

behind closed doors and it is not tested. If the Hon. Anne The Hon. CAROLYN PICKLES: | understand that the
Levy thinks that cross-examination is a bad thing, | suggedtion. Anne Levy has indeed gone out and consulted quite
that she spend a bit of time in the courts to understand theidely on this issue. As we indicated in the beginning when
true value and importance of cross-examination of expertsye were debating this Bill, this is a matter that | believe has
because then everyone knows that a particular viewpoint hdmen dealt with in other legislation. It is a matter that is before
been tested, just as viewpoints get tested in this place.  a conference, and | imagine that this Bill also will be the
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subject of a conference if we cannot decide on this. | urge theuggest that the Retail Shop Leases Bill will apply only to
Democrats to support the amendment. that portion of the agreement that relates to the retail shop

The Hon. R.D. LAWSON: | direct a question to the lease and not to the lease as a whole. One has to recognise
Attorney on the present operation of the Commercial Tribunalhat the whole idea of a franchise agreement is that it gives
in relation to commercial tenancy matters. The schedule tthe franchisee the licence to use the name and system of
the Commercial Tribunal Act provides that regulations carpperation of a business.
be made to enable the Commercial Tribunal. when sitting in  The Hon. A.J. Redford: And the marketing.
relation to commercial tenancy matters, to be constituted by The Hon. K.T. GRIFFIN: And the marketing weight that
the Chairman or a Deputy Chairman alone. Can the Attornegoes with the name. McDonald's, for example, is
say whether or not it is the practice of the CommercialMcDonald’s System of Australia Pty Ltd, and that is a system
Tribunal sitting in commercial tenancy matters to sit asof franchising, marketing and distribution of products where
Chairman alone or with other members? all the operators are franchisees.

The Hon. K.T. GRIFFIN: | do not have the figures in In some cases the premises are owned by McDonald’s
relation to commercial tenancies, but | can say that betweefystem of Australia. Of course, many of them are not but,
July 1993 and June 1994 40 matters in respect of commerciglhere the property is owned by the franchisor, a separate
tenancies were heard in the Commercial Tribunal. | will gefease may well be involved. If the franchise is tied to the use
that information. | have it in relation to second-hand vehiclesof premises then, in respect of the premises, there has to be
where six matters were heard by the judge sitting alone, anebmpliance with the local law, and in this case that is the
there were a total of 66 matters in relation to second-han&etail Shop Leases Bill. The amendment is opposed. It
motor vehicles. | do not have the information readily certainly goes much further than the Government believes it
available, but | will obtain it and ensure that it is available forought to go in dealing with the issue of franchise agreements

members one way or the other. detracting from the focus upon retail leases.
Amendment carried. The Hon. CAROLYN PICKLES: We would have liked
The Hon. M.J. ELLIOTT: | move: more time to look at this amendment, and so we oppose the

Page 2, lines 28 to 32—Leave out the definition of ‘retail shopDem.O(:rat amendment at this time. | point °‘4t that we
lease’ or ‘lease’ and insert: received some of these amendments only last night—
‘retail shop lease’ or ‘lease’ means an agreement under whicha The Hon. M.J. Elliott interjecting:
person grants or agrees to grant to another for value aright to occupy The Hon. CAROLYN PICKLES: Let me explain.

a re(g"viagﬁ]gr;a;g?ﬁeoﬁ? 1??‘52‘35?“_0]( exclusive oo at.on_Perhaps we can recommit following further consultation. We
and ightis arng XClusiv upalio:are concerned with the interests of franchisees and will
(b) whether the agreement is express or implied; and support new clauses 69D and 69E proposed by the Demo-
(c) whether the agreement is oral or in writing, or partly oral andcrats. Those clauses clearly improve the Bill and will benefit
partly in writing, franchisees who operate from within shopping complexes.

and includes a_franchise agreement that provides for thﬁowever, from a legal point of view, we have grave reserva-
occupancy of a retail shop; tions about including franchise agreements in the definition
There has been some difference of opinion as to whether Qf ‘retail Shop |ease" particu|ar|y gi\/en that we expect
not franchise agreements are covered adequately by this Bjkoposed new clause 69E to be the subject of a successful
S0, to that extent, this is just a clarifying amendment to mak@mendment.
it quite plain that a franchise agreement that provides for e will have a situation where the franchisor and the
occupancy of a retail shop is treated as a retail shop lease ganchisee will effectively be required to enter into two
a lease for the purposes of the Bill. separate agreements where the franchisor seeks to enter into
The Hon. K.T. GRIFFIN: | oppose the amendment. The a |ease with a shopping centre landlord on behalf of the
Bill is not about franchise agreements: it is about retail leasesranchisee. In that situation, the provisions of the Bill will
I repeat what | have already said in reply; to the extent thahecessarily apply to the lease agreement or the lease aspect
franchisees should be protected and to the extent that theif the overall agreement between the franchisor and the
franchise is related to a retail lease, they are protected by thiganchisee. We therefore see no necessity for the Democrat
legislation. amendment to the definition of ‘retail shop lease’. We are
The Hon. M.J. Elliott: That is all | want. concerned that the inclusion of certain franchise agreements
The Hon. K.T. GRIFFIN: You are going further than in the definition of ‘retail shop lease’ could impose certain
that: you are talking about a franchise agreement thatbligations on the part of the franchisor towards a franchisee
provides for the occupancy of a retail shop, so really you arevhich do not necessarily fall within the intention of the rest
protecting the franchise agreement rather than just that paot the Bill. Therefore, we oppose the amendment.
of the transaction which relates to the occupancy as lessee or The Hon. M.J. ELLIOTT: It needs to be recognised that
sub-lessee of a retail shop. | understand that franchisianchise operations are probably the most rapidly growing
agreements come in a number of different forms and are naection of retailing at the moment. You only have to go to
always tied to a retail lease agreement. Many franchisgour shopping centre to see how rapidly franchising is
agreements are the subject of separate agreements from thes@anding.
of the retail shop lease agreements, and that is due to the The Hon. T.G. Roberts: Privatisation of the private
preference of the parties to prepare retail lease agreementssector.
registrable form. The Hon. M.J. ELLIOTT: Something like that. If this
In those instances, the provisions of this Bill will apply legislation fails, in any regard, to extend protection to
only to the retail shop lease, which grants the franchisee ranchisees in relation to their tenancy, we are leaving a very
right of occupancy to the premises. There are some cassggnificant part—
where the lease agreement may be incorporated into the The Hon. A.J. Redford interjecting:
franchise agreement and, in those circumstances, | would The Hon. M.J. ELLIOTT: Putting what a bit high?
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The Hon. A.J. Redford interjecting: as tenants, are entitled to all of the protections of this Bill. It
The Hon. M.J. ELLIOTT: Idid not say that. | said that, is not correct to say, as the Hon. Mr Michael Elliott does, that
if any part of this Bill is denied to those people, it will be a franchisees do not benefit from the provisions of this Bill.
significant set back for them. Certainly, if this fails to address The Hon. K.T. GRIFFIN: As far as the Hon. Angus
it, | intend to make it plain that franchisees should be giverRedford’s questions are concerned, | am not familiar with all
every protection that this Bill offers to all other tenants. Therethe detail. | will have the matter researched and bring back
is a real danger that a franchise agreement may, by the wayreply. | think there is some provision in the Trade Practices
in which it is written, create many grey areas as to whafAct that deals not so much directly with franchise agreements
components of it relate to tenancy and what parts do not. Tbut at least with the concept. Off the top of my head, | do not
my knowledge, a large number of franchise arrangements iknow of any State legislation that deals specifically with
shopping centres have the franchisor as the tenant, and tfranchises, but | will have that examined.
person who becomes the franchisee simply pays an amount | think it is fair to say that in the course of the consider-
for the franchise to the franchisor and does not really knowgtion of this legislation the issue of franchises was drawn to
what components are rent and what components are anythifige Government’s attention. We took the view that we should
else. not be seeking to deal specifically with franchises in the
The way the arrangement is structured, it is possible thagontext of retail leases legislation because they were two
they will not really be afforded the protections, whether ordifferent concepts, although franchising does frequently
not the Government intends that to be the case, unless we agénfer a right to occupy.
very explicit in the way we treat it in this legislation. Iwas | draw members' attention to the definition of ‘retail shop
certainly attempting to do that. Whether | have succeeded|ase’. It is important that it be recognised that ‘retail shop
am prepared to be persuaded. However, | find it of somgase’ or ‘lease’ means an agreement under which a person
concern that the immediate reaction from the Governmengyrants or agrees to grant to another person for value a right
at least, is, ‘No, the Bill is fine. We do not need this at all.’ to occupy a retail shop for carrying on a business, whether or
| am not convinced by that argument. | could be convincegot the right is a right of exclusive occupation, whether the
that | have not got it right in terms of getting the wording agreement is express or implied and whether the agreement
right. | am disappointed that the Government is not at leask oral or in writing, or partly oral and partly in writing. It
saying thatitis prepared to look at this further. | think this iSsseems to me that that more than adequately addresses the
an important issue and that it deserves more attentiofssue of the right to occupy which has been granted as part of
Otherwise, as | said, a significant number of retailers will nog franchise transaction or otherwise. With respect, | think that
be afforded the protection that we believe they should bgye are dealing adequately with the issue. If the honourable
afforded by this legislation. _ member comes up with some other evidence which indicates
The Hon. A.J. REDFORD: | would like to ask the that it is not adequately dealt with, | am certainly prepared to
Attorney a number of questions and | am happy for him tohave another look at it but, in the drafting and consultation
take them on notice, because they will become relevant onlighase, it did not seem to the Government that it was either

at the time of any recommitta!. As | understand |t, franchise%ecessary or appropriate to go beyond whatis presenﬂy in the
are covered by other legislation, both State and Federal. As;|.

the Hon. Robert Lawson reminded me, there is the petroleum  Amendment negatived.
franchise legislation and Federal legislation covering the Tha Hon. CAROLYN PICKLES: | move:
issue of franchises. In that context, | would appreciate the i L " )
Attorney’s advice as to what other legislation covers franchis-ubzg?uet;' line 11—Leave out the definition of ‘tribunal’ and
es. If this amendment is successful along with the raft of ‘ribunal’ means the Commercial Tribunal.

amendments that the Hon. Michael Elliott has proposed, what . . . .

effect would that have on other Acts? Will there need to be! NiS @mendment is consequential on the previously success-
other consequential amendments made to those Acts? AdYl amendment moved by the Opposition. ,
understand it, the Commonwealth has legislated in some TheHon.K.T. GRIFFIN: Iagree thatitis consequential.
respect in this area. What Commonwealth legislation is Amendment carried.

relevant in this area? If these amendments get up, are they The Hon. M.J. ELLIOTT. | move:

consistent or inconsistent with Commonwealth legislation? page 3, after line 13 Insert—

Obviously, if they are inconsistent, would that attract the (3) If a monetary sum is followed by the word ‘(indexed)’, the

attention of courts, particularly the High Court, in striking the amount is to be adjusted on 1 January of each year by multiplying

; ; ; . the stated amount by a proportion obtained by dividing the Consumer
legislation down under the Australlan Constitution’ ... Price Index (All groups index for Adelaide) as at 30 June in the year
The Hon. R.D. LAWSON: | have some sympathy with i which the stated amount was fixed by Parliament.

the Hon. Michael Elliott in seeking to provide for protection __, . . . .
of the holders of franchises. However, | would be very much' 1S IS consequential on an earlier amendment. ,
opposed to seeking to confer that protection by engrafting a The Hon. K.T. GRIFFIN: |agree thatitis consequential.
provision onto the definition section of this Retail Shop The Hon. CAROLYN PICKLES: | support the amend-
Leases Bill. The issue of franchises is highly complex. So fafent.

as | am aware there has been no inquiry in South Australia Amendment carried; clause as amended passed.

into the particular operations of franchise agreements. Inthe Clause 4—'Application of the Act’

process of preparing this legislation, the stakeholders in that The Hon. M.J. ELLIOTT: | move:

industry have not been consulted. There has been no cogent page 3, line 18—Leave out paragraph (a) and insert—
argument advanced as to what protection this particular (a) the lettable area of the shop exceeds 1 000 square metres and
amendment would confer on franchisees. So, although the  the rent payable under the lease exceeds $250 000 (indexed)
amendment might be motivated by a desire to improve the lot perannum; or.

of franchisees, it seems to me that it does not. Franchisee&gain, this is consequential.
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The Hon. K.T. GRIFFIN: Itisin a sense consequential, to afford them protection as well, and that is why | have
but it is also substantive. | made my point earlier that thecombined the 1 000 square metre rule and rent payable under
Government does not support this. | am prepared to givéhe lease exceeding $250 000 indexed as the test.
some consideration to the annual rental figure and some The Hon. K.T. GRIFFIN: | do notintend to take up a lot
provision for increase by way of regulation, consistently withof time by calling for a division on some of these issues. The
the expressed view of the Government that we are preparddct that | have expressed a view should be sufficient for the
to review the figure from time to time, but we certainly do notrecord.
support the extension of the scope of this legislation to cover Amendment carried.
the lettable area of a shop of up to 1 000 square metres. The Hon. M.J. ELLIOTT: | move:

The Hon. CAROLYN PICKLES: The Opposition : - -
supports the amendment. The questions of which tenancie Page 3, line 26—Leave out subparagraph ().

will or will not be covered has been the subject of protractedT%iS is another matter but it relates to who will be afforded

and passionate debate between those representing t@tection. Under the Governments Bill as it currently
interests of landlords and those representing the interests Bf2nds, public companies or subsidiaries of public companies
tenants. The Opposition has received submissions from boti{!ll not be afforded protection. Again, some people might
sides. For commercial tenants it will make a very big@SSume thata public company is a big business and therefore
difference to their business, particularly when they arg/ill not need the protection of this Act. | am assured that
negotiating leasing arrangements, whether they fall within of?2ny public companies are not big businesses and that they
without the protection granted by this legislation. We do no ill need the protection of this legislation. No good reason
accept the argument that has been put to us that, if you canriieS Peen put forward as to why they should not be afforded
prove legislative protection is necessary, you should not d§'at protection.
it. We see many of the provisions of the Retail Shop Leases 1he Hon.K.T.GRIFFIN: The Government strenuously
Bill as promoting justice in the marketplace and restricting®PP0Ses this amendment. The provision is presently in the
the opportunity for sharp practice in this corner of theLandIord and Tenant Actin so far as it rellate.s_to qommerual
commercial arena. If it promotes justice and minimises thd&nancies. The Government can see no justification at all for
opportunity for sharp practice, it seems to us that coveragg€€king to give protection to public companies. Most public
should be fairly wide. companies have a very large capital base.

On the other hand, we can see that major commercial 1he Hon. M.J. Elliott: Many do not.
tenants known as anchor tenants in shopping centres, such as'he Hon. K.T. GRIFFIN: Most of them do. If you are
Coles, Woolworths, and so on, have access to the best legaiking about a public company, you have to distinguish that
advice that money can buy. Therefore, we do not quarrel witffom the old exempt proprietary company, which was the
some limitations on coverage. As | indicated previously, thesmall family company or the company formed by friends and
Labor Party considered that the test adopted in New Soutssociates who carried on a smaller business. You certainly
Wales of a limit of 1 000 square metres of lettable area waBave some big companies which are exempt proprietary
areasonable test. The Democrats’ amendment combines ti§i@mpanies, but my recollection—and I should have checked
with a rent limit which restricts the excluding provision this for the purpose of the debate—is that you must have a
further to the exclusion. We therefore support this amendMinimum of 20 shareholders to be a public company.
ment. The Hon. M.J. Elliott: Twenty five, | think.

The Hon. M.J. ELLIOTT: While | said this amendment The Hon. K.T. GRIFFIN: When you have a public
is consequential, the Minister is correct in saying that it is thecompany, it opens up a whole range of opportunities for
substantive clause in relation to the suite of amendments. $avestment—raising funds from the public by prospectus,
I will reiterate the relevant points. First, regarding thewhich you cannot do if you are an exempt proprietary
guestion of the amount of rent, as | said, a figure of $200 0000mpany. It opens up the opportunity for listing on the stock
will be exceeded not just by anchor tenants in big shoppingxchange if you can qualify with the Australian Securities
centres. Other shops in large centres will exceed $200 00Gommission requirements. The fact of the matter is that you
For instance, single shops in Rundle Mall will exceed thacertainly have a wide range of corporate activities which are
figure. We are talking not about big companies such as Colgyesently excluded from the protections of this Bill but
or Woolworths but perhaps about a family business. Whilgvhich, if they are not excluded, will get the benefit when they
arental figure of $200 000 is pretty difficult to comprehend—have significant bargaining power. Many of them are big
it is more than all my worldly goods with an extra zero or two business.
added—some people do pay rental of that figure. People with It seems to me and to the Government that it is quite
those sorts of premises get threats. | understand that, recenilyappropriate to provide that protection to public companies.
one person in Rundle Mall who did not want to open on arhey do not have it now; they have not had it since the
Sunday was threatened by the landlord, ‘If you don’t open orninception of the legislation. No valid reason has been
Sunday, we won'’t renew your lease.’ demonstrated by the Hon. Mr Elliott as to why they should

That sort of person would not be afforded the protectiornow benefit when previously both Labor and Liberal Parties
that this legislation offers to most other retailers. | do notin particular—and even the Australian Democrats back in the
think that is acceptable, and that is why | have gone for 1 00@id 1980s when this first came in and when the legislation
sguare metres. The only people who will not be covered are/as subsequently reviewed a couple of years ago—were seen
anchor tenants, although it should be noted that some selleta be of one mind—that excluding public companies or
of bulky but not high value goods might have quite largesubsidiaries of public companies did not prejudice them but
premises but not necessarily a high turnover. Therefore, thdgt them battle in the real world where they could match it toe
would not pay a high rental, and the 1 000 square metre rul® toe with the investors, managers and landlords.
would preclude them from protection even though they are  The Hon. M.J. ELLIOTT: While it might be true that
not a big business by any definition. As such we should seekome public companies may be listed on the stock exchange
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and some of them may be extremely cashed up and may leweryone else who might be of that sort of status and, in any
theoretically very powerful, all of them are not. The Minister event, the other public companies, which may not be listed
asks why we should re-visit this question. We are re-visitingout which may, nevertheless, have substantial market power
the whole legislation, for goodness sake, and it is reasonab&nd muscle. There has to be some sense of balance in the
in the circumstances to re-visit the issues that we covered lastarketplace and in dealing with this when you are talking
time. We would not be bringing in new legislation unless weabout those larger operators rather than the small tenants
thought the old legislation was not working. By the very act,upon which this Bill is focused.

we are admitting there is need for change, and it is worth- The Hon. M.J. ELLIOTT: The point | was making about

while— - . . . Coles and Woolworths was not that we should be affording
The Hon. K.T. Griffin: How is this exclusion not them protection. The point | was making is that even the two
working? most powerful retail chains in Australia are saying that they

The Hon. M.J. ELLIOTT: I can tell you that the people are being treated badly by landlords. | was not saying that
who represent traders are telling me that there are publigiey should be extended protection. In fact, most of the shops
companies which, while in some cases they have chains @iey own would not meet the 1 000 square metre test.
stores, do not have the muscle it is claimed they have. | cagertainly, Coles Myer does own some small chains like
give an example: there is a case right now of a tenancKaties that perhaps would. But the point | was making was
agreement being thrashed out with such a company. | thinthat even retail chains with the power of Coles Myer and

this company is a public company which has a number ofvoolworths are not getting a good deal, so what hope do the
stores. The landlord happens to know what the turnover ismaller public companies—

and, because it has not been too bad, has asked for a 20 perthe Hon. K.T. Griffin: You don't know they are not

cent incr_easeTitr: rtlant. They are d:tsputinghthis..Th(lajlanotlj:ordfiaemng a good deal. They say they are not getting a good deal.
now saying, ‘The lease on one of your shops is about due for ! L
renewal. If you do not pay an extra 20 per cent rent, you will The Hon. M.J. ELLIOTT. What | am saying is that they

- \ . ' . _are having difficulties, and some public companies that own
lose the lease on this shop.’ That is what the landlord is doing _: i
to them, and the landlord has them over a barrel. In fact, %smgle outlet or a relatively small number of outlets have no

. . : . . ore hope than the very small, ordinary retailer, which
:/;[[ILI?e addressing two other issues in relation to amendmenﬁapIOens not to be a public company.
This is happening to very big companies. You only have 1he Hon. R.D. LAWSON: Companies in our system are
to read theFinancial Reviewto find that, in recent months, divided into public companies and proprietary companies. To
even the very big companies such as Woolworths and ColdiStablish and maintain a public company is a very expensive
have been complaining bitterly about the way they are beingP€ration. Ordinarily, one would not have a public company
treated by some of the big landlords. You would be a fool td/N€Ss one wanted to go to the public for money or subscrip-

believe that itis only the little trader, the mum and dad shoptionS- Proprietary companies cannot do that: public com-
that cannot take on the landlords. The big ones are havirt'%anIeS can. Most public companies are listed on the Stock
trouble with landlords. It is very dangerous to assume that affXchange or established for the purpose of being listed on the
public companies are big. Whilst many may be, many are nop0ck Exchange. There are heavy audit requirements on
I can tell you that there are case histories of these compani@&blic companies that do not apply to proprietary companies.
being treated extremely badly, just as badly as some of the There are not, in my experience, small public companies.
very small traders in these issues. Frankly, some of thegebviously, some are smaller than others but, ordinarily, they
chains rely upon being in the high profile centres, and th@re not entitled to and do not seek the protection of the law
threat of non-renewal of lease in itself is enough to bring then relation to these matters. The Hon. Mr Elliott refers to the
most powerful retail companies to heel very rapidly. They ddact that some public companies, apparently, are facing
need that protection, and | am astonished that the Minister i&newal of retail tenancies. In my experience, it is as much
resistant to offering it to them. a fear of the landlord in those situations that the tenant, some
The Hon. K.T. GRIFFIN: Itis not at all surprising. We hational company, will vacate the premises, and it is not a
are trying to get some balance into this, and the Hon. Mgase where there is inequality of bargaining power at all.
Elliott seems to believe that we should hold the hands ofVhere you have a retail tenancy in which the particular
Woolworths, Coles and all the other big companies thatenancy is the only business of the particular family, company
happen to be in a bargaining position. If their tenancy ha®r shopkeeper, obviously, such a tenant is at the mercy of a
expired, then they are in a position where they have tdandlord.
bargain. Under this Bill we are entering the marketplace to Public companies with chains of stores are not similarly
intervene in respect of the smaller tenants, in particular, what the mercy of a landlord. If the landlord seeks to extort high
everyone recognises are in a weaker bargaining position. Yaent from them such tenants will say, ‘We are going else-
cannot tell me that, just because Woolworths is complainingvhere; we have more eggs in our basket than one. We can
in theFinancial Reviewwe ought to be particularly sympa- move down the street and you will be without a tenant.’
thetic to that. Public companies and substantial retail chains are valued and
In respect of the big operators, it is a matter of getting theprized tenants of any landlord. They establish good will while
right public message across. It is a matter of wheeling anthey conduct their business there. If they move down the
dealing, bumping backwards and forwards and negotiatingstreet, clearly, they do not do that lightly. But ordinarily there
That is a fact of commercial life. If the big operators cannotare swings and roundabouts in negotiations between such
stand the heat, they should not be in the marketplace. Bi¢énants and landlords. They have not previously had the
with the small operators we have agreed that there is a neguiotection of this Act. As | understand, they do not have the
to provide protection, and that is what we are doing. If youprotection of similar legislation in other places. Frankly, the
put in the protection for public companies you put in theHon. Mr Elliott has not made a cogent case by any particular
protection for bodies like Woolworths, Coles Myer and example for their exclusion here.
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The Hon. CAROLYN PICKLES: The Opposition 6E.(1) TheCommissioner must, on or before 31 October in each

supports the amendment. We have been persuaded by the year, prepare and forward to the Minister a report on the
many submissions that we have received. We cannot see the ngg&?;;ﬂ%”ﬁ;éms Act for the year ending on the
sense In dlstlng.UIShlng t?e“"’ee” .partnershlps, prlvgte (2) The report mustinclude a report on the administration of
companies or public companies when it comes to the question the Fund.

of a simple case of justice and protection offered by the (3) The Minister must, as soon as practicable after receiving
legislation. We have listened to the arguments on both sides. areport under this section, have copies of the report laid
As | indicated earlier, we have received many submissions before both Houses of Parliament.

on this issue and we support the amendment. These provisions are, again, in the nature of some drafting

The Hon. M.J. ELLIOTT: |think the Hon. Mr Lawson amendments. The Bill was formally silent on the specific role
might get a letter in the mail aftétansardhas been read to of the Commissioner for Consumer Affairs in relation to the
explain a few things. There are three States which hav@rovisions of the Bill with the exception of the fund. Itis not
similar legislation to ours and all three cover public com-strictly necessary to incorporate these provisions into the Bill,
panies. That was one issue that the honourable membbt it was thought appropriate that they be inserted so that
raised. He said that if you do not like the landlord you movethere will be parity between the provisions of this Bill and
down the street. If a retailer was operating at Marion or at Te#hose of the Residential Tenancies Bill which will be
Tree Plaza and they wanted to move down the street, it woulgitroduced into this place tomorrow.
not be a bright move. The fact is that there are some inquiries The Hon. CAROLYN PICKLES: The Opposition
around the place at this stage to look at the position that songIpports the new clauses.
landlords hold in relation to the retail market, because some New clauses inserted.
landlords have a pretty good stranglehold on the preferred Clause 7 passed.
locations. Clause 8—‘Lessee to be given disclosure statement.’

Moving down the street sounds like a simple option. It  The Hon. K.T. GRIFFIN: | move:
might be all right in Mount Gambier, but even then there is  page 5, after line 34—Insert:
only about a 150 metre strip that you would want to move up  (6) However, an order cannot be made under subsection (5) on

and down, and if you moved out of that you would lose out the ground that a disclosure statement is incomplete or
pretty badly, too. But for many retailers moving down the contains information that is materially false or misleading
street is not really an option at all. Certainly, the landlord it—

. . . a) the lessor has acted honestly and reasonably and ought
needs key tenants but if the landlord displaces one he will ( )reasonably to be excused: agd y g

find anoth(_ar sucker pretty quickly bgcause_they are _the (b) the lessee has not been substantially prejudiced.
preferred sites. The point | am making is that simply shifting, essence, this is a drafting amendment. It has arisen after

down the street, .WhiCh is one of .the points t.he Hon.consultation with industry and represents the agreed industry
Mr Lawson made, is not a realistic option. The fact is that the, ysition on this issue. It is a fair provision and provides an

other three places where similar legislation has taken plagg,ortunity for landlords under the three different grounds

has afforded the protection, contrary to his assertion.  set gyt in the amendment to argue against an order being
Amendment carried; clause as amended passed. made by the tribunal. As | said, it is agreed by the industry
Clauses 5 and 6 passed. at large.

New clauses 6A to 6E. The Hon. CAROLYN PICKLES: The Opposition
The Hon. K.T. GRIFFIN: | move: supports the amendment.

Page 4, after line 13—Insert new headings and clauses as Amendment carried; clause as amended passed_
follows:

PART 1A Clause 9 pas‘sed. _ ,
ADMINISTRATION Clause 10—‘Lease preparation costs.
Administration of this Act . S The Hon. K.T. GRIFFIN: | move:
of tf?ié.ActThe Commissioner is responsible for the administration Page 6, lines 7 and 8—Leave out paragraph (a) and insert:

(a) fees charged by a mortgagee for producing a certificate
of title for the land over which a retail shop lease is to be
registered or for consenting to the lease;

Ministerial control of administration
6B. The Commissioner is, in the administration of this Act,
subject to control and direction by the Minister.
Commissioner’s functions It was drawn to the Government’s attention by industry that
6C. The Commissioner has the following functions: the current definition of ‘preparatory costs’ provides for the

(a) investigating and researching matters affecting the,ayment of one half of mortgage production fees but makes
interests of parties to retail shop leases; and

(b) publishing reports and information on subjects of interest10 reference to mortgagee consent fees_' IndUStry_ appro_aphed
to the parties to retail shop leases; and the Government to amend the clause to include this provision,

(c) giving advice (to an appropriate extent) on the provisionsand the Government agrees that it will provide clarity and
of this Act and other subjects of interest to the parties tOCertainty in relation to the payment of this fee.

retail shop leases; and . "
(d) investigating suspected infringements of this Act and The Hon. CAROLYN PICKLES: The Opposition

taking appropriate action to enforce this Act; and supports the amendment.
(e) making reports to the Minister on questions referred tothe  Amendment carried; clause as amended passed.
Commissioneﬁr by thehMin(ijstefr.and .othe; %ueztions gf Clause 11—‘Premium prohibited.’
importance affecting the administration of this Act; an . .
(f) padmimstermg the fir The Hon. M.J. ELLIOTT: | move:
Immunity from liability Page 7, lines 9 and 10—Leave out ‘in connection with the
6D. No liability attaches to the Commissioner or any othergranting of the lease’.

person acting in the administration of this Act for an honest act o, . : ;
omission in the exercise or purported exercise of functions under th%\,/'th th,'s amendment, | am qttemptlng to .m?‘ke a .Clear
Act. istinction between moneys which may be paid in relation to

Annual report the granting of a franchise and the payment of key money,
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which is something that the legislation elsewhere specificallyprospective lessee, then that prospective lessee as well as the
forbids. lessor are both protected. We see no reason at all to have
The Hon. K.T. GRIFFIN: |would have thought it was, reasons stated.
in a sense, conseqguential on the earlier amendment in relation One of the difficulties that might well arise from this is
to the franchises which had been lost. But if the honourabléhat the lawyers, who seek to protect themselves to ensure
member does not think it is so, | would not support it. It isthat they are not liable for any negligent act or omission, will
clear in the Bill exactly what is intended. What we areseek to draft the reason much more precisely than might
seeking to do in the Bill is clarify what a lessor can or cannobtherwise be the case. It happens with guarantees at the
do. present time: lawyers have to give a comprehensive certifi-
Whilst a premium in relation to a lease is prohibited, onecate and have to make their own declaration. Members will
must recognise that there are figures which are frequentfind that around the legal profession at the moment, in the
paid for seeking and accepting the grant of a franchise. Thdight of some cases relating to this, a much greater level of
might be in connection with the granting of a lease but it willcaution is involved in counselling and advice in respect of a
not be a premium as such for the granting of the lease itsefuarantee than there was previously, so the expense increases.
but rather will relate to the franchise. It is clear what is We are seeking here to provide the protection and to leave
intended from the Bill as it is and, therefore, | will not it at that. With respect to the honourable member | cannot see
support the amendment. what the advantage is in filing the certificate in the tribunal.
The Hon. CAROLYN PICKLES: The Opposition Of course, the amendments do not say what is to happen with
opposes the amendment, which we believe is consequentisthe certificate: is it accessible by the public at large; is it
The Hon. M.J. Elliott: It's not; it was not meant to be. merely kept as a matter of record; and what does the tribunal
The Hon. CAROLYN PICKLES: We oppose the have todo withit? The honourable member said that it might

amendment. be to establish whether or not there is a pattern. | am not sure
Amendment negatived; clause passed. what sort of pattern you can devise from certificates which
Clause 12 passed. are filed except that, first of all, there are a certain number of
Clause 13—‘Minimum five year term.’ certificates which are given relating to a particular range of
The Hon. M.J. ELLIOTT: | move: tenancies between particular parties—I am not sure what you
Page 8, lines 4 to 6—Leave out all words in paragraph (c) afteFan read into that, either. - . o

‘lessor’ in line 4 and insert: The whole essence of this, as | say, is to provide independ-

(i)  certifies in writing that the lawyer has, at the request ofent advice, and that is the key to the protection which we
the progphectwﬁ_lesseg explallged tTe eﬁﬁC} Ofth‘?fprg‘c’i'believe is important to include in this Bill and not the
ﬁﬁr‘iﬁaudg%{%ffﬁg?ﬁ;vgﬁd applytothe lease ifit di peripheral issues to which the honourable member’'s amend-

(i)  ascertains from the lessee, and includes in the certificaténent refers.
the reasons stated by the lessee for not wanting the benefit The Hon. CAROLYN PICKLES: The Opposition
of this section; and supports the amendment.

(iii)y ~ files the certificate with the tribunal. Amendment carried; clause as amended passed.
| raised this issue in the second reading debate. The amend- cjayses 14 to 19 passed.

ment seeks to expand on the provision that the Government ~|5use 20— Turnover rent.’
has already provided in that a lawyer who is not acting forthe  tha Hon. M.J. ELLIOTT: | move:

lessor will certify in writing that the lawyer has at the request Page 13. after line 32—Insert bel follows:
of the prospective lessee explained the effect of the provision (° " S must not require a lessee to provide to the lessor
and how the provision will apply to the lease. The addition jnformation about the lessee’s turnover unless the retail shop
of paragraphs (ii) and (iii) completes the purpose of my lease provides for the determination of rent by reference to
amendment. It is intended for the tribunal to pick up any turnover.
patterns that may be occurring in the industry, and it is not Maximum penaity: $1 000.
intended in any way to stop either the lessor or the lesselehave moved this amendment in a slightly different form
from seeking to have terms of less than five years. There cdrom that which is currently before members as circulated. |
be good reasons why either party may want such a short terave struck out from the amendment on file the words ‘or a
The amendment is not to prevent that from happening butomponent of rent’ which followed the words ‘determination
is simply to recognise that if it does happen not only will weof rent’. The reason for this amendment is that where a
have the lawyer certifying that the lessee understands tHandlord is collecting rent that is linked to turnover there is
effect of the provision but also the certificate produced willa good reason why the landlord needs to know what the
be lodged with the tribunal and the lessee will state why theyurnover is.
are not wanting the benefit of the protection of the provision. However, if the rent is not linked to turnover, | do not
The Hon. K.T. GRIFFIN: The Government does not believe that the landlord has any justification for knowing
support this, because we think it is quite unnecessary. Werecisely how well a particular business is going. | am
have provided specifically in the Bill that, if the lease advised that unfortunately landlords use that information to
contains a provision excluding the operation of subsectiongork out exactly how much blood they can squeeze out of the
(1) and (2), and the lawyer who is not acting for the lessostone if a business does well. They find that out by obtaining
certifies in writing that the lawyer has, at the request of thehe turnover information, and their first reaction is to bump
prospective lessee, explained the effect of the provision anap the rent at the next opportunity and squeeze out as much
how this section would apply to the lease if the lease did noioney as they can. It is one thing for market negotiations
include that provision, the shorter tenancy can be entered inteetween the landlord and the tenant in terms of what a rent
validly. We are looking at providing a protection for the should be, but for the landlord to know precisely what the
lessee and | suppose to some extent a protection for tharnover is gives rise to an opportunity for abuse of that
lessor. If independent legal advice has been given to theformation. By all means let the landlord say, ‘I want a
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particular rent’ and let them play one prospective tenant of new lease is perhaps being negotiated between a former
against another, but there is no good justification for thdessor and a former lessee, in the ordinary course it may well

landlord having that knowledge. be relevant in that discussion for the lessor to ask, ‘What
The Hon. K.T. Griffin: Why did you delete the words ‘or were you doing previously?’ Most tenants will be quick to
a component of rent’? say, ‘| am afraid | can’t pay a higher rent because | wasn'’t

The Hon. M.J. ELLIOTT: | do not understand all the doing terribly well. My turnover was falling.” Quite often, in
intricacies of the way in which rents are structured. | do nothe course of negotiations, a landlord might call a tenant’s
think it adds anything, but | have been advised by people ibluff and say, ‘Let’s have a look at your figures.’ It seems to
the retail industry that the amendment works better withouime in that situation it is perfectly reasonable.
those words. The Hon. CAROLYN PICKLES: The Opposition was

The Hon. K.T. Griffin: The clause in which you are inclined to support the Democrat amendment because we
putting it deals with a component of rent in the first line.  believed it provided a level playing field. We will support the

The Hon. M.J. ELLIOTT: Yes, but this clause clearly amendment to the amendment, but we would like to consider
says that, if the determination of rent is carried out bythe matter further as to whether or not that further amendment
reference to turnover, they would have a right to access tha required, in light of some of the Attorney’s remarks. At this
information. stage, we will support the Democrat amendment.

The Hon. K.T. GRIFFIN: Apart from the merits of the The Hon. M.J. ELLIOTT: Without going into a debate
amendment, | would have thought that it needed to bebout the words | deleted, | point out that | think the words
consistent with the first line of this clause, which providesare redundant within the subclause. However, | do not think
that, if a retail shop lease provides for the determination ofve should focus on that—we should focus on the larger issue.
rent or a component of rent by reference to turnover, certainwas not talking hypothetically. The example | gave earlier
things follow. One presumes that those paragraphs whicabout the chain of stores which was threatened that one of its
follow relate to those situations in which turnover might beleases would not be renewed was in this position where it was
just one part of the basis for calculation of what the rentequired to provide the landlord with turnover figures. The
should be. The amendment suggests that if you leave olandlord felt, on the basis of the turnover figures, that he
those words it narrows the extent to which information oncould tighten the screws, and so, with lease renewals, he
turnover can be available. The amendment provides: demanded an extra 20 per cent. The lessee baulked at that and

A lessor must not require a lessee to provide to the lessdihere was then the threat of the lease not being renewed.
information about the lessee’s turnover unless the retail shop lease The fact is that landlords are in a very powerful position
provides for the determination of rent by reference to turnover. whereby they can get a company and tighten the screws down
There are some circumstances in which you might have # the absolute limit so that they squeeze out almost every last
base rent and you might have several other factors built intoent of profitability whilst allowing the company to continue
the determination process so that the determination of rett operate. Basically, retailers go into a business not just to
will not be only by reference to turnover. If you delete themake a living but because they are driven by the profit
words ‘or a component of rent’ it suggests that it is limitedmotive. A landlord watching over the top and knowing
to those circumstances in which turnover is solely theprecisely what the turnover figures are and that he or she can
determinant of rent. That is the first issue, which is a draftingurn the screws a bit tighter in respect of rent because the
issue. lessee can afford it really puts them in a no-win position.

So far as the merits of it are concerned, | am not goingto Sometimes, after they have made a sizeable investment in
oppose it now but | do not want that to be taken as accedinthe company, they cannot afford to leave, but there is barely
to the provision. There may well be circumstances in whickany point in staying because they are hardly making any
turnover is relevant to the proper conduct of a shoppingprofit. The sophisticated landlord can play that game right to
centre or a landlord’s business, and in those circumstancesdtite very limit: working out precisely how much they can
may be appropriate to not override the terms of the leassgueeze out of them whilst maintaining them there. There is
which might specifically provide for this information in those no justification for a landlord being able to require the
circumstances. information as distinct from a tenant feeling that they want

The other matter which needs to be recognised is that, 90 put it in front of the landlord because they want to argue
far as rentis concerned, we are outlawing ratchet clauses. Sbat in fact things have not been going too well and the
there must be a clear choice by the landlord as to the methddndlord is asking too much. That can be at their discretion,
by which rent is increased. | suppose the only circumstancleut at present the situation is the other way around.
in which what the honourable member is suggesting might be  The Hon. K.T. GRIFFIN: | suspect that one of the
the motive for having information about turnover is at the encconsequences of this if it stays in the Bill finally will be that
ofthe lease, after the lease has been renewed. In other wordemdlords will ensure that rent is determined by reference to
if you have five years plus five years right of renewal, it is atturnover, whether in whole or in part. In a sense, it is self
the end of that 10 year period that it may be relevant irdefeating. As I said, | will give it more consideration. | am
determining what the basis should be for rent in the futurenot inclined to support it but | am happy to give it further
I am not sure whether or not that is the case but, in thoseonsideration.
circumstances, | will not oppose it outright but indicate that Amendment carried; clause as amended passed.

I do have some reservations and want to give it further Clauses 21 to 25 passed.
consideration. The CHAIRMAN: | point out to the Committee that

The Hon. R.D. LAWSON: The Attorney highlights a clause 26, being a money clause, is in erased type. Standing
potential difficulty with this provision because ‘lessor’ and Order 298 provides that no question shall be put in the
‘lessee’ are both defined to include former lessee and forméCommittee upon any such clause. The message transmitting
lessor. Therefore, one must read this provision in light of thathe Bill to the House of Assembly is required to indicate that
definition and, at the expiration of the term of a lease, wheithis clause is deemed necessary to the Bill.
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Clause 27—'Estimates and explanations of outgoings tthe non-specific outgoings contribution. The amendment

be provided by lessor. flows from the consultation process with industry after the
The Hon. K.T. GRIFFIN: | move: release of the Bill. There was a concern by both landlords’
Page 15, line 10—Leave out ‘three months’ and insert ‘one2Nd tenants’ representatives that we reflect these provisions,

month’. which have not been adequately addressed in the Bill as

This is designed to alter the periods of time in which thelntroduced. .
estimate of outgoings must be given to the lessee. The The Hon. CAROLYN PICKLES: The Opposition
industry considered the period of three months and submittegPPOrts the amendments.

as a group of one mind that this period could and should be Amendments carried; clause as amended passed.
reduced to one month. The industry also made representations Clauses 31 and 32 passed.

in relation to altering the time frames referred to in the next New clause 32A—'Harsh and unreasonable terms for
amendment to be moved and also in clause 29. The Goverrent.’

ment has taken the view that the request is reasonable and is The Hon. M.J. ELLIOTT: | move:

prepared to support it. 32A (1) The Tribunal may, on application by a lessee vary the
The Hon. CAROLYN PICKLES: The Opposition provisions of aretail shop lease about rent if satisfied that provisions
supports the amendment. are harsh and unreasonable.

(2) In deciding whether a provision of a retail shop lease

Amendment carried; clause as amended passed. is harsh and unreasonable, the Tribunal must have regard to—

Clause 28—'Lessor to provide auditor's report on (a) the periodic rent that could reasonably be expected for
outgoings.’ the shop on the rental market (the ‘market rent’); and

The Hon. K.T. GRIFFIN: | move: (b) the extent of divergence between market rent and the

Page 15, lines 18 to 21—Leave out paragraph (a) and insert— ;%rg payable, or likely to be payable, under the lease;

(a) the lessor must, within three months after the end of each (c) any other relevant factors
accounting period, give the lessee a written report containing - ) ' )
a statement of all expenditure by the lessor in the acc_ountin% raised this matter during the second reading debate.
period towards which the lessee is required to contribute in | general the legislation is not going to be retrospective,
aform that facilitates comparison with the relevant estimate,; 0 4 in fact | am not asking it to be, for a good reason. One of
This relates to the period within which certain informationthe reasons why we are debating this Bill now is that it has
ought to be presented by the lessor to the lessee. It iseen realised that some practices in the area of tenancy

consistent with what | have just referred to in relation toagreements have been quite unconscionable, in particular,

clause 27. ratchet clauses. In some cases their application has created
The Hon. CAROLYN PICKLES: The Opposition rents which are well out of kilter with any normal market

supports the amendment. expectation; ratchet clauses have the capacity to do that. With
Amendment carried; clause as amended passed. this amendment | am not seeking in general to have the

Clause 29—'Adjustment of contributions to outgoingstribunal intervening in relation to rent: rather that, where it
based on actual expenditure properly and reasonablg clear that the rent has reached a level which is harsh and

incurred.’ unreasonable in the view of the tribunal, the tribunal should
The Hon. K.T. GRIFFIN: | move: take several factors into account, particularly the periodic rent
Page 16, line 4—Leave out ‘six months’ and insert ‘threewhich could reasonably be expected for the shop on the rental
months’. market—the market rent—and the extent of divergence
The Hon. CAROLYN PICKLES: The Opposition between marketrent and the rent likely to be payable under
supports the amendment. the lease and any other relevant factors. | would expect that
Amendment Carried; clause as amended passed_ jUSt because t_hel‘e is a diVergence is not sufficient: it is the
Clause 30—‘Non-specific outgoings contribution limited €xtent of the divergence and the extent must be such that the
by ratio of lettable area. tribunal feels that the rentals are harsh and unreasonable. It
The Hon. K.T. GRIFFIN: | move: will apply in very few cases, but | believe that for those few
Page 16— cases the clause is justified.
Line 22—Leave out ‘the total amount of that outgoing’and ~ 1he Hon. K.T. GRIFFIN: The Government does not
insert ‘the relevant amount of that outgoing’. support this amendment. Certainly, it is not relevant in

Lines 25 and 26—Leave out subclause (2) and insert: relation to new leases. Of course, the amendment does not

(2) This section— o . __distinguish between existing or new leases. In relation to new
excluded premises’ means premises in a retail shoppin

centre (such as office towers and entertainment annexeg ases, the clause will just _nOt_ be necessary. Parties will
that are leased or available for lease but are not retaiiegotiate at the time of entering into a retail shop lease what
shops; o __ typeorformula of rent offered under the Bill will apply to the

referable’—an outgoing is referable to premises if the |egse. The Bill does prevent ratchet clauses, and that will

gﬁg%'isnegs. enjoy or share the benefit resulting from the, o ome one of the Hon. Mr Elliott's concerns in relation

‘relevant amount’ of an outgoing means— to new clauses. If a party selects current market rent as the
(a) if the outgoing is wholly referable to retail shops formula applicable to the lease and the parties cannot agree
the total amount of that outgoing; to the amount of rent, provision has been made in the Bill for

(o) if tge 0“2%10'”9]('5 pbel‘”'{ refer""lb'g té’ retail shops the amount of rent to be determined by a valuation carried out
Spopoeggnyofr?hgrgutgoir?g ga(SaL: tg mep{,?g“ggﬁ?or? by a valuer. Information as to the rent and nature of rental
that the total lettable area of the retail shops in theincrease will be known at the outset of the lease. Any
retail shopping centre bears to the total lettablebreaches of the lease agreement will be dealt with by the
area of retail shops and excluded premises.  commissioner or the tribunal. Under the terms of the new Bill

In effect these amendments exclude the total area of officéhere is no need for tribunal intervention in the manner

towers and entertainment annexures from the calculations ofescribed by the Hon. Mr Elliott.



Wednesday 22 February 1995 LEGISLATIVE COUNCIL 1277

The Hon. M.J. Elliott interjecting: to be treated reasonably. Where a good tenant is paying the
The Hon. K.T. GRIFFIN: This is for new ones; we are appropriate market rent and where no-one else in the market
talking about that at the moment. This amendment deals witls prepared to pay far more, that retail tenant must be given
all leases. | do not even accept that there should be amreasonable chance of renewal, or in this case reoccupation,
amendment in relation to existing leases. In the discussiorafter demolition.
between the various parties in the industry it was agreed that, The Hon. K.T. GRIFFIN: This is a joke. The definition
notwithstanding that landlords believed that none of it shouldf ‘demolition’ is quite strict. The Bill provides:
be applied retrospectively, if it was going to be applied ... ‘demolition’ of the building of which a retail shop forms part
retrospectively, certain provisions should not be touched, anidcludes a substantial repair, renovation or reconstruction of the
they included the commercial arrangement between theuilding that cannot—
parties. | would suggest that it is not consistent with that The Hon. M.J. Elliott interjecting:
agreement within the industry but, more particularly, a The Hon. K.T. GRIFFIN: Painting is not included in this
commercial arrangement is already entered into in relation tdefinition.
existing leases and there ought not to be this power of The Hon. M.J. Elliott: It says ‘substantial repair,
intervention in relation to rents and certainly there should notenovation or reconstruction of the building’.
be the power of intervention in relation to new leases, and this  The Hon. K.T. GRIFFIN: They must be read together.
is certainly what the clause allows. It does not mean just moving people out to paint. That is a
The Hon. CAROLYN PICKLES: The Opposition nonsense. It says ‘substantial repair, renovation or re-
supports the amendment. We believe it allows the tribunal teonstruction'—the rules of statutory interpretation require
vary harsh or unreasonable provisions of retail shop leasethat they be looked at as a class not separately—that
It is similar to the provision in the New South Wales cannot be carried out practicably without vacant possession
legislation by means of which unfair contracts can be variedof the shop.’ The fact is that it is only very rarely that you
We do not believe that it will lead to undue uncertainty inmove everything out to paint. You can move things around
commercial tenancy dealings. Proposed new subclause (@hd paint without having to move everything out. It is
gives all relevant parties a fairly good idea of what commer+eviewable by the court. If there is a tenant or an agency

cial behaviour is or is not acceptable in this context. representing a tenant that believes this is a sham, action can
New clause inserted. be taken in the courts, which is the proper place for reviewing
Clauses 33 and 34 passed. that decision, to have either an injunction or other order made
Clause 35—‘Demolition.’ which overcomes the sham demolition. It has to be substan-
The Hon. M.J. ELLIOTT: | move: tial. . _
Page 19, after line 25—Insert: This amendment puts a very substantial brake on the right

(3A) I a retail shop lease is terminated because of theof @ landlord who might be seeking to demolish either a shop
proposed demolition of the building of which the or the whole of a shopping centre, or a substantial part of it,
IYEtail Sdhpp rfnorms part, an% anew Irle'ﬂ’ﬂ' shop is t? beto rebuild. It may be that it will occur over the space of a year
e e s (o Sucstanly thesare) Plecear <o rather than just in the Space of a weekcor so, and |
before the termination takes effect, enter into anCa@nnotimagine there will be many instances where substan-
agreement giving the lessee a right of first refusal fortial repair, renovation or reconstruction will take place in such
alease of the new shop premises on reasonable termsshort period of time. Over the space of a year or so, if there
and conditions. is substantial redevelopment, this clause gives the former
The word ‘demolition’ is fairly broadly defined in this lessee the first right of refusal—a legally binding right to a
legislation compared with the old legislation. There may bdease of the new shop premises, on reasonable terms and
some arguments about the precise definition. ‘Demolitionconditions, whatever that means.
does not necessarily mean knocking down a building and It means that, instead of the landlord’s being in a position
starting again. It simply requires vacant possession of a shofp make decisions, which a landlord is entitled to make in
Itis possible that relatively minor work could require vacantrelation to investment, tenancy mix or what might be
possession of a shop particularly if, for instance, it was achievable in the marketplace in terms of rent, that landlord
clothing shop and you were going to produce a lot of dustis constrained by the provisions of this clause. | think they are
and it was going to occur only for a couple of days. totally unreasonable. As | said at the outset, this Bill is
Under the current definition of ‘demolition’ in this designed to deal fairly with both landlords and tenants, and
legislation, this could be sufficient excuse for creating vacant suggest that this is substantially restricting the opportunity
possession. There is the capacity for capricious abuse of thd landlords to take proper decisions and to give former
word ‘demolition’. Of course, in many cases demolition maytenants an unnecessarily weighted right to have a first right
be far more substantial. | seek to provide that, where a persaf refusal to the lease. | oppose the amendment.
has had their lease terminated because of the proposed The Hon. M.J. ELLIOTT: Regarding the sort of
demolition of a building of which the retail shop forms a partrenovation that might require vacant possession for a
and where a new retail shop is to be located in the same oelatively short period of time, a building that will have
substantially the same place, the lessor must, at the requesbestos removed would require vacant possession for a
of the lessee made before the termination takes effect, entezlatively short period.
into an agreement to give the lessee the right of first refusal Members interjecting:
for the lease of the new premises on reasonable terms and The Hon. M.J. ELLIOTT: Frankly, | think floors can be
conditions. That is consistent with other arguments that | wilrenovated at a time and things like this in various buildings
put forward later. and, in relative terms, it will be quite a short vacancy, but the
It is not only the landlord who makes an investment: thepremises will have to be emptied whilst that is being done.
retail tenant makes an investment as well. While tenants delowever, the building will be substantially the same building
not have an absolute right to possession, they have the righiith the asbestos removed. | do not think that, in those
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circumstances, we are offering an unreasonable protection tenovations or reconstructions could be sufficient to require
a tenant. vacant possession without the landlord’s spending significant
The Hon. K.T. GRIFFIN: | will make one other sums of money in the process; that, in fact, it is capable of
observation in respect of that. Let us take asbestos. It mayeing used as a device to shift people out. | would have
well have been that there has been a lower rent because eittiBought that, if anybody would understand that, a lawyer
the premises were dilapidated or there was asbestos and,@mild read those words and see that they are open to pretty
a result of the removal of asbestos, it has not just been laroad interpretation.
matter of taking it out of the ceiling or wherever it was but  The Hon. A.J. Redford interjecting:
some substantial upgrading. ‘Reasonable terms and condi- The Hon. M.J. ELLIOTT: We need to have some
tions’ would suggest that the landlord is no longer at libertyarguments about whether or not the amendment | propose
to say, ‘For these premises, because | have upgraded theaohieves the goal that | have set out to achieve. What | have
substantially by removing the asbestos and upgrading the aset out to ensure is that we do not have capricious use of
conditioning, | want this amount of rent and | am entitled to‘demolition’ or the excuse of ‘demolition’ as a way of
stand in the marketplace—and | want to stand in the marketemoving a tenant. Frankly, | think that is possible under the
place—for two or three months until | get a tenant who isBill as it stands. There may be more than one way of
prepared to take it up’. Instead, he is bound by this right ofiddressing that problem. If it is not by way of the amendment
first refusal on what some independent body, presumably tHeam moving it might be by taking a closer look at the
tribunal, will regard as reasonable terms and conditiongjefinition of ‘demolition’ itself or by some other amendment
whether in relation to rent, the term of the tenancy and so orto the clause which | am now seeking to amend. To do
| suggest that that is an unrealistic expectation and anothing would be a failing on our part because | think it is
unnecessary and unreasonable burden by which, in reasonablgen to capricious use.
circumstances, landlords should not be required to be bound. The Hon. K.T. GRIFFIN: | do not agree with that.
The Hon. R.D. LAWSON: The absurdity of this Subclause (3) provides for compensation if a retail shop lease
provision can be illustrated by the following example. Takeis terminated on that ground and demolition of the building
a strip shopping centre along, say, a major thoroughfare, a$ not carried out within a reasonably practicable time after
old buildings comprising a fish and chip shop, a delicatessethe termination date notified by the lessor unless the compen-
and a hardware store. The landlord enters into a lease with ahtion is payable and unless the lessor establishes that, at the
those tenants for five years but says ‘I may wish to redevelopme notice of termination was given by the lessor, there was
this property during the five years and, if so, | am obliged toa genuine proposal to demolish the premises within that time.
comply with the provisions of the existing Bill.” Let us The fact is that there are safeguards built into it. You cannot
assume that the landlord wants to sell to a developer whbe precise because you might have what the Hon. Robert
wants to build a complex containing boutique shops otawson has referred to, namely, a three shop complex or you
antique shops or to completely change the character of thmight have a Westfield or part of a Westfield. What is
shopping centre, or to facilitate a different type of operatiorreasonable in relation to the three shop premises in the block
entirely but in a number of stores in the redeveloped premwould be quite unreasonable in relation to a much more
ises. If the Hon. Mr Elliott’s clause is enacted, that redevelopsignificant development or redevelopment, and, of course, the
ment would be entirely frustrated, because the landlord woulgreparation work is different.
have to offer to the fish and chip shop operator, the delicates- It may be that with the three shops a wall is to be taken out
sen and the hardware store shops in his proposed boutigaed a new dividing wall is to be put in to make it into four
complex. Thisis, in fact, a common form of redevelopmentshops. All that is done fairly quickly, but when there is major
as any visitor to The Parade at Norwood or Unley Roadebuilding work it might be a matter of 12 to 18 months
would be well aware. before the work is completed. | also draw attention to the fact
The Hon. CAROLYN PICKLES: The Opposition has thatin the New South Wales Act the description of ‘demoli-
received many submissions on this aspect and we have begon’ is in exactly the same terms as what the Government has
given many examples of abuse of demolition clauses included in the Bill. The right to recover compensation in the
commercial tenancy agreements up to this point. We believidew South Wales Act is in exactly the same terms as that in
that this amendment will remedy that situation and wesubclause (3) of clause 35. | suggest that it cannot be defined
therefore support it. by reference to arbitrary times, dates, periods, or whatever.
The Hon. M.J. ELLIOTT: We might be in a slightly There has to be a reference to ‘reasonable’ and ‘substantial
different position and this amendment may not have beerepair, renovation, or reconstruction’.
necessary if the definition of ‘demolition’ were a better It is a rule of statutory interpretation that you look at the
definition. | do not believe that it has sufficient strength tocategory of activities or events which are referred to and do
guarantee that the sort of example the Hon. Mr Lawson wasot construe them in isolation. It is ‘substantial repair,

giving— renovation or reconstruction of the building’. Itis something
The Hon. R.D. Lawson: But that definition of more than just painting. In my view, you have to leave this,
‘demolition’ is your definition. in a sense, dependent upon reasonableness in all the circum-

The Hon. M.J. ELLIOTT: All'l have done is move the stances and not by reference to some arbitrary rule. That is
old definition. Itis not a newly created one: | have shifted thewhy | take the strong view that this clause is just impossible
Government’s amendment from one position in the Bill toand will deter investment quite unreasonably and without any
another, but it is the same wording. A renovation or even gustification.
reconstruction could be a major job, it could be a relatively The Hon. M.J. ELLIOTT: |acknowledge the problems
minor job, and there is nothing about the definition that reallyraised by the Hon. Mr Lawson in relation to a building which
indicates how substantial the renovation or reconstruction is essentially knocked down, which is demolished in any
or exactly what reconstruction or renovation entails. | suggestrdinary understanding of the word ‘demolition’ and where
that it is possible that, in the scale of things, relatively minora new building is put up. | would acknowledge it also where
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there has been substantial reconstruction of a building. | anerminated three months after the relocation notice was given unless
not convinced by the Attorney-General's argument that, wittthe parties agree that it is to terminate at some other time; and
the way the current definition of ‘demolition’ stands, we are _ (€) if the lessee does not give a notice of termination under

- . . . . paragraph (d), the lessee is taken to have accepted the offer of a lease
necessarily talking about substantial renovation or substantlzﬂmegs tﬁe (p;mes have agreed to a lease on Some other terms: and

significant reconstruction of a building. I think that— (f) the lessee is entitled to payment by the lessor of the lessee’s
The Hon. K.T. Griffin: It doesn’'t mean that. You have reasonable costs of the relocation, including legal éosts

to look at what ‘demolition’ means. It includes a ‘substantial*Paragraph (c) only specifies the minimum entitlements that the
repair, renovation or reconstruction of the building’. lessee can insist on. It does not prevent the lessee from accepting

The Hon. M.J. ELLIOTT: ‘Demolition’ has an ordinary ?éroegaﬁgr?g?:@;%sn%fé%rt?aﬂe? the lessor when the details of a

meaning in the English language, which is clearly to knock thjs section does not prevent the parties negotiating a new lease
it down and in this context eventually build something in itsfor the purpose of relocating the lessee. Paragraph (f) only specifies
place. The Attorney is reading that word down quite a bit tothe minimum entitlements that the lessee can insist on and the parties
‘substantial repair, renovation or reconstruction’. Frankly, &0 come to some other arrangement for the payment or sharing of
hink it wil | h h | . by th the lessee’s relocation costs when the details of a relocation are being
think it will apply to more than the examples given by the pegotiated.

Hon. Mr Lawson. | keep hearing ringing in my ears the word di f the cl is identical to th di f
the landlords used at the meeting that we had where they e wog4|ng toh Ge clause '? laen Ictla ho 'te' V‘t’ﬁr g]ﬁ o
were represented by BOMA and we had various retail group ause o4 as the Lovernment currently has itin the Biil.

represented and they threatened that they would get around 1 "€ Hon. K.T. Griffin: Not absolutely. If the Hon. Mr
the Act one way or the other. Elliott will look at the last line of paragraph (b), he will see

The Hon. A.J. Redford: It's a pay back, is it? the words, ‘to be made available to the lessee within the retail

The Hon. M.J. ELLIOTT: No, it is not a pay back. | ShOPPing centre’. That is not in his amendment.
took their words very seriously and realised that if clauses are 1ne Hon. M.J. ELLIOTT: Thatis right. As | argued on
open to interpretation and they can get their lawyers to get apfcond reading, 1 want to talk not just about retail shopping

interpretation favourable to them, they will go for it, becausec€ntres. The Government was trying to say that they must
that will be their way of getting around it. consist of more than five shops. | argued that there is no need

The Hon. K.T. Griffin: It cuts both ways. for any particular number to apply. So, there is that minor

The Hon. M.J. ELLIOTT: Yes, it does cut both ways. change. This clause more appropriately sits among the other
What is important to me is that \'Ne should try as hard aslauses which deal with alterations and refurbishment,
possible to ensure that this legislation works precisely as wd€molition, and the like. It sits better within that part of the
intend, which means that as far as it is within our power tco!ll than within part7, which relates to retail shopping
predict what might happen, we try to narrow things down tocentres. | argued that it should apply to _shops mo_re.general!y.
ensure that happens. | believe that this is open to broa hether a landlord owns two, three or five shops is immateri-
interpretation. That concerns me and that is why | moved thi&- If the landlord is seeking to relocate that shop, the sorts of
amendment. | acknowledge there may be other ways dirotection the Government wishes to put in there should

achieving that goal, but the Government is not convinced an@PP!Y-

| find that unfortunate. The Hon. K.T. GRIFFIN: | do not agree with the
Amendment carried. amendment. This clause is best left where it is, and it is best
The Hon. M.J. ELLIOTT: | move: leftin relation to retail shopping centres. What we are trying

to dois focus on where we understand the major problem is,
i . ) . . thatis, in retail shopping centres. That is where, as | under-
This is consequential on an earlier amendment in relation tgtgnd it, most of the relocation occurs. If you have the three
where the definition of ‘demolition’ is found in the legisla- shops in the shopping strip and there is a right to relocate,

Page 19, lines 26 to 28—Leave out subclause (4).

tion. frankly, 1 do not think it will occur, because you only have
Amendment carried; clause as amended passed. a small area of movement. Secondly, even if that was the
New clause 35A—'Relocation.’ case, it does not seem to me to be appropriate to address the
The Hon. M.J. ELLIOTT: | move: issue in terms of that rather small development. But, as | said,
Page 19, after line 13—Insert new clause as follows: the problem that has been drawn to the attention of the

35A. If a retail shop lease contains provision that enables th&overnment is relocation within shopping centres, where you
lessee’s business to be relocated, the lease is taken to incluggye arange of shops, and it is a desire by the landlord or the

provision to the following effect: . e .
(a) the lessor cannot require the relocation of the lessee’d'2N29€r to shift people around within the shopping complex

business unless and until the lessor has provided the lessee wif get perhaps a different mix in a different part of the
details of a proposed refurbishment, redevelopment or extensisghopping centre or for some other reason. | do not see any

sufficient to indicate a genuine proposal that is to be carried outeason at all why we ought to change the position of the
within a reasonably practicable time after relocation of the lessee’

business and that cannot be carried out practicably without vacar@trows'onS in the Bill or extend It_beyond shopping centres.
possession of the |essee’s Shop; and The H0n. M.J. ELLIOTT WhI|St the gl’eatest pr0b|emS

(b) the lessor cannot require the relocation of the lessee'snay exist within retail shopping centres as the Government
business unless the lessor has given the lessee at least three morjjeks to define them, the effects of relocation can be as
written notice of relocation (a ‘relocation notice’) and that notice gignificant for a trader who may be operating in a cluster
gives details of an alternative shop to be made available to the lessee;”. .
and which might have two or three shops. Whether or not you are

(c) the lessee is entitled to be offered a new lease of th@n acorner, or in a position closest or further away from the
alternative shop on the same terms and conditions (excluding rentbad, and those sorts of things—various effects of relocation
as the existing lease except that the term of the new lease is to be fegan impact on you just as much as though you were being

the remainder of the term of the existing lehsad - . . .
(d) if a relocation notice is given the lessee may terminate thehifted around in a large shopping centre. We are not denying

lease within one month after the relocation notice is given by givinghe right of the landlord to have relocation, but we are
written notice of termination to the lessor, in which case the lease isffering certain protections to the lessee. Why are we creating
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two categories of lessee and offering that sort of protectioare theoretically enforceable. The landlord can say, ‘I am not
to one lot and not to another? going to renew your lease if you take this further, and almost
The Hon. CAROLYN PICKLES: This is one of these never will the rights that we have theoretically given to the
amendments that have just appeared, and we actually hatenant be enforced because to lose a business will be a far
not had a great deal of time to consider it in any detail. Qugreater cost to the tenant than the key money or whatever else
immediate response is to support this initially and to have &as effectively been extorted out of them by the landlord.
further look at it, as we will probably be recommitting This is not a hypothetical situation: it is happening on a
various clauses of this Bill. regular basis. Without the amendment tenants in practice and
The Hon. K.T. GRIFFIN: | appreciate that the Hon. inthe real world may as well not have the benefit of the many
Carolyn Pickles will have another look at it. There is anotheiso-called protections that the Bill offers, although they are
aspect of this that needs to be kept in mind; that is, if itgood and worthwhile protections in their own right.
applies to shopping centres, it applies because of the potential What this clause does not do is guarantee the right of lease
to shift someone from a prime position to a back corner. Thatenewal. What it does is give a tenant, in most cases, a
is really the major area of concern: you take a tenant out dfeasonable prospect that their lease will be renewed. In most
play from the mainstream of the shoppers and put them in eases if there is a dress shop there a dress shop will remain
back corner so that you can adversely and dramatically affetihere. The tenant mix does not get radically changed that
their capacity to attract custom. That is where we ought to beften and, if it does, it is just the odd tenant change here and
focusing on the problem and not in the small shopping areaghere. In fact, this amendment recognises that the landlord
The Hon. R.D. LAWSON: Bearing in mind that this may have someone come along who will say, 'l am prepared
proposal is still being considered by the Opposition, | inviteto pay a higher rent.” That is a commercial matter and the
the Hon. Mr Elliott and those briefing him to give one landlord should have every right to accept an offer of a higher
example of a retail shop lease that contains a relocatiorent.
provision and which does not relate to a shopping centre. | The landlord may wish to put in a different kind of

defy him to find such a lease in South Australia. business. There may be currently a hairdresser operating, but
New clause inserted. the landlord may feel that by putting in an ice-cream shop it
Clauses 36 to 38 passed. will attract more people into that part of the centre or to the
Clause 39—'Grounds on which consent to assignment cagentre more generally, and therefore lift the value of the

be withheld. overall property for the landlord. Under my amendment, the
The Hon. K.T. GRIFFIN: | move: landlord will have the perfect right to do that on the basis of

Page 21, line 8—Leave out paragraph (b) and insert: change of tenant mix. . . o
(ab)  ifthe proposed assignee is unlikely to be able to meetthe 1 Ne lessor may require the premises for demolition—
financial obligations of the lessee under the lease; or another perfectly reasonable reason for not wanting to renew

(b) ifthe proposed assignee’s retailing skills are inferior toa lease—or it may be that the lessee has been a poor tenant
those of the assignor; or and has not complied with the terms of the lease. | do not
This amendment has arisen as a result of consultation wittmean just at the end of the lease, as the Hon. Angus Redford
industry, which requested the reinstatement of the wordseemed to imply in his response during the second reading.
currently in the Landlord and Tenant Act into the Bill and thelt certainly does not say that; it merely says ‘with the terms

Government agrees with the amendment. of the lease’. If one has not on an ongoing basis been paying
The Hon. CAROLYN PICKLES: The Opposition one’s rent, then one has not complied. If one pays one’s rent

supports the amendment. atthe end, even if one has been in arrears, | do not think that
Amendment carried; clause as amended passed. the lease has been complied with.
Clauses 40 to 42 passed. The Hon. A.J. Redford interjecting:
Clause 43—‘Notice to lessee of lessor’s intentions atend The Hon. M.J. ELLIOTT: It means that it would not be

of lease. atrivial breach of the lease. Nothing that | am proposing here
The Hon. M.J. ELLIOTT: | move: will deny the landlord the capacity to maximise their return
Page 22, after line 29—insert: from rental. It does not create a perpetual lease. What it does

(1A) The lessor must offer the lessee a renewal or extension diféate is a reasonable prospect of lease renewal.
the lease at a reasonable rent and on reasonable terms and The Hon. A.J. Redford interjecting:

conditions unless— ) The Hon. M.J. ELLIOTT: If somebody else comes
(a) another person has genuinely offered the lessor a higher re@‘ong and says, ‘l am prepared to pay a higher rent for this
for the premises, the lessee has been given an opportunity {0 !

match the higher rent, and has declined to do so; or property,” then you are gone. If the landlord wants to
(b) the lessor proposes to lease the premises for a different kindemolish or to change the mix, or if the lessee has not been

of business in order to enhance the opportunities for increased good tenant—all legitimate reasons—there is not a perpetu-

turnover for other businesses conducted in other premiseg] lease. A landlord could vexatiously refuse to renew a lease,

leased by the lessor in the vicinity; or . . . .
(©) the |essgr requires the premises);or demolition: or not necessarily to maximise profit by getting a better tenant

(d) the lessee has not complied, to a satisfactory extent, with th@f & change of tenant—all the good reasons why the landlord
terms of the lease, would want to do it. The landlord could want to do it because

and the reasons for not offering a renewal or extension of th¢he power of renewing the lease enables him or her to do

lease are set out in the notice given under subsection (1)(b). things which otherwise were not legal. The landlord could
This amendment is critical to whether or not the legislatiorsay, even though there are supposed to be limitations as to
will have any practical effect. There are countless exampleBow many hours a shop is open, ‘I want you to open longer.
of the power that is wielded by the landlord through the veryl know the Act says you do not have to be required to open
threat that a lease will not be renewed. We seek to givéor more than 65 hours, but if you do not open more than 65
tenants protection, in that they should not have to pay ketours | will not renew your lease.’ That is supposed to be
money. We seek to give them a whole lot of protections thatllegal, but the landlord would be able to do it.
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If the landlord wants to charge key money—which isagencies at the beginning of each financial year and which should
happening in the business right now, and that is why we ar# turn assist planning.

: o . » Other jurisdictions have already begun to introduce their budgets
trying to ban it—and the person says, “You cannot do that’into Parliaments prior to the end of the financial year. For example,

the landlord could say, ‘Well, look, if you complain about it the commonwealth Budget for 1994-95 was introduced into
| will not renew your lease.” All these so-called protectionsParliament during May 1994,

that we put in here can be killed by the refusal to renew a A Supply Bill will still be necessary for the early months of the
lease. If anyone cannot admit that, they are being dishone&p95-96 year until the Budget has passed through the parliamentary

h L - Stages and received assent.
with themselves because it is happening now. In the absence of special arrangements in the form of the Supply

The Hon. K.T. GRIFFIN: We are not going to finish this Acts, there would be no parliamentary authority for expenditure
part of the debate tonight. | will respond to the honourabléetween the commencement of the new financial year and the date
member tomorrow. on which assent is given to the main Appropriation Bill.

’ The amount being sought under this Bill is $600 million. This is

Progress reported; Committee to sit again. considerably less than the $1.8 billion provided by the Supply Act
in 1994. The difference is due primarily to the shorter Supply period
SUPPLY BILL which means that the normal operating expenses of Government

which need to be financed until the passing of the Budget are lower
) . than in the past.
Received from the House of Assembly and read a first The shorter Supply period also means that interest payments due
time. at the end of the first quarter of the 1995-96 year and which were
formerly included as part of the Supply Bill will now be included in

- . the Budget which will be introduced in June.
The Hon. R.I. LUCAS (Minister for Education and The Bill provides for the appropriation of $600 million to enable

Children’s Services):| move: the Government to continue to provide public services for the early
That this Bill be now read a second time. part of 1995-96. .
. Lo Explanation of Clauses
| seek leave to have the second reading explanation inserted cjayse 1 is formal.
in Hansardwithout my reading it. Clause 2 provides relevant definitions.
Leave granted. Clause 3 provides for the appropriation of up to $600 million.

In South Australia, the Budget has been traditionally tabled  The Hon. G. WEATHERILL secured the adjournment
towards the end of August each year. After allowing for deliberationg)f the debate

by Estimates Committees and debate by Parliament the Appr
priation Act is usually not passed until about November.
This year the Government has decided to table the 1995-96 ADJOURNMENT
Budget on 1 June 1995. The tabling in Parliament of the Budget at . . )
an earlier date offers a number of advantages, foremost among them At 12.3 a.m. the Council adjourned until Thursday 23

is the greater certainty which it offers the Government and itd~ebruary at 2.15 p.m.



