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LEGISLATIVE COUNCIL QUESTION TIME

SERCO AUSTRALIA PTY LTD

Wednesday 8 March 1995
The Hon. CAROLYN PICKLES: |seek leave to make

The PRESIDENT (Hon. Peter Dunn)took the Chair at  a brief explanation before asking the Minister for Education
2.15 p.m. and read prayers. and Children’s Services a question about Serco marketing.
Leave granted.
The Hon. CAROLYN PICKLES: An article appearsin
INTERNATIONAL WOMEN'S DAY today’s Advertiser detailing action taken by the South
) . Australian Institute of Teachers against cuts to school
~ The PRESIDENT: | remind members that today is the services officers of 1 per cent across the State. At the same
fifty-seventh celebration of International Women's Day.  time as there is an obvious concern about cuts to SSOs, | have
been advised that the Minister’s department has organised
meetings with Serco Australia Pty Ltd seeking to provide
LEGISLATIVE REVIEW COMMITTEE: MEAT support services to schools. Serco Australia Pty Ltd is a
HYGIENE REGULATIONS private organisation. | understand that departmental officers
. . contacted some school principals who the department thought
The Hon. R.D. LAWSON: | bring up the nineteenth \,.1d be interested in the Serco proposal.

report of the committee. This contact was made by telephone and they were invited
I also bring up the twentieth report of the committee, and© @ meeting, which | believe was held in the department. |

| seek leave to make a brief statement concerning it. understand that a presentation was given at this meeting by
Mr Chris Bowman, Serco’s Marketing Director. At the end
Leave granted. of the presentation, principals were asked to indicate whether

The Hon. R.D. LAWSON: The Legislative Review they would be interested_in a trial of private _school manage-
Committee has today resolved that no action be taken if1€nt. On 21 February, in reply to a question | asked, the
respect of the regulations under the Meat Hygiene Act madWinister told this Council no decision had been made by the
in December last year and in February this year. Thes&overnment or his departmentto proceed with trial propqsals
regulations were made pursuant to the Meat Hygiene AdY Serco for outsourcing school management. The Minister
1994 which came into operation on 1 December 1994. Th&aid in reply that he had some concerns with some aspects of
first set of regulations were promulgated on that dateth€ proposal and that he had established a working party to
essentially they were an interim measure which continued ifok at whether the idea should be trialled. My questions to
force the bulk of the old meat hygiene regulations. Then€ Minister are:
second set of regulations was promulgated on 23 February 1. Which aspects of the Serco proposal are of concern to
and came into operation on the first day of this month. Thesthe Minister? _
regulations introduced certain codes of conduct relating to the 2. 1S the Minister aware that a meeting of some members
processing of meat at slaughter works, pet food and poultr@f his department, some school prlnupals and Serco Austrgilla
Basically they were the same as the previous regulation§ty Ltd took place in order to promote its proposal? If so, will
However, new Australian codes of practice have beefhe Minister take action to stop any further activities of this
introduced and, amongst other things, they relate to thBature until such time as the working party can report back

production and processing of smallgoods. to him? _
] ] ) The Hon. R.I. LUCAS: If at first you do not succeed, try,
In view of the widespread community concern aboutyry ggain.

Garibaldi smallgoods, the committee was anxious to ascertain’ The Hon. L.H. Davis: And you still don’t succeed.
whether the issues arising from that tragic occurrence are Tha Hon. R.I. LUCAS: And you still don't succeed. The
being addressed in the new regulations. The committee Wa$,ader of the Opposition asserted in this Chamber a few
assured in evidence given to it that the new codes of practiGga ks ago, and to the media, that there was to be a meeting
will be of assistance in this regard and that new nationay, ¢ yery day at Smithfield Plains High School, and that the
codes are being formulgted anq will be adppted. Itis not thes 5y ernment had agreed to a two year pilot program with
function of the Legislative Review Committee to rule Upongereo. That was the statement made by the Leader of the
governmental policy or upon any policy underlying regula-g ), osjtion: the Government had agreed to a two year pilot
tions. However, it was the feeling of the committee that th rogram with Serco, and that there was to be a meeting at the

new regulations, especially in so faf as they include thgithfield Plains High School with the full concurrence of
production of smallgoods, are an improvement on the,. Government.

previous regime and the committee accordingly resolved to They were the claims the Leader made in this Chamber;

take no action in relation to them. they were the claims she made in the public arena. The
Leader of the Opposition has been left with a huge amount
of egg all over her face because, as | indicated on that day,
and | do so again today, the Government has made no
Hecision in relation to a pilot program for the Serco proposi-
tion, and that any suggestion by the Leader of the Opposition
in or out of this Chamber that the Government had made a
decision to allow a pilot program of two years for the schools
Leave granted. associated with Smithfield Plains was in fact wrong.

HOSPITALS DISPUTE

The Hon. K.T. GRIFFIN (Attorney-General): | seek
leave to table a copy of the ministerial statement made i
another place by the Minister for Industrial Affairs in relation
to the hospitals dispute.
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The Hon. R.R. Roberts interjecting: closed off by the very Government and Minister who pulled

The Hon. R.I. LUCAS: We have not made a decision. It out all stops to ensure that the Mount Burr sawmill, coinci-
is as simple as that. | would have thought that even théentally located in the Minister’s electorate of MacKillop,
Leader and the Deputy Leader of the Opposition couldvas given access to a guaranteed resource to ensure that it
understand something as bald and as simple as that. We hatayed open.
not made a decision. | cannot be any blunter than that. | My constituents are also concerned that some Mount Burr
would hope that meetings are under way with departmentamployees, when redeployed to Nangwarry, were paid
officers and principals about a whole range of thingstravelling costs, yet Nangwarry workers have been told that
including, of course, the proposition of the Serco proposaho such arrangement will be entered into should they be
that has been put to the department. | do not mind discugerced to travel. My constituents have indicated to me that
sions, but there has been no decision. We indicated that vieey consider that the Government, through Forwood
would establish a working party which has been establishedProducts, has a double standard in relation to the treatment
The Association of Principals has now nominated a represerf its Nangwarry work force as opposed to the Mount Burr
tative to sit on the working party together with departmentalwork force. Therefore, my questions to the Attorney-General
officers to look at the particular proposition from Serco. are:

I do not intend, this afternoon, to indicate the aspects of 1. Will the Minister for Primary Industries, through
the proposition about which | had some concerns. They areorwood Products, provide a guaranteed log resource to the
matters that | believe the working party will first need to Nangwarry sawmill to ensure that it will not close after 30
address, provide advice to me and then the Government willune and, if not, why not?
make a decision. 2. Should the Nangwarry mill close and the workers be

The Hon. Carolyn Pickles interjecting: redeployed to Mount Gambier, will the Minister assure that

The Hon. R.I. LUCAS: You quoted the facts. | said that assistance is provided to those workers to enable them to
| had some concerns. | told Serco | had some concerns; | tokdavel the 64 kilometre round trip consistent with arrange-
the Leader | had some concerns. There is nothing secretiveents made with the former Mount Burr employees and, if
about that. This issue ought to be considered and then we witlot, why not?
make a decision. It does the Leader of the Opposition no good The Hon. K.T. GRIFFIN: | will refer those questions to
to be running around indicating that the Government hasny colleague the Minister for Primary Industries and bring
made a decision that a two year pilot program is going aheaoack a reply.
in the northern suburbs and naming the schools. That was of
great embarrassment to some of the schools and the principals CHEMICAL SPILL
concerned who have indicated concern to the department that .
the Leader of the Opposition was naming their schools as The Hon. T.G. ROBERTS: | seek leave to make a brief
being involved in a pilot program when they know that theyexplanation before asking the Minister for Transport,
are not involved in a pilot program and when the GovernmenfepPresenting the Minister for the Environment and Natural
knows that they are not involved in a pilot program. It seemd€sources, a question about the CSR chemical spill.

to be another figment of the Leader of the Opposition’s Leave granted. o
imagination. The Hon. T.G. ROBERTS: At about this time last week

in Mount Gambier 40 000 litres of dangerous chemical was
NANGWARRY MILL discharged while being unloaded and leaked into the uncon-
fined aquifer. Théorder Watclon Friday reported that the

The Hon. R.R. ROBERTS: | seek leave to make an EPA was down there to investigate and hold discussions. It
explanation before asking the Attorney-General, representingdicated that test bores were being drilled to see what
the Minister for Primary Industries, a question about thedamage had been done by the run-off from the CSR mill
future of the Nangwarry sawmill. which then polluted the underground bore that is part of the

Leave granted. unconfined aquifer.

The Hon. R.R. ROBERTS: | am advised by a number There is concern in Mount Gambier about any run-off and
of constituents that Forwood Products Nangwarry sawmill iollution in the area because the unconfined aquifer is
facing an uncertain future due to the lack of guaranteed satvoneycombed with cavernous caves, and it is an area that is
log resource after 30 June this year. Nangwarry employeasmchartered and unmapped and in a lot of cases Mount
have accepted that their establishment will be up for sale lat&eambier’s drinking water is sometimes put at risk. The ABC
on as part of the Government’s policy and, given thatelevised a program on Thursday which indicated a conspira-
acceptance, they are concerned to ensure that the new owmgr of silence in the South-Eastern region regarding the
has a chance to continue the operation, thus providingeporting of this spill. ThéBorder Watchdid highlight it on
employment for about 150 employees at Nangwarry, whiclithe Friday, although the spill occurred on the Wednesday.
is currently in the electorate of MacKillop but has beenThe people of Mount Gambier are concerned that the
transferred to the electorate of Gordon for the next electiorunconfined aquifer could possibly have links to the Mount
My constituents are concerned about the future of their job&ambier water supply. The EPA has made some statements
in the community. and has said that it is quite confident that there is no linkage

Forwood Products has indicated to its Nangwarryor any danger to the drinking water in the area. To ensure that
workforce that full-time employees will be redeployed to thethis does not recur, | direct the following questions to the
Mount Gambier sawmill or offered employment at IPL. The Minister:
location of these two options involves a 64 kilometre round 1. What changes has CSR made to its current work and
trip, and Forwood Products has told its Nangwarry employeesonfinement practices at the discharging and unloading areas
that travelling costs must be borne by individual employeesfor the dangerous chemicals that it uses; and will it make sure
My constituents are concerned that their future is beinghat such a spill will not occur again?
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2. What potential for damage is there to both the confinedhing is that someone like the Hon. Mr Elliott with his
and unconfined aquifer in the area? political ethics in relation to these issues will come into this

The Hon. DIANA LAIDLAW: | will refer the honour- Chamber and this week will think of MBf, next week ABC
able member’s questions to the Minister and bring back ar whatever, and the following week it will be another

reply. company.
Members interjecting:
POLITICAL DONATIONS The Hon. R.I. LUCAS: The Hon. Mr Elliott, with his

__ political ethics, will come into this Chamber and this week,

The Hon. M.J. ELLIOTT: | seek leave to make a brief as | said, it will be MBf, next week it will be somebody else
explanation before asking the Leader of the Government ignd the following week it will be somebody else again. That
this place a question about Catch Tim. is the difficulty in relation to this particular—

Leave granted. Members interjecting:

The Hon. M.J. ELLIOTT: Over recent days | have  The Hon. R.I. LUCAS: | do not know who itis. That is
received a number of phone calls from people expressinghy the Liberal Party has a fundraising code which states that
concern about the identity of Catch Tim and what its truemembers of Parliament should not know who the donors to
reason might be for making donations. | had intended to asfye Party are. The Labor Party obviously might be acting
a question yesterday but, when the Liberal Party said in theontrary to its own guidelines.
morning that it was going to release the identity later onthat Members interjecting:
day, | chose not to ask a question. We now know that a The Hon. R.l. LUCAS: Have a look at your own
couple of philanthropic accountants are based in Hong Konfiindraising code; speak to your former State Secretary. You
who give money to people around the world on the basis o4re allowed to take donations up to $3 000, | am told. But the

encouraging eponomip reform. o code is that members of Parliament are not to know the
The Hon. Diana Laidlaw interjecting: names of the donors, because we are then in a position to
The PRESIDENT: Order! make judgments about MBf or any other company without

The Hon. M.J. ELLIOTT: Anyone to whom | have knowing whether it has made a contribution to the political
spoken so far will say that this does not really clarify who theParty. If, for example, members of Parliament or members of
real donors are or what the real purpose of that donation waghe Government know the names of the companies or people
Any number of allegations have been made, but those whiclyho are making donations, they are in a position of potential-
have come to me most frequently have related to ong being influenced. The fundraising code is quite explicit.
particular company, and that is MBf. Within a month of the The Premier does not know, the Leader of the Government
election result being known MBf announced that it wasin this Chamber does not know and the Attorney-General
purchasing the Wirrina resort. It was then suggested that thgoes not know. The people who know are the President of the
Government would be spending money on upgrading the roadberal Party and the members of the Finance Committee of
to Cape Jervis from where MBf already ran the Sealink fernthe Liberal Party, and that is as it should be. Itis the same for
to Kangaroo Island. In November the Government announceghe Labor Party.
that it had agreed to spend $13 million over two and a half The Hon. K.T. Griffin: Except for Brian Burke.
years in infrastructure—mainly on roads, water and sewerage. The Hon. R.l. LUCAS: That was a very good interjection

There have also been statements in the media that MBf isy the Attorney-General. That is the same as it is meant to be
interested in gaining a second casino licence in Soutfor members of the Labor Party who follow its fundraising
Australia. More recently, the Minister for Housing, Urban code. The Labor Party’s fundraising code states that members
Development and Local Government Relations has issuedgf Parliament should not know the names of donors to the
ministerial amendment to the local development plan—a leggdolitical Party, with the exception of donations up to $3 000.
but relatively unusual occurrence—which allows not only aThat is the Labor Party’s fundraising code which, in its
resort development, which was already allowed under thémportant principles, is exactly the same as the Liberal
existing development plan, but the building essentially of éParty’s fundraising code. Those who make the decision in
new town. Finally, the Government’s closure of fisé&and  Government—the members of the Cabinet—do not and
Seawayhas left MBf in a dominant position as owner of the should not know. It might be different in the Democrats—
Kangaroo Islan&ealinkwhich is the predominant carrierof ~ Members interjecting:
freight to Kangaroo Island. It has also more recently pur- The PRESIDENT: Order!
chased one of the major airlines serving Kangaroo Island. The Hon. R.I. LUCAS: There might not be a fundraising
Each of these actions has caused concern in its own right. Myode for the Democrats. It may well be that the Hon.
questions to the Minister— Mr Elliott knows personally all the people who provide

Members interjecting: money to the Democrats. It may well be that he knows that

The Hon. M.J. ELLIOTT: That is not the case if you and they do not have a fundraising code in the Democrats. It
read the media reports very carefully, which | have done. Mynay well be that that is the Democrats’ proposition, but that
questions to the Minister are: is not a proposition that the Government supports. We do not

1. Willthe Government, after consultation with the Partybelieve that the Hon. Mr Elliott should be able to walk around
machine, confirm that MBf was not in any way directly or on behalf of his political Party, canvassing for money from
indirectly linked to the Catch Tim donation? businesses or unions in South Australia, accept $10 000 from

2. Secondly, with the Liberal Party’s refusal to divulge a company or an individual, and then vote on those particular
the real source of funding, how will it avoid continued issues that might relate to that company in this Chamber.
speculation which has linked a number of companies to that If that is the position of the Hon. Mr Elliott, let him stand
particular donation? up in this Chamber and say that that is the position that he

The Hon. R.I. LUCAS: | will refer those questions to my supports as the Leader of the Democrats. Let him stand up in
colleague in another place and bring back a reply. The saithis Chamber and say that. We will not hear anything from
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the Hon. Mr Elliott. We do not know about the fundraising contractor. These members believe that they will teach the
code of the Democrats, do we? We do not know about theitontractors the skills that they have learnt over the past 20 or
fundraising code. Maybe he thinks it is all right that he can30 years and that they will be put off and the new crews will
walk around as a bagman for the Democrats collecting mondye kept on, which is totally unacceptable. Will the Minister
from businesses and unions, trading his votes for whatevénsist that that two year period extend to 10 years, and that
particular issue. Maybe that is the approach of the Democratjese people should at least be given that range because of
but at least the Liberal Party and the Labor Party have ¢heir skills and the experience they have in that department?
fundraising code which says that those people who make the The Hon. R.I. LUCAS: | will refer the honourable
decisions should not know and do not know the names of themmember’s question to the Minister and bring back a reply. |
donors to their political Parties, and that is the way it shouldsuspect that the answer to the question will be ‘No’, but I will
be. nevertheless refer the question and bring back a reply.

I would have hoped that that is the way it ought to be for
the Australian Democrats. Let them stand up in this Chamber GLENTHORNE FARM
and publicly and indicate what their fundraising code is, but
do not let them come in here with the political ethics of the The Hon. BARBARA WIESE: | seek leave to make a
Hon. Mr Elliott and this week mention one name, maybe itPrief explanation before asking the Minister representing the
is MBf because this has been done, and then next week maldinister for Housing, Urban Development and Local
up another name and suggest it is somebody else, and evéppvernment Relations a question about Glenthorne Farm.
week for the next two years come in with another name and  Leave granted.
try to suggest that something improper has been done in The Hon. BARBARA WIESE: In 1992 the 2020 Vision
relation to the particular issue. planning strategy for southern Adelaide was released, and this

So, Mr President, in relation to that aspect of this particuStrategy contemplated subdividing the CSIRO owned
lar matter, the ball is completely with the Hon. Mr Elliott. | Glenthorne Farm on the corner of Majors Road and South
have indicated, as the Government has indicated, that | do nitoad at O’Halloran Hill for housing. About a month later in
know the names of the donors to the Liberal Party, and thdhe Southern Timesn 26 August 1992, the member for
is the way it ought to be. Fisher, Bob Such, was reported as saying:

Glenthorne Farm was considered as ‘the lungs of southern

Adelaide’ and to consider housing without community consultation
PERSONAL EXPLANATION would be an outrage.

The Hon. DIANA LAIDLAW (Minister for MY questions tothe Minister are:

. .nin 1. Isthe Government aware of renewed speculation that
Transport): | seek leave to make a personal explanation in g
relatioel to)Catch Tim and the Hon. I[\)/Ir Elliott. P the CSIRO land at Glenthorne Farm may be subdivided for

housing purposes?
Leave granted. . .
The Hon. DIANA LAIDLAW:  In his explanation to his 2. Isitthe case that no such subdivision could take place

question to the Leader of the Government in the CounciFlnleS.?. tT.e l,fmd is rezoned from its present rural B
about Catch Tim, the Hon. Mr Elliott inferred thatdecisionscags'l'c?h'on' tof the State G ¢ required bef.
made by me had been influenced by a donation to the Liberal - 'S the consent ot the Stale overnment required betore

Party. He referred to roads to Cape Jervis and also th@ny such rezoning for housing subdivision can take place?

decision in relation to thésland Seawayl wish to refute 4. Does the Government agree with Dr Bob Such's view
without any hesitation that | have any knowledge of anythat to consider housing vy|thout community consultation
donation to the Liberal Party, nor should I. To make suchvould be an outrage; and, if not, why not? o
inferences in this place is absolutely scurrilous, and | can - Will the Government give an assurance that it will
assure members that no decision of mine has ever be@heserve the Glenthorne land as open space; and, if not, why

influenced in that way. not? .
The Hon. Carolyn Pickles interjecting: The Hon. DIANA LAIDLAW: | will refer the honour-
The PRESIDENT: Order! able member’s question to the Minister and bring back a

The Hon. DIANA LAIDLAW: | suggest he does not "€PIY-
even whisper such suggestions outside this place, because he

) . : WOMEN IN PARLIAMENTS
will be in court in a moment.

The Hon. ANNE LEVY: | seek leave to make a brief
EWS RESTRUCTURING explanation before asking the Minister for the Status of

Women a question about the Women in Parliaments discus-
The Hon. G. WEATHERILL: | seek leave to make a sjons paper.

brief explanation before asking the Minister for Education | eave granted.

and Children’s Services, representing the Minister for The Hon. ANNE LEVY: The Commonwealth-State
Industrial Affairs, a question about contracts in the EWS. \inisters’ Conference on the Status of Women in 1993
Leave granted. commissioned a paper to be prepared on women in Parlia-
The Hon. G. WEATHERILL: In the Engineering and ments in Australia and New Zealand. This paper was
Water Supply Department at the present time a series gfresented to the conference in 1994 and was released, stating
people have taken early retirement and the people who havkat it was intended for wide distribution in the community
remained in the department are those who are the most skilleshd that it would result in open, informed debate. It has many
in that area. These people have been told that when thateresting pieces of information in it, including tables
contracts are let in the Engineering and Water Supplghowing how women's success rate as candidates for
Department they will be offered a two year contract with theParliament is less than that of men. For instance, at the last
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Australian Federal election, only 6 per cent of women were The Hon. DIANA LAIDLAW: No; she pointed over
successful in being elected, whereas 19 per cent of maleere.

candidates were successful in being elected. The correspond- The PRESIDENT: Order! Will the honourable member
ing figures for the last New Zealand Parliamentary electiongjithdraw those remarks and apologise?

were 10 per cent success rate for women candidates and 16 The Hon. ANNE LEVY: Mr President, if you wish me
per cent success rate for male candidates. to withdraw the remarks, | am happy to do so.

Furthermore, the document shows clearly that the The Hon, DIANA LAIDLAW: | understand all members
progression of women to ministerial positions once they entéfecejved the report about six months ago and, from the brief
Parliament is likewise inhibited and that glass ceilingsgiscussion | have had with members of the Liberal Party, |
obviously operate within Parliaments. Only nine and 10 pegno that the three members seated behind me have read the
cent of all the women members currently in the Australlan(eport_ | know that, in particular, the Hon. Mr Redford, who
and New Zealand Parliaments are Ministers, whereas 15 pf'a member of the Joint Committee on Women in Parliament,

cent and 22 per cent of all the men in Australian and New,aq taken a keen interest in the contents and the recommenda-
Zealand parliaments have become Ministers. The glasgs.

ceiling is alive and well. I have spoken to many people about
this discussion paper, and | have yet to meet anyone who has DISCOUNTING
read it.

The Hon. A.J. Redford: That's not true. You have at The Hon. T.G. CAMERON: | seek leave to make a brief

least two colleagues in this place who have read this. Wexplanation before asking the Minister for Consumer Affairs
have a whole committee on the subject. Why don’t you come, question about retail discounting.

and give evidence to the committee? Leave granted.

The Hon. ANNE LEVY: Of the people outside  thg Hon, T.G. CAMERON: There appears to be a

- rowing practice by some retailers to advertise large dis-

Parliament, | have yet to meet anyone who has read it. Thg
may mean that | am not talking to the right people, and quite, nts off the normal or recommended retail price of their

obviously one would not expect every one of the 500 00Qy,44s. Consumers who are attracted by these advertisements
women in South Australia to have read it. However, Iahq \who often purchase these goods then find out that the
commend the document to any member who has not yet reqlscqunt is illusory; that is, they can often buy these goods
it. Itis a mine of useful information and I certainly hope that o |ge\where at a similar price or less than the advertised
each member of the select committee on this matter hagiseqnt price. The sale of oriental rugs is a prime example.
received a copy of the document and has studied it Veryynay this area can be a difficult one for legislation, and the

carefully. My questions are: , Minister may be able to provide a simple answer to my
1. How many copies of this discussion paper Wer&yyestions. My questions are:

produced? 1. Isthere an islati i
o . y legislation that provides these consumers
2. What has been the method of distribution? with any legal redress?

3. Does the Minister know how many copies have been 5 ¢ here js not, can the Minister examine the subject

distributed in South Australia? - with a view to introducing legislation that would make it an
4. What feedback has the Minister had from it offence artificially to inflate the price of goods and then
The Hon. DIANA LAIDLAW: | am sorry to learn that  giscount them?

the honourable member is not talking to the right people 3 ¢ hossible, could the Minister examine the feasibility

because certainly | understand that 2000 copies werg; ; ielati ; ;
oe . . introducing legislation to provide protection for consumers
distributed in South Australia. The fact that people may nof, g €9 b b

) . 4 ught by these sales techniques?
have read it does not mean that they have not received it, anél ght oy g

. The Hon. K.T. GRIFFIN: There is already legislation,
tze(r)n(ﬁ v(\;?rﬁscigﬁ:glyas?:é:\rr;? :)huegiiggtrirg) ?1 oi;rgymb;ﬂ%zt.olf%nd when complaints about illusory discounts are made to the

D X . ffice of Consumer and Business Affairs they are followed
distribution was determined by the Office for the Status Offj)p. The legislation is the Fair Trading Act in this State and

\rlnvgmﬁn'lilsthtigtcv?lgﬁlgeéidathartotr:?;tgfzg:?egg# Iev:ri\éi’ghe Commonwealth trade practices legislation, which has a
9 pprop art devoted to consumer protection, particularly in relation

ghrougs ?]ng otherV\:jor'?eg intlereste(gin su?hpm?tters. : be"iré a variety of practices that are illegal. Quite obviously
that both State and Federal members of Parliament in this . . : :

. P : isrepresentation by any trader in relation to products or

féitte_were to receive one, and public libraries also WeTServices is a basis for some civil action, but it is covered more

The Hon. A Lewv: Giaaling Gertie obviouslv hasn't than adequately by the Fair Trading Act and the Trade

€ Hon. Anne Levy.519gling Sertie obviously hasnt - practices Act. If the honourable member knows of particular

got one. instances that he would care to draw to my attention, | am
The Hon. DIANA LAIDLAW. | think that that reference o ainly prepared to refer them to the Commissioner for

should be withdrawn and that the honourable member shouldlonsumer Affairs and have them investigated. If there are
apologise for referring to a member of Parliament in that Way,iher matters which | may need to draw to the honourable

The PRESIDENT: Is that your request? member’s attention | will ensure that the Commissioner has

The Hon. DIANA LAIDLAW: - That is my request. a look at the question and, if anything further needs to be
The Hon. T.G. Cameron: We did not know who itwas  added to it, | will bring back some further information.

until you turned around.

The Hon. DIANA LAIDLAW: No; the honourable PAYROLL TAX
member pointed to him. Now she is looking innocent and
coy, when she is far from innocent and coy. The Hon. T. CROTHERS: | seek leave to make a brief

Members interjecting: explanation before asking the Minister representing the
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Treasurer a question about the avoidance of State Govern- 1. As the State’s Treasurer, what will you do in respect
ment payroll tax and other State charges. of gathering the State payroll tax which these cheats are not

Leave granted. paying?

The Hon. T. CROTHERS: An article on the front page 2. South Australian restaurants operate under a State
of the Advertiserof Saturday 4 March 1995 entitled, ‘Restau- award. What, therefore, will you and your Government do to
rants caught in $2.5 million tax dodge’ and written by ensure that proper payments are being made in respect of the
reporters John Drislane and Paul Starick points out theompensation cover for those employees for whom either no
following facts: records are kept and who are paid cash under the counter but

1. There is a thriving black economy involving millions who are required by State law to be covered by their employ-
of dollars of secret payments to staff. And this fact, couplecer for a work-related injury?
with others, emanated out of a major investigation in this 3. If workers come under a State award but are not
State by the South Australian branch of the Australian Taxovered for injury, do you agree that, in the event of an

Office. uncovered worker being injured, the State’s taxpayers will
2. The investigation centred on 50 of the 700-pluspick up the injured worker’s health costs when the worker is
restaurants located in South Australia. on the way to recovery and rehabilitation?

3. Of the 50 restaurants investigated, 15 were found to 4. If these sizeable levels of monetary obligations are
have made cash payments to staff without deducting tax. being avoided, does this saddle thena fideoperator in the

4. The income tax due in these cash payments totalleBouth Australian hospitality industry and the general South
almost $1 million. Australian taxpayer with an additional tax burden, which is

5. Some of this city’s top restaurateurs are now facingeing illegally avoided by these cheats to whom | have just
prosecution for a range of offences, including failure toreferred?
deduct taxes from wages and not keeping proper wage The Hon. R.l. LUCAS: | will refer those questions to the
records. Many part-time workers in the industry who wereTreasurer and bring back a reply.
given cash-in-hand payments were students receiving the
Austudy allowance or unemployed people on welfare PEDAL CYCLES
benefits.

6. The Australian Taxation Office believes that many of The Hon. SANDRA KANCK: | seek leave to make a
these people have not declared their income from thei@rief explanation before asking the Minister for Transport a
restaurant work. question about pedal cycles.

7. The investigation took 18 months and involved tax Leave granted.
staff posing as customers and counting staff on the premises The Hon. SANDRA KANCK: [ refer the Minister to a

of the restaurants they were investigating. report on bicycle dual mode transport, prepared by the
8. This information gathered was then checked lateMawson Graduate Centre for Environmental Studies at the
against the official records of the restaurant. University of Adelaide. The report points out that Adelaide’s

9. In some cases tax was being deducted from employeegenerally flat terrain and dry climate make it an ideal city for
wages by employers but was not being forwarded to th€ycling, despite the fact that some roads are hazardous for
Australian Taxation Office, yet in other instances no recordgyclists. The report says that there are currently very few
were kept at all of cash payments to staff. secure bicycle storage facilities at stations or bus stops, and

10. The Australian Taxation Office says that, apart fromtaking bicycles on trains creates problems for other commut-
tax breaches, many restaurants were also found to be avoidiggs, particularly during peak hours, due to a lack of dedicated
other business obligations, such as the superannuati@md well designed on board bicycle storage areas in most
guarantee levy, fringe benefits tax, possibly worker'scarriages, and the requirement of an extra ticket for bicycles.
compensation payments, and other industrial relations Encouragement of so-called ‘dual mode travel’ increases
provisions of the award. the number of people within easy access of the public

11. The President of this State’'s Restaurantgransport facility. Installation of more secure bicycle parking
Association, Mr Nick Papazahariakis, recently said that hés cheaper and more space efficient than the provision of car
attributed the findings of the Australian Taxation Office toparking. | refer the Minister also to the Government's often-
inexperienced restaurateurs unwittingly avoiding paymentsstated policy of increasing patronage on public transport, and

12. The proprietor of one of Adelaide’s top restaurantsjts particular concern with the comparatively high per
Alphutte Restaurant, Mr Leo Schadegg, said that lack opassenger cost of suburban passenger trains. My questions to
knowledge about tax regulations was no excuse for thée Minister are:
breaches. 1. Hasthe Minister read the report in question? If she has,

13. The Australian Taxation Office’s crackdown in this does she believe that many of the recommendations in the
industry is part of a continuing probe of small businesseseport could lead to increased patronage on suburban
particularly restaurants, which is hoped to net at least an extfassenger trains?
$825 million per year nationally. Truly, without wishingto 2. What consideration, if any, has the Minister given to
express an opinion, that would seem to be a staggerinuilding more bicycle lockers at major interchanges, railway
amount of money which, if correct, would seem to mean thastations and bus stops? What consideration, if any, has the
South Australia’s share of this $825 million must be, at theMinister given to free travel for bicycles on trains?
most conservative estimate, at least $50 million annually. My 3. What consideration, if any, has the Minister given to
guestions, which | direct to the Treasurer, through thehe active promotion by the Passenger Transport Board of
Minister for Education and Children’s Services, in a State—dual mode transport?
we are told by the Government—that is desperately strapped The Hon. DIANA LAIDLAW: | have not read the report
for income, and which are particularly important, are asspecifically referred to by the honourable member, but | have
follows: read many others on the subject. | also wrote the Liberal
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Party’s cycling policy, which seems very familiar in relation classified prisoner in the centre, as | think occurred in a
to the recommendations to which the honourable member hascent case, the centre has proven to be a good rehabilitation
just referred. Certainly, our policy highlights that Adelaide centre and training ground for bringing back into the
is a cyclists’ paradise and we aim, by the year 2000, to doubleommunity people who have difficult records. Cadell has also
the number of people cycling in South Australia, particularlybeen very good for young people in being able to isolate drug
within the city of Adelaide. One initiative we have taken in free prisoners into the Correctional Services units and the
that regard is the revamping of the Cycling Unit within the programs that it offers.
Department of Transport. Itis now called Bike South and has There is much concern and confusion. | understand that
a new manager, Mr Terry Ryan, and the money for that unithe problems at Port Lincoln have been put to rest. The
was doubled in the last budget. Minister has given an undertaking that Port Lincoln gaol will
Members who attended WOMAD may have seen theemain, but the uncertainties relate to Cadell and its future as
success of the first secure compound ever built for an outdoer training centre. Therefore, my questions are as follows:
event of that nature. | am told that every night it was full with 1. Will the Minister say whether or not Cadell Training
thousands of bikes. The Bicycle Institute wrote to me thisCentre is to be closed or if its role is to be changed or altered?
week applauding the Government's initiative and, in particu- - 2 |f so, when will these alterations or changes take place?
Iar,.Terry Ryan’s efforts in relation to that bicycle compound, 3 |t cadell Training Centre is to be closed, what will
which, incidentally, was staffed by volunteers from thep,nnen to prison officers and other officers at the centre? Will
Bicycle Institute and othe_r organisations. It has since bee[bey be transferred to other prisons or departments?
suggested that a secure bicycle compound be installed at Sky The Hon. K.T. GRIFFIN: | will refer the questions to my

Show anq the Fringe. | heartily agree to those suggestions a glleague the Minister for Correctional Services and bring
have written to Terry Ryan, Manager, Bike South, an ack a reply
; i

suggested that negotiations be undertaken with thos
organisations and more, such as State Opera for Operain the POSSUMS
Park, the Festival, Glendi, and a range of other major events.

In respect of dual mode transport to which the honourable The Hon. M.S. FELEPPA: | seek leave to make a brief

member refers, we have ordered at least one bike rackypianation before asking the Minister for Transport,

possibly more, from Canada, where bike racks have beeRresenting the Minister for Health, a question about possum
implemented at the front of buses. We will be commencinggat.

a pilot program whereby three bikes can be secured at the
front of a bus at any one time. That equipment is to be tested Leave granted.

to discover whether it can be made under licence here in '€ Hon. M.S. FELEPPA: Although possums are a
South Australia protected species in South Australia, their interstate cousins

| have not made the progress | would have liked with'® being imported and served up for South Australians to eat

respect to trains because TransAdelaide has been very baS 2 delicacy. Making use of our native wildlife for food as

in terms of competitive tendering and a whole range Of'§|¥ alternative to introduced hoofed cows and sheep is
of comp 9 9 ossibly a sensible suggestion. However, the issue is fraught
restructuring issues. The General Manager made a plea |

. . . . th danger from health scares in relation to the risk of
last year th_atl .ha.‘q to give abit more time to implement SomP@é\ndan(_;ering whole species. The possums being eaten by
of our cycling initiatives on public transport because | was

asking so much of evervone. and | accepted that that w South Australians are from Tasmania, where there is an
9 yone, P aesxport possum farm. Therefore, | suggest that the following
probably so. Therefore, in terms of travel and secure storal

on trains, | have let that matter rest for some time. | argﬁggzﬂgrtﬁ aneii(gotc;l?](qeeaarllsovagrg?ut;ﬁf[girﬁ South Australians can

certainly very encouraged to see the honourable member’s . . .
strong support for cycling. | will read the report and continue 1. What health regulations pertain to the slaughtering of

to implement positive initiatives to promote cycling in South these animals’ . )
Australia. 2. What are the conditions of confinement for those

animals?
CADELL TRAINING CENTRE 3. What is the size of the possum population in Tasmania?
The Hon. DIANA LAIDLAW: | thank the honourable

The Hon. T.G. ROBERTS: | seek leave to make an member for his interesting questions, to which | will certainly
explanation before asking the Attorney-General, representingeek prompt replies and bring them back to the Council.
the Minister for Correctional Services, a question about
Cadell Training Centre.

Leave granted.

The Hon. T.G. ROBERTS: Rumours are floating around
in the Riverland that the life of the Cadell Training Centre is
running out and that it is possible that a restructuring program
for Correctional Services in conjunction with the Govern- MATTERS OF INTEREST
ment’s intention to build a new 600 bed prison might sound
the death knell for the centre. It would be sad if that option The Hon. J.F. STEFANI: There has been much debate
for the permutations that are required within Correctionabbout WorkCover legislation before this Parliament. In a
Services is removed as the centre has served a sound purptage advertisement on page 25 of tAdvertiserof 11
for training and has become the life blood of Cadell and thé-ebruary 1995 inviting workers to a public rally, the Coali-
surrounding Riverland areas. It has school and communityion for Fair Workers’ Compensation indicated that the
services that feed off the centre’s being in place and, despitdvertisement was sponsored by various organisations,
the occasional glitch by Governments in putting the wrongncluding the Greek Welfare Centre, the Federation of
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Spanish Speaking Communities, the Ethnic Communities Of the old seven Anglo-Saxon kingdoms of England, three
Council and the United Ethnic Communities. of them at least had Parliaments which were known as the
| have made contact with the office of each of theseWitan; thatis, the northern kingdom of Northumberland, the
organisations and in each instance | was advised that maidland kingdom of Offa of Mercia and the kingdom of the
authority was given by the organisation to publish its namaVest-Saxons; that is to say, Wessex. Under Alfred, of course,
and, more importantly, that no moneys were paid by théhey managed to succeed in combining the seven kingdoms
individual organisations to sponsor the advertisement. Thtogether. Those were the Witans and we get our word ‘wit’,
facts surrounding the involvement of these organisations witlr lack of wit, from that particular old English phraseology.
the Coalition for Fair Workers’ Compensation are as follows. A very old Parliament which still exists, of course, is the
In the first instance, contact was made with each of thé&arliament of the Isle of Man, known in the Manx tongue as
agencies by the Coalition of Fair Workers’ Compensatiorthe Tynwald or, again, ‘meeting place’. It is a Cymbrian
offering to provide information about the proposed change€eltic tongue, Tynwald, from the Welsh Celtic, as opposed
to the WorkCover legislation. Each organisation nominatedo the celtic of Ireland and Scotland. Of course, the oldest
a representative to attend information meetings, which lateParliament of all that is still constant and running is the
become short strategy meetings organised to plan proposédthing, located in Reykjavic in Iceland. The Althing was
action against the WorkCover changes, including a publidirst formed in the year 930 AD and continues on to serve as
meeting which was later held in the Irish Hall. At the Irish the Parliament of that nation. So, it has been in existence for
Hall people who attended were asked to donate money for thever 1 000 years.
campaign that was being organised to oppose the WorkCover Of course, two items occur which one should note in
legislation. Not all organisations were able to confirmrespect of the evolution of the Westminster system of
whether their representatives attended the Irish Hall meetinGovernment. One was the fight between John and the barons,
or donated money personally to the voluntary collection. which resulted in the so-called Magna Carta—or, translated
Therefore, it is important that the facts be placed on thédrom the Latin, the Great Charter—imposed on John
public record in order to correct the misconception created bizackland, or John I, by his Anglo-Norman barons, as |
the advertisement organised by the Coalition for Faimunderstand it in Runnymede, a meadow situated near the
Workers’ Compensation and for me to indicate clearly thafThames River. One should not be misguided by that, because
the Greek Welfare Centre, the Federation of Spaniskhat was merely the rich protecting themselves and their land
Speaking Communities, the Ethnic Communities Council androm the vagaries of the King. It was not the sort of
the United Ethnic Communities did not sponsor any of theParliament that we know which purportedly represents all
costs associated with the placement of the advertisement.people; it was a Parliament to entrench the wealthy and the
Also, | have been advised that the four organisations ditandowner in England, which, unfortunately, still exists to
not give authority for their names to be used in connectiorthis day.
with the advertisement dated 11 February 1995 which was The other matter of some significance concerns Oliver
published without their knowledge or approval. Cromwell and the dispute that Parliament had—led so ably
by Speaker Pym—in respect of the rights of the King, the
The Hon. T. CROTHERS: | intend to utilise my five  rights asserted by Charles I, which brought about a clash with
minutes to speak on the institution of which the 22 member®arliament and his execution in 1649 and the ruler, the

in this Chamber are the elected stewards. protector, Cromwell. That was the situation that led to the
The PRESIDENT: Order! There is far too much start of the emergence of Parliament as we know it.
background noise. The PRESIDENT: Order! The honourable member’s
The Hon. T. CROTHERS: | am reminded of the French time has expired. His potted history of the development of the
philosopher, Descartes. Parliament can continue next time if he wishes.
The Hon. R.D. Lawson:So am |. The Hon. T. CROTHERS: | would just say this, Mr

The Hon. T. CROTHERS: You would be—you look so  President, that sometimes the Parliament is ill-used, as it was
like him. Descartes said, ‘Je pense, donc je suis’ (I thinklast week when an interjector appeared in the public gallery
therefore | am.) So it is with this institution. It is here; it and was most unfair in the way in which he dealt with the
exists as an entity; and, therefore, we use it. The history aflon. Mike Elliott. More later.
associations of people brought together to represent the The PRESIDENT: Order! We have a promise of more
population in the nation, State or city in which they live is |ater. The Hon. Angus Redford.
long and it would take much more than the time available to
me adequately to comment on it. Suffice to say, all members The Hon. A.J. REDFORD: Over the past few years all
would know of the plebeian organisations in the old Greekof us on this side have, | think, become increasingly con-
city states or of the purple togaed senators in the senate oérned about Australia’s burgeoning balance of trade
Rome. However, more importantly for this Chamber it isproblems and the somersaults taken by the Hawke and
claimed that we are a daughter Parliament of the mothdfeating Federal Governments in explaining our ever
Parliament in the Anglo-Saxon world that emanated out ofleclining economic position. By way of excuse we first had
England. the J-curve. We then had the investment boom. Then we had

Prior to that, it in fact emanated out of the Vikings, thosethe recession ‘which we had to have’ and now we have the
hardy and ferocious sea watrriors, then the Anglo-Saxons andp-called export led recovery. Australia, despite Keating's
in general terms, the Scandinavians before being passed statement that we are going into the twenty-first century at the
to their ethnic relations the Norman-French. In fact, the wordorefront of information technology, needs to make some
‘Parliament’ itself comes from the Norman-French and meanfundamental change quickly, not the least of which would be
simply a speaking place. One has only to be a member heeenew Federal Government.
for a very brief duration to see that whoever first coined the The Federal Government and its principal master of
phrase that it was a speaking place was not kidding. misinformation, Paul Keating, continues to ignore important
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economic facts whilst at the same time spins economic The Hon. T.G. CAMERON: Along with the shadow
alchemy over the people of Australia. This has continued foMinister for Primary Industries and Rural Affairs, Ron
some 12 years and has to stop. Australia’s position in regardoberts, | take this opportunity to congratulate the Federal
to exports to GDP ratio is the lowest in the OECD. Countriessovernment and the Federal Minister for Primary Industries,
as small as New Zealand and the Netherlands have expo®enator Bob Collins, on the drought assistance package for
that are over 30 per cent of their GDP compared tgarts of Eyre Peninsula which was announced on
Australia’s 16 per cent. What is alarming is the 28 February. As a member of the parliamentary Social
Goebbelsesque nonsense and fiddling that Keating, iDevelopment Committee, chaired by the Hon. Bernice
partnership with various Federal Government department®fitzner, which inquired into rural poverty in South Australia,
has done in fooling Australia in just how well we are going.| was shocked by many of the hardships that people living in

The so-called success story is an absolute fraud based 8aMe rural areas of South Australia are experiencing, and |
the reclassification of exports from trade based to industr{ink the Hon. Bernice Pfitzner would agree with me.
based statistics. It has created the illusion that certain The provision of up to $11.3 million to drought-stricken
categories of exports appear to have increased, such §mmunities in Sou.th Australia is well above that expectgd
manufacturing and other areas, in comparison with primar$y the South Aust.rahan Government and the Sputh Austrqllan
production, including agriculture—they have not declined Farmers Federation and, with the long-term aim of establish-
The real facts are that they have not changed as a proporti#f @ reasonable strategy for drought affected areas, it will
very much at all, despite what Keating says. Australia hagrovide more than just a short-term bandaid solution.
invented its own method of measuring a trade or industrial T he main elements of the package announced by Senator
data basis of our exports, as opposed to using the one &pllins include the payment to farmers affected by drought
which the OECD, the World Bank, the United States, Japaff @ drought relief payment, which is equivalent to the Job
and other OECD countries rely. Another example of the fraugP€arch allowance but without the work activity test. Families
is the fact that in measuring exports in export income the cogligible for the drought r_ellef payment will also be eligible for _
of subsidies paid by Governments are not excluded. Aealth care card benefits. Another element of the package is

subsidy given to a particular industry and exported oversed§€ Provision of interest rate subsidies under the Rural
is denoted as an export. Assistance Scheme of up to 100 per cent to eligible farmers

in exceptional circumstances on both new and existing debt.

Again we have heard the latest catchcry of value adding.” - imum level for Rural Adjustment Scheme support
No-one really says precisely what it means. However, if Valu%nder the interest rate subsidy has also been lifted from

adding does not lead to internationally competitive prices fo . o TR .
) N . 50 000 to $100 000, while the cumulative limit over five
\(/)vl:)rrgtn ael c%rr?gr%ci:é;nend\gturﬁ gﬁgn%ls 22%62;!:%8?3 gn?h gsears has been lifted from $100 000 to $300 000. The scheme
y - A9 P as also improved the re-establishment provisions for farmers

processing of fruit and other consumables when overseE drought circumstances who wish to leave the land. The

ZZ?;#E?J; ﬁ;i L%(:klggbggnftraefgn ?Jroguféti;st-{;iea S&fﬁgﬁ nal element of the package is the removal of the existing
y p oy ' ustudy farm assets test for all families in receipt of the

share of Asian annual imports is less than 4 per cent and Oltﬂrrought relief payment, which will allow students living at
share has not been growing nor is it expected to grow othq{ome and away to access Austudy payments
than in the case of a few raw materials. Then we have the g )

APEC agreement. The APEC agreement has in fact IengSeTh'S is indeed a thoughtful and generous package from

thened the timetable for trade liberalisation beyond existin nator Collins and the Federal Government. It addresses
: . . ; Ymmediate needs and looks into the future by providing a
national targets in countries such as Korea and Thailand.

) ) mechanism for addressing long-term structural problems
The poor state of Australia’s imports reflects thewhich have been exacerbated by drought in certain regions.
uncompetitiveness of this economy and exporters must relynote the establishment by Minister Baker of a committee,
on relatively stable exchange rates. One only has to speak {ghich includes the Hon. Caroline Schaefer and the member
people in the wine industry to understand that the 2 or 3 pefor Giles (Frank Blevins), to look into these issues and to
cent change in exchange rates makes their products Uncog;ovide the State Government with recommendations. |

petitive. In order to have a stable exchange rate we have g@ngratulate the Minister on the establishment of this
have balanced Commonwealth budgets and the Governmeggmmittee and wish it well with its difficult task.

at this Stage has failed to do so. The cost of eleCtriCity, water The drought relief package is well in excess of the
and many other fundamental services that are provided Byxpectations of the State Government and was described
Government are uncompetitive. They lead to uncompetitivgesterday by Minister Baker as ‘generous’. The Minister, in
small as well as larger industry. his media statement on 28 February said:

Itis clear that this current Federal Government has failed  This is in fact more than the State Government’s ‘exceptional
to reform the economy in any meaningful way. circumstances drought' had proposed and we are delighted at the
Microeconomic reform at the Federal level is appalling wherf-eéderal Government's decision.
one has regard to the major microeconomic reforms that havdnfortunately, the one sour note in all this is the tardiness
been implemented by various State Governments throughoutith which the drought issue was addressed by the State
Australia. The only current response from the Federal LaboGovernment. All members would have been aware last winter
Government is to change statistics, distort facts and put abotltat South Australia was in the grip of lower than normal
economic misnomers. They at first seem to be an instaminfall and that this soon translated into drought conditions
panacea and later become discredited. It is time that Australia some parts of Eyre Peninsula. The Federal Government
and Australians stopped being mesmerised by the Keatingncouraged the State to make an application for exceptional
rhetoric and analysed the facts. In other words, it is time thatircumstances funding and to establish a regional drought
everybody in this country saw that the emperor has naleclaration strategy for South Australia. However, the South
clothes. Australian Government missed the October deadline for
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submissions to be considered in November/December by trduring a winter rainfall growing period. Therefore, the
Rural Adjustment Scheme Advisory Council (RASAC). This rainfall from South Australia will now be taken from April
meant that South Australia’s drought affected farmers had tantil October, which is our growing season. That is quite
wait another three months before the South Australiamifferent from any other drought funding that has been
submission was considered by RASAC. declared throughout Australia where they have always had

The South Australian Farmers Federation was scathing ithe ability prior to this to two crop.
its attack on the incompetence of the Minister and the Members interjecting:

Government for failing to get its act together and get its The Hon. CAROLINE SCHAEFER: | am sorry if
submission to Canberra. In thadvertiseron 8 December Senator Collins does not agree with what our Minister has
1994, the Chief Executive Officer of the South Australiansaid, but if you will listen to me this is quite logical.
Farmers Federation, Mr Michael Deare, is quoted as saying: The Hon. R.R. Roberts:He does agree.

It's Bakers fault. The Primary Industries Department was ~1he Hon. CAROLINE SCHAEFER: Yes, he does
responsible for compiling the application and it didn't get to agree, exactly. But where has the delay been? There has been
Canberrain time. The Mini_ster is in charge of that department, angd‘o de|ay by this Government. This Government has done an
the buck has to stop with him. outstanding job because, for the first time ever in this State,
The Federal Minister, Senator Collins, finally receivedwe have had a drought declared region. Never before under
RASAC's recommendations in relation to the late Southa Labor or Liberal Government have we had a drought
Australian submission in the middle of February; and in adeclared region. For the first time ever we have established
little over two weeks he had a Cabinet submission prepared, separate growing season, yet you still carp about the
he took it to Cabinet, had it approved and made the announcigefficiencies—
ment on 28 February. | congratulate Senator Collins on the Members interjecting:
speedy manner in which he handled the South Australian The PRESIDENT: Order!
submission for assistance, but | am critical of the South The Hon. CAROLINE SCHAEFER: You are sitill
Australian Government and the responsible Minister for theicarping about inefficiencies when in fact this Government has
tardiness in putting our case to Canberra. | must alsg@one quite an outstanding job in getting approval. | will not
condemn the Federal member for Grey, Barry Wakelin, fokake anything from the Federal Minister, and let us not take
claiming on radio that the drought assistance package wagything from the efficiency of the department which
‘Too little, too late.’ prepared this application. | would draw to the attention of the

The assistance provided was more than expected by bottouncil the fact that South Australia, Queensland and parts
the South Australian Government and the South Australianf northern New South Wales are the only areas of which |
Farmers Federation, and it was delayed only because of th@ow which have had drought funding. The Northern
incompetence of Mr Wakelin's Liberal colleagues here inTerritory, Western Australia and Tasmania have missed out.
Adelaide. Three months’ delay may not have meant mucithe Department of Primary Industries must have done
down in the South-East or up in Grenfell Street, but forsomething right for us to have it, particularly when we have
farmers over on Eyre Peninsula it was a delay that should neistablished a quite unique growing season.
have occurred.

The PRESIDENT: Order! The member's time has The Hon. G. WEATHERILL: The Advertiser this
expired. The Hon. Caroline Schaefer. morning reported, ‘SAIT warning over cuts to support staff.

Schools have new computer systems and school services

The Hon. CAROLINE SCHAEFER: | should like to  officers have to learn new skills in their own time; they do
thank the Hon. Jamie Irwin for his generosity in allowing menot get any time to learn these skills. Also we have bigger
five minutes in which to reply to the Hon. Mr Cameron. | class sizes these days. We are apparently looking at the dollar
thank him for his congratulations and best wishes for whasign, not the human side of what happens in schools. The
will be a very difficult committee on which to serve. | am canteens in schools are served by volunteers for only two or
very pleased that it is a bipartisan committee and that théhree days a week. The support staff look after that side of
member for Giles (Mr Blevins), whose district is on Eyre things. They cut the lunches. Indeed, nine times out of 10
Peninsula and takes in two of the towns affected by droughthey go out and buy the lunches for them. They do not get any
Kimba and Cowell, will also be serving on that committeeextra time to do this; they still have their own work to do over
with me. and above this.

I publicly acknowledge the efficiency with which Senator  If a child is injured at school, they have had to obtain a
Collins has dealt with this matter. The Minister in this Statefirst aid certificate in their own time to be able to assist. They
has also publicly acknowledged the efficiency with whichare not given time off by the Education Department for that.
Senator Collins has dealt with this matter. However, | musThey have to ring the parents of the injured children. Nine
disagree with what the Hon. Mr Cameron has said. | thinkimes out of 10, because both parents are working, they
there is a basic misunderstanding of the necessities for thmnnot be contacted, and they contact the grandparents, but
application and a very basic misunderstanding of whathey invariably turn up by bus or on foot. So, the teachers’
constitutes drought in this State. There is no way that anyonassistant, in their own vehicle, drives the child to the doctors
could apply for specialist drought funding prior to late July or hospital and then home again. This sort of thing is going
or early August in this State, because had we had rain befomn in all schools.
that those areas would no longer have been in drought. Basic These staff are working very long hours on their computer
steps were taken to seek information prior to that, and theystems, doing a lot of work outside of normal hours, for
beginnings of the application were instigated in late Augustwhich they are not paid. In one school where | spend a lot of

However, South Australia has been quite unique in itdime seeing what goes on, these people are working on
success with this application because it is the first State iaverage approximately 40 hours a week but are paid for only
Australia to have established that drought can be declarets or 17 hours a week. They feel responsible, and the



Wednesday 8 March 1995 LEGISLATIVE COUNCIL 1379

department makes them feel this way. Another situation isione out of 13 got that correct. One thought the Governor-
where a child is left at school. Can a teacher or schooGeneral was from England; one said, ‘Some chick’; another
assistant knock off at their normal knock off time, which theythought it was a woman; someone said, ‘That is a hard one’;
are supposed to do? No. Because they are caring people, trayd the last one said, ‘Michael Lavarch’. The sixth question
stay back—and sometimes for long hours—sometimes havingas: How old do you have to be to vote? Everyone got that
to chase up the parents or grandparents, and even take tt@&rect—18.
children home so they are not left around the schoolyards. As to question 7: Who was the Lord Mayor of Brisbane?
These staff are expected to type up these documents, Béne out of 13 named Jim Soorley, which was not a bad
well as school and council reports, as part of their duties. Atesult. As to question 8: How did Harold Holt die? Remember
the present time, we have a system called ‘Time outthat that is nearly 30 years ago. Two said by drowning—so
statistics. When | was going to school, there was no suchnly two out of 13 got it correct; four said he was shot; one
thing as a ‘Time out’. They used to get out a big cane and yowery firmly said he was shot in the back; one said he was
would go home with bruised wrists or bruised hands. | musstabbed; another said food poisoning; one said he jumped off
have been areal villain, because | used to get a lot of bruisetie Story Bridge; another said he had a heart attack while
fingers. This system, instead of abusing children, seems to ewving sex with his secretary! As to question 9: Who is the
working. Things that children can get ‘Time out’ for include President of the United States? A total of 11 out of 13 got it
intimidation, harassment, bullying, fighting (physically), right; one did not know, and one said George Bush.
behaviour dangerous to self or others, leaving the school There is a lot of jocularity about some of those answers,
ground without permission, abusive language, stealingyutthe point|am making is the level of response from those
intentional damage to schools or property, spitting onl6 to 18 year olds in Brisbane Mall, when surveyed, was very
others—and so the list goes on about all the things thedew. Should we worry; should we care about that? | can
children can have ‘Time out’ for. remember that in 1987 and 1988 | did similar surveys in
These children have to fill in a form which is kept on Rundle Mall, around the time we were celebrating the
record, and these records are kept in the form that | arhicentenary of Australia and the sesquicentenary of South
reading from at the present time. Because of the diligence dfustralia. | must say the results were very similar. It concerns
the school services officers who, | might add, spend a lot ofne that, as a nation approaching the year 2 000 when we are
their own time doing these things, we have found— about to celebrate our centenary as a federation, the level of
The PRESIDENT: Order! The honourable member's knowledge of children as demonstrated in that survey is
time has expired. lamentable. In 1988 a commitment was made federally to
The Hon. G. WEATHERILL: —that abusiveness by introduce a civics course to teach Australian schoolchildren
these children has been reduced dramatically. more about their country, to make them proud about their
nation, to be more familiar with its structure and history, and
The Hon. L.H. DAVIS: When | went to school, there was its political and economic framework. | think that survey
a subject, certainly in primary school, called general knowshows that we have a long way to go.
ledge. Its title was then changed to current affairs; today it is
called civics. It is really the same thing, trying to give LEGISLATIVE REVIEW COMMITTEE: CRIMI-
children at school an understanding of the country in which NAL INJURIES COMPENSATION ACT
they live, its structure, history, and economic framework,
with some feel for their nation, and some pride in the history  The Hon. R.D. LAWSON: | move:
of that nation. | was interested when | was in Brisbane in late  That the report of the Legislative Review Committee on the
January to read of a survey by t@urier Sunday Maijl Criminal Injuries Compensation Act 1978 be noted.
where they asked 13 teenagers aged 16 to 18 years a totalTtis report of the Legislative Review Committee was
nine basic questions which tested their general knowledg@rompted by the claims of some legal practitioners that
| want to share this very interesting survey with the Councilamendments made in 1993 to the Criminal Injuries Compen-
The first question was: Who is Gough Whitlam? Six gotsation Act would operate unfairly to claimants. The reference
it correct; one said that he was in politics; another said @ the committee was made by a resolution of this Council on
clown; another said a muppet; another said a President; twil May last year. There were six terms of reference. The first
said, ‘I do not know’; and another said a priest. The secondelated to the effect of those 1993 amendments and the
question was: Who was Robert Menzies? It produced aecond to the adequacy of compensation provided to victims
similar result to Whitlam. Of the 13, six got it correct, that heof crime in South Australia. The third raised the issue of
was a former Prime Minister; one said he was in politics; onavhether the burden of proof required to be satisfied by
said, ‘Who the hell is he? A singer?’ Another one said a traclclaimants be changed in certain respects from ‘beyond
runner and four said, ‘l do not know.’ The third question was:reasonable doubt’ to the lower civil standard of ‘upon the
What political Parties do Paul Keating and Wayne Gosdbalance of probabilities’. Fourthly, the committee was asked
belong to? Ten out of 13 got that correct; one did not knowto determine whether awards of damages ought to be indexed
one had the Parties back to front; and one was partially righto inflation. The fifth term of reference related to concerns
As to question 4: What are the three Parties in the Lowewhich had been expressed by certain legal practitioners that
House of the Federal Parliament? Five out of 13 got thathe current Attorney-General was exercising his discretion to
correct; three had no idea; others included the Democratimakeex gratiapayments to claimants for compensation in a
Party; the Republic Party; the Upper and Lower House; thenanner different from that of his predecessor, and the sixth
Greens; and the Independents. Only five out of 13 coulderm of reference required the committee to examine other
correctly name the three Parties in the Lower House of theelated matters.
Federal Parliament. Question 5: Who is the Governor Before referring to the proceedings of the committee, |
General? Given that it is Mr Bill Hayden, an ex-Queenslandshould refer the Council to some aspects of the criminal
politician and policeman, the result was perhaps surprising—juries compensation scheme in this State. The scheme was
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established in 1969. There had been earlier schemes in tRayments in the scheme in the United Kingdom were
United Kingdom and elsewhere in Australia and New£21 million in 1981, but 10 years later they had risen to
Zealand. Ours began modestly: the maximum amount aE152 million. A recent white paper in that country has
compensation paid to a person who suffered injury inproposed that a new scheme entirely be adopted, a scheme
consequence of criminal activity was $1 000. The schemander which a fixed tariff for all injuries is established. For
was funded out of consolidated revenue. The maximum—example, £1 000 is paid for fractured ribs, but the maximum
initially $1 000, as | have mentioned—was increased. In 1984s £250 000 for permanent brain damage with no effective
there were 240 claims at an average of $3 900 for a total afontrol of functions, and a there is a wide range of tariffs for
some $900 000. However, in more recent years, pay-ouigjuries between those two extremes. It is proposed in
under the scheme have increased dramatically and fundirigngland that no award at all be made for expenses or loss of
for the criminal injuries compensation scheme has becomearnings. However, we in South Australia have continued
a problem. with the method of common law assessment of damages.

In 1986, a fund entitled the Criminal Injuries Compensa- The first term of reference required the committee to
tion Fund was established. That fund contains elements froexamine the effect of the 1993 amendments to the Act. The
various sources; for example, 20 per cent of all fines collectedrincipal amendment in 1993 was one which altered the
in South Australia are paid into the fund; moreover, amanner in which payments for pain and suffering are
criminal injuries levy—$25 in the case of summary offencesassessed. Prior to 1993, the court would simply make a
$40 in the case of indictable offences and $6 for any offencenonetary assessment based upon other cases—other criminal
which is expiated—comprises that levy. The fund alsanjuries and motor vehicle and other injuries cases—and
receives confiscated profits and amounts received frordetermine the appropriate figure. In 1993 amendments were
offenders, but the balance, to the extent that the fund imitroduced which required the court to fix a numeral between
insufficient to discharge liabilities under the Act, is made upzero and 50 and assess the injury on that scale by assigning
from consolidated revenue. any number between those two numerals and multiplying it

Until the financial year 1991-92, the fund was sufficientby $1 000.
to satisfy payments without recourse to general revenue; in It was anticipated that that scheme would substantially
other words, those criminal injuries levies and the 20 per cermeduce compensation paid for pain and suffering. That
of fines collected were sufficient to pay all claims. However,scheme was based upon similar amendments made to the
since 1991-92, the claims upon the fund have been great®/rongs Act previously in relation to motor vehicle accidents,
than the amount in the fund and there has had to be substaamnd its introduction in that field had the effect of substantially
tial recourse to consolidated revenue, and there were not ontgducing compensation payable to individual claimants. It
substantial claims upon consolidated revenue but also veryas clear to the committee that it was the intention of the
markedly rising claims. For example, in 1993, $3 million wasGovernment of the day in 1993 to reduce compensation in
taken from general revenue to meet claims. In the followinghis manner. However, when the Legislative Review Commit-
year, $8 million was appropriated from consolidated revenuée came to investigate the matter, the general effect of the
for that purpose. 1993 amendments, whilst appreciated and anticipated, had

The reason for this phenomenon is not that we are in theot really worked its way through the system.
grip of a crime wave. It appears to be the fact that more The committee took the view that it would be appropriate
victims of crime are aware of their right to make a claim andin all the circumstances to allow more time before making
more are claiming. Because compensation is based up@ome final assessment of the exact impact upon individual
common law principles, which include allowances for loss ofclaimants. Also, it was the view of the committee that it was
earnings, medical expenses and the like, both of which ar@ppropriate in a case such as the present, where there are very
rising, the amount paid to successful claimants is rising. tight economic restraints, to spread the available compensa-
might say that, whilst medical expenses and other expenséisn as widely as possible rather than enhancing payments for
have been rising, legal expenses in relation to this schemmin and suffering. So the committee did not recommend that
have been frozen for some years. any change be made to the method which has only so recently

With that brief introduction | say that the Legislative been introduced into the Act.

Review Committee was assisted with a number of written In 1993, the minimum award was $100. Anyone who had
submissions from interested persons and organisations. Theclaim below $100 could not receive any compensation
Law Society, the Legal Services Commission, the Victims ofwhatsoever. However, in 1993, as a result of amendments
Crime Service, the Royal Automobile Association, the Rapgassed in this Parliament, the minimum claim was increased
and Sexual Assault Service and the Attorney-General'to $1 000. The committee heard a good deal of evidence to
Department all made substantial written submissions to ththe effect that many worthwhile claims would thereby be
committee, which also heard evidence from a number of legaxcluded. The committee was most concerned that the
practitioners who were very experienced in this field, fromminimum fee payable for conveyance by ambulance was just
the Attorney-General himself, and from representatives of theander $400 plus $2 per patient kilometre. So, the committee
Victims of Crime Service and other interested persons.  heard and was impressed by the fact that, if someone was the

The committee found that the position in South Australiavictim of an unprovoked assault and required conveyance by
relating to ballooning payments is not at all unique. Forambulance to a hospital, even if that victim incurred no other
example, only last year the New South Wales Auditor-expense than the ambulance charge, he or she would be
General noted in his annual report difficulties in funding thesubstantially out of pocket and, with a minimum claim of
Victims Compensation Fund Corporation in that State. Thé&1 000, would be unable to make any recovery at all.
Auditor-General reported, that assuming the same level of In these circumstances the committee considered that it
crime and pay-out figures, the claims potentially payable ovewould be appropriate to reduce the minimum fee from $1 000
the next five years could amount to $2.5 billion. In the Unitedto $500, and it has recommended accordingly. | mention also
Kingdom also there has been a ballooning rate of paymenthat the $1 000 presently in operation is substantially higher
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than the minimum fee under the scheme of any other State imsually circumstances where no crime is proven or the
the Commonwealth. alleged offender is acquitted on the grounds of lack of the

The committee was required to examine whether compemecessary mental capacity to commit a crime. The committee
sation payable under the scheme was adequate and it camated that the Act gives to the Attorney-General an absolute
to the conclusion that it was. In South Australia the amountliscretion in this regard.
paid from State revenue sources, including the Criminal Somewhat extreme claims were made about the position
Injuries Compensation Fund, represents about $9.50 per headopted by the present Attorney-General when he took office
of population per annum, which is about the same as that paid December 1993. They were clearly and expressly refuted
in Victoria and New South Wales, slightly less than theby him. No evidence was proved to sustain the claims, and
amount paid in the Australian Capital Territory but substanthe committee did not accept them. Indeed, the evidence
tially more than the amounts paid in the other States. Thehowed thatex gratia payments made since the present
maximum of $50 000 in this State is the same as that in othekttorney came into office were largely in line, in monetary
States, and the committee considered that, if an adjustmetgrms, with payments made by his predecessor. The commit-
were made to the minimum compensation payable, outee noted that an absolute discretion is conferred upon the
scheme would provide adequate compensation. Attorney, and the committee considered that it was appropri-

Evidence presented to the committee by the Victims ofte that that not be changed. The committee was satisfied—
Crime Service suggested that monetary compensation aloaéthough it is not really called upon to be satisfied—that the
might not be the most effective method of providing adequaté\ttorney was conscientiously exercising the discretion vested
compensation to victims of crime. The Victims of Crime in him. Accordingly, the committee resolved, in relation to
Service suggested that it might be better to give to victims #his claim, that the matter was simply not established by those
package of services, including counselling and the likewho made complaints.
together with some monetary compensation, rather than the | commend the report to members of the Council and, in
present arrangements which focus almost exclusively upotonclusion, | would wish to express my thanks, as Presiding
monetary payments. The committee considered that thesdember, to the interest shown by members in the proceed-
suggestions were worthy of closer examination, although thimgs of the committee, and for their assistance and attention
committee itself did not undertake that examination and hat the business of the committee. | wish also to thank the
accordingly recommended that the Attorney-Generalitnesses who gave evidence, those who made submissions,
undertake inquiries to see whether a more targeted packagead also to the Secretary of the committee, David Pegram,
of services, freely available to victims of crime, would be and the Research Officer, Linda Graham, for the invaluable
more appropriate. assistance they rendered in the preparation of this report.

The committee heard a good deal of evidence about the
standard of proof which is required to be satisfied before a The Hon. M.S. FELEPPA: | wish also to add some
claimant can obtain compensation. In all States of Australigomments in relation to the tabling of this report. | certainly
the standard of proof in the Criminal Injuries Compensatiorwill not go through every term of reference that guided the
Scheme is said to be the balance of probabilities. Howevegommittee in its inquiry, but | would like to re-emphasise the
South Australia has two standards of proof: the claimant isomments made by the Presiding Member of the committee,
required to establish the proof of a criminal offence beyondhe Hon. Mr Lawson, in relation to reference number 2: the
reasonable doubt and then to prove his or her injuries, thetdequacy of compensation to victims of crime, as well as to
extent and the fact that those injuries derive from criminareference number 5: the manner in which the Attorney-
behaviour upon a different standard of proof, namely, thé>eneral has been exercising his discretion to neagratia
balance of probabilities. payments.

The ordinary standard in criminal cases is, of course, Before | commence my comments, | first thank the
beyond reasonable doubt. In the case where a person has b&asiding Member for the way in which he, without bias,
convicted of a crime there will be no difficulty because guilt conducted the meetings of the committee, and the bipartisan
will already have been established beyond reasonable doulwanner in which all members contributed to the inquiry. |
The committee heard evidence on this matter and, althoughlso thank the Secretary and Research Officer of the commit-
the Attorney-General defended the retention of the bifurcatetke respectively, David Pegram and Linda Graham, for their
standard of proof, the committee was of the view that Soutlassistance and cooperation. | also thank the witnesses, of
Australia should fall into line with other States and adopt acourse, who have been a vital part of this inquiry and all those
uniform standard. people and organisations that have submitted their written and

The committee made certain recommendations about theerbal submissions to the committee. Finally, and important-
indexation of awards; it made recommendations in relatiotty, | thankHansardwho patiently assisted us every time we
to the provision of better statistical information regarding thetook evidence.
operation of the scheme; it suggested that the Attorney be The criminal injury compensation inquiry, as | said,
required to table in Parliament within 90 days of the end ofriginated in this Council on the motion of one of its
each financial year a report setting out particulars of thenembers. As the Presiding Member has already said, the
scheme’s operation; it made recommendations in relation timquiry was concerned with the effect of the 1993 amendment
the appropriate scale of legal costs and, in so doing, adoptdd the original Act concerning the ultimate justice in compen-
recommendations which had been made in 1992 by aation for criminal injuries. One amendment raised from $100
committee chaired by the Chief Judge of the District Courtto $1 000 the drop-off amount for which compensation would

The committee received claims that the present Attorneybe considered. This would affect all claimants, we believe,
General was not exercising his discretion to makegratia  whether or not they were wealthy.
payments as liberally as did his predecessor. The Act By dropping off claims of less than $1 000, the less
provides that the Attorney-General has an absolute discretiomealthy in the community would undoubtedly feel it more
to make payments in certain circumstances, and they amlversely and the poor would again feel it as a real hardship.



1382 LEGISLATIVE COUNCIL Wednesday 8 March 1995

I repeat the illustration already made by the Presidingase law is part of the judicial foundation so that there is
Member: a trip in an ambulance may cost between $400 ancbnsistency at all times in judicial decisions. What is decided
$600. If there were no other expenses to take the claim tm a set of circumstances in one case should continue to be the
$1 000 or more the claimant would be out of pocket by $400equired decision in identical situations in succeeding cases,
to $600, and this would be a considerable loss to a person @nd any departure from this consistency in court may be
the lower end of the scale of wealth and a big loss to one wheubject to some form of appeal.
is poor. They would feel discriminated against by this Act. Whatis seen in the supposed differences in the interpreta-
The jump in the drop-off amounts from $100 to $1 000 seemsion of the Act and the exercise of power by the Attorney-
to be too high with the present level of charges undeGeneralis inconsistency. Each Attorney-General may claim
prevailing economic conditions. It may unduly affect theabsolute discretionary power and be right. However, | add
needy. that what the public sees and experiences is not right or
The second recommendation of the committee is that awrong but inconsistency. Therefore, to the public this seems
amount be set below that which a claim for compensation wilto be contrary to the principle that consistency and justice
not be considered. | think that is fair and more equitable. Thehould always be maintained. That is the issue that was raised
number of claims and the amounts of money involved thereiigonsistently in the evidence to the committee, although it was
are insignificant, | believe, when compared with othernot expressed in those terms.
agencies dealing with money and claims; therefore, we can Because of the absolute discretionary power conferred by
afford not to be so niggardly. The claims under this Act runthe Act on the Attorney-General, as already indicated by the
into hundreds of dollars, whereas with other agencies theldlon. Mr Lawson, the committee’s Presiding Member, the
amount perhaps to tens of millions of dollars. The totalcommittee had no alternative but to conclude:
amount of money involved under this Act is only thousands  The committee considers that the criticism levelled at the
of dollars, whereas with other agencies it amounts perhaps fatorney-General regarding the manner in which he exercises his
hundreds of millions of dollars. statutory discretion to makex gratiapayments is not established.
What people are looking for in compensation for criminalConsequently, the committee could not make any recommen-
injury is recognition, first and foremost, that they are victimsdation on that matter. However, what the Attorney-General
and have a need for compassion and compensation. Sinoey choose to do about consistency in makéxggratia
they have been criminally injured they do not accept that thepayments will be entirely up to him personally. In conclusion,
should incur expenses for hospitalisation and medical repeat my appreciation for all those people who have
treatment, ambulance costs, legal costs, and loss of earningssisted the committee in its inquiry. | endorse the Presiding
through no fault of their own. Member’'s comments and recommend the report to the
As stated by the witnesses, compensation does not givgouncil.
them some profit or advantage for having suffered criminal _
injury but merely keeps them on about a level as if they had The Hon. BERNICE PFITZNER secured the adjourn-
not suffered those injuries. They can claim for physical andnent of the debate.

mental suffering inflicted due to injuries. However, as one
witness said in evidence to the committee: ROAD TRAFFIC (BLOOD TEST KIT)

What people really want when they are victims of a crime is to AMENDMENT BILL

recover [above all]. They want to get back to a reasonably normal . .
life. They want to get on and do things they want to do and be The Hon. R.R. ROBERTSobtained leave and introduced

reasonably happy like they were before the crime happened. Actual Bill for an Act to amend the Road Traffic Act 1961. Read
amounts of money, whether it be $5 000 or $1 million, may not beg first time.
important. What they want is to recover. We— The Hon. R.R. ROBERTS: | move:
that is, the Victims of Crime Service— That this Bill be now read a second time.
suggest what is needed is a package. The components of that packddeée Opposition has introduced this Bill following something
should include all medical costs and other costs in meeting their neesf a saga after a test case in Port Pirie last year concerning a
being covered. Their counselling needs over any period of tim*berson charged with having a blood alcohol reading of 1.98.
should be met. Without going into all the detail, this person was acquitted on
That is the thinking behind the committee’s third recommenthe basis of an assertion by his barrister, Mr Lyon, that the kit
dation and I, for one, have no hesitation in commending thasued to the defendant in that case had not been properly
recommendation to the Council and the Parliament. approved or had not been approved by the Minister for
The matter of the differences &x gratiapayments by Transport as required under the Act. We asked a series of
Attorneys-General was also raised with the committee. Thiguestions in this place and | have taken different advice in
is the second issue that | wish to raise. The main thrust of theespect to this matter.
matter raised may have been misinterpreted and undoubtedly There has been questioning over a few days during the
led to the need for some defence. It was said that thergast couple of weeks of the Minister for Transport asking
seemed to be some inconsistency between present decisiamisether she had received legal advice on the matter. The
to grant or rejecex gratiapayments, the decision making and Minister indicated to the Council on 23 February that the
the amounts granted in payments with that of the previoumatter was being considered by the Crown Solicitor’s Office
Attorney-General. The stumbling block for the committeeand that she had some other opinion that the form was
was that the Act allows the Attorney-General absolutesatisfactory in terms of approval. | congratulate the Minister
discretionary power in makingx gratia payments under because | see an announcement in todagtgertiserthat she
section 11(3) of the Act. is attempting to put beyond doubt the question of the validity
That places the Attorney-General, whoever he or she magf the approval by having a declaration inserted in the
be, beyond criticism in any way for the decision that he or sh&azette | understand that that will occur tomorrow. From
reaches. But it should be borne in mind at the same time thamorrow on, at least—although | am not privy to the terms
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of her gazettal—it will ensure that there is not a loophole byamendment to the Act to overcome this problem and close the
which people charged under the prescribed alcohol laws cdnophole.
escape conviction. However, | would make one comment. The real problem in this case is the lack of accompanying
Yesterday | was interviewed by a reporter about this matteevidentiary provisions, making it easy for police to prove that
when we gave notice that we were to introduce the Bill. Theapproval was ever given by the Minister. If approval can be
story was checked with me and | was told then that theyiven by notice appearing in ti&azettethe police prosecu-
Minister was going to make an announcement. tor simply submits the relevant extract from tBazettdo the

It does not come as much of a surprise to me that in thg'agistrate and approval is then proven. There is another
Advertiserthis morning there was what one can best describ&ethod that could suffice and, in fact, it appears in the Act
as a condensed report, in that what we had said with rega@pain in the section 47g when it talks about proof of an
to the reason why we were trying to be responsible in puttingffence. | am advised it also appears in the Beverage
this matter to rest was omitted. The only story that appearegontainer Act whereby section 6 forbids retailers to sell
was that the Minister was announcing, on the same day weeverage in containers ‘unless the container is marked in a
had given notice, that it was her intention Gazettethe =~ manner and form approved by the Minister'. Subsection (2)
matter. then has an evidentiary provision which provides:

The relevant provision of the Road Traffic Act, section  In proceedings for an offence. adocument purporting to be
47g, simply refers to ‘a blood test kit in a form approved by5|gned by the Minister specifying the manner and form of marking
P , . e to be approved by the Minister. constitutes, in the absence of proof
the Minister’. By way of contrast, section 47h specifies thatg e contrary, proof of the matters so specified.
the breath testing devices must be approved by the Govern

by public notice published in th@azetteNo particular form There are two forms in which the amendment could have

: P : een done to overcome the problem. One is in the form
of approval is specified in section 47g(2)(b). There need n(}gutlined and the other is by moving an amendment to section

be any notice published in th@azette Everyone would L9
assume that some form of written approval is necessary, bih7 h, which is the form of the amendment that we have chosen

even that may not necessarily be so. | understand the Minist ggoto, which states:

has been advised that that may be the case. The Minister may by notice published in t@azetteapprove a
. - form of a blood test kit for the purposes of section 47g(2a) subsec-
Of course, it would be unreasonable for the Minister notjon (b) or vary or revoke a notice under paragraph (a)

to express her approval in writing and it is arguably unfair on, e apsence of evidentiary provisions accompanying the
citizens for written approval not to be published in some way equirement of a ministerial approval in section 47g of the
otherwise how can citizens possibly know whether or no oad Traffic Act, | am advised the usual rules of evidence
they are being given an approved blood test kit when be'ngpply. They applied very strictly in criminal cases, which

offered one by the police? It could be argued that a MEM{clude the road traffic prosecutions. The textbook on

from the Minister for Transport to the Minister for Emergen- » sajian Evidencaritten by a senior lecturer at Adelaide
cy Services indicating approval of the blood test kit WOU|dUniversity Mr Andrew Ligertwood, states at page 463

;?]n;félv?spepéctir\]lgl Iﬁirstiggupl)ggﬁ;% gfasseccet:g;nﬂfeng;aoﬁvei\{ig%g Legislation is carefully drafted to ensure that prosecutors do not
) . o . il to call available witnesses. Incriminal cases the protection of
Itis certainly the opinion of the barrister, Mr Lyons, who the accused is paramount. Eye-witnesses must be called.
first raised the shortcomings of the prosecution of the Actinhccordingly, the only proper way to prove approval by the
the test case in Port Pirie. Mr Lyons stated, in his professiongljinister, “in the absence of an appropriate evidentiary
opinion when answering a reporter, Mr Greg Mayfield, theproyision, would be to call the Minister to the court in every
following: prosecution where the approval for the blood test kit was in

Evidence was tendered to the court that the kit was subsequenttispute. That is something that the Minister does not want to

approved in a ‘minute’ of communication between two Ministers,he engaged in and | believe that it is incumbent on this
but Mr Lyons says this approval still could be seen by a court to b%ouncil to overcome the problem

insufficient . . Mr Lyons said in his opinion the ‘minute’ was open o .
to argument that it was not Aona fideapproval by the Minister of The Minister has announced that she will have approval
the blood test kit now in existence’. He said the issue depended gput in theGazetteéomorrow. | suspect that the Crown did not

interpretation of the Road Traffic Act, section 47g(2a), paragraph (bhppeal in the Walshaw case because the publicity may well
as to what amounted to an approval. have flowed from the Supreme Court decision along these

‘It is possible that a person even today could be acquitted on ;
drink-driving charge depending, of course, on how a court woulcﬁnes' It would appear that hundreds of drivers have pleaded

look upon the way that the Minister says she approved the blood te8Uilty to driving while having over the prescribed concen-
kit, he said. tration of alcohol contrary to section 47b of the Road Traffic

‘My own view is there is still a query over whether or not these Act since the changes introducing the blood testing kits came
blood test kits have been approved by the Minister and whether thato effect on 1 February 1994. The offence is known to
minute from one Government department to another is Sumdem"lawyers and police as PCA or more generally in the

He said if approval has been gazetted by the State GovemmeEbmmunity as drink-driving, although it must be distin-

it would have been put beyond doubt. . . . . .
He described the original legislation introduced on 1 Februar)gu'Shed from the old offence established in section 47:

relating to the kits as being unusual and vaguely worded. He said tH&fiving under the influence of intoxicating liquor. The reason
legislation referred to the question of approval, but failed to say hovthat all matters relating to PCA must be strictly proven is

this was to be done. because the prosecution is given a huge head start by being
___‘Certainly any clarification of the law is going to suit the public gple to rely on a statutory presumption that a breath test
interest and should be done as soon as possible,’ he said. reading established the blood alcohol level of the motorists
Given that advice and the advice of other legal opiniorfor the preceding two hours.

provided to us it was the opinion that, as there was no |am advised that cases in the South Australian Criminal
indication of an amendment coming from the GovernmentCourt of Appeal, such aR® v Clayton(1984) and the

the responsible thing to do would be to suggest an appropriattorney-General v Kitchef1989) establish that people who
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have pleaded guilty may be given the opportunity of with-However, the Opposition believes it must be done now and
drawing the plea if they can persuade the court that thelask the Council to support the Bill. In summary, clause 1 is
would suffer a miscarriage of justice if the plea is to standthe short title, clause 2 is the commencement and clause 3
What that means is that in these cases persons who have bemmtains the amendments to section 47H, approval of the
convicted are given the opportunity to plead or to appeal theiblood analysis and alcohol apparatus blood test kit. | com-
own decision. Despite the fact that they have pleaded guiltynend the Bill to the House.
if it can be shown that evidence has been produced which
could not reasonably have been known to them at the time The Hon. A.J. REDFORD secured the adjournment of
that they made their original plea, they are entitled to havéhe debate.
their case tested and the decision overturned.

| am advised that it is impossible to give a definite answer ~ SELECT COMMITTEE ON THE CIRCUM-
to the question whether or not a plea to the PCA on the STANCES RELATED TO THE STIRLING
mistaken assumption that the police had properly carried ouEOUNCIL PERTAINING TO AND ARISING FROM
their obligations under section 47G would constitute a THE ASH WEDNESDAY 1980 BUSHFIRES AND
miscarriage of justice. | am advised that only the court can RELATED MATTERS
answer that. | am also advised that there are arguments that )
could go both ways. People who have contacted staff in my The Hon. K.T. GRIFFIN (Attorney-General): | bring
office—people with a legal background and obviously otherd!P the report of the select committee and move:
who find themselves involved in litigation—have indicated  That the report be printed.
that it may be their intention to test that avenue which is  \otion carried.
available to them. = _— __ TheHon. K.T. GRIFFIN: | move:

Given that brief outline, | think it is clear that there is a That th f the sel ittee b q
situation that needs to be fixed. | suppose one could argue— atthe report of the select committee be noted.
and | imagine the Minister will—that the problem has beenlt is with a great deal of pleasure and also relief that we have
overcome by the fact that tomorrow she intends to gazett8ow reached a point where the select committee can report.
that the blood test kit is an approved kit. It will overcome theThe select committee was first established in 1990 in the last
problem from now on, and | suppose we shall have to rely offarliament and was re-established last year after the election.

due process of the law in respect of cases that have goring the period that the select committee was meeting, it
before. received a mass of documentation, correspondence and

lintroduce this amendment to the legislation in a spirit ofminutes from within Government and it also heard a signifi-

cooperation and concern for the well being of people in th&¢ant amount of evidence. A wide range of issues was
community. | point out that the Opposition does not supporexplored in evidence before the select committee. Some were
a situation where people who are guilty of an offence undeRot strictly within the terms of reference, but the committee
any Act ought to be able to get out of their responsibilities td00k the view, under its former Chairman and present
the community on a technicality. However, there is anothefhairman, that it should allow some latitude to enable
principle of law that | think most members in the Legislative Witnesses to raise in evidence and submissions the sorts of
Council hold dear: that if a person is not guilty under the lawjssues that had been the subject of some concern and debate
they ought to have the protection of the law. It is a questionin the Parliament and in the local community in Stirling.
of balancing both. The select committee has decided that it should presentin

In summary, we are confident that this amendment wilthe report a summary of the evidence following the terms of
overcome any future problems. Technology changes dailieference, but obviously the comprehensive evidence is
and there may be the necessity for a better or more appropiiabled. We have not sought significantly to interpret the
ate kit to be introduced from time to time. We believe that toevidence, although it has been relevant to reach some
overcome this problem and make the position clear theonclusions fromit; nor has it been appropriate for us to seek
combination of the insertion of this amendment into theto paraphrase the evidence. That may be a blessing for those
legislation and the actions that are proposed to be taken byho wish to read the report. On the other hand, one will see
the Minister for Transport tomorrow will provide the best from the appendices to the report a comprehensive chronol-
possible situation to ensure the health, safety and well being@y of events as well as some cross-indexing of the report
of those who use our roads and minimise the effect of cosiwith the evidence, and then some important recommendations
that may be awarded against the Government. by the committee.

| point out that in the case of Walshaw, because of the A variety of concerns were raised in the Parliament before
mishandling of the mechanics of the legislation, the costhe select committee was first established. There were also
amounted to $1 600. In the event of a successful test cagesues raised in the submissions and evidence to the select
based on the precedent in law that a person can appeakcammittee about delays in dealing with important issues
conviction on the basis that evidence has been produceeélating to the rights of citizens, the rights of the council and
which was not reasonably available at the time and wouldthers, and also concerns about delays in the legal process.
have proved their innocence, | think we can get the besthere were issues raised in relation to legal costs which
possible result. formed a very substantial part of the costs of the ultimate

I commend what | believe is a very sensible action, andsettlement, not just in relation to the Stirling District Council
I reinforce the Opposition’s contention that this needs to bdut for the other litigants in the various legal actions which
done, and it is done with the purest of motives. | am a littleoccurred.
disappointed that the Minister did not take the opportunity, There were some issues relating to the large claims which
despite the warnings and forebodings that we were exhibitingad, | think, sparked a significant amount of public comment,
earlier, to introduce an amendment. | would have been mosgfarticularly those claims of the Casley-Smiths. It is important
complimentary and congratulatory if that had occurredto recognise that the committee has taken the view, and |
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think correctly so, that it was not either possible or for thatand among the litigants that, because the council was a local
matter appropriate within the terms of reference, to analysgovernment body or one of the levels of government,
the claims, the evidence which either supported those largdtimately the taxpayers of the State would have to make
claims or raised questions about those claims. In fact, whilstome settlement or there would be other major difficulties
we did have evidence about some questions relating to tharising. So, we have made specific reference to that.
heads of those claims, the committee was not in a positionto We have also acknowledged that, since 1980, systems and
make a final judgment about them. That, | suppose, is alwayalso insurance facilities have been put in place through the
one of the difficulties that either select committees or the_ocal Government Association mutual liabilities scheme
public at large have in relation to claims which appear beforevhich hopefully will minimise the risk that innocent citizens
the courts where a very detailed analysis of the claims mawho suffer damage in similar circumstances might not be able
be made, but only a part of the information may be communito recover, or that the taxpayers of the State might ultimately
cated publicly. So, we have taken the view that we will makebe called upon to resolve the outstanding liabilities. We have
no comment upon the validity or otherwise of the claimsspecifically referred to the Government giving consideration
which were the subject of public comment. to making a statutory declaration that government is not liable
We did, however, look at some of the processes whiclfior the liabilities of local government, even though that may
were followed in relation to the resolution of claims, the be the law, and | have no doubt that the relevant Minister will
concerns of the District Council of Stirling as it was from give consideration to that recommendation.
time to time constituted, inadequate insurance, inadequate We did touch upon the appointment of the administrators
resources, and difficulties because of those matters to be alded again make a recommendation to the Government that it
to make decisions about settlement of the cases. We hagéould at least maintain, if not strengthen, the powers of
made some reference to those processes in our recommengdavernment to appoint investigators and administrators of
tions. We did not make judgments, as some may have wishddcal government. So, the recommendations might not be
us to make, about the involvement of previous Governmentahat some people would have expected from a select
and officers of Government. We allow the evidence andcommittee which considered such important issues. However,
submissions to speak for themselves. In any event, it was ndtis a unanimous report. We have sought to make construc-
appropriate for us to do that under our terms of reference. tive recommendations which would lead to better government
We did give special consideration to the trauma sufferednd better processes for resolving disputes. We have not
by the victims of the 1980 Ash Wednesday bushfires. It wasought to dwell upon the past. That can be discerned from the
quite obvious from the evidence which we received that thevidence which has been tabled in conjunction with the
delays in the settlement of claims were a very significantabling of the report.
factor in the lives of many of the citizens who suffered loss The committee in this Parliament has had several new
as a result of those bushfires. The recommendations of teembers, and | must say that the longer serving members of
committee do specifically focus upon the trauma of thehe committee appreciated the participation of those newer
victims and we have recommended specifically that the Statembers and their grasp of the issues which arose from that
Government should ensure that its disaster plan for dealingaither lengthy select committee.
with natural disasters under the State Disaster Act 1980 be The Hon. Anne Levy: Only one; four of us continued.
constantly updated and that special emphasis be given to The Hon. K.T. GRIFFIN: There was one—the Hon. Dr
dealing with the trauma, particularly of victims, in conse-Pfitzner—and it is difficult coming into a select committee
quence of such a major natural disaster. We have suggestatisuch a late stage, but that does not prevent me from also
that in that context some of the peak bodies, such as the Lagktending my appreciation to all members of the select
Society, the Insurance Council and the Australian Medicatommittee for the spirit in which they considered the issues
Association, should be involved in providing assistance in thend participated in the development of the report and the
aftermath of a natural disaster in helping people to understan@solution of the issues.
what issues there may be in respect of their rights, to Lastly | wantto pay a compliment to the research officers
understand their rights, and to endeavour to develop a fagiho served committee. There were a number of these and
track process for resolving disputes at an early stage and alsach of them must have had some difficulty in coming to
to resolve outstanding issues of compensation. grips with the difficult issues which arose and with the
I said earlier that there were concerns about delays in thevidence, which was long and complex. | want to pay a
legal process, and we have made some reference to that in @gsecial tribute, on behalf of the committee, to Mr Richard
recommendations but have noted that, since the 1980 Asboombe, who must take a lot of the credit for marshalling
Wednesday bushfires, there have been significant steps takgyidence chronologies and the preparation of the report, and
within the courts system to more effectively manage the want to place on record our appreciation for his contribution
resolution of claims and to ensure that delays which mighto the work of the committee. He was seconded to this task,
otherwise be blamed upon litigants or upon their lawyersjuring the course of which he was appointed to another
might be, as much as it is possible to do so, alleviated oposition and, notwithstanding that, he maintained his interest
avoided completely. in the work of the committee and his support for its members
We have talked specifically about the public liability in the final stages of its deliberations. So, it is an important
insurance issues which arise. The Stirling District Councikeport, with | would suggest positive recommendations for
was grossly underinsured in 1980 and that was a verthe future which | have no doubt the Government will
significant contributing factor to the problems of delay, ofconsider in due course.
determination of liability and the processes which were
adopted with the intervention of the Government to The Hon. ANNE LEVY: [ certainly support the motion
endeavour to bring matters to a head. The view which thenoved by the Attorney-General as we note the recommenda-
committee perceived from the evidence was that theréons of this select committee. | begin by also expressing my
generally was a view within the council and the council areahanks to the research officer, Richard Coombe, for one could
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say the absolutely sterling quality of his work in assisting us As is stated in our recommendations, both the District
in bringing this select committee to finality. Without his Council of Stirling and the many claimants seemed to believe
diligence and dedicated work, we would not be presenting ththat eventually the Government would pay, as indeed it did.
report today. In fact, 87 per cent of the total costs, which include compen-

As the Attorney has said, the committee had an enormougation to claimants and legal costs, has been picked up by the
amount of material presented to it. We had thousands dfxpayer. At the time, the Government obviously was not
pages of documents—vast documentation—from Stirlindgd0ing to grant blank cheques to anyone, and it would have
council itself, from the then Department of Local been grossly irresponsible to do so. The Government
Government, from the Attorney-General's Office, from thetherefore consistently refused to consider financial grants
Crown Solicitor's Office, plus, of course, hundreds of pageg/ntil final figures were known, and would certainly not
of transcript of evidence given by members of the public andinance legal cases unless it had some control over the
people more intimately concerned in the matter. conduct of those cases—in other words, until it was able to

The detailed chronology that is presented in the report wilP!V€ Instructions. _ .
be of great interest to anyone who wants to follow or who 10 many people, the conclusions and recommendations
might still have any interest in this issue. This chronology®f this report will be regarded as almost banal in nature. The
quite clearly details how the Government at the time tried tg€commendations cover six different areas, and most of the
eficiencies which existed in 1980 and which were mentioned

help, tried to give advice to urge settlements and tried to brinrg1 ; .
the matter to finality but had no powers to do other thar! the report have been remedied since then by the Bannon

provide advice until the parties to the dispute agreed in JungoVernment. For instance, on the question of adequate public

1989 that other than the desperately slow and expensive Ieg{!ﬁb"_it_y insurance for local government, the LGA Mutual
processes could be used. lability Scheme was given statutory recognition in 1986

. and, in 1992, statutory requirements for adequate public
The settlement procedure known as the Mullighan proce%?ability insurance were enacted in legislation. So, never again

certainl_y achieved within acc_)uple of months what had the% ould we have the situation where a local council is not
been nine years of proceedings through the courts, and éGequately insured for public liability loss.

might well have taken another nine years had it gone to The question of legal delays was raised constantly before

finality in the courts. | am sure that anyone who reads thi : . ;
. . . The select committee; it was four years before the first case
chronology and the discussion and summary of evidence W'Eccurred and there were other periods of up to 12 months

agree with me that there is a complete vindication of th%vhen nothing seemed to be happening at all, as any reader of

g%ﬁﬁrﬁfemvgsoxg{l?ﬁe nttoo(j()t?ﬁotr'énseigﬂSrg%rﬁthtehfgcf(h%e chronology will see, and these delays resulting from the
(Pégal processes undoubtedly were responsible for much of the

agreemgnt bet.ween the other pames. ) . frustration and anger that occurred amongst many people in

The fire which was the subject of this select committegpe Siirling area. However, it was Attorney-General Sumner
occurred in 1980, which is 15 years ago. However, nothlngvho, in the late 1980s, completely revamped our court
happened in the courts until 1984-85, so there was a greglocedures with the complete cooperation of the then
hiatus before anything really happened. Court cases th&jpposition so that the court management procedures that are
proceeded on and off until 1989, when the Mullighan procesgq,y in existence should ensure that lengthy legal delays as
put a stop to this endless litigation and achieved a resolutioRy.c rred in the Stirling situation should not occur again.

I think one can say that the root cause of the many The settlement procedures were eventually achieved after
problems which arose and the effect on the Stirling districkn almost complete change of the membership of Stirling
was the under insurance of the council of the time. It hadouncil in a local government election, resulting in the new
public liability insurance for only $1 million. There then council being prepared to consider settlement procedures
occurred the bankruptcy of F.S. Evans and Co., which haghstead of insisting on continuing litigation through the
been managing the dump, so that the Stirling District Councitourts. As | have said, with the agreement of both the council
was legally left holding the baby. | was interested that no-on@nd one group of claimants, this agreement did not occur until
seems to have expressed much bitterness at the fact that Fj§ne 1989 so that the new settlement procedures could be
Evans disappeared from the scene, even though | am sure tharoduced and settlement achieved in a very short space of

in the eyes of most people they were probably more culpablgme compared to the nine years which had passed at that
than the Stirling District Council, as F.S. Evans were the onestage.

who owned the dump and, as was shown in the courts, did not The committee considered whether there should be
properly put out a fire in the dump which had occurred degislation to enable such settlement procedures to be
fortnight before and which got away on Ash Wednesdayimplemented in other cases of this nature, should they ever
1980. arise, but it felt that this was probably unnecessary given that
The Stirling District Council was found by the courts to the Sumner changes of the late 1980s brought in many new
have had a duty of supervision and hence was found liable falternative dispute resolution procedures and pretrial
damages against people who had suffered as a result of theocedures and that, as a result of this, situations such as had
fire and, with F.S. Evans becoming bankrupt, the council hadccurred with Stirling would not recur.
the sole legal responsibility for all the claims resulting from  The Attorney has mentioned the committee’s recommen-
the fire. If the council at the time had had adequate insurancéations that the powers of the State Government to appoint
I am sure that in that situation the legal cases would havadministrators should be at least maintained, if not strength-
been handled by the insurer, who | am prepared to guesned, and the committee makes the point in the recommenda-
would have settled at a much earlier stage, so avoiding thtgons that, given the fact that a local government council had
increasing value of the claims and the increasing legal costslegal obligation to pay a large debt to the Government, that
which Mr Justice Olsson in one of the of the judgmentsthe time for paying it had elapsed, and that it had taken no
described as scandalous. steps whatsoever to negotiate a payment schedule and, in fact,
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had refused to negotiate, there was no other responsible It can be noted that the recommendations of the select
action that the Government could take than to appoint anommittee include no criticisms at all of the Government of
administrator. That was a unanimous conclusion by althe day. No-one who reads the chronology, or the vast
members of the select committee: that there was no oth@wumber of documents provided to the select committee, could
responsible alternative action that a Government could tak@ossibly suggest that the Government should have acted
Our recommendation on financial responsibility referreddifferently at any stage. This applies right from the time when
to by the Attorney-General is a recommendation of legislatingh€ Tonkin Government refused to provide financial assist-
the obvious, of stating in law what is in fact the existing@ance to Stirling district council up to the time when the
situation: that is, that the State Government has no respongiouncil was suspended and an administrator appointed. As |
bility whatsoever for the debts or liabilities of local govern- have already indicated, the report itself says that no other
ment. However, it was felt by members of the committee thatesponsible actions could have been taken.
it could be of advantage to have this clearly stated in law as It seems to me that much of the trauma and stress, which
an indication to various people who obviously thought thatvas undoubtedly suffered by the community in Stirling, arose
this was not the case or that, whatever the legal situation waggt only from the under-insurance of Stirling council but also
the Government would end up paying, and this affected theifirom the inexperience and naivety of the various councils,
actions. their members and their officers, and also from the conviction

One of the committee’s recommendations which has ndg®f the legal advisers of all parties in the litigation that
yet been implemented but which the committee hopes thgventually the Government would pay. | feel strongly that
Government will take up is the question of much greatet€9@l advice to clients would have been different if the
counselling and support for victims in natural disasters. [fawyers had not had this conviction that there was the
feels that this counselling and support should be available nggovernment ready to finance everything. Had they not had
only at the time of the disaster but also should be ongoing foihis conviction their advice would have been different to their
considerable periods thereafter, and that various peak bodi€4€nts, and out-of-court settlements would have been
should be involved in designating what is appropriateaCh'eved at a very much earlier stage and at very much lower

counselling and support for victims in these and othe@Mounts, so preventing the costs and the time-induced
situations. anguish which divided the Stirling community so bitterly and

The State disaster legislation did not, of course, exist Whe[1or|SO Iong. the | involved h lott f
the Stirling bushfire occurred but later that year it wa N My view, the fawyers involved have a jot to answer 1or.

implemented by the then Tonkin Government, perhaps as thy 1€ the District Council of Stirling must obviously accept
first Government response to the events in étirling responsibility for continuing the endless litigation, we must
We feel that the question of ongoing counsell.ing an emember that it did so on the advice of its lawyers, and it is

Lo ? g ifficult for a non-legal council not to accept the advice of its
support for victims needs to be considered in the context g b

. . wyers. | maintain that their lawyers would have urged
the State Disaster Plan, and we hope that will occur soon, 550nahe settlements years before they occurred had the
Many people have said, ‘Why have we had this selec

committee at all?’ There is no doubt that when it was set u%

there was a variety of motives. Some people obviously haglyiqed and bitter community and enormous pay-outs by the
political motives, wishing to discredit the then Governmenty,, oy ers of this State. | maintain that the report is a complete
'Sl'he{ﬁ V\(erter] peoplt?[ who haddpla;]nn%d to dlscref(:lr: the glaSIe}O'lpdication of the actions of the Government and its advisers

miths in the court case and who, bécause of the settiemey handling what must surely have been one of the most tragic

of the case, were not able to present the evidence that they,  jractaple problems that a Government in this State has
wished to present. The select committee certainly gave thezé%r had to face. | support the motion

people an opportunity to present their evidence to us.

I certainly concur with the Attorney-General that we were  The Hon. J.F. STEFANI secured the adjournment of the
not in a position to judge the credibility of these withessesdebate.

None of their testimony to us was tested by cross-

examination, so that those who wish to read the transcript of STATUTES AMENDMENT (ATTORNEY-

evidence must remember that the various claims which were GENERAL'S PORTFOLIO) BILL

made to us have not been established; that they have been

neither proven nor disproven and remain statements of The Hon.K.T. GRIFFIN obtained leave and introduced

opinion by the individuals concerned. | must admit to somea Bill for an Act to amend the Bail Act 1985, the Criminal

cynicism on my part to a number of the claims which wereLaw Consolidation Act 1935, the Evidence Act 1929, the

made, on both sides. Legal Services Commission Act 1977, the Magistrates Act
Without wishing to single out any particular claim, | recall 1983, the Parliamentary Committees Act 1991, the Summary

the witness who said that she had visited a property and th&®ffences Act 1953 and the Summary Procedure Act 1921.

to her, claims for furniture burnt in the fire seemed excessivé}ead a first time.

as she could vouch that the furniture was pretty old and The Hon. K.T. GRIFFIN: | move:

unattractive. But, when questioned, she admitted that she That this Bill be now read a second time.

knew absolutely nothing about antiques; would not know ond his Bill makes amendments to several Acts within the

if she saw it; and had no notion of the value of antiques. We\ttorney-General’s portfolio.

should note, of course, that in the final settlement agreed to Bail Act 1985: The Bail Act is amended to provide that all

by the various parties, the Casley-Smiths settled for less thgrersons who are refused bail by the police or justices can

half the total amount they had originally claimed, but | amhave that decision reviewed by a magistrate. A person who

sure many people still feel that they should not have receivellas been refused bail by a member of the Police Force may

that amount. apply to a justice for a review of that decision. A person

wyers on both sides not been acting on the premise that the
overnment would eventually pay. The end result was a
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refused bail by the police or a justice may, if there is nooffence. Further, if a person breaches bail in respect of an
magistrate in the vicinity immediately available to review theoffence of, for example, exceeding the prescribed concentra-
decision, have that decision reviewed by way of a telephontion of alcohol, the penalty for breach of bail may presumably
application by a magistrate. However, the application foiinclude disqualification from holding a driver’s licence as the
review can be made by telephone only if the person canngterson is liable to that penalty for the principal offence.
be brought before a justice not later than 4 p.m. on the day If the breach of the bail is occasioned by the commission
following the arrest. of some other serious offence the defendant will be charged
Another way in which a police bail decision may be with that offence as a substantive offence. There is no need
reviewed is by the person being brought before the Magito link the breach of the bail condition with the principal
strates Court on the charge in relation to which he or she wasffence. It can be dealt with as an offence in its own right and
arrested. The Magistrates Court may, in accordance with ththe amendment to section 17 in this Bill makes it a summary
provisions of the Magistrates Court Act, be constituted by affence punishable with a maximum of two years imprison-
magistrate, two justices of the peace or a special justice. fnent or a fine of $8 000, with the proviso that no penalty may
person remanded in custody by a Magistrates Court constibe imposed which exceeds the penalty which could be
tuted by two justices or a special justice cannot have thamposed for the principal offence.
decision reviewed by a magistrate by way of telephone Section 17(3a) is repealed. This provides that proceedings
application. for an offence of breaching a condition of bail shall not be
The Chief Magistrate when giving evidence before theheard and determined until the proceedings for the principal
Legislative Review Committee on the Courts Administrationoffence have been determined unless a court otherwise orders
(Directions by the Governor) Amendment Bill suggested thabr the alleged offender elects to have the proceedings
in practice it is rare for justices to take a different view of adetermined at an earlier time. In the ordinary course of events
bail application than the police. The result is that persond is difficult to see how the hearing of an allegation of breach
brought before justices are likely to be held in custody to thef bail would prejudice the trial of an alleged offender. In
next date when a magistrate is available. He recommendeases where such prejudice might occur, the court has
that the Bail Act be amended to provide that single justicesidequate power to postpone the hearing of the trial for breach
should no longer review police bail decisions and thabf bail until the trial of the principal offence has been
telephone applications to a magistrate to review the refusalompleted. For the trial to be delayed as a norm results in
of the police to grant bail should be available in all instancesnordinate delays in the determination of matters which are
where a magistrate is not immediately available to review dikely to lead to prejudice of the fair hearing of such matters.
refusal of bail by the police and to review decisions to refuse Criminal Law Consolidation Act 1988: It is clear that
bail by a Magistrates Court constituted by justices. companies can be charged with indictable offences but the
The Legislative Review Committee recommended that th@rocedures to deal with companies who do not appear to
Act be amended as proposed by the Chief Magistrate asanswer a charge on indictment are governed by ancient
matter of priority and the amendments to sections 5, 13, 1dommon law rules which are not conducive to efficiency.
and 15 of the Bail Act implement these recommendationsWhere a corporation fails to appear the court can issue writs
Magistrates are rostered to deal with telephone applicationsf venire faciasanddistringasin an amount thought suffi-
All persons refused bail by police or a Magistrates Courtient to ensure the corporation’s appearance. If this proves
constituted by justices will have a right to have that decisioninsufficient alias and pluries writs of distringascan issue.
reviewed by a magistrate by way of a telephone applicationThe culmination is a writ involving distressl infinitumby
The amendments will enhance both country and metropolitawhich the entirety of the corporation’s assets can be attached.
residents’ access to magistrates to have decisions refusing This cumbersome procedure was replaced by a simple
bail reviewed. statutory provision in the United Kingdom in the Criminal
Other amendments are made to the Bail Act. Section 1dustice Act 1925. A similar provision is included here. A plea
provides that where a person cannot comply with a conditioean be entered by a representative of a corporation, or, if
of bail he or she must be brought back before a bail authorityhere is no representation, the court orders a plea of not guilty
within five working days. Often it becomes apparent that &o be entered and the trial proceeds as though the corporation
bail condition cannot be met very shortly after the conditionhad entered a plea of not guilty.
is imposed. To ensure that the condition can be reviewed Evidence Act 1929: Section 21 of the Evidence Act
expeditiously section 11 of the Actis amended to provide thaéntitles a close relative (that is, a spouse, parent or child) of
where the bail condition cannot be met the person must ba person charged with an offence to apply to the trial court for
brought before the bail authority as soon as practicable andn order exempting him or her from any obligation to give
in any event, within five working days. The intention is to evidence against the accused. The matters that the court
make it clear that there should not be a delay of five workingshould take into account in determining such an application
days before the condition is reviewed but that it should bere set out in subsection (3) and subsection (5) requires that
reviewed as soon as possible. the prospective witness be made aware of the right to apply
Section 17 of the Act is also amended. This section igor an exemption. This practically obliges the trial judge to
quite complex. Section 17(2) provides that where a conditioensure that the prospective witness has a general understand-
of bail is breached a person is liable to the same penalties &gy of the subsection (3) criteria.
are prescribed for the principal offence but no sentence of This causes difficulties where the prospective witness is
imprisonment of more than three years may be imposed. Aa child who is too young to understand the explanation or is
offence against this section may be summary, minor indictmentally impaired. Subsection (3a) provides that the court
able or major indictable depending on the penalty applicablean exempt a prospective witness who is a child, or is
to the principal offence for which the offender is charged.mentally impaired, even though no application for exemption
Which type of offence is involved may depend on whetheiis made but the way the provisions are drafted the court must
or not the alleged offender has previous convictions for thetill explain the subsection (3) criteria. While the section’s
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requirements can be construed as adaptable to the intelligenatiich may well be an increase in violent crimes by armed
of the prospective witness there may be uncertainty about theffenders.
adequacy of the judge’s explanation and whether, therefore, The Commissioner of Police has recommended that it be
there has been a miscarriage of justice. The Supreme Couwan offence to make, sell, distribute, supply or otherwise deal
judges have suggested that subsection (5) be amendeditcbody armour or to possess or use body armour. Under the
provide that the obligation to make the prospective witnesmutual recognition scheme South Australia cannot restrict the
aware of his or her right to apply for an exemption not applyavailability of body armour if it is available in any other State
in the case of a close relative who, in the judge’s opinion, ior Territory. Some States have legislation and the matter has
unlikely by reason of age or mental impairment to understantieen raised by South Australia at the Police Ministers’
the explanation of the section’s provisions. Council with a view to all States and Territories enacting
Legal Services Commission Act 1977: There is nosimilar legislation restricting its availability. This amendment
provision in the Legal Services Commission Act whichmakes it an offence for a person, without the approval of the
provides commission members with immunity from civil Commissioner of Police, to manufacture, sell, distribute,
liability for an honest act or omission in the exercise ofsupply or deal in body armour or to possess or use body
discharge, or purported exercise or discharge, of a power @rmour. The provision will be brought into operation when
function under the Act. This type of provision is commonly all States and Territories have legislation in place.
included in statutes creating statutory authorities and usually A further amendment is made to the Summary Offences
provides that any liability that would be incurred by a personAct. When attending a fire scene in the metropolitan area,
but for the exemption is instead placed on another body. Thigolice officers attached to the Fire Investigation Unit have to
ensures that persons who serve on statutory authorities are mety on section 73(1) of the South Australian Metropolitan
exposed to personal liability for their honest acts but thaFire Services Act 1936 to empower them to enter upon land
persons who suffer loss in their dealings with the statutoryr premises, to conduct searches and to seize objects when
authority are not disadvantaged by the exemption froninvestigating fires or other emergencies which are not
liability. In the case of the Legal Services Commission Actsuspected of being caused by criminal activity. Under that
it is appropriate that the liability be placed on the Legal Sersection the role of the police is to provide assistance to the
vices Commission. Metropolitan Fire Service. It is neither practical nor efficient
Magistrates Act 1983: Section 7(1) of the Magistrates Actto require Metropolitan Fire Service officers to be present and
provides that the Chief Magistrate is responsible, subject tgive directions each time police are investigating a fire, which
the control and direction of the Chief Justice, for the adminisimay not, at that time, be suspected of being a crime. The
tration of the magistracy. Section 7(3) provides that the Chiepolice have an independent power of investigation under the
Magistrate may delegate to the Deputy Chief Magistrate o€ountry Fire Services Act 1989. The Commissioner of Police
a Supervising Magistrate or Assistant Supervising Magistrateas requested that the Summary Offences Act be amended to
any of his administrative powers or functions. This is undulygive the police an independent power to enter premises to
restrictive and there is no reason why the Chief Magistrateonduct searches and to seize objects for the purpose of
should not be able to delegate any of his administrativeletermining the cause of a fire, explosion or other emergency.
powers or functions to any magistrate, remembering that Summary Procedure Act 1921: Section 72 of the Act
under section 7(4) a delegation may be absolute or conditiomprovides that the Registrar of the Magistrates Court shall
al and is revocable at will. Accordingly section 7(3) is provide a party to proceedings, or a person whom a magi-
amended to allow the Chief Magistrate to delegate any of histrate has certified to have a proper interest in the proceed-
administrative powers or functions to any magistrate. ings, with copies of complaints, depositions, written reasons
Parliamentary Committees Act 1991: Six committees ardor judgment, convictions or orders. This section is incon-
established under the Parliamentary Committees Act. Thsistent with section 51 of the Magistrates Court Act and needs
Statutory Authorities Review Committee and Public Worksto be repealed. Section 112 provides that a person committed
Committee have five members. The Economic and Finander trial be remanded in custody or released on bail. A
Committee has seven members. The Environment, Resourcesmpany cannot be remanded in custody or released on bail
and Development Committee, the Legislative Reviewso this section is amended to refer only to natural persons.
Committee and the Social Development Committee have six | seek leave to have the explanation of the clauses inserted
members. Section 24(2) provides that four members of & Hansardwithout my reading it.
committee constitute a quorum of all the committees. A Leave granted.

requirement of a quorum of four for a five member committee Explanation of Clauses
can significantly impede the business of a committee and PART 1
both the Statutory Authorities Review Committee and the PRELIMINARY

Public Works Committee have requested that the Act be g:ause %1 ghort title .
; ; ause 2: Commencemen
g:]}r:;]ended to t|c:rowde thatt th;ef_e memb%rs constitute a quorum, <= < are formal.
if the committee consists of five members. Clause 3: Interpretation
Summary Offences Act 1953: Body armour vests arerhis clause is an interpretation provision. It specifies that a reference
prohibited imports under the customs regulations. Thén this Bill to "the principal Act" is a reference to the Act referred to

authority to sanction the import of such vests has beef the heading to the Part of this Bill in which the reference occurs.
e . PART 2
delegated by the Commonwealth Minister to the Commis- AMENDMENT OF BAIL ACT 1985

sioner of Police. Police policy is to restrict the import of body  Clause 4: Amendment of s. 5—Bail authorities
armour vests but they are being imported through other Stat@is clause removes the references to a "justice" in section 5 of the
and material is being imported for the manufacture of bod)prlnmpal Act, which defines "bail authorities" under the Act.

: ; Clause 5: Amendment of s. 11—Conditions of bail
armour vests in Australia. Body armour vests, although NOfhis clause amends section 11 of the principal Act by removing the

inherently dangerous in themselves, may in the hands Q&ference to a "justice” in subsection (6) and replacing it with a
criminals induce a sense of invincibility, the consequences akference to a "magistrate”, and by making a minor change to
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subsection (9) which will ensure that an applicant for bail who

remains in custody only because a condition imposed by the bail

authority is not fulfilled will be brought back before a bail authority

for a review of the condition as soon as reasonably practicable but,

in any event, within five working days after the condition was

appear to enter a plea the court may order that a plea of not guilty
be entered in relation to the charge.
PART 4
AMENDMENT OF EVIDENCE ACT 1929
Clause 13: Amendment of s. 21—Competence and compellability

imposed. The current subsection omits the "as soon as reasonalgfwitnesses

practicable" requirement.
Clause 6: Amendment of s. 13—Procedure on arrest

Section 21 of the principal Act is amended to relieve judges of the
need to be satisfied that a witness understands his or her right to

Section 13 of the principal Act is amended by substituting a newapply for an exemption under that section where the judge is satisfied
subsection (2) which refers only to the Youth Court. It is unnecessarthat the witness is incapable of understanding his or her right to
for this subsection, which provides for review of a decision to refuseapply for an exemption under that section.

bail by a police officer, to continue to apply to applications by an

PART 5

adult in the Magistrates Court given the proposed amendments to AMENDMENT OF LEGAL SERVICES COMMISSION

section 14 and 15 of the principal Act.
In addition, the reference to "a justice" in subsection (5) is

ACT 1977
Clause 14: Insertion of s. 33A

replaced with a reference to "the Magistrates Court", in keeping wit[ his clause inserts new section 33A into the principal Act as follows:
the removal of single justices as a bail authority. 33A. Immunity of members

Clause 7: Amendment of s. 14—Review of decisions of bail

authorities

A member of the Commission incurs no liability for an honest
act or omission in the exercise by the member or by the

This clause makes a consequential amendment to section 14 of the Commission, of a power, function or duty under the Act and a

principal Act by striking out the reference to a "justice" in subsection

(2)(b) and substituting a reference to a "court constituted of justices".
Clause 8: Amendment of s. 15—Telephone review

This clause amends section 15 of the principal Act, dealing with

telephone reviews. Subsections (1) and (2) are amended conse-

to the Act. Subsection (3) is amended to provide for a telephon

liability that would, but for this provision, lie against a person lies
instead against the Commission.
PART 6
AMENDMENT OF MAGISTRATES ACT 1983
Clause 15: Amendment of s. 7—Responsibility for administration

ection 7 of the principal Act is amended to ensure that the Chief

quentially to make the terms consistent with the other amendmen%ﬁd control of the magistracy

review by a magistrate in any case where the accused cannot

brought before a magistrate by 4 p.m. on the day following the arrest.

gistrate can delegate powers to any Magistrate.
PART 7

This will eliminate the need for the accused to be brought before a AMENDMENT OF PARLIAMENTARY COMMITTEES

justice before being able to apply for a review by a magistrate.

Clause 9: Amendment of s. 17—Non-compliance with bailrhi

agreement constitutes offence

current subsections (2) and (3a) and providing a maximum penal

This clause amends section 17 of the principal Act by striking ou%_‘

for breach of a bail agreement of $8 000 or two years imprisonment.
Currently breach of a bail agreement renders the accused liable to
the same penalty that is applicable to the principal offence. Under
the proposed amendments, however, breach of a bail agreement will —
always be a summary offence. New subsection (2) also provides that
a penalty imposed under this section must not exceed the maximum

penalty that may be imposed for the principal offence.

Clause 10: Amendment of s. 18—Arrest of eligible person o
non-compliance with bail agreement
Section 18 of the principal Act is amended by striking out from
subsection (3p) the reference to a "justice" and by replacing the
obsolete reference to "any court of summary jurisdiction" in
subsection (Ip) with a reference to "the Magistrates Court".

Clause 11: Amendment of s. 19—Estreatment
Section 19 of the principal Act is also consequentially amended to
remove references to a "justice” and to "any court of summary
jurisdiction"”.

PART 3
AMENDMENT OF CRIMINAL LAW
CONSOLIDATION ACT 1935

Clause 12: Insertion of s. 291
This clause inserts a new clause in the principal Act dealing with
proceedings against corporations as follows:

291. Proceedings against corporations

Subsection (1) defines a "representative" of a company and

subsection (2) provides that

— arepresentative need not be appointed under the seal of

a corporation; and
— a statement in writing saying that a person has been

appointed as a representative is admissible in evidence

and, in the absence of evidence to the contrary, is proof
that the person has been so appointed.

Subsection (3) provides that a representative of a corporation

may enter or withdraw a plea or election on behalf of the
corporation.

Subsection (4) provides that if there is a requirement tha
something be done in the presence of the defendant, or be saj

ACT 1991
Clause 16: Amendment of s. 24—Procedure at meetings
s clause amends section 24 of the principal Act to provide that

0 business may be transacted at a meeting of a Committee unless
quorum is present and that the number of members of a Committee
at constitute a quorum is—

— ifthe Committee consists of five members—three members;

if the Committee consists of six or seven members—four
members.

PART 8
AMENDMENT OF SUMMARY OFFENCES ACT 1953
Clause 17: Insertion of s. 15A

%his clause inserts a new section 15A into the principal Act as
follows:

15A. Possession of body armour
A person who, without the approval in writing of the Commis-
sioner manufactures, sells, distributes, supplies or otherwise deals
in, body armour or has possession of, or uses, body armour is
guilty of an offence. The maximum penalty on conviction is $8
000 or 2 years imprisonment.
"Body armour" is defined to mean a protective jacket, vest or
other article of apparel designed to resist the penetration of
a projectile discharged from a firearm.
Clause 18: Insertion of s. 80

This clause inserts a new section 80 in the principal Act as follows:

80. Power of entry and search in relation to fires and
other emergencies
A member of the police force may, at any time of the day or
night, with or without assistance—
— enter and inspect land, premises or an object for the purpose
of determining the cause of a fire or other emergency; or
— remove an object or material that may tend to prove the cause
of a fire or other emergency; or
— retain possession of an object or material for the purpose of
an investigation or inquiry into the cause of the fire or other
emergency.
PART 9
AMENDMENT OF SUMMARY PROCEDURE
ACT 1921
Clause 19: Repeal of s. 72

{his clause repeals section 72 of the principal Act.

Clause 20: Amendment of s. 112—Remand of defendant

lis clause makes a consequentialamendment to section 112 of the
presence of the representative or said to the representative. Principal Act to make it clear that the section does not apply to

Subsections (5) and (6) provide a procedure for dealing Wimcorporations, which are dealt with in new section 180.
the non-appearance of a defendant corporation. If a corporation .
fails to appear at the trial of a matter the court may proceed with  The Hon. CAROLYN PICKLES secured the adjourn-

the trial in the absence of the defendant. If a corporation fails tanent of the debate.

to the defendant, it is sufficient if that thing is done in the
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MAGISTRATES COURT (TENANCIES DIVISION) and tenants, for the most part, rent a house simply because
AMENDMENT BILL they do not have the money to purchase their own. The

current system acknowledges this power imbalance and thus

Adjourned debate on second reading. provides support to the tenant through education and by way
(Continued from 21 February. Page 1231.) of representation—at no cost and no threat of cost. Quite

remarkably, though, it appears that the Government, through

The Hon. SANDRA KANCK: The purpose of this Bill its independent review, has decided that tenants have too
is ostensibly to create a tenancies division within themuch power.

Magistrates Court to hear commercial and residential matters |n his second reading speech on 30 November last year,
which are currently being heard in separate tribunals operaghe Attorney-General stated:

ing outside the general court Syste’m_. But 9f real concern to Many complaints have been received by this Government, both
the Democrats is the Government's intention to change thg opposition and whilst in office, from landlords and tenants in
role, function and future of the current Commercial andconnection with the operation of the Residential Tenancies Tribunal.
Residential Tribunals and the impact that this will have onrhere are also concerns about the costs and efficiencies of having
residential tenants. The Opposition has indicated its prefefio different forums for the hearing of matters which arise out of a
ence for the retention of the Commercial Tribunal, althoughCommon field, namely, tenancy related issues.

I note that the Hon. Anne Levy conceded that, should certaik/nfortunately, the Attorney-General did not specify what the
aspects of the system currently operating in the Commercigomplaints were. Since being elected 15 months ago, any
Tribunal be transferred to the Magistrates Court, then Labogoncerns | have received regarding residential tenancies have
could support such a transfer. been vastly different from what Liberal members have

Whilst the position of the Democrats is that it is not received, quite obviously.
convinced that a change is needed, it has not received a single Only three landlords have contacted our office over the
message of concern from commercial groups. On that baspast year, and their talk of undue hardship has not been
then the Democrats will support the Government’s desire teonvincing at all. They either do not understand basic
transfer commercial disputes from the current Commerciahvestment rules with respect to expected returns or, quite
Tribunal to a separate division of the Magistrates Courtfrankly, they have been greedy. As a result, they have taken
Given the changes accepted in deadlock conferences recen@yt their frustrations on their tenants and the tribunal. One
on assorted consumer matters regarding real estate, consurt@idlord who approached us and who rents out about three
credit and second-hand motor vehicles, it is clear that it islouses does not have a realistic approach to her investment,
possible to have a user friendly court to deal with soméut seems to be out to get every cent that she believes is
consumer matters, but the Democrats cannot support thightfully hers. She wants these houses so that she can give
Government’s intention to dismantle the Residential Tenanene to each of her three daughters, who, incidentally, have
cies Tribunal and have matters which would have beeteft home and are even buying houses of their own. Another
handled by the tribunal instead dealt with by a tenancietandlord, who has ended up being a nuisance to my office,
division of the Magistrates Court. was literally making himself sick through his retaliatory

Indeed, the Democrats have great difficulty understandingttitude because he had a communication problem with one
the Government's rationale for introducing the legislation inof his tenants. | fail to see how landlords like these can be
the first place. It appears that the Government came to revieused as justification to change an effective system.
the residential tenancy tribunal simply because it was Whilst the landlords who have lobbied the Democrats
scrutinising all regulatory frameworks and not as a result ohave not put up any convincing argument to support the
any demonstrated demand for change. dismantling of the Residential Tenancies Tribunal, organisa-

In undertaking the review, the legislative review team wagions such as Shelter SA and the Consumers’ Association of
instructed to have regard ‘to the imbalance which is perceive®A have put up very strong arguments for the current system
to exist by the community between landlords and tenants’. 1o remain. By coincidence, the position of these organisations
am not clear whose perception we are talking about, whétas been backed up by a study carried out by the Community
imbalance or who it favours, but, given that this Bill seemsLaw Reform Committee of the Australian Capital Territory.
to be less attractive to tenants, | am left to assume thaf,he report is titled ‘Private Residential Tenancy Law’, and
according to the Government, the committee worked from thavas published only in December last year. The composition
premise that the community perceives a power imbalance iof that committee, by the way, was not stacked by consumer
favour of tenants, which I find startling. housing groups: it included magistrates and judges and

In concentrating on the dispute resolution aspect of therdinary members of the community. That committee
tribunal, the Government has disregarded the other importanndertook an analysis of the different arrangements between
functions of the tribunal. The Government has chosen téandlords and tenants around Australia and in New Zealand.
ignore the importance of housing as a basic human right antis recommendation was that the ACT set up a tribunal along
in doing so, has failed to recognise that many peopldghe lines of the South Australian system, not a court system.
ultimately do not choose to rent but would prefer the security50 ironically, at precisely the time that the South Australian
of having their own home, if they could afford it. The current Government was promoting the disbandment of the Residen-
system provides tenants with security of tenure, whilstial Tenancies Tribunal, an objective study performed outside
balancing the rights of landlords. The proposed system dodbis State says that we already have the best system in the
not. country.

The Government has chosen to ignore the social justice Our Residential Tenancies Tribunal is made use of by
components embodied in the current system, which is basddrge numbers of both lessors and tenants. This is not always
upon the premise that there is a power imbalance betwedhe case in other States. For instance, lessors make up around
landlords and tenants and that it favours the landlords90 per cent of applications in Victoria and New South Wales.
Landlords let out their spare houses for investment earnings; South Australia we have a more balanced number of
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tenants and landlords attending the tribunal precisely becau§®m the parties and assists them where possible; and (c)
we do not have a court system. Tenants are reluctant to attegerates with a high degree of efficiency, ensuring that each
tribunals in New South Wales and Victoria because they arparty is satisfied that all their arguments have been listened
daunted by the court system. to and understood. We have no guarantee that the Magistrates
Itis not just the fact that tenants feel intimidated by usingCourt will be able to offer a service with the same degree of
the court system; it has to be recognised that all the normafficiency and helpfulness.
advantages of power which are associated with greater The savings thatthe Government is keen to make must be
wealth, confidence, representation and knowledge go to tHmalanced by other considerations, particularly the special
landlord. Moreover, landlords often employ agents who buildequirements of government, and there are five matters which
up expertise and experience in such matters. The currentust be given weight. First, | refer to the wealth gap. Given
tribunal offers all these services to tenants and landlords. the growing wealth gap in our society, continuing high
Furthermore, the process of conciliation, with the threatinemployment and the increasing casualisation of the work
of court costs and of possibly having nowhere to go (or aforce, one does not need a crystal ball to work out that in the
least the burden of actually shifting and all the extra pressurdsiture there will be a greater number of people renting
that go with living at a different locality, for instance, having houses, particularly those in part time or insecure employ-
to come up with a bond and paying for the cost of installatiorment or amongst those not employed at all, and this will no
of a new telephone), would further exacerbate the powerlessloubt be matched by the wealthier members of society who
ness of the tenant. He or she would be pressured to acceptean afford to purchase a home not only for themselves but
otherwise less than acceptable position during conciliatiomlso another for investment.
because of the threat of shifting or facing escalating costs. Secondly, there is the phasing down of public housing.
Under the proposed new system, a major feature of th&his, together with the planned phasing down of public
Bill is that the landlord can more easily terminate a tenancyousing, will add further to the greater numbers of people
agreement. Therefore, should a decision go the tenant’s wagnting. If we cherish a society based on egalitarian ideals and
with the landlord vehemently opposed, it appears that thé&irness, it has to be acknowledged that the role of the current
landlord can quite easily terminate the tenancy agreemeiResidential Tenancies Tribunal will be in still higher demand
sooner than agreed—so-called retaliatory evictions. Thand will be more important than it is now.
Government is of the view that shifting the dispute resolution  Thirdly, as to the special needs of housing disputes, the
function of the tribunal would provide cost savings to thedemands and pressures of criminal cases and complex civil
State. However, the ACT Community Law Reform Commit- matters are of a different order to the demands of tenancy
tee found that such a shift would not be an appropriate use afisputes. The tenancy jurisdiction is and will remain a special
resources. The expertise and experience of the judiciary jsrisdiction which requires close attention to issues such as
more expensive because of the complex issues of evidentee financial position of the lessor, the accommodation needs
and procedure that they normally deal with. Whilst time-of the tenant, the state of the rental market, the need for
consuming and important residential matters are lesgepairs to a house, and the state of cleanliness of the house.
complex, such disputes do not need judicial levels of Fourthly, there is the unique relationship between landlord
expertise and the associated expense. and tenant. Unlike commercial or business disputes, tenancy
As the Hon. Ms Levy mentioned, the Business anddisputes also often involve a continuing relationship between
Consumer Affairs Division in the lead-up process has abouessor and tenant and the need to preserve that relationship in
10 per cent of cases not proceeding further. While that is harmonious form wherever possible.
quite admirable, if the Government wants to get it to about Fifthly, | refer to the staff at the Residential Tenancies
50 per cent, as it has professed, more training will be requirediribunal. The people who make up the tribunal carry out their
for the officers in business and consumer affairs. | should alsduties so well because they lead the normal lives of ordinary
mention in regard to cost that the Residential Tenanciepeople. They are not paid huge salaries, they live in all parts
Tribunal is a self-funding mechanism based on the interesif Adelaide, and they are not part of the social circuit by
from tenants’ bond money, so it costs the Governmentirtue of their work or title. Thus, they are able to understand
nothing. the problems that are brought to them.
The ACT Community Law Reform Committee identified = The Democrats believe it is immoral to cut services from
a number of advantages in the South Australian system. Thbe less wealthy and generally less powerful people in our
South Australian tribunal operations are effectively integrategociety. There is no guarantee that the Residential Tenancies
and coordinated, which makes each service more efficienfribunal, which currently provides this service, will be able
and effective. The ACT committee noticed that the combinato have this same function carried on in the Magistrates
tion gives the Adelaide centre a high profile in the AdelaideCourt. The Government’s proposed system may be more
community as the place to go with tenancy difficulties. Theycostly to run, provide less services to both tenants and
further observed that all services—from applications, lodgindandlords, and put a greater financial burden on those who
or claiming a bond, making inquiry or complaint to applying can least afford it. It is not appropriate to bring the problems
for a hearing—being located in one central location is arassociated with shop tenancies and residential tenancies to the
advantage to the community. same jurisdiction. Shop tenancies are part of a commercial
The Attorney-General has stated that hearings in thdecision, while residential tenancies are about a basic human
Magistrates Court will be heard expeditiously and economiright, the right to shelter.
cally, but the ACT study observed that the South Australian The Democrats will be amending this Bill so that the
system (a) hears matters promptly within two weeks ofTenancies Division of the Magistrates Court will deal only
application—in fact, urgent matters are heard within 24with retail tenancies. With those amendments in mind,
hours, and | would like to see a court beat that; (b) conductsonfident that the Residential Tenancies Tribunal will
hearings in a helpful, clear but not overly formal mannersurvive, the Democrats support the second reading of this
during which the tribunal member actively seeks informatiorBill.
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The Hon. T. CROTHERS secured the adjournment of would be in line with the original intention behind the

the debate. retention lease provisions which were brought in 1981.
The major difference between Government amendments
[Sitting suspended from 6.6 to 7.45 p.m.] and those proposed by the Opposition is in respect of the
miscellaneous purposes licence. We consider that the
MINING (NATIVE TITLE) AMENDMENT BILL activities permitted by these licences should be classified as
) mining operations and included in the concept of a production
In Committee. tenement, because such activities are obviously closely
(Continued from 7 February. Page 1095.) related to full scale mining operations and because many of
the activities covered by the licence will have a substantial
Clauses 1 and 2 passed. impact on the land. For example, the miscellaneous purpose
Clause 3— ‘Interpretation.’ licence can permit the establishment of a treatment plant for
The Hon. CAROLYN PICKLES: | move: recovered ore and the establishment of housing for miners,
Page 2, after line 18—Insert— and so on. The licences are primarily utilised when major
(ca) by inserting after the definition of exempt land’ in mining operations are anticipated or being carried out. It
subsection (1) the following definition: therefore makes sense to put these licences in the same
‘exploration authority’ means— category as those tenements which permit more than explora-

(a) a miner’s right;

: ; i tory operations.
b) a precio tones prospecting permit; . K . . .
gc; af’mne'r;i;im; S Prospecing p If taxation implications arise from the fact that these

(d) an exploration licence: ancillary activities are to be defined in this legislation as
(e) aretention lease (but only if the mining oper- mining operations, that can be addressed in other legislation
ations to which the lease relates are limited tojf need be. For the purposes of the present legislation it is
(cb) by striki ngxg:,?rﬁfg gﬁggﬂggﬁ)h) the definitions of IMPOtant to us that there can be a very broad definition of
‘mining’ or ‘mining operations’ and inserting the follow- MiNING operations. The Government has an amendment to
ing definition: this clause, which we will oppose.
‘mining’ or ‘mining operations’ means all operations The Hon. K.T. GRIFFIN: | do not take the initial point
carried out in the course of prospecting, exploring orthat the amendment | have was on file first, but we will work
g?brggg_for minerals (except fossicking) and in- {nrough the issues in relation not only to this amendment but
(a) quarrying; and also to other amendments. However, the Leader of the
(b) operations to recover minerals from the sea orOppOSition got in first, and | am not taking the point on this

a natural water supply; and occasion.
(c) operations under a miscellaneous purposes The Hon. Carolyn Pickles interjecting:
licence. The Hon. K.T. GRIFFIN: It is certainly on the record.

The Opposition is inserting three definitions into the defini-The Government does not support the amendment, although
tions section of the Mining Act, namely, those of ‘exploration it is in some measure similar to that which | now move from
authorities’, ‘mining operations’ and ‘production tenements’.the Government perspective. There are two distinctions
The amendments are necessary because in our view therebistween the definition which | propose for ‘exploration
a vital distinction in the mining process between thoseauthority’ and that proposed by the Leader of the Opposition.
activities which are essentially carried out pre-mining andThe first is purely in drafting style, where ours run on without
involving little if any damage to the landscape and activitiesbeing in separate paragraphs. The second is more substantive
which are associated with mining itself, which can potentiallyand includes in the Leader of the Opposition’s amendment a
cause permanent disruption of the land. At the same time, wetention lease, but only if the mining operations to which the
acknowledge the concern of mining companies that it wouldease relates are limited to exploratory operations. There is
become unduly onerous if the native title negotiationthen the more substantive amendment proposed by the Leader
procedure needed to be carried out for every single type aff the Opposition, namely, to add a paragraph (cb) to define
tenement created under the Mining Act. This could lead tanining or mining operations, and | will deal with that shortly.
unnecessary expense, delays and duplication of resourcdhe amendment that | will move inserts an additional
Ultimately, the sensible solution to this problem would be adefinition. Itis really a consequence of a subsequent Govern-
thorough review of the Mining Act to simplify the licensing ment amendment aimed at confining or narrowing the scope
and tenement requirements for miners in this State. &f the provisions relating to conjunctive agreements.
understand that at some point in the future the Government During the course of the informal discussions which have
will review the Mining Act, so we will look with interest at occurred over the past two or three months, conjunctive
that proposition when it comes before this Council. agreements have been a very lively issue. The Government
I note that the Government amendments partly reflectvas originally of the view that there ought to be a provision
agreement with the definitions of ‘exploration authority’ andrelating to native titleholders, and at one stage claimants
‘production tenement’ put forward by the Opposition. In could negotiate with the mining corporation with a view to
respect of retention leases, however, we note that section 4Working out all aspects of the proposed mining development
of the Mining Act gives scope for a retention lease to permifrom start to production. Some concerns were raised by those
mining operations, and the Act places no express limit onvho represented Aboriginal interests that this was much too
those mining operations. We therefore consider it necessabroad. The Government did not believe that was the case, but
to distinguish between retention leases which limit miningit has been prepared to accommodate that concern and to limit
operations to exploratory activities and those which do notthe conjunctive agreements in some circumstances to an
The alternative to our amendment as proposed would be &xploration phase.
limit 41F(b) so that clearly no more than exploratory By this definition we do create the global term ‘explor-
activities can be permitted under a retention lease, and thaion authority’, and it does encompass all the various
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tenements that might be obtained by a miner in the exploreut strongly in favour of the addition of paragraph (cb)
ation phase of a mining operation. We have other amendsarticularly in regard to miscellaneous purposes licences. |
ments on file which provide that, where a mining operator isvas born in Broken Hill and spent 22 of the first 23 years of
negotiating with mere claimants, as distinct from registereany life there. | saw very much what the effect of these
native titleholders, a conjunctive agreement can be reachadiscellaneous operations can be on the environment.
only with respect to the exploration phase, that is, the The skip dumps in Broken Hill stretch literally for
tenements that fall within this definition of the term ‘explor- kilometres. One | remember from childhood was such a
ation authority’. landmark in Broken Hill and had been there for so long and
We would suggest that the proposal by the Leader of thad had so much dumped on top of it that it was actually
Opposition to add a paragraph (cb) is quite inappropriate. Thknown as Mount Hebbard. In the 1970s it was proven to be
Act itself draws a fundamental distinction between mininga gold mine, quite literally, because the stuff that had been
operations and ancillary operations such as treatment of ordumped was actually processed again for the gold deposits
provision of amenities for workers, drainage, and so forth. Ahat were in it. The sorts of operations that come under a
miscellaneous purposes lease is the appropriate licence fatiscellaneous purposes licence are a direct effect of the
those latter activities. Those matters would not be covered biyiining and have quite a heavy impact on the environment.
the definition of ‘mine’ in the Native Title Act and therefore | believe that it is essential that they be included as part of a
they are not matters to which the right to negotiate appliesdefinition of mining.
It is quite well established by case law and in every other The Hon. K.T. GRIFFIN: Mining tailings is actually a
sense that these activities are, by definition, not consideregining operation. It is not the subject of any miscellaneous
to be mining operations. The definition of ‘mine’ in the pyrposes licence. Miscellaneous purposes licences are to deal
Commonwealth Native Title Act is as follows: with the incidents of mining, and processing tailings is not an
(a) explore or prospect for things that may be mined, includingncident in that sense. The fact is that what the Hon. Carolyn
things govered by that expression because of paragraphs (Pickles’ amendment paragraph (cb) and the Hon. Sandra
and (c); or Kanck’s support does is to widen the ambit of the right to

(b) extract petroleum or gas from land or from the bed or subsoi . .
under waters or sea quarry. negotiate. That is not acceptable to the Government. |

Itis quite clear that, in respect of the Commonwealth NativdNdicate that I do not mter;]c_zl LOI take utp a lot tofglme with
Title Act, those matters that are covered by miscellaneou IVISIONS 0N ISSUES upon which 1 am not going to be Success-
. 1 will indicate my position on particular amendments and,

purposes licence are not the subject of the right to negotiate: o , g
In this State legislation we certainly do not want to extend thétS | said, if I am not successful | am not going to divide. We
ambit of the right to negotiate beyond what is recognised'2V€ @ 10ng way ahead of us, but | do not want the fact that
under the Commonwealth legislation. Under the Mining Act, do not d|V|de_to be taken as an |nd|ca_t|on that we are
the miscellaneous purposes licence may be granted for a mehow_less wgorously oppo_sed to a particular amendment.
number of purposes: uite obviously, if we start off in that way everyone knows

... for the carrying on of any business that may conduce to thWhere they stand. Ultimately we may well end up in a

effective conduct of mining operations or provide amenities for(aeadl(mk conference where we can attempt to resolve some

persons engaged in the conduct of mining operations; for establisi®f these issues, and | would expect that will be in the next
ing and operating plant for the treatment of ore recovered in thaveek or so.
39‘”39 Ioffminir:)g téperations; for drainéige grgm a mine; for the  The Hon. K.T. Griffin’s amendment negatived; the Hon

isposal of overburden or any waste produced by mining operations; Llae! : ’ ’
or any other purpose anciilary to the conduct of mining oper-%:arc’lyn Pickles’ amendment carried.
ations . . and may be granted upon such terms and conditions as may The Hon. K.T. GRIFFIN: | move:
be determined by the Minister and specified in the licence. . .

Page 2, after line 33—Insert:

Then there are certain matters that the Minister has to take (ea) by inserting after the definition of ‘precious stones field’

into consideration in determining the terms and conditions in subsection (1) the following definition:
subject to which a licence is to be granted. So, very strongly ‘production tenement’ means a precious stones claim
and vigorously we oppose the concept of miscellaneous or a mining lease;;

purposes licences being included in the definition of minindrhis amendment is related to the earlier amendment that |
or mining operations. That activity ought to be limited to moved. It defines the term ‘production tenement’ and that
quarrying and operations to recover minerals and not thosencompasses precious stones claims or mining leases, which

incidents to mining activity. So, | move: are the only production tenements under the Act so that in
Page 2, after line 18—Insert: subsequent proposed amendments conjunctive agreements

(ca) by inserting after the definition of ‘exempt land’ in can be precluded where a mining operator is negotiating with

subsection (1) the following definition: mere claimants. Conversely, where registered native titiehold-

‘exploration authority’ means a miner’s right, a :
precious stones prospecting permit, a mineral claim €S are involved, an agreement may cover both the explor-

an exploration licence or a retention lease;; ation and the production phases.

Also | indicate opposition to the Hon. Ms Pickle’s amend-  The Hon. CAROLYN PICKLES: | move:
ment. Page 2, after line 33—Insert—

The Hon. SANDRA KANCK: Throughout the process (ea) by inserting after the definition of ‘precious stones field’
of this Committee | have a number of amendments that are in subsection (1) the following definition:
going to be similar to others that are on file and in many cases production tenement’ means—
I will not actually get to move mine but it will be clear which % :rp:\rii(i:r:%ulséi??r claim; or
way my support IS going. In this particular case | havg. an’ (c) aretention lease (if the mining operations to which the
amendment that is very much the same as the Opposition’s lease relates are not limited to exploratory operations);
and, although | do not want to talk at length about it and or
repeat what the Hon. Ms Pickles has said, | do want to speak (d) a miscellaneous purposes licence.
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We oppose the Government’'s amendment. As indicated, w@). Subsection (4a) has been altered to make it clearer that
have already canvassed the issues relating to the Oppositiotfee mining registrar cannot register a claim if to do so would
amendment. We say that the proposed definition of ‘produdse inconsistent with a public undertaking by the Minister to
tion tenements’ should include miscellaneous purposethe mining industry. The previous provision seemed to still
licences and retention leases covering more than exploratoaflow the registrar a discretion in that regard, and that
operations. discretion has now been removed. This is important in the
The Hon. K.T. GRIFFIN: | oppose the amendment context of priority issues, which we will touch upon at a later
moved by the Hon. Carolyn Pickles. | note the reference tstage of the consideration of the Bill.
a retention lease and the qualification to that, which I think The Hon. CAROLYN PICKLES: The Opposition
is complementary to the earlier amendment which wasupports the Government amendment. We have a similar
successful and which | opposed. However, | think the mosamendment that | do not intend to proceed with. We share the
significant part of this amendment is that it includes aGovernment's concern on the question of priorities of mining
miscellaneous purposes licence as a production tenement ageimpanies, which seek to secure their claim while native title
that, with respect, is just nonsense. It makes a fundamentakgotiation procedures are being carried out. Our proposed
change to the Act, and I think it has very significant consesection 63G addresses that issue. We have no objection either
guences. | can say right here and now that if this and # subsections (4) or (4a) as proposed by the Government.
number of other amendments get up and we cannot resolve The Hon. SANDRA KANCK: | had some concern about
it at the deadlock conference there is a very strong possibilitshis clause both in the Bill and in the amendment. Could the
that this legislation will not pass, because it introduces intttorney tell me what the public undertaking will be and how
the legislation a totally unacceptable provision. There may ba mining registrar will be able to keep abreast of the public
some people who would like to see that occur, but the fact ofindertakings that the Minister might have made?
the matter is that it is unworkable and, as | say, itis opposed The Hon. K.T. GRIFFIN: Section 24 of the principal Act
strenuously because it does have such significant consgrovides:
quences. ltisa f“”d‘?‘m‘?”ta' change which we do not accept. Application for registration of the mineral claim must be lodged
The Hon. K.T. Griffin’s amendment negatived; the Hon. 4t the office of the mining registrar within 30 days after the day on
Carolyn Pickles’s amendment carried. which the claim is pegged out.
The Hon. K.T. GRIFFIN: | move: Presently, the Act provides:

Page 3, after line 7—Insert:

- A . . .. Amining registrar shall, subject to this Act and any order of the
(h) ?33/)Izieéﬂg?a%g%rs;ggsggg(Sr)c}\?igi?rq%\lfvi?]?ssng%inrﬁsn-Wardenys Court, register a mineral claim upon receipt of due

part of the provision to which it relates application for registration of the claim in the prescribed form and

. . accompanied by the prescribed particulars.
Several explanatory notes appear in the Bill. | have some, s js 4 mandatory process. The mining registrar shall, of
reservations about explanatory notes being part of legislation, e ‘subject to the Act and any order, register a claim. It
but I have conceded that, in respect of the package of nat':jﬁrther,provides '

title Bills, explanatory notes do serve a useful purpose an Subject to subsection (4a), a mining registrar may refuse to

_for that reason, in each of the other Bills that we have passer(ggisterJ a mineral claim if he isisatisﬁed ?hat,gbefore theyclaim was

in this package, we have acknowledged that an explanatoitgged out, an application had been made and lodged with the

note forms part of the provision to which it relates. That isDirector of Mines under Part 5 for a licence under that Part in respect

important from the point of view of statutory interpretation. of an area comprising the claim, or any portion of the claim, and that

We certainly do not want there to be any doubt about théhe application has not been refused.

status of an explanatory note, and this puts that issue beyoiglibsection (4a) provides:

doubt. It is not something which, as a matter of general The mining registrar shall not exercise his power under subsec-

principle, | or the Government have accepted, but we see thébn (4) to refuse to register a claim if the claim relates solely to

there is value in the explanatory note in the context of thigxtractive minerals.

complicated package of legislation. Where there is some invalidity in a mining tenement other
The Hon. CAROLYN PICKLES: The Opposition than through the fault of the holder of the tenement, then

supports the amendment. We had a similar amendment afidere ought to be priority, and there may be any number of

we will not proceed with it. reasons, particularly in the context of this legislation. It may
Amendment carried; clause as amended passed. be that there are issues arising in relation to native title; it
Clauses 4 to 7 passed. may be that, as a result of those, the tenement is not valid,
Clause 8—'Registration of claim.’ and through no fault of the holder of the tenement. We were
The Hon. K.T. GRIFFIN: | move: anxious to ensure that there was an appropriate mechanism
~ Page 4, lines 4 to 12—Leave out proposed subsection (4) ankly which the mining registrar should be required to register
insert: a mineral claim.

(4) Amining registrar may refuse to register amineral claim  \ya decided that—and | suppose one could call it a safety
(other than a claim that relates solely to extractive S - .
minerals) if satisfied that— net provision rather than anything else—in the context of a
(a) before the claim was pegged out, an applicationparticular tenement and the process leading up to the issuing
had been lodged for an exploration licence for anof that tenement, if there were matters which suggested that
area comprising the area of the claim or portion of there ought to be some priority given to the person who is

(b) ttp]g ggep?ié’;ttig% ﬂg'smn;oﬂien refused. actually registered as the holder of that tenement—not related

(42) A'mining registrar cannot register a mineral claim if to native tite—then, if the Minister had given a public
to do so would be inconsistent with a public undertak- undertaking that that priority would be given, the registrar

ing by the Minister to the mining industry. had to recognise that and refuse to register a claim that
This is really a reworking of the provision to make it clearer.someone might seek to lodge in priority to the invalid
New subsection (4a) replaces subparagraph (b) of subsectitenement.
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Itis in that context and it is difficult to identify particular this subclause would apply? Is this a provision to reinforce
undertakings that might be given. | would envisage that thepr ensconce undertakings already given?
might be straightforward and clearly made, thatthey haveto The Hon. K.T. GRIFFIN: No formal undertaking has
be public and of course they would have to be kept on th@een given because this provision is not yet part of the law.
appropriate register or files at the officer of the Registrar. No informal undertaking has been given except in the context
would expect that they would be related to particularof negotiations where we have made it clear to everyone,
tenements. It is possible that they would not be related tpecause it is to everyone’s advantage that they know,
specific tenements, but in those circumstances they woul@hatever interest people have in this Bill, that as a Govern-
certainly be within the knowledge of the Registrar and wouldment we are anxious to give reassurance to the mining
be matters taken into consideration in the processing dhdustry. In that context this reflects that broader commitment
applications for registration of tenements. to the industry. | repeat: there is no basis upon which there
The Hon. SANDRA KANCK: | am still unclear. The oughtto be concern about it. The Minister is likely to give an
Minister said it is something that would be lodged with theundertaking about the registration of mineral claims in order
Mining Registrar, and presumably it would have to be into prevent what the Hon. Sandra Kanck indicated is a
writing. Could it be a statement made in a television intergazumping characteristic of some people on the industry’s
view with the Minister? Would that be a public undertaking?perimeter.
If so, would the Mining Registrar be provided with a copy of ~ Amendment carried; clause as amended passed.
the video of that interview? | find it muddly, whichiswhy | cjause 9—Grant of exploration licence.’
am concerned about it: the definitions are unclear. . The Hon. SANDRA KANCK: | move:
The Hon. K.T. GRIFFIN: When we were addressing the
issue of a safety net provision it was envisaged that thg . oec
M|n|ster_V\_/ouId make the public _undertaklng in the Parliament (5) The Minister must, at least 35 days before granting an
so that it is clearly on the public record. There is no reasoRxpioration licence, publish a notice—
why it should not be a notice in t@azetteln fact, it can be (a) describing the land over which the licence is to be granted
related to a particular tenement but it can also be the mining and, if the licence is to relate to a particular stratum, specify-
industry at large. We envisage that by administrative means ing the stratum; and ) _ o
rather than by formal proclamation or by other means that this  (b) g‘gg&?gﬂ?;er?ge?s ggth(?a%libcl;fc;?l ”ggkﬁ)}’;rt'itéﬁnlisc%%’é‘éstséoﬂfe
public |nt|mat|on WOUld, b,e given, .that it would be drawn to Minister Wi![)hinpa periogd (of atleast Zg days from the date of
the attention of the Mlnlﬂg Reglstrar and would then be publication of the notice) specified in the notice,
effected. in theGazettea newspaper circulating generally in the State, and if
The honourable member might think it is a bit woolly. there is a regional or local newspaper circulating in the part of the
There are areas in the Commonwealth Native Title Act whic éﬁgggg{é‘:wh the licence area is situated, in the regional or local
are rather confused and we have been trying to find our way (5a) Indetermining an application for an exploration licence

around it in an amendment to this legislation to ensure thagnd the conditions of the licence, the Minister will have regard to any
there is some safety net provision for the mining industryrepresentation made in response to an invitation under this section.

This was very much designed to give some reassurance 10 th¢,q amendment reflects what currently happens in regard to
mining industry and particular tenement holders if that was,,p|oration licences. It partly reflects it, anyhow. There is an

at all necessary that there would be a safety net. Late{y ertisement in th&overnment Gazetend members of the
proposed amendments reinforce the safety net approach, Byityjic are invited to respond within 28 days with any

we haye taken the view that, notwnhstandmg th_at we had nQlyncerns about the proposal. However, there does not appear
specified how and where the public undertaking would bgg, he anything in the Act that causes this to happen and | want
given, it will still be on the public record. to make sure that it is a definite requirement. My amendment
The other point that everyone has to recognise is that thigykes it further than the current situation because it requires
really does not prejudice anyone. If the public undertaking ishat the Minister has to set this process in motion at least 35
given by the Minister, it is recorded by the Registrar in termsjays before granting the exploration licence and there is still
of having it drawn to his attention and then he refuses t@g days for public submissions. That means that there can be
register a mineral claim which is contrary to the content ofa period of up to seven days when submissions can be taken
that public undertaking. It is all part of the safety netinto account. There is an explicit requirement for the Minister
provision and we are doing the best we can to give thafo actually ook at those representations. | want to ensure that
reassurance that | think is necessary in the context of othgje have more than just a gentlemen's agreement. It is
disadvantages which are suffered by the mining industry, bymportant in the context of native title to recognise that there
an industry which is so important to South Australia. may be Aboriginal people who may not qualify as native title
The Hon. SANDRA KANCK: | understand that the holders who may still have some deep attachment to part of
intention is good and | am not challenging the Attorney onthe land and may want to make use of a provision like this to
that. | understand from the briefing that we have thesensure that the land they love is still looked after.
cowboys in the mining industry who go around gazumping The Hon. K.T. GRIFFIN: There are a number of issues
mining leases and it appears itis necessary, but | was worrigg|ating to this Bill that are proposed to be moved by the Hon.
about the wording. ‘Woolly’ is the Minister’s word, but | said Sandra Kanck. They are not significantly related to issues of
‘muddly’. The Minister slightly clarified the position in his native title and what we have tried to do is to focus on issues
explanation and | will not keep persisting with it, although I relating to native title with this Bill. | have indicated previ-
would have liked the position to be clearer if that wasously that the Government is reviewing, in a broader context,
possible. the Mining Act, but deliberately we avoided addressing issues
The Hon. R.D. LAWSON: How many undertakings have of substance relating to other matters in the Mining Act when
been given by the Minister to the mining industry to whichwe were dealing with native title issues. This, | suggest, is not

Page 4, lines 16 to 22—Leave out proposed new subsection (5)
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an issue that is related to native title: it is related to othethere are Aboriginal rock carvings more than 40 000 years
matters addressed by the principal Act. old. I rang Aboriginal Heritage at that time. It knew nothing
It does relate to the grant of exploration licences. The Billabout it and because of lack of resources it was not in a
amends this provision in section 28 of the Act to ensure thaposition to respond to it. | did respond to it. As a result of the
the notice the Minister gives of his or her intention to grantresponse to my letter to the Department of Mines and Energy
an exploration licence is more accessible. At the momerihey were able to put certain conditions on that particular
notice only has to be published in t®vernment Gazette exploration licence. So, | am shocked at the lack of know-
We are proposing to alter this to include notice in a newsledge of both the Government and Opposition on this because
paper circulating generally in the State and also in a regiondllearly this is a native title issue.
or local newspaper. So, the advertising will be much more The Hon. K.T. GRIFFIN: | am not quite sure how a
extensive than at the present time. The proposal by the Hoquestion of comment gets into the notice—there is no
Sandra Kanck goes even further in requiring the Minister tgrovision in the Act for it.
invite public submissions on the proposed grant of the The Hon. Sandra Kanck: | acknowledge it is notin the
exploration licence, and then the Minister is required to havéct. | said | want it put it in there because it happens.
regard to those representations or submissions. The Hon. K.T. GRIFFIN: | am not prepared to support
| suggest that is quite unnecessary. It has nothing to diégoing in there. The fact is the Act does not presently require
with native title and | do not think anything would be it. | cannot answer for the Registrar as to why that goes in the
achieved by it. It would delay and complicate the process ofotice. The fact is the public notice is required to be given
granting an exploration licence for no good reason, as it iand we are looking to extend that public notice, but | do
unlikely that public submissions could yield any usefulbelieve that if you start to talk about public submissions and
information prior to the miner even having a look to see whatepresentations you begin to open a Pandora’s box.
is there. | suggest that it is in the public interest that processes Amendment negatived; clause passed.
be streamlined, that we look to remove bureaucratic delays, Clause 10—Term of licence.’
or at least reduce them rather than increase them. One of the The Hon. SANDRA KANCK: | move:
concerns which | have about this amendment is that it will page 4, lines 26 to 30—Leave out proposed subsections (1) and
raise at least the expectation in the minds of some membe(g) and insert:
of the public that there will be a much greater involvement (1) An exploration licence is to be granted for a term not
of the public in the grant of exploration licences, and it may exceeding two years with a right of renewal but not so the
be that it has the potential to involve ultimately the courts aggregate term of the licence exceeds five years.
more in the consideration of the granting of explorationMy concern in this case is about the adverse environmental
licences because, if the Minister does receive some publiglpacts of exploration and anyone who knows a little bit
submissions, then what is the Minister's duty? To have regargPout mining knows the appalling visual damage of seismic
to them? How is the Minister to have regard to them? Is théines. The view within the environment movement is the
Minister to accord natural justice to both the applicant and t@horter the term for a licence the better.
the people making submissions? It opens up a Pandora’s box The current Act says that it may include a right of renewal,
which the Government is not prepared to accept. For thos0 | have made a concession here to say that it will be able to.
reasons we would very vigorously oppose this amendmeni.he mining lobby has been arguing for certainty and
The Hon. CAROLYN PICKLES: The Opposition establl_shmg an absolute upper limit of five years gives avery
opposes the amendment. As the Attorney has quite right/§l€ar picture with regard to how long they have for exploring
pointed out, this and several of the Democrat amendments dbParticular area. | suspect the Government might turn around
not deal specifically with native title and the Opposition@nd argue that this will require a further agreement to be
agrees that it would be much more appropriate to deal wit§ntered into, but that eventuality could be built into the first
these amendments in the comprehensive review of the Miningdreement. .
Act, which we hope will not be too far away. The Hon. K.T. GRIFFIN: The Government opposes this
The Hon. SANDRA KANCK: | am very disappointed in amgndment. If one brfeaks up the licence to fixed term
both responses and they indicate a lack of knowledge. | hayR€ri0ds, on each occasion one has to go through the right to
page 755 from the South Australi@overnment Gazetwf ~ egdotiate process. We were seeking to provide more flexibili-

2 March. These types of advertisements are published evefy, for the Minister and for the mining company and to allow
week in theGazette This advertisement states: boriginal interests to be alerted to the proposals being made

Mining Act 1971, Department of Mines and Energy, 2 March in the negotiation of the exploration rights. We are talking
1995. Notice is heréby given that | propose to grant e’xplorationabOUt exploration. We are not talking about anything beyond

licences over the undermentioned areas. Any comments on thfgploration, and it is important to recognise that. We have
proposal must be lodged in writing, marked ‘Comment on grantingaken the view that if we grant the licence for a term of up to

of exploration licence’ and addressed to the Director-Generaffive years, decided by the Minister, that will provide the
Department of Mines and Energy, 191 Greenhill Road, Parkside, 0fecessary flexibility without imposing the right to negotiate
or before 30 March 1995.

. o __ atany stage other than the commencement of that term.
That is 28 days by the way. It is signed P.J. Cronin, Mining  The Hon. CAROLYN PICKLES: The Opposition
Registrar. Then it gives details of the number of applicantsgpposes the amendment. We do not believe that there is any
the locations—given in terms of latitude and longitude—theneed to restrict the initial licence to two years. We support the
term that is proposed, the area in square kilometres and thgsition set out in the Bill.

DME reference number. Amendment negatived_
| have had occasion to respond to these advertisements The Hon. SANDRA KANCK: | move:
and | refer specifically to one occasion where | responded to Page 4, after line 33—Insert:

one application that involved an area near Olary in north-  (3a) An application for renewal of an exploration licence must
eastern South Australia where, as some members may knowg made to the Minister in the prescribed form not more than six
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months, and not less than three months, before the date of expiry iEence. If a company gets a six-month term, three months
the licence. into the term it has to decide whether or not it wants a
As currently worded, the process for extending a licenceenewal of that six-month term. With respect, | think it is
could go onad nauseamand many of us would not like to nonsense.
see that. My amendment puts some constraints on the The Hon. SANDRA KANCK: Again, | refer the Minister
company, perhaps forcing it to get its act together regardintp the advertisements in tti@azetteas regards exploration
licence renewal. Obviously, if a company has not applied ifdicences. It is clear that mining companies already impose
that time period, it is not very interested in renewal. Also, thatheir own limits on the time that they want. There are licences
lead-up time of not more than six months and not less thafor six months, one year and two years. | am not sure what
three months will allow the department to get its act togethethe Attorney-General is on about.
It is consistent with other parts of the Act. Section 38 The Hon. K.T. GRIFFIN: |am not disputing that mining
provides that the renewal of mining leases requires asompanies may want a limited term. That largely relates to
application to be made between three and six months befothe resources that they may have available. However, if they
expiry, and retention leases, in section 41D, also require aget into a short-term exploration licence and discover
application to be made three months beforehand. something which suggests they have a good basis on which

The Hon. K.T. GRIFFIN: The Government opposes the to raise more money, this imposes a rigid requirement of not
amendment. It has to be recognised that the exploratioless than three months for the renewal of an exploration
licence is to be granted for a term of up to five years decideticence. If it is a licence for six months, it has to be decided
by the Minister, so ultimately it is a fixed period. There is athree months into the exploration program.
provision for holding over, but that is limited in its scope. | ~ Amendment carried; clause as amended passed.
should have thought that each exploration licence or applica- Clause 11 passed.
tion for extension had to be judged on its merits. When the  Clause 12—'Representations in relation to grant of lease.’
term has expired, | understand we get into the negotiation The Hon. SANDRA KANCK: | move:
phase again. The Government is anxious to provide flexibility . . ) )

. . Page 5, lines 9 to 15—Leave out this clause and insert:

and some measure of certainty to ensure that exploration does ;5= “Saction 35A of the principal Act is amended—

not drag on indefinitely but occurs within certain fairly tough (a) by striking out subsection (1) and substituting the
parameters. For those reasons, we take the view that ti&lowing subsection:
amendment is not appropriate. (1) The Minister must, at least 49 days before granting a

The Hon. CAROLYN PICKLES: The Opposition Mining lease, publish a notice—

: P (a) describing the land to which the application for the
supports the amendment. We do not believe that it is a great lease relates and, if the application relates to a

change from the existing segti_on 30A of the Mining Act. It particular stratum, specifying the stratum; and
takes away the element of ministerial control and discretion, (b) specifying a place at which the application may be
which we would accept is not really necessary if rights of inspected; and _ _
renewal have been agreed at the outset. The issue whether (©) éﬁvémgs?gﬁ?gﬁéi tOtLtehgrgggggJ% rgr?tkgf \:;vﬂqt}ﬁi?]g
exploration Ilcgnces are |n|t|aI_Iy grantec! for two years C{r lease to the Minister within a period (of at least 42
more or less will become less important if the Opposition's days from the date of publication of the notice)
amendments to part 9B are carried. specified in the notice,

The Hon. K.T. GRIFFIN: | should have thought that in theGazettea newspaper circulating generally in the State,

carrying this amendment was a signal to the Minister that the a”dt' ifft{;]eresits a r.egiok’]‘.alhotrhlofa' newspaper dCi.rC‘i'r?“”Q in thel
licences ought to be granted for the five-year period, and then g?lrogal niwsigr;grv;v ichthe fand s situated, in the regiona

the ISSUG of reneWaI becomeS irrelevant. | th|nk that we need (b) by Striking out from subsection (13_) ‘time’ and substitut-

some flexibility. We have indicated in the Bill that the ing ‘period (which must be a period of at least 42 days)’;
maximum term is five years and within that framework, if it () by striking out from subsection (2) ‘time fixed in the
is appropriate in the context of a particular exploration invitation’ and substituting ‘specified period (which must

. f . be a period of at least 42 days)'.
project, there ought to be a right of renewal. It is clear from ) ) T _
subclause (3), which provides: | deal with a number of things in this amendment. First, there

An exploration licence that does not include in its terms a righ S the'questlon of'tlme. The Bill prOVId.eS for 14 days. | ha\{e
of renewal may be renewed at the discretion of the Minister fromP€€n in contact with the South Australian Farmers Federation
time to time, but not so the aggregate term of the licence exceeds fiabout this, and | was told that for someone living on a
years. pastoral lease the turnaround time for mail can be four weeks.
In those circumstances, support for this amendment is an That means two weeks to get something up north and two
indication for the Minister to take up the full five years in weeks to get something back down south, and if the pastoral-
more cases than otherwise may have been allowed. ist wants to make an appointment to come to the city to see

The Hon. SANDRA KANCK: I indicated at the outset a lawyer to decide what he or she is going to do, 14 days is
that | was slightly altering my amendments. | put in somehighly inadequate. The suggestion from the Farmers
flexibility, because | understand that not all miners want a flaFederation was actually eight weeks, but | finally settled on
term of two years; some of them actually want somethingix weeks.
shorter than that. It would be a pointless exercise for the Other aspects concerned me about the clause as itis in the
Minister to award exploration licences for a term of five yearsBill. Section 35A(1a)(b) of the Act allows the owner of any
when all a miner wants is six months. land abutting the land to which the application relates to be

The Hon. K.T. GRIFFIN: That might be the case, butit provided with a copy. | would be interested to know from the
gives no flexibility. If a company wants a six-month explor- Attorney why this provision has been removed. It seems to
ation licence with a right of renewal, this provides that theme that mining can have some fairly disastrous consequences
renewal application must be made not more than six monthand, if one have land abutting, | think it is fairly reasonable
and not less than three months before the date of expiry of théat one should be advised of this.
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I have also increased circulation of the advice from the Clause 13—'Nature of lease.’
Minister to include three publications, the Government The Hon. K.T. GRIFFIN: | move:
Gazette a Statewide paper and a local paper if that is  page 5, lines 19 to 22—Leave out paragraph (b).

appropriate. Again, | have set in place time periods with theI'his proposed amendment and the next one delete the
{\iﬂr;]nésﬁ{tgixg]gljglﬁz u:};gﬁ;[ nth'cgao:ttggrg:ysn%hﬁ.?]iﬂﬁg(?equirement for the Director of Mines to notify the Registrar-
' p g Y pond. 'General of the grant of a mining lease, and for the Registrar-

gives the Minister one week to look at those submissions. General then to note the minin - .
. g lease on the certificate of title
The Hon. K.T. GRIFFIN: The Government opposes the or Crown lease to which the mining lease relates. On

amendment. With respect, it has nothing to do with nativeefiection it was felt that this requirement was unnecessary

tile. As | said at the beginning, the Government has endeayy jo, of the establishment of the State native title register.
oured to focus upon issues directly related to native title M vefer in particular to Part 4, Division I, of the Native Title

ggﬂmgen‘{vgh ttr? és F:gglslgggor}. nlnpizekslggnfi;r?n;nin%?égfé(South Australia) Act. By searching the native title register,
y X y ’ anyone will be able to ascertain whether particular land has

Z)r;a:rglélmvngsntot?ﬁe hPA?r:Iilr?mAegttirwaozg%;?grssvuvﬁisgﬁrgg%een found to be affected by native title or whether native
g “Title has been claimed over it.

with issues other than those related to native title, but it is in If this is linked in with or cross-referenced to the mining

progress. Itis a complicated issue. Alll can say is that | an}egister, the same sort of information can be gleaned without

aware that that review is taking place. : ) ;
I point out that the present Opposition, when in govern-the Registrar-General’s going to the trouble and expense of

A L noting each mining tenement on the relevant certificate of
Einzg/gt,bgllgrlmnir:gﬁjtecnl:;?gynvgr:g;gmﬁlhn;g IL%mDi\Ejecljc?g;teon%i%ﬂe or Crown lease, and then deleting or altering those
was dealt with in 1993. What the Hon. Sandra Kanck’ otations whenever a tenement expires, is transferred or

amendment does is blow the period for responses from ]T hatever occurs. We have taken the view that it is adminis-
days to 42 days, and | would suggest that is far 1o Iongf atively burdensome and quite unnecessary in the light of the

Rather than facilitating developments within the minin act that there will be a State native fitle register. The
! : g P ithin Yinformation will still be on the public register, but it will not
industry which flow through to every citizen in South

Australia, it will increase the potential for delay and discour-pngcgtrtggzeenidrglltg‘nglee%qsm'n'Strat'Ve burdens upon  the
age investment. 9 y

The fact of the matter is that section 35A already require The Hon. CAROLYN PICKLES: The Opposition has

notice to be given. We are actually seeking to remove thasue Sg:?ﬁ]sgﬁcgmﬁ]rghx%ﬂgg‘gn?roceed with ours but
provision which says that the Minister must, within 14 days PP . ’
Amendment carried; clause as amended passed.

after receiving an application for a mining lease, send a copy

of the application to the owner of any land that abuts on the Clauses 14 ‘?‘nd 15 passed. ,
land to which the application relates. We are removing that Clause 16—Nature of lease.
because we are providing for adequate public notification. '€ Hon. K.T. GRIFFIN: I move:
Those owners who abut the land are then in no different a Page 26, lines 25 to 28—Leave out paragraph (b).

position from other citizens within the State. | move this amendment for the same reasons as | expressed

This is particularly important in the context of native title in relation to the amendment to clause 13.
because owners may include the holders of native title. fwe The Hon. CAROLYN PICKLES: The Opposition
do not know who the holders of native title are, there ar&upports the amendment. We had a similar amendment and
additional obligations placed upon the Minister in relation towe will not proceed with it.
giving notice. So, we took the view that we treat everybody Amendment carried; clause as amended passed.
equally: other land owners, citizens and native titleholders. Clauses 17 and 18 passed.

They will all be able to take advantage of the public notice,  Clause 19—'Registration of claims.’

rather than anyone other than the land to which the applica- The Hon. K.T. GRIFFIN: | move:

tion reI_af[es belng treated in the same way through the public Page 7, lines 33 to 35—Leave out proposed subsection (4) and
advertising regime. insert:

The Hon. CAROLYN PICKLES: The Opposition (a) A mining registrar cannot register a precious stones
opposes the amendment. We believe that, like some of the  claimiif to do so would be inconsistent with a public under-
other amendments moved by the Australian Democrats, this ~ {@king by the Minister to the mining industry.
is not directly connected with native title and we believe weThis amendment is identical to that proposed to clause 8,
should wait for the overall review of the Mining Act. page 4, lines 4 to 12 (subsection (4)(a)). However, instead of

The Hon. SANDRA KANCK: Well, | have to say that relating to mineral claims it relates to precious stones claims.
the process of removing the subclause about people dhprecludes the mining registrar from registering a claim
neighbouring land also has nothing to do with native title, butvhere to do so would be inconsistent with a prior undertaking
itis being done in the context of this legislation. I still assert,given by the Minister to the mining industry. The provision
as | did with clause 9, that this is related to native title,has been reworded to remove the discretion in the mining
because we could be dealing with Aboriginal landholdergegistrar as to whether he or she registers a precious stones
who again may not be native title claimants or native titleclaim where to do so would be inconsistent with a public
parties. It is quite probable that we can have Aboriginaundertaking given by the Minister.
pastoralists, again who have great commitment to that land The Hon. CAROLYN PICKLES: The Opposition
and want to be able to have some input. | cannot see how yaupports the amendment. We had a similar amendment and
can say it is not native title, but obviously | will be defeatedwill not proceed with ours.
on this one. Again, | express my disappointment. Amendment carried.

Amendment negatived; clause passed. The Hon. SANDRA KANCK: | move:



1400 LEGISLATIVE COUNCIL Wednesday 8 March 1995

Page 7 after line 35—Insert: general framework of the legislation, to consider this as an
(ab) by striking out subsection (7) and substituting the followingappropriate amendment.
subsection: The Hon. CAROLYN PICKLES: The Opposition agrees

(7) If an application is made for renewal of a precious that it is more appropriate to deal with this in the context of

stones claim at least one month before it falls due for renewalme of the review of the Mining Act, so we oppose the
the owner of the claim is entitled to a renewal unless the !

Mining Registrar is satisfied, after giving proper consider-2mendment. )
ation to the protection of the natural environment, that The Hon. T. CROTHERS: One thing concerns me about

renewal in the circumstances cannot be justified. the Mining Act, and perhaps the Attorney with his legal

I move this amendment because it invites the mining registrdpackground can put my mind at rest. | understand that as of
to consider environmental factors in deciding whether o901 the Federal Government had constitutional rights given
renew a precious stones claim. There are currently preciodg it for foreign affairs, defence and other matters. | noticed
stones claims in areas of South Australia where Aboriginai€cently that a lease had been granted by the State Govern-
people do have an interest, and | believe that the Aboriginatgent offshore with respect to a company that is prospecting
people are currently not in any position to do anything aboutor alluvial diamondsa la Sierra Leone and South-West
these claims and the way the environment s treated. It meaA¥fica. We know that the international protocols in respect
that the claim is not automatically renewable, although ©f Sovereignty over the shoreline have changed fairly rapidly
suspect that, given the philosophy of the Government, in mo&QVer the past 15 to 20 years. It was three miles, then it was
cases the reality is that it would be. It does mean that, if thergXténded to 12 miles and now | think international protocols
is any evidence that a precious stones claim has been havifigf 200 kilometres. What is the position relative to State’s
an adverse impact on the environment, there is an opportunifff!Ming rights, noting as | do that Western Australia has laid
for the mining registrar to say ‘No’. A positive side effect of ¢laim to the gas and petroleum fields up in the North-West
having such a provision might be that those miners who areh€lf? What does this Bill say in respect to the offshore
working precious stones claims would be just a little moregMining rights of South Australia? Do they exist, do we have
environmentally responsible. | know that it would probablythem totally and, if we do not have them and there is a partial
have the greatest impact on opal miners who are occasionaf§gréement, somewhat = suspended—like ~Mohammed's
known to be laws unto themselves. The important thing i§°ffin—between the Federal and State Governments, just
that it would be there as a provision to allow the miningWhat is the position? It is an important matter

registrar to consider those factors in deciding whether tgnvironmentally, perhaps not at the moment, but certainly up
renew a precious stones claim. the track it will be very important. Given that there is some

. . debate, | understand, in the Cabinet at the moment over the
Thg Hon. K.T. GRIFFIN: Again, thg Government argues South Australian declaration or potential declaration of a
that this issue is unrelated to native title. | suppose one call - rine park, what does this Bill either in its proposed
make the passing reference to the fact that if this was to 9¢lyritic form or its present form say about South Australia’s
up it would not be appropriate for the mining registrar to gvereign rights to mining leases offshore? If we do have

Lneal:ﬁ;hgi?:(fg) srs(r)r;el\r;lti;ntgsenbslhjtr?hcac;nissls:]%Tc% It Vrvggslg:%?r 8hts, has the Bill been changed so as to reflect the changing
’ y nature of the international protocols of offshore sovereignty?

opposing it. | am just pointing that out as a matter of drafting. The Hon. K.T. GRIFFIN: That is a curly one. | do not
It really would mean that the Department for Mines and rofess to keep at my fingertips all of the arrangements, both

Energy would havg to pass just about everything to th egislative and administrative, between the States and the
Department for Environment and Natural Resources befor&ommonwealth about offshore waters

a lease could be granted. That would mean that rathef The Hon. T. Crothers interjecting:
extensive consideration would have to be given to issues of The Hon. K.T. GRIFFIN: The Timor Gap was a

the protection of the natural environment. The Government otiated aareement between Australia—not Western
supports that as a principle, but these sorts of issues ahg9d 9

generally taken into consideration as | understand it over éustralla or the Northern Territory—and Indonesia, so it was

longer time frame and in conjunction with specific projects.an international agreement, because Australia has extended

. . . . ) its economic zone to the 200 mile offshore limit. The State’s
Notwithstanding that, this also introduces the question ?furisdiction extends to enclosed waters, bays and gulfs, and
whether or not the officer—whether it is the mining registraripere are baselines which take us out to three miles beyond
or the Director of Mines—has given proper consideration t(kangaroo Island and then around the coast

the protection of the natural environment. It may wellend Up  The Hon. T. CROTHERS: But the Northwest Shelf

in litigation to determine whether the Minister has properly,hich western Australia claims, is far beyond the old three
exercised his or her discretion and judgment. | think it e limit
introduces a particularly bureaucratic and difficult process’ 14 H.on. K.T. GRIFFIN:

. . - It is acknowledged; | saw a
which would not be in the interests of the State. It does o g

. . T Eewspaper report the other day that Western Australia was
course relate to a precious stones claim, which is a les§,ing claim to Northwest gas. The reason for that quite
extensive area than in relation to other claims. clearly is that it is a very productive gas field, but | do not

I think one needs to point out also that, in relation to arknow the basis upon which that claim is being made. | just
individual project, once the project is in the pipeline, apartdo not have the answer in relation to the interrelationship
from exploration, miners must address issues like develometween the States and the Commonwealth in relation to
ment plans, and they deal in detail with environmental issuesyaters beyond the three mile limit. Within the three mile limit

I would suggest that the framework within which develop-it is within State jurisdiction, and the Mining Act itself
ments occur is already in existence where issues relating #dresses this issue. Section 8(1) states:

Fhe enviro_nme_nt hav_e to be gdd_ressed and _that it would be 114 Governor may, by proclamation—
Inappl’oprla’[e n I’ela’[IOI’l to '[hIS B”I, because Itis not related (a) declare any land in the State (inc|uding land within
to native title but, more particularly, in the context of the any gulfs, bays, inlets and harbors of the State and within
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three nautical miles of the low water mark on the seashore) The CHAIRMAN: Order!
to be mineral land; Amendment negatived; clause passed.
That means up to the three mile limit. There is an agreement Clause 20—‘Consent required for claims on freehold or
between the States and the Commonwealth under the seas anadive title land.
submerged lands package, which relates to mining beyond the The Hon. SANDRA KANCK: | move:
three mile limit. | do not have the answers to it, but certainly Page 8, lines 3 to 6—Leave out proposed section 50 and insert:

we have jurisdiction up to the three mile limit. - Consent required for claims on freehold or native title land
The Hon. T. CROTHERS: | think this is an important 50.  Aprecious stones claim cannot be validly pegged

question that requires a finite answer because we have before  outon land that has been granted in fee simple, or is subject

us a mining Bill, which the Government is saying requires to g? ?t?emll:ntcliﬂe’ except with the written consent of the owner

be upgradeql in order to be more ﬂex'b_le' It seems to me to *Owner of land is defined in section 6(1) to include a person who
be an oversight of some consequence if the Government hgg|ds native title in the land.

not considered the alteration of the international protocol i .
respect to territorial sovereignty since the time of Federatiorq rl%?ng?r:/?ﬁégﬁIa\/rl?lfggrﬂgggbae;;ﬂzte ,L\Leo?irg;irlgltggocslgem

because the three mile limit was certainly in existence i he words ‘native title conferring an exclusive riaht to
1901. I would think that is a question that requires some form . , 9 . gn
ossession of the land’ concern me. The evidence is that

of answer from the Attorney and maybe some extracurriculal 2>>€S5 . ; A
address by the Government to this Bill. native title will not necessarily confer an exclusive right to

. . possession of the land, and therefore my amendment removes
me-;:]t?erl-iﬁgi v}\féTérS;I:tFuzlll\;/' tallkri(ralrg;]g]t?ogt]iaqi(\)/ r;otﬁlr:ble those words and | have clarified this with a footnote stating

) that ‘owner’ includes the holder of native title land.
tall;li—rr:g ;;())Sut-r Crothers: | understand exactly what you are The Hon. K.T. GRIFFIN: The Government does not

The Hon. K.T. GRIFEIN: The Commonwealth Native 29'€€ 10 this amendment. Section 50 of the principle Act
Title Act states: provides:

: : A precious stones claim shall not be pegged out on freehold land
An offshore place means any land or waters to which this Ac :
extends other than land or waters in an onshore place. t(otherwse than by the owner of the land) unless the owner consents

) o in writing.
Pﬁe ga&lll\%\%heg (linte;rjectlng. We have sought to draw a comparison between the holder of
The Hon. K.T GF'QIFFrII\?'r.I . ) the freehold in land and the native title, which confers an
e ron. K.1. - Itcontinues: exclusive right to possession of the land, and then to make the
Onshore place means land or waters within the limits of a Stat%pplication of this section non-discriminatory. The amend-

of Territory to which this Act extends. ment in fact elevates all native titleholders to the level of
The Commonwealth Native Title Act does not prevent Actsfreehold owners, no matter how small or transitory their

in relation to mining in offshore waters. interest. In the context of the Racial Discrimination Act, one
The Hon. T. Crothers interjecting: should be able to conclude from that that it is unfair and
The Hon. K.T. GRIFFIN: Section 235(2), which deals discriminatory because itis treating the holders of those small

with permissible future Acts states: or transitory interests in the same way as the holders of

A future Act in relation to an onshore place is a permissiblefreehold and also those who have something akin to freehold,
future Actif itis for making amendment or repeal of legislation. . . that is exclusive possession.
So, it excludes offshore waters. So, the fact is that we are The Government amendment, | would submit to the
talking about native title. The Commonwealth Native Title Committee, is fair and non-discriminatory. It allows native
Act deals with offshore and onshore places and, with respetitleholders with rights equivalent to exclusive possession to
to the honourable member, | do not really want to spend a Idtave the same power of veto as freehold owners, and it is our

of time dealing with that because— view that that is fair and reasonable.
The Hon. T. Crothers: But it would be nice to try to get The Hon. CAROLYN PICKLES: The Opposition
it right though, if there is some doubt. prefers the wording of the Democrat amendment. As all

The Hon. K.T. GRIFFIN: I do not think there is a need parties are aware from previous debates about pastoral leases
for this State to address any issue in relation to internationathen we debated the other Bills, there is room for argument
protocols in respect of offshore waters. We have jurisdictiorabout what constitutes an exclusive right for possession of the
with respect to those waters within the jurisdiction of theland. One can imagine many situations where native title
State. Itis the offshore waters where you are unlikely to haveghts will not confer rights of exclusive possession. | believe
native title, anyway— the amendment is necessary to give the desired protection

The Hon. T. Crothers: But the fact is that the three mile from precious stones miners, native titleholders and potential
limit was in existence as a protocol in 1901, and the Statejative titleholders.
under different political persuasions, has really done nothing The Hon. K.T. GRIFFIN: | am disappointed to hear that.
to address that. Yet you have the West AustraliarWe will have to resolve it at another time when this Bill is
Government much further out than that laying claim to thebeing further considered. The view the Government has taken
Northwest Shelf. is that, certainly, the present section 50 is unfair and discrimi-

The CHAIRMAN: Order! natory. The amendment we have is neither unfair nor

The Hon. K.T. GRIFFIN: It is an issue that can be discriminatory, butitis unfair and discriminatory if you give
explored at some later stage. | acknowledge what th&o all native titleholders, regardless of whether they have
honourable member says, that there may be some issue todeclusive possession or merely a right to pass over it, the
resolved, but | would suggest that it is not an issue to beame rights in relation to consent. If one looks at the Hon.
resolved in the context of this legislation. Sandra Kanck’s amendment, it says that the owner of the

The Hon. T. Crothers interjecting: land—and that is a person who holds native title of the land
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as well as the person who has the freehold in the land—must The Hon. SANDRA KANCK: | am not sure that is the
give written consent. That is not the position in relation to acase. | do not know that many of the tribal groups—if we are
lessee or other licensee. So, to that extent, | would suggestlking about it in terms of native tite—have thousands of
that it is unfair and discriminatory in the form in which the members, but the Attorney might know more than | do. If it
Hon. Sandra Kanck proposes it to be inserted into the Bill.is burdensome for a mining company under these circum-

Amendment carried; clause as amended passed. stances, then that might be the penalty a mining company has
Clause 21 passed. to pay, because | do not think we want to be making mistakes
Clause 22—'Application for licence.’ like this just because we did not want to put a mining

The Hon. SANDRA KANCK: This clause should be company to a little bit of extra work and cost.
deleted. The clause seeks to remove from section 53 of the \jempers interjecting:

Mining Act, subsection (4)(ab), a reference to the owner of 114 Hon. SANDRA KANCK: Al right, the Minister.

any land abutting the land over which the licence is sought. ) .
Currently, that person or persons can expect to receive a The Hon. K.T. GRIFFIN: We are not talking about the

notification from the Minister when a miscellaneous purposeéand ltjpgnttv_vhich the miging is. tﬁttakﬁ rp])lace: we alre talking

licence is lodged. The Attorney-General has rejected some 81b°u abutling owners. You mignt well have a very large area
my amendments by saying that they have nothing to do wit®! [and, which is the subject of the mining proposal, and other
native title. | would like him to explain what this has to do large areas obviously surrounding it where you may have a

with native title. Why should people, whose land abuts, nof'd"ificant number of native titleholders who must be given
be informed about t)r:e misceﬁangous purposes licence? notice. Under the Commonwealth Native Title Act, | am told

Having grown up in a mining town, | reflect on the sortsthat the first determination of the Native Title Tribunal set out

of constructions that can be sited on the land: as well as skip V€Y complicated scheme by which one must give proper
dumps there can be evaporation ponds, the construction ptlflca.tlon. advertllsements, the size of the advertisements;
poppet heads, mills, and crushing plants. They are things th&t€ period over which the advertisements must appear, and
will add to air, noise, water and visual pollution. If | had a & Whole range of requirements. o
property situated next door, | would certainly want, at the ~There may well be a number of native title holders, but
very least, to be advised. The failure to advise by removing€re may also be a number of notices to ensure that proper
this subclause will lessen the chance of people being involvedotice is given. We do not know how much this is going to
in a process of consultation and advising the Minister of€0St of how much bureaucratic obligation is going to be
mining registrar that there are potential problems with the?/aced on the Government. We took the view that, whether
proposals. you are an owner in freehold oryou are a native _tltle holder,
The Hon. K.T. GRIFFIN: | oppose the amendment. It if the notice is given publicly it ought to be sufficient.
relates to a similar matter that we discussed earlier about what The Hon. Sandra Kanck: But there are no other notifica-
notice should be given to abutting land owners. The fact igions in section 53—this is the only form of natification.
that this has everything to do with native title, because the The Hon. K.T. GRIFFIN: Itis a miscellaneous purposes
advent of native title has meant that the giving of the noticeicence. It is not the actual mining licence but all the peripher-
is particularly burdensome because of the potential numbetl things such as buildings and so on, as the honourable
of native titleholders, and native titleholders who may notmember has indicated. You cannot grant a miscellaneous
have the right to exclusive possession but merely the right tpurposes licence unless you cause notice to be published in
pass over land, to conduct ceremonies, and so on. In thosige newspaper, etc. The Minister must, within 14 days after
circumstances, and if one leaves in the requirement to giveeceiving an application for a miscellaneous purposes licence,
notice to not only the owner ifee simpléut also the native  send a copy of the application to the owner of the land over
titleholders, then it does become a particularly burdensomgnhich the licence is sought—that is fair enough—to the
process. owner of any land that abuts on the land over which the
The Hon. CAROLYN PICKLES: The Opposition licence is sought. The big problem will be if you do not know
supports the Democrats in opposing the clause. This clausg the owners. Native title owners could be numerous in any
does away with a right of certain land owners to receiveevent, and this requires you to give notice to those owners.
copies of applications for miscellaneous purposes licenceFhere is a significant amount of bureaucracy required to
As | suggested earlier, the activities permitted by thesédentify the owners, remembering that they are people with
licences can have a severe and permanent impact on the lapdgive title interests and then to ensure that proper notice is
which is the subject of a licence application. Surroundinggiven. It is the Government’s view that a burdensome
areas can also be affected, yet the Government clause taksisligation will be placed on the Minister if the requirement
away the right of owners abutting the land, which is thejs to continue.
subject of the application, to receive notice that such alicence Clause negatived.

has been applied for. o _ Clauses 23 and 24 passed.
I do not imagine that pastoralist will be too happy with the Clause 25— 'Substitution of ss. 58 and 58A.
Government’s amendment as set out in the Bill. The Opposi- The Hon. K.T. GRIFEIN: | move:

tion considers that neighbouring land owners should continue
to have the right to be informed of impending miscellaneous Page 9, lines 11 to 20—Leave out proposed section 58 and insert:
purposes licence grants so that they can have a proper 58. (1) Amining operator may enter land to carry out mining
opportunity to raise objections as they so wish. operations on the land—

The Hon. SANDRA KANCK: | follow up the Attorney- @ g\],v"?]cecroélg?ﬁ: ?a\:]vghé?e terms of an agreement with the

General’s use of the word ‘burdensome’. What i_s _this heavy (b) in accordance with conditions laid down by determi-
burden? How many letters have to be sent advising people, nation of the appropriate court; or
and what is the huge cost? (c) after giving notice of the proposed entry describing

The Hon. K.T. Griffin interjecting: the nature of the proposed operations.
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(2) However, a mining operator may not enter native titte  The Hon. SANDRA KANCK: | move:
land under subsection (1)(c) if the mining operations may affect Page 9, lines 31 and 32—Leave out ‘is held under a form of

native title in the land. tenure that confers a right to exclusive possession of the land’ and

Explanatory note— o . insert ‘is freehold land, land held from the Crown under a perpetual
This section extends to native title land. However, it should bgse or an agreement to purchase, or native title land’
S ’ ’

noted that a mining operator is not entitled to carry out operation o .
that affect native title unless authorised to do so by an agreement dhe amendment returns the provision more to the original

determination under Part 9B (see section 63F). Hence a miningiording in section 58. Section 58(8) provides:

operator who seeks to enter native title land to carry out mining ., (oo i lies is—

operations that may affect native title should negotiate an agreement, | 1€ 'and 1o which this section applies 1s

or obtain a determination, conferring the necessary authorisation (&) freehold land; and

under Part 9B. Such an agreement or authorisation will not, however, (P)1and held of the Crown pursuant to a perpetual lease or an

be necessary if the right to carry out mining operations arises under ~ agreement to purchase.

a claim registered, or a lease or licence granted, before 1 Januathe provision in the Bill tightens it up greatly and | am not

1994 (see section 63W). happy with that. | want to take the provision back to its

The amendment makes clear that a mining operator is nairiginal form, widening the right to object. This could also

entitled to carry out mining operations that affect native titlebe useful to Aboriginal landholders at some time in the

unless authorised to do so by an agreement or determinatidature, even those who do not hold native title.

under Part 9B. Since new section 63F contemplates that a The Hon. CAROLYN PICKLES: Originally the

mining operator may conduct operations on native title lan@pposition had an amendment the same as the Government’s

that do not affect native title, it is necessary for section 58 tamendment. However, since the Democrat amendment came

provide a means of entry to the land for that purposeon file some time this week we believe the wording of that

Subsection (2) has been added to clarify that subsection (1)(@mendment is preferable to our amendment and we will not

only applies to allow entry in the absence of an agreement dse proceeding with our amendment. The words ‘a right to

determination if the mining operations do not affect nativeexclusive possession’ are best avoided if it is intended that

title in the land. If the mining operations do affect native title the term include native title land. Land over which native title

in the land, subsection (1)(c) has no application. Theights are held will not necessarily provide the right of

explanatory note explains that the situation then is that axclusive possession to the native title holder. Therefore, we

mining operator must obtain an agreement or determinatiogupport the Democrat amendment.

under Part 9B in order to proceed. The Hon. K.T. GRIFFIN: The Government does not
The Hon. CAROLYN PICKLES: The Opposition support the amendment and suggests that the amendment is

supports the amendment. We had the same amendment on filenecessary. It is a similar point to that made in relation to

but we will not proceed with it. We are pleased to note thatlause 50 that we have discussed. The new section 58A

both the Government and the Opposition have compromiseapplies only where native title is not affected and therefore,

from their original position in respect to section 58, whichin our view, this is an amendment which, in the circum-

deals with the question of when mining operators arestances, is certainly not necessary and does not aid the

permitted to enter on to land with the intention of carrying outapplication of the legislation.

mining operations. We are pleased the Government is willing  The Hon. K.T. Griffin’s amendment negatived; the Hon.

to support a provision such as in subsection (2), whicls.M. Kanck’s amendment carried; clause as amended passed.

compels miners to consider the question of whether land is Clause 26—'Use of declared equipment.’

native title prior to entry on the land. However, protection The Hon. SANDRA KANCK: | move:

offered by this amendment will not be worth much to Page 10, line 25—After ‘amended’ insert:

Aboriginal groups without the Opposition’s proposed section (a) by inserting in subsection (6) ‘or substantial damage to
63F which we will come to in due course. the land’ after ‘hardship’;
Amendment carried. Section 59 of the Act deals with the use of declared equip-
The Hon. K.T. GRIFFIN: | move: ment, and | unashamedly in this case support bringing in
Page 9, line 31 (new section 58A)—Leave out ‘tenure’ and inserenvironmental considerations. | realise that this will have
‘title (other than a pastoral lease)'. only a limited effect and that it relates only to a right to

There are two reasons for this amendment. First, it is morebjection. But | am told, for instance, that at present the
appropriate to refer to land being held under a form of titlePitjantjatjara people cannot object to what happens at
rather than tenure. Title comprehends native title, whereadlintabie. Although | say it is unashamedly environmental,
there may be some doubt whether native title is a form of believe that it would have positive effects for Aboriginal
tenure. The second reason is to preservestiadus quo people.
regarding pastoral lessees having a right to receive notice of The Hon. K.T. GRIFFIN: In the spirit of goodwill, | am
entry but not a right to object to such entry. The wording ofprepared to indicate that we will agree with that. It is
this provision in the Bill would mean that as pastoralists havesonsistent with the provisions that we have addressed in the
a right to exclusive possession of land they would now hav&outh Australian Native Title Act and for that reason we have
a right to object to entry on land and that is not the situatiorno difficulty.
under the current Act. To alter it would have significant Amendment carried; clause as amended passed.
ramifications for pastoralists and miners and, in any event, Clause 27—'Restoration of land.’
such an alteration goes beyond the scope of this Bill. The Hon. SANDRA KANCK: | move:

The amendment takes the situation back to what it Ppage 11, lines 4 to 8—Leave out proposed subsection (1) and
currently is by specifically excluding pastoral leases from thensert:
right to object to entry on land. However, the broader issue (DA mi“inngPG?r.ator who uses dec'at’ed e;quipment in thg
of pastorlists having rghts to object to mining on pastoral  Sei=e f AN cperalons st restore the oo
land may be a matter to be given further consideration in a opinion of an inspector or authorised person, satisfactory
full scale review of the Mining Act. (and an inspector or authorised person may give written
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directions to the operator to ensure compliance with thisconsequences as it changes only one word, whereas the
requirement). Opposition’s proposed amendment rewrites the existing
Section 60 also deals with the use of declared equipmengection.
Again, | have moved this amendment for environmental | note that the Hon. Sandra Kanck has an amendment in
reasons, although | suspect that native titleholders migtthe same form as that proposed to be moved by the Leader of
benefit from it. The effect of it will very much depend on the Opposition. Notwithstanding that, | still put the view that
whether the inspector or authorised person does give sontiee change of one word is more appropriate than a total
sort of direction to an operator to ensure compliance. Ofewrite of the section, which may have some unintended
course, we cannot be certain that that will happen, but I haveonsequences.
left it in this form so that, hopefully, it might be accepted by = The Hon. CAROLYN PICKLES: The Government and
the Government because it is not too confronting becausetihhe Opposition agree on this new clause. We will not proceed
does not say that it must happen. with our amendment but are pleased to support the Govern-
The Hon. K.T. GRIFFIN: The Government opposes the ment’s new clause.
amendment. Quite obviously, the amendment seeks to change New clause inserted.
the discretionary obligation imposed through the actions of Clause 28— Term, etc., of access claim.’
an inspector or authorised person to mandatory provisions. The Hon. SANDRA KANCK: | move:
What It may We". do is require rehabilitation of the opal Page 11, lines 13 to 15—Leave out proposed subsection (1a) and
fields—and that is a mammoth task. | am told that thgugert:
department already has a system for rehabilitation of land (1a) If an application is made in accordance with the regula-
outside precious stones fields. The department ensurésns for renewal of an access claim, the owner of the claim is
ehabitation by obtaning undertakings from (e SOt e e el b Tt e v
Australian Opal M_|ners AS.SOC'at'On or by requiring mlners;gon tothe prote%tior?of the natural en\'/ironmgent, ?h%t rgnewal inthe
to pay a bond. It is our view that to impose a mandatoryrcumstances cannot be justified.
obligation gives no flexibility at all, whereas the provisions,
both legal and administrative, which are presently in place ar

more than adequate to address the problems raised by the " . S . o
€gistrar not to renew an access claim if he or she is satisfied
Hon. Sandra Kanck. that the natural environment has not been properly protected
o Tohs,eesHt(r)lg a%gﬁgnlq\e(r’:lt C\ll(e:}élé:?esv:e tﬁgffucr)t?]%?sc!gzgi deA_gain, | ask members to look at this in terms of access to
pp : ubstrata. Even though the mining is occurring underground,

ation needs to be given to the question of land restoration. Vresumably it will require the removal of top soil and
oppose the clause at this stage, but we have an open mi ﬂebstrata

whether or not land restoration provisions should eventually The question arises as to where that material goes. By

be _|I[1hs:r|:eodn|n|;o[t)heL'lXIV|C|Snog'¢c_tI;he opening words of the includ_ing a clause !ik_e this, it gives some sort of message to

existing sect.ion.arlld of the prdposed amendment are ‘Subjet e miner or the mining company that they need to be very

to the terms and conditions of any relevant lease étc’ Cag reful about the way they dispose of or store that material.
818 LAl ihis clause is supported, it will provide for greater environ-

e esnte s uthoechane e tesponsiay on th par of miing companies or
’ ’ iners who are using access claims.

so on, terms and conditions relating to restoration? Because ]
it does seem to me that that is a valuable protection in the The Hon. K.T. GRIFFIN: | oppose t.he proposeq'
Government's amendment. which is absent from the Ho 'men_dment for the same reasons that | indicated opposition
Sandra Kanck’s amendmer’n 0 a similar amendment to clause 19. In clause 19, it related
. to a precious stones claim. This relates to an access claim. As
S o s Mt oppose
) The Hon. CAROLYN PICKLES: The Opposition

again, and | will undertake to bring back a response in . X
relation to that. But | agree with the Hon. Robert Lawson tha pposes the _amendment, for the reasons given previously. We
hink it is similar to the terms of the amendment to clause 19.

this does provide that flexibility to put in place some terms .
and conditions in the relevant lease, licence or authorisation, Amendment negatl'ved; clause passed.
and | suppose one could say that the bond provisions would Clause 29—'Insertion of Part 9B.'

fall within that category. However, | do not know for certain. ~ The Hon. CAROLYN PICKLES: | move:

Ehave added some words to the clause. The amendment adds
vironmental considerations and allows the Mining

All I can do is take the question on notice. Page 11, lines 21 to 34, page 12, lines 1 to 8—Leave out
Amendment negatived; clause passed. proposed section 63F and insert—
New clause 27A—'Compensation. Mining operations on native title land
h . o 63F. A prospecting authority confers no right to carry out
The Hon. K.T. GRIFFIN: I move: mining operations on native title land and a mining tenement over
Page 11, after line 8—Insert new clause as follows: native title land may not be granted or registered unless—
27A. Section 61 of the principal Act is amended by striking out (&) the mining operator is authorised by a native title mining
from subsection (1) ‘financial’ and substituting ‘economic’. agreement or determination registered under Division 3 to
. . . L . . carry out mining operations on the land under the prospecting
Section 61 is the main provision in the Mining Act by which authority or mining tenement; or

miners compensate land owners for the effect of mining on (b) a declaration is made under the law of the State or the
their land. This is, in effect, the same as the Opposition’s Commonwealth to the effect that the land is not subject to
proposed amendment to section 61, although it is in g natvetite.

- - - A declaration to this effect may be made under Part 4 of the Native
different form. Both result in the substitution of the word iyo”(Soith Australia) Act 1994 or the Native Title Act 1993

‘economic’ for the word ‘financial’. | suggest that the (cwth). The effect of the declaration is that the land ceases to be
Government’s amendment is less likely to have unforeseemative title land.
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This is arguably the single most important amendment to bitle conflicts to those who stand to profit handsomely by
made to the Government Bill. Section 227 of theturning a blind eye to native title rights.

Commonwealth Native Title Act states that an Act affects To sum up, we believe that the Government scheme for
native title if it extinguishes native title rights or if it is the granting of mining tenements is likely to minimise the
otherwise wholly or partly inconsistent with their continued potential for conflict between small mining operators and the
existence, enjoyment or exercise. Therefore, the Goverrsovernment, but this would be at the expense of maximising
ment's proposed new section 63F.(1)(a) is misleadinghe potential for conflict between small mining operators and
because it suggests that mining operations pursuant toretive titleholders.

mining tenement might not affect native title. We say that The Hon. K.T. GRIFFIN: This is really a fundamental
they necessarily will be. change to the proposals which the Government has included

Commonwealth Native Title Act is that the proposed act t¢he model which we are proposing is more appropriate for our
be concerned about, the crucial point before which theréircumstances and provides a measure of consistency of
should be adequate negotiation, is the legal granting of th@PProach inthe granting of tenements. Our understanding is
mining tenement or other interest in land in itself. If this is so,that the Commonwealth is basically happy with the approach
then the Commonwealth Native Title Act it takes the right toWhich we are proposing. . .
negotiate is a right to negotiate prior to the granting of the  On our approach, as | think members will realise, the
mining tenement. The Government provisions in its propose0vernment grants the tenement in the normal way under the
63F contravene this principle. The scheme proposed by tHXisting provisions of the Act. The Government's clause 63F
Opposition with its amendment is that mining tenements oveProvides that the tenement does not confer any rights to carry
native title land may not be granted unless there is a nativut any activities on land that may be affected by native title
title agreement or determination in relation to that land. But/Nless the miner negotiates an agreement with the native
if a declaration has been made to the effect that the land is n§fléholders or claimants under Part 9B, obtains a determina-
subject to native title, then there is no impediment to thdion from the Environment, Resources and Development
mining tenement being granted. Our amendments to theourt allowing the mining operations to proceed, or the

following proposed sections tie in with this proposed schemg?articular act has no effect on any native title interest. Our

. . . approach is better, we say, because it allows the mining
Our amendment_s to section 63G W'" provide SOMEanement to be granted without there being any effects on
protection for potential applicants for mining tenements wha

find themselves unable to obtain mining tenements becau native title. It puts the onus on the miner to then find out what

. = - e o ?)%rts of the tenement might be affected by native title, to give
of pending native title claims or negotiations. The p”nc'plenotice as required so as to flush out any persons who claim

of first come, first served in the mining Bill is retained. Our ___.~~ - . .
amendments to 631 and proposed 63IA allow the persorqatlve title and then to negotiate with all those persons who

wishing to explore or mine on what is or may be native title“O e forward.

land to negotiate with the relevant native title parties. TheaII Ol\tlef(;)rur rgiwet:tﬁ;[ th:uﬁg?igzg'cig sbgmfggggnii\r/}m%de
chief mischief which this provision aims to avoid is the prosp 9 9 9

o . - Government’'s model, but mining tenements could not be
situation where mining operators on the ground, as it were

will have to ask themselves whether they think they haV%ranted or registered until the mining operator obtained a

entered into a situation where the negotiation process mug%“e\;grtr'g; ;Ti'g;]nv%;sgrr:egg?etgvgs dtgreli;\?ii\i/gnmialilfoe\‘/\r/tifs tﬂre
be pursued. The problem is it may be difficult for mining 9 g

operators in these situations to put aside the Obviousloperatlons to proceed. Mining operations can proceed where

Ly . . ¥ declaration is made that the land is not subject to native
significant self interests on the part of the mining operator,

In practice, the temptation is likely to be overwhelming. Themle'

Government's concession in respect of the broposed secti The other point we make in relation to this amendment is
S . P prop Wat it is less flexible than the Government's proposals. The
58 is inadequate protection.

) . ~ . Government’s proposals will allow mining to proceed with
_ Failure to accept the Opposition amendment is highlyminimum disruption, whilst ensuring that full and proper
likely to lead to mining operators destroying native title negotiations take place before anything is done on the land
incidentally as they set about mining operations, eithefyhich affects native title. We say that that is an appropriate
genuinely ignorant or wilfully blind to the possibility that \ay to go.
native title rights extend over the piece of land concerned. | know that those who represent Aboriginal interests have
The Government will often be in a better position to assesgxpressed the view that they are not concerned about the big
whether land is potentially subject to native title than mosicompanies; they are concerned about the smaller companies
mining operators, especially over time, as a central databaggq that the amendments which are now being proposed will
builds up in respect of native title claims and non-claimantp effect place the onus upon the Government to ensure that
applications. the native title issues have been resolved before a tenement
In the end, the difference between the Government’s ani$ granted. Quite obviously, that will create some concerns
the Opposition’s points of view is an ideological one. Nobodyabout mining exploration and development in this State; it
is disputing the value of mining to the South Australianwill cause a significant delay in the granting of tenements.
economy, but mining operations also pose the threat ofhe State will have to take some decisions as to whether it
considerable harm to be done to a very significant section ofill issue the Swiss cheese tenement or develop some other
our community through devastation of land use in themeans by which it will address this issue if this provision is
carrying out of traditional Aboriginal pursuits, and we believe ultimately part of the Bill. As | say, our discussions with the
that it is appropriate for the Government to have an activiommonwealth have not detected any disagreement as far as
regulatory role to play in the course of handing out miningwe are aware with the model that we are proposing. We do
tenements, rather than leaving assessment of potential natisay that it is an appropriate mechanism by which we can deal
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with issues of native title, with the onus significantly upon thesuspect that it will result in considerable delays in dealing
holder of the tenement on whom the obligation is placed t@ppropriately with applications for mining tenements and will
address the issues of native title. Other amendments folloareate a significant bureaucratic problem rather than the
which deal with these issues, but we have very grave concerelative flexibility which is given by the Government’s own
about this amendment and therefore vigorously oppose it.proposals for sections 63F and 63G. | indicate that we oppose

Amendment carried. the amendment. Maybe this issue can be addressed more

The Hon. CAROLYN PICKLES: | move: carefully when we get to a deadlock conference, but it may

Page 12, lines 9 to 20—Leave out proposed section 63G an@€ that the way in which the Opposition is approaching this
insert: causes the whole of the Bill to be lost.

Protection for applicants for mining tenements over native tite  Amendment carried.

land The Hon. CAROLYN PICKLES: | move:

63G(1) If a person lodges an application under this Act
for the grant or registration of a mining tenement over native  Page 12, after line 24 (proposed section 63H)—Insert:
title land, no other mining tenement may be granted over the (2) However, an application cannot be made if—

same land for minerals of the same kind. (a) the land is subject to a declaration under the law of the
(2) If the application relates to land that is in part native State or the Commonwealth to the effect that the land is

title land, the Minister may subdivide the application and subject to native title; or

direct that it be granted insofar as it relates to land that is not (b) an application for a native title declaration has already

native title land, and that consideration of the application been made under the law of the State or Commonwealth,

insofar as it relates to native title land be deferred until a and the application has not yet been determined.

native title mining agreement or determination under this Partl_ . . . .

authorises mining operations on the land. he proposed section 63H is strictly unnecessary, given that

(3) The Minister may dismiss an application if it appears section 19 of the Native Title (South Australia) Act explicitly
that the mining operator is not proceeding with properallows for a mining operator to make an application that
diligence to obtain the necessary native title mining agreeqatjve title does not exist. At least section 63H signals to

gﬁglt or determination to authorise mining operations on themining operators and their advisers that Native Title (South

Our amendment protect lications for mining tenemen ustralia) Act procedures will need to be followed. Our
u e ent protects applications 1o g tenementzmendment we believe places sensible limitations on the right
over native land in that the mining operator who applies for

a mining tenement over native title land will not lose his Orof the mining operator to seek a native title declaration. There
h rl II 9 N th v in tl\;m ' ‘ ”W' tions for m:nin should be no right to do this if the land in question is already
\er place € queue in terms ot applications 10 .gsubject to a declaration regarding native title on that land, and
rights over that land simply because the native title negotiag, o 's me applies if there is pending application for a native
tion procedures must be carried out. At the same time, {0 yeciaration before either the State or Commonwealth
would be inappropriate for ambit mining applications to be

. - arbitral bodies.
lodged, and we have therefore given the Minister the power The Hon. K.T. GRIFFIN: The Government opposes the

to dismiss an application for the grant of a mining tenememamendment The amendment does seek to prevent an
:']:a?ivnélglt?eg ?ggéﬁtgrgf not diligently proceeding with the application for declaration that land is not subject to native

P - . title from being made where the land has already been subject
Subs_ectlon (.2) specifically deals W't.h the problgm that ha 0 a declaration that it is subject to native title or where an

been raised with the Chamber of Mines. That is where & i ovion for such a declaration has been made but not yet
mining tenement is sought over a vast area, part of Which igeyermined. | must say that it is not at all apparent why a
clearly free of native title rights and part of which could well mining ope'rator would want to waste his or her time by

Bgrrsl ugfqectv\tlgur:gt|v$e';glf .t (I)n égﬁqsn'“: eCr:rc:CéjTeStﬁmgfe amn;:]?:]n%aking an application for a declaration that native title does
pany P o gimate. Ynot exist in particular land when a declaration has already
operations over the land which is clearly not native title landbeen made that it does exist. The situation where there is an

rl\gle;irgwnhtltl)e,ﬂ;tgel ar:]edg\?vt;ﬁgﬁ ncga?;%is sclfbr!ek:;? t%onmarg\?:(;ﬁli Igllpplication for a native title declaration and an application for
I ‘a declaration that there is no native title over the same land

%gv'ggﬂ%/a\évgu?cv\ﬂ?;?:r;gi gﬁgﬁfgwaﬂgﬁ ti%m?ese?]rh Ols dealt with in the Native Title (South Australia) Act. Section
juggment ab . 9 9 '9%6 provides for the merger of proceedings instituted in the
in that situation and which areas should get the amber lig

ending resolution of the native title question. The Govern- ame jurisdiction, or section 21 provides for concurrent
p g . > title gt - roceedings where the non-claimant application is lodged in
ment will often be in a good position to judge which areas ar

. ) O . he State jurisdiction and the claimant application is lodged
ot about any aroas covered by any particular applicatol e Commonwealth jurisdiction.
Itis the Government’s view that it is desirable to leave the

it is then up to the Minister in his or her discretion to defer, .. : ; . .
consideration of the application until the native title questior{\rlgfs'\ée r-ggtetérssogtr? dArl]JitraslgkAg t%ggﬁ)loer);?éustalslém? of

is clarified. i ; . e .
The Hon. K.T. GRIEFIN: This is a modification to Provisions vyhlch are proposed to be inserted in this specialist
e ) ece of legislation. | oppose the amendment.

enable the scheme that the Opposition is proposing to e .

together. | suppose to some extent this amendment is Amendment carried. ] ]
therefore consequential upon on the earlier amendment which The Hon. KT GRIFFIN: 1 move: )
has been passed. We certainly have no difficulty with g€ 12,lines 27to 39 and page 13, lines 1to 24—l eave
proposed subsections (1) and (3), but subsection (2) is realfHt Proposed sections 631, 63J and 63K and insert—
unacceptable, very largely for the reasons that | have alreadypes of agreement authorising mining operations on native title
expressed. Obviously, it places a significant onus upon t ”‘ém DA horisi - . .
Minister to identify those parts of the land which may be,;; o Iahé ()a lﬁa%%eﬁt?;ermn?ﬁé ggrség%g']?')n%ggfat'ons on native
subject to native title and those which may not. That has t0  (a) authorise mining operations by a particular mining operator,
be a decision taken before any subdivision may occur. | or
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(b) authorise mining operations of a specified class within a dein relation to the land to which the notice relates, the proponent may
fined area by mining operators of a specified class whapplyex parteto the ERD Court for a summary determination.
comply with the terms of the agreement. (2) On an application under subsection (1), the ERD Court must

Explanatory note— make a determination authorising entry to the land for the purpose
If the authorisation relates to a particular mining operator it isof carrying out mining operations on the land, and the conduct of

referred to as an individual authorisation. Such an authorisation imining operations on the land.

not necessarily limited to mining operations under a particular  (3) The determination may be made on conditions the Court

exploration authority or production tenement but may extend als@onsiders appropriate and specifies in the determination.

to future eXplOratiOn authorities or prOdUCtiOn tenements. If the auth- (4) The determination cannot confer a Conjunctive or umbrella

orisation does extend to future exploration authorities or productioRthorisatiort.

tenements it is referred to as a conjunctive authorisation. An igeg the explanatory note to section 631(1)

authorisation that extends to a specified class of mining operatorsis o . T

referred to as an umbrella authorisation. This provision particularly relates to conjunctive agreements
(2) If a native title mining agreement is negotiated between aand determinations. Agreements with native title holders may

mining operator who does not hold a production tenement for th ; ., .
relevant land and native title parties who are claimants to (rather th;l‘)le negotiated by a person who holds a mining tenement; an

registered holders of) native title land, the agreement cannot extendividual authorisation, which authorises mining operations
to mining operations conducted on the land under a future productiogin native title land by a particular mining operator under a
tenement. o ) prospecting authority or mining tenement held by the mining

(3) An umbrella authorisation can only relate to prospecting ofpperator; or a conjunctive authorisation, which authorises

mining for precious stones. L. . . . . -
(4)ng thré native title parties with whom a native title mining mining operations on native title land by a particular mining

agreement conferring an umbrella authorisation is negotiated af@Perator, extending to future prospecting authorities and/or
claimants to (rather than registered holders of) native title land, th&nining tenements.
term of the agreement cannot exceed 10 years. Where a mining operator is negotiating with persons who

(5) The existence of an umbrella authorisation does not preclud ; ; : : ;
a native title mining agreement between a mining operator and thére the registered holders of native title, a conjunctive

relevant native title parties relating to the same land, and if authorisation can cover activities in both the exploration and
individual agreement is negotiated, the agreement regulates miningining phases of a development. However, where a mining
operations by a mining operator who is bound by the agreement tgperator is negotiating with persons who simply have claimed
the exclusion of the umbrella authorisation. native title but have not yet been found to be the native title

Negotiation of agreements . . o
63I1A. (1) A person (the "proponent”) who seeks a native iiteholders, a conjunctive authorisation can only relate to

mining agreement may negotiate the agreement with the native titi@ctivities in the exploration phase; that is, the miner’s right,
parties. the exploration licence, the mineral claim and the retention
Explanatory note— lease. Agreements may be negotiated by the Minister or an

The native title parties are the persons who are, at the end of t inti ini ;
period of two months from when notice is given under section 635§pproved association of mining operators to obtain an

registered under the law of the State or the Commonwealth admbrella authorisation, which authorises prospecting or
holders of, or claimants to, native title in the land. A person whomining for precious stones in a particular area, regardless of
negotiates with the registered representative of those persons will e holding of a tenement by any particular person.

taken to have negotiated with the native title parties. Negotiations feati ;
with other persons are not precluded but any agreement reached m\gstThe umbrella authorisation would obviate the need for any

be signed by the registered representative on behalf of the native tif'ther negotiations with native title parties by a person
parties. holding a particular precious stones prospecting authority or
(2) The proponent must be— o o claim. Umbrella agreements have been limited to prospecting
@) 'Sfoﬁ” h?grﬁﬁg]newmi r?or:)fegrg%ravr\}hlgqs“e!gjklfsatlhaeu;n(t)r?gig?on' or mining for precious stones, as this is the area in which they
(b) if ag agreement c%mPerring an umbrella authorisatisn  &'¢ I'|k.er to be most useful as far. as both miners and
sought—the Minister or an association representing thé®\Poriginal groups are concerned. In this context, the umbrella
interests of mining operators approved by regulation for theauthorisation is akin to the provisions concerning proclaimed
... purposes of this section. _ fields under the existing legislation. This reflects the fact that
Notiﬁgaeti?rfoefxgzﬁt?:;ogfg&? dto section 631(1). precious stones mining tends to involve a relatively large
63J. (1) The proponent initiates negotiations by giving noticenumb(':'r of miners pegging out small areas—I think 50 me”.es
under this section. by 50 metres—within an area known generally to contain
(2) The notice must— precious stones. It can save individual miners from having to
(a) identify the land on which the mining operations are to benegotiate individual agreements with native title holders and,

carried out; and : P -
(b) describe the general nature of the mining operations that ar%onversely, itcan save the native title holders from having to

to be carried out on the land. negotiate with a multitude of individual miners.
(3) The notice must be given to— Where an umbrella authorisation is negotiated with
(a) the relevant native title parties; and claimants as distinct from registered native title holders the
(b) the ERD Court; and term of any agreement cannot exceed 10 years. It is proposed

(c) the Minister. . . L
(4) Notice is given to the relevant native title parties as follows: ©© limit the life of an agreement to allow for the possibility

(a) if a native title declaration establishes who are the holders dihat those claiming native title may not be the only ones who
native title in the land—the notice must be given to theclaim native title. It will give other claimants, or even the
registered representative of the native title holders and th@ext generation of claimants, an opportunity to negotiate in

relevant representative Aboriginal body for the land, relation to continued mining on the land. Ten years represents
(b) if there is no native title declaration establishing who are the . - S Lo
holders of native title in the land—the notice must be given reasonable period for miners as it will allow for a signifi-

to all who hold or may hold native title in the land in cant period of mining before requiring a reassessment of
accordance with the method prescribed by Part 5 of thavhether the area is viable for a further period of up to 10

What h’\;%té)veen?\t/lveh((e?](;ﬁ:ehr? grsérﬁgar)egi(;tté%%[lhative title parties wi ears. Where an umbrella authorisation is negotiated with
whom to negotiate gistered native title holders, there is no time limit on the

63K. (1) If, two months after the notice is given to all who hold Period covered by the agreement. Subsection (5) has been
or may hold native title in the land, there are no native title partiednserted to make it clear that individual authorisations can
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still be sought and agreements negotiated with native titlprovides that notice is completed when all of the require-
parties in relation to land that has been the subject of aments for notification are completed.
umbrella authorisation. In other words, time does not start to run until the last
So, the scheme we are proposing has been developednotice is given. As to proposed section 63K, in the event that
the light of concerns which have been put to the Governmemnto-one comes forward within the two month period to at least
by various bodies and, | think, represents a reasonabldaim native title, the proponent can apply to the ERD Court
approach to this legislation. for a summary determination allowing him or her to proceed
Proposed section 63IA provides that the mining operatowith mining operations on the land. The ERD Court must
who seeks to mine on native title land can negotiate amake a determination authorising both entry and mining
agreement with the native title parties. The term ‘native titleoperations on the land. That determination can be made
parties’ is explained in the explanatory note which forms parsubject to any conditions the court thinks fit to impose.
of subsection (1). The native title parties are those persortdowever, the determination cannot confer a conjunctive or
who are registered as the holders of or claimants to nativembrella authorisation. This amendment represents a
title in the relevant land at the end of the two-month notificasignificant move by the Government to address concerns
tion period. Registration in the Register of Native Title expressed by Aboriginal groups about the powers of the court
Claims in the case of claimants; the National Native Titlein this area.
Register in the case of registered holders, established under We then deal with other amendments, which, whilst they
the Commonwealth Native Title Act; or the State Native Titleare still part of the framework, can be dealt with subsequently
Register, established by the Native Title (South Australiaps separate amendments. They relate to proposed sections
Act will be sufficient to give rise to a right to negotiate on the 63L and 63M, which, of course, is part of the whole of the
part of Aborigines. scheme and which we suggest would be appropriate for
Registration as a native title holder or claimant will dealing with these sorts of issues. There are also some others
inevitably involve the nomination of a registered representawhich follow on. That is the appropriate point at which to
tive. A miner who negotiates with the registered representadeal with the specific amendments | have just moved and deal
tive conclusively will be presumed to have negotiated withwith the remaining issues subsequently.
the native title parties. This is consistent with the Common- The Hon. CAROLYN PICKLES: | move:
wealth approach and resolves the legal difficulties of page 12 lines 27 to 39 and page 13, lines 1 to 24 leave out pro-
negotiating with what could be a potentially large andposed sections 63I, 63J and 63K and insert—
fluctuating population of native title holders. Types of agreement authorising mining operations on native title
A miner can negotiate direct with the native titleholders"”‘”(é's3| DA t authorisi . i i
if he or she chooses, but any agreement reached must he, mé (2,1 ‘r?a%%treet?trlgenr:inei‘rl:g ggrsgr;%gl]rt]’l)n%gyira lons on native
signed by the registered representative on behalf of the native () authorise mining operations by a particular mining operator,
title parties. Subclause (2) clarifies who the proponent is. or
Where an individual authorisation is sought, a proponent is  (b) authorise mining operations of a specified class within a de-
the miner who seeks the authorisation. Where an umbrella  fined area by mining operators of a specified class who

authorisation is sought the proponent is the Minister or els man?gglm{gh_me terms of the agreement.

the association representing the mining operators. It should ‘i the authorisation relates to a particular mining operator it is
be noted that such associations must be approved by regulaferred to as an individual authorisation. Such an authorisation is
tion for the purposes of this section. | need to give arot necessarily limited to mining operations under a particular

; ; ploration authority or production tenement but may extend also
assurance to the Committee that only reputable mdustrg( future exploration authorities or production tenements. If the auth-

associations will be approved for this purpose. orisation does extend to future exploration authorities or production

Proposed new section 63J provides that negotiations atenements it is referred to as a conjunctive authorisation. An
initiated by the proponent giving notice under this sectionauthorisation that extends to a specified class of mining operators is
The notice must identify the relevant land and describe théeferred to as an umbrella authorisation.

. . . 2) If a native title mining agreement is negotiated between a
operations that are proposed. The notice must be given to ”Pﬁn(in)g operator who doesgnogt hold, or hasgnot applied for, a

relevant native title parties, the ERD Court and the Ministerproduction tenement for the relevant land and native title parties who
Notice is given to the relevant native title parties by givingare claimants to (rather than registered holders of) native title land,
notice to the registered representative of the native titleholdhe agreement cannot extend to mining operations conducted on the

: P nd under a future production tenement.
ers and the relevant representative Aboriginal body for th (3) An umbrella authorisation can only relate to prospecting or

land in the case of holders. Where there has been no prigfining for precious stones in a precious stones field over an area of
declaration or determination as to who holds the native title100 square kilometres or less. o o
notice must be given to all who hold or may hold native title (4) If the native title parties with whom a native title mining

i i i i : greement conferring an umbrella authorisation is negotiated are
XJQterarlri]:)nxitr Eg%sfnbed in part 5 of the Native Title (Soumglaimants to (rather than registered holders of) native title land, the

A . . . term of the agreement cannot exceed 10 years.

Section 30 of the Native Title (South Australia) Act  (5) The existence of an umbrella authorisation does not preclude
provides that notice must be given personally or by post t@ native title mining agreement between a mining operator and the
all registered representatives of native title holders, if any, Ofegj?\\//i?jﬁtaln:gt;:/:e:\Iﬁfle;entpigrr?gg?o;ieal\gg%htgafgfe gr?]@r?t Irzgﬂ 'Ia?ggrginailrr:g
_rfeglstereﬁ reprlesentatlves of regls_teregbnatlv_e t'ltlicﬁumaﬁtgperations by a mining operator whc_) is bound by the agreement to
It any, the relevant representative Aboriginal body, thee exclusion of the umbrella authorisation.

Commonwealth Minister, the State Minister, and publicNegotiation of agreements o

notice is also given as required by regulation. | stress: public 63IA. (1) A person (the "proponent") who seeks a native title

notice is also required to be given by regulations. Regulation&ining agreement may negotiate the agreement with the native title

are being prepared that mirror the Commonwealth regulatio wplanatory note—

in this regard, and it is important for members to recognise  The native title parties are the persons who are, at the end of the

that. Section 30(3) of the Native Title (South Australia) Act period of two months from when notice is given under section 63J,
p
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registered under the law of the State or the Commonwealth ad#mitation should be sufficient for all genuine applications.
holders of, or claimants to, native title in the land. A person whoOn that basis we must reject the Government version of

negotiates with the registered representative of those persons will ; i
taken to have negotiated with the native title parties. Negotiation oposed section 631 and insist upon our amendment. We

with other persons are not precluded but any agreement reached mi}@ve pretty well reached agreement with the Government in

be signed by the registered representative on behalf of the native titt€spect to proposed new section 63IA. The only variance is

parties. in respect of subsection (2)(a), where we have expanded the
(2) The proponent must be— concept of ‘mining operator’ to ensure that it can cover those

(@) goﬁgh"’geeme“‘ conferring an individual authorisatisn "2 re ot yet tenement holders—prospective prospectors,

(i)  anapplicant for the grant or registration of a mining ON€ could say.
tenement over native title land; or As to proposed new section 63J, again, we are virtually

(i)  apersonwho holds a prospecting authority and want ; ; :
1o explore for minerals on native title land: Sagreed. We consider that we have improved on the drafting

(b) if an agreement conferring an umbrella authorisatisn  ©f 63J(2), however, in adding the word ‘proposed' in respect
sought—the Minister or an association representing the interof the anticipated mining operations which are the subject of
ests of mining operators approved by regulation for the purthe negotiations. Proposed new section 63K allows a
poses of this section. summary determination by the ERD Court upon application

See the explanatory note to section 63I(1). 7 . ) ’
Notification of parties affected by the mining operator without any parties being heard on the

63J. (1) The proponent initiates negotiations by giving noticedasis that due notice has been given. Again, we are virtually

under this section. at one with the Government in respect of this proposed new
(2) The notice must— o , section, but we have one significant amendment.
(a) identify the land on which the mining operations are proposed . . .
to be carried out: and It could be considered consequential to our new sections
(b) describe the general nature of the mining operations that a@3F and 63IA(2) dealt with earlier in clause 29, because it
proposed to be carried out on the land. envisages the situation of an applicant for a tenement sorting
(3) The notice must be given to— out the native title issue prior to receiving the tenement rather

Egg ttrr:: Eellqels/?égr?}igﬁéitle parties; and than the Government scenario whereby the tenement would

(c) the Minister. ordinarily have been obtained prior to the proponent’s

(4) Notice is given to the relevant native title parties as follows:embarking on the section 63K procedure. Because we

(a) if a native title declaration establishes who are the holders ofonsider that our amendments are preferable to those put
Fegistered reprosentaiive of the native e holders and thicr/ard by the Government—although we are moving in the
relevant representative Aboriginal body for the land,; Same d'reCt'qn_We insist on our amendments anpl perhap_s

(b) if there is no native title declaration establishing who are théVhen we get into the deadlock conference we can discuss this
holders of native title in the land—the notice must be givenmatter further.

to all who hold or may hold native title in the land in . ;
accordance with the method prescribed by Part 5 of the The Hon. K.T. GRIFFIN: The Government certainly

Native Title South Australia) Act 1994. prefers its position, and for that reason we will be opposing
What happens when there are no registered native title parties withe Leader's amendments. However, it is pleasing to note that
whom to negotiate the majority of the Government's amendments have been

63K. (1) If, two months after the notice is given to all who hold accepted by the Opposition. As to section 63l, as the Leader

or may hold native title in the land, there are no native title parties o - .
in relation to the land to which the notice relates, the proponent may! the Opposition has indicated, the only change is proposed

applyex parteto the ERD Court for a summary determination. ~ subsection (3), which inserts a maximum area for an umbrella
(2) On an application under subsection (1), the ERD Court musauthorisation as 100 square kilometres in a precious stones

make a determination authorising entry to the land for the purposgeld.

of carrying out mining operations on the land, and the conduct of

mining operations on the land. There is_ no obvious reason why u_mbrella auth_orisations
(3) The determination may be made on conditions the Courshould be limited to proclaimed precious stones fields. The
considers appropriate and specifies in the determination. Government’s proposal would allow for umbrella authorisa-

(4) A determination under this section— . tions to be allowed in relation to any area where precious
(a) cannot confer a conjunctive or umbrella authorisation; and - f . ;
(b) if the proponent is an applicant for the grant or registrationSt0Nes are found and not just proclaimed fields. The maxi-
or a mining tenement in respect of the land—has no effectnum area of 100 square kilometres reduces the flexibility of
until the tenement is granted or registered the provision, and we do not agree with that limitation. The
'See the explanatory note to section 63I(1). Government’'s amendments limit conjunctive agreements to
| will deal with this series of amendments in essentially theholders of native title where both mining and exploration
same way as has the Government. As the Attorney hgshases are covered and to the exploration phase with mere
indicated, this is the Government’s revised scheme foclaimants. Apart from those matters it appears that there is a
conjunctive agreements. We essentially agree with sectiogignificant measure of agreement but the characteristics of the
63l as proposed by the Government. It defines conjunctiv®pposition’s amendments, which are different from ours, in
authorisations, individual authorisations and umbrellaour view are not desirable.

authorisations. We have no objection in principle to the As to proposed section 63IA, it is similar to what the
definitions in the explanatory note, nor do we object to thesovernment is proposing. Proposed subsection (1) is the
possibility of umbrella authorisation whereby mining same but subsection (2)(a) is different as a consequence, |
operations of a specified class, within a defined area to bgink, of the Opposition’s different approach in section 63F.
undertaken by mining operators of a specified class, shoullie do not like its section 63F and for that reason similarly
be capable of being the subject of a native title agreementye oppose this amendment. Subsection (2)(a) provides:
T-he only pOim-Of- antention in refation to propqsed Where an agreement conferring an individual authorisation is
section 631 is the limitation we seek to place on the size OEought the proponent must be an applicant for the grant or registra-

umbrella agreements. Our intention is to ensure that thgon of a tenement over the land or a person who holds a prospecting
provision for umbrella agreements is not abused. The sizauthority and wants to explore for minerals on native title land.
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That reflects the Opposition’s desire to preclude mining (4) However, if within two months after notice is given,
tenements from being granted until after the negotiations have & written objection to the proponent's reliance on this section

; o i ; is given by the Minister, or a person who holds, or claims to
taken place with the native title holders. Therefore, in order hold, native fitle in the land, the court must not make a

to be able to negotiate, the miner must have applied fora  symmary determination under this section unless the court is
mining tenement. satisfied after giving the objectors an opportunity to be heard
In the case of exploration, the Opposition’s scheme allows that the operations are in fact operations to which this section
for exploration tenements that have already been granted and, ~ 2PPlies.
to that extent, it is similar to the Government’s scheme, buf he proposed section 63L reproduces the Native Title Act
the timing of the grant of a mining tenement is a crucialexpedited procedure in our legislation. Subclause (1) provides
feature of the Government’s scheme. Itis really designed tthat this proposed section would apply where mining
facilitate a business as usual approach with the onus on tlggerations are proposed that will not interfere with the
miner to negotiate agreements with native title holders whereommunity life of the native title holders, not interfere with
necessary but recognising that there is no attempt to circunparticularly significant areas or sites and not involve major
vent the obligations in relation to native title. It is designeddisturbance to the land. The miner is required to state in the
to maintain, as much as it is possible to maintain, a status quariginal notice given under section 63J that he or she
approach. proposes to rely on this provision. If no objection is received
The proposed provision is virtually identical to our to the proponent’s reliance on this provision, the court may
proposal, apart from the addition of the word ‘proposed’ inmake a summary determination allowing the miner to proceed
paragraphs (a) and (b). The addition of the word ‘proposedwith the proposals described in the notice. However, where
really reflects the difference between the Opposition and th@ mining operator proposes to use the expedited procedure,
Government in relation to the timing of the grant of thebut an objection is lodged, the court must not make a
mining tenement. The Opposition’s scheme does not allowletermination until it has given the objectors the opportunity
the tenement to be granted until after negotiations have takda be heard in the court even though it is satisfied that the
place with native title claimants or in a determinationproposed operations are operations to which the expedited
obtained from the court allowing operations to proceed. Ouprocedure can apply.
proposal is preferred because of the inherent differences The amendments to subclause (4) make the provision
between our scheme and that proposed by the Oppositionconsistent with the Native Title Act and mean that an
Proposed new section 63K deals with what happens whepbjection need not be fatal to the miner’s use of the expedited
no registered native title parties come forward to negotiat@rocedure. Instead, like the Commonwealth Act, provision
with the miner. The miner must apply to the ERD Court foris made for objections to the use of the expedited procedure
a summary determination that mining may proceed. The ERID be determined by the court. If the court finds the objection
Court must make a determination authorising both entry antb be without merit, it can still proceed to make a summary
mining operations on the land. However, the Governmentletermination allowing the miner to proceed.
amendment eliminates the ability of the court to impose a The Hon. CAROLYN PICKLES: | move:

conjunctive or umbrella authorisation. Page 14, lines 1 to 13 (new section 63L)—Leave out proposed
This proposed amendment is the same as theubsections (2)and (3)andinsert: _ _ _
Government’s, except that subsection (4) is divided into two (2) If the proponent states in the notice given under this

- . - Division that the mining operations to which the notice
paragraphs, the first of which is the same as the relates are operations to which this section applies and that

Government's subsection (4), and | think the second is the proponent proposes to rely on this section, the proponent
consequential on the Opposition’s fundamental change in may apply ex parteto the ERD Court for a summary
approach under proposed section 63F. It provides that ifthe ~ determination authorising mining operations in accordance

; ; ; ; with the proposals made in the notice.
proponent is an applicant for the grant or registration of a (3) On an application under subsection (2), the ERD Court

mining tenement the determination allowing operations to may make a summary determination authorising mining
proceed has no effect until the tenement is granted or operations in accordance with the proposals contained in the
registered. It is just out of sync with the Government’s notice. o o
preferred approach. (4) However, if within two months after notice is given,

. a written objection to the proponent’s reliance on this section
The Hon. SANDRA KANCK: | have some amendments is given by the Minister, or a person who holds, or claims to

on file to page 12, lines 27 to 37 and page 13, lines 22 to 24. hold, native title in the land, the court must not make a
Upon reflection, | have decided that the amendments moved summary determination under this section unless the court is

by the Hon. Ms Pickles are preferable, so | will be supporting ~ satisfied after giving the objectors an opportunity to be heard
those and not proceeding with mine. that the operations are in fact operations to which this section

applies.

The Hon. K.T. Griffin’s amendm_ent negatived; the Hon. (5) If the proponent is an applicant for the grant or
Carolyn Pickles’s amendment carried. registration of a mining tenement in respect of the land, a
The Hon. K.T. GRIFFIN: | move: determination under this section has no effect until the

Page 14, lines 1 to 13 (new section 63L)—Leave out proposed . tenem.ent 's granted or.reglstered. .
subsections (2) and (3) and insert: Again, we virtually agree with the Government'’s position on
~ (2) Ifthe proponent states in the notice given under thisthis amendment, but as with proposed section 63K, because

ggfég”aﬁgfpggtm]”s'?g V‘\?ﬁgﬂ'ﬁgss ;gﬂ‘(’)"r?'ggpﬂ;es gggctﬁ we envisage that the proponents will often be applicants for

the proponent proposes to rely on this section, the proponeﬁ nements rather than tenement holders, we have added

may apply ex parteto the ERD Court for a summary subclause (5) We oppose the Government's amendment in

determination authorising mining operations in accordancghe expectation that our version of section 63L will be

with the proposals made in the notice. accepted, at least in this place.

(3) On an application under subsection (2), the ERD Court .
may make a summary determination authorising mining The Hon. K.T. GRIFFIN: The Government opposes the

operations in accordance with the proposals contained in th©PpOsition’s amendment, although it is consequential upon
notice. the difference in approach in section 63F.
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The Hon. SANDRA KANCK: The Democrats objectto ment’s intention. Certainly, there was an intention that parties
the whole of this clause because it will put in a fast trackshould negotiate in good faith and endeavour to reach an
procedure. Itis not given that name, but basically that is whaagreement if possible, but there was no obligation to reach
it will be. Our prediction is that this will become the norm that final agreement.
rather than the exception: that most miners will use this fast My amendment means that both the mining operator and
tracking procedure. It is interesting because in its originathe native title parties must negotiate in good faith and
form in the Bill it provided for the native title parties to stop explore the possibility of reaching agreement. As | say, it is
that fast track procedure, and that appeared to me to l#esigned to make clear that, while native title parties are
consistent with section 32, part 2, of the Federal Act. Myobliged at least to talk to the miner and explore possibilities,
preference is for the Bill’'s original wording, with the addition it will not be taken as a lack of good faith on their or the
that | will propose later to add words after line 13. What newminer’s part if they do not reach agreement. They do not have
evidence does the Government have to cause it to backtratk give ground if they do not want to. If they do not reach
from the original position where the Aboriginal people wereagreement, the matter will be determined by the court. The
able to have some say in this and put it entirely in the handamendment proposed by the Hon. Carolyn Pickles is
of the ERD Court? somewhat differently drafted, and | will have one or two

The Hon. K.T. GRIFFIN: The Government was observations to make about it when she moves it.
proposing to bring the provision we had originally proposed The Hon. CAROLYN PICKLES: | move:
into line with the expedited procedure provisions in section  page 14, lines 15 to 17 (proposed section 63M)—Leave out
32 of the Commonwealth Native Title Act. We had omitted proposed subsection (1) and insert:
to make reference to the resolution of issues by the ERD (1) The proponent and native title parties must negotiate in good
Court. In our view the approach we are taking is totally gi'trg :%%r?tccordmgly explore the possibility of reaching an
consistent with the provisions of the Commonwealth Native g o . .
Title Act. | do not believe that it will prejudice native title AS has been indicated, these are the good faith provisions.
holders or anyone else. It seeks to avoid the bogging dowgubclause (1) clearly is based on the Commonwealth Native
of negotiations and to provide a means by which they can péitle Act. Ou'r original concerns with the draftmg of the Bill .
if not avoided at least minimised. were essentially that there was a suggestion that both parties

The Hon. SANDRA KANCK: Maybe | am misreading had to compromise. Both the Government and the Opposition

the Federal Act. The heading above 32(2) says, ‘Act may bBave come considerably closer to each other in relation to this
done if no objection’ and it states: ' provision. We consider the word ‘accordingly’ to be import-

If the native title parties do not lodge an objection with the ant, becaus_e it 'ndl.cates that the effort to explore a possible
arbitral body in accordance with subsection (3), the Governmerfgdré€ment is subsidiary to and embraced by the concept of
party may do the act. negotiating in good faith.

The Hon. K.T. GRIFFIN: What the Commonwealth Act We are happy to leave off the previously su_ggesteq words
provides is correct in section 32(2). If the native title parties '€ conduct of mining operations on native title land’. The
do not lodge an objection, then the Government party may g@pposition accepts that it will be very obvious to the parties
the act. Our procedure in this State is different, anyway. wé/hat it is they are meant to be negotiating, given the context
have sought to provide that, if there is no objection and th@f Section 63M in the Mining Act. We do not support the
proponent proposes to rely on the section, the proponent m&gPvernment wording ‘explore all possibilities of reaching an
applyex parteto the ERD Court for summary determination. 9reement’, which is absurd if taken literally. Everybody
I would not have thought that that would create any problemdNoWs what is meant by ‘explore the possibility of reaching
Itis simply that our regime for the granting of tenements in2" @greement’. It is a commonly used expression, and |
this State is different from that envisaged in theSuggestthatwe can do no better than that.

Commonwealth Native Title Act. The proponent gives the 1he Hon. K.T. GRIFFIN: The Government was
notice because the State has already granted the tenemerfiofcérmned to ensure that a wide range of issues was can-
do not see a particular problem in the way in which we hav&/@ssed. We certainly wanted to ensure that all parties are
approached it. We have had to modify the Commonwealtﬁeq“'req to 'n.egot|at.e in good faith and explore all possibili-
provision to suit the circumstances of the South Australiafies: ! think it is starting at shadows to believe that the use of
Mining Act and the processes which apply under that Actth® word ‘all’ will in some way place impossible burdens

No-one will suffer as a result. upon the parties and ultimately result in some adverse finding
The Hon. K.T. Griffin’s amendment negatived; the Hon. against one or other of the parties who may not have explored
Carolyn Pickles’s amendment carried. ’ even remote possibilities. It was certainly intended by the

The Hon. SANDRA KANCK: | will not proceed with my Government that the issues be addressed comprehensively,
amendmen.t to clause 29 (pége 14, after line 13). It wa nd that was the reason for using the words ‘all possibilities’.
necessary only if the Bill remained in its original form. do not think that the proposition | am putting on behalf of

The Hon. K.T. GRIFFIN: | move: the Government is at all likely to compromise the position of

Page 14, lines 15 to 17 (new section 63M)—Leave out propose ny Qf- Fhe par.tles i someone asserts that t_echnlcally that
subsegtion (1) and insert: prop ossibility or this possibility has not been considered. So, my

(1) All parties to the negotiations must negotiate in good faithPreference is for the Government amendment a}nd | therefore
and explore all possibilities of reaching agreement.  oppose the amendment of the Hon. Carolyn Pickles.

The Opposition raised some concerns about the use of the The Hon. SANDRA KANCK: | move:
words ‘good faith’ in the obligation which was imposed on  Page 14, lines 15 to 17 (proposed section 63M)—Leave out
all parties. There had been further consultations about wh&foposed subsection (1) and insert:

. . - N : (1) The proponent must negotiate in good faith with the
is currently in the Bill, and I think it was suggested that it native title parties with a view to obtaining their agree-

may be interpreted as requiring negotiation in good faith ment to the conduct of mining operations on native title
actually to reach agreement. That has never been the Govern- land.
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This clause has given me a lot of heartache, particularly with  The Hon. K.T. GRIFFIN: | confess that | do not know
thisvexedquestion of good faith. My understanding of legal whether that will be the end of it. The fact is that good faith
matters is that ‘good faith’ does impose an obligation on theneans genuineness and honesty, and | cannot answer a
parties, and | would appreciate a little more feedback fromhypothetical in that respect. Good faith is used as an alterna-
the Attorney-General on that. He seems to be indicating nowive to the Latinbona fide—genuine, honest, open. | think the
that it does not impose that obligation—that there is nalescriptionbona fidehas a well established meaning in the
obligation to come to some sort of agreement. Again, it idaw, but the practice is not to use those Latin descriptions.
very vague. It seems to me that, if we have gone through thRutting that to one side, | would have thought that if the
process of granting native title, effectively this could benative title party said, ‘There is a sacred site at this location,’
saying, ‘We are going to give something to you and then wavhich presumably will be covered anyway by Aboriginal
will force you to give it back again.’ If an area has spiritual heritage considerations under the Aboriginal Heritage Act,
significance for Aboriginal people, it seems to me that it isthat may well be the end of it in relation to that particular
quite pointless even beginning to negotiate, because thereasea, but it may be that it is a small part of a larger area which
no possibility of an agreement being reached even before théy the subject of consideration. | would have thought that it
start. If my amendment is not supported, | will support thewould be ludicrous if the whole of the 1 000 square kilo-
Opposition amendment. metres were claimed as a sacred area, but | may be wrong. To
The Hon. K.T. GRIFFIN: What the Hon. Sandra Kanck talk about it in that broad general context, | do not think that

is proposing is very one sided. If a minor is required tol can give you a more positive or specific response than that
negotiate in good faith, | would have thought that equallywhich | have given.
other parties ought to be required to negotiate in good faith. The Hon. K.T. Griffin’'s amendment negatived; the Hon.
Of course, it may be that native title parties have a complet€arolyn Pickles’s amendment carried.
misconception of what is being proposed as part of the The Hon. K.T. GRIEEIN: | move:
Do e e =108 GETMne SERTORCNO1h.pago 14, ater bn 27 (rewscton 630 _ser

: ’ g (1a) The basis of the payment may be fixed in the agreement
will be thrown up. | do not see that an obligation on all the or left to be decided by the ERD Court or some other
parties to negotiate in good faith means anything more than nominated arbitrator.

being honest, open, frank, prepared to listen and prepared 8,564 new section 63N (1) provides that an agreement

?ﬁagotiated between the mining operator and the native title

| do Ino.t th'ﬂk thhat negotlabtlng in good faith rﬁquweds ? arties may provide for payment to the native title parties
conclusion that there must be an agreement at the end of 5564 o profits or income derived from mining operations

What we are deliberately doing is saying that, in the Governg . “the |and or the quantity of minerals produced. This

ment's view, the negotiation in good faith should explore all,. 45564 amendment allows for the possibility that the parties

the possibilities of reaching a.n agreement. may agree on everything else and may be prepared to reach
The Hon. Sandra Kanck: But what if there are no 5, agreement for payments based on profit or income sharing,

possibilities? You can't explore them. but find themselves unable to finalise the terms of such an
The Hon. K.T. GRIFFIN: Who knows whether or not 4 eement. In those circumstances the parties can leave the

there are possibilities. Ultimately, it will go to the court. L =+cr 19 e decided by the ERD Court or a nominated
Simple. People might as well talk about things to determing, i ooy

where they stand on particular matters, rather than all just

ending up in court. The whole process has been to talk an I should be.borne in .mind that this provision becomes
conciliate as much as it is possible to do so. One of the nativgi‘-’er"’ltlve only if the parties are both prepared to allow the

title parties mav have the view. ‘Look. to undertake this ourt or an arbitrator to decide the basis of the payment for

deve‘I)opment at>t/his site is just at;solutelly untenable.’ Itis al hem. If the parties are unable to agree on the basis of
. ayments to be made to the native title parties, at the end of

very well to say that but surely there must be some goo h o1 0

reasons for it. It is important to explore what those reason e relevant period, any party to the negotiations or the

are and to explore them before one ends up in a fuII-bIowrp inister may apply to the ERD Court for a determination. |
contest before the court. efer to section 630. It should be noted that the court still is

I would have thought that there is commonsense in partie stopped from imposing a profit or income-based determina-

negotiating, talking openly. If there is a major problem, for on on the zartles.by section 630(3)(|2)' | for th
example, if it is a traditional burial ground, then it is better for _~roPosed section 63N(1)(a) could also cater for the

that to be on the table than for the native title parties to sayP©SSiPility that parties may have negotiated a conjunctive
‘No, you can't do it. It is not a particularly intelligent way agreement and found themselves in agreement on all other

of dealing with things, whoever it is, whether it is the mining matters except the question of compensation. This provision
proponent or the native title parties. There just has to be somfill €nable them to refer that question to the court or some
openness about the reasons why something can or caanHPe_r arbitrator for resolution, thereby allowing them to
occur. The mining operator also ought to put all the cards off&iSe the terms of the agreement. o
the table and quite openly identify why something is sought The Hon. CAROLYN P|CKLE§- The Opposition is
to be achieved or why something cannot be achieved if it i§2PPY to support the Government's suggestion that the basis
being proposed as an alternative by the native title partie§f Payment may be one item that negotiating parties would
That is the context in which the Government believes that thigather leave to the court or an independent arbitrator. We
ought to be addressed. support the amendment.

The Hon. SANDRA KANCK: That explanation is about ~ Amendment carried.
honesty and genuineness. If the native title parties say, ‘There The Hon. SANDRA KANCK: | move:
is not a possibility of reaching an agreement here because it page 14, line 29—After ‘operations’ insert ‘and with rehabilita-
is a sacred site,’ is that where it would end? tion of the land on completion of the mining operations.’
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This amendment is self-explanatory. As well as the othement leaves the solution to the claims in the hands of the
matters such as notices or other conditions this particularlparties so far as is possible.
specifies that rehabilitation of the land at the conclusion of The Hon. K.T. GRIFFIN: The amendment is opposed.
the project must be part of the agreement. | think that that caRroposed section 63N(5) provides that where the Minister has
only be of benefit to native title parties. decided that an agreement has not been negotiated in good
The Hon. K.T. GRIFFIN: | oppose the amendment. It faith, and makes an order prohibiting registration of the
requires parties to agree on conditions regarding rehabilitaagreement, the parties may appeal to the ERD Court.
tion at the outset. It is a difficult matter to determine up frontParagraph (a) provides that on appeal the court may repeal or
as necessary rehabilitation will depend on what is actuallyevoke the Minister’s order; alternatively, existing paragraph
done during the course of mining operations. Rehabilitatiorfb) would allow the court, where it considered it appropriate
is generally covered in a detailed development plan which theo do so, to make a determination authorising the mining
miner supplies to the Department of Mines and Energy andperator to proceed to enter and mine on the land.
which, as | understand it, is approved by the department as The Leader of the Opposition’s proposed amendment
part of the general approach to the mining program. would substitute in paragraph (b) a provision that only allows
The Hon. CAROLYN PICKLES: The Opposition the court to order registration of the agreement as originally
supports the amendment at this stage. It obliges negotiatingegotiated or with amendments agreed by the parties. This
parties to address the issue of rehabilitation of land that isould be done without the need for specific provision as the
mined subject to an agreement, but it clearly imposes neame result could be achieved by revocation of the Minister’s
binding negotiation. It can only benefit the environment ancbrder under paragraph (a), or the renegotiation of the matter
ultimately the people of South Australia if some thought isbetween the parties for which no specific provision is
put into rehabilitating land damaged by mining operationsrequired. The Government paragraph (b) allows the court to

We therefore support the amendment. move straight into a hearing and determination of the
Amendment carried. substantive issues in the event that an agreement is prevented
The Hon. K.T. GRIFFIN: | move: from being registered by order of the Minister due to the fact

Page 14, lines 31 and 32 (new section 63N)—Leave outhat it has not been negotiated in good faith.
‘extending the right to carry out mining operations on the native titte  This is intended to save red tape and delays by forcing the
land to the proponent’ and insert ‘authorising mining operations otharties whose agreement has been overturned to then start
thelnat've title land " ) from scratch in the court process. It is for those reasons that
This amendment is consequential on the changes made fige Government amendment s preferred, but the Opposition
allow for umbrella organisations to be agreed or conferred igmendment is opposed.
certain circumstances. It makes the language used in section The Hon. K.T. Griffin’s amendment negatived; the Hon.
63N(3) consistent with the wording of section 63F and 63|Carolyn Pickles’s amendment carried.

The Hon. CAROLYN PICKLES: The OppOSitiOﬂ The Hon. K.T. GRIFFIN: | move:
supports the amendment.

Amendment carried. Page 15, after line 10—Insert:

Effect of registered agreement

The Hon. K.T. GRIFFIN: | move: 63NA. (1)  Aregistered agreement negotiated under this Division
Page 15, lines 2 to 4 (new section 63N)—Leave out proposeé binding on, and enforceable by or against—
paragraph (b) and insert— (a) the holders from time to time of native title in the land to
(b) if the court considers it appropriate, make a determination which the agreement relates; and _ _
authorising entry on the land to carry out mining operations,  (b) the holders from time to time of any prospecting authority or
and the conduct of mining operations on the land, on mining tenement under which mining operations to which the
conditions determined by the court. agreement relates are carried out.

. . : . (2) The agreement may provide that it is also binding on, and
In our view this amendment is consequential upon th'i‘e*nforceable by or against, the original parties to the agreement.

amendments that allow for umbrella organisations. As_ . . . . .
amended, it can relate to mining operations conducted bsgl'hls subsection, which dealt with the effect of a registered

various operators pursuant to an umbrella organisation, 2dreement, is to be deleted as it has now been reworked as the
The Hon. CAROLYN PICKLES: | move: new section 63NA, which p_rowdes for the effective registra-
Page 15, lines 2 to 4 (new section 63N)—Leave out proposet on of an agreement. Regl_stered agreements are blndln_g on
paragraph (b) and insert— nd eljforqeable by or against the ho.lders frqm time to time
(b) if the court considers it appropriate, order the registration o©f native tittle and the holder from time to time with the
the agreement as originally negotiated or with amendmentprospecting authority or mining tenement which authorises
agreed by the parties. the operations covered by the agreement with the native title
The Government’'s amendment gives the ERD Court th@arties. Subsection (2) contemplates that the original parties
power to entertain an appeal against a decision by th® an agreement may provide in the agreement that the
Minister to prohibit registration of an agreement due to lackagreement will remain binding on and enforceable by or
of good faith on the part of one of the parties. against them notwithstanding that they may have transferred
The Government amendment gives the court open slather otherwise divested themselves of their interest. Thus,
on the appeal to impose conditions, which one or more partiegative title parties who may have concerns about the solvency
might consider highly undesirable. We prefer our amender level of commitment of a successor in title to the original
ment. The point is that the ERD Court should not be able téenement holder may agree with the original tenement holder
make a determination governing the rights of the partieshat they will always remain bound.
unless the proper procedures set out in sections 630 and 63P The Hon. CAROLYN PICKLES: The Government
have been carried out. Therefore, our amendment allows theishes to leave out subsection (6). The Government's
court to (a) confirm or revoke the Minister’s order; and (b)amendment responds to our concern which led us to move the
order the registration of the agreement as originally negotifollowing amendment adding subclause (7) to new section
ated or with amendments agreed by the parties. This amen@3N. We were concerned that the existing scheme of the Bill
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allowed conjunctive agreements to be made between mining The original holder will continue, therefore, to have a
companies and native title claimants. These agreements coutdntingent liability stated in the accounts of the company and
have the effect of binding existing native titleholders and thewill continue to be bound by something over which that
generations after them. The Government's solution is t@ompany has no control. Itis ludicrous to propose in the real
delete this subclause altogether, which makes registeredorld that we are going to have anyone negotiating a position
agreements binding on and enforceable against the natiwehich in those circumstances will keep a binding obligation
titleholders from time to time. It is, in fact, important that in place when someone has no control over what happens in
registered agreements be binding both ways, on ththe future because they do not have entitlements at law under
Aboriginal groups and on the mining companies, subject tdhe tenement.
the proposed section 63VA, even if there is a difference in It is an absolute nonsense to suggest that we ought to be
composition of the Aboriginal group concerned or the legakontinuing to bind the original holders. Ordinarily, this sort
identity of the tenement holder. We therefore oppose thef arrangement is the subject of agreement between the
amendment and support the clause as it stands in the Bill.parties. It happens in all commercial transactions where there
The Hon. SANDRA KANCK: The Democrats oppose is an assignment that the parties do give attention specifically
this Government amendment. Of particular concern is théo whether or not the predecessors will be bound, whether
wording currently in the Bill, which provides that a registeredthere is a capacity to assign, with or without consent, and
agreement is binding on and enforceable by or against thehether the personal covenants of a particular arrangement
original parties to the agreement. If we take out ‘the originaimay or may not be discharged.
parties to the agreement’, we could have a mining company So, the proposition put by the Government in its amend-
that transferred the licence to a shelf company and it wouldnent is by far the most preferable, realistic and commercially
no longer be held responsible by virtue of this clause nappropriate with the necessary safeguards for native titlehold-
longer being there. So, it is simply not acceptable to theers. | repeat: it is ludicrous to propose maintaining the
Democrats. existing provisions rather than supporting this amendment.
The Hon. K.T. GRIFFIN: This is a very important Amendment negatived.
provision. It is overlooking the fact that, when there isto be  The Hon. CAROLYN PICKLES: | move:
atransfer of a tenement, it must have the Minister's approv- page 15, after line 10 (proposed section 63N)—Insert—
al. Section 83(1) of the principal Act provides: (7) If native title parties were not represented in negotiations by
Subject to subsection (2) a lease or licence or an interest in a the relevant representative Aboriginal body, the court may,

lease or licence under this Act shall not be assigned, transferred, ?hneadpggcg;'%%%g&ag E{fg% err:ll(’:l?gt}glrghtlg ttaéegﬁggtr}g‘;?gﬁé
sublet or made the subject of any trust or other dealing, whether is subject to native title, exempt (wholly or partially) from the
directly or indirectly, without the consent in writing of the Minister, ) ’ p y or partially

and any such transaction entered into without that consent shall be appllcatlonh of subsection (6)(a) any person or group of
void. persons who—

) ) (a) are recognised at common law as holders of native title
Subsection (2) provides: in the land; but

A lease or licence or an interest in a lease or licence may be (b) were not among the original parties to the agreement.

charged without the consent of the Minister, but any assignment ofhe purpose of this amendment is to ensure that late starters
transfer of the licence or interest for the purpose of enforcing theyg not miss out altogether. If native title parties are not
charge shall not be made except with the consent of the Minister an : g . :
if magde without that consent, ghall be void. epreser_lted_ln the relevant negotiations and_ the native title
. declaration is made, these native title parties may apply
The Leader of the Opposition and the Hon. Sandra Kanclgithin three months after the date of the native title declara-
seem to forget that it is not in the interests of a Governmenygp, 1o pe exempted from the terms of the agreement.
that a mining tenement be transferred to a shelf company s provision addresses the potential situation where
without maintaining the obligations to perform adequate worknhqriginal groups collude with mining companies to do deals
on the tenement, to spend a certain amount of money, andy{meq at cutting out other potential native titieholders.
cannot see the sorts of circumstances in which that will 0CCUBonosed section 63VA will not necessarily provide adequate

that the tenement will be transferred without proper regard foy, medy. | note that the Hon. Ms Kanck has a similar amend-
both the obligations under the tenement and the financighent on file.

strength required of the holderand the assignee. Itmay be 10 1o Hon. K.T. GRIFEIN: The amendment is opposed.
years down the track and a quite reputable company may, 4ccent it would substantially erode the Government's
have actually transferred— ) efforts to put some finality into the process. It would erode
The Hon. T.G. Roberts:Catch Tim. section 63N(6)(a) in the Bill and what was to have been a
The Hon. K.T. GRIFFIN: It probably is quite reputable. new provision in section 63NA that registered agreements are
Catch Tim has nothing to do with the transfer of a miningpinding on and enforceable by or against the holders from

tenement. time to time of native title in the land. The Government
Members interjecting: scheme encourages native title claimants to come forward at
The Hon. K.T. GRIFFIN: Itis a shelf company, sure— the outset. This provision means that native titleholders could
The Hon. T.G. Roberts: It's certainly discriminating. by remaining silent still obtain compensation and yet not be

The Hon. K.T. GRIFFIN: Very discerning, | would have bound by the agreement. That really introduces a great deal
thought. The fact is that we are talking not about those sortef uncertainty for the miner with respect to the basis for
of instances but about the transfer of mining tenements. | wagining. We take strong exception to this and vigorously
beginning to say, before being so rudely interrupted, thatppose the amendment.
there might be an assignment from a quite reputable company Amendment carried
to another quite reputable company and, 10 years down the The Hon. K.T. GRIFFIN: | do not propose to proceed
track, the obligations in relation to the tenement are stillwith my next amendment as it is consequential on an
binding upon the original holder. amendment which has already been lost.
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The Hon. CAROLYN PICKLES: 1 indicate that the request by the Opposition for a provision of a similar nature
Opposition will not be proceeding with its next amendmentto be included.
but will support the Democrat amendment. The Democrat The Hon. CAROLYN PICKLES: The Opposition
amendment goes one step further by expressly providing thatipports the amendment.
the court can make determinations where the amount of Amendment carried.
compensation can be based on profits or income derived from Progress reported; Committee to sit again.
the proposed mining operations. Section 630(3)(b) provides
that the ERD Court, if it permits mining operations, cannot PETROLEUM PRODUCTS REGULATION BILL
stipulate profit sharing or royalties to go to the native title

parties. We believe the ERD Court should not be so restrict- Received from the House of Assembly and read a first
ed. time.

The Government will say that the subclause is consistent The Hon. K.T. GRIFFIN (Attorney-General): | move:
with subsection 38(2) of the Commonwealth Native Title Act, ~ That this Bill be now read a second time.
but the Democrat amendment is not inconsistent with théSeek leave to have the second reading explanation inserted
Commonwealth legislation. Again reference must be mad# Hansardwithout my reading it.
to applicants for tenements who are before the court as Leave granted.
proponents, hence the insertion of proposed subsection (3a). This Bill will replace theMotor Fuel Distribution Act 1973the
We support the Democrat amendment. Business Franchise (Petroleum Products) Act 198d the

The H SANDRA KANCK: | . Petroleum Shortages Act 1980also makes consequential amend-

e hon. - I move. ments to théEnvironment Protection Act 1993

Page 15, lines 24 to 30 (proposed section 630)—Leave out Itis the Government's view that the nature of petroleum products
proposed subsection (3) and insert: is such as to warrant a comprehensive regulatory regime. It has also

(3) ifthe ERD Court determines that mining operations maybeen recognised by the Government that it is desirable to reduce
be conducted on native title land, the determination— ~duplication and red-tape as far as practicable.

(a) must deal with the notices to be given or other conditions _The Bill merges and simplifies licensing and other regulatory
to be met before the land is entered for the purposes oféduirements which currently apply to activities involving or relating
mining operations; and to petroleum products. Under the scheme of the Bill, any person who

(b) may provide for payment to the native title parties based€€PS; Sells, or conveys petroleum products, or who engages in an
on profits or income derived from mining operations on activity of a prescribed class involving or related to petroleum pro-
the land or the quantity of minerals produced. ducts, must obtain a licence. Provision is made for necessary

: - exemptions to b&azetted
(3a) rli_gtig?ragirgrﬁ)%rf]e;trr:i?]igg taepngl:ggm ifr(ljrretggegtraor;ttr?é This Bill replaces similar requirements currently found in the

PR ; : otor Fuel Distribution Act the Business Franchise (Petroleum
ang,  determination under s secton has no effect o 3%, e o8 o1 e E A ot nas
9 9 ' been of concern to the Government and sectors of industry that
The Democrat concern with parts of native title is that we are@perators in the petroleum products industry have been required to
going to give on the one hand and take away with the othe btain multiple licences. Persons wishing to operate petrol stations,

. . - for example, have been faced with a daunting array of paperwork
That appears to be the case with some aspects of the Mini gm numperous Government Departments an% age%ciesr,). P

Act, and we believe that some sort of payment should be "~ under this new scheme operators need only obtain one licence
made to the Aboriginal people in this circumstance, and byn relation to petroleum products. The scheme will regulate aspects
supporting this amendment the Aboriginal people could ge@f their operations previously regulated by the Dangerous Substances
something out of this as opposed to nothing Branch of the Department of Industrial Affairs, the Motor Fuel
) ) ) . Licensing Board and the State Taxation Office. This stream-lining

The Hon. K.T. GRIFFIN: Again the amendment is of administrative procedures should prove advantageous to industry,
opposed quite vigorously. An amendment of this sort couldhs it will reduce time and costs involved.
have serious ramifications for the mining industry, particular- O\';’eertr:?rlglri]ﬂsli gr?]rr:gi?tfeodutsolgrqgﬁr?ﬁ;%'ggﬁggg thtcy’rEd nfﬁﬁgyinlge
ly the flnarlqlers and shareholders of.mlnlng companies wh he Bill enables licence conditions to be fixed for the protection of
made their investment or boug.ht their sh.ares. ona partlcgla;rmpbyee or public safety or health and for compliance with
prospectus that made no mention of profit or income sharingpecified codes or standards. This will replace that part of the current
with third parties because it was not known at the time. At théddangerous Substances licensing regime that relates to petroleum

; oducts. The Bill imposes a general duty to take reasonable
very least such an amendment should not be made Wlthoggecautions to avoid endangering the safety and health of others and

full and proper consultation with the mining industry. One ofihe property of others. A similar duty in relation to plant used in
the concerns the Government has is to try to get as greatoannection with petroleum products is imposed, requiring reasonable
level of certainty into the process as possible. What this doggecautions to be taken to ensure the plant is in a safe condition.
is to open up the uncertainty to a much greater degree. There The Government also recognises that the storage and use of

: . troleum products brings with it environmental concerns. A general
is very grave concern about it. | suspect there has been ty to take reasonable care to prevent risk of significant environ-

consultation by the Opposition with industry in particular. mental harm is imposed, and a similar duty in relation to plant used
The greater level of uncertainty which is imported into thein connection with petroleum products is imposed to ensure that

legislation as a result of this is totally unacceptable. p|anAtnr22}gir22 ri’rl:lle?]? r%g‘.’:}g%””g‘%gtg”%’h%?g‘é g?fnccg:?'g'create dunder
. | usi u | | | u
Amendment carried. the Bill.
The Hon. K.T. GRIFFIN: | move: There is a requirement in the Bill that persons trading in

Page 16, after line 1 (new section 630)—insert: petroleum products use correct and just measuring instruments.
y : L E . Compliance with theTrade Measurements A& reinforced by
hea(rsd) ;h;gifggmése ﬂf;:rntﬁts'vgeéggggmal body is entitied to bemaking it a condition of licences authorising the sale of petroleum
’ products.
This amendment adds a new subsection (5) to section 630, This Bill also includes provisions dealing with the rationing and
which gives the relevant representative Aboriginal body théestriction of petroleum products during periods of shortages in terms

right to be heard in relation to a determination in the event 0§|m_lrlﬁretcé?\?esr?]r%ugrrﬁr;]t"layscggéﬂnC%c;I]Lnetr?]%téoggygnc)iréoatggeeg&c&t the

lack of agreement between the miner and the native titlgevastating effects of petrol sniffing. This Bill makes it an offence
parties. The amendment has been moved in response tdaaany person to sell a petroleum product to a child under 16 years
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of age. It will also be an offence for any person, acting on the requestchedule §, the application must be made on behalf of all members
of a child under the age of 16 years, to purchase a petroleum produat the group.
on behalf of a child for the purposes of inhalation. Clause 10: Licence term, etc.

At an administrative level, the Motor Fuel Licensing Board will Subject to this proposed Act, a monthly licence expires at the end of
be replaced with the Petroleum Products Retail Outlets Board. Thiae calendar month in which it came into effect and an annual licence
Retail Outlets Board will be involved in making recommendationsexpires on the anniversary of the date of issue of the licence and may
to the Minister concerning licences for retail sellers of petroleumbe renewed on application for successive terms of one year.
products. Clause 11: Conditions of licence

Wholesalers and retailers of petroleum products are currentlfhe Minister may fix conditions of a licence, including conditions—
subject to licence fees under tBaisiness Franchise (Petroleum requiring compliance with specified codes or standards;
Products) Act That Act will be repealed by this Bill, and the fee requiring the reporting of accidents;
structure duplicated in this Bill. Money collected is earmarked for for the protection of employee or public safety or health;
Government costs associated with petroleum products—the costs of - for the protection of the environment;
administering this measure and other regulatory laws and costs in- - requiring the licensee to prepare and submit to the Minister
curred in connection with hospitals, ambulance services and roads. assessments of the safety, health or environmental risks

Explanation of Clauses associated with the activity authorised under the licence;
PART 1 limiting the premises that may be used under the licence;
PRELIMINARY limiting sales of petroleum products that may be authorised
Clause 1: Short title by the licence;
Clause 2: Commencement requiring the keeping of records and the provision of

These clauses are formal. information;
Clause 3: Objects of Act authorised or imposed under proposed Part 5 or 6 or the
The objects are— regulations.

to merge and simplify licensing and other regulatory require- ~ Clause 12: Variation of licence

ments applying to activities involving or related to petroleum The Minister may (on application or at the Minister's own initia-
products; and tive—if satisfied that the licensee has contravened or failed to
to direct the revenue resulting from fees towards the costs ofomply with this proposed Act or that other sufficient cause exists)
administration of this proposed Act and other areas of publicsubstitute, add, remove or vary a condition of a licence or otherwise
administration incurring costs in consequence of activitiesvary a licence. A licence may be varied by endorsement of the
involving or related to petroleum products. licence, by notice in writing to the licensee or by a notice published

Clause 4: Interpretation under proposed Part 5.

This clause contains the definitions of words and phrases used in the Clause 13: Form of application for issue, renewal or variation
proposed Act and is self-explanatory. It also provides that wheregpf licence

under a sale and purchase made outside the State, petroleum produtsapplication for the issue, renewal or variation of a licence must
are delivered within the State, that sale and purchase is for thise made to the Minister in a manner and form approved by the
purposes of this proposed Act to be taken to have been made withiinister containing the information required by the Minister.

the State. Clause 14: Reference of matters to other persons or bodies

Clause 5: Division of State into zones Subject to this proposed section, an application for the issue or
The State is divided into 3 zones for the purposes of this proposedhriation of a licence, an appllcatlon for a development authorisation
Act. (referred under th@evelopment Act 199® the Minister) or any

Clause 6: Application of Act other matter with respect to a licence must be referred to the
The Minister may, by notice in th&azette exempt a class of appropriate person or body for the recommendation of that person
persons or petroleum products from the application of this proposedr body. Such a person or body may dispense with the requirement
Act or a specified provision of this proposed Act unconditionally orthat a specified matter or class of matters be referred to it.
subject to specified conditions. The Minister may, by notice in  Subject to the regulations, the Minister must refer to the Retail
writing to a person exempt the person from the application of thiOutlets Board for its recommendation—
proposed Act or a specified provision of this proposed Actuncondi- - any application for the issue or variation of a licence author-
tionally or subject to specified conditions. ising prescribed retail sales of petroleum products;

Clause 7: Non-derogation any application for development authorisations referred under
The provisions of this proposed Act are in addition to and do not the Development Act 199® the Minister where the appli-
derogate from the provisions of any other Act. This non-derogation cation is for a development that relates to premises from
does not limit the effect of any regulation made under proposed Part which prescribed retail sales of petroleum products are to be
2 dispensing with a requirement for a licensee under this proposed made;

Act to hold a specified licence or other authority under some other any other matter with respect to a licence authorising pre-
specified Act. scribed retail sales of petroleum products.

PART 2 Clause 15: Criteria for decisions relating to licences, etc.
LICENCES This proposed section applies to a decision by the Minister in respect
DIVISION 1—GENERAL of—

Clause 8: Requirement for licence
A person must not—

an application for the issue or variation of a licence; or
an application for a development authorisation referred under

keep petroleum products; or
sell petroleum products; or
convey petroleum products; or

the Development Act 199® the Minister; or
any other matter with respect to a licence.

The Minister must take the following matters into account in

engage in an activity of a prescribed class involving or relatednaklng a decision to which this proposed section applies:

to petroleum products,

the protection of employee and public safety and health; and

unless authorised to do so under a licence. The penalty for an
offence against this proposed section is a fine of $10 000.

The clause further provides that the licence required under this
proposed section is an annual licence subject to the exception that
a monthly licence is required for the sale of petroleum products that -
have not been purchased by the vendor from another who sold the
products under the authority of a licence.

Alicence does not authorise a prescribed retail sale of petroleum
products unless the sale is made from premises specified in the
licence for that purpose.

Clause 9: Issue or renewal of licence
The Minister may, on application, issue or renew, or refuse to issue
or renew, a licence under this proposed Act. Where an applicant for
a monthly licence is a member of a group of petroleum vencdaes (

the protection of the environment; and

whether the premises and plant proposed to be used or in use
by the applicant or licensee comply with this Act and other
relevant laws; and

the applicant’s or licensee’s record of compliance with this
proposed Act and other relevant laws; and

in the case of a decision relating to prescribed retail sales of
petroleum products—factors including the suitability of the
premises, the need for facilities and services to be provided
at the premises for the assistance of motorists, the extent to
which the interests of retail customers for petroleum products
will be served and the extent to which fair and reasonable
competition in the retail sale of petroleum products will be
affected; and
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any recommendation of a person or body to which the matter ENVIRONMENTAL DUTIES
has been referred under this proposed Part; and Clause 25: General duty
any other relevant matters. Alicensee or other person must, in dealing with petroleum products,
Clause 16: Avoidance of multiple licences take such precautions and exercise such care as is reasonable in the
The Governor may make regulations applicable to licensees undeircumstances to—
this proposed Act dispensing with a requirement for a specified - avoid endangering the safety or health of another, or the
licence or other authority to be held under some other specified Act. safety of another’s property; and
A regulation under this proposed section has effect accordingtoits - prevent risk of significant environmental harm.
terms and despite the provisions of any other Act. The penalty for an offence against this proposed section in the case
Clause 17: Offence relating to licence conditions of a body corporate is a fine of $50 000 and, in any other case, is a

A licensee who contravenes or fails to comply with a condition offine of $10 000 or imprisonment for 2 years (or both).

the licence (whether fixed by the Minister or by proposed Part5 or Clause 26: Duty in relation to plant

6) is guilty of an offence and liable to a fine of $10 000. Plant that is used, or that is reasonably expected to be used, in
Clause 18: Cancellation or suspension of licence connection with petroleum products must be kept in an environ-

The Minister may, if satisfied that a licensee has contravened anentally sound condition. Plant is in an environmentally sound

failed to comply with this proposed Act or that other sufficient causecondition if it is in a condition that does not give rise to a risk of

exists, suspend or cancel the licence. significant environmental harm. A person who contravenes or fails
Clause 19: Cessation of prescribed retail sales under licence to comply with a provision of this section is guilty of an offence and

If, without the Minister's approval, the business of making pre-liable to, in the case of a body corporate, a fine of $50 000 and, in

scribed retail sales of petroleum products from premises specifieany other case, a fine of $10 000 or imprisonment for 2 years (or

in a licence for that purpose is not carried on for a continuous perioéoth).

of one month during the term of the licence, the licence ceases to Clause 27: Improvement notices

authorise such sales to be made from the premises (unless ttfan authorised officer is of the opinion that a person—

Minister otherwise determines). is contravening a provision of this proposed Part or a condi-
DIVISION 2—LICENCE FEES tion of a licence; or
Clause 20: Fees - has contravened a provision of this proposed Part or a condi-

The fee for an annual licence is fixed under the regulations. The fee tion of a licence in circumstances that make it likely that the
for amonthly licence is assessed by the Commissioner by applying contravention will be repeated or reasonable to require that
the following calculation: the contravention be remedied,
the appropriate amount fixed under the regulations plus #he authorised officer may issue an improvement notice requiring the
percentage of the value of petroleum products sold by theerson to remedy the matters occasioning the contravention. The
applicant during the relevant peride{the calendar month that proposed section sets out the matters to be included in an improve-
is the last calendar month but one preceding the calendar monthent notice.
during which the licence, if issued, would be in forceee A person who contravenes or fails to comply with an improve-
definition of relevant period in clausg.4 ment notice is guilty of an offence and liable to a fine of $20 000.
The percentage rate varies according to the type of petroleum Clause 28: Prohibition notices
product and the zone in which the petroleum product is destined fdf an authorised officer is of the opinion that a dangerous situation
use or consumption. exists, the authorised officer may issue to the person apparently in
Clause 21: Determination of value of petroleum products control of the activity giving rise to the danger or risk a prohibition
The value of motor spirit or diesel fuel sold during a particular notice prohibiting the carrying on of the activity until an authorised
relevant period will be taken to be the indexed amount or the amourtfficer is satisfied that adequate measures have been taken to avert,
prescribed by regulation and in force as at the commencement of thdiminate or minimise the danger or risk. Subject to this proposed
relevant period, whichever is the greater, multiplied by the numbeAct, a person who contravenes or fails to comply with a prohibition
of litres of motor spirit or diesel fuel sold for the purpose of assessingnotice is guilty of an offence and liable to a fine of $50 000.
the fee for a monthly licence. The method for calculating the indexed Clause 29: Action on default
amount (which involves using the Consumer Price Index) is set ouf a person is required by an improvement notice or prohibition
in this proposed section. notice to take any specified measures and the person fails to comply
Clause 22: Recovery of unpaid fees from unlicensed persons with the notice, the authorised officer who issued the notice (or any
If a person was required by this proposed Act to hold but did noperson authorised by him or her) may—
hold a particular licence in respect of any period, the person mustpay - after giving reasonable notice to the person required to take
to the Commissioner an amount equal to the licence fee that would the measures, enter and take possession of any place (taking
have been payable if the person had held that licence. An amount such measures as are reasonably necessary for the purpose);
assessed under this proposed section may be recovered by the and
Commissioner (as a debt due to the Crown) in a court of competent - do, or cause to be done, such things as full and proper compli-
jurisdiction. ance with the notice may require.
Clause 23: Reassessment of fee Clause 30: Action in emergency situations
The Commissioner may reassess a monthly licence fee or othéfran authorised officer considers on reasonable grounds that a
amount assessed under this proposed Division on thdangerous situation exists and there is insufficient time to issue a
Commissioner’s own initiative or on receipt of an objection by thenotice under this proposed Part, the authorised officer may, after
person liable to pay the fee or amount lodged with the Commissionegiving such notice (if any) as may be reasonable in the circum-
within two months after the service on the person of notice ofstances, take action or cause action to be taken as necessary to avert,
assessment. eliminate or minimise the danger or risk.
If on reassessment, the fee or amount is reduced, the amount Clause 31: Cost recovery
overpaid must be refunded by the Commissioner and the ConsoliWhere a government authority incurs costs as a result of the
dated Account is appropriated accordingly. If on reassessment tf@ecurrence of an incident to which this proposed section applies,
fee or amount is increased, the Commissioner may recover as a dehbse costs reasonably incurred by the government authority are
due to the Crown the amount by which the fee or amount is increase@coverable as a debt in a court of competent jurisdiction.

from the person liable for the fee or amount. Costs and expenses are not recoverable against a person who
PART 3 establlshes—
INDUSTRIAL PUMPS that the incident was due to the act or default of another
Clause 24: Industrial pumps not to be installed without approval person, or to some cause beyond the person’s control; and
A person must not install an industrial pump without the prior - that he or she could not by the exercise of reasonable dili-
approval of the Minister who must not grant approval unless satisfied gence have prevented the occurrence of the incident; and
that the amount of petroleum products that will be supplied to the - that the incident is not attributable to an act or omission of a
occupier of the premises in relation to which itis proposed to install person who was an employee or agent of his or hers at the
the pump will be not less than 6 800 litres a month. The penalty for time when the incident occurred (unless it is proved that the
an offence against this proposed section is a fine of $10 000. incident is attributable to serious and wilful misconduct on
PART 4 the part of the employee or agent).

GENERAL SAFETY AND PART 5
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PERIODS OF RESTRICTION conservation of petroleum products during a period of restriction. If,
AND RATIONING during a period of restriction, a person, by conforming with such
DIVISION 1—INTERPRETATION published principles, commits a breach of a policy of insurance, that
Clause 32: Interpretation breach is, for the purpose of determining the rights of that person
This defines sale for the purposes of this proposed Part. under the policy, to be disregarded.
DIVISION 2—DECLARATION OF Clause 39: Special consideration to be given to those living in
PERIODS OF RESTRICTION country areas
AND RESTRICTION In exercising powers under this proposed Part, the Minister must give
Clause 33: Declaration of periods of restriction and rationing special consideration to the needs of those living in country areas.
If, in the opinion of the Governor, circumstances have arisen, or are PART 6
likely to arise, that have caused, or are likely to cause, shortages of CORRECT MEASUREMENTS
petroleum products in the State, the Governor may by proclamation Clause 40: Correct measurements
declare— ) A licensee or other person who uses for trade in petroleum products
a period (extending for not more than seven days) to be a measuring instrument that is incorrect or unjust is guilty of an
period of restriction; and offence and liable to a fine of $20 000. It is a condition of a licence

that the period of restriction will be a rationing period; and authorising the sale of petroleum products that the licensee must
petroleum products of specified kinds to be rationed petrocomply with the requirements of tieade Measurements Act 1993

leum products. PART 7

The Governor may, by proclamation— _ SALE OF PETROLEUM PRODUCTS

- extend a period of restriction for successive periods (each not TO CHILDREN
to exceed seven days) but not so that the total period exceeds c|ause 41: Sale of petroleum products to children
28 days; or - . . This proposed Part creates two offences dealing with the sale of
extend a period of restriction by such other period or per'Od\‘getroleum products to children. A licensee or other person who sells
as may be authorised by a resolution of both Houses 0h petroleum product to a child under the age of 16 years is liable to
Parliament; or , . _ a penalty of $5 000. A person who, acting at the request of a child
vary or revoke a proclamation or declaration under this proynder the age of 16 years, purchases a petroleum product on behalf
posed section. - . ) of the child for the purpose of inhalation, is guilty of an offence and

Where a period of restriction expires, no subsequent period mayyple to a penalty of $5 000.

be declared to be a period of restriction unless— An authorised officer may confiscate a petroleum product that
that subsequent period commences 14 days or more after thej, the possession of a child under the age of 16 years if the officer
expiration of the former period of restriction; or has reason to suspect that the child has the product for the purpose
the declaration is authorised by a resolution of both Housegy innalation.
of Parliament. PART 8
DIVISION 3—CONTROLS DURING AUTHORISED OFFICERS

PERIODS OF RESTRICTION
Clause 34: Controls during periods of restriction
The Minister may, if of the opinion that it is in the public interest to
do so, fix conditions of licences and issue directions (applying to

particular person, a particular class of persons or to the publi : ] :
gene{ally) thafj appIyAduring a perirc])d of rg_stric_tion_ in relat(ijon té) ?B?hgﬁtsg%”gﬁggg?g:?hléngfrrp%?:é“cﬂ t?llijstlg?oécc)tséngéﬁ also
petroleum products. A person to whom a direction is issued Under™ ~ - o o don oo oE B e d officers

this proposed section who contravenes or fails to comply with th - : .
diregiorﬁ) is guilty of an offence and liable to a fine of $l%y000. “An authorised officer (other than a member of the police force) must

DIVISION 4—CONTROLS DURING be issued with an identity card containing his or her name and
RATIONING PERIODS photograph and stating that the person is an authorised officer for the
Clause 35: Controls during rationing periods purposes of this proposed Act. Where the powers of an authorised
It is a condition of a licence during a rationing period that theofflcer have been limited by conditions, the officer’s identity card

licensee must not sell rationed petroleum products except to a pernfiSt (t:r?ntalnda s#_atementtof mﬁ I'm'tat'ort‘ o the officer's s
holder. During a rationing period, a person who purchases ration autnonsed otlicer must, at the request of a person In refaton to
petroleum products who is not a permit holder faces a fine of up té/no™M the officer intends to exercise any powers under this proposed
$10 000. This proposed section does not apply to the sale of ration t, produce identification.

petroleum products to, or the purchase of rationed petroleu., Clause 44: Powers of authorised officers o .
products by, a licensee in the ordinary course of the Iiccsznseer’%r"S clause sets out the powers of an authorised officer, including
business. e power to enter and remain on premises and inspect premises and

Clause 36: Permits the power to require persons to produce records for any reasonable
The Minister may, if satisfied that it is in the public interest to do so,PUrPose connected with the administration or enforcement of this

issue a permit (to which the Minister may attach conditions) to am{)r_oposed Act. A magistrate may issue a warrant for the purposes of
person. his proposed section if satisfied that the warrant is reasonably

Itis a condition of each permit that the permit holder must Carryrequired for the administration or enforcement of this proposed Act.

the permit at all times when driving a motor vehicle to which _Clause 45: Offence to hinder, etc., authorised officers
petroleum products have been supplied under the permit. A permft Person who—

Clause 42: Appointment of authorised officers
The Minister may appoint persons (subject to any conditions
pecified in the instrument of appointment) to be authorised officers
ior the purposes of this proposed Act. Members of the police force

holder who contravenes or fails to comply with a condition of the - hinders or obstructs an authorised officer, or a person assist-
permit is guilty of an offence and liable to a fine of $10 000. ing an authorised officer; or
The Minister may by notice in writing served on apermitholder - uses abusive, threatening or insulting language to an author-
cancel the permit and the former permit holder must then return the ised officer, or a person assisting an authorised officer; or
permit or be fined $10 000. - refuses or fails to comply with a requirement or direction of
Permits are not transferable. an authorised officer; or
DIVISION 5—LIMIT ON - when required by an authorised officer to answer a question,
PROCEEDINGS AGAINST MINISTER refuses or fails to answer the question to the best of the
Clause 37: Limit on proceedings against Minister person’s knowledge, information and belief; or

Except as provided by proposed Part 9, no proceedings can be - falsely represents that he or she is an authorised officer,
instituted against the Minister to compel the Minister to take, or tois guilty of an offence and liable to a fine of $5 000. For an offence

refrain from taking, any action under this proposed Part. to have been committed, the authorised officer must have been
DIVISION 6—CONSERVATION OF operating within his or her powers.
PETROLEUM PRODUCTS Clause 46: Self-incrimination
Clause 38: Publication of desirable principles for conserving It is not an excuse for a person to refuse or fail to answer a question
petroleum or to produce, or provide a copy of, a record or information as

The Minister may publish principles that the public should, in therequired under this proposed Part on the ground that to do so might
Minister's opinion, be encouraged to observe in relation to theend to incriminate the person or make the person liable to a penalty.
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However, if compliance might tend to incriminate the person orsaler". There is a fine of $1 250 (which is expiable on payment of the
make the person liable to a penalty, then— expiation fee of $150) for failure to comply with this requirement.
in the case of a person who is required to produce, or provide A person who is not the holder of a monthly licence must not
a copy of, a record or information—the fact of production, or issue an invoice, statement of account or receipt relating to the sale
provision of a copy of, the record or the information (as of petroleum products that is endorsed with the words "Licensed
distinct from the contents of the record or the information); petroleum wholesaler" or words of similar effect. The fine for

or contravention of this proposed subsection is $2 500.
in any other case—the answer given in compliance with the ~ Clause 53: Records to be kept
requirement, A person who carries on a business involving or related to petroleum

is not admissible in evidence against the person in proceedings fproducts must keep accounts, records, books and documents as
an offence or for the imposition of a penalty (other than proceedingsequired by the Minister from time to time by notice published in the

under this proposed Act). Gazettefor a period of 5 years after the last entry is made in any of
PART 9 them. The fine for contravention of this proposed section is $2 500
APPEALS (which is expiable on payment of the $200 expiation fee).
Clause 47: Appeals Clause 54: False or misleading information

An appeal to the Administrative and Disciplinary Division of the A person must not make a statement that is false or misleading in a

District Court (which may be constituted of a Magistrate) may bematerial particular (whether by reason of the inclusion or omission

made— of any particular) in any information furnished, or record kept, under
by an applicant for the issue, renewal or variation of a licencehis proposed Act. A person who contravenes this proposed section
against a decision by the Minister to refuse to issue, renew ois liable to a fine of $5 000.

vary the licence; or Clause 55: Statutory declarations

by an applicant for the issue of a permit against a decision byA person who is required to furnish information to the Minister or
the Minister to refuse to issue the permit; or Commissioner must, if required by the Minister or Commissioner,
by a licensee against a decision by the Minister to varyyverified the information by statutory declaration. The person will not
suspend or cancel the licence; or be taken to have furnished the information as required unless it has
by a permit holder against a decision by the Minister tobeen verified in accordance with the requirements of the Minister or
cancel the permit; or Commissioner.

by a person against an assessment by the Commissioner of Clause 56: Confidentiality
a monthly licence fee or other amount under proposed ParA person must not divulge any information relating to information
2 Division 2; or obtained (whether by that person or some other person) in the
by a person to whom an improvement notice or a prohibitionadministration of this proposed Act except—
notice has been issued against the decision to issue the notice. - as authorised by or under this Act; or

Except as determined by the Court, an appeal is to be conducted - with the consent of the person from whom the information

by way of a fresh hearing and, for that purpose, the Court may was obtained or to whom the information relates; or
receive evidence given orally or (if the Court so determines) by - in connection with the administration or enforcement of this
affidavit. The Court may, on the hearing of an appeal, affirm, vary proposed Act; or

or quash the decision appealed against or substitute, or make in - to the Commonwealth Commissioner of Taxation, an officer
addition, any decision that the Court thinks appropriate and make an of this or another State, or of a Territory, employed in the
order as to any other matter that the case requires (including an order administration of laws relating to taxation, the Comptroller-

for costs). General of the Australian Customs Service or for the purpose
PART 10 of any legal proceedings arising out of the administration or
APPLICATION OF FEES REVENUE enforcement of this proposed Act.
Clause 48: Application of fees revenue The fine for contravening this proposed section is $10 000.

The money collected by way of fees under this proposed Act must Clause 57: General defence
be paid into the Consolidated Account and the Treasurer must applyis a defence to a charge of an offence against this proposed Act if

the money— the defendant proves that the offence was not committed inten-
towards the costs of administration of this proposed Act; andionally and did not result from any failure on the part of the
to the Environment Protection Fund; and defendant to take reasonable care to avoid the commission of the
to the Highways Fund; and offence.
towards the cost of health and ambulance services; and Clause 58: Immunity from personal liability
towards other administrative costs incurred in consequenchlo personal liability attaches to an authorised officer or any other
of activities involving or related to petroleum products. person engaged in the administration of this proposed Act for an
PART 11 honest act or omission in the exercise or discharge, or purported
MISCELLANEOUS exercise or discharge, of a power, function or duty under this
Clause 49: Delegation proposed Act. A liability that would, but for proposed subsection (1),

The Minister may delegate any of his or her powers or functiondie against a person, lies instead against the Crown.

under this proposed Act to another Minister, the Commissioner or Clause 59: Offences by bodies corporate

another person or body. If a body corporate is guilty of an offence against this proposed Act,
Clause 50: Register of licences each director of the body corporate is, subject to the general defence,

The Minister must cause a register (which must be kept available fayuilty of an offence and liable to the same penalty as may be

public inspection) to be kept of licensees under proposed Part 2. imposed for the principal offence.

Clause 51: Particulars of dealings with petroleum products Clause 60: Continuing offence
The Minister or the Commissioner may require— A person convicted of an offence against a provision of this proposed
a person who is carrying on, or has carried on, or is or waghct in respect of a continuing act or omission—
concerned in, a business mvolvmg or related to petroleum - s liable (in addition to the penalty otherwise applicable to the
products; offence) to a penalty for each day during which the act or
a person who, as agent or employee of such a person referred omission continued of not more than one-tenth of the maxi-
to above, has or has had duties or provides or has provided mum penalty prescribed for that offence; and
services in connection with a business so referred to, - is, if the act or omission continues after the conviction, guilty
to furnish in writing such information with respect to those petro- of a further offence against the provision and liable, in
leum products as is specified in the notice (not being information addition to the penalty otherwise applicable to the further
relating to any period after the date of the requirement). A person offence, to a penalty for each day during which the act or
who fails to comply with a requirement under this proposed section omission continued after the conviction of not more than one-
is liable to a fine of $5 000. tenth of the maximum penalty prescribed for the offence.
Clause 52: Invoices, statements of accounts and receipts to Héan offence consists of an omission to do something that is required
endorsed to be done, the omission will be taken to continue for as long as the

The holder of a monthly licence must endorse on every invoicething required to be done remains undone after the end of the period
statement of account and receipt issued by the licensee relating to tf@ compliance with the requirement.
sale of petroleum products the words "Licensed petroleum whole- Clause 61: Prosecutions
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Proceedings for an offence against this proposed Act must be This Bill seeks to reconstitute the South Australian Superan-
commenced within 2 years after the date on which the offence isuation Fund Investment Trust (SASFIT), as the Superannuation
alleged to have been committed or (with the authorisation of thé=unds Management Corporation of South Australia.
Minister) at a later time within 5 years after that date. A prosecution  The purpose of this Bill is to establish an investment body with
for an offence against this proposed Act cannot be commenceg new image and mission, charged with the responsibility of
except with the consent of the Minister. investing the funds associated with the main State Government
Clause 62: Evidence ) ) superannuation schemes.
In any proceedings for an offence against this proposed Act, an The proposed legislation introduces a clear statement of objec-
apparently genuine document purporting to be a certificate of thves for the Government's superannuation investment body. The
Minister certifying as to matters alleged constitutes proof of theexisting Investment Trust does not operate under its own legislation
matters so certified in the absence of proof to the contrary. _ but under legislation which lacks performance guidelines, prudential
The presence on any premises of a vending machine from whic§uidelines and a clear statement of objectives.
petroleum products may be obtained is to be taken to constituté e reyamping of SASFIT is long overdue and the Government
conclusive evidence that the occupier of the premises has sold pleased to be introducing this legislation that will also make the
petroleum products by means of the machine unless a licensee ga\y Corporation much more accountable and subject to considerably
authorised by licence to sell petroleum products by means of thg,ore external scrutiny. To date, the scrutiny of SASFIT and its
machine. operations has been minimal.

Clause 63: Service . One of the significant provisions of this Bill is a restructuring of
A notice, order or other document to be given to or served on gne Board of Directors. In particular the Bill provides that the Board
person may be given or served— of Directors comprise persons with the abilities and experience
- by delivering it personally to the person or an agent of thepecessary to form an effective investment body with a satisfactory
person; or , ) level of performance. Accompanying this requirement, and for the
by leaving it for the person at the person'’s place of residencyrpose of strengthening the pool of expertise on the Board, the size
or business with someone apparently over the age of 16f the Board of Directors is also being expanded to provide for a
years;or Board of between five and seven members. The existing arrangement
by posting it to the person or agent of the person at thgor SASFIT having an elected representative of superannuation
person’s or agent's last known place of residence or businesscheme members and a member nominated by the Superannuation
Clause 64: Regulations ) Federation is maintained under the Bill.
The Governor may make such regulations as are contemplated by, The Bill also establishes clear legal liabilities and duties for the
or necessary or expedient for the purposes of, this proposed Agtorporation. The legal position of the responsible Minister is also
including regulations that— _ ) made clear. Under the existing legislation, the legal liabilities and
provide for and require the making of returns relating to deal-duties of the Trust and the responsible Minister are not clear.
ings with petroleum products; Another significant feature of this legislation is the requirement
impose a penalty not exceeding $2 500 for a breach of qor the Corporation to prepare a performance plan in respect of each
regulation. _ financial year.
The regulations may incorporate or operate by reference t0 @ g plan must set out a target for the rate of return on invest-
specified code or standard as in force at a specified time or as {fents and management of the funds, strategies for the achievement
force from time to time. of that target, the anticipated operating costs to be incurred by the
SCHEDULE 1 Corporation during the financial year and the factors that, in the

) Petroleum Products Retail Outlets Board opinion of the Corporation,will affect or influence the investment
This schedule establishes thetroleum Products Retail Outlets  and management of the funds during the year. Under this require-

_Boardwith the function of making recommendations to the Minister ment, the Corporation’s strategies and target rates of return in
in respect of matters referred to the Board under proposed Partréjation to recognised benchmarks will enable better scrutiny and
(Licensing) and carrying out any other function delegated to thesyaluation.

Board by the Minister. The Board must take into account the matters |, the past, broad strategies have been adopted without any

that the Minister is specifically required by proposed Part 2 to tal(%articular reference or comparison to recognised investment return
into account in making a decision relating to prescribed sales Ofenchmarks in the market place. The new legislation will require
petroleum products. constant monitoring of performance in respect to both short term and
SCHEDULE2 ) long term strategies, to ensure performance in the future is measured
) Groups for the Purposes of Licensing against recognised market place benchmarks. This will encourage
This schedule contains provisions relating to groups of petroleura much more enhanced performance by the new Corporation while
vendors that correspond to provisions contained in the repealegt the same time not involving unacceptable levels of risk. The
Business Franchise (Petroleum Products) Act 1&#@ schedule)3  Corporation’s objects set out in the Bill require the directors to have

SCHEDULE 3 proper regard for the need to manage the risks relating to investment
Repeal and Transitional Provisions at an acceptable level.
This schedule contains repeal and transitional provisions. Under the legislation, the Corporation must not only provide the
SCHEDULE 4 Minister with a copy of the performance plan, but a copy must also

Consequential Amendments to Environment Protection Act 1993e provided to the South Australian Superannuation Board and the
This schedule contains amendments to Emeironment Pro-  Police Superannuation Board. This will enable not only the Boards
tection Act 199%onsequential on the passage of this Bill. as awhole, but in particular the member representatives to monitor
the strategies and performance of the Corporation. The arrangement
The Hon. T.G. ROBERTS secured the adjournment of will enhance the link between the trustees administering the scheme
the debate and the body charged with investing the fund’s money.
’ The Bill also establishes the Superannuation Funds Management
Corporation of South Australia under a corporate charter with the
SUPERANNUATION FUNDS MANAGEMENT appropriate requisite duties and responsibilities of a public
CORPORATION OF SOUTH AUSTRALIA BILL corporation being attached to the Corporation.
Under the Bill, the definition of a ‘public sector superannuation
Received from the House of Assembly and read a firstund’ is expanded to incorporate the employer contributions paid to
time :[Ee Treiasugar under Arrang%mer:jts egterel;il into betwlgeedn theOS(r)]uth
) . . ustralian Superannuation Board and public sector bodies. Other
The Hon. K.T. GRIFFIN (Attorney-General): Imove:  fnds can be included within the definition as a result of a determina-
That this Bill be now read a second time. tion by the minister. It is intended that the funds established by the
In view of the lateness of the hour, | seek leave to have theovernment for the purpose of funding the accrued and accruing

; PR ; ; employer liability of all the main Government superannuation
seco.nd r_eadlng explanation insertedtiansardwithout my schemes, be determined as being ‘public sector superannuation
reading it. funds’ under this legislation and thereby invested by the new

Leave granted. Corporation. SASFIT is currently investing these funds.
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The Transitional Provision of the Bill provides that on the OF ITS FUNCTIONS
commencement of the Act, the offices of the members of the South  Clause 20: The performance plan
Australian Superannuation Fund Investment Trust shall be vacatedlause 20 requires the Corporation to prepare a draft performance
This will enable the appointment of the initial Board of Directors of plan for each financial year. The draft plan must be submitted to the
the Corporation. The Bill also contains some Consequentlafllinister and the superannuation boards and the Corporation must
amendments to the Superannuation Act, the Police Superannuatifgve regard to their comments. This means that the Corporation must

Act, and the Southern State Superannuation Act. give proper consideration to whether it should make any changes in
o Explanation of Clauses light of the comments but is not bound to make any changes.
The provisions of the Bill are as follows: Clause 21: Government policy
PART 1 Clause 21 requires the Corporation to have regard to Government
_ PRELIMINARY policy set out in a notice or letter from the Minister to the
Clause 1: Short title Corporation when preparing a performance plan or carrying out its
Clause 2: Commencement other functions.
Clauses 1 and 2 are formal. Clause 22: Provision of information and records to Minister
Clause 3: Interpretation _ Clause 22 enables the Minister to obtain information and records
Clause 3 defines terms used in the Bill. from the Corporation.
PART 2 Clause 23: Notification of disclosure to Minister of matter subject
SUPERANNUATION FUNDS to duty of confidence
MANAGEMENT CORPORATION OF Where the Corporation discloses confidential information to the
~ SOUTH AUSTRALIA i Minister it must notify the person to whom it owes a duty of
Clause 4: Continuation in existence of Corporation confidentiality in relation to the information.
Clause 4 continues SASFIT in existence under the name Superan- cj|ause 24: No breach of duty to report matter to Minister
nuation Funds Management Corporation of South Australia.  cjayse 24 protects a director when reporting the affairs of the
Clause 5: Functions of the Corporation Corporation to the Minister.
Clause 5 sets out the functions of the Corporation. Clause 25: Administration of s. 3(3) funds
o Clauge Gt: POV\T.I?;:IS of the Corfptci)]rat(l:on i Clause 25 requires the Treasurer to transfer to the Corporation a
ause b sets out the powers ot the Lorporation. superannuation fund held by the Treasurer which is to be adminis-

Clause 7: Object of the Corporation in performing its functions :
Clause 7 is a statement of the Corporation’s object in performing itgered by the Corporation. PART 6

functions.
Clause 8: Common seal and execution of documents AC,COUNTING RECORDS AND AUDIT
Clause 26: Accounts

Clause 8 provides for the use of the common seal and the executicaﬂ : .
of documents by the Corporation. ause 26 requires the Corporation to keep accounts and prepare

financial statements in relation to its financial affairs.
PART 3 ; i i
THE BOARD OF DIRECTORS Clause 27: Internal audits and audit committee

Clause 9: Establishment of the board Clause 27 provides for internal auditing by the Corporation.
Clause 9 provides for the establishment of the Corporation's board Clause 28: External audit - _
of directors. Clause 28 provides for external auditing by the Auditor-General.

Clause 10: Conditions of membership PART 7
Clause 10 provides for a maximum term of appointment of three REPORTS
years for directors and provides for the removal of directors and the - Clause 29: Progress reports in relation to performance plan
vacation of office of director. Clause 29 requires the Corporation to submit a progress report to the

Clause 11: Vacancies or defects in appointment of directors  Minister after 31 December in each year outlining its progress in
Clause 11 ensures that an act of the board is valid even though thesiehieving its target for that year.
is a vacancy in the board’s membership or a defect in the appoint- A report at the end of the financial year as to the Corporation’s

ment of a director. ) success in achieving its target is also required. The Corporation must
Clause 12: Remuneration ) ) also prepare a report if a factor affecting its achievement of a target
Clause 12 provides for remuneration of directors. has changed or a new factor has arisen.
Clause 13: Board proceedings Clause 30: Annual reports

Clause 13 provides for procedures at meetings of the board. If thejause 30 requires the Corporation to prepare an annual report which
board consists of five members (or less where there is a vacafiust include copies of the audited accounts and financial statements,
office) the quorum is three members. If the board consists of six oyajuations of the public sector superannuation funds and other

seven members, the quorum is four. relevant information.
Clause 14: Directors’ duties of care, etc. PART 8
Clause 14 deals with the directors’ duty of care. This clause and MISCELLANEOUS

clauses 15, 16, 17 and 18 follow the wording of similar provisions Clause 31: Staff of the Corporation

in thePublic Corporations Act 1993 - :
s i Clause 31 provides for the staff of the Corporation.
Clause 15: Directors’ duties of honesty Clause 32: Immunity for directors and employees

Clause 15 requires the directors to act honestly. b .
Clause 16: Transactions with directors or associates of director<C|2use 32 protects directors and employees of the Corporation from

Clause 16 restricts the involvement of a director or the associate &Vl liability for honest acts or omissions.

a director in transactions with the Corporation. Clause 33: Delegation . .
Clause 17: Conflict of interest Clause 33 enables the board to delegate its powers or functions. The

Clause 17 deals with directors’ conflict of interest. clause also deals with conflict of interest in relation to a person to
Clause 18: Civil liability if director or former director contra- Whom a power or function has been delegated.

venes this Part Clause 34: Transactions with executives or associates of
Clause 18 provides for a director to be civilly liable if convicted of €Xecutives ] ) .
certain offences under the Bill. Clause 34 provides for transactions between an executive, or an
PART 4 associate of an executive, and the Corporation. It is similar to clause
CHIEF EXECUTIVE OFFICER 16 which deals with transactions between a director and the
Clause 19: Chief executive officer Corporation.

Clause 19 provides for the appointment of a chief executive officer  Clause 35: Validity of transactions of Corporation ,

on the nomination of the board. The board may nominate one of thefelause 35 provides for validity of transactions to which the

number or any other suitable person. The provisions for removgborporation is a party. ) ) )

from office and vacation of office are the same as for directors. Ifthe Clause 36: Power to investigate Corporation’s operations

chief executive officer is also a director he or she ceases to be chi€flause 36 empowers the Minister to appoint the Auditor-General or

executive officer on ceasing to be a director. any other suitable person to investigate the operations or financial

PART 5 position of the Corporation and report to the Minister.

PERFORMANCE BY THE CORPORATION Clause 37: Exemption of Corporation from rates, taxes, etc.
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Clause 37 exempts the Corporation from rates, taxes and othéull rent payers or those on rebates, will be required to pay for the
imposts. A similar provision applies to the Trust under section 16 ofvater they use. All tenants in separately metered properties will then

the Superannuation Act 1988 be treated equally and will have the same incentive to conserve water
Clause 38: Proceedings for offences as their neighbours.

Clause 38 provides for proceedings relating to offences. Full rent payers will have no change from the current arrange-
Clause 39: Regulations ment, if their water consumption does not increase. They currently

Clause 39 provides for the making of regulations. pay for water consumption above 136kl and this will remain the case.
Schedule Iprovides for the vacation of the offices of the Rebated rent payers will pay slightly more if they consume more

members of the Trust on the commencement of the Act. than 136kl as they currently only pay for consumption in excess of

Schedule Inakes consequential amendments to other Acts. 200KI. If a rebated tenant uses 200kl a year they will pay an extra
$56.32 or about $1.00 per week.

The Hon. CAROLYN PICKLES secured the adjourn- Within Trust rental stock there are some 21 000 walk-up flats,
’ cottage flats for aged pensioners and other units which are not

ment of the debate. separately metered. In 1993-94 the average consumption across all
these dwellings was 116kl which is within the 136kl allowance
REAL PROPERTY (WITNESSING AND LAND provided to separately metered properties. These units have no
GRANTS) AMENDMENT BILL private gardens but the estates have large common areas that are

maintained for the benefit of all occupants by the Trust. Given these
: facts there is no justification for spending millions of dollars
Returned from the House of Assembly without arnend"mstalling separate water meters to these units and flats and conse-
ment. quently these tenants will not be charged for water consumption.
In summary, the change in policy for water usage by Housing
SOUTH AUSTRALIAN HOUSING TRUST (WATER Trust tenants provides for greater equity between individual trust
RATES) AMENDMENT BILL tenants as well as between the public and private sectors as a whole.
The details of the proposed charging are set by Regulation rather
an the Bill itself, to allow for future changes that may be necessary

Received from the House of Assembly and read a firsg; reflect changes in water pricing policy. This method is in line with

time. current legislative practice and will ease the transition to new
The Hon. K.T. GRIFFIN (Attorney-General): I move:  management arrangements for the housing and urban development
That this Bill be now read a second time. portfolio that are to be addressed by separate legislation.

. PR These changes will have no effect on any future Housing Trust
.I seek leave '.[0 have the sec;onq reading explanation Inser'[‘l'z'é%ancies, which will be established under new agreements reflecting
in Hansardwithout my reading it. the policy | have described. It affects only the existing tenancy
Leave granted. agreements and brings them into line with the position they were in
prior to the E&WS changes, except for the abolition of the additional

This Bill is intended to allow the government to implement the :
position it has reached on the provision of water to Housing TrusﬁggLﬁgg\évance to rebated tenants, the reasons for which | have

Eeor:]irlljtrsn,efrgsl!owmg recent changes to E&WS water charges for al | commend the Bill to the House.
The supply of water is not the business of the Housing Trust. As . 'fz);]plagﬁt'on of (]EI"IJlIuses_
alandlord, its properties are charged for water by the E&WS in the e provisions of the Bill are as follows:
same way as any other property owner. Like other landlords, tthq_CIause 1: Short title .
Trust has the option of absorbing the water consumption charge&is clause provides for the short title of the measure.
which its tenants incur, (which will cost the Trust approximately _Clause 2: Commencement . .
$5.84 million in 1995-96) or it can pass on a percentage of the cosghe measure will come into operation on 30 June 1995 (and will
of water to tenants. therefore relate to water charged from 1 July 1995).
Successive Governments have chosen to take the latter course. Clause 3: Insertion of s. 30
Under current Housing Trust tenancy arrangements, all tenantsis provision relates to tenancy agreements that, on the com-
receive a water allowance of 136 kildlitres per annum and, ifnencement of the provision, provide for the tenants to pay an
addition, approximately 32 000 rent rebate tenants receive a furth@mount for or towards excess or additional water. Such a provision
64kl allowance, for which the Trust meets an annual cost of up tdVill be taken to provide (from the relevant date) that rates and
$1.8 million. charges for water supply are to be borne as agreed after the com-
Low income people renting in the private sector do not enjoyMencement of the measure or, if an agreement is not made, are to be
such generous arrangements with landlords. It is difficult to justify,00rne on the basis that the trust will bear the relevant costs up to a
on equity grounds, the continuation of this subsidy to only one sectdimit fixed or determined under the regulations, and the tenant will
of the community. Indeed, as the subsidy is in the form of free watePear any excess.
at a level of consumption well in excess of household norms, it can
be said to be encouraging waste, to the detriment of our environment, The Hon. T.G. ROBERTS secured the adjournment of
as well as being an inefficient use of community support funds. the debate.
ExistingI legal and ﬁontractual arrangements wi;h Housing Trijst
tenants only permit the Trust to recover monies from tenants for
‘excess water’. The notion of excess water charges have now beéF‘OUSING AND URBAN DEVELOPMENT (ADMIN-
eliminated under the new E&WS charging system. The effectis the ISTRATIVE ARRANGEMENTS) BILL
Trust cannot now legally charge for any water usage, including what
currently is termed ‘excess water'. This would mean that public Received from the House of Assembly and read a first
housing tenants would have free water which would be contrary tgme.
::fz)enlsnésvrg{%r:)f the agreements as well as to the principles of water The Hon. K.T. GRIFFIN (Attorney-General): | move:
To correct this situation it will be necessary to amend the That this Bill be now read a second time.
Housing Trust Act. As the Trust is notin a position to carry the $5.8| seek leave to have the second reading explanation inserted
million total cost of water for its tenants, it is intended to recoverin Hansardwithout my reading it.
water charges from July 1, 1995. Thus, all water consumed from L ted
January 1, 1995 after the 1994-1995 second half year water reading eave granted.
will be under the new system, matching the effect on the rest of the There is a consensus within Government and the community that
community of the E&WS policy. public enterprises should provide value for money and accountabili-
Under the proposed amendments, all tenants in separatety. This is particularly relevant in the aftermath of the State Bank
metered properties will, in future, receive the same consideration ifosses and the legacy of debt the State has inherited. Public
respect of their water consumption. The Trust will pay the accessnterprises must adapt to current demands to provide services that
charge of $113 relating to their property and the first 136klwill be valuable and relevant in the future. This Government takes
consumed by the tenant. Above this level, tenants, whether they asewhole-of-government approach to the development of State, which
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in turn demands a whole-of-portfolio approach to the matterswith responsibility comes accountability. It provides for full
entrusted to this portfolio. This reformist approach to housing hasninisterial accountability and rationalises roles and hence skills in
been endorsed by the National Housing Ministers in conference areencies, reducing duplication and obtaining economies of scale.
is being vigorously pursued by the Federal Government. This portfolio reorganisation was proposed by the Ministerial

In contrast to those ideals, the Government has inherited a groupeview carried out in early 1994 by consultants Deloitte Touche
of autonomous bodies, some established as long ago as 1936. Tohmatsu and the SA Centre for Economic Studies.

Each of these was working to a specific charter. Each was Their reports recommended that the community services provided
working diligently towards its goals. Each measured its effortsby the portfolio, the government businesses and the regulatory
against its charter, using resources at hand, as was seen by it to foections should be separated from each other.
appropriate. They recognised that this principle needed refinementin light of

The blindspot was a lack of an overall plan of action, of co-the desired outcomes, and made specific recommendations based on
ordination between the agencies; of recognition that the agenciesstudy of the individual agencies in the portfolio.
were complementary players in the delivery of a complex range of The Consultant’s report ‘Organisation Structure, Governance and
housing and urban development services to the community. Management Arrangements’ was accepted by the Government as the

Those delivery agencies were each producing their own produchasis of the reorganisation and a team of senior staff given the task
with more regard for the production than its use. Process became tloé putting it into practice.
end rather than the means and a focus on overall outcomes was not The reorganisation was overseen by an Implementation Steering
clearly apparent. Committee comprised of Board Chairmen of the affected agencies,

The Planning Review, instigated by the previous Governmentthe Director of the Office of Public Sector Management and the
had terms of reference that constrained it to a review of metropolitaAssistant Crown Solicitor. It was chaired by the Chief Executive
strategy and relatively minor revision of the development controlOfficer of the Department of Housing and Urban Development.
legislation. The Housing and Urban Development (Administrative Ar-

That Review took it upon itself to criticise the lack of strategic rangements) Bill is the legislative vehicle for the reorganisation of
direction at the centre of government, the lack of coordinatiorthe portfolio. It is based on the concept of full accountability and
between the operating agencies and the disjointed mass of ofteéasponsibility of the Minister for the activities of the portfolio.
contradictory legislation that controlled the development process.  The Bill places the Minister in control of all the Crown assets in

It proposed a radical new system, in which a clear policyhis or her portfolio, making that clear by disbanding the current
direction would be set by the Premier and Cabinet and published asiministrative arrangements that lock those assets into agencies
the Planning Strategy. established under separate Acts of Parliament.

That policy would be used as a guide to change the rules for It enables the Minister to set up, in place of those agencies, new
assessment of development proposals as well as the outcomes &tatutory corporations which will hold the relevant assets on behalf
Government programs to service and facilitate urban developmendf the Crown.

In Opposition, we supported the thrust of these recommendations The corporations would be in a position analogous to wholly
but we were less pleased with the results of their implementationowned subsidiaries of a conglomerate group. Each corporations

As a result of this, a Cabinet committee was established imwould have its own Board, which would be responsible to the
mediately after the election, which recast the Planning Strategy intMinister for the operations of the corporation.

a useful and practical form. The strategy was a clear statement of our The functions allotted to each corporation will be gazetted and
policies for Metropolitan Adelaide and was applied by Erevelop-  the criteria for performance of its tasks would be set out in agree-
ment Actwhich came into effect on 15 January 1994. ments between the Minister and the Board of the corporations.

That initiative was followed very quickly by a review of the While itis not necessary to specify it in the Bill, the Department
Country Planning Strategy, which had been ignored by the previouis to include a head office function, which will assist the Minister in
Government. The Country Strategy is being addressed by an intesetting broad strategy, operational policy and legislative directions
departmental taskforce, which for the first time integrates economi@s well as overall portfolio budgeting and allocation of resources.
physical and social strategy on a regional basis. The statutory corporations that would be created or brought under

The second main avenue that has been addressed is the actthas arrangement at the inception of the legislation are:
operation of théevelopment ActWhile it promises the benefits of South Australian Housing Trust, to manage public housing. It
an integrated system, those benefits have yet to be delivered. would have two divisions operating individually as businesses:

The Government will therefore be amending Development SAHT—Housing Services, to manage housing services to public
Actas a first stage in overcoming some of its shortcomings. We will  and private tenants;
also work towards a quick and certain system under which one SAHT—Property Manager, to own, maintain and trade in public
proposal would simply require one application and receive one housing;
approval. South Australian Urban Projects Authority, to develop major

That will be a refreshing change from the current web of about  projects and realise on surplus real assets;

100 Acts of Parliament each controlling independently one aspect HomeStart Finance, to provide financial assistance to home
or another of development. This current situation gives "red tape" a buyers.
whole new meaning. Others may be envisaged, for example, to undertake a specific

The third main avenue of our concerted efforts to promoteproject (like the Glenelg foreshore development).
economic growth through physical development is in the The Bill provides for full accountability and reporting by each
Government’s own services. corporation, the clear identification of community service obligations

You have heard of the proposals to improve effectiveness oéind for dividend and tax equivalence payments, in the light of
basic service delivery, power and water, introduced to thisCommission of Audit recommendations.

Parliament the Minister for Infrastructure. The Bill repeals th&outh Australian Housing Trust Act 19a6d

Similarly, public transport has been put on a new footing by thethe South Australian Urban Land Trust Adt provides transitional
Government. There are other initiatives by other Ministers—all, larrangements which, amongst other things, preserve the rights,
stress, aiming at the fulfilment of the overall plan which brings meremuneration and conditions of all employees, whether employed
to the subject of this current Bill. under theGME Actor any other industrial agreement or determina-

This Bill is to bring together the housing and developmenttion. Arrangements for enterprise bargaining will also be available.
functions of the Housing and Urban Development portfolioinaway  The Bill gives the Minister powers to create, modify or disband
that is efficient, visible and accountable. the statutory corporations. In comparison, Ehéblic Corporations

The intention is to have no redundant functions, no duplicationActand its intended successor put these powers in the hands of the
clear responsibilities and to achieve the best result for our limitedsovernor.
resources. The powers are put in the hands of the Minister because itis intended

The changes proposed are motivated by the need to provide the build a strong and cohesive portfolio, with the statutory corpora-
specialised services of those agencies in a way that contributes to thiens acting, not as individuals with their own objectives, but as
economic wellbeing of the State and assists in reducing the massieperating parts of an integrated group. The functions of these
debt that we inherited from our predecessors. corporations are closely related, with none of them being truly

The State Bank demonstrated that a Minister cannot escap@mmercial in nature.
responsibility for things under his or her control, no matter how far The Government has a clear policy for urban development,
‘off the balance sheet’ the mistakes occurred. This Bill ensures thgtublished as the Planning Strategy. The activities of the various parts
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of the portfolio are aimed, together, to work towards the attainment  Itis Government policy not to compete with private development.
of that policy. The intention is that they should do so in the mostSAUPA will carry out Government input to projects which would
efficient and rational manner, and in a way that opens them tmot, in pure market terms, be viable in their own right. Usually, the
scrutiny, for the Minister, the Government and the people of theGovernment of the day wants to promote such projects because they
State. are a catalyst to economic growth, like Technology Park and the
The adopted arrangements allow for separate reporting of th&irport upgrading, or correct a problem and unlock opportunities,
operational corporations, with the attendant visibility of performancelike the Patawalonga or Port Adelaide Centre projects.
However, it stops short of the complexity of quasi-independence and SAUPA will not be allowed to initiate projects in its own right,
internal trading that has characterised some private sector groupt simply manage them at the direction of the Minister, often at the
structures. request of other Ministers. SAUPA will also have the task of
It is expected that both the operating environment and thé&ealising on surplus assets, many of which require remedial or
commercial maturity of the corporations will change over time. Itpackaging work to maximise returns on the public capital they
follows that the current structures are not necessarily permanent &gpresent.
they represent a current balance between practicality and adminis- The purpose of this agency is to bring together Government’s
trative ideals. It is intended to further reform the structure of theurban project management skills to:
entities in response to those influences. separate the policy decisions from the operational tasks;
For that reason, the Bill confers powers on the Minister to change provide maximum transparency of purpose and costs; and
the structures in response to future circumstances. A relevant achieve economies of scale by having all urban project man-
example is the forthcoming agreement on national competition agement skills in one agency.
policy. It is intended to present a separate Bill to the Parliament to
The Bill provides for dividends and tax equivalents to be paid byintegrate Housing Cooperatives and Associations, within a new
the statutory corporations, in accordance with Commission of AudiSouth Australian Community and Cooperative Housing Authority
recommendations and in consultation with the Treasurer. (SACCHA). This is necessary to regulate the Associations and to
Performance agreements will specify these dividends and tasecure the substantial public investmentin housing under their con-
equivalents as part of overall portfolio budgeting and resourcérol. That Bill will ensure that the operation of SACCHA can be
allocation. regulated in the same manner as a statutory corporation under this
All of the statutory corporations will deliver some Community measure. _ _ ]
Service obligations and these too will be clearly specified in the HomeStart Finance will be re-established as a statutory
performance agreements. corporation under this Bill which, by virtue of the transition
Tax equivalent payments are to be paid direct to the Treasurer t§frangements, dissolves the existing company. No changes to the
the quasi-commercial corporations, such as HomeStart Financeperations of HomeStart Finance are contemplated. _
Further definition of the trading enterprises will be done through It has been determined that the function of providing advice to
Treasury, in accordance with Federal—State government agre@ssist the Minister in: )
ments, when those are finalised. corporate strategic planning;
Dividend payments by the corporations will be approved by the ~ resource allocation, budget and funds management;
Minister in consultation with the Treasurer and paid to the portfolio ~ performance evaluation and management;
account or, if appropriate, to Consolidated Revenue. Capital policy development; and
adequacy and debt-to-asset ratios are to be examined and definedinter-agency and government liaison
with Treasury involvement and agreement. should be added to the existing functions of the Department, rather
The portfolio will agree with Treasury on long term recurrent than through the creation of a new organisation. This proposal is
funding and its implications on the draw of Taxation Equivalents and:onsistent with the recommendations of the Audit Commission and
Dividends to fund community service obligations of the portfolio. the Hilmer report. Being an administrative action, it requires no men-
The Bill makes the South Australian Housing Trust directly tion in this Bill. _ ) _ o
responsible to the Minister. It changes the current arrangement that The reforms are aimed towards improving the financial per-
the Trust Board, while bound to comply with a direction of the formance of the portfolio. The intention is to progressively eliminate
Minister, can estimate the cost of complying with such a directiorthe net draw of the portfolio on the Consolidated Account.
and the amount, if certified by the Auditor-General, must be paid to  In the 1994-95 financial year establishment costs will be incurred
the Trust out of moneys to be provided by Parliament. That powein putting the new arrangements into effect. These will be accommo-
has, in the past, proved to be an effective brake on Ministerial contraglated within the budget of the portfolio.
of the Trust. Following the intended legislative change, Boards with a
It has been conclusively demonstrated that Governments canngtaximum membership of six people each are proposed. Individuals
escape responsibility for the actions of their agencies, no matter ho@f national standing within the business and finance community will
far those agencies are theoretically removed from Ministeriabe sought for the commercial boards.
direction. Hence, accountability must be matched with the responsi- These arrangements are consistent with the national approach to
bility and the agencies, including the Trust, be made directlypublic housing reform and urban development initiatives adopted by
responsible to the Minister. the Federal Government and other States. South Australia is leading
The Trust is held in general high regard by its customers an¢he way in the provision of public housing and the reforms to
other public housing authorities. It commands a very high proportioflevelopment and investment area. These new arrangements will
of South Australian residential tenancies. Itis therefore proposed tdnderscore and strengthen our position and provide a new flexibility
retain the external corporate structure and its name. That will providand quickness of response to changing circumstances in the future.

continuity and retain the goodwill of the Trust. Explanation of Clauses
To accord with the national agreement on public housing, the PART 1
Trust's operations are split into two divisions which will deal with PRELIMINARY

each other on a supplier-customer basis. They will account separately Clause 1: Short title
for their operations to the Board and for the information of the = Clause 2: Commencement
Minister and Treasurer. The Bill will allow for a further degree of These clauses are formal.
corporatisation at a future stage, should it be practical to do so. Clause 3: Interpretation

The rationale for this change is that changing circumstances havihis clause defines various terms used in the proposed Act.
removed the opportunity for the SAHT to operate entrepreneurially  Central to the scheme implemented by the Act are the ‘statutory
and the Community Service moneys distributed by it have amplifiec¢orporations’ which are defined to mean bodies corporate established

and resulted in a substantial debt. under the Act.
The Bill brings together a number of quasi-autonomous agencies, PART 2
each of which has a set of existing powers essential to its operations. THE MINISTER

In general, the development activities of the existing agencies are Clause 4: Ministerial powers
to be concentrated in a new South Australian Urban Project¥his clause sets out the powers of the Minister under the Act.
Authority (SAUPA). Subclause (3) provides for the making of proclamations transferring
This means that the various powers to develop and deal with lanéssets, rights or liabilities to the Minister or from the Minister to the
concentrated by the Bill in the hands of the Minister, will be used onCrown or an agent or instrumentality of the Crown.
his or her behalf principally by SAUPA. Clause 5: Functions
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The functions of the Minister under the proposed Act include— This clause provides for the proceedings of the Board. Each member
- to promote the housing sector and provide public housingpresent at a meeting will have one vote on any question arising for
and housing finance or assistance, in accordance witbecision.
Government policy; Clause 17: General management duties of the Board
- toinitiate, undertake, support and promote the developThe Board will have various management duties relating to per-
ment of land and housing in the State; formance standards and improvements, management structures, and
- to promote planning systems and facilitate planning and-eporting.
development; DIVISION 5—STAFF, ETC.
- to ensure that new developments are well-planned and Clause 18: Staff, etc.
serviced, and to improve the amenity of existing com-The Minister will determine the staffing of a statutory corporation

munities; . . i _ after consultation with the CEO and the statutory corporation. The
- todevelop and implement strategies to improve housingstaff will, unless the Minister determines otherwise be appointed and

and urban development; hold office under th&overnment Management and Employment Act
- to respond to community interest and contribute t01985

informed debate on development within the State; The statutory corporation may, with approval, engage agents or
- to manage property within the Minister’s portfolio, and consultants.

enhance the financial resources of government; A statutory corporation may make use of services, facilities or
- to promote the effective, fair and efficient allocation of staff of a government department, agency or instrumentality.

public resources; DIVISION 6—COMMITTEES AND DELEGATIONS

- to promote co-operation b_etween the public and private  Clause 19: Committees
sectors in respect of housing and urban development; Thjs clause provides for the establishment of advisory and other

- other necessary or incidental functions. committees by the board of a statutory corporation.

Clause 6: Delegations _ Clause 20: Delegations
The Minister may delegate powers or functions under the Act.  The board may delegate a function or power conferred on it.

Clause 7: Advisory committees, etc. _ DIVISION 7—OPERATIONAL, PROPERTY
The Minister may form advisory and other committees. AND FINANCIAL MATTERS

PART 3 Clause 21: Common seal
STATUTORY CORPORATIONS A statutory corporation will have a common seal.
DIVISION 1—SAHT Clause 22: Specific powers

(Clause 8: Continuation of SAHT . . This clause sets out various powers of a statutory corporation. These
This clause provides that the South Australian Housing Trushe essentially the powers of a natural person, although the approval
(SAHT) continues and is deemed to be a statutory corporation undgj; the Minister, or authorisation by a notice under Division 2, is

the Act. required if the statutory corporation is to deal with shares or
DIVISION 2—FORMATION securities of another body or borrow money. In the case of borrowing
OF STATUTORY CORPORATIONS money the Minister must also obtain the concurrence of the
Clause 9: Formation of bodies Treasurer.
This clause allows for the formation of statutory corporations or  sypclauses (2) and (3) provide that a statutory corporation must
subsidiaries by notice in th@azette i not establish a trust or partnership or joint venture or other profit
A notice forming a statutory corporation— sharing scheme unless—
- must name the body; o - the Minister has approved the scheme or arrangement; or
- must provide for the constitution of the board; - the other party is a statutory corporation: or
- must specify the body's functions; - anotice under Division 2 provides that the prohibition
- may limit the body's powers; ) does not apply to the statutory corporation.
- may specify procedures that will be followed if the body  Clause 23: Property to be held on behalf of Crown
is to be dissolved,; . A statutory corporation holds its property on behalf of the Crown.
- may make any other necessary provision. Clause 24: Transfer of property, etc.

The clause goes on to provide for variation of the mattersrhs clause provides for transfer of assets, rights and liabilities of a
specified in the initial notice, dissolution of a statutory corporationstatutory corporation to or from the Minister, to another statutory
and the transfer of assets, rights and liabilities of a body that has be@@poration, to the Crown or an agent or instrumentality of the

dissolved. Crown or, in prescribed conditions and circumstances to another
DIVISION 3—MINISTERIAL CONTROL person or body (provided that the person or body consents to the
Clause 10: Ministerial control transfer).
A statutory corporation is under the control and direction of the  Clause 25: Securities
Minister. A statutory corporation may issue securities, or a mortgage or
DIVISION 4—BOARDS charge, with the approval of the Minister. Before giving approval,

Clause 11: Appointment of boards of statutory corporations however, the Minister must obtain the concurrence of the Treasurer
This clause deals with appointment and removal of a member of thgnd a liability incurred with the consent of the Treasurer is guaran-

board of a statutory corporation. teed by the Treasurer.
Clause 12: Allowances and expenses Clause 26: Tax and other liabilities
A member of a board is entitled to remuneration, allowances anghis clause is based on section 29 of Bwelic Corporations Act
expenses determined by the Minister. 1993 and essentially provides that the Treasurer may require a
Clause 13: Disclosure of interest statutory corporation to pay tax equivalents. The opportunity has

This clause provides for disclosure of personal or pecuniary interesiseen taken to ensure that tax equivalence can be applied to specific
by a member of the board of a statutory corporation and the effedlivisions of a statutory corporation and that the Treasurer has
of disclosure or failure to disclose on a contract entered into by theufficient power to apply relevant taxation principles without
board. necessarily applying the Commonwealth taxation law strictly. For

Clause 14: Members’ duties of honesty, care and diligence  example, the clause enables the Treasurer to determine an income
A member of a board of a statutory corporation will be required totax equivalent liability on income measured according to conven-
act honestly at all times, and to exercise a reasonable degree of caienal accounting standards where that is considered likely to give
and diligence in the performance of official functions. It will also be a similar result as a strict application of the provisions ofitteme
an offence to make improper use of information acquired by arax Assessment Adh respect of wholesale sales tax equivalents,
member of the Board through his or her official position. the provision is intended to enable the tax payable by a corporation

Clause 15: Validity of acts and immunities of members on its taxable purchases to be calculated and collected directly from
A member of the Board will not be personally liable for an honestthat corporation whereas under Commonwealth taxation law, the tax
act or omission in the performance or purported performance of aayable would normallyi€. in the absence of Commonwealth WST
function or duty under the Act. The immunity will not extend to exemptions available to State owned entities) be collected from the
culpable negligence. vendor.

Clause 16: Proceedings Clause 27: Dividends
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This clause is in similar terms to section 30 of fablic Corpora- Clause 36: Registering authorities to note transfer
tions Act 1993nd allows for the payment of dividends or interim This clause provides for the registration of transfers effected under
dividends by a statutory corporation that is involved in a commerciathe Act where necessary. Subclause (3) provides that the vesting of
operation where the Minister and the Treasurer consider that this {sroperty by proclamation or notice under the Act is to be exempt
appropriate. from stamp duty.

Clause 28: Audit and accounts ) Clause 37: Offences
The Board will be required to keep proper accounting records and prosecution for an offence may be commenced within three years

to prepare annual statements of accounts. The accounts will R with the approval of the Attorney-General, within five years.
audited by the Auditor-General on an annual basis. Clause 38: Regulations

DIVISION 8—PERFORMANCE AND

REPORTING OBLIGATIONS The Governor may make regulations for the purposes of the Act.
Clause 29: Objectives SCHEDULE 1
The Minister may, after consultation with a statutory corporation, Repeal and Amendments

prepare a performance statement for it. A performance statement will This schedule repeals ti8puth Australian Housing Trust Act
set goals and objectives for the statutory corporation and will b 936and theUrban Land Trust Act 198and makes consequential
reviewed at least once a year. If the statement sets financial targedgiendments to thdousing Improvement Act 1940

the Minister must also consult with the Treasurer. SCHEDULE 2

Clause 30: Provision of information and reports to the Minister Transitional Provisions
The Minister may require information or reports from a statutory  This schedule contains the transitional arrangements applicable
corporation. to the measure, including the following:

Clause 31: Annual report - the members of the board of the Housing Trust cease to
The Board will be required to prepare an annual report for the hold office;
Minister. The report will be tabled in Parliament. - Homestart is dissolved:

MISCE@LRKNélEOUS - the property, rights, powers, liabilities and obligations of

Clause 32: Acquisition of land the Housing Trust (except its rights, powers, liabilities

: : - d obligations as a landlord), Homestart and the Urban

A statutory corporation may acquire land with the consent of the an : P :
Minister in accordance with theand Acquisition Act 1969 lt‘)an?(;rcr'l;?;;ﬁgal)r.‘ the Minister (unless otherwise vested

Clause 33: Power to enter land tﬁ/ pS th Aust I Housina Trust fund and the South
A person authorised by the Minister may enter land provided that the Ae OIL.‘ Uuts) ra :_an d(')rusmgF ”és unc aﬂ M'e' ou
occupier of the land has been given reasonable notice. It is an ustralian Urban Land Trust Fund vest in the Minister.
offence to hinder a person exercising a power under this section. )

Clause 34: Satisfaction of Treasurer's guarantee The Hon. T.G. ROBERTS secured the adjournment of
A liability of the Treasurer under a guarantee under this Actis to bghe debate.
paid Iout of the Cf?nsoli]gated ]:Account.

Clause 35: Effect of transfers
This clause makes it clear that the transfer of an asset, right or ADJOURNMENT
liability operates despite the provisions of another law and the . ) .
transfer of a liability from a body discharges that body from the ~ At 11.58 p.m. the Council adjourned until Thursday
liability. 9 March at 11 a.m.



