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LEGISLATIVE COUNCIL 2See explanatory note to section 631A(1).
The Government and the Opposition have come to agree on
Thursday 9 March 1995 the limits of the ERD Court in respect of a conjunctive

agreement and umbrella authorisations. We believe our
The PRESIDENT (Hon. Peter Dunn)took the Chairat  €xplanatory note goes further than the Government's

11 a.m. and read prayers. provision because it picks up the limitations on umbrella
agreements which were the subject of amendment to pro-
MINING (NATIVE TITLE) AMENDMENT BILL posed section 63I. Therefore, we oppose the Government’s
amendment and urge the Committee to support our amend-
In Committee. ment.
(Continued from 8 March. Page 1415.) The Hon. K.T. GRIFFIN: As the Hon. Carolyn Pickles

) . , has said, the Opposition’s amendment is almost identical to
Clause 29—'Insertion of Part 9B. the Government’s proposed section 63PA. The difference is
The Hon. K.T. GRIFFIN: | move: in the explanatory note in the Opposition’s amendment. |
Page 16, after line 31—Insert: suppose to some extent that is really consequential on matters

Limitation on powers of court i
63PA.(1) The ERD Court cannot make a determinationalready debated and on which | have been defeated. We have

conferring a conjunctive authorisatfauthorising mining operations  debated previously the umbrella authorisation proposed by
under both an exploration authority and a production tenement unledge Opposition to be limited to a precious stones field and
the native title parti€sare the registered holders of (rather thanover an area up to 100 square kilometres. It also provides
claimants to) native title in land, are represented in the proceedinggat, where the native title parties are mere claimants, the

a”d(;)g{%%tgé@ggﬂ?ﬁggﬁﬂgﬁnam a determination conferring arfMPrella authorisation cannot authorise mining operations for

umbrella authorisatidrunless the native title partieare represented & period exceeding 10 years. | indicated last night that our
iln the proceedings and agree to the authorisation. view is that there is no point in limiting umbrella authorisa-
, See explanatory note to section 63I(1). tions to proclaim precious stones fields. For those reasons |

See explanatory note to section 631A(1). oppose the amendment but | recognise that at least some
This amendment represents a significant limitation on th@spects of it are consequential on earlier amendments. The
provisions in relation to conjunctive and umbrella authorisapoint about precious stones is that our proposal is to limit
tions. First, it removes the power of the ERD Court to makeumbrella authorisations to precious stones areas and not to
a determination imposing a conjunctive authorisation thaprecious stones fields. As | tried to make clear last night, that
covers both the exploration and mining phases on native titias one of the concerns we had, that there was that technical
parties who are mere claimants. However, the court can makgnitation, which we did not believe was appropriate.
a determination conferring a conjunctive authorisation The Hon. K.T. Griffin's amendment negatived; the Hon.
covering both the exploration and mining phases of acarolyn Pickles's amendment carried.
development on the registered native title holders, provided The Hon. CAROLYN PICKLES: | move:
:2%2‘23&'33;23;?]_represemed inthe proceedings and agre_el?age 17, lines 14 and 15 (new section 63R)—Leave out ‘If the

. . . . Minister considers it to be in the interests of the State to overrule a

Also, it leaves open to the court to impose a conjunctivejetermination of the ERD Court under this Part’ and insert ‘If, on
authorisation on mere claimants, provided that the authorisapplication by a party to proceedings in which a determination was
tion is limited to activities in the exploration phase only, thatmade, the Minister (_:ons_idgrs it to be in the interests of the State to
is, activities conducted pursuant to an exploration authority?Verrule the determination’.
namely, a miner’s right, a precious stones prospecting permitVe consider that the Minister should not have the power to
the mineral claim and exploration licence or a retention leas@verrule a decision of the ERD Court if both parties are
Secondly, it removes the power of the court to impose amappy with the agreement. We believe it would be a gross
umbrella authorisation on native title parties. A determinatiorgovernmental interference with the judicial process and
to conferring an umbrella authorisation can only be made ifitterly unfair to the parties concerned. Therefore, we oppose
the native title parties are represented in the proceedings atite existing clause.

agree to the authorisation. The Hon. K.T. GRIFFIN: The amendment is opposed.
The Hon. CAROLYN PICKLES: | move: Itis quite clear that section 42 of the Federal Native Title Act
Page 16, after line 31—Insert: does not fetter the ministerial power in this way. What we

63PA(1) The ERD Court cannot make a determinationwere seeking to do was to reflect a similar approach in this
conferring a conjunctive authorisatiauthorising mining operations  State. Section 42 of the Commonwealth Native Title Act
under both an exploration authority and a production tenement unleiﬁ)ecificall rovides:
the native title partigsare the registered holders of (rather than yp ’
claimants to) native title in land, are represented in the proceedings If a State Minister or a Territory Minister considers it to be in the
and agree to the authorisation. interests of the State or Territory to overrule the determination of a
(2) The ERD Court cannot make a determination conferring amecognised State--Territory body for the State or Territory, the State
umbrella authorisatidrunless the native title partfeare represented Minister or Territory Minister may, by writing given to the recog-
in the proceedings and agree to the authorisation. nised State--Territory body, make a declaration in accordance with
Explanatory note— subsection (3).
can only relate to prospecting or mining for precious stones in a L L
precious stones field over an area of 100 square kilometres or . Of course, a similar power is given to the Commonwealth
less; and Minister in relation to a determination of the National Native
if the native title parties are claimants to (rather than registereditle Tribunal, although of course that is under a bit of cloud
holders of) native title land, cannot authorise mining operationsat the moment in the light of the decision of the High Court
for a period exceeding 10 years. : lation to Brandy’ But twithstanding that. it i
Section 631(3) and (4) are to similar effect in relation to native title'N retation to brandy's case. but, hotwithstanding that, 1t 1S
mining agreements. a provision in the Commonwealth Act. Subsection (3)

See explanatory note to section 63I(1). provides:



1428 LEGISLATIVE COUNCIL Thursday 9 March 1995

The Minister concerned— the original determination nor can the substituted determina-
and that is either the State or Federal Minister as the case may {:82 extend the scope of a conjunctive or umbrella authorisa-
be— ! See the explanatory note to section 631(1).

may make either of the following declarations: , .

(a) a declaration that the determination is overruled; We oppose the Government's amendment because of a vital

(b) a declaration that the determination is overruled subject t@mission. The Government and Opposition agree that some

conditions to be complied with by any of the parties. limitation should be placed on the ministerial override power
The Opposition’s amendment proposes a significant fetter dpy placing a time limit of two months on the Minister and
the Minister's power to overrule a determination of the ERDthus preventing the Minister from creating a conjunctive or
Court by providing that he or she can do so only on applicaumbrella authorisation if the original determination was only
tion by a party to the proceedings. Our power is expressed t@n individual authorisation for a current proposal. The
be exercisable by the Minister where the Minister consider©pposition sees terrible opportunities for abuse of the process
it to be in the interests of the State to do so. In our view, itif one of the parties to a judicial proceeding is able to rip up
would be contrary to the public interest to provide that theany decision with which the party is unhappy. If we must
power to overrule should only be exercised at the request dfave a ministerial override—and | acknowledge that it is in
one of the parties where the interests of the State are at stabe Commonwealth legislation—some basic limits must be
They may have some cosy arrangement which is adverse ptaced upon it because of the obvious risk for abuse or
the interests of the State. It is important ultimately for thebehaviour which would be perceived as abuse; hence, our
Minister to exercise an overriding responsibility. As | say, itwording in proposed new subsection (2)(a).
is consistent with the Commonwealth Act. We do not want  The Hon. K.T. GRIFFIN: The Government opposes the
to put ourselves in any less advantageous position under th@nendment moved by the Leader of the Opposition. It is not
State legislation than the State Minister would otherwise bén the public interest to fetter the Minister’s discretion in this
under the Federal Act, so we very strenuously oppose thigay. The overriding concern must be whether it is in the

amendment. interests of the State to overrule or not. There is no fetter on
Amendment carried. the Federal or the State Minister's discretion under the
The Hon. K.T. GRIFFIN: | move: Commonwealth Native Title Act and, therefore, there should
Page 17, lines 19 and 20 (new section 63R)—Leave out proposétpt be any such fetter in the State legislation.

subsection (2) and insert: | suggest that it is unlikely that the Minister would

(2) However— . =l
(a) the Minister cannot overrule a determination if more than®X€rcIse the power to overrule where the Minister has

two months have elapsed since the date of the determind?@rticipated in the hearing which gives rise to the court

tion; and determination, but there may be exceptional circumstances
(b) the substituted determ(iination cannot create a conjunctiveh which that might be necessary. The Government’s very

or umbrella authorisatictif there was no such authorisa- P ; ;

tion in the original determination nor can the substitutedStrong viewis that, in th? mte.reSts Of the State, the power to

determination extend the scope of a conjunctive oroverrule should be retained in the circumstances which we

umbrella authorisation. have proposed in our amendment rather than its being limited

! See the explanatory note to section 63I(1). in the way in which the Opposition seeks to limit it.

This relates to the previous matter, but this amendment seeks The Hon. SANDRA KANCK: The Democrats will

to provide a two month time limit to the Minister’s power to support the Opposition amendment, particularly because of
overrule. As amended, the provision would preclude thehe limitation that it will put on the power of the Minister. To
Minister from overruling a determination of the court anduse a sporting analogy, if we allowed the Government'’s view
substituting a determination creating a conjunctive orto prevail, it would be like an umpire giving a decision and
umbrella authorisation if no such authorisation had beethe player overriding the umpire. It is an absurdity.

decided on by the court. It also precludes the Minister from  Hon, K.T. Griffin’'s amendment negatived; Hon. Carolyn
expanding the scope of such an authorisation if one had beg#ickles’'s amendment carried.

imposed. It should be borne in mind that conjunctive and 14 Hon. K.T. GRIFEIN:
umbrella authorisations can now be conferred only by the e '

courtin the very limited circumstances set out in the proposegd Page 17, lines 32 and 33 (new section 63U)—Leave out ‘the
section 63PA: it is important to recognise that. RD Court or the Minister decides to authorise mining operations
) > . on native title land under this Part on conditions requiring the

The Government has been listening to the variougayment of compensation’ and insert ‘a determination under this Part
submissions which have been made; it has consulted widelguthorises mining operations on conditions requiring payment of

it has sought to recognise the concerns which have bedimpensation’.

raised, particularly by Aboriginal interests; and it has maderhe effect of the amendment would mean that the proposed
what it regards as some significant amendments according8éction 63U(1) would read:

more clearly to define the circumstances in which in this case

the Minister can act. _ _ on conditions requiring payment of compensation—
The Hon. CAROLYN PICKLES: I move: (a) the ERD Court must decide the amount of compensation; and
Page 17, lines 19 and 20 (new section 63R)—Leave out proposed (b) the compensation must be paid into the ERD Court to be held

| move:

If a determination under this Part authorises mining operations

subsection (2) and insert: on trust and applied as required by this section.
(2) However— . . .
(a) The Minister cannot overrule a determination— The amendmentis deS|gned to make clear that the provision
(i)  if more than two months have elapsed since theapplies to compensation flowing from any determination that
date of the determination; or mining operations may go ahead. The Commonwealth

(i) Svmghmrgség[evﬁsin%t?;:%;% trrr']zé)erpgﬁgdmgs " actually suggested that the existing provision was unclear and

(b) the substituted determination cannot create a conjunctive dhis amendment is made to make our intentions clear to the
umbrella authorisatidrif there was no such authorisationin Commonwealth.



Thursday 9 March 1995 LEGISLATIVE COUNCIL 1429

The Hon. CAROLYN PICKLES: The Opposition has variation have been added for the assistance of the ERD
a similar amendment. We will not be proceeding with oursCourt. The Commonwealth requested that a provision to the
but will be supporting the Government amendment. same effect as its section 52(4) be included in the State
Amendment carried. legislation.
The Hon. K.T. GRIFFIN: | move: I think the debate on this issue will focus upon the criteria.
Page 18, after line 28—Insert: They are not exclusive criteria. They are designed to send
Review of compensation some signals to the court as to the matters to which they must
63VA.(1) If— have regard, whilst not excluding others in making a decision.
(a) mining operations are authorised by determinationjt js the Government’s view that that is a very important part

under this Part on conditions requiring the payment of : : PR ;
compensation; and of this clause where a review of compensation is required to

(b) a native title declaration is later made establishing®® made.

who are the holders of native title in the land,
the ERD Court may, on application by the registered representa-
tive of the holders of native title in the land, or on the application

The Hon. CAROLYN PICKLES:

Page 18, after line 28—Insert:
Review of compensation

| move:

of a person who is liable to pay compensation under the
determination, review the provisions of the determination
providing for the payment of compensation.

(2) The application must be made within three months after
the date of the native title declaration.

(3) The Court may, on an application under this section—

(a) increase or reduce the amount of the compensation
payable under the determination; and

(b) change the provisions of the determination for
payment of compensation.

(4) In deciding whether to vary a determination and, if so,
how, the Court must have regard to—

(a) the assumptions about the existence or nature of
native title on which the determination was made and
the extent to which the native title declaration has
confirmed or invalidated those assumptions; and

(b) the need to ensure that the determination provides just (b) change the provisions of the determination for
compensation for, and only for, persons whose native payment of compensation.
title in land is affected by the mining operations; L

(c) the need to provide a secure basis for mining investWWhere compensation is payable pursuant to an ERD Court

ment in the State and the consequent need to refraigletermination which permits mining operations on native title

from unnecessary disturbance of the basis on whichand, this Government amendment allows the amount of

investment decisions might have been made. compensation to be reconsidered upon application of either
This new clause 63VA allows for a review of compensationa native titleholder or the person liable to pay compensation
audit to be paid as a condition of allowing mining operationsunder the determination. The Opposition believes this is an
to proceed in circumstances where native title declaration ianusual provision relating to the jurisdiction and powers of
subsequently made. It recognises the possibility that persottise court. The amendment works against the principle of
claiming native title, who were the native title parties for thefinality which is considered advantageous in respect of court
purposes of the initial determination, may be found subseproceedings. Still, for the sake of fairness, it is agreed by both
guently not to be the holders of native title in the relevantGovernment and Opposition that the question of compensa-
land or indeed that they are not the exclusive holders of théon should be revisited when the issue of identity of native
native title in the land as another group may also have atitleholders is finally resolved in respect of particular land.
interest. We reject the Government amendment, however, because

This provision would allow the court, on application by of the uncertainties created in subclause (4). It is more trouble
the registered representative of the native titleholders, or otihan it is worth. The sorts of factors which the Attorney
application by the person liable to pay compensation underould prefer to see enshrined in the legislation are no doubt
the determination, that is the miner, to review the decisionthe sorts of factors that will be considered anyway in
concerning compensation. A time limit of three months hagroceedings brought under this section. But to try to catego-
been included in order to encourage native title holders and/aise the relevant factors in this way will only lead to endless
miners to make their application for review reasonablyappeals about what the words mean and whether every factor
quickly. On an application for review, the court can increaséhas been fully and properly considered. | suggest we should
or reduce the amount of compensation payable under tHet the court decide each case according to the justice and
determination. It can also change the provisions of thenerits of the case—that is what courts do every day of the
determination for the payment of compensation. week, and | believe Parliament should not unduly restrict the
Certain criteria have been stipulated in subclause (4). Theonsiderations of the court. We therefore oppose the Govern-

court is required to have regard to these criteria in decidingnent amendment. We trust that the Australian Democrats will
whether or not to vary a determination. The criteria involvesupport our amendment because | am confident it will do
the court in considering the assumptions made about natiwghat the Government expects 63VA to do.
title in the initial determination, and the extent to whichthe The Hon. K.T. GRIFFIN: | reject the assertions made
subsequent determination as to who holds the native title hawbat subclause (4) will lead to endless appeals and that we
confirmed or altered those assumptions, the need to compenught just to let the court look at each issue on its merits and
sate those whose native title is actually affected by the miningnake its decision on that basis. The fact of the matter is that
operations, and the need to provide certainty for the mininghe Government believes that the Parliament ought at least to
industry. This proposed provision is to the same effect aglentify some of the criteria which the court is to take into
section 52(4) of the Native Title Act but the criteria for consideration and what is really behind the proposed section

63VA.(1) If—

(a) mining operations are authorised by determination
under this Part on conditions requiring the pay-
ment of compensation; and

(b) a native title declaration is later made establishing
who are the holders of native title in the land,

the ERD Court may, on application by the registered
representative of the holders of native title in the land, or on
the application of a person who is liable to pay compensation
under the determination, review the provisions of the
determination providing for the payment of compensation.

(2) The application must be made within three months
after the date of the native title declaration.

(3) The Court may, on an application under this section—

(a) increase or reduce the amount of the compensation
payable under the determination; and
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63VA. We would have thought that from the point of view that | found suitable, | had to leave it because ultimately | had
of native title claimants and holders as well as miners ito get some amendments on file. So, it is not through any
would be important to seek to identify to the court some ofdesire on my part to create any uncertainty. In principle |
the issues which should be taken into consideration, rementhink that the ideas are good and | am sure that the court will
bering that this is a new area, that the court does have arigheve regard to them, anyway. If it did not | would be
to review under this provision, but that there ought to be atvondering about what the court was doing because, as the
least some broad categories within which the court’s attentioAttorney has said, this is the focus of the whole legislation,
is directed. so if itis not considering it, there would have to be something
All political Parties—Federal Government, State Govern-wrong with the court. So, because it was difficult to come up
ment and the Opposition at both Federal and State level-with suitable wording, | would prefer not to include that
have periodically criticised the courts for making law andsubclause (4), and therefore | support the Opposition.
have said that Parliament ought to be spelling out what the The Hon. K.T. GRIFFIN: This is a very important part
law is. | think that that is a bit too simplistic in many respectsof the Bill and | am disappointed to hear the Hon. Sandra
but, notwithstanding that, it is the responsibility of the Kanck’s position, although | am encouraged somewhat by the
Parliament at least to try to crystallise some of the issuegy of light that may be at the end of the tunnel as at least she
which it has in mind and to which the court should haveis sympathetic to what we are trying to achieve. The fact is
regard when it is considering a review of the payment othat it is for the Parliament to send some signals to the court
compensation. So, we believe that there is a very stron@s to the sorts of things it should take into consideration. It
compelling reason why some signals ought to be given to this not uncommon in legislation to provide some criteria which
court so that it has some idea as to what the Parliament hddive to be taken into consideration in making decisions,
in mind that should be taken into consideration. It is notwhether it is by Ministers or by some other way. | think the
limiting: it seeks to focus the mind of the court. Development Act probably has some criteria which have to
| would suggest it is not likely to lead to endless appealsbe considered even for courts. Of course, the Development
If one just reflects upon the criteria, the assumptions abouAct criteria will necessarily flow through to the court system
the existence or nature of title on which the determinationf any decisions go on appeal.
was made and the extent to which the native title declaration | do not have at my finger tips other examples. It may be
has confirmed or invalidated those assumptions seems to rtfeat, by the time this is reconsidered, | will be able to draw
to be quite clear. Some assumptions may be made which forto the attention of members other examples where this may
the basis of the determination but which subsequently areccur. The fact is that the Government is not seeking to limit
shown to be erroneous or even fallacious; the need to ensuitige independence of the court or its power to make decisions.
that the determination provides just compensation for antive are saying that the Government, and we hope the
only for persons whose native title land is affected by theParliament, would be seeking to focus upon these sorts of
mining operations. Surely that is really the focus of the wholdssues in relation to the review. It is not a power to review at
legislation, both State and Federal: it is to provide not onlylarge; we are saying that we would expect the court to take
for native title but that, where there is a development, thénto consideration these primary considerations in making its
compensation is just and that it relates only to those who hawecision, as between native title holders and claimants as well
native title in land affected by the mining operations andas between native title holders, claimants and miners. So,
whose native title will be affected by those mining operationsthere is an even-handedness about the description of the
The other criterion is the need to provide a secure basis fariteria.
mining investment in the State and the consequent need to The Hon. CAROLYN PICKLES: | know that the
refrain from unnecessary disturbance of the basis on whichAttorney is concerned about providing certainty in the court,
investment decisions might have been made. There does hdwet the Opposition still maintains that subclause (4) of the
to be certainty in any proposal for substantial miningAttorney’s amendment will create more uncertainties than he
development in this State, not only for the miner and itshopes to avoid.
shareholders but also for the miner and its financiers. The Hon.R.D. LAWSON: It seems to me that the danger
Financiers will not lend on projects where there is uncertaintyf omitting to specify any criteria at all is an omission by this
about the agreement. If the agreement has been negotiatedRarliament that will be remedied by the court in a number of
a determination has been made, except in very limitedases, establishing criteria by reference to particular cases
circumstances that ought to be final. What this amendmertitefore the court but without necessary regard to the wider
does on the Government’s side is to provide a measure gublic interest. If the Parliament fails to specify some criteria
comfort in that respect, without unnecessarily or undulythere is a real danger that the whole area, not so much of
limiting the power of the ERD Court. | would urge memberslegislation but of policy, would be abdicated by the Parlia-
opposite to think again about the consequences of not puttingent and left entirely to the courts to determine omémoc
in some criteria, and | would hope that they would reconsidebasis. It seems to me that it is appropriate that we have some
sufficiently to be able to indicate support for the Govern-general criteria that address the wider public interest, which
ment's amendment. we will not get, in all probability, in a case-by-case determi-
The Hon. SANDRA KANCK: The Democrats have an nation.
amendment on file which mirrors that of the Opposition. The Hon. K.T. GRIFFIN: The other point to make is
Obviously, the difference between that and the Governmentthat—and the Hon. Robert Lawson has touched upon this—I
amendment is the Government’s subclause (4). All up, Wwould have thought that there are more likely to be appeals
probably spent about half an hour playing around withthrough the court system if you do not have at least some
subclause (4). | have some sympathy with the Governmentsignals to the ERD Court than if you do. If there are no
argument and | understand that need for certainty for theriteria which should be taken into consideration | would
mining industry, but eventually | came to the point where think that, more than likely, if there is disagreement about the
having spent half an hour on it and not coming up with wordsconclusions which have been reached by the court that the
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appeal process might be invoked to endeavour to establish (b) if the operations have resulted in damage to
more clearly what the criteria may be in respect of this land—to take specified action to rehabilitate the
particular matter. Obviously, we do not have the numbers to land. . .

he d d It is. | h (2) Before the Court makes a compliance order it must allow
carry the day on our amendment. It is, | can assure thge respondent a reasonable opportunity to be heard on the applica-
Committee, a matter that is important to the Government angbn.
will be revisited. (3) A person against whom a compliance order is made must

Hon. K.T. Griffin’s amendment negatived; Hon. Carolyn COMPly with the order.

Pickles’s amendment carried; clause as amended passed.MaXIrnum Penalty: $100 000

Clauses 30 to 32 passed. The Government has set up a penalty of up to $100 000 for
New clause 32A—'Compliance orders.’ mining companies or individuals who disobey compliance
The Hon. K.T. GRIFFIN: | move: orders, which would be, for example, not to go on to the land,

not to pollute water on land, not to take vehicles of a certain
; weight on to land, and so on. We are pleased that there are
Insertion of s.74A . - . o
32A. Thefollowing section is inserted after section 74 of the some tee’_[h In the_leglslatlon for mining operators who flout
principal Act: the negotiation principles set out in the Commonwealth and
Compliance orders State legislation. Again, the Opposition finds itself agreeing
74A.(1) If a person carries out mining operations with the principles put forward by the Government, yet the

on application by the Director, make an order (a compliance

Page 19, after line 13—Insert:

order) requiring the person (the respondent)— ~ Itis unsatisfactory for the people most upset by unauthor-
(a) to stop the operations; and ised mining to be unable to apply to a court for an order that
(b) if the operations have resulted in damage to land—tdhe Act be complied with. Many aggrieved people—farmers,

take specified action to rehabilitate land. Aboriginal groups, and others—will not want to wait for an

(2) Before the court makes a compliance order it mustinspector to come up from town and fill in reports for the
allow the respondent a reasonable opportunity to be heard on trﬁirector to think about, when land is being irrevocably

application. - -

(3) A person against whom a compliance order is madélamaged by behaviour which should never have been
must comply with the order. commenced in the first place. In practice, many concerned
Penalty:$100 000 land owners will probably contact the Director of Mines to

This provision has been inserted in order to strengthen or be&3ke action on their behalf, anyway. But it is important to give
up the enforcement provisions of the Act. It is intended totitizens standing when their land, possibly land of significant
allay the concerns of Aboriginal groups and the Oppositioncultural or spiritual significance, is at stake. We oppose the
who have suggested that the scheme in part 9B will allow ofpovernment amendment and hope that the Australian
encourage miners to enter on land potentially affected bfPemocrats will support ours.
native title without going through the proper procedures. It The Hon. K.T. GRIFFIN: The Government opposes the
allows the Director of Mines to apply to the court for a Opposition amendment. We have a very strong view that the
compliance order where a person is carrying out mininggdministration of the Actis the responsibility of the Director
operations without the authority required under the Act. AOf Mines. If there are criticisms of the Director, then they can
compliance order can require the miner to stop operations ar® made either at the political level or through the Ombuds-
take any specified action to rehabilitate the land. man, for example, who is independent. But | do not think
The court must allow the respondent miner an opportunit@nyone can level complalnt_s against th_e admmls_trators o_f the
to be heard before making such an order. The complian&'n'”g A_ct_ln respect of t_h(_elrconsmentlousness in enforcing
order must be complied with. The penalty for non-compliancdh€ provisions of the Mining Act. | would suggest that to
can be up to $100 000, and that will be a significant deterrengllow owners to obtain these sorts of orders is open to abuse
| repeat: this amendment is the Government's response £ OWNers. _ _ _
concerns raised by Aboriginal groups and the Opposition. We They could use it as a device to obtain more compensa-
believe it is appropriate for the Director of Mines to exercisetion. It could be used as a stick by the land owner, and that
the responsibility because of the significance of the actioicludes native titleholders, against a miner without any
which could be taken. Quite obviously, the Director of Minesmeasure of control at all. It could well lead to vexatious
should be involved. applications as well as requiring them to expend their own
The Director of Mines has the general responsibility forfunds to have this particular provision enforced. We take a
the administration of the Mining Act and itis the Director of VETY Strong view that the responsibility should be with the
Mines who has statutory responsibilities to ensure that thirector of Mines and not extended to owners. Itis in the
provisions of the Mining Act are properly complied with. The Public interest for the matter to be left with the Director.
Leader of the Opposition has an amendment, the terms and The Hon. SANDRA KANCK: | move:
conditions of which | will address once she has moved it. ~ Page 19, after line 13—lInsert:

. . Insertion of s.74A
The Hon. CAROLYN PICKLES: I move: 32A. Thefollowing section is inserted after section 74 of the
Page 19, after line 13—Insert: principal Act:
Insertion of s.74A S ] Compliance orders
. 32A. Thefollowing section is inserted after section 74 ofthe  74A.(1) If a person carries out mining operations without the
principal Act: authority required by this Act, the ERD Court may, on application
Compliance orders by the Director or the owner of land on which the operations are

74A.(1) If a person carries out mining operations without carried out, make an order (a compliance order) requiring the person
the authority required by this Act, the ERD Court may, on applica-(the respondent)—

tion by the Director or the owner of land on which the operations are (a) to stop the operations; and
carried out, make an order (a compliance order) requiring the person (b) if the operations have resulted in damage to
(the respondent)— land—to take specified action to rehabilitate the

(a) to stop the operations; and land.
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(2) Before the Court makes a compliance order it must allow (b) dealing with the terms and condition on which the new
the respondent a reasonable opportunity to be heard on the applica- tenement will be provided.
tion. (2)The Minister must consider any proposal by the holder of

(3) A person against whom a compliance order is made musi mining tenement for an agreement under this section.
comply with the order. L .
Penalty: $100 000 The provision is proposed to be inserted to address a concern
The Democrats’ amendment mirrors the O osition’sraised by the mining industry arising out of the totality of the
PP .-amendments being made to the Mining Act. To some extent

At the heart of it is the issue of the owner of the land bein%ve have debated it earlier in relation to public undertakings

. T . - : the Minister, but this is just an additional part of the
able to make this application. Itis both important and just thap>. y : - . .
that should be incllﬁ)ged. I do not considefthat itisa (‘friticis roposals to protect miners in relation to particular tenements.

. . ; he provision allows the Minister to enter into an agreement
g];)tahrgtvggy in which the Director of the department aCtuallywith the holder of a mining tenement to the effect that, if the

e N miner’s tenement should subsequently be found to be invalid

_Hon. K.T. Griffin's new clause negatived; Hon. Carolyn 4,4k no fault of the miner, the miner will have a preferen-
Pickles's new cl‘ause_lr_]serted. . L , tial right to the grant of a new valid tenement. The agreement
Clause 33—Provision relating to certain minerals. between the Minister and the miner can also provide for the

The Hon. SANDRA KANCK: | move: terms and conditions on which the new tenement will be
~ Page 19, lines 17 to 20—Leave out proposed subsection (1) argtanted. Subclause (2) requires the Minister to consider any
insert: proposal put to him or her by the holder of a mining tenement

(1) A claim or lease cannot be validly pegged out or granted i ; ; e
respect of extractive minerals on land that has been granteg in ‘Who wants to enter into agreement under this provision.

simple or is subject to native title, except with the written consent  The Hon. CAROLYN PICKLES: The Opposition
of the ownet of the land. _ _ opposes the amendment. We oppose the so--called safety net
* Owner of land is defined in section 6(1) to include a person whaprovision. We believe it is a nonsense because it tries to
holds native title in land. validate that which requires validation only if the High Court
I moved an amendment along similar lines to clause 20. Theules that validity cannot be given to a certain class of
issue relates to the use of the words ‘native title’, whichagreement. The mining lobby is after security, but it will not
confers exclusive possession. It is quite mischievous to usget it with this provision. The superficial security offered is
those words because it would mean that those people whitusory. We have already ensured priority for those miners
have native title that does not grant exclusive possession @ho apply for tenements and then go through the negotiation
may not grant exclusive possession would be excluded by thgrovisions of the legislation. Given the background of the
current wording. Commonwealth legislation and the constitutional framework,
The Hon. K.T. GRIFFIN: | oppose the amendment. We we believe that is the best protection that we can give miners.
have probably lost the debate so far on this in relation to other The Hon. SANDRA KANCK: The Democrats oppose
provisions which have sought to extend the notice not onlyhe amendment. | am wary of the concept of putting safety
to the native titleholder who has a right similar or equivalenthets in. If we need safety nets, it means that we have not got
to exclusive possession but also to all native titleholders. Wehe legislation right in the first place. Perhaps the Minister
have argued strenuously that that makes a nonsense of thgeds to look at the earlier provision and see why he is calling
legislation, particularly this provision, and it makes it difficult for g safety net now. The key is to get the legislation right.
to administer because of native title interests with mere Tnhe Hon. K.T. GRIFFIN: The honourable member does
transitory rights allowing Aboriginal people to travel or passnpt yunderstand the way in which the Mining Act operates. If
over particular land for particular purposes. It is quite, tenement is granted and is subsequently found to be wholly
unworkable to require the written consent of all those peoplg partially invalid because of circumstances beyond the
who might otherwise have those rather nebulous rights. Itigontrol of the holder of the tenement—there may have been
so uncertain that it will be difficult if not impossible 10 an jnvestment of funds into that—and if it is declared to be
administer and | therefore oppose the amendment. invalid, the holder of the tenement loses priority. It is quite

The Hon. CAROLYN PICKLES: The Opposition |ikely that the honourable member’s reference to gazumping
supports the Democrat amendment. The words ‘a right t,ould become pertinent.

exclusive possession’ are best avoided if it is intended that | 45 not think the honourable member ought to be

t_he term includes na@ive title land. Land over WhiCh_nativesuspicious about the legislation and that we may not have got
title rights are held will not necessarily provide the right to

. . L i .- it right by virtue of the fact that we are trying to put in some
exclusive possession to native titleholders. This is con5|ster§5fety net provision. We are trying to ensure a protection for
with an amendment moved previously by the Democrats. :

A the priority or preferential right of the holder of that tenement
Amendment carried; clause as amended passed. which has subsequently been held to be invalid where it is

Clauses 34 and 35 passed. beyond the control of the holder of the tenement. | think it is
New clause 35A—'Safety net.’ a perfectly reasonable and proper approach to a very difficult
The Hon. K.T. GRIFFIN: | move: issue, particularly in the context of native title where no--one

Page 19, after line 32—Insert: really knows what the final outcome of all the native title

35A. The following section is inserted in section 34 of the legislation might be and its effect not only on the mining
principal Act: industry but also on other industries and property interests

84A(1)The Minister may enter into an agreement with the ;
holder of a mining tenement— across Australia. .
(a) that, if the tenement should at some future time be found New clause negatived.
to be wholly or partially invalid due to circumstances Clause 36 and title passed.

beyond the control of the holder of the tenement, the . .
holder of the tenement will have a preferential right to the The Hon. K.T. GRIFFIN (Attorney-General): | move:

grant of a new tenement; and That this Bill be now read a third time.
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I want to make only a brief observation. | appreciate theegislation where cats will be treated. It is an issue which |
consideration that members have given to the Bill and first raised in this place about five years ago when | first
express some disappointment at the outcome of the Bill. introduced a private member’s Bill in relation to cat manage-
have no doubt that there will be further consultation withment. While | have discussed it at great length on previous
respect to amendments which have been made with a variebgcasions, | will make a few passing comments now. | put on
of both members and members of the community. | cannahe record again that | am not anti cats—I have had pet cats
predict what might be the outcome of those consultations. &nd many of my friends have pet cats. They are excellent
want to put on the record, as | expressed in the Committeeompanion animals, and particularly for people living alone
stage, that there are some aspects of the Bill which are quitBey can play a very important role in their life.
unacceptable to the Government, and | would hope that, in Having said that, though, I think it needs to be recognised
the context of those discussions which | have foreshadowetthat, aside from the cat that lives at home and is a wonderful
and the deadlock conference (if it gets to that point), thereompanion animal, there are surrounding problems with cats.
might be a revisiting of some of those issues which, from théJnfortunately, there is a sector of the community who takes
Government’s perspective and from the perspective of thpet ownership lightly—and perhaps the ownership of a cat
people of South Australia, are particularly important in theeven more lightly—and as a consequence it creates a number
context of the development of the State. of problems. First, | refer to the welfare issues: literally
thousands of kittens and cats are being put down by RSPCA
The Hon. CAROLYN PICKLES (Leader of the and Animal Welfare every year because they are unwanted.
Opposition): As the Attorney has indicated, the Opposition Uncounted numbers are simply dumped, drowned, chopped
believes the Bill will pass this place and that it has putwith an axe, or whatever, in circumstances even more
forward some sensible amendments and suggestions. Wesetting than the kittens and cats that are given an injection
believe we have improved the Bill. It has to now go toat the animal welfare bodies—and -the people who work
another place and, as the Attorney has indicated, it is likelyhere find that extremely disturbing as well. Problems have
to be the subject of a deadlock conference, at which point imccurred with regard to some people who own large numbers
time the Opposition, as with other Bills, has been preparedf cats. The cats invade the neighbourhood and become a
to sit down and have further discussions, and it is preparesignificant public nuisance because, unlike dogs, they are
to do that again. Certainly, the Opposition is interested imowhere near as easily confined.
having a Bill which it believes will mirror the Common- Finally, there is the problem of the feral cats or the
wealth legislation and which should be in the best interestsemi-wild cats that surround urban areas and the effects that
of all South Australians, including Aboriginal South they have upon native fauna. They, along with several other
Australians. introduced pests, have played a significant role in decimating
some of our native fauna. Some people wish to deny that but
The Hon. SANDRA KANCK: As a result of the High  the scientific evidence exists. As a person with training in the
Court decision on Mabo and the subsequent Act passed by thgea of ecology, | am convinced beyond any doubt that cats
Federal Government, an opportunity exists for some redressave been a major damaging influence on the environment.
of the injustice to Aboriginal people in this country and in | am pleased that the Government has picked up within
particular in this State. My concern with this Bill was that thethis legislation the issue of cats and the need for their
Government's hunger for mining money might dominate. Wemanagement, but | am gravely disappointed that it has gone
have heard words in the debate, for instance, such aswhere near far enough nor, at this stage, confronted the
‘burdensome’'—something will be burdensome for the miningmost important single issue. If members talk to animal
industry. Perhaps it might have been burdensome for thgelfare groups such as the RSPCA and the Animal Welfare
Aboriginal people some 150 years ago to have had their landeague, they will say that the single most important issue in
taken from them. | believe that the Committee debate haglation to cats and their management is the question of
improved this Bill in a way that creates a greater sense odiesexing: if the desexing rates are high enough the unwanted

justice. | support the third reading. cats and the problems that surround them in the metropolitan
Bill read a third time and passed. area and the impact they have in the peri-urban areas would
be significantly reduced.
DOG AND CAT MANAGEMENT BILL As | said, the Government has chosen not to tackle the
qguestion of desexing. | believe very strongly that the only
Adjourned debate on second reading. way we will succeed in getting desexing rates—which are
(Continued from 22 February. Page 1253.) already quite high in South Australia, certainly higher than

any other State—to a level where we can achieve the goals

The Hon. M.J. ELLIOTT: [supportthe second reading that | would be setting is by having a system of registration,
of this Bill, which seeks to provide for the management ofand that with a system of registration we can provide
both dogs and cats. Although we are repealing and replacingcentives for people to desex their animals. As now happens
the Dog Control Act and making some amendments to thevith dogs, there is a differential fee and the differential can
Local Government Act as a consequence of that, the issugg made sufficient so that it provides incentives for people to
which surround dog control have been in the public arena fogesex their animals, except perhaps if they are cat breeders.
a long time and have been well debated over a long periodhe by--laws could make plain that where animals are being
Consequently, | do not intend to make further commentskept for breeding and are confined—which most breeders do,
although I note that there may be some amendments durirghyway—then the high registration fee charged for an entire
the Committee stages in relation to dogs and | will discusanimal would not be necessary.
those issues as the amendments come up. Registration will also be a way of keeping tabs on the

The other part of the Bill in relation to cat management isnumber of animals at any one residence and of tackling the
new in South Australia: for the first time we will have nuisance problems created by owned cats. However, there are
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cases of people who have tens of cats on the one propentgached with the State Government. My comment is that it
which they do not keep confined and which create a signifiwas not an agreement that it reached with me or, | suppose,
cant public nuisance for their neighbours. with the Opposition.

Initially | drafted a large number of pages of amendments, However, in a spirit of compromise, | am prepared to offer
which probably would have rivalled the amendments that something which | think will accommodate its chief concern.
will be moving on WorkCover and that | moved on industrial | propose that five of the six would be nominees of the Local
relations Bills last year. However, | decided that at this stag&overnment Association, but the amendment will be more
it was more important that the need for cat management waspecific by providing that one will be a person with veterinary
recognised in legislation and if | could get through a fewexperience and another will have knowledge of animal
basic amendments to the Bill it would be better than nothingwelfare issues. While the Local Government Association
| have some amendments on file, but | indicate that | will bewould still be appointing the board, at least we will be saying,
withdrawing those amendments and circulating a further sewWhen you nominate people, please think about this cross-
I shall try to get the desexing issue, in particular, on thesection of experience, because we will need it as we set about
agenda and | will be doing that by including desexing withintackling the task of cat management for the first time.” If we
the objects of the legislation. | shall move a clause which willdo not get the first board right, it could be quite disastrous
set out objects for the legislation as a whole, and it willand to nobody’s benefit. It is a compromise: it gives direction
include encouragement for the desexing of cats. to the LGA, but at the end of the day the LGA will have the

I shall also move amendments which will allow councils decision making power in terms of membership.
to make bylaws in relation to cat and dog management. It will | think that | have touched on the major issues. As itis a
be optional, not compulsory, for them to have bylaws.subject on which | have spoken on a number of occasions in
However, it will be explicit in saying that they can have this place, | do not intend to take up further time of the
bylaws which facilitate the desexing of cats and dogs an€ouncil. The Democrats support the second reading of the
which can allow registration programs and such things. Somaill.
councils have indicated that they are interested in doing it. If
the State Government is not prepared to take State-wide The Hon. R.D. LAWSON: | also support the second
responsibility for a registration program and individual reading of this measure, which has been the subject of a great
councils are prepared to do so, we should not stand in theiteal of community interest and, in some senses, unnecessary
way. hysteria. In supporting the second reading, | wish only to

My long-term hope is that when a number of councilsdraw attention to Part 6 of the Bill, which deals with civil
have adopted such programs that will eventually lead to actions relating to dogs. There is an amendment to clause 65
State-wide scheme or, at the very least, pick up the majaen file, which greatly expands the provisions in relation to
urban areas. | can understand that purely rural councils mafis important subject. Civil actions for damage, injury and
not be very interested, but significant councils throughout théosses caused by dogs are not infrequent. Section 52 of the
metropolitan area, the Riverland and the South-East, fdpog Control Act has been the subject of a number of
example, Mount Gambier, where there are large urbadecisions in our courts. It should not be surprising to anybody
concentrations and therefore large numbers of cats, may lte know that dogs can cause very serious injuries to people.
interested in following that option. Indeed, | am confidentOne of the legal issues was explored in the cadeavins v
that in time they will. Seckeiin 1989. This was an action on behalf of a girl aged

It is my intention that the board should have some sort ofive years who suffered injuries when she was attacked by a
oversight. It should not be able to control or veto bylaws, butlog owned by a neighbour who was the defendant in the
my intention is that at least it should be able to look at bylawsaction. The dog had shown no prior vicious propensity and
and try to encourage consistency. It would be nonsense if twimdeed it was suggested by the witnesses that it was not at all
adjoining councils had different bylaws in relation to curfewVvicious but a tame dog.
times or if they adopted a different system of registration. For The Hon. R.R. Roberts: Had it shown remorse after-
example, if they both decided that they would register and useards?
microchips but used a different brand of microchip, that The Hon. R.D. LAWSON: As its owner ultimately
would be quite foolish. If we can encourage consistency, wsuffered a judgment of $20 000, | imagine it was forced to
should be setting out to do that. show remorse. The evidence was that the child was walking

The membership of the board has been tackled in mpy and said to her mother, who was accompanying her,
amendments. Dog management is a fairly mature issue. Thielummy, look at the dog.” The mother said, ‘Do not touch
issues are fairly well resolved and routine, but that cannot bit because it might bite,” and the child said, ‘I will just look
said about cat management at this stage. | was concerned tlaatit. However, the child did pat the dog which bit it. The
whilst the Local Government Association, which was tochild was hospitalised and quite seriously injured, as |
nominate five people, would put up five good and truesuggested, but the child was heard to tell its mother, whilst
people, in a contentious area like cat management, whicim the ambulance on the way to the hospital, ‘Mummy, why
needs a lot of thinking through and knowledge of issues othatid you let me touch the dog?’ That conversation was
than purely local government, perhaps we should be givingverheard by the defendant and, on that basis, the judge who
a little more direction. heard the case said that really the mother was guilty of

I originally put forward an amendment which looked at thenegligence herself and was the author of the child’s harm and
Local Government Association putting up three nominees anthe action was dismissed. However, on appeal, the judges of
having nominees from the Animal Welfare League, thethe Full Courttook a rather more realistic view of the matter
RSPCA, the Canine Association and associations represemthd held that the dog owner was liable by reason of section
ing cat breeders. The Local Government Association reactéa? of the Dog Control Act, which provides that a person
rather vigorously to that. It wanted the board to be comprisetiable for the control of a dog shall be liable in damages for
of its people, saying it was part of an agreement that it hadny injury caused by the dog.
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Another case to which | make brief reference, and which The Wrongs Act itself contains provisions relating to
is relevant to the amendments now proposed, Meeffe v liability for animals generally. In section 17A of that Act, the
McLean-Carr and Pacific Waste Managementase decided court is required to have regard to matters such as the nature
in February 1993. This was a case where the plaintiff was and disposition of the animal, determined according with the
young man employed by a garbage collection contractor. Hiacts of the particular case and without regard to whether or
was in fact a runner, operating off the back of a largenot the animal is wild, tame, a fish, a fowl, a bird or what-
collection truck. He himself owned a German shepherd dogver. These provisions apply to all animals, and those
which was trained as a security dog, but on the occasion iprovisions will continue to apply in relation to injuries
question, as the garbage truck was proceeding down a strestistained by trespassers, as well as an attack by a person who
the dog made to attack this young man, or certainly addressédms the custody of a dog but who is not in fact its keeper.
him in an aggressive manner. He climbed up the side of the The provisions of clause 65 are reasonably extensive and
compaction truck and the dog retreated. As he came dowmill be of benefit in the not inconsiderable number of civil
the compactor, which was in operation, compressed his fo@tctions which arise in consequence of dogs. So, | commend
and he suffered very severe injuries. But it was claimed otthe Minister for the amendments proposed in relation to this
behalf of the defendant in the action that in fact the dog hadhatter and | commend the Government for specifically
not caused the injury; it was rather the fact that the hydrauliincluding in the Dog and Cat Management Bill civil actions
mechanism on the compactor had been left operating, andrig¢lating to dogs rather than leaving the issue merely to
was also suggested that the young man was the author of ldetermination under Part 1A of the Wrongs Act. | commend
own misfortune. the second reading.

That defence was dismissed and the judge held that the
dog was in fact the cause of the injury and damages were The Hon. DIANA LAIDLAW (Minister for
assessed at some $370 000, so it is clear that the injuries weFeansport): | thank all members who have contributed to
very severe. In that case, the judge held that the defence tifis debate. There is no question that both in the community
contributory negligence was not available to a defendant iend in this place a lot of interest has been generated by this
an action under section 52 of the Dog Control Act. In otherBill over some period of time. | recall 15 years ago when |
words, the person having control of the dog and who is sue#as working with the Hon. Murray Hill the Dog Control Act
could not set up the negligent conduct of the plaintiff, eithewas just a nightmare to work with. Itis a very emotive issue.
in whole or part defence of the action. I never thought that 15 years later | would be dealing with the

That does raise some difficulties in cases, if in fact it is amanagement of cats as well as dogs.
true statement of the law, and there is some doubt, with the An honourable member interjecting:
greatest respect to the particular judge involved, that that was The Hon. DIANA LAIDLAW: Budgies next week and
a correct interpretation of the Wrongs Act. Section 27A of thesomebody suggested goldfish; things do come back to haunt
Wrongs Act does allow apportionment of liability in cases ofyou. Nevertheless, | appreciate the value and need for this
contributory negligence. That section provides that wheregislation and thank all members for their considered
anyone suffers damage as a result partly of his own fault ancbntributions. The Hon. Caroline Schaefer commended
partly the fault of some other person, a claim in respect oMinister Wotton for adopting a middle of the road approach
that damage shall not be defeated by reason of his own faulg this legislation and stated:
but the damages recoverable in respect of the injury shall be There is goodwill in doing so and for seeking the opinions of a
reduced to such extent as the court thinks just and equitabteimber of people in organisations prior to introducing this legisla-
having regard to the plaintiff’s share and responsibility for theton-
damage. The section does say, ‘partly as a result of his ow@he then raised several areas of concern. She pointed out that
fault and partly as a result of the fault of another’. ‘Fault’ is the legislation does not deal directly with feral cats. However,
defined in the section as meaning negligence, breach dfdoes incidentally allow their destruction. Feral cats are a
statutory duty or other act which gives rise to a liability in national issue and it is not the intent of this Bill to resolve the
tort. The basis of the decision in the case to which I was jugproblem of feral cats on this scale. A threat abatement
referring,Keeffe v McLean-Carmwas that that section did not strategy for feral cats has been developed by the Australian
apply because it was inappropriate to describe the liability oNature Conservation Agency in cooperation with all the
the dog owner as arising under a breach of statutory duty, &tates. However, it is likely to be 20 years before there is any
I understand His Honour’s decision. real progress in this area, which seems a long time—too long.

However, the advantage of the proposed clause 65 of tHeis clear that, before anything can be done to reduce feral
Bill is that it will make it explicit that ‘the keeper of the dog cats, the topping up of the population by stray and unwanted
is liable in tort'—and that expression will enable the carry-urban cats must be reduced. This legislation addresses that
over of the Wrongs Act apportionment of liability mecha- aim by encouraging responsible ownership and permitting the
nism—‘for injury damage caused by the dog.’ removal of unwanted cats without civil liability.

The Hon. T.G. Roberts: The owner is? The theory that if cat numbers decline rabbit numbers may

The Hon. R.D. LAWSON: Itis actually described as the increase was postulated. There may be a correlation between
keeper, and the keeper is defined somewhat more widely thdmgh rabbit numbers and an increased population of feral cats.
owner. But the keeper’s liability will be subject to a numberHowever, rabbit populations are controlled primarily by food
of qualifications. For example, if the injury results from supply and climatic conditions, not the predation of cats.
provocation of the dog by the person, liability will be Currently trials are being carried out on Wardang Island into
determined according to Wrongs Act principles, namelythe use of Calici virus to control rabbit populations. The
there will be an apportionment. Similarly, if injury is caused effect of decreasing rabbits on the predation of foxes and cats
to atrespasser on land on which the dog is kept, the keepers wildlife is being investigated by CSIRO and other
liability will be decided according to Wrongs Act principles, researchers. The Hon. Caroline Schaefer expressed concern
and that is an important provision. that people may kill their neighbours’ cats. This legislation
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provides cats with legal status; it affords owned, identifiedhis had already been identified by the Minister in another
cats with a degree of protection which they have never haglace. The Hon. Angus Redford supported the Bill and the
before. Identified cats are given legal recognition and t@eneral thrust of the objectives it seeks to achieve. However,
remove identification or to kill an identified cat would be anhe sought my assurance on several issues and indicated his
offence. Some people are concerned that cats may be hangatention to move an amendment regarding the civil liability
on collars. In fact, this is extremely rare. Collars are designeth the case of a dog attack. | was interested that this same
to stretch or break when strained. It is far more common foissue was raised by the Hon. Robert Lawson when he made
a cat to die because it is lost and the owner cannot be fourtds contribution earlier today.
because of a lack of identification and the cat is subsequently Contributory negligence is a matter that, because of their
euthanased. It is noteworthy that only 1 per cent of cats takethoorknocking experiences and so on, all members of
to shelters are returned to their owners, and 75 per cent aRarliament would like to explore in terms of this debate. | am
euthanased. Identified cats are returned. pleased that the Hons Angus Redford and Robert Lawson
The Hon. Terry Roberts expressed support for the Bill inhave highlighted this issue and it will now be addressed in
general and the Government thanks him for that support. Heamendments to be moved. | should indicate that, in relation
did, however, raise several issues and advised of the intentida the amendment | will move in this matter, section 25 will
of the Opposition to move several amendments. The first ahaintain the strict liability of the current Act but include the
these amendments relates to the composition of the Dog affiollowing exemptions under which the Wrongs Act applies
Cat Management Board. In its current form, section 11 of thend must be considered by the courts. These cases are where
Bill provides that the board consist of six members appointethe dog is provoked, the owner is not the person in control of
by the Governor, of whom five will be persons nominated bythe dog, the victim is trespassing or the dog is protecting the
the LGA. The proposed amendment would ensure that at leagerson or property of the owner at the time of the attack.
one of these persons nominated by the LGA must be a The Hon. Mr Redford questioned the use of the term
woman and at least one must be a man. This is entirelyvehicle’ and sought clarification regarding the status of a dog
consistent with the equal opportunity policies of both Stateowner if the dog is untethered in the back of a utility. | was
and local government and consequently the amendment &sked whether such a dog would be effectively secured. Itis
acceptable to the Government. expected that a dog untethered in the back of a utility would
The Hon. Mr Roberts also suggested that a magistrate, nabt be considered to be effectively secured, and it would not
ajustice, authorise warrants. In its current form, clause 29 die under effective control. The definition of ‘effective
the Bill provides that a dog management officer cannotontrol’ is aimed at requiring the dog to be controlled in such
exercise the power to seize, search and enter, conferred byway that it is unable to attack. A dog which is in the back
subclause (1)(a) except with landholder consent, a warramf a utility but which is not secured could leave part of the
from a justice in relation to a dog at large and urgent situautility and attack a person or animal.
tions. This amendment would require that such a warrant be However, it is recognised that it is unfair for a dog
issued by a magistrate, not a justice. In general terms, justiceanagement officer to have the power to seize a dog that is
warrants are required by many Acts for inspectorial functionsn the back of a utility on the basis that it is wandering at
in matters that are likely to occur frequently in all areas of thdarge. Hence, clause 6(2)(c) is included in the Bill specifically
State and require immediate action. As such, magistrat® resolve this issue. It states that a dog will not be taken to
warrants are inappropriate to address the issues that will bee wandering at large while the dog is in a vehicle, despite
posed by this legislation. Justice warrants are more quicklthe fact that it is not effectively secured. Indeed, a footnote
obtained and do not impinge on the time of the courts. | cais included in the clause, giving the example of a dog in the
name a number of examples, but perhaps it is more approp@pen tray of a utility.
ate to do so when debating the particular measure where there A general exemption for Crown dogs provided by clause
are justice warrants in similar situations in other Acts. 8 was raised. This exemption applies to dogs owned by the
The difference between justice warrants and magistrat€rown, only if used for security, emergency or law enforce-
warrants is highlighted by the Public and Environmentalment purposes. It has been expanded to afford protection to
Health Act 1987. Under section 31 a magistrate warrant i€rown dogs that may harass and harm an alleged offender in
required to order a person suspected of having a notifiablhe course of their duty. Removal of this clause would mean
disease to undergo a medical examination or to detain suc¢hat police and correctional services dogs could no longer be
a person in a quarantine situation. However, section 36sed for law enforcement. | am advised that in Britain an
specifies that a justice warrant is required to inspect premisegfender claimed he was harassed by two police dogs which
or seize goods to prevent the spread of infection. There a@pprehended him, and the dogs were euthanased. This clause
some exceptions to this general rule; for example, thés included to ensure that such an event does not occur here,
Development Act 1993 demands a magistrate warrant tand | think that all people would support our actions com-
enter, search or seize. The Dog and Cat Management Biflared with those of the United Kingdom.
relates to local issues rather than major offences and impris- It does not exempt the handlers of Crown law enforcement
onment. It would seem more appropriate to require a justicdogs from being accused of undue force or harassment, and
warrant than a magistrate warrant. Therefore, we will nothe normal channels can be used if a person wishes to lay a
support this amendment. complaint against the police. | can assure members that this
The final amendment highlighted by the Hon. Mr Robertsclause does not affect civil actions which may result from
dealt with cats in national parks and sensitive areas, and wsich an incident. The South Australian Canine Association
do not intend to support that amendment. | will outline thathas approached the Hon. Mr Redford and other members of
further when we debate the specific amendment. The Honhis place seeking representation on the Dog and Cat
Mr Roberts proceeded to give a brief summary of theManagement Board. There are at least seven separate groups
provisions of the Bill. He also expressed his support for avhich have sought such representation, all of which offer the
review of the legislation 12 months after proclamation, andskills and knowledge that the board will need to function



Thursday 9 March 1995 LEGISLATIVE COUNCIL 1437

successfully. However, there is provision for only two The colonies are fed by humans. The Cat Protection
community representatives, although that may be the subjeBociety of Victoria found that the people who feed cat
of amendment before this place. This and the potentiatolonies were often pensioners. When the pensioners died,
conflict of interest of the groups make it unlikely that anyonethe cats starved. They also found that if a cat had been
specifically will be chosen to be directly represented on thérapped once, it became trap shy. Thus, if a cat is de-sexed
board. The input all have made to date has been greathnd released it is more difficult to re-trap it should it require
appreciated, and | am assured by the LGA that the board willeterinary attention. Due to these and other factors, the Cat
consult with the community and special interest groups orfProtection Society has decided not to de-sex and release cats
relevant issues. on animal welfare grounds. Some council officers report that

| am aware also from the contribution made by the Honsuch colonies generate considerable complaint from neigh-
Mr Elliott that amendments will be moved in relation to Pours due to nuisance. Finally, de-sexed cats still hunt and,
specific interests represented on the board and not necessalfhgome environmentally sensitive areas, any cat, whether de-
specific interests representing organisations. The Hon. Mge€xed or not, is capable of having some significant impact.
Redford drew the attention of the Chamber to clause The Hon. Legh Davis described the impact on wildlife
32(5)(b)(viii) of the Bill, which contains exemptions for caused by cats at Roxby Downs, Wilpena Pound and the Blue
bodies that would not be required to register dogs. It has bedountains and referred to data reportedliew ScientistHe
suggested that the Sandy Creek Dog Sanctuary specificalfjated:
ought to be exempted from this section. This is to be The feral cat is a major problem which cannot be ignored and
addressed in regulations. It is possible that various privatelyrhich has to be addressed in association with addressing other
owned pounds may open or close during the life of thisgredators of native fauna, including foxes and rabbits.
legislation, so it is more appropriate for them to be nominated will comment more on the contribution from the Hon.
in the regulations rather than in the body of the Act. Michael Elliott when various amendments are moved to this

Also, it was suggested that there ought to be a requiremefill- 1N summary, this Bill provides a framework of legisla-
that, where the baits are laid, the local council should bdon for the protection of responsibly owned and legally
notified. This also is to be addressed in regulations. Clauddentified dogs and cats. It also gives councils and local
50 provides in part that a council may, on its own initiative C0mmunities the flexibility to address local problems in the
or on application, make a destruction order in relation to thdght of their own social and environmental needs.
dog if certain things occur. The Hon. Mr Redford sought my | It does not resolve all the issues assomated with irrespon-
advice as to whether the council can delegate its authority iiely owned pets, but no legislation can do that. Even
this respect. Councils can and do delegate such authoritig¥inister Wotton, who has tried extraordinarily hard, as have
There is the ability of councils to form subcommittees toliS Officers, to walk through this minefield of emotion in
consider such cases if they wish. Section 41 of the Locdielation to cats, has not been able to resolve all these issues,

Government Act applies, and one individual or committeePUt this legislation is a compliment to them all.
can be delegated by several councils for this purpose. The Government has undertaken to review the Act 12

It has been put to the Hon. Mr Redford that there had beegrggltqﬁngsg ralrte 'rsé ﬂri?:(;a'.?;]degngngeézrmgﬁa'femggféi”
difficulty proving whether or not an animal was a dog or d . g 9

some other species. | am advised that the common usage(‘)%\rﬁr\]”g:,[sst:ﬁ dc(cj)(r)nrgl;?]léy |Vr\1l ':Srﬁ‘iggﬁgenﬁg%g dcear:gefc());tiz'el:r
the word ‘dog’ is sufficient to the courts, without a limitation 9 ’ ’ Jury

on its meaning. Confusion may occur only if that dog Wereand nuisance caused by irresponsibly owned stray cats and

a dingo or a dingo cross, and these cannot be kept legally gg%ﬁ” lrggan;ngggot:g tli?)rweto the Council.
pets in areas south of the dog fence. )

. o . In Committee.
All members will be familiar with the argument that de-  ~5se 1 passed
sexing will reduce the cat population quicker than destruc- Proaress re orted' Committee to sit again
tion. The Hon. Mr Redford has asked me to comment on the g P ' gain.

success of the cat sterilisation scheme in rural areas. CAT%ONSUMER CREDIT (SOUTH AUSTRAUA) BILL
Incorporated has greatly assisted many people who have

difficulty in affording the cost of de-sexing their cats, andthe  The Hon. K.T. GRIFFIN (Attorney-General) obtained
Government commends this. However, the suitability of theeave and introduced a Bill for an Act to make provision for
de-sex and release program must be questioned for sevegaliniform legislative scheme to regulate the provision of
reasons, especially in remote areas. consumer credit; and for other purposes. Read a first time.
CATS Incorporated do not de-sex and release cats in The Hon. K.T. GRIFFIN: | move:
remote areas so | cannot comment on the likely success of That this Bill be now read a second time.
such a plan. In fact, under the Prevention of Cruelty taThis Bill and the Credit Administration Bill 1995 are both
Animals Act 1985 and the Animal and Plant Control essential to the introduction of the uniform Consumer Credit
(Agricultural and other Purposes) Act 1986 it would be illegalCode as law in South Australia. The Code has been the
to abandon a cat, whether it is de-sexed or not, in suchubject of many years of debate and negotiation between
circumstances. Also, cats which are de-sexed and released ardustry, consumer groups and Governments at both the State
maintained in colonies. | am advised that these may beconend Federal level. In the past two years the Code has
dumping grounds for unwanted cats. Consequently, theandergone rapid development and changed significantly from
population is maintained at higher than normal levels. Nevprevious early drafts. Such changes were largely the result of
cats are likely to be rejected from these territories, but than extensive program of consultation with these differing
population remains artificially high and the rejected catgroups, some of which had become alienated from the
spread into other areas, creating problems of territorialiniformity process. This was particularly the case with the
behaviour and public nuisance. representatives of the credit industry.
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The Code, which is the subject of a uniformity agreemenexplanation of the clauses insertedHansardwithout my
made at the Ministerial Council on Consumer Affairs, reading it.
represents the final agreed form of the legislation. All other Leave granted.

Australian States and Territories are in the process of Explanation of Clauses
introducing similar Bills to these two. The Consumer Credit PART 1
Act (Queensland) 1994 passed through the Queensland PRELIMINARY

. . . Clause 1: Short title
Legislature in September 1994 and that Act now provides the <222 5. Commencement

template legislation which all other States and Territories argnese clauses are formal.
to adopt. Clause 3: Definitions

National uniform credit legislation will enable credit ThiS clause defines various terms used in the Bill.

" - Clause 4: References to Queensland Acts
providers to adopt standard operating procedures, therely,is’ciase provides that a reference to a Queensland Act includes
reducing costs and, for the first time, the majority of credita reference to that Act as amended from time to time and an Act

providers, including banks, building societies and credipassed in substitution for that Act.
unions will be subject to the same credit laws for consumer PART 2

; ; o CONSUMER CREDIT (SOUTH AUSTRALIA) CODE
lending. Representatives of the credit industry have had A\ CONSUMER CREDIT (SOUTH AUSTRALIA)

considerable input into the Code in order that common REGULATIONS
lending practices and procedures could be taken into account Clause 5: Application in South Australia of the Consumer Credit
to reduce cost both to the lender and consumer. Code

is clause provides that ti@nsumer Credit Codapplies as a law

. - T
_ Few areas are capable of impacting on consumers #South Australia and may be referred to as@msumer Credit
significantly as credit. The family home and often the family(South Australia) Code

car are usually purchased with funds borrowed through a Clause 6: Application of regulations

lending institution. Many if not most persons have at 'easgﬁﬁ‘éf‘rfe? Gt Acipply A reguladans inforce for the purposes.
one credit card. Older members of the community often ac f theConsumer Credﬁﬁgouth A?ustralia) Coded may be r%fe?red

as guarantors for younger ones where they are related to eaghhs theConsumer Credit (South Australia) Regulations

other. Individuals and families will benefit from the Code’s  Where regulations under Part 4 of tiensumer Credit Adake
emphasis on disclosure of information, prior to entering intceffect from a specified day that is earlier than the day when they are

; T ;- potified in the Queensland Government Gazette subsection (1) of this
the credit contract and during its term, when they are makmgection has effect, and is taken always to have had effect, as if those

decisions about the management of personal finances. regulations had taken effect under @ensumer Credit Adtom the
The Code will apply to the provision of credit, including specified day. _ _
mortgages and guarantees to ordinary persons and strqé?ilfaprowswn of theConsumer Credit (South Australia) Regu-

. L . . lationsis taken to have effect before the day of notification of the
corporations where the credit is provided wholly or predoml-regulaﬂons the provision does not operate:

nantly for personal, domestic and household purposes, and”_— so as to prejudicially affect the rights of a person (other than
where a charge is to be made for provision of the credit. Rural a Government authority) existing before its date of publica-
finance and business lending are not covered, and there are  tion; or

P ; — to impose liabilities on a person (other than a Government
a number of other specific exemptions such as trustees of authority) in respect of anything done or omitted before the

deceased estates and employee loans. date of publication.

This Bill adopts the Code, which is essentially an Act of  Clause 7: Interpretation of some expressions in the Code and
the Queensiand Parliament, as a South Australian Act. T ei%uL?:;SQ: defines various terms used in @@sumer Credit
Issue of the appropriate Ju”Sd'Ct'pn n which CP‘?'e mattergso,h Australia) Codand theConsumer Credit (South Australia)
can be heard has been left as an IrllelduaI deCISIQn for ea@fegulationsnd provides that thects Interpretation Act 19180es
State. Under the Consumer Credit (South Australia) Bill, itnot apply to this Act, th€onsumer Credit (South Australia) Code

is proposed that the jurisdiction for the Code be determine@r theConsumer Credit (South Australia) Regulations

as follows: PART 3
' _ CONFERRAL OF JUDICIAL AND ADMINISTRATIVE
1. Matters relevant to contractual disputes between the FUNCTIONS

lender and the consumer will be dealt with by the District ~Clause 8: Conferral of judicial functions on courts and Com-
Court. An example of this type of provision would be the Mercial Tribunal

. L - P - his clause confers jurisdiction under tBensumer Credit (South
reopening provisions under section 71. Bearing in mind the, ,qi-ajia) Codeon the District Court of South Australia. In the case

complex nature of many credit transactions and the fact thajf an application under Part 6 of the Code, however, only the
the prudential standing of the lender could be at risk, it isAdministrative and Disciplinary Division of the District Court may

important for such matters to be heard by a judicial officerdetermine the application.

. . - - . Clause 9: Conferral of administrative functions
with some experience in commercial and credit law and, foxy,"commissioner for Consumer Affairs has the functions of the

this reason, the District Court should be preferred. State Consumer Agency under the Code and the regulations.
2. The provisions of Part 6 of the Code, which impose PART 4
civil penalties, would be dealt with by the Administrative and GENERAL

.o L o o : Clause 10: Crown is bound
Disciplinary Division of the District Court. Civil penalties aré rpig’clause provides that the scheme legislation of South Australia
non-criminal sanctions imposed for breaches of the Code arnginds the Crown.
have an effect akin to that of a disciplinary sanction. Clause 11: Amendment of certain provisions

i 1 If the Ministerial Council approves a proposed amendment of the
3. Unlder tge Colc(ijeballhcrlrrélr_lal r(])ffence_s are ,dealt WlthConsumer Credit Aobr regulations under that Act and approves
summarily and would be heard in the Magistrate’s Court. regyations to be made under this Act in connection with the

Uniform national consumer credit laws will benefit mem- operation of the proposed amendment or regulations, the Governor
bers of the credit industry and consumers, as one piece {ﬂay make regulations in accordance with the approval which vary

A . : - - . e effect in South Australia of that Act or those regulations.
legislation will apply to all credit transactions, and national™™ 5|5 \se 12- Special provision concerning offences

uniformity of procedur(?S will r_EdUCG the risk of genuine errorthis clause is an interpretative provision which provides that a
and loss by the credit provider. | seek leave to have theeference in th€onsumer Credit (South Australia) Cotiea court
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of summary jurisdiction is a reference to the Magistrates Court of | commend the Bill to the Council and seek leave to have
South Australia and if an offence against@ensumer Credit (South  the explanation of the clauses inserte#lansardwithout my
Australia) Codemay be dealt with summarily, the offence may be reading it

dealt with by a Magistrate sitting alone according to the provisions ’

of the Magistrates Court Act 1991 Leave granted.

Clause 13: Maximum annual percentage rate Explanation of Clauses
This clause gives the Governor power to make regulations pre- PART 1
scribing a maximum annual percentage rate for any credit contract PRELIMINARY

or class of credit contract. Subclause (2) then provides that Division Clause 1; Short title

2 of Part 2 of the Code (which limits the debtor's monetary  Clause 2: Commencement
obligations) applies in relation to a prescribed maximum annuafrhese clauses are formal.
percentage rate as if that rate had been prescribed by the Code.  cjause 3: Interpretation

SCHEDULE This clause defines certain terms used in the Bill. In particular—
Repeal and transitional "Court" is defined to mean the Administrative and Disciplinary
The schedule repeals theonsumer Credit Act 1972'the Division of the District Court of South Australia;

repealed Act") and provides for transitional arrangements as follows: "credit" has the meaning given in ti@nsumer Credit (South
— the Governor may make regulations of a transitional nature  Australia) Code
consequent on the enactment of the Act; "credit provider" means a person who provides credit and
— the repealed Act applies (subject to any modifications includes a prospective credit provider.
prescribed by regulation) to contracts and securities entered Clause 4: Commissioner to be responsible for administration of
into before the commencement date; Act
— the repealed Act applies (subject to any modificationsThe Commissioner for Consumer Affairs will be responsible for the
prescribed by regulation) to credit provided on a revolvingadministration of the Act, subject to the directions of the Minister.
charge account established before the commencement date PART 2
until the date of transition fixed in the regulations, but as from CONTROL OF CREDIT PROVIDERS
the date of transition th€onsumer Credit (South Australia) Clause 5: Basis of disciplinary action
Codeapplies to such credit, subject to any modifications pre-This clause provides that disciplinary action may be taken against
scribed by regulation. a credit provider if the credit provider has acted contrary to an
assurance accepted by the Commissioner undé&aih&rading Act

The Hon. T. CROTHERS secured the adjournment of 1987or if the credit provider or any other person has acted unlawful-
ly, improperly, negligently or unfairly in the course of conducting,

the debate. or being employed or otherwise engaged in, the business of the credit
provider.
CREDIT ADMINISTRATION BILL If disciplinary action can be taken against a corporate credit

provider such action can also be taken against each of its directors,
The Hon. K.T. GRIFFIN (Attorney-General) obtained however, disciplinary action cannot be taken against a credit provider

: : -wor a director for the act or default of another if the credit provider or
leave and introduced a Bill for an Act to regulate Cred'tdirectorcould not reasonably be expected to have prevented that act

providers; and for other purposes. Read a first time. or default.
The Hon. K.T. GRIFFIN: | move: The section is expressed to apply to conduct occurring before or
That this Bill be now read a second time. after the commencement of the Act.

L . L .. Clause 6: Complaints
This Billis the companion legislation to the Consumer Creditrye commissioner or any other person can lodge a complaint with
(South Australia) Bill 1995. The code does not addressne Court.
matters pertaining to the licensing and discipline of credit Clause 7: Hearing by Court '
providers but leaves this to the decision of individual StatesWhen a complaint is lodged the Court must conduct a hearing to

it ; ot ; etermine if disciplinary action should be taken. The Court may
As intimated in amendments to the existing credit laws, adjourn the hearing to enable the Commissioner to further investigate

have proposed that credit providers in South Australia bge complaint and may allow modification of the complaint or may
negatively licensed. As well as being the most sensible anglow additional allegations to be included in the complaint, subject
effective form of regulation for this industry, negative licens-to any appropriate conditions. o _

ing overcomes the constitutional difficulties which would be Clause 8: Participation of assessors in disciplinary proceedings

- : : : - his clause allows the Court, when determining a disciplinary matter,
present in any licensing regime that attempted to licens sit with assessors who have been appointed in accordance with

banks. schedule 1.
This Bill puts in place a disciplinary regime for credit ~ Clause 9: Disciplinary action
providers along similar lines to that which presently existsAfter hearing a complaint the Court may make an order or orders—

An additional ground for disciplinary action, that of breach ~ — reprimanding the defendant; or .
of an assurance given to the Commissioner for Consumer __ Imposing a fine not exceeding $8 000; or
— where it is constitutionally within the jurisdiction of the court,

Affairs under the Fair Trading Act, has been added. Whilethe  prohibiting the defendant from carrying on the business of a

full range of sanctions, from reprimand to disqualification credit provider; or . _

from the industry, will be available against most lenders, — prOhlbltlgg tftlr? dgfef}dant fr?m belc;!tg emp_:joyed or otherwise
; - engaged in the business of a credit provider; or

batr)lks, a?alglfor Cl(.)pSt't.Ut'on?jl reasons, could not be the — prohibiting the defendant from being a director of a corporate

subject of a disqualification order. credit provider.

Where considered to be appropriate by the presiding The Court may order that a prohibition is to apply permanently,
judicial officer, the court may sit with assessors. Thesdor a specified period, until the fulfilment of conditions or until

assessors will be persons whose background and expertise gﬁﬁ'er order, or the Court may impose conditions about the conduct
ot the person or the person’s business until a time fixed in the order.

relevant to area of consumer credit. _ Before making an order the Court must consider the effect the

The Bill also establishes a fund, pursuant to section 106rder would have on the prudential standing of the credit provider.
of the code, into which money derived from the imposition  Subsection (4) prevents a person being penalised twice in respect
of civil penalties will be paid. Moneys standing to the credit©f the same conduct.

: . Clause 10: Contravention of prohibition order
of the fund will be accessible for two purposes, namely, to'A person must not carry on the business of a credit provider in

wards the cost of administering the fund and for any othegontravention of an order of the Court. The maximum penalty for
purpose approved by the Minister. this offence is $30 000 or imprisonment for six months.
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If a person is employed, or otherwise engages, in the business of If an order is in force under Part Il of tHeonsumer Credit Act
a credit provider or becomes a director of a corporate credit providef,972immediately before the commencement of this Act suspending
in contravention of an order of the Court, that person and the creda person'’s licence as a credit provider, or disqualifying a person from
provider are each guilty of an offence and are liable to a fine of $&olding a licence as a credit provider, the order has effect as if it
000. were an order of the District Court under Part 2 of this Act.

Clause 11: Register of disciplinary action . The Hon. T.G. ROBERTS secured the adjournment of
The Commissioner must keep a register of disciplinary action take
under this Act and of any assurance given by a credit provider undéh€ debate.

the Fair Trading Act 1987 A person may inspect the register on [Sitting suspended from 12.57 to 2.15 p.m.]
payment of a fee fixed by regulation.
Clause 12: Commissioner and proceedings before Court POLICE COMPLAINTS AUTHORITY

The Commissioner is entitled to be joined as a party to proceedings

and may appear personally in the proceedings or may be represented The Hon. K.T. GRIFFIN (Attorney-General): | seek
at the proceedings by counsel or other representative. o T . ’
Clause 13: Investigations leave to make a ministerial statement.

The Commissioner of Police must, at the request of the Commis- L-€ave granted.
sioner, investigate matters that might constitute grounds for The Hon. K.T. GRIFFIN: As the Minister responsible
disciplinary action. for the Police (Complaints and Disciplinary Proceedings) Act
PART 3 1985, | inform the Council that | have been provided with a
THE FUND media release issued by Peter Boyce, of the Police Com-

Clause 14: Consumer Credit Fund . ; - - :
This clause establishes tBensumer Credit Funtbr the purposes ~Plaints Authority, and the Commissioner of Police, Commis-

of section 106 of th€onsumer Credit (South Australia) Code  Sioner Hunt, in the following terms:

The Fund will be administered by the Commissioner and will A complaint has been made to the Office of the Police Com-
consist of money paid as a civil penalty under@ensumer Credit  plaints Authority which raises serious allegations in respect of certain
(South Australia) Codand interest as well as any money requiredjssues within the Prosecution Services Division of the South

to be paid into the fund under this or any other Act. Australian Police Force.
The Commissioner may invest money constituting, or forming  Given the nature and extent of these allegations, the complaint
part of, the Fund in accordance with the regulations. has been given immediate priority by the authority and an independ-

Money standing to the credit of the Fund is to be applied by theent investigation team has been formed which includes staff from the
Commissioner in payment of the costs of administering the fund andffice of the Director of Public Prosecutions, the Crown Solicitor’s

in making any other payment authorised by the Minister. Office, the Anti-Corruption Branch of the South Australian Police
PART 4 and investigative personnel from within the Police Complaints
MISCELLANEOUS Authority.
Clause 15: Liability for act or default of officer, employee or ~ Due to the seriousness of the allegations, it has been considered
agent necessary for the authority to request that the Commissioner of

An act or default of an officer, employee or agent of a person willPolice transfer several senior police officers from Prosecution

be taken to be an act or default of that person unless it is proved th&ervices to other duties whilst the investigation is carried out. These

the person could not be reasonably expected to have prevented ttignsfers are in no way to be taken as an inference that there has in

act or default. fact been any misconduct on the part of any such police officer.
Clause 16: Offences by bodies corporate However, such action is considered by the authority to be both

If a body corporate is guilty of an offence, each member of itsn€cessary and prudent to ensure an unhindered, open and independ-

governing body and the manager are guilty of an offence and liabl€Nt investigation.

to the same penalty on conviction unless it is proved that the persogt the request of the Police Complaints Authority, resources

could not by the exercise of reasonable diligence have prevented t . P -
commission of that offence. fave been made available by the Crown Solicitor to under

Clause 17: Prosecutions take the investigation. The Police Complaints Authority
Proceedings for an offence must be commenced within two years offforms me that the allegations relate to matters handled
with the authorisation of the Minister, at a later time within five yearswithin Prosecution Services Division within the last several
after that date. years. It would be inappropriate for me to make any other

A prosecution for an offence against this Act cannot be com: AP -
menced except by the Commissioner, an authorised officer under tf?MMeNt on the matter as it is within the statutory responsi

Fair Trading Act 19870r a person who has the consent of the Dility of the independent Police Complaints Authority.
Minister to commence the prosecution.
In any proceedings, a document purporting to certify authori- HEMP CULTIVATION
sation of, or consent to, a prosecution for an offence will be accepted,
in the absence of proof to the contrary, as proof of the authorisation The Hon. DIANA LAIDLAW (Minister for

or consent. . - .
Clause 18: Annual Report Transport): | seek leave to table a ministerial statement

The Commissioner must, on or before the 31 October in each yedeSu€d today by the Minister for Health in relation to the
submit to the Minister a report on the administration of this Actgranting of a permit for trial plantings of industrial hemp in
during the period of 12 months ending on the preceding 30 June ar@outh Australia.
the Minister must, within six sitting days cause a copy of the report | gqye granted.
to be laid before each House of Parliament.

Clause 19: Regulations

The Governor may make regulations for the purposes of this Act. QUESTION TIME
SCHEDULE 1
Appointment and Selection of Assessors for Court SCHOOL FIRES

This schedule provides for the appointment of panels of persons

who are representative of credit providers and persons who are .
representative of members of the public who deal with credit 1he Hon. CAROLYN PICKLES: | seek leave to make

providers to act as assessors for the purposes of disciplinag brief explanation before asking the Minister for Education

proceedings under Part 2. In any proceeding in which itis considerednd Children’s Services a question about school fires.
appropriate to have assessors it is then up to the presiding judge to | aqve granted.

e s, cach representative panel to SItWIt the. e Hon, CAROLYN PICKLES: On Sunday 5 January

SCHEDULE 2 a major fire occurred at Enfield High School resulting in the
Transitional Provisions destruction of four classrooms, which | understand were
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valued at $100 000. Media reports indicate that the fire was The Hon. R.R. ROBERTS: Last year the Opposition
deliberately lit. A spate of fires has occurred during the pasasked a series of questions in relation to the management of
12 months at great cost not only to the Government but alsGulf St Vincent prawn fishery. In particular, questions were
to students and teachers who have suffered from disrupticmsked as to why the new Minister allowed breeding prawns
and trauma as a result of these fires and the loss of thetio be removed from the fishery only five days after the
personal work and teaching aids. election, despite the fact that surveys carried out by Primary
In April 1993 the Minister, who was then the shadow Industries SAin June and November of that year confirmed
Minister for Education, said he would continue to call for that the fishery was in a worse state than when it had been

spotters’ fees of up to $500 as an incentive for members dgilosed two and a half years earlier. In response to the
the public to report crime on school grounds, and he advocafPposition’s—

ed the spending of additional funds on fire prevention. Can The Hon. L.H. Davis interjecting:

the Minister provide a list of schools damaged and the cost The Hon. R.R. ROBERTS:Don't get yourself in the net

of that damage or repairs at each school over a 12 mon#gain. In response the Opposition was told that the prawns
period? What is the number of persons charged for offencdd to be harvested or they would die before the next
relating to those fires? What steps has the Minister takespawning season, even though 80 per cent were in spawn but
since coming to office to upgrade fire prevention at schoolshad not, as yet, expelled their eggs. The Opposition called for
and does the Minister still support the payment of spottersan inquiry into the Gulf St Vincent prawn fishery only to be
fees for the public to report crime on school grounds? Finallyscoffed at by Ministers and some of their under-employed
when will this scheme be implemented and what are th&ackbenchers. However, subsequent action by fishermen
details? forced the Minister to establish an inquiry, which was carried

The Hon. R.I. LUCAS: | am pleased to be able to report 0ut by the consultant Mr Gary Morgan. MrMorgan's
that in the first eight months of the 1994-95 financial year thdindings and recommendations, even though there were no
damage to Education Department property due to arson [§rMs of reference printed, were published in the middle of
$1.2 million: the figure for the previous 12 month period, last year. _ _
1993-94, was $4.5 million. Touch wood, because it only takes N September last year licence fees for the prawn fishery
one good fire to change the figures overnight, but the worRnd a lot of other fishing licences were set which resulted in
that the department has been doing and the range of prografgd€duirement with the buy back contribution for Gulf St
look to have proved very effective for this particular financial Vincent prawn fishermen to have an up-front fee of $50 000
year of 1994-95. | am sure all honourable members would® participate in the Gulf St Vincent prawn fishery. Gary
acknowledge that loss of property to the value of $4.5 millionMorgan also had a number of recommendations. One was that
in a year is significant and too high. So, two-thirds of the way? bioeconomic study take place before fishing was to resume.
through this financial year, the range of measures that th@nother one was that a proper catch strategy, including
Government and others have introduced has reduced thaifotos, ought to be established before fishing occurred. Since
figure to $1.2 million. A substantial proportion of that that time a new Gulf St Vincent management advisory
$1.2 million has been in the past six weeks with the last fir€ommittee has been set up by the Minister for Primary

at Enfield potentially costing almost $500 000 of that/ndustries to overcome some of the problems perceived with
$1.2 million. the old regime.

The Government has implemented a range of initiatives. | @M advised that on 25 February this year the first night
One of them has not been yet, the spotter's fee. The depaﬂf fishing took place, which is almost six months from the

ment s having a look at that. There are some problems witime of the setting of the fees. Given that fishermen have been
what was considered to be a very sensible suggestion by tfjgduired to pay the $50 000 for the right to fish, given that the

then shadow Minister for Education in 1993. We are stilMinister claimed that fishing was necessary in December
considering that proposition, but the range of measures thd293: given that there has been no fishing in Gulf St Vincent

are being implemented, including the new experiment wit g almost halllf the season e(ljndhgiven that the Mi(rjlisrefr n
closed-circuit television in some high risk schools, alarm2PPosItion always supported the proposition, and in fact
systems, patrols and School Watch, which of course was igsisted, that when the fishery was closed the fishermen

program under the previous Government, and a range of othifould not be required to pay fees, | ask the following
initiatives like that, together with some small amount ofduestion: will the Minister return half the fees to the Gulf St

Vipcent prawn licence holders in line with the precedent
Which has been established and which he has supported?
The Hon. K.T. GRIFFIN: | will refer the question to the

Minister for Primary Industries and bring back a reply.

least so far this financial year.

The Hon. CAROLYN PICKLES: As a supplementary
question: the Minister may not have the information with him
but will he furnish me with the number of persons charged WEST LAKES SHORE
for offences relating to the fires?

The Hon. R.I. LUCAS: | will be pleased to try to get that The Hon. T.G. ROBERTS: | seek leave to make a brief

information and bring back a reply. explanation before asking the Minister for Transport a
guestion about the crumbling West Lakes shore.
GULF ST VINCENT FISHERY Leave granted.

The Hon. T.G. ROBERTS: The MessengeiVeekly
The Hon. R.R. ROBERTS:| seek leave to make a brief Timeshas an article on the front page that indicates that a
explanation before asking the Attorney-General, representings million repair work job needs to be done on West Lakes.
the Minister for Primary Industries, a question about fishy acknowledge that the problem of the West Lakes shore
licensing fees. (with strangers and familiar faces that stand on it) has been
Leave granted. associated with numerous Governments over a long period.
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The problem is now with the current Government and the The Hon. T.G. ROBERTS: As a supplementary: in the
problem is getting worse. There is concern by residents thatecond part of my question | asked: was a levy on residents
if something is not done shortly injuries will occur due to thebeing considered?
problems associated with the deteriorating pavement and area The Hon. DIANA LAIDLAW: No. | have seen reports
that is supposed to be designed to stop any erosion ahat a levy has been considered. No options have been
people’s foundations and yards. presented to me, and | have not considered it. It may be that
ome suggestion would be put to me in the context of the
dget; but it has not been presented to me and | would wish
fo discuss it with the local council and it in turn with
residents.

The article goes on to state that the figure that the Marin
and Harbors quoted on 1989 prices, which recommend
$3 million to be spent. That figure is now double that—abou
$6 million is the estimate given by the Minister. As | said, |
am not laying the problem at the doorstep of the current
Government, but the current Government has to make MODBURY HOSPITAL

provision for it. What provisions will be made in the next The Hon. SANDRA KANCK: | seek leave to make a
budget for maintenance works for the West Lakes foreshoredrief explanation before asking the Minister for Transport,

and is it true that the Government is considering arecommer}épreseming the Minister for Health, a question about the

dation that all houses with West Lakes boundaries will b rivatisation of pathology services at Modbury Hospital.
levied a particular amount to finance the maintenanc Leave granted

i i ?
required to prevent any further foundation breakdown The Hon. SANDRA KANCK: In accordance with the

The Hon. DIANA LAIDLAW: | appreciate the honour- Government’s desire for the public hospital system to be run
able member’s generosity in not laying the responsibility atmore efficiently’, the pathology services at Modbury
my doorstep because itis one of a number of difficult fundingHospital were put out to tender, with Gribbles Pathology
issues that this Government has inherited. The honourablseing the ultimate winner. | have been informed that people
member did not comment on the fact that the former Governwithin the industry are confused about the tender process.
ment commissioned a report on the extent of the troubl&hey understood that the tender was to provide the same, not
around the shoreline of the West Lakes’ lake. That was variant, service as the one that the IMVS had been provid-
commissioned in 1988. The report, when released thing. However, my informant tells me that Gribbles Pathology
following year, indicated that the cost would be at a minimumis operating with less than half the staff that IMVS employs
$3 million. It also recommended that the work be completecand is sending all histopathology tests to its laboratories at
by 1994. As | recall, no money was spent on that during th&vayville. Furthermore, most of the microbiology and alll
last five years of the Labor Government. Certainly, from thecomplex non-profit tests are sent to IMVS or elsewhere, and,
correspondence that | have seen, the member at that timentil recently, evening work was taxied to Wayville. My
Mr Hamilton, was very angry with the former Government questions to the Minister are:
and his colleagues for their lack of diligence on this matter, 1. Can the Minister confirm that the tender put in by
and with the developers. IMVS was on the same basis as the winning tenderer,

| am not surprised, because, as he indicated, the extent 6fibbles; that s, for a complete service? .
the problem has increased, and so has the cost for fixing it. 2. If the tender was for a direct replacement service, on
During the period 1989-94, when the report recommendeWhat basis was the decision made that a private pathology
that all work be completed by 1994, the former GovernmentService, not IMVS, would provide the service at Modbury?
during the latter part of 1991, gave a sum of $380 000—far 3. Can the Minister advise whether it is true that a lot of

short of the $3 million plus that the report indicated wasthe microbiology and all complex non-profit tests are sent to
necessary. IMVS for processing? If so, was this costed into the cost of

] . Gribbles providing the service?
ab(ﬁﬂ ?ht?ggurable member:What has Joe Rossi got to say 4. In an out-of-hours emergency, what time delays would
’ the Minister expect could occur in getting the results of

The Hon. DIANA LAIDLAW: He also had a lotto say, pathology tests, and does he consider that lives could be
just as the former member did. Both of them are justifiedjeopardised by this delay?
because the public liability concerns for the Governmentare 5. Is Gribbles providing the same service, or merely a
enormous in this respect. | have been to the site, and the waymilar service, as IMVS previously provided at Modbury
that the cement is being eaten into and the reinforcing ste@{ospital?
rods are being eroded is dramatic. The extent of the problem The Hon. DIANA LAIDLAW: | will refer those
is dramatic. | am trying to recall the figure that was given |aSt]uestions to my colleague in another place and bring back a
year. | think it was $1.2 million. The extent of the problem reply. | suspect the answer may indicate that the services are
in the last report that | have received is that we are likely ttetter.
be up for a further $17 million as the amount that would need
to be spent over the next 14 years to reconstruct the original PAROLE BOARD
bank protection which is progressively failing. Since 1989,
when the report was given to the former Government that The Hon. A.J. REDFORD: | seek leave to make a brief
there would be a minimum cost of $3 million, the estimatedexplanation before asking the Attorney-General, representing
cost now is $17 million. Work has begun. Some problemghe Minister for Emergency Services, a question about the
were encountered when they started the work because of tharole Board and its liability.
soil. | believe that the estimate of $17 million that | was given  Leave granted.
before the most recent work started has probably escalated The Hon. A.J. REDFORD: | draw members’ attention
since because of the nature of the soil with which they aréo the decision of the South Australian Full Court in June
having to work and how to secure the embankment. 1994 in the case dwan v State of South AustralBriefly,
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the facts were that Mr Swan, now aged 16, sued the State ofve a duty of care to ensure the protection of the public
South Australia and, in particular, the Parole Board and th&here they know that the public may be at risk when a person
Department for Correctional Services. He alleged that ais released on parole?

various times he was assaulted and raped by a Mr Sincock 2. Will the Parole Board take into account the safety of
between 1 March 1987 and 19 April 1988. At the time thethe public in future decisions by the Parole Board concerning
boy was aged eight. the release of offenders?

Mr Sincock had been convicted of a number of counts of 3. Is it likely that prisoners will now be released from
unlawful sexual intercourse, indecent assault and thprison in the absence of prior psychiatric assessment and in
abduction of a male person of the age of 14 years in 1984ases similar to Sincock where they still have paedophilic
When he was released on parole, he had four years of hisndencies?
sentence to serve. A number of conditions were placed on his The Hon. K.T. GRIFFIN: | will refer those questions to
release on parole, including conditions that he not associatay colleague the Minister for Correctional Services and bring
with children under the age of 14, except in the presence dfack replies.
another adult, and that there be a complete medical and
psychiatric assessment and that a treatment program be TRAFFIC FINES
undertaken by him. No assessment and treatment program )
was undertaken, despite the fact that the psychiatrist treating The Hon. M.S. FELEPPA: | seek leave to make a brief
him in prison reported that Mr Sincock's paedophilic €xplanation before asking the Minister for Transport,
tendencies remained with him. representing the Minister for Local Government, a question

From March 1987 until April 1988 Mr Sincock associated 2bout council traffic fines.
with a number of children under the age of 14, contrary to his  Leave granted. ]
parole conditions. It was estimated that there were at least The Hon. M.S. FELEPPA: The Thebarton council seems
eight such children. The contact included staying overnighfortunate to be able to raise 20 times more revenue through
unsupervised at his flat premises. It was also found that frorffaffic fines per head of population than comparable councils.
17 September 1987, some four months after the activity hadihis has been made possible by retaining a security firm to
commenced, the Department for Correctional Services wagsue summonses for the recovery of unpaid traffic fines. The
aware of these associations, or at least was aware that thajfangement with the security firm is imprecise, and lacks the
were likely to occur, from information received from more formal and documented arrangements required for
Mr Sincock’s associates. Despite that, no surveillanc&ontracts for outsourcing of services by a local government
program was instituted. Mr Sincock’s mere denial wascouncil.
accepted without checking. They accepted his word. The plot thickens when it is realised that the council’s only

This failure allowed Mr Sincock to continue to associateParking inspector is a director of the security firm which has
with children under the age of 14 for some time. Numeroughis casual arrangement with the Thebarton council. Between
sexual assaults took place upon those boys, including sevefie parking inspector and the security firm, it is not so much
assaults upon the young Mr Swan. The assaults continuediconflict of interest but an opportunity for a compact of
until Mr Sincock was arrested by the Port Adelaide CIB oninterest to the mutual advantage of both. The more infringe-
19 April 1988. When they searched his premises, they founfnent notices, the more unpaid fines, the more summonses
paedophilic pornographic material, including pictures ofissued by the security firm. Business was booming for the
naked children. It was alleged and subsequently upheld thggcurity firm to the advantage of the parking inspector. The
the department had failed to supervise Mr Sincock adequateilebarton council was also on a winner to the extent of a
on his release and failed to provide resources and give su¢Ruch higher level of income from parking fines.
directions as would ensure his proper and adequate supervi- The Sheppard Consulting Group has investigated the
sion. It was put to the court that there was no responsibiliynatter because of the number of complaints. As reported in
at law by the State, but that submission was rejected by thé@e Advertiserof 18 February 1995, they say there is no
Full Court. Indeed, the court said that there was a duty of car@vidence of impropriety, but it warned that the links between
owed by the Parole Board through its parole officers and théhe council and Argus Security ‘appeared too cosy’ and that
Department for Correctional Services in situations such ainuendo could develop. Thadvertisersays that it is a
this. The court said: damning report that concludes, amongst other things, that the

Here a convicted paedophile was released on stringent conditiorft uncil has been unwilling or unable to deal effectively with

of parole. He did not comply with the obligation to refrain from the concern relating to Argus Security. _
associations with children under the age of 14, exceptin the presence Since the first reports, the council has acted by moving the

of another adult. He was blatant in his non-complianc&he \A)oarking inspector to alternative duties and discontinued its

defendant. . learnt of the possible breach of conditions and kne ; S ;
that the children were associating with Sincock at his home. Th elationship with Argus Security. It has also brought a halt to

defendant learnt of it from Sincock’s associatedf an officer in he practice of issuing double fines, that is, fining people on
charge of a prison knows that a prisoner has escaped, has a weaghe way in and the way out of a particular section of a road
and is moving towards his enemy’s house, should not the officededicated to buses. My question to the Minister is: now that
come under a duty of care to do something to safeguard that enemyfe Thebarton council has changed its practice, will the
The court went on and said that the public policy would notMinister please assure this Council that there are no cases of
deny a duty of care towards the plaintiff imposed on thethis sort in any other council area? | also ask that the Minister
defendant in these circumstances. Quite clearly the court feffive thought to the prospect of the council’'s refunding those
that the department and parole officers in question had fallepeople who were fined under the ludicrous system which was
down in their duties. In the light of that decision, my operating in Thebarton.
questions to the Minister are as follows: The Hon. DIANA LAIDLAW: | will refer the honour-

1. What are the cost ramifications to the Department oble member’s question to the Minister and bring back a
Correctional Services and the Parole Board given that theseply.
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POWER OF ATTORNEY the matter with a view to tightening up the procedures in so
far as it is possible for him to do so; and, if not, why not?

The Hon. T. CROTHERS: | seek leave to make a brief The Hon. K.T. GRIFFIN: The answer to the first
statement before asking the Attorney-General a series @fuestion is ‘No’. The answer to the second question is ‘No’.
guestions on the subject of power of attorney in Southilhe answer to the third question is ‘No’. Rather than just
Australia. giving those bald answers, | think it is appropriate that | just

Leave granted. expand a little.

The Hon. T. CROTHERS: In an article on page 4 of the The Hon. Anne Levy: Standing Orders prevent you from
Advertiserdated Monday 6 March this year, written by Janedebating the reply.
Read and headed, ‘Fears of fraud in legal kits,’ the following The Hon. K.T. GRIFFIN: | am not debating it.
appeared: The PRESIDENT: Order! The Attorney-General.

Elderly people have been left wide open to financial abuse by the  The Hon. K.T. GRIFFIN: Notwithstanding the brevity
creation of ‘do-it-yourself’ power of attorney kits, industry experts of the answers to the questions, | think it is important to give
have warned. The $10 kits available from the Lands Titles Office hag, little information to establish the basis for those answers.

trivialised the process of granting power of attorney and created thepe fact js that the kits available through the Lands Titles
potential for gross fraud, a meeting of lawyers and landbrokers sai i d th | h 2 d
last week. ice and the Legal Services Commission were prepare

Power of attorney is the ‘single most powerful document thatoecause the Lands Titles Office was concerned that an undue
anybody could be expected to sign’, according to the President of t@mount of time was being spent at that office in over the
Australian Institute of Conveyancers, Mr Michael Psarros. counter inquiries about how to fill in stationers’ powers of

‘The home kit has fooled people into thinking they are filling in ; - : ;
nothing more serious than an application form. They are not beingttomey' Whilst the Lands Titles Office was prepared to give

given any advice before signing power of attorney documents, angOme .infor_matio.n over the Countgr, it took th_e \./iewlthat, if
this has created an opportune environment for fraud.’ in conjunction with the Legal Services Commission, it could
Further on the article states: develop an appropriate kit which would provide all the

Mr Andrew Warwick, an Adelaide conveyancer, said meetingsmformatlon that was needed to enable all the forms to be

of industry leaders had warned the Government of the dangers of ttf@Mpleted, including the correct forms, that would be a
kits and had been ignored. Now cases of financial abuse of elder§ervice to the public. | agree with that. The fact is that, no
people were highlighting just what they had foreshadowed, he saignatter how much one seeks to give people advice that there
Indeed, he went on to cite the case of Ruth who, after signinig & better way of doing it, they will always go to a stationery
a power of attorney, was left with nothing after her son hacshop in order to obtain the stationers’ powers of attorney or
transferred all her assets into his name. The article continue#lls, for example. _ _

Mr Dale Carman, a solicitor who also fought the introduction of When I was doing some private legal practice, one of the
the kit, said the power of attorney process should be made harddfajor causes of concern to those who were left to carry the
not easier, to prevent people signing forms without advice. burdens of a deceased estate—the relatives in particular—was
In fact, he went further and said: that the stationers’ forms in relation to wills had been

Power of attorney documents should also have to be registeremadequately prepared, and additional cost was imposed in

) . trying to sort out the legal consequences of improperly
In fairness to the Attorney, the same article states: completing stationers’ forms of wills. But, with powers of

.. . the Attorney-General, Mr Griffin, said there had always beergttorney, on the basis that there will always be people who
some risk of fraud. will want to do their own thing rather than getting legal
In view of the number of prominent people in this field in advice, | was prepared to support the preparation of a
South Australia who have expressed mounting concern ovglomprehensive kit which drew attention to the concerns of
this issue, | direct the following questions to the Attorney: the legal profession and others that inadequate information

1. What guarantees will the Government give to peoplenay be given to people who execute those documents.
who are fooled by the nature of the $10 kit issued by the The Government gives no guarantees in relation to the kits
Lands Titles Office into giving power of attorney and, if no and | do not intend to give any. They are a service to the
guarantee is forthcoming from the Government, why is thapublic, designed to assist members of the public to complete
so? powers of attorney rather than providing no assistance when

2. Will the Attorney consider taking up the suggestion ofthat is obviously sought from officers of the Lands Titles
Mr Dale Carman to have all South Australian executed poweOffice. The same might apply to the Legal Services
of attorney documents registered so as to prevent peop@ommission, where requests for advice are received on a
presenting documents that have been revoked or changefiirly regular basis. | must say that the Legal Services
Finally, but by no means exhaustively, in respect of question€ommission has a number of programs and brochures which
that could be developed— involve a do-it-yourself approach—do-it-yourself divorce, for

Members interjecting: example—designed to save legal costs and also to provide

The Hon. T. CROTHERS: The Government says ‘Hear, some expert guidance to members of the public who either
hear!” and | am glad they agree with me, because since thegannot afford or do not want to make arrangements to have
introduced the second measure in respect of the WorkCovéinemselves properly represented. | have no difficulties with
Bill, they have been looking in an exhausted and dazed statle issuing of the kit. The price is $10.
altogether, given the 9 000 or 10 000 people who assembled The Law Society and the Australian Institute of Convey-
outside the Chamber in 100 degree heat. Finally, howeveancers are concerned about the availability of these kits. They
but by no means exhaustively, certainly from one member ofirgue for more stringent controls over the execution of
the Opposition who is absolutely re-invigorated: powers of attorney. Short of banning stationers and others

3. Given the levels of concern that are being expressefilom selling or making available these sorts of forms, | do not
over present power of attorney documentation, will thebelieve it can be policed even if we wanted to police it. In any
Attorney give this Council an undertaking that he will re-visit event, one has to remember that even when making a power
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of attorney with a lawyer, whether it is an ordinary or forced to undergo the invasive procedure of having to give
enduring power of attorney, these powers of attorney last fablood. My questions to the Minister are:

years and, provided there is no evidence of revocation, they 1. Will the Minister review this section of the Act along
can be acted on 25 years hence. If they have been drawn bye same lines as requested in my question about the Road
a lawyer the same consequences may well flow in 10 or 20raffic Act?

years time or whenever the person who is the grantee of the 2. Will the Minister tell the House what is the definition
power of attorney comes to exercise the responsibilities of aof a vessel?

attorney. So, | do not think it matters who prepares those sorts 3. Will the Minister examine why there is a need to take
of documents. They can always be the subject of fraudulerdtompulsory blood samples from skiers who are involved in
action at some time in the future and | do not think there isan accident?

anything one can do to avoid that possibility. The Hon. DIANA LAIDLAW: The former Minister for
The Hon. T. Crothers: | am not in disagreement with Transport, who introduced this Bill in terms of a vessel, has
that. indicated to me that she recalls that there is such a definition,

The Hon. K.T. GRIFFIN: Okay. The other issue is and | will find it for the honourable member and bring back
whether they should be registered. | have seen nothing thatreply on that matter next week. In the meantime, | will have
convinces me that we ought to impose upon all the citizenthe other matters to which the honourable member has
of this State an obligation to have their powers of attorneyeferred investigated. | can assure him that work has com-
registered at the Lands Titles Office, whether or not theymenced on the matters that he raised a couple of weeks ago
relate to real estate. The fact is that they can be depositediatrelation to younger people and blood alcohol testing, and
the general registry office, which is a public registry, so that am keen to speak to him further on that shortly.
they are on the public record, but that does not mean that at
some stage they will not be revoked, and people will forget POISONOUS SUBSTANCES
to lodge a notice of revocation. That is the problem with
registration: if you have a public or even a private registry 1 he Hon. CAROLINE SCHAEFER: | seek leave to
(and who has access to this registry is another issue in itselfj}ake a brief explanation before asking the Attorney-General,
the fact is that people will always forget either to update epresenting the Minister for Primary Industries, a question
changes by registration or to register revocations. So, witgPout labelling of poisonous substances.

respect to those who are recommending registration, | do not L€ave granted. _ _
think it is a workable course of action to pursue. The Hon. CAROLINE SCHAEFER: Inrecentyearsit
In relation to the last question, | do not think there arehas become obligatory under the Farmsafe code of practice

significant levels of concern within the wider community InStigated by the South Australian Farmers Federation for
about powers of attorney. There are certainly concerns amo grmers to undertake chemical users courses. The aim of this
the legal profession and the Institute of Conveyancers, but'f that they be better informed to use farm chemicals safely.
would suggest that the level of inquiry about powers ofOn Eyre Peninsula a series of courses, which have been
attorney, the Lands Titles Office and the Legal Service ntroduced recently, are available specifically for women in
Commission (and | do not have details of the levels specifilaMiNg, and one of these women has raised her concerns
cally, but | am told that they are quite significant) would With me on this issue. There is to be a change to the national
suggest that members of the public have welcomed at leaP€!ling code phased in over five years, beginning in July
some other information and advice other than having to gg29° and, although my constituent's concerns are specific to
to a professional adviser and pay a large amount by way ‘iﬂfm chemicals, appar_ently t.h's change appl_les equally to all
costs to have a power of attorney prepared. | have noted the' ated substances, including pharmaceutical drugs.
concerns which were referred to in thelvertiserof 6 March. The changes will include the following: removal of all 'S

I am not persuaded that the Government ought to be takin@lings on labels, and removal of all red warnings, so that
any initiative to make it more difficult for people to execute WOrds, such as ‘poison’, ‘warning’ and ‘caution’, which are
powers of attorney or to add additional costs to the prepardiomally labelled in red, will now be written in black, half the
tion of documents to assist them to order their affairs in &12€ Of the largest writing on the label. A letter from my
proper manner. constituent states:

The new warnings will be written in black and are very ambigu-
BLOOD TESTS ous. Many labels include a large percentage of black writing, and if
warnings are to also be in black they will not be readily recognisable

. . . as warnings. | feel the labelling of all potentially hazardous
The Hon. T.G. CAMERON: | seek leave to make a brief g hstances should be made more noticeable to the consumer, not

explanation before asking the Minister for Transport aess.
question about compulsory blood tests of injured person y questions are:
including water skiers, under section 74 of the Harbors and "1~ |5 the Minister aware of these imminent changes?

Navigation Act 1993. 2. Is he aware of the reasons for their introduction?

Leave granted. . . 3. Does this State concur with their introduction?
The Hon. T.G. CAMERON: This section of the Harbors 4. Is South Australia able to do anything to halt this

and Navigation Act makes it compulsory to take blood fromgeemingly pointless change to standards?

a person apparently over the age of 14 years who is injured The Hon, K.T. GRIFFIN: | will refer the questions to my

in an accident involving a vessel. | am unable to find any;jleague and bring back a reply.

definition of a vessel in the Act, but | will come back to that.

I recently asked a question in relation to this matter regarding DEPARTMENTAL RESOURCING

the Road Traffic Act and it would appear that again we could

have a situation where if children or people injured on The Hon. M.J. ELLIOTT: | seek leave to make a brief
Popeye for example, were taken to hospital they could beexplanation before asking the Minister representing the
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Minister for the Environment and Natural Resources a GOVERNMENT ADVERTISEMENTS

question about the resourcing of both the department and the

Environment Protection Authority. The Hon. ANNE LEVY: | seek leave to make a brief
Leave granted. explanation before asking the Minister for the Status of
The Hon. M.J. ELLIOTT: The State Government's Women a question about guidelines for Government adver-

intensified push for public sector job cuts has failed to takéiseLrgg\?;SQranted
into account the impact of cuts on a department’s ability to : :
fulfil its role in serving the community. | have been told that 1 e Hon. ANNE LEVY: It has been drawn to my

the Department of Environment and Natural Resourceditention that the Minister for the Status of Women in New
outh Wales, who comes from the same political Party as the

which is already under-resourced for its large and important -~ . o :
y g b rﬁllmster, has introduced guidelines which apply to all State

role, is in the process of looking at how it can achieve cuts o -
between 5 and 10 per cent. The joke going around is that overnment advertising placed by the Government of New
outh Wales as well as advertisements placed by any

is now the ‘Department of Environment and No Resources’;

L .___Individual or company on Government property, which
_ One example of how this will impact on South Australians;, ,jes 1 ses; trains and so on. The 10 guidelines, of which
is the effect on our fledgling environmental watchdog, th

Environment Protection Authority, which only officially 8 have a copy, refer to such things as: does the advertisement

. h . ontain suitable models for girls and young women; does it
begins operations on 1 May. By national standards the EPr flect the fact that girls may aspire to careers in trades,

is already the most under-resourced body of its kind in,iinasq and the professions; does it reflect contemporary
Australia. Already concerns have been raised about a numb mily structures; does it take into account that women and

ofissues with which the EPA has to deal. There are fears th%'rls are fearful of violence and concerned about the use of

the organisation is not going to cope with its workload WIthviolent imagery; does it avoid overt violence; does it avoid

its current funding levels. Now there is concern that five of : . ; P
80 EPA positions will be axed. using stereotyped images of beauty; does it reflect Australia’s

. ) ethnic mix; does it show indigenous and non-indigenous
Many of the EPAs responsibilities have been in theaystralians working together constructively; does it portray
spotlight in recent times, including issues such as wastg|der women as active, confident and healthy; and does it
management, with even the Environment Minister himsel§now women as being informed and interested in financial
admitting that dumping practices in South Australia argmqatters?
appalling. Then we have the EPA's policing of environmental  aq | say, these guidelines, of which | have given a brief
standards about which there has been ongoing complaints aggbis, are to apply to all advertising placed by the New South
concern that standards have never really been enforced. TQgjes Government and to all advertising that is placed on
copper ch(ome arsenate spill in the South-East and a numbggyvernment property. The Advertising Federation of
of road spills are only recent examples. Australia has endorsed the guidelines and the Minister for
Satisfactory protocols have not been established to de@ldministrative Services, who will be ensuring that the
with contaminated soil sites. An example is the Australiarguidelines are adhered to, has welcomed them and stated that
National’s contaminated Islington site, where there istwill ensure that money is not spent offending people. The
evidence of asbestos, arsenic and other toxic materials on thgo Ministers concerned in New South Wales are both
site. | understand that the current EPA stance is not to forc&omen.
a proper clean-up butinstead to dump a metre of clay-based Has the Minister considered production of the same or
soil on top of the contaminants. Again, contaminants fronsimilar guidelines in South Australia, both for Government
previous pesticide use have been found on the land at thedvertising and for advertising on Government property,
Blackwood Forest reserve, and it is contaminated quitgvhich would, of course, include the buses which, even under
heavily, | understand. One current proposal is to locate &ée tendering system, remain Government property? If the
school there and cover the affected land with asphalt. Minister has considered such guidelines, will they be
An honourable member interjecting: implemented in South Australia and, if so, when? If the
The Hon. M.J. ELLIOTT: That's right; the list goes on Minister has not yet considered it, will she do so as a matter

and on. Much work still has to be done to establish propeff urgency?

protocols for contaminated site clean-up, waste management 1he Hon. DIANA LAIDLAW: | am aware of the

and general enforcement of environmental standards. In trlidelines, and | have to acknowledge that | found many of

light of this heavy workload, there is grave concern at thénem to be a very useful guide to people in the advertising

allegations that the EPA will have funding cuts even befordndustry, and to Government, in terms of conceiving the

it officially begins operation. My questions are: advertlse_ment in the first place, and then by_the agency that
1. How will the Government's budget and public SectorWould ultimately have to accept the advertisement. | was

cuts impact on funding and resources for the Department &'?ase.d to learn from the honourable member that. ;he
Environment and Natural Resources? guidelines have also been accepted by the Advertising

. . . Federation of Australia; of course, that would be a necessary

2. What plans does the Minister have regarding funding, e requisite. Certainly, in my view, it shows greater maturity
for and staffing levels of the Environment Protection by that body. | have been upset in the past, and | know that
Authority? IS it going tobea go_od law with no enforcementgome members opposite have also expressed concern, about
because there is no-one to do it? the nature of advertising and the portrayal of women on

3. Will the Minister assure the Council that the Environ- pyses.
ment Protection Authority will receive adequate resources to  |n the past couple of years a great deal more discipline has
enable it properly to carry out all its functions? been shown by the agent carrying out the work on behalf of

The Hon. DIANA LAIDLAW: | will refer the questions TransAdelaide, formerly the STA. In terms of public
to the Minister and bring back a reply. transport, Buspak has been engaged in and has the responsi-
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bility for accepting the advertising material on buses. Buspakhere is still a long way to go before that matter is finally
has the guidelines that have been developed bthrough the court process.
TransAdelaide, and there is no controversy about the material It also needs to be recognised that Justice O’Loughlin’s
on buses this time as there was a number of years ago. decision related to the process and not to the merits of the
I have not taken the matter further, in terms of exploringcase. So, it is in the nature of a preliminary issue rather than
the issue with my colleagues, but | certainly will undertakedealing with the substantive questions which arose out of the
to do so. We will look at the merits of all those guidelines. Itdecision by the Federal Minister for Aboriginal Affairs.
may be that we will not accept all of the guidelines in South ~ So far as the first question is concerned my answer is: no,
Australia; we may wish to add some other elements that wewill not outline the matters which the Crown Solicitor has
would consider important and relevant to our State. ldiscussed with Westpac; they are confidential and | am sure
understand that it would have to be discussed with a varietthat the honourable member, if she were Minister and still
of people; my colleague’s views would be important in thatdealing with this matter, would take a similar position. Of

respect. Certainly, | will pursue it further. course, it follows the precedents that have been set by my
predecessors—not just the immediate predecessor—that we
HINDMARSH ISLAND BRIDGE do not table in the Parliament or make public the details of

the Crown Solicitor's opinions; nor do we canvass in the

The Hon. BARBARA WIESE: | seek leave to make a public arena the basis upon which matters might be discussed
brief explanation before asking the Attorney-General awith a view to resolving matters which are likely to be the
guestion about the Hindmarsh Island bridge. subject of court action.

Leave granted. That, of course, is always the possibility with a matter as

The Hon. BARBARA WIESE: As members willrecall, complex as the Hindmarsh Island bridge, whether it is in
some weeks ago the High Court brought down a decisiofelation to the Federal Minister or the State’s agreements
which overturned the decision taken by the Federal Ministegntered into by the previous Government. There is quite
for Aboriginal Affairs to stop construction of the Hindmarsh obviously the potential for litigation by disenchanted parties.
Island bridge. A number of developments have occurred since As to the second question, the Government has not
that time, the most recent of which was the news this weekeached a final conclusion about the course of action it should
that the shadow Minister for Aboriginal Affairs had taken pursue. They are matters which obviously are significantly
documents relating to Aboriginal women’s business andiffected by the actions of the Federal Minister and by the
photocopied them. That has quite understandably led tlitigation that has ensued. The Government is still considering
considerable community outrage and concern and, justs position but it is a matter of some difficulty because, if one
yesterday, at the International Women’s Day luncheon aloes recognise that the decision of the Federal Court relates
motion was put deploring this action and calling on theto matters of process only, it leaves many other legal issues
Federal shadow Minister to resign. still up in the air and also it creates a significant problem if

Also, the Federal Minister for Aboriginal Affairs has there is an appeal because no-one really knows what the
expressed an intention to appeal against the High Coufutcome of the appeal may be. The honourable member must
decision. A couple of weeks ago, the Attorney-General alsgurely realise from her own involvement in this matter that
made a ministerial statement upon the release of the Highis not something that is now going to be easily resolved,

Court decision in which he indicated a number of things. largely because of the actions of the Federal Minister, but
Members interjecting: they will be issues that will be further explored and clarified

The PRESIDENT: Order! in the public arena when the matter does finally get to the

The Hon. BARBARA WIESE: Among the matters he Federal Full Court.

addressed was the statement that the Crown Solicitor had

been authorised to have discussions with the Westpac

Banking Corporation to explore various options. He stated at

the time that those discussions had not come to any conclu-

sion pending the court case. The Attorney-General also

indicated that, notwithstanding the High Court decision, there LUMBERS. GAS FITTERS AND ELECTRICIANS
was still uncertainty because of the possibility of appeals an ' BILL

other steps that might be taken by the parties. My questions

to the Attorney are: _ The Hon. K.T. GRIFFIN (Attorney-General) obtained
1. Will he outline the matters discussed by the Crownieave and introduced a Bill for an Act to regulate plumbers,
Solicitor with representatives of Westpac? gasfitters and electricians; to repeal the Electrical Workers
2. What steps other than appeals does he envisage migitid Contractors Licensing Act 1966; to amend the Gas Act
be taken by relevant parties following the High Court1988, the Sewerage Act 1929 and the Waterworks Act 1932;

decision? and for other purposes. Read a first time.
3. Has the State Government now determined its own The Hon. K.T. GRIFFIN: | move:
position and, if not, when can it be expected? That this Bill be now read a second time.

The Hon. K.T. GRIFFIN: One matter that does needto As part of the review of all consumer legislation, the
be corrected in the honourable member’s explanation is thategislative Review Team reviewed the Builders Licensing
it was not a decision of the High Court; it has not reached thé\ct 1986. The review team has identified a number of issues
High Court. It was a decision of the Federal Court beforerequiring resolution. These issues are discussed in a proposal
Justice O’Loughlin. My understanding, at least from thepaper which will be released for public comment over the
media, is that the Federal Minister was proposing to appeahext month. Concurrently with this review, the Government
and that would presumably go to the Full Federal Court. Schas made decisions with respect to the corporatisation of
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EWS and ETSA and it was agreed that the responsibility foare operating as a partnership, and only the partner with
the licensing of plumbers, gasfitters and electricians béechnical qualifications will be allowed to carry out the work.
transferred to the Minister for Consumer Affairs. To achieve |t is not intended that the Commissioner for Consumer
this, it was agreed that this matter would be considered by thaffairs, in taking on the licensing function for the three
Legislative Review Team as part of its review of occupationabccupations, will be carrying out the technical assessment or
licensing; in particular, the suitability of the Builders audit functions associated with maintaining standards of work
Licensing Act as a vehicle for the future regulation of theperformed by licensees. This functions will be more appropri-
occupations was to be examined. ately carried out by industry regulators under separate
In order to assist the review team, a short term workingarrangements.
party was established to report on the need for continued As with other new consumer legislation, the Bill provides
regulation of the occupations and to examine the implicationfor the Commissioner for Consumer Affairs to take action on
of accommodating the occupations under the Buildergomplaints and lodge disciplinary proceedings with the
Licensing Act. The working party included representativesadministrative and Disciplinary Division of the District
from all major industry parties and licensing authoritiesCourt of South Australia. The Commissioner for Consumer
involved with these occupations. The Legislative ReviewAffairs will perform the same role under this Bill as under the
Team considered the report of the Working Party for theother licensing and registration jurisdictions currently
Regulation of Electricians, Plumbers and Gasfitters anddministered by the Commissioner. Apart from the issuing
supported recommendations which involved the drafting obf licences and registration (based on recommendations of the
a new Bill as it was concluded that the existing Buildersadvisory panels), the Commissioner is involved in the
Licensing Act would not be able to accommodate these newssessment of business licences.
jurisdictions in a workable format. While assessment methods in all three occupations are
The review team proposed that— currently competency-based to some degree, the industry
- existing legislation relevant to the licensing of electri- training organisations associated with all three occupations
cians, plumbers and gasfitters be repealed; and have either developed, or are in the process of developing,
licensing of these occupations be continued under theational competency standards. When these are finalised,
new Bill which provides for a competency-basedtraining courses based on the standards may be accredited
approach to occupational and business licensing andirough the new Accreditation and Registration Council
a streamlined administration vested with the Ministerwhich will also approve training providers.
for Consumer Affairs (with the licensing authority to  The Bill anticipates this approach by removing the direct
be the Commissioner for Consumer Affairs); function of examination from the advisory/examination
notlng that the longer term objective of this approach is— boards currently in existence. There are currently four
to provide a comprehensive new framework foradvisory and examination boards established under the
occupational and business licensing in the buildingegislation which will be repealed with proclamation of the
industry encompassing these principles, following thehew Bill. These are—

completion of further consultation with the industryon - the Sanitary Plumbers Examination Board;
outstanding issues relevant to the licensing of builders; - the Plumbers Advisory Board,;

and - the Gasfitters Examining Board;

to repeal the Builders Licensing Act and incorporate - the Electrical Advisory Committee.

the licensing and registration provisions under neWsach of these boards performs functions related to the
legislation at some later date. technical assessment of applicants for licences or registra-

This Bill repeals the Electrical Workers and Contractorstions. The Bill proposes to streamline these four organisations
Licensing Act 1966 and amends the Gas Act 1988, thento two advisory panels and to upgrade their role to ensure
Sewerage Act 1929 and the Waterworks Act 1932. that they do not place artificial entry barriers to the occupa-

A new system for the licensing of contractors and thetion or business. The Bill provides the power to establish the
registration of workers in the three occupations will bepanels by regulation and to define the functions further
established. This means that persons carrying on the businagsough this means. This process will allow for flexibility to
of electrical, plumbing or gasfitting work, will be required to alter the panel arrangements as more training providers,
be fit and proper persons and will be assessed on theipproved through the Accreditation and Registration Council,
business knowledge, experience and financial resourcester the field. In the meantime, the regulations will propose
before being granted a licence. The person performing thghat the panels are given an overseeing role in the technical
actual work will be required to hold the appropriate technicahssessment process rather than the direct function of examin-
qualifications and be registered as a worker. ing applicants. Both existing examination boards already

While this system is broadly similar to the existing delegate the examination role to TAFE or other organisations.
builders licensing legislation, the new Bill establishes a much  While the major direct impact of the proposal will be on
more flexible framework and significant opportunities forexisting and prospective licensees/registrants, the Bill will
streamlining current regulatory imposts on business. Foiave the same direct and indirect benefits on the South
example, where a person requires a licence and registratiofustralian economy arising from the removal of an over-
this will be able to be issued with one application form andrestrictive regulatory regime and the streamlining of require-
fee. ments. Further, the relocation of the licensing function to the

If a person who proposes to carry on business as @ommissioner for Consumer Affairs will reduce the ad-
contractor in a partnership applies for a contractor’s licencaninistrative costs of three separate licensing bodies and
the entitlement to be licensed will be assessed on the basispfovide significant opportunities for further streamlining in
each of the partner’s qualifications taken as a whole. In thisonjunction with the review of the Builders Licensing Act.
situation, the licence will only be issued when the applicant$ commend the Bill to honourable members, and seek leave
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to have the detailed explanation of the clauses inserted inhas sufficient business knowledge and experience and financial
Hansardwithout my reading it. resources for the purpose of properly carrying on the business
Leave granted authorised by the licence; and
9 ’ -is a fit and proper person to be the holder of a licence.

Explanation of Clauses A body corporate is entitled to be granted a licence if—
PART 1 (a) the body corporate—
PRELIMINARY -is not suspended or disqualified from practising or carrying on an

Clause 1: Short title occupation, trade or business under a law of this State, the

Clause 2: Commencement Commonwealth, another State or a Territory of the Commonwealth;
These clauses are formal. and ) ) . .

Clause 3: Interpretation +is not being wound up and is not under official management or in
This clause contains definitions or words and phrases used in tigceivership; and
Bill. In particular, acontractor (whether a plumbing, gas fitting or (b) no director of the body corporate—

electrical contractor) is defined as a person who carries on theis suspended or disqualified from practising or carrying on an
business of performing plumbing, gas fitting or electrical work (asoccupation, trade or business under a law of this State, the Common-
the case may be) for others.worker (whether a plumbing, gas Wealth, another State or a Territory of the Commonwealth; or
fitting or electrical worker) is defined as a person who personally has, during the period of five years preceding the application for
carries out plumbing, gas fitting or electrical work (as the case maghe licence, been a director of a body corporate wound up for the

be) as a trade or occupation. enefit of creditors during a particular time frame; and

Clause 4: Non-derogation - the directors of the body corporate together have sufficient
The provisions of this proposed Act are in addition to and do nobusiness knowledge and experience for the purpose of properly
derogate from the provisions of any other Act. directing the business authorised by the licence; and

Clause 5: Commissioner responsible for administration of Act* the body corporate has sufficient financial resources for the
The Commissioner for Consumer Affairs is responsible, subject t@Urpose of properly carrying on the business authorised by the
the control and directions of the Minister, for the administration oflicence; and

this proposed Act. - each director of the body corporate is a fit and proper person to
PART 2 be the director of a body corporate that is the holder of a licence.
LICENSING OF CONTRACTORS If the Commissioner is not satisfied that the applicant meets
Clause 6: Obligation of contractors to be licensed requirements as to qualifications, business knowledge, experience

A person must not carry on business, or claim or purport to bé" financial resources but is satisfied that the applicant proposes to
entitled to carry on business, as a plumbing, gas fitting, or electricaf,2™"y ©N btutﬁlness as a contrtacicr)]r 'g partnership with a pebr'sort]twrt]r?
contractor except as authorised by a licence under this proposed P&}eS meet those requirements, the Commissioner may (subject to the
The penalty for being unlicensed is a division 4 fine ($15 000). Other provisions of this proposed section) grant a licence to the

A person required to be licensed as a contractor is not entitled Ejplicant subject to the condition that the applicant not carry on

- Pl usiness under the licence except in partnership with that person or
any fee or other consideration in respect of work performed as e
contractor unless authorised to perform the work under a licence rrg:?acl)}ggrl%g;s\onezﬁ)groved by the Commissioner.
a court (hearing proceedings for recovery of the fee or other, - AP

consideration) is satisfied that the person’s failure to be so authoriséd]! @Pplicant for a licence may appeal to the Administrative and
resulted from inadvertence only. isciplinary Division of the District Court (Court) against a decision

. ; of the Commissioner refusing the application. Except as determined
Theci‘lc?lljjrsglgéscelgzsfeliscgrf]ggg?gfiontractors are— by the Court, an appeal is to be conducted by way of a fresh hearing
1. plumbing contractors licence: and for that purpose the Court may receive evidence given orally or
2' gas fitting contractors licence: (if the Court determines) by affidavit. _ o
: - h 4 The Court may, on the hearing of an appeal affirm the decision
3. electrical contractors licence; appealed against or rescind the decision and substitute a decision that

4. restricted licence— ) i, o the Court thinks appropriate and make any other order that the case
- plumbing contractors licence subject to conditions limiting therequires.
work that may be performed under the authority of the licence— Clause 11: Duration of licence and fee and return
1. to water plumbing work; A licence remains in force (except for any period for which it is
2. to sanitary plumbing work; suspended) until the licence is surrendered or cancelled or the
3. to draining work; licensed contractor dies or (in the case of a licensed body corporate)
4. in any other way; is dissolved.

- gas fitting contractors licence subject to conditions limiting (in A licensed contractor must, at intervals fixed by regulation pay

any way) the work that may be performed under the authority of thehe fee fixed by regulation and lodge a return in the manner and form

licence; required by the Commissioner.

- electrical contractors licence subject to conditions limiting (inany  Clause 12: Licensed contractor's work to be carried out by

way) the work that may be performed under the authority of theregistered worker

licence. A licensed contractor who does not ensure that plumbing, gas fitting
Conditions limiting the work that may be performed under theor electrical work performed in the course of the contractor's

authority of a licence may be imposed by the Commissioner on theusiness is personally carried out by a registered worker authorised

grant of the licence. to carry out such work is guilty of an offence and liable to a division
Clause 8: Application for licence 4 fine ($15 000).

An application for a licence must be made to the Commissioner in PART 3

the manner and form approved by the Commissioner and be REGISTRATION OF WORKERS

accompanied by the fee fixed by regulation. Clause 13: Obligation of workers to be registered
Clause 9: Entitlement to be licensed A person must not act, or claim or purport to be entitled to act, as a

A natural person is entitled to be granted a licence if the person—plumbing, gas fitting, or electrical, worker except as authorised by
- has the qualifications and experience required by regulation foregistration under this Part.

the kind of work authorised by the licence or equivalent qualifica-The penalty for non-compliance is a division 7 fine ($2 000).

tions and experience; and Clause 14: Classes of registration

- is not suspended or disqualified from practising or carrying on aThe four classes of registration for workers are—

occupation, trade or business under a law of this State, the Common- 1. plumbing workers registration;

wealth, another State or a Territory of the Commonwealth; and 2. gas fitting workers registration;

- is not an undischarged bankrupt or subject to a composition or 3. electrical workers registration;

deed or scheme of arrangement with or for the benefit of creditors; 4. restricted registration—

and - registration as a plumbing worker subject to conditions limiting
- has not (during the period of five years preceding the applicatiothe work that may be carried out under the authority of the regis-
for the licence) been a director of a body corporate wound up for th&ration—

benefit of creditors during a particular time frame; and 1. to water plumbing work;
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2. to sanitary plumbing work; - allow modification of, or additional allegations to be included in,
3. todraining work; the complaint.
4. in any other way; Clause 23: Participation of assessors in disciplinary proceedings

- registration as a gas fitting worker subject to conditions limitingIn any proceedings under this proposed Part, the Court will, if the
(in any way) the work that may be carried out under the authority ofudicial officer who is to preside at the proceedings so determines,
the registration; sit with assessors selected in accordance with proposed schedule 1.
- registration as an electrical worker subject to conditions limiting ~ Clause 24: Disciplinary action
(in any way) the work that may be carried out under the authority ofon the hearing of a complaint, the Court may by an order or orders
the registration. do one or more of the following:
Conditions limiting the work that may be carried out under the - reprimand the person;
authority of registration may be imposed by the Commissioner onimpose a fine not exceeding $8 000 on the person;
the grant of the registration. -in the case of a person who is licensed as a contractor or registered
Clause 15: Application for registration as a worker—impose conditions or further conditions on the licence
An application for registration must be made to the Commissioneor registration or suspend or cancel the licence or registration;
in the manner and form approved by the Commissioner and bedisqualify the person from being licensed or registered;
accompanied by the fee fixed by regulation. - prohibit the person from being employed or otherwise engaged
Clause 16: Entitlement to be registered in the business of a contractor;
A natural person is entitled to be registered if the person has theprohibit the person from being a director of a body corporate that
qualifications and experience required by regulation for the kind ofs a contractor.
work authorised by the registration or qualifications and experience If a person has been found guilty of an offence and the circum-
that the Commissioner considers appropriate having regard to thetances of the offence form (in whole or in part) the subject matter
kind of work authorised by the registration. of the complaint, the person is not liable to a fine under this proposed
Clause 17: Appeals section in respect of conduct giving rise to the offence.
An applicant for registration may appeal to the Court against a Clause 25: Contravention of orders
decision of the Commissioner refusing the application. Except a#\ person who is employed or otherwise engages in the business of
determined by the Court, an appeal is to be conducted by way of a contractor or who becomes a director of a body corporate that is
fresh hearing and for that purpose the Court may receive eviden@contractor in contravention of an order of the Court is guilty of an
given orally or by affidavit. On the hearing of an appeal, the Courtoffence (as is the contractor).
may affirm the decision appealed against or rescind the decision and Each is liable to a penalty of a division 3 fine ($30 000) or
substitute a decision that the Court thinks appropriate and make amijvision 7 imprisonment (6 months).
other order that the case requires. PART 5
Clause 18: Duration of registration and fee and return ADVISORY PANELS
Registration remains in force (except for any period for which itis  Clause 26: Advisory panels
suspended) until the registration is surrendered or cancelled or thghe Minister must establish an advisory panel for plumbing and gas
registered worker dies. fitting and an advisory panel for electrical work in accordance with
A registered worker must pay to the Commissioner the fee fixed byhe regulations.
regulation and lodge with the Commissioner a return in the manner  An advisory panel established for plumbing and gas fitting will
and form required by the Commissioner at intervals fixed by thenave the following functions:

regulations. -to advise the Commissioner in respect of licensing or registration;
PART 4 -to advise the Minister or the Commissioner in respect of any other
DISCIPLINE matter relating to plumbing or gas fitting or the administration of this
Clause 19: Interpretation of Part proposed Act;

In this proposed Part, contractor, director and worker are defined toany other functions prescribed by regulation or prescribed by or
include former contractors, directors and workers (as the case mayder any other Act.

be). An advisory panel established for electrical work will have the
Clause 20: Cause for disciplinary action following functions:

There is proper cause for disciplinary action against a contractor if—to advise the Commissioner in respect of licensing or registration;

- licensing of the contractor was improperly obtained; or -to advise the Minister or the Commissioner in respect of any other

- the contractor has acted contrary to an assurance accepted by thatter relating to electrical work or the administration of this

Commissioner under theair Trading Act 1987 or proposed Act;

- the contractor or another person has acted contrary to thisany other functions prescribed by regulation or prescribed by or
proposed Act or otherwise unlawfully, or improperly, negligently or under any other Act.
unfairly, in the course of conducting, or being employed or otherwise PART 6
engaged in, the business of the contractor; or MISCELLANEOUS
- events have occurred such that the contractor would not be Clause 27: Delegations
entitled to be licensed as a contractor if he or she were to apply forhe Commissioner may delegate any of the Commissioner’s
a licence. functions or powers under this proposed Act—
There is proper cause for disciplinary action against a worker if— to a person employed in the Public Service; or
- registration of the worker was improperly obtained; or -to the person for the time being holding a specified position in the
- the worker has acted unlawfully, improperly, negligently or Public Service; or
unfairly in the course of acting as a worker. - to any other person under an agreement under this proposed Act
Disciplinary action may be taken against each director of a bodypetween the Commissioner and an organisation representing the
corporate that is a contractor if there is proper cause for disciplinannterests of contractors or workers.
action against the body corporate, but may not be taken against a The Minister may delegate any of the Minister’s functions or
person in relation to the act or default of another if that person coulghowers under this proposed Act (except the power to direct the
not reasonably be expected to have prevented the act or default. Commissioner).
Clause 21: Complaints Clause 28: Agreement with professional organisation
The Commissioner or any other person may lodge with the Court &he Commissioner may, with the approval of the Minister, make an
complaint setting out matters that are alleged to constitute groundsgreement with an organisation representing the interests of persons
for disciplinary action under this proposed Part. affected by this proposed Act under which the organisation
Clause 22: Hearing by Court undertakes a specified role in the administration or enforcement of
The Court may conduct a hearing for the purpose of determininghis proposed Act.
whether matters alleged in a complaint constitute grounds for The Commissioner may not delegate any of the following for the

disciplinary action under this proposed Part. purposes of such an agreement:
Without limiting the usual powers of the Court, the Court may, - functions or powers under proposed Part 2 ore3l{censing or
during the hearing— registration of contractors or workers);

- allow an adjournment to enable the Commissioner to investigatepower to request the Commissioner of Police to investigate and
or further investigate matters to which the complaint relates; and report on matters under this proposed Part;
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- power to commence a prosecution for an offence against this A prosecution for an offence against this proposed Act cannot be
proposed Act. commenced except by—
The Minister must, within six sitting days after the making of - the Commissioner; or
such agreement, cause a copy of the agreement to be laid before bo#in authorised officer under thir Trading Act 1987 or
Houses of Parliament. - a person who has the consent of the Minister to commence the
Clause 29: Exemptions prosecution.
The Minister may, on application by a person, exempt the person Clause 41: Evidence
from compliance with a specified provision of this proposed Act.In any proceedings, an apparently genuine document purporting to
Such an exemption is subject to the conditions (if any) imposed bye a certificate of the Commissioner certifying as to matters under

the Minister (and may be varied or revoked by the Minister). the proposed Act will be accepted, in the absence of proof to the
The grant or a variation or revocation of an exemption must becontrary, as proof of the matters so certified.

notified in theGazette Clause 42: Service of documents
Clause 30: Registers Service of a notice or document under the proposed Act may be

The Commissioner must keep a register of persons licensed &ffected either personally or by post.

contractors and a register of persons registered as workers. A person Clause 43: Annual report )

may inspect a register on payment of the fee fixed by regulation. The Commissioner must, on or before 31 October in each year,
Clause 31: Commissioner and proceedings before Court submit to the Minister a report on the administration of this proposed

The Commissioner is entitled to be joined as a party to any prof\ct during the period of 12 months ending on the preceding 30 June

ceedings of the Court under this proposed Act and may apped¥hich must be laid before Parliament.

personally or may be represented at the proceedings by counsel or Clause 44: Regulations .
a person employed in the Public Service. The Governor may make such regulations as are contemplated by,

Clause 32: False or misleading information or necessary or expedient for the purposes of, this proposed Act.

A person must not make a statement that is false or misleading in € regulations—

material particular in any information provided, or record kept, under My be of general application or limited application;
this proposed Act. - may make different provision according to the matters or

The penalty for contravention of this proposed section is— circumstances to which they are expressed to apply;

(a) if the person made the statement knowing that it was false oymay provide that a matter or thing in respect of which regulations

misleading—a division 5 fine ($8 000); may be made is to be determined according to the discretion of the

; . - Commissioner or the Minister.
(b) in any other case—a division 7 fine ($2 000). ! . .
Clause 33: Name in which contractor may carry on business The regulations may operate by reference to a specified code as in

. . force at a specified time or as in force from time to time.
A licensed contractor must not carry on business as a contractor SCHEDULE 1

except in the name in which the contractor is licensed or in a ; ;
business name registered by the contractor und@&ubkmess Names A%p%?&r;tsrgggé?sn%rs glgzucrttlon

Act 19630f which the Commissioner has been given prior notice in.l.hiS schedule contains provision for the establishment (by the

writing. . . .. Minister) of a panel of persons consisting of persons representative
;'rfm_e p?ggl%gi)r contravention of this proposed section is a divisiory¢ hersons involved in work regulated under the proposed Act and
ine .

g . a panel of persons consisting of persons representative of members
Clause 34: Statutory declaration _ _ of the public who deal with such persons who may sit as assessors.
Where a person is required to provide information to the Commisif assessors are to sit with the Court in proceedings under proposed
sioner, the Commissioner may require the information to be verifiegbart 4 (Discipline), the judicial officer who is to preside at the
by statutory declaration. proceedings must select one member from each of the panels to sit
Clause 35: Investigations _with the Court in the proceedings.
The Commissioner of Police must, at the request of the Commis-owever, a member of a panel who has a personal or a direct or
sioner, investigate and report on any matter relevant to the detejidirect pecuniary interest in a matter before the Court is disqualified
mination of an application under this proposed Act or a matter thatrom participating in the hearing of the matter.
might constitute proper cause for disciplinary action. If an assessor dies or is for any reason unable to continue with
~ Clause 36: General defence ) ) any proceedings, the Court constituted of the judicial officer who is
Itis a defence to a charge of an offence against this proposed Act fresiding at the proceedings and the other assessor may (if the
the defendant proves that the offence was not committed interjudicial officer so determines) continue and complete the proceed-
tionally and did not result from any failure on the part of the ings.

defendant to take reasonable care to avoid the commission of the SCHEDULE 2
offence. Repeal and Transitional Provisions
Clause 37: Liability for act or default of officer, employee or The schedule repeals the following:
agent 1. theElectrical Workers and Contractors Licensing Act 1966

For the purposes of this proposed Act, an act or default of an officer, 2. section 28 of th&as Act 1988
employee or agent of a person carrying on a business will be taken 3. section 17B of th&ewerage Act 1929
to be an act or default of that person unless it is proved that the 4. paragraph XIV of section 10(1) of thaterworks Act 1932
officer, employee or agent acted outside the scope of his or heind contains other provisions of a transitional nature.
actual, usual and ostensible authority.
Clause 38: Offences by bodies corporate _ The Hon. ANNE LEVY secured the adjournment of the
Where a body corporate is guilty of an offence against this proposegayate
Act, each director of the body corporate is (subject to the general )
defence) guilty of an offence and liable to the same penalty as may

be imposed for the principal offence. INDUSTRIAL AND EMPLOYEE RELATIONS
Clause 39: Continuing offence (MISCELLANEOUS PROVISIONS) AMENDMENT
A person convicted of an offence against a provision of this proposed BILL

Act in respect of a continuing act or omission is liable to an
additional penalty as well as the penalty otherwise applicable tothe - Agjourned debate on second reading
offence and is, if the act or omission continues after the conviction, Conti df 9 Feb p lléG
guilty of a further offence against the provision and liable, in  (Continued from 9 February. Page )
addition to the penalty otherwise applicable to the further offence, . .
to a penalty for each day during which the act or omission continued Bill read a second time.
after the conviction. In Committee.

Clause 40: Prosecutions Clause 1-‘Short title’

Proceedings for an offence against this proposed Act must be Qi ; : ;
commenced within two years after the date on which the offence is The Hon. R.R. ROBERTS:Since the introduction of this

alleged to have been committed or, with the authorisation of théarticular Bill there has been a great deal of discussion taking
Minister, at a later time within five years after that date. place between representatives of a number of differing points
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of view and there has been a lot of discussion in respect & genuine greenfield site, which | am trying to define a little
some of these matters. It is my intention to not proceed witimore closely, | do not have difficulties with the concept.
some of these amendments that are on file in my name. What The Hon. R.R. ROBERTS: The original intention of the
the Opposition intends to do is to support, in some instance§pposition was to move a different amendment, which I will
amendments by the Hon. Mr Elliott in particular and to whichnot pursue today, but | will take this opportunity to speak in
we will move further amendments. Hopefully, this ought tosupport of the amendment moved by the Hon. Mr Elliott. The
provide an opportunity to get through the Bill in a much moreGovernment claims that it stands for freedom of association

expeditious way. in the context of industrial relations, yet it knows full well
Clause passed. that its proposed amendments to section 75 will greatly
Clauses 2 and 3 passed. restrict true freedom of association. Time and again we see

Clause 4—'Who may make enterprise agreement. this Government trying to make things as difficult as possible
The Hon. M.J. ELLIOTT: | move: for unions gffegtwely to represent their members.
R ’ ) The difficulties with the Government’'s amendments are
Page 2, lines 8 to 21—Proposed new subsection (5)—  pestand most simply illustrated by a work site where 60 per
a réﬁtt%rd %%%I%ﬁ?’?y the employer'in paragraph (b)(i) insert'or cent of the work force is non-unionised and the union
After ‘carried on by the employer’ in paragraph (b)(ii) insert ‘or repre’sents the remaining 40 per cent. Upder the Govem—
a related employer'. ment's proposal, the union can only enter into an enterprise
agreement on behalf of its members if non-union members
permit it. In that situation, the union members have freedom
association in only the most technical sense as it is not the

I do not have any difficulties with the intention of the
Government’s clause, but | have sought to finetune it to som

extent. First, in subclause (2) as the clause stands currentlynion byt other non-union colleagues who have an effective

‘an association may enter an enterprise agreement’, it Seragy oer the working conditions and wages of union mem-
to me there may be some occasions in a workplace whejg, ¢

associatior]s jointly may wish to enter an enterprise agree- |t nions are to be free to do the work that they have
ment. For instance, there are workplaces that may have, jitionally done, they must be permitted not only to
significant factory floor and a significant office Compone”tnegotiate on behalf of their members, but be party to
and they would be covered by two different associations. Th@terprise agreements entered into on behalf of their mem-
associations may be happy to work together jointly and thggrg There is no point in having a negotiating power if the

majority of the employees may be happy for them to do itinnion cannot be a party to the agreement and thereby

that regard. So, | do not believe it is necessary to limit ittorepresent union members in an Industrial Relations

‘an association’ as long as there is majority consent by theyommission in respect of an enterprise agreement. In that
workers that more than one a;s_ouatmn be |nvolyed. situation, the union’s attempts at negotiation will be constant-
In relation to authorisation, it is unreasonable, in generalpy undermined by the criticism that it cannot enter into an
to ask an association to go to their members to obtain Writte@nterprise agreement on behalf of union workers.
authorisation to represent them. It seems to me you join an The same problems apply if there are three unions, each
industrial organisation and, in so doing, that is part of theyith equal shares, covering an entire work force at a particu-
reason that you join, that you want them to be a representatiygr site. For one union fully and effectively to represent its
for you. My amendment seeks to make it clear that being ghempers, the Government's amendments will require the
member of an association is sufficient in itself to be deemegnion to get the agreement of members of one of the other
to be authorisation; however, an employee can, in writingynjons. This is an absurd situation. It is not merely a question
revoke an authorisation by that association. They will beyf 3 demarcation dispute. It would not be unusual for there
deemed to have given consent unless, in writing, they revokg, pe clerical staff, storemen, packers and drivers together
It. making up the work force for a trucking company, for
In terms of any other person who has given consent to bexample. The duties and conditions and the safety aspects of
represented by the association—in this case we are talkingach type of work are very different for each of these types
about a non-member of the association—it seems to me that employees, and it is quite proper that they should be
they would grant that consent for the duration of a particularepresented by different unions. It is also right and proper that
agreement. These agreements are negotiated every two yeadtshe majority of members of a particular union wish their
and so | am placing a two year limitation on that consent. Ofinion to represent the members in negotiations in an
course, once again, that could be withdrawn at any time. Industrial Relations Commission proceeding in respect of
In terms of subclause (5), the Government was keen tenterprise agreements, that union should have an unfettered
amend this clause to tackle the issue of greenfield sites wheadility to represent its members. The Government's amend-
someone is trying to bring a totally new industry/businessnent seeks to restrict these rights.
into South Australia and as such there are no employee The Opposition’'s amendment would have been more
representatives in the first instance but it wants to get aappropriate, because it would have allowed the union to
enterprise agreement up for this greenfield site. | accept thepresent its members at the negotiation stage and at the
notion that you might want to start off with an enterpriseformal stage of the creation of an enterprise agreement,
agreement on a greenfield site, but | want to put a series gfrovided that the majority of members of that union at that
protections into that. In subclause (5)(b) | am trying to makeparticular work site authorised the union to act on their
sure that we are talking about a greenfield site and that we akeehalf. It is up to the members to revoke the authorisation at
not talking about a company which is currently operating inany time if they so wish. This is the democratic way and it
South Australia or which has operated in South Australia andught to be able to proceed in that way.
going through some sort of mechanism to try to escape We agree with the Democrats on the revocability of an
existing agreements, where they already have an existirguthorisation of association members, as reflected in sub-
work force or whatever. But, so long as we are talking aboutlauses (5) and (6) of our proposed clause 6A. Authorisation
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should be indefinite, unless specifically revoked. | suggestame to another to get out of existing industrial arrangements
that the Democrat amendment reflects agreement with o@nd rope people in. We have a following amendment to the
original proposal, and that is why we will support it. amendment moved by the Hon. Mr Elliott, which is basically

In respect of so-called greenfield sites, the Opposition has no contrivance clause, and we will be asking for the support
taken the view that it will be sensible for provisional enter-of the Australian Democrats in respect of our amendments in
prise agreements to be entered into, but we also take the viedat area. | support the amendment moved by the Hon. Mr
that the most appropriate representative of the notiondtlliott.
employees is the trade union or trade unions to which the The Hon. K.T. GRIFFIN: The Government opposes the
respective employees are most likely to belong. The tradamendments and the amendments to the amendments. Our
unions are likely to have the best idea of industry conditionwiew is that the amendments and the amendments to the
and relevant local conditions which will be faced by workersamendments unduly restrict the freedom of choice of both
on a new site. In contrast, it would be totally inappropriate foremployers and employees. The first amendment, in relation
the Employee Ombudsman to be representing prospectite subclause (2), proposes to allow two or more associations
employees in the creation of a provisional enterprise agre@f employees to become a party to an enterprise agreement
ment. When the employees are eventually employed, if thegs distinct from representing their members in the negotiation
have any problems or questions with regard to the provisionaif the agreement. | should say that possibility is not precluded
enterprise agreement which they find to be binding upoiby the current legislation or by the Government’'s amend-
them, they may well require the help of the Employeements. The fact is that to incorporate such a provision in the
Ombudsman in challenging inappropriate provisions of theBill will unnecessarily restrict opportunities to make a choice
provisional agreement. This would obviously be untenabl@nd will, | suppose, feather bed the process of registered
if the Employee Ombudsman is being asked by employees tssociations which will not have to ensure that they win the
dispute provisions which the Employee Ombudsman hasupport of their members and win new members, but will be
negotiated. There is a fundamental conflict of interest therable to rely on the fact that they have a pre-emptive right
which can easily be avoided. within the legislation if this is passed.

The reason why we would wish the United Trades and The Hon. M.J. Elliott: There is no compulsory unionism
Labor Council to be the potential representative of thesaround. There are no closed shops. They join of their own
notional employees—our preferred position—is that therdree will.
will be some situations in which it will not be clear which ~ The Hon. K.T. GRIFFIN: Of course they join of their
union, if any, would be the appropriate one to cover theown free will. They ought to be able to leave of their own free
proposed employees. In most circumstances, the Unitedill, too. That certainly was not the position taken by the
Trades and Labor Council, with its resources and experienc®SA when they sought to sue people who decided not to
is the body most likely to be able to represent effectively theenew their membership. If you build in to the legislation, it
interests of those notional employees. is in a sense a reverse onus. You are saying that the assoc-

If we are to have these provisional enterprise agreementigtions can enter into an enterprise agreement if the assoc-
itis important that safeguards are built in to prevent abuse biation is authorised by a majority of employees constituting
unscrupulous employers. Therefore, we have stipulated thétte group, but then you go on to say that membership is
a provisional agreement cannot be made if substantially theffective for a term of two years. There is no attempt to
same group of employees has been previously employed byodify that to ensure there is some flexibility and it extends
the employer running the same sort of business as that whiamnly to the point at which the enterprise agreement ends, so
will be run by the supposedly new venture. In other wordsthere is an opportunity for the association to continue to act,
we are preventing the situation where an employer can se#iven though the enterprise agreement has come to an end.
an enterprise to an associated company, where a technical The Government’s position in relation to subsections (3)
transfer of the business creates a new enterprise on paper, lamd (4) is that there really should be recognised, as there is
is in fact the same old business with a different companyn the principal Act, a clear distinction between a union’s role
letterhead and logo on the front door. After all, the purposen representing its members in enterprise agreements on the
of the provisional agreement is to have the framework irone hand and a union’s role in being a party to the enterprise
place where a completely new venture is being started up arajreement on the other. That distinction does have to be very
the employer wants some sort of certainty as to the labourlearly maintained. The Government has made it quite clear
costs associated with such a venture. Hence, the oth#érat it is not opposed to unions being parties to enterprise
stipulations which have been picked up by the Democraagreements. In fact, that is embodied within our own
amendments to the effect that a provisional agreement woulgtoposed subsection (2).
not be appropriate if the potential employees are of a class However, for a number of reasons the Government is
formerly employed by the employer or have been engaged iapposed to unions having the ongoing authority of the group
operations of a kind formerly carried on by that employer.of employees to be that party. The first is that all groups
The implication here is that where an employer simply wisheghange over time. Whilst it is appropriate to bind new
to expand a manufacturing or retail operation, for examplemembers to the decisions of their predecessors for a short
it would be more appropriate for new employees to be takeperiod of time which we say should be the life of the current
on under the same conditions as existing employees who asgreement, it is not appropriate to bind them on an ongoing
doing the same sort of work. basis into the future without their having an opportunity to

Basically, that outlines what we were proposing. It is aparticipate in the decision which binds them.
fact that most of our concerns have been picked up by the The second is that the authorisations are being given to an
amendment moved by the Hon. Mr Elliott. We are being quiteassociation by employees who may well not be members of
pragmatic about this. We take the view that we need somthe association and who may have no intention of becoming
finality on this matter. We were concerned particularly aboua member. In either case, when an employee authorises an
contrivances in respect of employers transferring from onassociation to be a party to an enterprise agreement, the
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employee is not authorising the associations to be an agefurmerly been in existence. | suggest that will create problems
acting on their behalf. These decisions should be kedbr new businesses seeking to establish in South Australia.
separate with the former being determined each time a ne®uch a test does have the potential to preclude an agreement
agreement is reached in the context of that specific agredeing negotiated either for a business moving its operations
ment. It seems to me it makes common sense for that tfsom another State to South Australia or for a business which
occur. If there is a concern to address the situation of ahas previously operated in this State, closed or moved out,
individual given an ongoing right of representation to anand which is now seeking to come back to South Australia.
association, then | would suggest that is not necessary. Thefée proposals are excessively restrictive and put registered
is currently no restriction to the giving of such an authorisa-associations in a preferred position to the detriment of both
tion in section 87 of the Act. the employer and the State.

If one turns to the amendments proposed by the Hon. Mr  The Hon. M.J. ELLIOTT: | must admit to being slightly
Roberts, the whole concept of related employer is quitenystified in that these amendments have been on file for
misguided in the context of enterprise agreements ansome three weeks. | had had discussions with the Minister's
provisional enterprise agreements. The proposal by the Hoadvisers and | thought that, just as | accepted the general
Mr Roberts seeks to further restrict access by businessgsinciples of the clause, so had they. | thought they under-
wishing to start up operations in this State. The concept aftood, and | was somewhat under the impression that they had
related employer is nowhere else in the legislation. It does natccepted some of the principles of the amendments | was
apply to enterprise agreements and in the Government’s vieseeking to introduce by my amendment.
should not apply to provisional enterprise agreements. If that was the case | guess | might expect that with three

The restrictions proposed in the definition of relatedweeks having elapsed the Government would have done
employer contained in a consequential amendment | suggestmething along the lines of what the Opposition did and
are nonsensical or, at the very least, unreasonable. Tleek to amend the amendments rather than just take the line
Opposition proposes, for instance, that a business cannthtat, because there are a couple of things that the Government
apply to the Industrial Relations Commission for a provision-does not like, it will totally oppose it. | did not take that
al agreement to take on staff if the business has been takeattitude to the clause, but that is the attitude that is being
over by an employer who has formerly employed employeetaken to the amendments to the clause. That is a pretty
of the class to be covered by the agreement. Again, | wouldnsatisfactory way of working things, and it means that the
suggest that that just does not acknowledge the facts in a reabrking of this Parliament is nowhere near satisfactory
world. Likewise, the prevention of access for an employebecause it will bounce backwards and forwards between the
who may have some distant and perhaps non-operationsfo Houses and we will be in conference again before we
relationship under the Corporations Law with anotherknow it. | have never seen so many conferences as | have
employer who has formerly employed employees of the classeen in the past couple of months, because the Government
to be covered by the agreement is again inappropriate.  cannot getits legislative act together properly in terms of the

| would suggest that the Corporations Law definition isway consultation works.
just not appropriate for application in industrial law. There  The Hon. K.T. Griffin interjecting:
are many circumstances in which related companies do in fact The Hon. M.J. ELLIOTT: | can only assume that the
carry out operations distinctly, one from the other, who havéMinister did not hear the first comments | made, because |
employees in completely separate industries under completebaid that | was of the understanding that at least the principles
separate awards. The purpose of a definition such as thiditat | was trying to achieve in my amendments were not
under the Corporations Law is really to deal with fundraisingcausing particular difficulty for the Government. | must have
and similar issues of propriety in the conduct of the legabeen under a misapprehension, but no information has come
framework of the particular corporation or its relatedto me in past three weeks to suggest anything different from
corporations. | would suggest that the sorts of restrictionshat.
proposed by the Hon. Mr Roberts will weaken the ability of | stand by the principles that | am seeking to introduce
employers to utilise benefits now available under the new Acthrough these amendments. The Government is always
and hinder new business investment. welcome to fine tune, but the principles are important. What

The only other issue which | did not address is thethe Opposition is doing is further refining the definition of a
subsection (5) amendment which does seek to replace tlyggeenfield site. | have no problems with provisional enterprise
Employee Ombudsman with a registered association cigreements at greenfield sites: | support the notion and was
employees. | would suggest that that is quite adverse to treeeking to make sure that we were talking about a genuine
interests of prospective employees. It certainly limits thegreenfield site. However, the question of how we define that
opportunity of an employer to start on a greenfields sitdoecame a problem, which | tackled in subclause (5) and
afresh, rather than being hindered by pre-existing arrangavhich the Hon. Mr Ron Roberts has tackled by way of
ments which might not suit that particular venture and itamendments that he is moving to my amendment. | indicate
seems both to me and to the Government to be quite inapprat stage that | will support the Opposition’s amendment to my
priate that it is only a registered association of employees th@mendment.
can enter into that provisional enterprise agreement. We have The Hon. R.R. ROBERTS: It is a bit unusual for me,
taken the view that the Employee Ombudsman is independehecause the position | am about to defend was not our
and should be the person or office enabled to enter into ariginal position. | said at the outset that we have taken a
provisional enterprise agreement. It then does not restrict theragmatic point of view on this occasion. In refuting some of
options of either employers or ultimately employees. It doeshe arguments that have been put forward, the Attorney has
give a privileged status to registered associations. overlooked a few things. We were proposing that any

The other area of difficulty with the amendment is in registered association ought to be able to represent an
reference to a provisional enterprise agreement being only fagreement and, after protracted negotiations with the Hon. Mr
circumstances where employment or operations have ndlliott in particular, we were not able to convince him that,
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because the registered organisation was a registered orga@mmonsense to prevail with respect to the Hon. Mr Elliott's
isation and the employees, by being members of thaeamendments but also that when we put these related amend-
organisation, had given an authority by the very fact ofments they are considered favourably by the Committee.
signing the membership document to that association, they The Hon. T. CROTHERS: | want to put to bed once and
ought to be able to proceed with that sort of authority andor all the type of rumour mongering and furphy peddling in
represent their members. That is my preferred position butyhich the Government engages when it talks about union
if the Attorney-General looks closely at this proposition, hemembership and particularly with respect to the assertions
will see that it means that two associations can represent theinade by the Attorney when he dealt with the matter in his
members in negotiations for an enterprise agreementecent contribution relative to the Public Service or any
However, the Hon. Mr Elliott has not realised that it has tounion. As | say, and will continue to say and assert, the rules
be with the majority of the group as a whole. So, whilst weof all industrial organisations are required by law—and if
can have the problems that | pointed out in my contributiorthere are any changes they are also required by law—to be
explaining the 60/40 or 30/30/30 principle, the Hon. Mrplaced in front of the judicial body responsible for canvassing
Elliott has come closer to the Attorney-General’s propositiorand determining whether or not the rules are fair and proper
in respect of that part of this matter by saying that it has to bender the different Acts of the State and Commonwealth. In
a majority. | do not agree with Mr Elliott’s point of view, but this respect, | refer to the Industrial Registrar or Deputy
the reality is that unless we come to some accommodatioimdustrial Registrar of the day, at both Federal and State
here we will finish up with nothing at all in that respect.  levels.

The Attorney-General did make another rhetorical The Attorney talks much with respect to compulsion
statement, which we have heard a number of times, abowersus conviction, but the trade union movement, of which
unions and joining members of unions and their not beind am still a member and of which | was an official, ought not
able to resign, and all that sort of thing, and he actually mad® be ashamed of trying to ensure that people who operate or
a reference to the PSA about resigning. Any member cawho are paid under a particular determination or award pay

resign from the PSA or any union at any time. a small contribution towards the cost of securing that award.
The Hon. M.J. Elliott: You can just remove your | can well recall a number of occasions when so-called test

authorisation while remaining a member. cases were being held that, as union secretary, | had to pay
The Hon. R.R. ROBERTS: Precisely; | am just coming out upwards of $3 000 a day in legal expenses because we

to that. had to match the employers, who were briefing QCs and high
The Hon. T. Crothers interjecting: powered barristers in respect of defending cases against us.
The PRESIDENT: Order! So, | have no reservations whatsoever in relation to that

The Hon. R.R. ROBERTS: The reverse of what the Hon. matter. It is significant to me that in authoritarian dictator-
Mr Griffin is asserting is true. Not only can one resign butships of the Left and of the Right, such as was the case in
also one can resign at any time. But, with respect to thi&kussia in the 1930s, most certainly the case in Germany from
clause, whilst one’s membership authorises the union to ad934 on and as has been the case in many other nations
on one’s behalf, you can in fact lodge a discontinuance of thatince—Guatemala and other nations spring to mind as
authorisation merely by writing a letter. With respect to theexamples—the poor and the downtrodden not only have been
reference made to the PSA, when one resigns from antaken out of organisations but also have been shot and killed
organisation one resigns under its rules, just as one joirfer their beliefs.
under its rules and, if one has debts and liabilities and does | am mindful that one of the first things Stalin did in
not formally resign, one’s obligations continue. So, we needboviet Russia was to get rid of those trade union leaders who
to put that furphy aside. | thank the Attorney-General forhe thought were not supporters of his. | am equally mindful
making his contribution on the foreshadowed amendments tof what the Chancellor of Germany, Adolf Hitler, did to the
the Hon. Mr Elliott's amendment with respect to ‘relatedtrade union movement and indeed other elements of the
employer’ and the other proposed amendment (as thpopulation who he perceived were anti-National Socialism,
Attorney-General started the process |, too, will comment omnd more importantly, anti the Adolf Hitler brand of National
it now) to clause 4(2), which we view as a non-contrivanceSocialism. So, | do not want any of these types of furphies
clause, and both our amendments are in that area. That clayzat up by the Attorney; he is too intelligent a man for that,
is a standard provision in the Long Service Leave Act whickand | ask him to stop addressing an otherwise reasonable
operates in this State so that contrivances cannot dengtellectual capacity to matters that are obviously false and
employees the rights and entitlements that they have earnel@signed as smokescreens.
during their employment. So, there is nothing new or unique | do not have a great deal more to say about that, but let
about what we are doing; it is something over which greats not kid ourselves that the trade union movement is the only
care has been taken in order to ensure that we are nbbdy with compulsion from time to time. Compulsion is
introducing something bizarre or outlandish. This provisionusually allowed by people to ensure that those people who
currently exists and again deals with the rights and entitlebenefit by way of the extent of award changes, conditions and
ments of employees. It is purely there for non-contrivancavage increases pay a small cost towards securing the benefits
reasons, and anyone who is not trying to contrive someerived therefrom because, by far and away, it has been my
impost or something illegal or inappropriate will not be hands on experience that the bulk of refusals with respect to
affected by this whatsoever. trade union membership are from people who are hit and

The Hon. M.J. Elliott: The Government wouldn’t support pinched in the hip pocket nerve. There is no doubt whatso-
that, anyway. ever about that.

The Hon. R.R. ROBERTS:| am certain that the Hon. Mr | put it to the Attorney that not too many people, if any,
Griffin would not do so in normal circumstances. | point outon his side of the Chamber would have had that practical
that, whilst this is not what we particularly wanted, we see ithands on experience. | will take it even further and say that,
as the best we can get on the day and we ask not only faf| live in the Campbelltown area or indeed in any council
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area in South Australia, | have no redress in respect gfossesses in another place, is failing to listen to reason. The
whether or not | pay my council rates or my proportion of thepeople who turned out on the steps of Parliament House in
cost of any extra curricula work that is done on or near myL00 degree heat to protest against the Government’s other
property. If | have gas installed on my property, | have noBill which it had introduced at that time and which is still
right to prevent the Gas Company and its employees cominigefore us ought to be enough to convince members opposite
in to switch my gas on and off. There are other exampleshat people will take only so much. My father used to say,
(perhaps they are not all apples with apples but, if not;Son, it is permissible at all times to take too much. |
certainly they are nectarines with apples) that | could quoteonclude my contribution by saying that | will be damned if

in respect of the fallacious and puerile assertions that thewill take three much.

Attorney makes on behalf of his Government. Let us have The Hon. K.T. GRIFFIN: | want to respond to a couple
done with that nonsense. of points. The Hon. Mr Elliott made some observation about

If this Parliament is to make any meaningful contributionconsultations. | have been aware that there have been
to industrial relations in this State, for heaven'’s sake let us getonsultations, but my understanding is that agreement has not
away from the hidebound ideologies of the Liberal Governbeen able to be achieved, and that there were some important
ment in respect of its detestation of the trade union movemerigsues of difference which could not be resolved. For
and all that it represents. My father told me once, “You knowexample, on subsection (2) there was no major issue in
son, the Almighty must have loved the little feller’ Being relation to two or more associations entering into the
seven years of age, | looked up at him with my big eyesnterprise agreement, but the advice that the Government had
blinking and asked, ‘Why dad?’, and he said, ‘Because hgas that it was not necessary specifically to refer to that
made so bloody many of us.’ If the Attorney wants to nobblebecause the legislation did not preclude it.
or inhibit—as the Government has been doing for the past 15 In relation to subsection (3), the concern was the fixed
months—the capacity of the trade union movement in thisgerm of two years, and, in a sense, the reversal of the onus—
State or indeed anywhere else that it is in power to represente might describe it as such—in relation to the authorisation,
people who otherwise would not be able to afford representgzarticularly considering that that authorisation might have
tion, he is sadly mistaken. Other people, such as Hitler, Stalibeen given by non-members of the association. Considering
and others who have come before the Attorney (and ththat enterprise agreements last for a maximum of two years,
Tolpuddle martyrs before that) have tried but not succeededt, seemed to the Government that it was quite inappropriate
and he will not succeed in this, either. | hope that theto seek to bind non-members to a period of two years unless
Attorney’s backbenchers in another place who are sitting ithat employee, by written notice, revokes the authorisation
marginal seats will take the trouble of reading a copy of mybefore the end of that term.
modest contribution on this matter. We also have the situation where persons who were not

So have done with you; away with you; let us hear noemployees at the time they joined the particular enterprise
more of the sort of drivel that you have been feeding outwould be bound by it, and, therefore, should not continue to
because in my view it is ideologically-based drivel andbe bound for an indeterminate or lengthy period, but only for
cannot be sustained. In any case, even when unions have hhe period of the agreement, because the enterprise agreement
closed shop agreements, there has always been an escapatinues after its expiration until it has been superseded by
clause so that, if people did not want to belong to the unionanother agreement. The fact of the matter is that there are
they could pay an amount equivalent to their year’s annugbeople who, as employees, would have had no say in any re-
union fee to a charitable organisation of their own choice. negotiation of that agreement after the expiration of that

Let us not kid ourselves; let us get to the business of whateriod. | have already indicated the concerns in relation to
this ought to be all about—and that is that we must reach olgubsection (5) in the same context as subsection (3).
and touch fingers across the ideological divide in the hope In relation to the Hon. Mr Roberts’s proposed amend-
that it is not only the Opposition and the Democrats in thisments to the amendments to introduce this concept of related
place who defend the rights of the small, poor and impoveremployer, all that | can say in relation to that is that, whilst
ished, which is by far and away the majority of our popula-there may be a similar sort of provision in relation to the
tion, but also members of the Government as representativésng Service Leave Act, that is for a totally different reason,
of all South Australians in this Chamber. | hope that theand that it is quite unreasonable in the context of enterprise
Government will get away from that hidebound, conservativeagreements to impose the same sorts of constraints. In
dry drivel that it has peddled both here and in another placeglation to greenfield sites we have a major concern about the
and get down to the brass tacks of trying to assist workergxclusion of the Employee Ombudsman. There are important
trying to assist employers and of trying to assist the cause @sues upon which agreement was not reached, and it is
employment, and not continue the position that it has soughtrong to say that—although the honourable member may
to follow, and that is to maximise the profits of the peoplehave been under the impression that there was some sense in
and big business to which the Government is so ideologicallyvhich an agreement had been reached—there was a meeting
bound. Let us address the problem and see exactly what ved the minds on the principles, because there are important
can do. issues upon which there is disagreement.

The Hon. Mr Elliott and the Hon. Ron Roberts have said The Hon. M.J. ELLIOTT: | certainly did notimply there
that they have endeavoured to hold discussions with thibad been an agreement on wording, or anything like that, but
Government in order to try to reach a position which wouldl did think at least there was a little more understanding on
be fitting in respect of all constituent elements in Southsome of the issues behind it. | will not spend much more time
Australia. After listening to this debate, my view is that theon this because | have a feeling the Minister will not be
fault does not lie with the Opposition in this Chamber inconvinced. Section 75(3) (in clause 4) provides that an
respect of not being able to reach agreement: it lies with thauthorisation must be specifically related to a particular
Government which, because it is becoming so arrogant in itsroposal. | have had some reservations about what ‘particular
approach to this and other Bills because of the majority iproposal’ may be interpreted to mean. My intention, when |
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put in the two years, was a recognition that that would be Clause 5 passed.
about the life of most enterprise agreements. Clause 6—'Approval of enterprise agreement.’
All | can say at this stage is that there may be a betterway The Hon. M.J. ELLIOTT: | move:
of expressing it; | was not at all happy with that term  page 3 jines 16 to 22—Leave out subparagraph (i) and insert—

‘particular proposal’. Ongoing discussions may break down (i) if, in the course of the renegotiation, the employer and
and then new discussions may start up. Are we talking about the group reach agreement (either in the same or on
the same proposal, a different proposal, or whatever? | did ng;éf?tgi;eggrst)'t(t)htGalfgrtﬁgrg?;éelsdf?Qeltsrc?\ﬂgirgxg:
not th|nI_<the_re was sufficient definition around that to satisfy agreement and, if agreement is not reached, the
me, which is why | sought the two years. There may be provisional agreement lapses at the end of the period
another way of expressing that rather than the way | have fixed for its renegotiation.

1.

gone about it. It appears that the Government is concerned The group may, if the appropriate authorisation exists, be
about what will be the new section 75(2). There is not a major represented in the negotiations by an association or
disagreement in so far as the Government says that it can ~ 2SS0ciations ‘?f employees—S.ee section 75. '
happen already; | really wanted to make it explicit that,The amendment is consequential on matters discussed in
indeed, it was possible. In relation to union membership, flause 4.
can only say again that, with freedom of association which The Hon. R.R. ROBERTS:I do not intend to pursue my
the Industrial Relations Act clearly recognises, a person doggmendment, which is similar and refers to section 87, but |
not have to remain a member. In fact, under my amendment#/ill be supporting the Hon. Mr Elliott's amendment, because
even though they are a member, they are not forced to— it is consequential, as was pointed out by the Attorney-
The Hon. R.R. Roberts interjecting: General. .
The Hon. M.J. ELLIOTT: That is right, they can still ~ Amendment carried.
withdraw their authorisation. | was trying to remove what ~ The Hon. R.R. ROBERTS:| move:
seemed to me to be a huge amount of very pedantic paper- Page 3, lines 26 to 30—Leave out subsection (8).

work and chasing around. If the employer wants to strike aiy section (8) was inserted by the Minister in another place
agreement with employees via an association, and many,q provides:

employers will, why on earth would they want to make it The commission may approve an enterprise agreement that could
more d'ff'C,UIt, for them. If an employer chose to get aroundnot otherwise be approved if an undertaking is given to the
the association and employees were agreeable to thatcdmmission by or on behalf of one or more persons who are to be
suppose they have a right to put in a revocation anyway. kound by the agreement about how the agreement is to be interpreted
does not remove the flexibility for the employer or theor applied and the commission is satisfied that the undertaking
employee. If a person takes the decision to join a union, On%dequately meets objections that might otherwise be properly made
. e . the approval of the agreement.

presumes he or she did not do it just to get discounts at the . .

local shops; one would presume it would be largely for anfhe ef_fec_t of the subclause is that |f_a matter was bef_ore the
industrial reason, and it is not unreasonable in the circum@@mmission and there was a question of interpretation, the
stances to assume in the first instance that the person hggmmissioner could approve the enterprise agreement if one

granted the right of representation to the union, a right whichP€rson was to say, ‘I think that is what it means.” We think
of course, can be withdrawn at any time. that is unacceptable and, given the distinct requirements of

The Hon. R.R. ROBERTS: | move: clause 4 as supported by the Government, that a majority of
members must be consulted before an enterprise agreement

Page 2, lines 8 to 21—Proposed new subsection (5)— is entered into or the majority of employees must be con-

After ‘employed by the employer’ in paragraph (b)(i) insert ‘or

a related employer’. sulted or give authority for enterprise agreements to be
After ‘carried on by the employer’ in paragraph (b) (ii) insert ‘or negotiated, we believe it is thoroughly inconsistent to have
arelated employer'. a situation where one individual without adequate knowledge

| think we have had a fair enough discussion about th@r understanding can have a document about which clearly
amendments, and | am happy to have them considerdhere is concern about the detail. We believe that in those

collectively. circumstances the matter should be taken back to the parties
The Hon. R.R. Roberts's amendment carried; the Honand the majority of employees affected by the agreement and
M.J. Elliott's amendment as amended carried. exactly what is meant by the agreement should be defined
The Hon. R.R. ROBERTS: | move: precisely and taken back to the commission. The example that

Page 2, after line 24—Insert new subsection as follows: | have WSI outlined shows C'ea.”y that this is a dangerous
(7) Employers are related for the purposes of this section if— Proposition and ought to be avoided. .
(a) one takes over or otherwise acquires the business or part The Hon. K.T. GRIFFIN: | do not agree with the
of the business of the other; or amendment and | oppose it. If we look at the wording, it is
(b) they are corporations— not a matter of one person getting up and saying, ‘I think it
U mgtgg‘?prgr'::%ﬂl;OL:‘?V‘V‘?hO?ther for the purposes ofneans this Subsection (8) says that it is an undertaking
(i) that have substantiallﬁ/ the same directors or alregive.n to the commission anq an.undertaking is more than just
under substantially the same management; or  getting up and saying, ‘I think it means this.” | understand
(c) a series of relationships can be traced between them undthat it is a reflection of what is already in the Federal Act.
paragraph (a) or (b). The Hon. R.R. Roberts:But it says one person.
This is the no contrivance clause which we have also debated The Hon. K.T. GRIFFIN: If you understand the process,
at some length. | have pointed out to the Committee that it i®ne person can give an undertaking on behalf of others and
in the same terms as in the Long Service Leave Act to prote¢hat happens all the time in courts in respect of the legal
the accumulation of entitlements to workers, and | commengrofession when they undertake to do certain things. |
it to the Committee. undertake in this Council to do certain things and that
Amendment carried; clause amended passed. undertaking, if not legally binding, is certainly morally
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binding but, in the context of the approval by the commissiomied by an order for lost wages to be made up. In other words,
after agreement which might otherwise have some defect iarders can and usually will be given in that situation for
it and which would have to be sent back to the drawing boardyayment to the employee for more than six months’ wages
I understand at the Federal level that this is a mechanism kg make up for loss suffered by the employee between
which the commission can get an undertaking by or on behatlismissal and reinstatement. On the other hand, where an
of one or more persons who are to be bound by the agreemeamfairly dismissed employee cannot be reinstated, for
about how the agreement is to be interpreted. Presumabhghatever reason, even if the employee can show that he or
that is by a party against whom the defect might be applieghe is unlikely to get another job within 12 months, the
and in respect of which the undertaking should be given. Mynaximum compensation is six months remuneration or a
advice is that it is a reflection of what is in operation at themaximum of $30 000 in some cases: that is clearly unfair.
Federal level, designed to overcome particular problems with In a great many cases where reinstatement is not practi-
agreements. It is a mechanism used to avoid having to geable it is very often the employer who creates the situation
back to the drawing board and redo at least part of thevhere reinstatement is not a real possibility. For example, the
agreement before it can be formally approved. employer will often have filled the dismissed employee’s
The Hon. M.J. ELLIOTT: Iunderstand the concerns of position with someone else or, alternatively, the circum-
the Opposition because, on my reading, | had exactly thetances of the dismissal created such ill-feeling and bitterness
same concerns. If an agreement may have to stand for tweetween the parties that reinstatement would not be a realistic
years, it is not good enough for the Commissioner at @ption. In the case of employees not covered by relevant
particular time to have some person standing in front of hirewards or enterprise agreements the Government would
saying, ‘Yes, this is our understanding. | am not sure whaprevent people earning $60 000 per year to come to the
the implications of that could be during the next two years ofndustrial Commission at all for an unfair dismissal. For those
the agreement but it is unsatisfactory. The sort of mechanisipeople there is no point in capping possible compensation at
proposed in subclause (9) would have been an adequagix months remuneration or $30 000 (whichever is the lesser)
mechanism to cope with what might be a small clarificatiorbecause, of the people allowed to bring unfair dismissal
but, if there is to be a clarification, it should be by way of oralactions at all within the State jurisdiction, none of them can
communication before the Commissioner. earn more than $30 000 in a six month period, anyway. So,
The Hon. R.R. ROBERTS: | take on board what the the $30 000 limit is a nonsense.
Attorney-General has said, but his argument is more an Of course, there is no good reason why employees earning

argument of convenience for his point of view. Subclause (8pver $60 000 per year should not have access to the Industrial
provides: elations Commission for unfair dismissals, the same as

The Commission may approve. if anundertaking is given to anybo_dy else. The eXped.lt'ous pr_ocedure an(.j th.e specialised
the Commission by or on behalf of one or more persons. . . experience of the Industrial Relations Commissioner should
available to all people. People earning $65 000 per year,

. . b
He can give that undertaking on behalf of that one person aq‘fr example, will not necessarily have the funds to take extra

can be completely wrong. But, as the Hon. Mr Elliott hascost risks involved in a District Court action against an

pomtgd out, if someone attempts to bind 'ghe Worlf'”gemployer. The Government wishes to create an arbitrary cut-
co_ndltlons of e_mployees for two years and, ".c there is ff point. Harsh cases will always be created near the
misunderstanding as to what it is all about, this states thg, o jine of any arbitrary point, such as a $60 000 cut off.
commission can go ahead on a mistaken belief, although the In relation to the unfair dismissal provisions, the Govern-

undertaking was given by somebody else. Quite clearly, thiﬁwnt suggests that we should follow the Federal legislation.

. . ®rhat is gross hypocrisy. It is an argument that this Govern-
employees. If the Attorney-General is not happy with th.ementtrots out whenever it suits the employers. The Govern-

mgjority rules, which h.e i_nsists onin every other instang:e hent has shown a willingness to pick and choose amongst the
this area—and the majority of employees, not the majority o rovisions of the Federal legislation to fabricate a State

unions | might add—he will have no alternative but 10 inqustrial relations system which barely provides an adequate

. n?emedy as defined in the Federal legislation. Yet the Govern-
Amendment carried; clause as amended passed. ment is quite happy to depart from the Federal legislation
Clause 7 passed. when it can get away with it. The point is that these unfair
Clause 8—'Unfair dismissal.’ dismissal provisions will lead to harsh results and injustice
The Hon. R.R. ROBERTS: The Opposition opposes in many cases. Therefore, we should not seek to include these

clause 8. We remain opposed to the concept of a cap gsrovisions in our State legislation.

compensation payable in respect of unfair dismissals. If an An employee, for the purposes of the legislation, is

employer has truly done the wrong thing by an employee, théefined as someone who basically takes instructions. In most

employer should be responsible for compensating theases, whether they are covered by an award or not, people
employee in respect of the loss that is suffered. Beside froron contracts are employees for the purposes of this legisla-
departing from the general principle that the person unfairlytion. | point out that later amendments with respect to
dismissed should be compensated in full for the extent of thquantum, if successful, will mean that an employee who is
losses, the Government’s amendments produce two unfagfarning $65 000 will receive a maximum of $30 000. If an
situations. employee who does not have the resources to go to the
First, an unfairly dismissed employee for whom reinstateDistrict Court wants to chance his arm in the Industrial
ment is not a realistic option is worse off financially than anCommission, as other employees are entitled to do, regardless
employee who can be reinstated. When reinstatement o the rate of his remuneration we submit that he should be
possible, even if takes over six months after dismissal beforable to put his case and have it judged on the basis of equity
the Industrial Relations Commission to bring down an ordeend good conscience. Clearly, unfair dismissal cases should
for a reinstatement, such an order will generally be accomparot be determined on the basis of how much an employee
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earns per annum; such cases must be judged on the circum- | return to the concept of freedom of association. Members
stances. If it is harsh, unjust or inappropriate, it ought to b@pposite talk about freedom of association, to be in an
able to be ruled upon. agreement, to make an individual contract or to deregulate the
As | said in my second reading speech, what the Attorneyindustrial relations system. Itis all right to espouse these so-
General and the Government are proposing is a means test ealled laudable principles but, if this clause is left in the Bill,
access to the justice that is provided by the Industriaye Will deny asignificant section of the employed work force
Relations Commission. We think that is inappropriate andn this State the right to not $30 000 or $60 000 but to have
believe there are just grounds for opposing this clause in th@n unfair dismissal claim heard by an independent body at a
legislation. | ask the Committee to throw out this provision.reasonable cost. The figures come into play only if the
The Hon. M.J. ELLIOTT: | invite the Minister to decision is made against an employer on the basis that it is
explain what the Government is hoping to achieve with thidarsh, unjust or unreasonable. | believe this clause ought to
amendment to its own legislation, which is less than 12°€ removed. o _
months old at this stage. Does it have a lot of people earning?1 The Hon. K.T. GRIFFIN: It is important to recognise
more than $60 000 coming in for unfair dismissal, or what isthat those who are employees on much larger salaries than
the problem that it feels it is trying to remedy by this $60 000 still have the right to go to a civil court. Before the
amendment? Labor Government's own amendments in 1991, which
The Hon. K.T. GRIFFIN: | understand that the old Act IMmited access, there were some claims of up to $180 000

had a limit of $60 000, and | recollect that that was the basi§mnual salary in the commission. | am told that probably

of an amendment proposed by the previous Government AEOP!€ have not woken up to the fact that that limit was
the late 1980s or early 1990s. removed less than 12 months ago. It is the Government's

The Hon. M.J. Elliott interjecting: view that this limits the access but does not ultimately prevent

i o people on higher salaries taking action under their contract
The Hon. K.T. GRIFFIN: No, it did not, because there ¢ employment in the civil courts.

were difficulties with regard to the Federal legislation, and Clause passed.

we did not want our jurisdiction to be lost. At the time of the Clause 9—Remedies for unfair dismissal’
debate, | recall there was consideration of what would happen The Hon. R.R. ROBERTS: | move: '
at Federal level. Since then the Federal Act has been amended Rk : T _
to bring in these more restrictive provisions. This is an Page 4, lines 8to 17—Leave out subsection (2A) and insert—

: e latim : ; (2A) The Commission cannot order the payment of
attempt to bring our legislation into line with the Federal compensation exceeding six months’ remuneration at the rate

legislation. Only in the past few weeks there was a case in applicable to the dismissed employee immediately before the
New South Wales relating to its unfair dismissal jurisdiction dismissal took effect, or $30 000 (indexed), whichever is the
and there was a question about inconsistency under section  greater.

109 of the Australian Constitution. There are very importantThis is not our preferred position, as | outlined in my

issues in relation to unfair dismissal that we have sought tgontribution when we started this section of the discussions.
overcome by, in this case, bringing our legislation into lineThis amendment provides for a different level of treatment
with the Federal legislation. What we are proposing here isor award employees and non-award employees. This clause
on all fours, | am advised, with recent Federal amendment@ro\,ides a situation where award employees can get up to six

The Hon. R.R. ROBERTS: We are talking about months’ remuneration and non-award employees up to
employees having access to the commission. The Gover§30 000. In this case it means six months wages or $30 000,
ment refers to a situation where a worker’s employment is nowhichever is the lesser. We could have an award employee
covered by an award, industrial agreement or enterprisen $30 000 and a non-award employee on $60 000, and at the
agreement under this legislation or the Commonwealth Acénd of the day we could have the same circumstances for
and where the worker’s remuneration immediately before thelismissal being adjudicated on and one gets a different
dismissal took effect was at a rate below $60 000. | point oupayment from the other.
that in the Industrial Commission you do not have to be under Again, when we were having consultations, we were
an award, an agreement or an enterprise agreement in ordgable to reach agreement. Unlike the Government, if we
to access the Industrial Commission: you have to be asannot convince the other person of our view, we have looked
employee. These people are employees. Throughout industiyr the compromise and not said that no consultations were
and throughout every profession there is a scale of ratepossible because we could not get our own way. We have
Some people earn $20 000, some earn $30 000 and some egdine back to this and have now consolidated our amendment
$60 000. If we are talking about evenhandedness of treatmeti provide that the commission cannot order the payment of
for all employees, and access to resolution in cases of disputeempensation exceeding six months’ remuneration at the rate
we have to recognise that there will be different amounts ohpplicable to the dismissed employee’s dismissal occurred,
money in the final carve up of what is paid. or $30 000 indexed, whichever is the greater.

The decision in an unfair dismissal case is based on three | see that the Hon. Mr Elliott has an indicated amendment
things: harsh, unjust or unreasonable. If the Commissioner ishere he picks up the concept at least that it ought to be
persuaded that one of those three things has occurred, he wglleater rather than lesser. | seek the support of the Hon. Mr
make an award. If he thinks that six months wages aré&lliott in particular, and of course of the Attorney-General,
involved, he gives six months wages and not somethingn making an even-handed judgment for award employees
beyond which there would be a normal entitlement under aand non-award employees, now that we have lost the previous
award, Act or private contract. This is not a question ofvote, in relation to the amounts that are available as compen-
whether an employee is under an award, agreement sation for unfair dismissal. We believe that, in line with all
enterprise agreement. We are really saying that, because thigne things that the Government has been trying to do, with the
do not have an award or agreement, 15 per cent of the wordreatest amount of flexibility in industrial relations, this ought
force will be denied access to the agreement. to apply so that those who want to be in awards, enterprise
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agreements or have individual contracts can be treated even- (a) require another to become, or remain, a mem-
handedly in the eyes of the Industrial Commission. | ask the o beé Ognétn ﬁzfﬁgiﬁct@n; 8; oming & member of
Committee to support my amendment. ®) gl':] ;ssoce}ation <;f \r/vr:ri]ch tﬁe othgr personis, in
The Hon. K.T. GRIFFIN: | do not support the amend- accordance with the rules of the association,
ment. As | said earlier in relation to clause 8, what the entitled to become a member; or
Government was seeking to do was reflect what is now in the (c) induce another to enter into a contract or
Federal Act as a result of recent Federal Government undertaking not to become or remain a mem-

ber of an association.

amendments. We think in this area it is important to maintain . Divici '

. - - . Penalty: Division 4 fine.
consistency because of questions of inconsistency under the (4) A contract or undertaking to become or remain, or not
Commonwealth Constitution. We have taken the view that, to become or remain, a member of an association is
because the access level is a maximum of $60 000 annual void.

salary, the maximum that can be awarded is six monthgvhen the Act was being debated last year, the Minister made
remuneration if the employee is covered by an awarda great deal about the need for freedom of association and
industrial agreement or enterprise agreement. right to choose. Since that time | have become aware that

If a full six months were awarded, and if the salary isthere appear to have been some attempts by employers to
$60 000, that would in fact be $30 000. If there is no award|imit the right to choose in that some people are being asked
industrial agreement or enterprise agreement covering the sign contracts which stipulate that they will not join an
employee, the Government has taken the view that thassociation. | had an opportunity to discuss this issue with the
amount of $30 000, which is half the maximum of $60 000Minister for Industrial Affairs personally, and he made quite
in relation to award and other related employees, should bglain to me that it was not his intention when the Act was
the maximum. If the employee is on a lesser rate thamlebated that that should happen. That pleased me greatly
$60 000 a year, as for example a person covered by an awasecause, if he had not taken that stand, he would have been
may be on less than $60 000 a year, it ought to be a maximumconsistent. If you believe in freedom of association, that
of six months of the rate which is applicable to the dismissedhvolves the right to associate or not to associate equally. You
employee. cannot have it one way and not the other. | am seeking to put

Whilst the Hon. Mr Elliott has an amendment to changebeyond any doubt that a person does have the right of
the word ‘lesser’ to ‘greater’, | suggest that that introducedreedom of association and that they cannot be limited in any
a greater level of inconsistency between award and norway, even by an employment contract, to give up the right of
award, agreement and non-agreement employees than leavingedom of association.
the word ‘lesser’ in there. | indicate that the Government does The Hon. R.R. ROBERTS: | move:
not support the Hon. Mr Roberts’ amendment, and if the Hon.  proposed new subsection (3)—

Mr Elliott persists with his amendment we will oppose that After ‘becoming’ in paragraph (b) insert ‘or remaining’.
as well. Leave out ‘become’ in paragraph (b) and insert ‘be’.

The Hon. M.J. ELLIOTT: | will not be moving my  \We support the Democrats’ amendment, but if it is to be
amendment because itis covered by the amendment that héfective the prohibition must be on preventing workers from
been moved by the Hon. Mr Roberts. In relation to newremaining union members rather than simply preventing
subsection (2A)(a) of section 108 which is now beingworkers from joining unions. Without the Labor amendment,
amended and which relates to award industrial agreements fgrwill be too easy for unscrupulous employers to bully
enterprise agreements, some people may be earning amousrkers into leaving the unions of which they would
over $60 000. In those circumstances, $30 000 or whateveitherwise be glad to be a member. Basically, our support is
they earn over a six month period, whichever is the greatefor the proposition put by the Hon. Mr Elliott but our
would be relevant. It certainly offers slightly better protectionamendment completes the provision by adding the words ‘or
to those who are on lower salaries—those below $60 000.femaining’ after the word ‘becoming’ in paragraph (b).
suggest that people in relatively low wage brackets are the The Hon. M.J. Elliott interjecting:
ones who, having been dismissed (even if they substantiate The Hon. R.R. ROBERTS: As the Hon. Mr Elliott points
an unfair dismissal), will have the greatest difficulty gettingout, it is probably an oversight in the drafting rather than an
back into employment, etc. We have to be confident that Wehtentional omission. | believe it brings it all together and

are offering them adequate protection. makes it consistent. We support the Democrat amendment,
The Hon. K.T. Griffin interjecting: with our amendment.
The Hon. M.J. ELLIOTT: Iam not a proponent ofthe  The Hon. K.T. GRIFFIN: The Government does not see
Federal legislation. the need for it but | raise no major opposition to it.
Members interjecting: Amendments carried; new clause as amended inserted.

The Hon. M.J. ELLIOTT: | believe that six months’ Clause 10 passed.
salary or $30 000, whichever is the greater, is more reason- Clause 11 ‘Representation.
able in the circumstances. Itis putting in a ceiling whenthere The Hon. R.R. ROBERTS: | move:
was not one under the existing Act. | do not see any need for
us exactly to mimic what is in the Federal legislation.
Amendment carried; clause as amended passed.
New clause 9A—'Freedom of association.’
The Hon. M.J. ELLIOTT: | move:

Page 4, after clause 9 insert new clause as follows—

Page 4, line 31—Leave out paragraph (c).

This clause, substituting section 151, deals with representa-
tion and who may represent. Paragraph (c) deals with a
person who provides representation gratuitously. The

Opposition has grave concerns about that. This aspect of the
Amendment of s. 115 Freedom of association Government’s amendment to the representation provision
9A. Section 115 of the principal Act is amended by striking makes a nonsense of the whole thing. You might as well

out subsection (3) and substituting the following subsections: SIMply say that a party can be represented in proceedings
(3) A person must not— before the court or the commission by anyone at all. Allowing
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open slather in respect of representation will not improveeomplicated proceedings it may well be that they need
access to justice, because the quality of the representation wilbmeone who has more expertise but in the enterprise
be dubious in many cases. It seems that the Governmeagreement process, for example, | see no harm in allowing
wants to tempt workers into using unqualified and inexperithis sort of representation.

enced representatives when it knows full well that most The Hon. R.R. ROBERTS: | understand some of what
employers are represented by lawyers and representativége Attorney is saying. The Opposition would not have a
from the Chamber of Commerce and Industry, and so orgreat deal of concern if we were talking about the opportunity
people experienced in the law and the relevant procedures an unfair dismissal case of a father representing his son,
governing the issues at hand. It would be most inappropriateho is a junior person. However, this particular clause also
for parties to be represented by either a legal practitioner frortalks about proceedings but it does not say at what level those
a registered agency or an industrial officer from a relevanproceedings can take place. You could have someone opening
union. Proper representation will save time and lead tap awards and agreements on behalf of a small group of
realistic negotiations taking place. vexatious litigants in an enterprise bargaining agreement or

In conclusion, the Cabinet amendment will, in practice, beother matters, and | do not think that that is going to be in the
to the detriment of the average worker and not for his or hebest interests of good industrial relations.
benefit. | urge the Democrats to join with the Opposition in 1 understand that the Minister has his briefings and that he
opposing this particular aspect of the Government’s amendielivers them conscientiously. However, | would have
ments. | point out that | find it almost incomprehensible thatasserted, without confirmation by the Attorney-General, that
industry and employers would support this provision. Itis init is a concept that probably he would not agree with if left
everyone’s best interests when negotiations take place abdut his own devices. He has been a champion for proper
enterprise agreements and awards that that happens betweepresentation and he has been a participant in arguments
persons who have a knowledge of the subject matter. Thigbout registered agents in this Chamber in the past, where
could provide a situation where someone acting gratuitouslgebates took place as to what the credentials ought to be of
could attempt in a frivolous or vexatious manner to open u registered agent or someone who acts as a representative of
an award or agreement, and in many cases that could thromorkers, and | would have thought this would have been
industrial relations into turmoil. The previous two clausesconsequential to previous debates and to the principles
adequately cover the requirements of this part of the legislaespoused. | do not intend to wax lyrical on this for the next
tion, so | urge the Committee to delete paragraph (c). two hours, but | ask for the support of the Committee.

The Hon. K.T. GRIFFIN: The Government’s intention The Hon. M.J. ELLIOTT: | do not understand—and |
was to clarify whether a person or persons have the right tmvite the Hon. Ron Roberts to wax lyrically, albeit briefly—
representation by an agent of their choosing who is actingsho would be the people who would provide representation
gratuitously. The original policy intention of the Governmentgratuitously, other than a relative, and cause him concern.
was to enable representation by an agent without the formal¥ou are not going to hang up your shingle and offer services
ty of registration where the agent does not appear for fee dor free; you cannot keep that up for very long, so who are
reward. The Government has addressed this issue in thikese people?
regulations by reference to the common law right of represen- The Hon. R.R. Roberts:Redundant bush lawyers.
tation. However, it is considered preferable that the Act be The Hon. M.J. ELLIOTT: | would have to make the
amended to clarify the general right of a person or persons faoint that there is a significant amount of the work force,
have a representative or agent of their choosing appear grarticularly among small business, which is not unionised so
their behalf without that agent requiring registration, providednany people actually will not be members of an association.
such representation is made without fee or reward. | wouldhat might be their own silly fault, but they will not be. They
have thought that, within the context of enterprise agreementsill not be members of an association; they may not be able
where there may be employees who are not representéd afford a legal practitioner and a relative, even if unfortu-
during the negotiations but who may be faced with somanately that relative is a bush lawyer, may be able to represent
opposition by a registered association, they may want to hawhem. They may have someone more eloquent than them-
someone appear with them in the appropriate jurisdiction. $elves and, for instance, if they have language problems, such
must confess that | cannot see what harm it does, becauas a person from the ethnic community who does not speak
the— English but who has someone from their community who is

The Hon. R.R. Roberts interjecting: willing to help them, | would have thought that that would

The Hon. K.T. GRIFFIN: Well, let’s face it. The Law have been better than nothing. Paragraph (b) states that, if you
Society may have some objection to it, | do not know, butare a member of a union, you can be represented by it. |
quite obviously the Hon. Ron Roberts wants to raise someannot imagine the circumstances where, if a person is a
objections because it intrudes into the club relationship thanhember of an association, they would not choose to use the
sometimes exists between associations of employers ampertise that that association could offer to them.
associations of employees. The fact of the matter is that we The Hon. R.R. ROBERTS: In these circumstances, we
must recognise that in, for example, small business there magnd to view these things in a situation we know. We have
be a party that just wants someone to come in and workpened up the industrial relations system in South Australia
beside them and support them in the process. to a whole new ball game. We tend to think of these things

The whole object of this legislation is to free up the such that we have a union and an employer, and everybody
system and endeavour to give individual employees, smaknows what they are doing. The new deregulated industrial
groups of employees and small business employers oppaelations system enables all sorts of people and groupings in
tunities which previously they have not had unless they havall sorts of funny ways to intervene, and small groups in one
had to go through the more complicated process of havingrganisation have the ability to intervene in proceedings. The
legal practitioners, registered agents, officers or employedsush lawyer is a character who most people in industrial
of an association represent them in proceedings. If they arelations would know. There are people around who believe
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that they know the law inside out. In many cases, what you The Legal Practitioners Act provides that you cannot give
find is— legal advice and representation if you charge. But, in the
Members interjecting: industrial jurisdiction, which is much freer in terms of the
The Hon. R.R. ROBERTS: No names, no pack drilll way it conducts its business and the nature of the issues
People in workplaces and groups, in isolated areas do nathich arise, it was felt that registered agents could be
have ready access to registered agents or legal practitioneappropriately accommodated within that framework; they
(I am having a bit of trouble here; | am actually advocatingwere not legal practitioners; they could be registered agents;
for legal practitioners), but an officer or an employee of thethey could charge. But, what the Bill seeks to do is to just
union is available. Because the group are not members ofalow what | understand has been the practice of allowing
union does not mean that they cannot go to a registered agesther people in who do not charge to assist and, in some
who is approved by the Industrial Commission as beingases, represent parties in the proceedings as set out.
worthy of being a registered agent who has certain skillsand There is a rationale for registered agents in the context to
knowledge of the way the law works and who will not go which | have referred. The Government takes the view that
around and make untested interventions on behalf of illit is important to at least recognise what has applied, as |
informed people, regardless of whether he has the best @hderstand it, for a long time by default rather than by design.

worst intentions. - _ It is a relatively informal jurisdiction.
The Hon. K.T. Griffin: He might have Romeyko or  The Hon. M.J. ELLIOTT: |wantto look at one possible
Gordon Howie representing him. distinction in all of this. When the Minister says that at

The Hon. R.R. ROBERTS: If | was the Attorney- present there are non-union, non-registered agents and non-
General, | wouldn't get into a debate about Mr Gordon Howi€legal practitioners appearing with parties before the
representing him, because he has knocked the Governmesmmission and the court, are they appearing in the role of
off quite a few times. That is probably a bad example.  assisting, in so far as translation and those sorts of things are

Members interjecting: " ) concerned, or are they in fact appearing in a role of represen-

The Hon. R.R. ROBERTS: Of all political persuasions.  tation, which is certainly what this particular clause seeks to
He is probably the worst example the Attorney-General coulghroyide?
have raised. He has had more victories over the people inthe The Hon. K.T. GRIFFIN: The advice | have received is
transport division than he has had losses, by alongway. | d@yat they do appear in both capacities, and the general
not know whether I need to go further into this. The exampl& tionale is that if they charge fees they ought to be regis-
Is quite clear. We have an orderly industrial relations systerfyreq, accountable and subject to some oversight as to their
which provides for stability within the industrial relations .- ices. If they do not, then it is not necessarily appropriate
system, and it provides for people with expertise so thafy nave that sort of ove’rsight.
people who are looking for relief are able to get expert relief. The Hon. R.R. ROBERTS: believe that we are talking

I do not think there is a necessity to put this in there. | hav% S :
. ostly about individual grievances. | do not want to lead the
taken on board the point made by the Attorney-General. "Attorney t00 far away, but | would suggest that there are

some lower level proceedings, for example, a 16 year oI% T 2 L
. . ’ L ther methods of providing opportunities for individual
might want his dad to go along and represent him, and ther rievances on a on%-to-ong ba?sﬁs which would cover the

is some argument for that. But, it is a question of where they.. ~ - : o

. : : . ituation where a father represents the son. As | said, this is
are going to get involved in the system. This clause opens f, . \yide There are wa;l?s and means of accommodating
up fo_r any prqceedmgs, and t_here is a huge poter]tl_al_fo t certain levels, that type of occurrence, but | do not think
vexatious or frivolous interventions. | do not believe it is in hat this leaislation and the clause with which we are dealin
the best interests of the industrial relations system in Sout llow us togdo that here today. | believe that we should knocg
Australia, and | seek the Committee’s support in removing,” '+ and the Attorney-GeﬁeraI has enough advisers to

it X ! o ;
) . . . advise him how he can accommodate individual grievance
The Hon. M.J. ELLIOTT: Registered agents are defined situations in another way.

under section 152 of the Industrial and Employee Relations
Act and there are questions of qualification, satisfying the The Hon. K.T. GRIFFIN: I'am not sure that| canreally
Registrar that they will comply with codes of conduct, etc. Alake itany further than | have already indicated. | understand
whole lot of matters must be complied with before becomingn€ POsition that the Hon. Ron Roberts is putting and the
a registered agent. The registered agent's only role i sues that the Hon. Michael EII|ot_t has put. However, it
legislation really is under this clause. What is the point of cally com_e_s_down to _vvheth_er one is prepared to al!ow the
having a register of agents if now anybody at all can go ipsort of flexibility that thl_s envisages or wants more r!gldly to
and represent people in proceedings? What is the point §N{rol the representation. | am sorry that | missed it, but the
having registered agents in those circumstances? on. Michael Elliott raised a question gbout interpreters.
The Hon. K.T. GRIFFIN: | am informed that people The Hon. M.J. ELLIOTT: I was asking whether or not
who charge no fees have always been able to represeiffe People who were appearing were at present actually
citizens before these jurisdictions. Legal practitioners could€Presenting or appearing in an assisting role, interpreting or
go in; others could go in and represent. The category ofthatever else.
registered agents was included, because one or two former The Hon. K.T. GRIFFIN: | suppose, technically, that
legal practitioners, who were not entitled to practise as legagort of assistance may not necessarily be representation. You
practitioners, were getting in and it was generally felt thathen get into a technical argument about what is representa-
they should not be allowed to because they were in fadion.
getting in the back door to practise effectively as legal The Hon.M.J. ELLIOTT: This is saying that the people
practitioners but having been disbarred. In addition, it wasoncerned can represent, and | think that means something
felt that there ought to at least be some measure of contrdifferent. | want clarified what is actually happening at the
over registered agents who charge. moment.
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The Hon. K.T. GRIFFIN: My view would be that the industrial field, and the previous Government set up the
‘representation’ means speaking for a person. The difficultyconcept of registered agent to endeavour, as well as the other
will be that if you use the description ‘assisting’ a personexamples | gave, to bring some structure to the system and
before the commission or the court, you then get into an issusome controls over registered agents.
about what is ‘assistance’. It is then a question of removing What do undertakings mean, for example, when given by
the argument to another point of the issue. It may be appra registered agent? How should they charge? All those sorts
priate to talk about ‘assisting’, but from the way in which this of issues are encompassed by the previous Government'’s
has been put together—and | am not in a position now on theecision to register agents. But the fact is that under the 1972
run to say that ‘representation’ should be changed td\ct, and even up to now, it is recognised in the regulations
‘assistance’—it seems to me that ‘representation’ coverthat people have a right to be represented by someone who
‘assistance’ as well as someone going into the commissioldoes not charge. That representation covers a broad spectrum,
for example, and representing and putting a point of viewand what we want to do is put the issue beyond doubt.
There may be someone who is dead scared of the whole The Hon. M.J. ELLIOTT: If the Minister is saying that
process and says, ‘I can't possibly get onto my feet and maka& common law right exists, | presume that this legislation is
these points. Can you come and do it for me?’ | guess thenmot going to remove that common law right.
is a variety of circumstances in which representation forno The Hon. A.J. Redford interjecting:
fee might occur. Itis very difficult to puttheminto aclearly = The Hon. M.J. ELLIOTT: That is what the Attorney is
defined category other than to use the general descriptisaying it does, but | am saying that in its absence the common
‘representative’. law right remains. | was really looking for a compelling

The Hon. R.R. ROBERTS: We can do this on an reason why it needs to happen, and | think what the Minister
individual grievance basis, although | personally prefer tds saying—and the Hon. Ron Roberts should respond to this
discuss that in another forum. There are cases involving on@oint—is that if the common law right exists in any case, then
of the inquiries raised by the Hon. Mr Elliott, involving all it is doing—
people at the Working Women’s Centre who are registered The Hon. K.T. Griffin: There was some doubt that,
agents and who still act for nothing. They have levels obecause there was no specific reference in this Act, the
expertise to provide proper advice to people in trouble andommon law might have been superseded, and what we
they meet the criteria that are generally accepted as theanted to do was put the issue beyond doubt.
minimum standard to act as an agent in the Industrial The Hon. M.J. ELLIOTT: |suppose the argument is that
Commission. what you would be doing is continuing what was the legal

For a whole range of reasons it is probably better that weosition before this Act was promulgated last year. So, while
knock this out, and | am certain that the Attorney-General and could be argued that this is changing thimtus quoin
the Minister in another place can overcome those problemselation to the Act over the last 12 months, your argument is
I think the position is very clear. With those words in the that thestatus quaprior to the Act going through was that
clause as it presently stands | think it is too dangerous. | thinkepresentation could have been offered gratuitously in any
it is capable of being redefined somewhere else and | thinkase.
it ought to be. The Hon. K.T. Griffin: That is correct.

The Hon. M.J. ELLIOTT: | was about to say that up The Hon. M.J. ELLIOTT: If thatis the case, and | am
until this time there has not really been any compelling reasonot sure whether the Hon. Ron Roberts will argue differently,
given why the change is necessary. then the Minister may have provided the reasons that up till

The Hon. K.T. Griffin interjecting: then | thought were absent.

The Hon. M.J. ELLIOTT: You have the compelling The Hon. R.R. ROBERTS:| am advised by people much
reason right now, have you? | will give you your last chancewiser than | that agents under the 1972 Act were employees
before I finish my remarks. of the employer or union groupings. In explaining the 1972

The Hon. K.T. GRIFFIN: | am not sure whether itis a Act the Attorney said that we amended it later because of
compelling reason, but it is good precedent. Section 34 of thproblems involved in that system and we introduced the
1972 Act says that subject to this section a party or intervenesystem of registered agents whereby people who were going
may be represented in proceedings before the commission by be engaged in this activity had to have certain skills and
a legal practitioner or agent. | am informed that it has beeknowledge to provide orderly and consistent approaches to
established by court cases that there is a general right agfdustrial relations in South Australia. Although the clause
representation, but not necessarily by a legal practitioner. looks simple, this is proving to be an arduous task.

The Hon. M.J. Elliott: You say in common law they are The Hon. K.T. GRIFFIN: It may be that some agents

represented? were employed by the union movement. In the 1972 Act the
The Hon. K.T. GRIFFIN: Yes, by a 1916 case. law did not define ‘agent’. It did not limit the categories of
The Hon. R.R. Roberts interjecting: persons who could be agents. There may have been registered

The Hon. K.T. GRIFFIN: In thisjurisdiction. The 1972 associations that employed people who acted as agents and
Industrial Relations Act SA, as | said, allows the party orthey were entitled to do that but there was no definition in the
intervener to be represented in proceedings before thE972 Act. We have spent an hour debating the question of an
commission by a legal practitioner or agent. The reference tagent. | know it is important, but there are other issues that
‘agent’ allowed both those who are paid and those who arare equally important and all we want to do is put beyond
not paid. | understand that about three years ago the previodsubt the fact that your mother, father, brother, sister, cousin
Government brought in the concept of registered agerir anyone else who does not charge can represent you in one
because there were advocates—not lawyers, but advocatésrm or another in the Industrial Relations Commission or
perhaps those who had been in the trade union movement oourt. It is something that affects you personally and, in
employer associations—who were setting up their owrrespect of which, you cannot go by yourself because you
businesses in a corporate sense to provide representationnmght feel intimidated or lack confidence or the like.
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Amendment negatived. seeking to be represented because they feel that whatever
The Hon. K.T. GRIFFIN: | move: rights were established under that agreement are being
Page 5, line 4—Leave out ‘be’ and insert ‘by’. breached.

If that is the case, | do not understand why they should not
Amendment carried. be able to choose who represents them in proceedings which

The Hon. R.R. ROBERTS: | move: enforce rights which have been established under the

: agreement. | understand why the Government was keen to

Page 5, lines 5 to 12—Leave out paragraph (c). streamline the enterprise agreement process in the way it is
| believe that this amendment is consequential on amendegotiated. However, we are not discussing the negotiation
ments made to clause 4. It is no longer a case where o an enterprise agreement; we are discussing an individual
union has exclusive rights. That was the premise of thenforcing their rights as established under an agreement. If
argument. Given that our amendments have succeeded, miyave understood this correctly, that is a different issue. The
advice is that there will not necessarily be any particularight to representation by another person, in those circum-
association given the exclusive right to represent the grougtances, does not affect the processes of the agreement
of employees to which the enterprise agreement relates andetermination itself.
therefore, this paragraph becomes redundant. The Hon. K.T. GRIFFIN: | am advised that it is

The Hon. K.T. GRIFFIN: The amendment is not essentially a drafting matter. It makes it complementary to
consequential and is a matter of substance. | do not undesection 77(1)(d). It is in the Bill because a question was
stand why the honourable member wants to leave out thaised concerning the position where you might have an
paragraph. It is the Government’s view that, notwithstandingigreement under section 77(1)(d) for exclusive representation
other amendments that have been passed, it is important &md there are proceedings relating to the enterprise agree-
retain it in the legislation. It deals with the issue of represenment. In a group where a two thirds majority must agree to
tation. Under section 77(1)(d), if the proceedings relate to abe covered by the agreement, what happens to the others? |
enterprise agreement and a particular association has beai informed that the Government’s advisers were of the view
given exclusive rights to represent the group of employees tthat, for the sake of consistency of approach in drafting, the
which the enterprise agreement relates, a person who ispasition ought to be put beyond doubt in relation to section
member of the group cannot be represented in the proceed7(1)(d).
ings by an officer or an employee of another association or The Hon. M.J. ELLIOTT: | am not sure that the
a legal practitioner or registered agent instructed by anothaviinister heard my question. | suggested that the proceedings
association. | thought it was commonsense. may relate not to the drawing up and reaching of an enterprise

The Hon. R.R. ROBERTS: If the Attorney-General is agreement but to whether or not an individual feels that
going to argue this case, | point out to him that he just gavgomething which has been established under the agreement
a long rendition of the right of people to be represented eithels being breached and they wish to appear before the
freely or otherwise. Every citizen has the right to be reprecommission. In those circumstances, why do they not have
sented. The Attorney is saying that an employee does natbroader right to be represented by a person of their choos-
have the right to be represented by an officer or an employeiag? Why does it have to be the group which was given sole
of an association, a registered agent, or a legal practitionaights to negotiate the agreement under section 77(1)(d)? That
The Attorney-General is saying that you can be representdd one thing, but we are not talking about the negotiation of
by a fool but you cannot be represented by a lawyer iran agreement.
proceedings before the same commission where we have just The Hon. K.T. GRIFFIN: Section 77(1)(d), in respect
established a principle whereby anybody can represewf an enterprise agreement, provides:
anybody in the same commission. The Attorney-General  may include a provision giving an association of employees
cannot have it both ways. that is able to represent the industrial interests of the employees’

The Hon. K.T. GRIFFIN: The factisthatitrelatesto an rights to represent the industrial interests of those employees to the
enterprise agreement. Section 77(1) provides: exclusion of another association of employees.

An enterprise agreement— It relates tt?han associ_lqrt‘ipn btteint? grar(ljt%d eg;:llljsit\ae rights to
I represent the group. This puts beyond doubt, in the circum-
Thgn para?gr.aph (d) provides: ) stances to which | have referred, that one third, who perhaps

if a majority of at least two thirds of the total number of teq differently or did not vote at all, can still be represented

employees to be covered by the agreement agree—may include_a . - A h
provision giving an association of employees that is able to repres:ﬁ\y an agent of their choice. However, this limits the right of

the industrial interests of the employees’ rights to represent thén officer or employee of another association or a legal
industrial interests of those employees to the exclusion of anothgsractitioner or registered agent instructed by another assoc-

This corrects a typographical error.

association of employees. iation to get into the fray. Under an enterprise agreement two-
If only for the sake of consistency this provision needs to behirds of the employees may say, ‘We want X association to
there. It relates solely to section 77(1)(d). represent us, and there may be proceedings that relate to that.

The Hon. M.J. ELLIOTT: | require some clarification There may also be another association that wants to get into
because what we are talking about is proceedings that relatiee act when in fact two-thirds of the employees under section
to an enterprise agreement. | may have misunderstood, bid7(1)(d) have already agreed that one association will
| presumed this could have related to an enterprise agreemenepresent the interests of employees. It is a matter as between
that had been decided and agreed to and them some issue hasociations how we maintain the focus on the one which has
arisen later which may affect an individual, in that they feelthe right to representation. It does not preclude other employ-
they are being affected contrary to the enterprise agreemeees, as the Hon. Ron Roberts suggested earlier, from being
and they may wish to enforce their rights. In those circum+epresented, but not by another association.
stances we are not talking about the negotiation of an The Hon. T.G. CAMERON: | have not been here for the
agreement. The agreement is in place and the person éstire debate, but | understand that under section 115 of the
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Act there is a freedom of association clause. | am concerndtie employers. The Minister would be denying those people
about some of the practical implications of paragraph (c)that right, and that would be discriminatory and unfair.

which would preclude an officer or employee of another The Hon. J.F. STEFANI: | must endorse some of the
association. Many unionists will have had a long historicacomments that the Hon. Terry Cameron has uttered. | have
association with a particular union in an area where twdad some experience as an employer in these matters, and |
unions might have joint coverage, and | can relate to the fadtnow that some unions do not have the strength of others. |
that most of the employees would have voted to have onean recall clearly that the Plumbers Union was not a bigger
particular union to negotiate their enterprise agreement. union representing a greater number of employees, whether

However, there might be a particular body of members ait be on a building site or in a workshop situation.
that establishment who for a whole host of reasons, usually | can relate to the very points that the Hon. Terry Cameron
historical—they might have grown up with or been representhas raised in terms of a small workshop where two, three or
ed by the union for a long time—wish to continue with it. five plumbers are doing maintenance in a bigger place, and
There are a lot of workshops and places where two unioné€ bigger workshop arrangement is covered by another
have a constitutional right to cover the employees of thatinion. | am sure there are many examples of that. The
organisation. This clause would be saying to those people ifluestion remains whether that union will be available for the
that minority group, even though they belonged to union Asmaller group of employees to represent them in enterprise
and were in the minority, and over two-thirds of the work bargaining negotiations. If that were the intention of the
force belonged to union B and wanted it to represent theniegislation, | do not see that employees should be disadvan-
“You do not have the right to allow your union to come alongtaged by changing their union coverage and allowing another
and speak on your behalf or represent you.’ That is what thenion to represent them. Ifitis the intention of the legislation
practical effect of that clause would be. to ensure that employees have the benefit of unions to assist

From my own experience, when | looked after the Localtém in enterprise bargaining negotiations, | do not see any
Government Employees SA Award, the Australian Workerdlifficulty in accommodating two unions on one site to do that

Union covered 95 per cent of the employees. But there wer&0'X- _ L
workshops at a number of councils where, historically, they, The Hon. R.R. ROBERTS:Does the individual have the
would always belong to the Metal Workers Union. The!ght to intervene personally in proceedings before the
Australian Workers Union was comfortable about that, as wa§omMmission without representation? It may not be in the
the Metal Workers Union, and, on most occasions, the lattdf€dotiation o_f an enterprise agreement, but a matter related
union would be more than happy for me as the advocate at tHg &1 enterprise agreement. o .
time to represent the members’ interests. However, occasions | "€ Hon. K.T. GRIFFIN: My understanding is that if
arose when employees—members of the Metal Workerg::ere is, for e.xam'plel, ghearlng in relation to an approval of
Union at that workshop—felt aggrieved about a particulat'€ commission, individual members can appear. | want to
matter and wanted a representative from their own union, §ddress a couple of issues. The Hon. Mr Cameron is raising

which some of them had belonged for 20 or 30 years, to joirt" ISSue that was lost, if it was ever debated at length, with
in the proceedings. respect to section 77(1)(d). The fact is that that is in the

On most occasions we were the principal union and pu rincipal Act. It does enable an employer to work with
e princip P g‘mployees in the sense that, if two thirds of the employees—
forward the principal arguments, but the union, atthe r€QUeSst those who vote but the total number of employees to be

géﬁ&??gi;ségﬁslig?wﬁ dﬂ%@g%”&gf%g?{f{?h?; culg:Jos overed by a particular agreement—agree, there can be that
: rovision which gives an association of employees the right

it would deny the rights of those unionists, who have had o represent the industrial interests of those employees. It

Ior!g and h|§tor|cal relationship with their union, to have thedoes not prevent members on the shop floor belonging to
union to which they belong come along and speak for them

; . Lo et Other associations.
Ifthat is the practical effect of the clause, it is quite discrimi- | would expect that, if there was an objection about
natory and unfair.

L . . . exclusive coverage which is provided in section 77(1)(d), that

Eventually this situation will be tidied up through union \yqyid be an issue that would be fought out at the time of the
amalgamations, and so on, but there are still hundreds Oflo%terprise agreement being negotiated. But, once it is
out there where the unions, the employees and employers gigqotiated and that provision is in there, it is a question of

quite comfortable with the situation. Of all the situations |y then has the right, as an association, to represent the
had on this matter, | never once got an objection from theyterests of employees in proceedings. ’

employer, the Employers Federation or the Chamber of The Hon. R.R. ROBERTS: | thank the honourable
Commerce. They never stood up and said that the metaliiomey-General for his answer, because he gave me the
workers were not allowed to be represented here: that nevehgyer | thought | was going to get: that an individual has the
occurred because there was a general agreement that this litfignt 1o intervene in the proceedings. | return to my original
workshop and these people had always belonged to the Metglq ment. The Attorney-General said it is all right for the
Workers Union, even though the AWU might have coveredmum, dad or anybody else to represent him, but when it
90 per cent of the workshops. Everyone was comfortable angymes to a member of an association or someone who wants
happy with it. actually to get a lawyer, it is a different matter. The Attorney
The Hon. K.T. Griffin interjecting: expounded at great length the rights of people to have proper
The Hon. T.G. CAMERON: The same thing will apply representation.
with enterprise agreements. Nothing will change. Members The Attorney contended to me that it was okay to have the
will not switch from a union with which they have had a long mother, the father or someone acting gratuitously (regardless
association to another union. These people will still say thadf his qualifications) to represent a person in proceedings
they will stay with their union, and I think they have that right before the commission. If someone wants to use a registered
and it is respected within the trade union movement and bagent who may be employed by another association, the
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Attorney says that that ought to be denied. | put to the The Hon. R.R. ROBERTS: The Opposition is opposed
Attorney that that is absolutely inconsistent. It is a fundamento this provision. The Minister in the other place maintains
tal thing. You cannot be right on the one hand and wrong otthat this clause was meant to cover the long service leave
the other hand. It is the same thing. factor in an enterprise agreement negotiation. | query whether
If an individual has the right to intervene, according to thethe Attorney or the Minister have discovered any other
Attorney’s proposition as outlined to me, he has the right taelevant legislation entrenching conditions of employment in
be represented by an agent, a lawyer, an officer of the unioinydustrial agreements other than the Long Service Leave Act.
or Mum or Dad. Yet, when it comes to this clause, theln any case, the primary issue | am concerned about is the
Attorney says he cannot be represented by an officer or dang service leave minimum standards, which have rightly
employee of another association or a legal practitioner. It ieen entrenched in employment contracts throughout the
inherent in what the Attorney is saying that he cannot beState for many decades under the 1987 Long Setrvice Leave
represented by an officer or an employee of an associatioAct and the previous Long Service Leave Act. The principle
a legal practitioner or a registered agent but he can bis therefore well established that employees who have served
represented by his Mum. That is the import of what theat least 10 years with an employer should be entitled to a
Attorney is saying. That clause has to go. substantial period of paid leave. | suppose it is partly a reward
The Hon. M.J. ELLIOTT: Ido not know whether or not for loyal service to the employer over that period, but it is
I have misunderstood what section 77(1)(d) concerned, b@so an essential opportunity for many workers to rest and
| took it to mean that, when an association of employees igecuperate.
given the right to represent the industrial interests of the The principles of long service leave have been well argued
employees, the industrial rights of employees are represent@@d established. This is one of those minimum standards that
in the collective sense rather than in the individual senseshould not be up for grabs in the context of enterprise
That might have been my misunderstanding at the time an@argaining. The problem is that many workers, more so these
I do not know what the legal interpretation is. My understanddays than ever before, will see themselves as unlikely to see
ing was that it referred to employees in the collective ratheput the 10 years required before the long service leave
than the individual sense. entitlement arises, whether it be due to individual workers’
Whilst it is likely that in many workplaces one or perhapsPlans to move on or because of the insecurity of employment
two unions may be responsible for the negotiation of arin the industries concerned. Thus, there is a real danger that
enterprise agreement, there may be relatively small groups §#€¢ majority of employees in a workplace might take the
employees who still remain members of another union. If, foPPOrtunity to grab some money up front without fully
instance, there was an unfair dismissal case or something likg2lising that they are not only doing themselves a disservice
that, why could they not be represented by the union to whicRUt alSo having a negative impact on those workers who may
they belong and the advocates of which they trust rather thalfuly benefit from the statutory three months paid leave
having to rely upon this other union that, as | understood, haduirement under the Act. .
the collective interests of the employees as a responsibility? It is not sufficient to say that there are safeguards in
Amendment carried; clause as amended passed. section 9 of the Long Service Leave Act which deals with

New clause 11A—‘Assignment of Commissioner to dealexemptions. The commission would be hard pressed to rule
with dispute resolution. that there is no disadvantage to workers when a deal is done

) . and long service leave is forgone when a fair majority of the
The Hon. KT GRIFFIN: I move: workers might front up to the commission and say that the
Page 5, after line 12—Insert new clause as follows: workers in that workplace do not want long service leave.

11A. Section 198 of the principal Act is amended by striking ; ;
out from subsection (2) ‘between the parties to’ and substitutin We believe that the only real safeguard in respect to long

‘arising under. %ervice_ leave is to retain the existing system, whereby
dustrial agreements or awards can bury statutory entitle-
ents only upon obtaining the commission’s approval, the
Pint being that industrial agreements and awards are the
bject of widespread negotiation throughout industry, as
Bpposed to the decisions of a small group of workers. We say
&hat long service leave should not be on the bargaining table.
he Government’s amendment was passed, it would be the
inning of the end for long service leave, as employers in
creasing numbers forced workers to make long service
ave concessions in the context of enterprise bargaining, so
. . i that long service leave became ultimately unobtainable in a
The Hon. R.R. ROBERTS: | am not familiar with this  yractical or realistic sense. | am glad to note the Australian
provision. Is this an administrative arrangement? Democrats will oppose this clause. | ask for the Committee’s
The Hon. R.R. ROBERTS:We will not oppose it at this The Hon. K.T. GRIFFIN: | am puzzled by the honour-
stage, but | have to confess | am not familiar with theable member’s reaction to this. There is no intention to reduce
amendment. As it appears that it deals administratively witktandards. What puzzles me is that he suggests that this will

the way that people are appointed to look at disputes, | do n@ some way or other undermine the Long Service Leave Act.
think it is sinister. Whilst we support it at this time, we will That is not correct. The amendment ensures—

have to look at it more closely, and it may be subject to The Hon. R.R. Roberts interjecting:

further discussion at a later time. The Hon. K.T. GRIFFIN: No, it doesn’t undermine the
New clause inserted. Long Service Leave Act.
Clause 12—'Repeal and transitional provisions.’ The Hon. R.R. Roberts interjecting:

This new clause seeks to clarify the Government’s origina’?]
intention in that section of the Act which prescribes the
arrangements for the assignment of commissioners to de
with industrial disputes. It is considered that the curren
wording of this section could potentially lead to a challeng
as to the assignment of a Commissioner in the case wher
dispute occurs between parties to an enterprise agreement
is over matters which have nothing to do with the agreemer)

itself. Such a situation would be disruptive to the operatior]e
of the commission.
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The Hon. K.T. GRIFFIN: Let me tell you what the to industrial agreements, are put in the same position. They
position is, as | understand it. The amendment ensures thhave to be approved anyway. There are minimum standards
references in all Acts and statutory instruments to the ternwhich are prescribed for enterprise agreements under this
‘industrial agreement’ extends to include enterprise agreeAct.
ments under this Act. It does not limit it, it extends the cover. The Hon. R.R. ROBERTS: In his explanation, the
The matter was initially raised by the Government (theAttorney-General said that, in the making of the award, the
Crown Solicitor’s Office) in the context of the provisions of understandings of the Long Service Leave Act flow into the
the Long Service Leave Act to allow the long service leavenew agreement or the new award, and that they shall not
provisions to be varied by awards or industrial agreementslisadvantage. However, that applies only at the beginning;
An intended consequence of the new Act which effectivelyonce a condition appears on the enterprise bargaining
replaces the old industrial agreements with the new enterpriseggreement, it may proceed in that form but it can be negoti-
agreement provisions is that those provisions of the Longted to a lower standard. It becomes a question of whether the
Service Leave Act would not apply automatically to enter-Commissioner can be convinced that there is no disadvantage
prise agreements. The amendment clarifies the Governmentifs relation to the employees in that enterprise, collectively.
intention in relation to all legislation and subordinate For instance, if 90 per cent of the employees were itinerant
legislation. There are a number of Acts and regulations invorkers and two or three employees were long-term employ-
which industrial agreements are referred to, such as, thees, and enterprise bargaining came up and the employer said,
Workers Rehabilitation and Compensation Act 1986, thél will give you extra money for long service leave, and you
Construction Industry Long Service Leave Act 1987, thewill get an increase’ it would have the effect of the itinerant
State Long Service Leave Act 1987, and the Industrial andvorker getting a payment up-front and the permanent
Commercial Training Act 1981. employee losing his entitlement some time down the track.

The important point to remember is that not only are  You may say that the long service leave provisions would
industrial agreements no longer being created under the nesmsure no disadvantage, but when we talk about the enterprise
Act but in accordance with these transitional provisionsagreement we must realise that it happens in another forum
existing industrial agreements have a limited life not exceedand the Enterprise Commissioner has to be convinced that
ing two years from the date of proclamation (August 1994)there is no disadvantage. In normal circumstances in these
So, as a consequence, these instruments under the Act doeums, if 90 per cent of the employees say that it is okay, the
soon to become obsolete. Section 9 of the Long ServicEommissioner is entitled, and likely | would suggest, to say

Leave Act deals with exemptions. It provides: that there is no disadvantage, and it takes away the non-
(1) Subject to this section, the Industrial Commission may on thd1egotiability of what is a standard. I am aware of the time, as
application of— is the Attorney-General, and | suggest that what we have put

(a) an employer; to the Committee and also what has been promoted by the

(b) a party to an award, agreement or scheme relating t@yon_ Mr Elliott on behalf of the Democrats is the safest way
long service leave; or thi ticul tter | ask the C ittee t t

(c) aregistered association that has a proper interest in th 90 0N this particular matter. | ask the Committee to suppo
matter, us in opposing the clause.

determine that the long service leave entitements of a The Hon. M.J. ELLIOTT: Certainly there is some

particular class of workers will be determined by refer- complexity within the industrial area which is being explored

ence to a particular award, agreement or scheme rath ; i ; ; ;
than by reference o this Act §h this Chamber and which is outside my life experience, and

(2) An application may be made under subsection (1) in anticipal MUSt Sy that | have not been convinced strongly either way
tion of the making of an award, agreement or scheme. ~ about the ramifications of this clause. The Minister already
(3) A determination under subsection (1) has effect in accordanchas been threatening a conference, which seems to be an
(4) vxlg]elttgrtgirrr:;sti'on will not be made under this section if the unfortunate way ofhandling every piece of legislation in this
determination will disadvantage any class of present or futur({;’l{jlce but, if that is the. way It is going to be .handled' rather
workers. than spend further time on this now | will support the
(5) Long service leave entitlements arising under an award@pposition, and perhaps it will be sorted out between now
agreement or scheme to which a determination under thignd when the House of Assembly handles it next week.
section relates are enforceable as if they had arisen under this ~|5,,5e negatived.
Act. ) . Title passed.
So, I suggest there are protections. Itis not the Government's gjj| read a third time and passed.
intention by way of this amendment to undermine the
provisions of the Long Service Leave Act or any other Act. ADJOURNMENT
What it is saying is that industrial agreements are superseded,
and they will be obsolete. The Government seeks to ensure At 6.25 p.m. the Council adjourned until Tuesday
that enterprise agreements, which in many respects are akld March at 2.15 p.m.



