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LEGISLATIVE COUNCIL Leave granted.
HINDLEY STREET SHOOTING
Tuesday 13 February 1996
) The Hon. R.I. LUCAS (Minister for Education and
The PRESIDENT (Hon. Peter Dunn)took the Chairat  children’s Services): | seek leave to table a copy of a
2.15 p.m. and read prayers. ministerial statement made in another place today by the
QUESTION ON NOTICE PreLrZLlevreogr?n?;;lbject of the Hindley Street shooting.

The PRESIDENT: | direct that the written answer to the
following question on notice be distributed and printed in

Hansard No. 22. The Hon. R.I. LUCAS (Minister for Education and
FULL-TIME EQUIVALENT POSITIONS Chll_dreqs Services): | seek leave to table a copy of a
ministerial statement made by the Minister for Infrastructure
22.  The Hon. R.R. ROBERTS: How many full-time equi-  on the subject of the preferred consortium for the Virginia
valent positions under the Government Management and Employsipeline scheme.
ment Act or other South Australian Acts which are the responsibili Leave aranted
of the Minister for Industry, Manufacturing, Small Business and g )
Regional Development and Minister for Infrastructure and which are
located outside of the Adelaide Statistical Division, have been lost UESTION TIME
in the period from 11 December 1993 until 31 January 19957 Q
The Hon. R.l. LUCAS:

VIRGINIA PIPELINE

South Australian Water Corporation MUSIC EDUCATION
140 full-time equivalent positions have been lost, the details are
as follows: » The Hon. CAROLYN PICKLES: | seek leave to make
ggggggsgr'“on 211 a brief explanation before asking the Minister for Education
Temporary Employment Ceased 3 and Children’s Services a question about cuts to music
Paid Off Workers Compensation 1 teachers.
Resignation 5 Leave granted.
\T/fé’ﬂ‘g/sTfeerr,ed Other Departments 8821 The Hon. CAROLYN PICKLES: This year the alloca-
TOTAL 140 tion for instrumental and vocal music salaries has been cut by
ETSA Corporation 23.4 full-time specialist music teachers. | have been given a
222 full-time equivalent positions have been lost, the details areopy of a minute which sets out the details of the cuts and the
as follows: y Minister's own requests on how they were to be implement-
gggfral Atrition 5 ed. | seek leave to table a copy of that minute.
gnation 22
VSP 195 Leave granted.
TOTAL 222 The Hon. CAROLYN PICKLES: | am sure that
Economic Development Authority members would like to know the background to how these

Two full-time positions have been lost. (Through transfer O otifi f o , - .
arrangements the two officers are mow employed with the RegionaﬁUtS were justified. These are the Minister’'s own instructions,

Development Boards at Port Pirie and Mount Gambier respectivelygnd | quote:

MFP Australia ) ) o No school to have more than a 35 per cent reduction, no special
~ MFP Australia does not employ outside the Adelaide Statisticalnterest music centre to have more than 30 per cent and unallocated
Division within South Australia. salaries not to be used to ensure the 35 per cent safety net.

These instructions highlight the Minister’s total lack of
concern for music education and | am sure that people will
raise this if and when the move to appoint a select committee
is successful in this place.
In an apparent move to diffuse this issue the minute also
. . revealed that a statewide music education review is to be set
Regulation under the following Act— o S ,
Senior Secondary Assessment Board of South up by the Programs Division of the Minister’s department and
Australia Act 1983—Syllabus and Fee Changes  thatall music teachers will be briefed. Too little too late. My
Response by the Minister for Employment, Training  questions to the Minister are:
%g‘\’/;gmgn'f%‘gﬁmgég ?ﬁgﬁg?ggjetni ﬁ]ogliljth 1. Is the purpose of the review into music education to
Australia justify the Minister’s cuts? _ _
o 2. What are the terms of reference for this review?
By;he ,?tttgrney;jGet:erfalu(Hén-r-t'r- Griffin)— 3. Will the Minister guarantee that the review is con-
egulation under the lollowing ACt— ducted independently of his department by eminent music
Vetﬁggzrgn%“égheggse?d 1985—Empower Board to set educators and include an assessment of the effects of cuts
' made by the Minister this year?
ENERGY The Hon. R.l. LUCAS: The answer to the first question
is ‘No’. In relation to the third question, it will not be
The Hon. R.I. LUCAS (Minister for Education and conducted by persons independent from the Department for
Children’s Services): | seek leave to table a copy of a Education and Children’s Services. | am sure, given the wide
ministerial statement made in another place today by thiaterest in the Government’s decisions in this area, that
Deputy Premier and Treasurer on the subject of efficienbodies independent of the department will certainly make
supply and use of energy. submissions—

PAPERS TABLED

The following papers were laid on the table:
By the Minister for Education and Children’s Services
(Hon. R.I. Lucas)—
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The Hon. Carolyn Pickles: Are you going to call for On page 10 of his direction to chief executive officers,
submissions? titled ‘Targeted voluntary separation package schemes’, dated

The Hon. R.I. LUCAS: | would presume so—to the 19 December 1995 and effective from 1 January 1996, the
Department for Education and Children’s Services in term&€ommissioner for Public Employment clearly defines the
of their particular views. In relation to question 2, the termspublic sector in the following manner:
of reference, | do not have those with me. | am happy to  ‘Public sector’ for the purposes of this document means an
obtain a copy of the terms of the reference if they have beeagency or instrumentality of the Crown in right of the State of South
finalised and to provide the honourable member with it. ~ Australia and includes any body corporate that is in existence or

The Hon. Carolyn Pickles: Will a review include an which is established by or under any Act which is subject to control

assessment of the effect of the cuts? or direction of a Minister.

The Hon. R.I. LUCAS: Well, | will iook at the terms of SAMCOR Is established under the South Australian Meat
reference and provide the honourable member with a cop orporation Act. Part 2, section 9(6), of the Act states quite
Certainly that will not be the intention of the review. We areti¢ary that the corporation shall be under the control and
being made aware of the implications of the decisions that w irection of the Minister. Quite clearly, the Commissioner for

have taken, the effects of the cuts in a number of areas, a IUbIIC Employment's definition of the public sector for

- : : ted voluntary separation package scheme purposes
have indicated already. That is nothing new. From last yeal rge .
the Government has indicated that there would be some cu vould apply to SAMCOR and its employees. SAMCOR was

backs in services as a result of the decisions it took. Th stablished under an Act of this Parliament and is under the
' %rection of the appropriate Minister. On page 1 of the

Government did not take the decision and state that the S X LI -
would be no effect on services. | answered a series qfemmissioner for Public Employment’s direction to chief

questions in this Chamber indicating, quite clearly, that ther&xecutive officers, the Commissioner states quite clearly

would be some reduction of services but that we would seeR93™ _ o
to minimise the extent of the reduction in services. The targeted voluntary separation package scheme which will
In relation to the memo that the honourable member ha@Perate from 1 January 1996 is the only—
sought leave to table, it is true that a decision had been takéd | stress ‘only’—
by the department at the end of November or in earlyscheme available to assist agencies in reducing work force levels.
December in terms of how the remaining salaries were to b spite of the scheme being described as ‘the only scheme
allocated to schools. When | became aware of the allocatiogvailable to agencies’, SAMCOR has informed its employees
of the 80 or so salaries to schools | had some concerns abagat they will be offered redundancy packages that are
the ultimate decisions in relation to the allocation. Forapproximately only half the value of those offered to other
example, a school such as Norwood Primary School, with thgublic sector employees who have been sold to private
very good program that it has, was to be reduced from, sagnterprise. Given this inconsistency, will the Attorney-
nine lessons to one or 1% lessons. | indicated that | wageneral explain why SAMCOR employees are considered to
unhappy with the initial allocation and | asked for that to bepe public sector employees in Government budget papers, in
reviewed. As Minister, | indicated the expectations that | hadhe Commissioner for Public Employment’s public sector
in terms of allocating the remaining salaries. For example, ifwork force figures and by definition of the Commissioner for
relation to Norwood Primary School, instead of having onlypublic Employment in his direction to CEOs on targeted
one lesson, or a bit more than one lesson, it ended up with sboluntary separation packages yet, for the purpose of
lessons, a reduction of about 30 per cent from last year. receiving separation payments from their employer,
Itis true to say that, as a result of the initial allocation, ISAMCOR employees have been told that there is no relation-
indicated some criteria upon which the ultimate allocatiorship between the public sector and SAMCOR?
would be made, and that was as a result of concerns | had had The Hon. K.T. GRIFFIN: It is not for me to give the
about the initial allocation. | have publicly debated that issughonourable member legal advice. | will refer the matter to the
on a number of occasions with members of the Institute ofesponsible Minister and bring back a reply.
Teachers and of the instrumental music teachers. So, itis not
a new matter to be introduced into the debate. BICYCLE TRACK

SAMCOR The Hon. T.G. ROBERTS: | seek leave to make a brief
explanation before asking the Minister representing the

The Hon. R.R. ROBERTS:| seek leave to make a brief Minister for the Environment and Natural Resources a
explanation before asking the Attorney-General a questioguestion about the proposed bicycle route.
about the status of SAMCOR employees. Leave granted.

Leave granted. The Hon. T.G. ROBERTS: This question may fall within

The Hon. R.R. ROBERTS: Employees at the publicly the aegis of the Minister for Transport. Information has been
owned South Australian Meat Corporation abattoir at Geppgiven to me that the Government is proposing a bicycle path
Cross were informed in a memo dated 10 January this yedhrough and along the sandhills adjacent to the foreshore
that they would not be entitled to public sector targetedunning north-south from north of Glenelg through Henley
voluntary separation packages when SAMCOR was sold tand Grange, and perhaps even further once the development
a private buyer because they were not considered to be publitocesses are considered. Communities have raised a number
sector employees. In this memo to the employees, SAMCORf issues with me in relation to that proposal, and | am sure
claimed that ‘there is no relationship between the publiche Minister has been made aware of them, but the key
sector and SAMCOR employees.’ This claim was the basisonsiderations of most of the people making their submis-
for not allowing SAMCOR employees to access TSVPssions to me are on questions of privacy; that is, their houses
Quite clearly, there is a relationship between the public sectdrave not been designed to facilitate moving traffic, and their
and SAMCOR employees, and | will explain. close proximity to large movements of bicycles through that
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area. | am sure that with careful planning and good advice thResources, questions in relation to Cooper Creek irrigation
department could come up with proposals that may belans.
stitched into a community plan, but as yet | am unsure Leave granted.
whether community consultation processes have taken place. The Hon. M.J. ELLIOTT: On a previous occasion |
Another reason for people approaching me is that they areave raised the issue of Cooper Creek irrigation plans, in
concerned about the potential for damage caused by increasgalirticular, a proposal for 42 000 megalitres of water to be
traffic through a very delicate, protected area, namely, thdrawn from the upper Cooper catchment in Queensland near
fragile sandhill network in those areas. Will the Minister Windorah, predominantly as | understand to be used on a
guarantee that the community consultation processes will b@ajor cotton farming project. There is serious concern
adequate after the report by B.C. Tonkin and Associates isoming from conservation groups, including the Australian
handed to the Government, and will the Minister seekConservation Foundation (ACF), about the credibility of
guarantees that no environmental damage will be done isome studies which have recently been established.
charting the bicycle path through those delicate sandhills?  The Department for Primary Industries (DPI) in Queens-
The Hon. DIANA LAIDLAW: | will take this question, land has set up a Cooper Creek water allocation policy study
because cycling is the responsibility of the Department ofinder the water resources group. That study causes concern
Transport, which is implementing with enthusiasm thefor two reasons. First, the study stops at the South Australian
Government'’s cycling policy, which proposed networks ofborder, so it is looking at the impact of drawing out 42 000
bicycle paths in the metropolitan area. Through Bike Southinegalitres until Queensland creeks reach the South
as the honourable member mentioned, the department hAsistralian border, at which point the study stops. Secondly,
engaged B.C. Tonkin and Associates to prepare a conceffte study is purely a hydrological study; in other words, it
plan for a foreshore bicycle path from Outer Harbor tolooks at how much water will flow in different years depend-
Seacliff. Since the release of that concept, | have haihg upon the seasons and the amounts of water drawn out.
representations from members of the public, and in particular The Hon. A.J. Redford interjecting:
from the members for Bright, Reynell and Mawson, who are  The Hon. M.J. ELLIOTT: That is right, and does not
all keen to see this foreshore bikeway not terminate ainclude economic or environmental issues within the study.
Seacliff but connect with the disused railway line that goedNo hydrological modelling study is being undertaken of the
to Willunga. They are also keen for us to have an absolutelooper Creek into South Australia, as well as no analysis of
stunning cycling recreational and tourism facility, utilising the alteration of stream flows caused by various proposals
the beauty of our foreshore and extending as far as Willungand its environment and ecological impacts. | have been told
All that is a distinct possibility, but it will not proceed that the South Australian Department of Environment was
until we have undertaken the extensive consultation periodnaware of this prior to 1 February.
in which we are now engaged. | understand that the plans are The Cooper is one of the most variable large rivers in the
now available at various council areas. | can certainlyvorld. The present plans threaten wetlands of world signifi-
guarantee to the honourable member that the consultation wignce, which are subject to international treaties, and have
be not only adequate but also comprehensive and th&uge implications for pastoralists, including pesticide
environmental considerations will be paramount in addressingollution of stock and damage to tourism.
the infrastructure needs that will be associated with such an The ACF believes that, to ensure any study is credible, it
exciting development. must be expanded into South Australia with the involvement
Cycling is embraced by many people because it i®fthe South Australian Government and must be widened.
environmentally friendly. It would be absolutely counterpro-It says that, to ensure a proper water allocation policy, an
ductive for us to be promoting cycling in the way | have ecological and environmental flows study must also be
outlined, only to find infrastructure consequences that woulgindertaken, which also requires an extension of the current
appal the community because of possible environmentdeporting deadline of November this year. A major concern
damage. not addressed in the current process is the merits of retaining
Therefore, the issues of the environment are paramount @1 unregulated Cooper, from an environmental and
both the development of the initial concept and in thePastoralists point of view. The ACF says this must be
consultations that are being undertaken at the moment. | ca@ldressed. My questions to the Minister are:
assure the honourable member that, in my assessment of 1. Will the Minister ensure that a parallel and coordinated
those consultations, the environment again will be a kegptudy is undertaken on the South Australian side of the
consideration. If the honourable member would wish to bécooper system, in conjunction with the Queensland
involved in those considerations, | would be very pleased té>0vernment? .
extend an invitation to him. If he would like a briefing from 2. Will he ensure any studies undertaken are properly
the department in the meantime about this whole concept fesourced and properly address the issues of concern raised
would extend that invitation to him and any other member ofy the ACF; in other words, that ecological and economic
Parliament, because we are very keen to implement thi§sues are also addressed? o
bicycleway and also to really promote cycling in Adelaide, 3. Will he ensure that proper time is allowed for the
which is justideal for cycling given our generally flat terrain, Studies?

great climate and infrastructure of roads, parklands and open 4. Will he lobby the Queensland Government to ensure
space. that studies undertaken are broad-ranging?

5. Will he ensure that the interests of the South Australian
COOPER CREEK side of the Cooper system are adequately taken into account
before any decisions are made?
The Hon. M.J. ELLIOTT: | seek leave to give a brief The Hon. DIANA LAIDLAW: | will refer the honour-
explanation before asking the Minister for Transport,able member’s question to the Minister in the other place and
representing the Minister for the Environment and Naturabring back a reply. | am sure our success in these matters will
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be much greater in future with the proposed change of 1. Isthe Attorney-General considering privacy legislation
Government in that State. and, if so, what is the likely shape of that legislation and

The Hon. Anne Levy interjecting: when is it likely to be introduced?

The Hon. DIANA LAIDLAW: We have just had an 2. Has the Attorney-General, or any other Minister, had
outline of the history of the Queensland Labor Governmen&ny complaints from anyone about breaches of privacy in the
in terms of its consideration of South Australia, whichmanner which has occurred in relation to this university
amounted to no consideration at all. publication?

The Hon. Anne Levy: Are you suggesting Joh is better? 3. What rights do students have to resign from their

The Hon. DIANA LAIDLAW: Joh's long gone and there university union in protest of such activity in publication?
is a constructive Coalition in place. | am quite sure that our The PRESIDENT: Order! Before | call on the Minister,
representations on matters such as this will be listened to withremind members again that Standing Orders do not allow
a great deal more consideration than they have in the pasffor debate on the subject. That really was debate from go to

whoa, from where | sit. | do not mind the Minister—
UNIVERSITY UNION PUBLICATIONS Members interjecting:
The PRESIDENT: Order! | do not mind the Minister

The Hon. A.J. REDFORD: | seek leave to make a brief answering the question as he sees fit—I have no control over
explanation before asking the Attorney-General a questiothat, if members read their Standing Orders—but we have
about university union publications. introduced into Parliament a session on Wednesdays to allow

Leave granted. members five minute debates. | apply this also to the previous

The Hon. A.J. REDFORD: Recently | have been given question. | believe that it is not helpful in this case. I call on
a copy of the University of Adelaide’s 199Brientation  the Attorney-General.

Guide which is a publication of the Students’ Association of  The Hon. K.T. GRIFFIN: | know that the honourable
the University of Adelaide. Mr President, you would no doubtmember said that he was not attempting to be moralistic about
be aware that students covering a wide range of ages attefttk issue of what might appear in the university orientation
the University of Adelaide, including those under the age ohewspaper. Of course, some of the material may be quite
18. At pages 4 and 5 of the publication there are a series @ffensive to many of the people, of whatever age, who might
photographs of people engaged in various sexual activitiegnrol as students at the university. In those circumstances,
Itincludes heterosexual and homosexual activity. Whilst | davhilst the university students’ associations have generally

not wish to appear moralistic on this topic— been a law unto themselves, | hope that they will recognise
Members interjecting: that there are certain limits beyond which they ought not go
The Hon. A.J. REDFORD: Just wait for it. in terms of the proper way in which they should publish and
The Hon. T.G. Cameron interjecting: the content of material they should publish.
The Hon. A.J. REDFORD: You just wait for it. Whilst Be that as it may, the fact is that if students want to resign

| do not wish to appear to be moralistic, | am extraordinarilyfrom their university union they cannot do so. There is a
concerned that photographs were taken of various peopfgrovision which requires them to belong to the student union,
engaged in these activities without their consent. Indeed, #nd that has been a controversial issue over the years. It is
may well appear possible for those people to be identified. inore appropriate that my colleague, the Minister responsible
have also recently seen a number of documentaries in whidbr tertiary education, should answer this question rather than
various news gathering organisations are giving people withimy embarking upon a dissertation about the compulsory
the community video cameras so that they can go out and spgembership of student unions, but it is an issue which is still
on ordinary people going about their daily lives. Onefairly widely and hotly debated.
example, which was a United States documentary, involved In terms of the issue of complaints from anyone about
a person videotaping, through their bedroom window, hisreaches of privacy in the sort of manner which has occurred
next door neighbours engaging in normal consensual sein the university publication, there are lots of complaints not
Whichever way one looks at this, it is a gross invasion of ouabout the issue of privacy but about pornography and sexual
privacy. violence, and generally in this State they are addressed by the
Whilst we have put up with the increasing reduction of ournew Classification Council and at the Commonwealth level
privacy for a number of years, complaints have now beeiby the Classification Board. If material has not been classi-
raised in documentaries, to the effect that various medified but it appears that it should be then it is appropriate to
outlets are encouraging the use of video cameras. It has bersfer it to either of those two bodies, at either the State or
suggested that there may well need to be a revisiting of thEederal level. But there is concern expressed quite frequently
issues of privacy. | recall, as a teenager, an attempt by thte my office about some of the material, particularly printed
then Premier, Mr Don Dunstan, to introduce and passnaterial which is available generally for sale within news-
legislation on the issue of privacy. | must say, judging by theagents, delicatessens and other such retail facilities.
reaction of members opposite, they have gone backwards, the In terms of privacy, recently | have not seen any com-
mob opposite. plaints about breaches of privacy in the context to which the
Members interjecting: honourable member refers, but | will have some inquiries
The Hon. A.J. REDFORD: Indeed, the Government, as made of my colleagues to determine whether they have
I recall, intended to create a tort of breach of privacy. Amidreceived any complaints of that nature. In terms of privacy
a great outcry, particularly from the media, which, on the facdegislation, that has a chequered history. Several years ago |
of it, had the most to lose, the then Premier dropped the ideaan remember that the former Attorney-General brought in
However, given that there appears to be a real increase lagislation which was controversial and which was very wide
breaches of people’s privacy and encouragement by variouranging, and the then Opposition was very concerned about
unscrupulous media outlets in that regard, | would be grateftits breadth and the creation of the tort of breach of privacy.
if the Attorney-General could answer the following questionslt has not been proposed to me that we should revisit that. It
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is certainly not on my legislative agenda at the present timejoubt for very good reason, was to the CEO of the Depart-

but if members believe that it is an issue that ought to benent for the Arts and Cultural Development. It was a rise of
further addressed | would be happy to consider doing so. $35 000. A great deal of concern has been expressed to me

as to where this money will come from. | do not make any

GLENELG TRAM LINE comment whatsoever about the salary of the CEO, but

_ obviously this increase in salary was not part of the budget
The Hon. T.G. CAMERON: | seek leave to make a brief that was presented to—

explanation before asking the Minister for Transport a The PRESIDENT: That is opinion.

question about the Glenelg tram line. The Hon. ANNE LEVY: No, it was not part of the
Leave granted. o , budget. Members can look at the budget papers. Itis fact: it
The Hon. T.G. CAMERON: Can the M|n|ster'g|_ve the  is not opinion. It was not part of the budget papers that were
Council an updated summary of the Government's intentiongresented to this Parliament when the last budget was brought
regarding the city extension of Glenelg tram line’s strategiqyown by the Government. That s a fact: it was not part of the
elimination report released in 1993, and does the Ministepqget. Either there will have to be supplementation of the
support the extension of the tram line to N(_)rth Adelaide? 4 budget by Treasury or this extra sum will have to be
_ The Hon. DIANA LAIDLAW: - The extension of the tram  foynd from some other line of the arts budget. There is great
line is being considered along with a whole range of othegoncern amongst many arts organisations that it will be those
issues in terms of transport infrastructure in the metrOPO“ta'&rganisations that will suffer by having their assistance from

Adelaide area as part of the scenarios for transport strategife Government cut by this $35 000 so that the books can
which are presently under debate. Last year, | released thgyance. My questions are:

guidelines that we would follow for the implementationofa 1 \vill there be Treasury supplementation of the arts
transport strategy on the basis that there was no such lonBUdget for this increase in salary?

term strategy for the metropolitan Adelaide area. 2020 2. If not, from which line in the arts budget will this
Visiondocument, the former Government looked at longer )

term planning issues, but it did not embrace transport issudacrease be taken?
' 3. Will the Minister assure the Council that it will not be

as part of that planning exercise. That was seen by thi om the arts development line of the budget or that of any

Government to be a big omission that we should addres ther organisation. either within or without Government. that
Many people want to know about transport infrastructure>-ef organisation, eithe 0 out&overnment, tha

: . : - .
issues, for rail and road, the O-Bahn, interchanges, and t{§C€1ves Government funding?

like, so that they can make their planning decisions. Thaﬁ The Hon. DIANA LAIDLAW: | can guarantee to the
initiative was announced in the middle of last year. onourable member, as | have been able to reassure people

Workshops were conducted last year, and I envisage thdf! the arts community generally when they have sought such
at the end of March or in early April, | will receive a report advice, that the arts development budget will not be affected

which looks at the issues that were raised at these workshog¥ this increase tohthf] CEO; E?r will tge bUdg%t t?f other
and provides various scenarios for community debate a¥danisations. As the honourable member would be aware,

options for us to proceed in the future. The extension of th&t the time the increase was announced, all budgets for all arts

Glenelg tramline is one matter that is being actively dis-companies, whether general purpose or line budget, will have

cussed. However, we do not want to proceed om@hoc been confirmed with those organisations, and there is no
; ’ ssuggestion that they will be touched. The Department for the

basis with an extension of the tramline without knowing wha d Cultural I h q : f ab
the implications are for public transport infrastructure/AtS and Cultural Development has made a saving of about

interchanges, and for the city as a whole, and how that wifp>00 000 within its own operating budget over the past two
work together with other public transport initiatives. We areY®ars- o
also taking into account the needs of freight operators, which The Hon. Anne Levy interjecting:
is an area that has not been considered adequately in the past.The Hon. DIANA LAIDLAW: No, in its own internal
I should be able to provide the honourable member with moréperating central staff budget. Itis within these areas that the
information towards the end of March or early April, which Savings can be made.
is the further stage in the development of these scenarios. The Hon. Anne Levy interjecting:

The Hon. T.G. CAMERON: | have a supplementary The Hon. DIANA LAIDLAW: The interjections from
guestion. Does the Minister support the extension of théhe honourable member opposite are interesting because,
tramline to North Adelaide? That was part of my originalwhen | was in Opposition and prepared the arts policy, the

guestion. arts community was very adamant that the Arts Department
The Hon. DIANA LAIDLAW: To North Adelaide? had to be streamlined and refocussed so that the maximum
The Hon. T.G. Cameron: Yes. resources went out to arts programs and performances, and
The Hon. DIANA LAIDLAW: No. that is exactly what this Government has done. This is a
broad view amongst arts practitioners in this State and, if the
ARTS AND CULTURAL HERITAGE honourable member suggests otherwise, she is extraordinarily
DEPARTMENT misinformed. The arts community in this State has wanted

fewer resources in the bureaucracy of the Arts Department
The Hon. ANNE LEVY: | seek leave to make a brief and Ms Pelz, as CEO, has delivered on that front, as she has
explanation before asking the Minister for the Arts a questiontlelivered on many others in the arts area. Her job within the
on the resourcing of salary increases. department has involved the promotion of the arts as an
Leave granted. economic generator, as well as a source of artistic, cultural
The Hon. ANNE LEVY: After Parliament rose just awareness and richness in our community, and that role has
before Christmas, the Government announced very largeeen recognised in the new, changed salary scales. Those
increases in salary for many CEOs. The largest increase, rszales were assessed by an independent consultant for the
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Commissioner for Public Employment, not by therelation to disadvantaged groups such as migrants in our
Government or by me. community?

I am pleased for the arts that, as the honourable member The Hon. K.T. GRIFFIN: 1 will certainly have the matter
would know, the status of the CEO within the bureaucracyeferred to the Federal Attorney-General. Presumably, that
is such that the Arts and Cultural Development Departmenill not occur until after the election when | can find out who
is recognised as one of the important portfolios within thisis the Attorney-General. | presume that it will be a Coalition
State, a portfolio that befits the new salary for the CEO, andnember and a South Australian, Senator Amanda Vanstone.
it will ensure for the arts that we get more than our money’s Members interjecting:
worth from this salary rise. The Hon. K.T. GRIFFIN: | am not smug about it: the

The Hon. ANNE LEVY: As a supplementary question, fact of the matter is that the Federal election has to be won
is there supplementation from Treasury to the budget for thand things are not looking too bad at the moment for the

salary increase? Caoalition. It is an issue that is important. If Government
The Hon. DIANA LAIDLAW: No. I said | did notneed departments are misleading the public in their brochures, or
it, because— in the information that they impart in some other ways to the

The Hon. Anne Levy: You did not say there was not.  community, they should be brought to account. If the Federal

The Hon. DIANA LAIDLAW: If you only listened or  Immigration Department is publishing material that gives a
read between the lines. It was quite obvious when | indicatethlse impression, then it certainly ought to be corrected.
that it will be funded from savings that have been generated With respect to the Trade Practices Act applying to all
within the central office of the department—not within the Government agencies, as a matter of law that generally is the
other agencies of the department. The increased salary wijllosition as a result of a recent High Court case, unless the
come from the central office. There is no supplementatiotegislation is specifically expressed to be not of any applica-
from Treasury, and nor should there be. tion to the Crown. Again, | will look at that issue for the

honourable member and bring back a reply.
LAWYERS, CONDUCT
SITTINGS AND BUSINESS

The Hon. A.J. REDFORD: | seek leave to make a brief

explanation before asking the Attorney-General a questionon The Hon. T. CROTHERS: | seek leave to make a brief

the topic of misleading and deceptive conduct. explanation before asking the Minister for Education and
Leave granted. Children’s Services, as Leader of the Government in this
Members interjecting: House, a question about the changing of the sitting times of
The PRESIDENT: Order! the South Australian Parliament during the currency of this

The Hon. A.J. REDFORD: | recently received a sitting period.
newsletter entitled ‘lmmigration Notes’ from a well known  Leave granted.
legal firm, Johnston Withers. As | understand it, the news- The Hon. T. CROTHERS: On 6 February, the Deputy
letter is to promote the skills of Johnston Withers as lawyer&remier and Leader of the House in another place, Mr
and at the same time inform people of the issues that migHitephen Baker, announced the cancellation of a week's sitting
arise in the area of immigration. In that regard, Johnsto®f this State Parliament just prior to the forthcoming Federal
Withers is to be congratulated on this initiative. election. In so doing he was exercising his right as the Leader
Of real concern was an item identified by Johnstorof the House to change the sitting times of this Parliament,
Withers regarding the Federal Immigration Departmentn0 doubtin consequence of decisions by himself and Cabinet
Johnston Withers reported to the readers of the newsletter ti§@lleagues.
following: In a later press conference, the Deputy Premier announced
Reviewable or not reviewable? . . . the truth about Cambodiafi@t the Government's cancelling of that week of sitting was
sub-class 214 visas. Misleading wording in Immigration Departmen€élone to prevent the South Australian Opposition from being
refusals has led many applicants to believe that the decision is nahischievous in respect to issues which could have impact on
reviewable. the present Federal election—
The newsletter goes on and explains that the assertions madeMembers interjecting:
by the department are not true. The newsletter points out that, The Hon. T. CROTHERS: We just heard the last
if the application is refused on grounds that the applicant iguestion—
not considered to be experiencing hardship, it is, in fact, The Hon. Anne Levy: No, the last answer.
possible for the interpretation of the word ‘hardship’ to be  The Hon. T. CROTHERS: Both. This was done to
tested on appeal to the Federal Court. prevent the South Australian Opposition from being mis-
It seems clear that the department is providing misleadinghievous in respect to issues which could have impact on the
information, according to Johnston Withers, to a class ofpresent Federal election campaign. This matter, coupled with
people who could only be described as disadvantaged andihe recently released press statement by the Government that,
a foreign environment. In the context of that, | would befor the third time, it intends to introduce a Bill to abolish
grateful if the Attorney-General would answer the following compulsory attendance at polling booths on election days has

questions: certainly caused some head scratching in the South Australian
1. Willthe Attorney-General bring this to the attention of community. In fact, | was reminded by one irate citizen of a
the Federal Attorney-General? comment made during the period of book burning in Hitler’s

2. Will the Attorney-General raise with the Federal Germany during the 1930s and which was ‘Tonight they are
Attorney-General the prospect of bringing Federal Governburning books; tomorrow they will be burning human
ment departments within the ambit of the Trade Practices Adteings.” How true. My questions to the Minister for Educa-
and the Fair Trading Act to ensure that they do not embarkion and Children’s Services are as follows. Well, the
upon misleading and deceptive conduct, particularly inMinister for Education and Children’'s Services laughs at



Tuesday 13 February 1996 LEGISLATIVE COUNCIL 849

what happened in Germany in the 1930s. Did it not happen? The Hon. Anne Levy: Why won't you tell us when we

Of course, it happened, you fool. are sitting?
Members interjecting: The Hon. R.I. LUCAS: That wasn’t the question.
The PRESIDENT: Order! The honourable member will

ask his question. WATER SUPPLY

The Hon. T. CROTHERS: Thank you, Mr President.

1. Why did the Minister and his Cabinet and Liberal Party The Hon. SANDRA KANCK: | seek leave to make a
Caucus members agree to cancel a week’s sitting of thigrief explanation before asking the Minister—
Parliament? The Hon. Anne Levy interjecting:

2. Does this cancellation tie in with the ducking and The PRESIDENT: Order, order on my left! It is a nice
weaving of the Liberal Party Federal Leader in refusing, untilday outside, and if you want to go and have a look at it | can
recently, to debate issues in public with the Prime Ministerfacilitate that.

Members interjecting: The Hon. SANDRA KANCK: —representing the
The Hon. T. CROTHERS: It's a question, you fool! Minister for Infrastructure questions about SA Water's
The PRESIDENT: Order! That is not opinion; it is a discharge licence.

question. Leave granted.

The Hon. T. CROTHERS: Itis a question; it is not part The Hon. SANDRA KANCK: The Environmental
of my statement. F O O L fool, D AV I S Davis; Both four- Protection Agency prescribes effluent discharge requirements

letter words! for all sewage discharges into Gulf St Vincent. These
Members interjecting: requirements include a target of zero environmental harm
The Hon. T. CROTHERS: | would have thought itwas caused by effluent by the year 2001 and annual goals for the

40-love: six-one. reduction of the nutrient levels of discharges into the gulf.
Members interjecting: Since Parliament has not been allowed to see any of the
The PRESIDENT: Order, order on my right! contract details between SA Water and United Water, we are
Members interjecting: all in the dark about who is responsible for meeting the
The Hon. T. CROTHERS: We will see what he serves discharge requirements prescribed by the EPA. My questions

up if he gets in. My questions continue as follows: to the Minister are:

3. Is this cancellation part of a move by members of the 1. Who is responsible for meeting the requirements of the
Liberal Party nationwide that is aimed at preventing publicEPA pollution licence for sewage discharges into the gulf: SA
debate on matters of public interest in the Australian Federal/ater or United Water?
election at hand? _ _ 2. If effluent levels above annual maximum limits are

The Hon. R.I. LUCAS: | think Don Russell is not only  discharged into Gulf St Vincent, who will pay the resulting
writing the Paul Keating one-liners: he is starting to write thefine: United Water, which is operating the sewage treatment
Hon. Mr Crothers’ one-liners or questions as well. Thepjants, or the taxpayers of South Australia through SA Water?
honourable member’s question could be answered much The Hon. R.I. LUCAS: | will refer the honourable
better by the Hon. Terry Roberts. Those members who servelember's question to the Minister and bring back a reply.
in this Parliament prior to the last Federal election will well
know the unprincipled attack that the Hon. Terry Roberts read
outin this Parliament on behalf of Mr Peter Duncan, written
by Mr Peter Duncan and his cohort—his Left wing cell mate
from Makin—in a desperate and, in the end, successful bid
to smear the then Liberal candidate for the Federal seat of  FISHERIES (GULF ST VINCENT PRAWN
Makin in the dying days of the last Federal election campaign  FISHERY RATIONALIZATION) (LICENCE
in 1993. TRANSFER) AMENDMENT BILL

If the Hon. Mr Crothers wants another answer, if he does
not trust the Left, | suggest that he speak to Mr Atkinson, Adjourned debate on second reading.
who represents another faction in the Party and who, again, (Continued from 28 November. Page 632.)
in an unprincipled attack in another House, smeared the
reputation of another Federal Liberal candidate, the now The Hon. R.R. ROBERTS: The Opposition supports the
Federal member for Adelaide. If the particular allegationssecond reading of this Bill, which seeks to overcome what the
made by Mr Atkinson had any remote truth about them, thaMinister says is an anomaly in that, if a licensee is to sell his
person would have been in gaol by now. So, when | suggeditence to someone else, there has been for many years in this
to the members the reasons why Mr Baker indicated that th@dustry a requirement that a surcharge be placed on all
Opposition in South Australia could not be trusted in thelicensees to pay back what is called the buy-back debt. The
week before the Federal election, | suggest that he speak Bill, | am told, seeks to allow a situation where those licences
the Hon. Mr Roberts, to Mr Atkinson and to his other can now be transferred and the surcharge, instead of being the
colleagues who urged on those two members prior to the lasgsponsibility of the person selling the licence, can now
election to smear candidates in the Federal arena, when thesansfer to the new licence owner.
could not defend themselves. It was a shameless, unprincipled There is somewhat of an anomaly in the Act whereby, as
attack on two members of the Liberal Party prior to thata result of a case before Justice Olsson in the Supreme Court
election. That is the simple answer to the question asked hip respect of these matters, all levies and surcharges on
the Hon. Mr Crothers. | suggest that it is not much differenticensees had to be applied equally. People from the Fisheries
from the reason why Mr Goss is proving reluctant toDepartment and the Minister have explained to me that,
reconvene the Queensland Parliament prior to the Federbakcause of the legislation, there is a requirement to change
election. that to allow the new purchaser to take over the debt. | do not
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really have a problem with the concept of the new purchaserwas again a close focus on the fishery. Dr Morgan pointed
being able to take over an existing debt; it allows a situatiorout the need for a proper management plan and that the
whereby someone who is now in the industry but wishes tandustry had to determine whether it would proceed on an
get out does not have to come up with that amount of monegconomic basis or whether it would introduce a scheme
because he can onsell his licence and a new player can comiich concentrated on the breeding stock in the industry.
into the operation and pick up the debt. However, | am alittle  When fishing occurred last year, most of Gary Morgan’s
concerned about the way that it is proposed to do this, that isscommendations were ignored. Indeed, after numerous calls
by regulation and not through the forums of the Act. from the Opposition for caution in this industry, repeated

Those who have served in this Parliament for a long timelenials that there was anything wrong in the fishery and
would well know that this has been an industry in which thereabsolute repulsion of any suggestion we made that further
has been much controversy over many years. The legislatistudy of this industry was needed, as a result of the lack of
was brought about simply because of the ongoing contrdish, the Minister once again was forced to hold an inquiry,
versy, the very fragile nature of the continuation of thisand Gary Morgan was again commissioned to come and look
industry and the survival of the fishery. Because of thehe fishery.
history of this industry, there has been great angst. We are Atthat stage, in an endeavour to try to secure a long term
talking about an industry which in 1976 used to take over 47@uture for the Gulf St Vincent prawn fishery, the Opposition
tonnes of prawns but in which in 1991 the catches were seuggested that Dr Copes, who is probably the best informed
low that the fishery had to be shut down. The shutdown wasesearcher on this subject, be invited to assist Gary Morgan.
suggested by a select committee of the Lower House, chairéthat was rejected. A fishing and biological accountant, Mr
by Mr John Quirke, which made a number of recommendaMorrison, was commissioned to do a report on this fishery,
tions, including the closure to allow this fishery to re-in conjunction with Gary Morgan. Gary Morgan had made
establish. recommendations the year before based on the advice that

It was suggested that, before the fishery was to operad been given him by the Fisheries Department over many
proper research and a series of steps needed to be undertajkears, advice that the Fisheries Department swore and
to assure the viability of the fishery. Two of those require-declared was valid and accurate, but | think history has shown
ments were that there needed to be a total catch allocation atftht it was not. Dr Gary Morgan'’s findings, after his extended
individual quotas allocated to each fishery to ensure that thieok at this industry, have changed many of the criteria.
fishery was not overexploited again. It is a matter of history. What is disconcerting about this is that the Morrison
I have made numerous contributions since 1993, when thaeport, which discusses the financial arrangements and how
fishery was prematurely reopened. | say ‘prematurelythisindustry oughtto be run, has not been presented at all. Its
advisedly, because it was a recommendation that it be closditidings have not been made available to the South Australian
for two years but, at the end of those two years, the thefishing Industry Council; as | understand it, they have not
Minister (Hon. Terry Groom) took advice from the Director been made available to the Gulf St Vincent Advisory
of Fisheries and the Fisheries Department that the fisherommittee; and they certainly have not been made generally
based on their own evidence, was still in a parlous state. available to fishermen.

I have recounted some figures for the consideration of this The Minister introduced this Bill at the end of the session
Chamber on other occasions but, in precis, when we conbefore our last break, with no prior consultation with SAFIC,
pared the November 1993 figures with those of 1991 (whethe Gulf St Vincent Advisory Committee or the individual
I remind the Council we closed the fishery because of it§ishermen. On that occasion | made some inquiries, because
parlous state), we found that the catch rates in the same arkfound it quite strange. | had to ask myself why anybody in
in that fishery were about half what they were in 1991. Sothis fishery, which is in such a delicate state, would want to
how the people in charge—the Fisheries Department in Soutstart buying licences, especially given the worth of those
Australia—could recommend to the Minister that they reoperticences. The logic behind this has been explained as trying
that fishery is beyond me. Since that time, when fishing dido reduce the number of fishing licences in the industry. |
occur without a total catch allocation, without individual have no truck with that. In my view and that of others, the
guotas for each individual fisherman, what occurred—whictprawns in the Gulf St Vincent prawn fishery could well be
could have been expected after a two year closure—was theaught by half the number of fishermen. What we are talking
initially there were some very good catches, which fadedibout is selling the licences so that we can take players out.
away until the end of the year, when the fishermen them- When at my request | was being briefed by Mr David Hall,
selves had to close the fishery, because again they wekdr John Jefferson and Mr Smith from the Gulf St Vincent
concerned about the parlous state of the fishery. Last yedPrawn Advisory Committee, | asked what this was about and
when the fishery was reopened and fishing occurred, a similéwow we were to allocate catch. This fishery operates on a
situation prevailed. number of finishing nights designated for each year. Given

A whole range of factors affects a fishery of this nature that all fishermen have parameters as to what gear they can
and itis not my intention today to go into all of them. Suffice use, one has to ask why they would buy two licences. A
to say that at the end of that season a report into that fisheguestion arising from that is whether they pay two licence
was necessary, because again we found that the fishermfaes or one. | think the answer is that they pay two. But, if
had to say, ‘Enough is enough. This fishery is not producinghey fish only a certain number of nights per year, how do
what it is supposed to produce and in fact it is under extremthey catch two allocations? Clearly, it is not possible.
pressure.’ In the preceding year they had commissioned a | raised those issues with the Director of Fisheries, and his
report by Dr Gary Morgan, who came in for a week. It wasanswer to me was that they would allow a different type of
an enormous task to try to establish what was going on in thdishing gear to be used; that is, they could have longer lengths
fishery in a week. He looked at that fishery for a week anaf headline ropes, increased boat lengths and increased
laid down certain criteria which he suggested should havlorsepower for their boats. Again, we are still faced with the
been met prior to fishing opening last year. Included in thatuestion of whether they will pay for two licences or one, and
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how that will guarantee the profitability of amalgamating two  Itis recommended that the Gulf St Vincent Advisory Committee
licences. | was advised that this would be done by regulatiorset in place guidelines for such replacement [this is with respect to

; ; ; ; quipment] at an early stage. The minimum conditions in order to
On inquiry as to what those regulations may contain, | Wagetain control of affecting fishing effort while enabling sufficient

advised they had not given any thought to it and did not knowjeyibility to encourage the development of the industry should be:
how it would work. 1. A limit on the total headrope lengths to the present 15

We have here a Bill introduced without any consultationfathoms; N o ) _
whatsoever and without the benefit of the Morrison report Onheztb t;hﬁ ::é“rtgptg (I:grqé?lhnse f“c;et”hcg ggr‘]’qgﬁ]ﬁg deﬂgiiryggtfe%‘;‘i’éd?ﬁe
the financial aspects of this operation. | did question the, o “his \would necessarily mean that one vessel is permanently
people who were briefing me as to the position of the Gulf Stemoved from the fishery for every such amalgamation.

Vincent Prawn Advisory Committee, only to be tolq to my I&the past the Minister has relied on the Gary Morgan report.
absolute surpnse_that the fmanqal arrangements with resp«avan d many others would argue, though, that as to the advice
to buy-back and licence fees did not come under the purwegiven by Gary Morgan, albeit h’aving béen arrived at under

of the Gulf St Vincent Advisory Committee. | do not know ome duress—and clearly he has found this and has admitted
why, given that the Government recognises the need to lod y

i . - .__ It himself—a lot of the information provided to him by the
at the Gulf St Vincent prawn fishery. We need biological - .
evidence to find out what is going on in the fishery anddepartment has now been proved to be inadequate and, in

financial advice to see that operations can go ahead and so ’jﬁﬁgt’ wrong. Whenever the advisory committee and the
e

Government can manage the State’s fishing estate for t nister have ordered that fishing could take P'aC?v they
benefit of all South Australians in a biologically sustainablere“ed completely on Gary Morgan, and when it suits the

: . inister’'s point of view, his report is held up like the holy
tmthfr;Serr]:rr;/d atareasonable financial return for the people g’;AraiI. Indeed, when it does not suit them, it is dismissed. My

L - . pointis, if Gary Morgan was right in respect of these things,
However, after | made inquiries, it was quite disconcertin y g J P g

. hy are we not taking his advice with respect to the total
to me that none of the fishermen, SAFIC or the Gulf Styy5a5ement of the fishery, because Gary Morgan looked at
Vincent prawn fishery advisory committee had been con

; L ; all the implications and mechanisms within the fishery?
sulted, although the Chairman—the Minister's appointment " o ¢ st vincent Advisory Committee at its meeting
to the Gulf St Vincent Advisory Committee—had clearly on 7 November 1995 adopted the Morgan report but specifi-
been having discussions, because he was one of the peo@%ly excluded the comments made by Morgan under the
briefing me, and he had all the details. Since that time, | havﬁeading' ‘4. Other issues’ which is where he makes his sole
sought_ to have SAFIC' the Gulf St Vincent Advisory comment about amalgamation. Mr John Jefferson, of the
Committee and the fishermen themselves consulted so we CBfLheries D epartment, has advised that there would be an
%ﬁuigm&izsgﬁgu?iq what those people involved in th%pportunity with amalgamation of the licences for amend-
y C . . . . . ments to the regulations to allow for those things that | have
Section 4 of the Actis read in conjunction with section 8. mentioned earlier—increased horsepower, increased boat
Bearing in mind the decision of Minister Olsen, which | |ength and increased headrope length. The point | have just

touched on earlier, if anybody did transfer their licence andy,5qe is in opposition to Gary Morgan’s specific recommen-
in effect, pay out their total liability to surcharge, there is noyations.

ability to recognise this total payment by imposing a differen-

tial charge on the other licence holders. Having spoken to tgﬁt Management of the fishery is the issue. Itis up to the Gulf

Vincent Advisory Committee to determine how the
. . ‘Management occurs. It should be the aim of the Government
does need correcting an(_j suggest that it can be e_as' % protect the fishery, not to legislate how much the fishermen
overcome by amending existing section 4(2)(b) to read: should make. Clearly, it is the role of the Government and the
An amount is paid to the director representing the licensee’glepartment to ensure that the fishery is sustainable biological-
accrued liabilities by way of surcharge under this Act. ly in the first instance. Then, any considerations about finance
In effect, that deletes any reference to prospective liabilityought to be made against that backdrop.
and the ability to transfer is still available but the ability to | will not oppose totally this legislation because the
levy surcharge on the licence holders uniformly is notincentives in the legislation are clearly good. The Quirke
affected. We are suggesting that, rather than take this out amémmittee suggested that boats ought to be taken out of the
do it by regulation and leave it to the Minister, it ought to befishery, and | agree with that. Quirke also was the first person
done in the legislation. to recognise that there have to be quotas. It is my personal
With respect to amalgamation of licences, the Ministeiview that, if this fishery is to remain open, there have to be
seeks to rely on the Morgan report as the basis for amendirgotas. If there are quotas, much of what has been proposed
the legislation to allow for the amalgamation of licences. Ithere could work. Whilst the fishery is managed the way itis,
is a little curious, because the amalgamation of licence wagn the number of nights fishing, and given that the present
not one of the terms of reference for Morgan. In fact, he wadggislation provides parameters in which gear has to be used,
not asked to consider it at all. Nowhere in the bulk of Garyl do not think it can work. It seems to me an inappropriate
Morgan’s report is there any reference to the matters referrepiece of legislation without consultation and without a clear
to by the Minister. No submissions were requested or madicus on what we are trying to do. If the proposed regulations
on this issue of amalgamation; nor was there any consultatiowere available to the Legislative Council, we may be in a
with the industry on the issue of amalgamation. Garybetter position to make some judgments.
Morgan, in his executive summary, mentions headline lengths With respect to what is happening in the prawn fishery at
and talks about a limit of 15 fathoms of total headrope lengththe moment, when fishing took place last year, one of the
He specifically excludes any increases in headline lengths bypcommendations that Morgan provided was that fishing
amalgamation. In fact, | have a copy of what he said, and itould take place in November and December. This is
is as follows: significant for people who have a knowledge of the prawn

legal advisers to the fishermen, they agree that this anom
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industry, because that is the period when spawners first come | am advised that the South Australian Fisheries Industries
into spawn and start to spawn within the fishery. GaryCommittee is studying this matter. | also understand that the
Morgan, in his recommendations, did point out that ourGulf St Vincent Advisory Committee is also seeking
spawning stocks needed to be protected, and if the areasnsultation with Fishery SA in respect of these matters. At
where fishing was to take place were spawning areas thdlis stage | am advised that there are no further speakers
needed to be avoided to protect that base stock. listed on this particular Bill. | am expecting to receive some

| am advised that fishing did take place in November andfurther information, so with the leave of the Council | seek
on the first night, in the area in block 1, which is an aredeave to conclude my remarks tomorrow.
known to be a recognised spawning area for Gulf St Vincent  Leave granted; debate adjourned.
prawns. In fact, I am advised further that some ten years ago The Hon. K.T. GRIFFIN: Mr President, | draw your
40 per cent of the total prawn catch was made in thagitention to the state of the Council.
particular area, but the fishery was sustainable. That may A quorum having been formed:
sound a contradiction but, at that time, there were huge
amounts of juvenile and younger age prawns, and to take EVIDENCE (SETTLEMENT NEGOTIATIONS)
some of those spawners was not a problem. However, we

found on that first night's fishing that sustainable catches AMENDMENT BILL
were not made. Some fishermen caught only 100 kilograms The Hon. K.T, GRIFFIN (Attorney-General) obtained

of prawns in a recognised area where spawners congregajgaye and introduced a Bill for an Act to amend the Evidence
I am informed that the official version of the next to act 1929 Read a first time.

nothing catches in the main area where spawning females The Hon. K.T. GRIEFIN: | move:
gather was that the night was spent surveying and not fishing. That this.BiI.I Be oW reéd a seco.nd time

I have reliable information that says that this is a complete_ .~ =" . .
misrepresentation and the complete area was search&'S Bill amends section 67c of the Evidence Act 1929.

without success and, consequently, fishing could not takg€ction 67¢ protects the confidentiality of private dispute
place. For the next couple of weeks fishermen were unabf&solution. It provides that evidence of a communication
to locate prawns of about 20 to the kilogram. What occurredh@de in connection with an attempt to negotiate the settle-
was that prawns of about 26 to the kilogram were being. ent Qfacml dispute, or ofadocumer}t p.repa_red In connec-
fished. Gary Morgan’s report said that they should target thHOn With such an attempt, is not admissible in any civil or
22 but during the night, if the fish dropped off, they could gocr|m_|nal proceedings except in the circumstances set out in
out to 24. What occurred on the first night was that prawn§ecu_on_67c_(2)' Se(_:tlon 679(2) provides that such evidence is
of about 26 to the kilogram were being caught and soma&dmissible in a variety of circumstances, for example, where
unloadings were even smaller. Since the fishery needed to J&€ Parties consent to its being admitted, where the evidence
closed for several years when prawns of about 27 to thBas been disclosed with the consent of the parties or where
kilogram were being caught, obviously it can now be seeff'® communication was made_ln the furtheranc_e of the
that the fishery is in sharp decline. commission of an offence. Section 67c¢c(2)(e) provides that

Members need to remember that we used to catch 478 ch evidence is _admissible Wher_e it relates to an issue in
tonnes of prawns from this fishery years ago and thos7§'-‘5pme and the dlspute, so far as it relates to that issue, has
prawns were about 18 to the kilogram. It appears that w@€€n settled or determined. _ ,
seem to be going down the same path. What occurred after The rationale for the protection of evidence of communi-
that was that prawns were taken 26 to the kilogram versus 2%ations made in connection with an attempt to negotiate the
to the kilogram, which is far worse than it appears at thissettlement of a dispute is founded on the public interest in
point. But, if members look at some of the fishing data tha€ncouraging those in dispute to settle their differences rather
was collected, they will find that the measuring sheets fronihan litigate them to a finish. Settlement negotiations are
one fisherman on 23 December 1993 show prawns 159 to tificouraged by protecting a party from the use against the
bucket, which is a little less than 22 to the kilogram, had onlyParty of concessions made in the course of such negotiations.
17 prawns which were 37 millimetres or smaller. TheDisputing parties should not be discouraged from making
measuring sheet of 25 November 1995 shows 190 prawns f@ncessions by the knowledge that anything said in the course
the bucket, which is a little more than 25 prawns to theof negotiations might be used to their prejudice.
kilogram—it is nearer to 26—had 68 such prawns. In the course oBtate Bank of SA v. Smoothdale No. 2 Ltd
The same exercise using 42 millimetre carapace lengti& Anor litigation the scope of section 67c(2)(e) came into
that is 27 to the kilogram, resulted in 55 prawns, which wergjuestion. The question was whether the statutory protection
42 millimetres or smaller on 23 December 1993, but 122 suchurvives the settlement of a dispute, so that things said and
prawns on 25 November 1995. Clearly, there are no biggettone in the course of successful negotiations must be
prawns and we are catching more and more smaller prawnkgvealed, and can be used as evidence, in proceedings
which is exactly the same path we travelled until such timénvolving parties other than, or additional to, the original
as the fishery was forced to be closed. It can be seen theisputing parties.
many more smaller prawns are being removed under the The Supreme Court in a judgment delivered on
lower size criteria presently employed. These prawns havé3 December 1995 held that the effect of section 67c(2)(e)
not reached their full growth or price potential and, evenis that once a dispute has been settled any claim of privilege
more importantly, their full reproductive potential—and thatfor communications or documents in connection with those
is the key issue. If they are left they would spawn twice moresuccessful negotiations ends. This interpretation of sec-
and each spawning would produce greater numbers of eggjsn 67c(2)(e) is arguably narrower than the common law and
because the larger the prawn the more eggs it produces. Thmay inhibit settlement negotiations. Frank negotiations will
progressively increase from 100 000 eggs to 600 000 eggs As discouraged if parties to the negotiation show that
they grow. communications made in the course of settlement of a dispute
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may be used in any subsequent litigation connected with thieam not sure to what extent people can avail themselves of
same subject matter. the use of credit card facilities if the only place they can pay
This Bill repeals existing section 67c(2)(e). It is to betheir fine is at Angas Street or a particular court. If there is a
noted that the New South Wales and Commonwealtldemand for this service, local police stations and other
Evidence Acts provisions, on which section 67c is based, dagencies which have responsibility for this task might
not have a provision similar to section 67c(2)(e). Theconsider having credit card facilities available.
opportunity has also been taken to include a provision which | have a number of comments to make about various
makes it clear that evidence of communications made in thelauses, but my comments are more suggestions or queries
course of settlement negotiations can be adduced in procedd-an administrative sense. The first relates to the question of
ings to enforce an agreement to settle a dispute or proceelardship. It is the age old worry of all people who become
ings in which the making of such an agreement is in issugnvolved in the criminal justice system as to how fines ought
Such a provision reflects the common law and needs to be be applied. We all have heard the argument of how a fine
included here for completeness. This new provision if $400 for drink driving on a person who is earning $60 000
inserted in place of the repealed section 67c(2)(e). | seetr $80 000 a year has far less impact than such a fine on a
leave to have the detailed explanation of the clauses insertggérson who is earning $20 000 a year and who has three

in Hansardwithout my reading it. children and a mortgage to pay.

Leave granted. The Hon. M.J. Elliott interjecting:

Clause 1: Short title The Hon. A.J. REDFORD: The Hon. Michael Elliott
This clause is formal. interjects and says that uniform parking fines are applied

Clause 2: Amendment of s. 67c—Exclusion of evidence afithout any reference to income. | do not know if there is a
settlement negotiations short or simple answer to it. It is a question that has exercised

Clause 2 provides that evidence of settlement negotiations |§P ind of | | demi . b iated
admissible in proceedings to enforce a settlement agreement J#€ Mind of legal academics ever since | became associate
proceedings in which the making of such an agreement is in issu&ith them. It is an age old argument. Another thing that
The previous paragraph under which evidence of settlemergoncerns me is in relation to clause 9 and the way in which
:‘:ggﬁ'gé"?snfebrﬁgog(‘jesge”era"yadm'ss'b'eO”Cesett'ememhaSbQﬁ'é hardship provision is to be applied. Basically, the
! ved. legislation provides that if a person can establish some

The Hon. CAROLYN PICKLES secured the adjourn- hardship then they can apply to the registrar and serve
ment of the debate. community service in lieu of paying the expiation fee. | take
no issue with that: | think that that is an excellent provision.

EXPIATION OF OFFENCES BILL | also take no issue with the thrust of the legislation, that the
onus ought to be for the person to establish their hardship and
Adjourned debate on second reading. that they should not just opt out of paying their fine because
(Continued from 7 February. Page 824.) it is a matter of convenience to them.

However, | suggest to the Attorney that perhaps the

The Hon. A.J. REDFORD: | support the Bill and Registrars be asked to develop a set of guidelines in terms of
congratulate the Attorney-General for introducing it. | think how they go about establishing hardship. There are a number
that all members in this Chamber, and particularly those imf registrars of courts throughout the State, and | do not seek
the other place, have had complaints from time to time fronfor the Attorney to interfere with the independence of these
various members of the public who, having received arpeople who are part of the Courts Administration Authority,
expiation notice, have caused payment to be made one or tvimut | think there is a need for consistency. We do not want,
days’ late. The difficulty under the current regime is that,and I think it would be undesirable, for people to go registrar
once that time has expired and a person has not paid theshopping. In other words, a registrar at Mount Gambier might
expiation fee, the juggernaut of the law and the legal procedse tougher in his application of hardship rules as opposed to
is brought to bear at great cost to those people. the registrar at Christies Beach, so people jump in the car and

Currently it is not unusual for a person faced with a $60go to the registrar at Christies Beach. | offer that by way of
or $70 expiation fee to be a day or two late and then have suggestion to the Courts Administration Authority, that it
summons served upon him, be dealt with through the ordinargioes develop some guidelines so that there is some consisten-
process of the courts and finish up with a bill, including courtcy in decisions relating to hardship.
costs, fees and the like, in excess of $200. This situation may The next issue relates to clause 6(1)(f), which provides
arise as a consequence of a person’s not being able to affatltht an expiation notice cannot be given to a person if a
to pay the fine at the time. So, in that context, this legislatiorprosecution has been commenced against that person. | invite
and the scheme that it establishes is welcome. the Attorney to monitor that over the next couple of years. |

| welcome the Attorney-General’s approach in limiting thecan imagine occasions where a police officer might make a
extent of the expiation fee to some $315, being the maximurguite reasonable decision to prosecute and, when the
expiation fee. That will ensure that we do not bring ancircumstances are subsequently examined, it is felt that an
administrative process into more serious offences where thexpiation notice would be more appropriate. In that case, the
full process of the law ought to be applied. | will not bore police might want to take the option of withdrawing the
members with my views in any detail on that topic. summons and issuing an expiation notice, given the time

| also congratulate the Attorney-General in makinglimits that might apply. That might assist the police and
provision for the payment of expiation fees by credit cardprosecutors in what | euphemistically call, but which
(which is mentioned in clause 7 of the Bill). | have a queryeveryone in the legal profession denies exists, the process of
and do not need an instant answer, but | would be grateful ilea bargaining. In that process, a prosecutor might say, ‘If
the Attorney could advise this place at some stage, or arrang®u plead guilty, we will withdraw the summons and issue
for the other place to be advised, so that it is on record, of thgou with an expiation notice and, if you pay it, there is no
nature and extent of the availability of credit card facilities.conviction on your record.” That might be an option to
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prosecutors, but | am not suggesting that we do anythingiithdrawal of an expiation notice. It seems to me that the
about it at this stage. other Bill, on which I will speak a little later today, sets out
The next issue concerns the form in clause 8. That claughe time limit in relation to a case in which an expiation
provides that an alleged offender may, by notice in thenotice was given for an expiable offence. There is no
prescribed form, elect to be prosecuted for the offence. lprovision as to what time limits should apply in relation to
other words, that person is given an expiation notice but, ifvhere an expiation notice is given and then subsequently
he or she wants to plead not guilty and take on City Hall, thatvithdrawn. Perhaps that matter can be examined at some
person has an onus to give notice; otherwise the administratage, but | can see that, in a very rare case, it might create a
tive procedure will automatically flow through. | suggest todifficult problem for a court in determining precisely what the
the Attorney—he probably has it in his mind and | am sorrytime limit should be. | apologise to the Attorney for raising
that | have not discussed this with him privately—that anythat at such a late stage, having regard to the fact that the
expiation notice and the form that is issued should be simpléttorney gives me extraordinary amounts of time and listens
and clearly understood. | know that great strides have bedw all submissions that | make. | congratulate the Attorney.
made in the presentation of forms and documents to generhthink this is an enlightened approach to what is a difficult
members of the public so that they can understand them, bigsue. Subject to those few queries, | commend the legislation
it is very important that this form be made very clear so thato this place.
anyone who receives an expiation notice understands clearly
that, unless they put in a notice, they are deemed to have The Hon. M.J. ELLIOTT: Itis not my intention to move
accepted the liability that that expiation notice creates.  amendments during the Committee stage, but | do want to
Another issue relates to clause 14(3)(c), which sets out mise some issues and seek responses from the Attorney-
ground upon which a person may apply to have an expiatioGeneral on them. In fact, most issues that | want to raise have
notice set aside. These circumstances arise where a pergsgen covered by the Hon. Angus Redford, and the fact that
who is subject to a fine has a knock on the door with a policéie has raised them and I, too, am raising them suggests that
officer saying, "You owe X amount of dollars under this they will be issues that will come back to us at some future
expiation notice.’ The person says, ‘| have no knowledge otage.
this. I never received an expiation notice. | really do not know

what it is all gbou_t.‘ Under the current law and under thISoptions in cases of hardship. | have certainly had some lobby
proposed legislation, that person can apply to the court tg., ., she Anoriginal legal rights movement and from others

have the notice set aside. However, under this legislation,q e This is the area that causes concern. We are seeking
for the saving of cost and for administrative ease, with Wh'Chat the end of day not to have people in gaol for minor
| agree, there are a number of options in the requirements f(?Jrffences, and that is certainly the track that we have been

:he s‘(larwce, of eﬁp;ﬁtmn notices—I ?(o not vxfant to us% th&king generally. However, there is some concern that that
€rm 100se —and there aré Some risks, so a largeé NUMDEr Ql, 14" otjll be an end result if this clause does not work

expiation notices could be issued and purportedly serve roperly.
within the legislation that do not come to the attention of th ' ) . )
alleged offender. | hope that, over the next two years, the One of the problems with expiable offences is that those
Attorney can monitor how many applications are madé;energlly are the sort of offences that pepple frpm any strata
pursuant to clause 14(3)(c) so that we in this place migh?f society are I|ke_ly to commit, and we pitch a fine that WI||
revisit it if a substantial number of expiation notices are nof!urt people and, in so doing, the pain on some people is far
coming to the attention of the offender. | support the curren@réater than that for others. People at the bottom end of the
regime and | cannot think of anything better, but it is a&conomic scale will find expiation fines very d|ff|cult'to cope
question of seeing how the system works over the next couplith. For others, they are nothing more than a minor nui-
of years. sance. Many other offences tend to be comn_mted by catego-
| apologise to the Attorney for raising this final point at "€S of people and, when you set levels of fines, which are
this very late stage, but it is something that he might want téiltimately administered by the courts, they not only match the
consider. It relates to clause 16, which involves the withdraw@ffences but also closely match the individual who has to pay
al of expiation notices. | have read some of the contribution&nem-
made earlier and | can imagine situations where it can occur. In relation to clause 9(4), the Registrar has to be satisfied
In fact, | have had clients in this situation who have commit-that the applicant or his or her dependants would suffer
ted quite serious offences. For some reason (and we dilardship if the expiation fee under the notice were to be paid
understand the sort of pressures they are under), the poligefull. At this stage | ask why applicants may not have a little
officer issued an expiation notice for a minor offence, and Imore discretion as to whether or not they pay a fine in full or
have had people come into my office, as a criminal lawyerin instalments or work it off by way of community service.
with a grin from ear to ear, saying, ‘Mr Redford, if | pay this Why cannot we offer a discretion as to how it is handled in
fee does that mean | get off all these serious offences? Thike first instance by the person who has committed the
is my lucky day.’ | have had to explain to them that itis likely offence? That discretion could be lost if that person has
that the police will withdraw the expiation notice and chargereneged on any previous occasion. If a person has previously
that person with the more serious offence. | take no issue withpted to work off a fee by community service but has not
that because we cannot allow the administration of justice tattended when required and has not fulfilled the requirements
be fiddled around with because of some administrativef community service, he or she would never have that option
mistake made by an overworked police officer. available again. If a person, under prescribed circumstances,
However, my query relates not so much to this legislatioropts to pay the fee in instalments but fails to fulfil the
but to the Summary Procedure Act and the time limits. Theequirements, again he or she would lose any further discre-
Attorney may be able to give me a simple answer, but it is notion to exercise that right should another expiable offence be
clear to me what time limit would apply in the case of acommitted.

Most of my questions relate to clause 9, which is about
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In relation to clause 9(6), the Hon. Angus Redford asked The Hon. Carolyn Pickles has made three points of
why there could not be some circumstances where theriticism of the Bill and I will address each of them in turn.
Registrar might make an order in respect of an amount if th&o some extent, my answers will also address some of the
enforcement order has been made. There may be suédsues raised by other members. The honourable member
circumstances, and | am sure that this Bill would not lose &riticised clause 9(7)(c) of the Bill, which provides:
lot if subclause (6) was struck out or amended. | agree with  The Registrar should not make an order for community service
the Hon. Angus Redford that it would be appropriate in soméf the alleged offender is able to pay the due amount in instalments.
cases. ] i The honourable member has criticised the provision on the

Subclause (7)(c) provides that the Registrar should nQjround that it potentially renders redundant the option of
make an order for community service if the alleged offendegommunity service and that it prevents the Registrar from
is able to pay the due amount in instalments. This is reallynaking an order for community service if the alleged
where the rich get it easy. There are occasions when a persgffender can make payment by instalments. Other members
finds an expiation amount nothing more than a trivialhayve raised the issue as well.
inconvenience. In fact, it would be appropriate for the | cannotaccept this criticism and | give three grounds for
Reg|Strar to Ol’der Commun|ty service |nStead. In th|S Cas%aying that First, the honourabie member has read the
there is a clear instruction that if you can afford to pay theprovision too harshly. The operative word is ‘should’: the
fine you should not get community service. If you are capablgperative word is not ‘must’; that is, the Registrar retains
of paying the fine that is the time when you should getgiscretion. It is simply that preference is to be given to
community service, because you will be asked to do somesayment by instalments. One should ask why that is so. The
thing and will be put to an inconvenience. You will in fact, answer to that question leads to the second part of my answer.
have had a real penalty. If anything, clause 9(7)(c) has notgot secondly, it must be remembered that this is a scheme
things quite right. _ _ about monetary penalties. The penalty that is attached to the

The other issue | want to raise—and | am not proposingommission of all these offences is the payment of a sum of
an){ amendments in this I’eSpeCt—l’elateS to orders be"}ﬁoney: it is not a penaity of doing so much Community
delivered by post. There are some people who, because grvice. Put another way, it is the intention of the Parliament
their circumstances, simply do not receive the enforcemenhat in relation to all these offences of which we are speaking
Orders, and then a whole chain of events follows from thatthe penaity isa monetary one and not Community service.
There is a question whether or not clause 13(6)(c) and clause |t parliament wants to make community service the
16(4) in their current form are entirely appropriate. | am notyynishment for offences, quite obviously, it is free to do so.
offering an alternative at this stage, but | have been lobbiegne fact is that it has not. The preference in the legislation for
by some people who feel that the people whom they represeghyment of some or all of the penalty enacted by Parliament
are disadvantaged in relation to those clauses. | welcomgflects, | suggest, the wishes of Parliament. Thirdly, the
responses from the Attorney when he closes the secong}eference—and | think it must be emphasised that it is a
reading debate. preference—for part payment is grounded in experience. |
would like to quote to the Council from a submission that was
. forwarded to me by an experienced magistrate. The magi-
A L - 2 Sstrate explains that he had given some thought to this quite
package of legislation, which is quite a significant reform of ., 1, mon problem that often came before his court and then
the expiation of offences law designed to provide morgyqcided to begin from the beginning. He states:
options for people who are unable immediately to expiate . . . .

| adopted the view that, in the main, people generally are fairly

offences and also to bring within the whole range of GOVeminadequate at managing their personal finances. Accordingly, to ask

ment enforcement of fines legislation a consistent schem@any offenders to pay a $500 or $700 fine within 12 or 14 months
common to the whole of Government. is realistically no better than asking them to pay it within two to three
| think that is important because various schemes arweeks. | believe that most people who receive a large penalty and

. . . o re given a lengthy time to pay initially come out of court reasonably
operatl_ng in relation to expiation. It has create(_j SOM&atisfied. Butin many instances the inevitable occurs and they never
confusion and has developed from an ad hoc basis. It Wagnsider making any payments until such time as their financial

obvious when the fines committee was reviewing the wholeesources and the time limitations totally prohibit them from putting
area of the payment of fines that there was a great deal &#gether such a large sum If, in fact, they are ordered to pay the

; ; ; [ ines on a weekly or fortnightly basis (preferably fortnightly) when
confusion about the way in which the expiation of Offenceé:gither their wage packet arrives or their social security benefits

could occur; also,there was a concern that limited optiongrive, that payment does fall firmly into their overall calcula-

were available for discharging the statutory liability whichtions .. My approach has been so well received by the legal

citizens may have if they commit an offence. profession that, on occasions even before | make such an order,
iatin iS0licitors have submitted that ‘it’ would be a most appropriate case

It should.be remgmbered from the outset that expiation '?or The time payment order

the alternative that is given to offenders to pay some penalt . L

committed. Their option is, of course, to go to court and, ifoff such amounts by community service and concludes:

that option is pursued, court costs and other fees will be My way. .. immediately brings to light persons who for some

added to the burden which the offending citizen will befeason are %Oingbtofdef?#'t- It .h?S thetﬁapacitty of dbringing t.htetfp
: S . " mmediately back before the registrar or the court, and may assist the
required to pay. Expiation of offences is a convenient way t‘i)ffender in determining a realistic budget for accommodating the

minimise the costs, as well as to minimise the disruption tgayment of the fine. In other words, in lieu of waiting 12 months for
an individual's life when a relatively minor offence has beenthe defendant to pay the fine, then waiting another six to 12 months
committed that can be discharged by payment of a monetafgr the offender to complete the community service work and then,
} f e offender defaults, waiting another six months to bring the
penalty. There is no doubt that there IS & Consensus t_hat th‘?ggnder back to court, the offender could be brought back before the
reforms are welcome and that they will improve justice anGourt or registrar within a matter of one or two months after the

fairness of the expiation of offences system. original penalty was imposed.
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There, | suggest, speaks the voice of practical experience efien after payment, may want to contest the offence in court
the worth of payment by instalments. Clause 9(7)(c) retainbecause of subsequent information or events, in which case
the discretion but expresses a preference, because thhe police will withdraw the notice and prosecute in the
preference expresses the will of the Parliament and the voigeormal course. This operates in favour of the rights of the
of experience, and | would therefore oppose its deletion. &ccused.
would add by way of rider that the Government intends in  In any event, there are safeguards for the person whose
any event to introduce an amendment to allow a person tootice is withdrawn and who is then prosecuted. In Offord’s
apply to a court for a review of the decision of the registrarcase, (1991) 56 SASR 98, the Court of Criminal Appeal held
if dissatisfied with, for example, an order to pay by instal-that, where a person was prosecuted for an offence for which
ments. an expiation notice should have been given, the penalty
The second criticism made by the honourable member wamposed on the accused cannot exceed that which would have
of the finality of the review contemplated by clause 14 of thebeen the expiation fee. So, a defendant who is prosecuted and
Bill. Again, | regret that | cannot agree with the honourablewho should have been able to expiate cannot lose by any
member. Proposed clause 14 deals with a review of amistake anyway. For these reasons | think that clause 16
enforcement order based not on the merits of the crime fashould remain. No evidence has been given to show that this
which the enforcement order is made but on whether or nopower, which has existed since 1987 (nine years), has led to
in general terms, the procedures required by the Act havigouble or been abused, and good reasons do exist, | submit,
been complied with. The honourable member wants thior its retention.
review to be subject to appeal pursuant to section 42 of the The Hon. MrLawson and it looks like the Hon.
Magistrates Court Act. That is, the honourable member wantsir Redford have asked for further information on two
a decision of the Magistrates Court on the question ofnatters. First is the extent to which credit card facilities are
whether or not, for example, the expiation notice should havavailable in agencies and whether any direction will be given
been given to the offender in the first place to be appealabt® provide them. It should be noted that the Bill does not
to the Supreme Court. | cannot accept this as a seriougquire the provision of payment by credit card. It merely
proposition. facilitates that option should the relevant authority choose to
As | explained in the second reading explanation, we argrovide it. The Government cannot speak for authorities other
here dealing with a class of offences that are not thought tthan its own because, remember, expiation extends beyond
be sufficiently serious to require the attention of the court inGovernment authorities, although | recall that in the course
the first place. Not only that, but the appeal cannot be owf the consultation process one local council noted that it
whether or not the offender is actually guilty of the offencealready provided this service. And of course it may be that,
but will be on whether the right notice was given or whethemwhen payment by credit card becomes available as an option,
a clerical mistake has been made in recording the amount ofiore agencies and bodies will move to adopt that service.
payments outstanding. These matters do not belong in the The provision of payment by credit card, though, as a
Supreme Court on appeal: there is a limit beyond which somservice comes at a cost to the service provider as well as to
things are unappealable in all commonsense. This propostie credit taker. Whether or not the gains will outweigh the
is beyond that limit: the Supreme Court has greater demandssses is a matter for pure speculation, and there are argu-
on its costly resources. ments on both sides. In general terms, very few State
The third criticism made by the honourable memberauthorities provide credit card facilities, so reliable data is
relates to the withdrawal of notices under clause 16. The Horhard to acquire. Telstra allows payment by credit card, and
Mr Lawson has also expressed concerns about this clauseslich information as we have been able to obtain shows that
is proposed, as | understand it, that once an expiation noticbout 7 per cent of users employ a credit card and that Telstra
has been issued it cannot be withdrawn so that the alleged charged 2 per cent merchant fees on this. Anecdotal
offender can be prosecuted. If that is the proposition, | cannavidence from New South Wales, which has allowed payment
agree with it. It should first be noted that the provision inof expiable fines by credit card since 1984, is that the
guestion is taken from the existing Act. Expiation noticesmerchant fees are high and the usage rate low. It is not
may be withdrawn for the purposes of prosecution for @ntended that Government authorities—or indeed any
number of reasons, and | will give the Council three examauthorities—will be directed to provide such facilities, and
ples. The first is as follows. A driver receives an expiationit may prove an economic option for Government if—and
notice for speeding: when the notice arrives at the relevarinly i—a whole of Government approach to the payment of
police enforcement branch it is discovered that the driver isnoneys due is taken with the credit card service provider. As
also driving without a licence and the car is unregistered antlhave said, the Bill is merely facilitative and not directive in
uninsured. Whether or not the expiation fee has been paithis matter.
police practice is to withdraw the expiation notice and The second matter raised by the Hon. Mr Lawson relates
prosecute the whole lot of offences committed at once, t¢o discounts. In the course of one of the consultations that we
give the court the true picture of the offending. conducted on the drafts of the Bill, two types of discount
The second example is a variation on the first. | amwere set out as options. The two options were:
informed that it sometimes happens that a person given an 1. Any person who pays in full within 14 days receives
expiation notice gives a false name and address and paysit,10 per cent discount; and
but it is then discovered that, under the true name and 2. A person assessed as ‘hardship’ in applying for a fine
address, other offences are outstanding. The third exampleagption receives a 10 per cent discount if, nevertheless, he or
where a driver receives an expiation notice for, say, gettinghe pays in full within the 60 day period.
caught by a red light camera. The driver pays but later The discount options attracted a variety of views both for
information reveals that he or she was not the driver at thand against each possibility. Some were against both, some
time or that the licence plate shows that there is doubt abouwtere for both, some favoured one over the other. There was
the identity of the car. For any number of reasons a driverclearly little consensus on these issues. It would be fair to say
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that someone can find something unfair or unjust in angonsider that further. | would have thought, however, that the
proposal which seeks to confer a financial advantage opossibility of withdrawing a prosecution and issuing an
someone. For example, it can be argued that to give anyorexpiation notice may lend itself to abuse and also to allega-
a discount who pays within 14 days further discriminategions of patronage or undue influence. Certainly, | am not at
against the poor, because the wealthier get to pay lesall keen to have that sort of suggestion made or that practice
Equally, one can argue that it is wrong to give a financialdevelop in relation to expiation offences, but the issue that the
incentive to those who can pay (but who would be classed dsonourable member raised is one that can be examined
hardship cases) to seek relief by way of a fine option andurther in the future.
then, having been so classified, immediately pay in full. It In relation to clause 8, the Hon. Angus Redford makes the
would bring the system into disrepute. point that the expiation notice form should be simple. | do not
There were other, more revealing problems lurking in thedisagree with that. | am one who believes that, right across
wings as well. A number of respondents asked whether it wakhie spectrum of Government, we need to ensure that the
intended that any discount would take the form of a rebate diorms are simple, clearly expressed and really highlight the
arefund. One respondent stated that the discount should begajor points which might have some impact upon a citizen,
a rebate and not a refund, saying, ‘The administrative cost@ther than putting in a lot of fine print which is largely
of actually making refund payments would be greater than thirelevant to the decision which the citizen is required to
expiation fee itself.” Another stated: make in any particular circumstance. In relation to clause
If a person is able to pay the fee so as to qualify for a discount14(3)(c)’ the H_On' Michael Elliott raised the issue of SEIVICE
there seems no reason why they should be required to pay the ffly Post. That is allowed at the present time. The previous
amount up front and then, presumably with extra paperwork, receiv&overnment brought in legislation which the then Opposition
arefund. Itwould be fairer and more efficient to require paymentofand now Government supported and which provided that
the discounted amount in one transaction. summonses could be served by post. Adequate mechanisms
This seems quite correct and what was intended. Howevegxist for dealing with that if the summons has not been
the remarks did ring a warning note. Many pay their expiatiorreceived, and | would suggest the same in relation to an
fees by post. If they received an expiation fee of $50 anéxpiation notice, but the issue will be monitored.
wanted the discount they would post a cheque for $45, but | certainly do not have any information about the number
what if they were late? The responsible agency would be lefsf cases in which it is claimed that the notice or, in the case
to chase the $5. It would not do it. But worse trouble wasof summonses, the summons was not received if forwarded
predicted. The police submission stated: by post. One has to remember that to ensure that everyone
Clarification is needed as to whether it is a discount or a refund@€ts personal service is a very expensive exercise. The cost
that is proposed. Technically, the introduction of refunds iswill be borne by the defendant or the person who gets the
manageable, whereas incorporating facilities for discounts W0U|@xpiation notice eventually. It seems that, in the very large

require a rewrite of the GENS application, as well as changes to the. _: ;
cash receipting application. Changes would be required to the GEN@"”‘JOMy of cases, those matters which are served by post

application to create refund transactions after processing of paymef€tually arrive at their destination. One has to make a
(in full) of the expiation notice. Also, changes would need to bejudgment about whether it is worth while dealing with that

made to the cash receipting process at SAPOL to enable thesmndful of cases where there may be a dispute about service
transactions to be passed to the Treasury Accounting System forttpg, post by bringing in a requirement for personal service
preparation of cheques. across the whole range of expiation notices or enforcement
In short, the police system could handle refunds but nogrders, or whether we just build into the system a mechanism
discounts. They did not refer to the cost of this process. Inthgyr dealing with complaints that a notice has not been
end, it seemed that any discount on a regular basis would hgceived. My experience is that, where it has been asserted
more trouble than it was worth, not merely because of they a party that he or she did not receive a summons, generally
inflexible bureaucratic systems but also, and more importankpeaking the magistrate looks favourably upon an application
ly, because of the principles involved. Itis also fair to say thato set aside a judgment or order.
the omission of any discounts from the Bill eventually |n relation to clause 16, the Hon. Mr Elliott asks what is
introduced to the Parliament has attracted hardly anyhe time limit within which a prosecution may be initiated if
unfavourable comment—indeed, any comment—atall.  an expiation notice has been withdrawn. My reading of the
The Hon. Angus Redford raised several other issues, ar@ummary Procedure (Time for Making Complaint) Amend-
I would suggest that | have dealt with that which relates tament Bill is that if an expiation notice is given, the proceed-
credit card payment. With respect to hardship and clause 9 hiegs must be commenced within six months after the expiry
suggests that registrars be given a set of guidelines faf the expiation notice—a period specified in the notice—
application to determine hardship, because he did not wanthich effectively means six months after the end of that
to see forum shopping or registrar shopping. That may be period, which | believe would apply in the circumstances to
practical solution. To some extent it requires some commonwhich the Hon. Mr Redford referred.
sense and sensitivity as well as precision in the questioning The Hon. Mr Elliott raises some issues in relation to
of a party who may present himself or herself with the claimclause 9. He refers to the concerns which the Aboriginal
that payment would be a hardship. | will refer the matter to_egal Rights Movement may have and upon which it may
the Courts Administration Authority when the legislation haswish to make representations about the issue of hardship. |
been enacted, to ensure that the registrars are propedypreciate the points he makes in addressing some remarks
advised in relation to the hardship issue. to the definition of ‘hardship’. | think it will remain contro-
The Hon. Angus Redford asks that over the next two owersial and there will be continuing disagreements about the
three years we should examine clause 6(1)(f), which providegefinition of ‘hardship’. But one has to recognise that what
that a expiation notice cannot be given to a person if ave are trying to do in this Bill is to address the issue of
prosecution has been commenced against a person for thardship in the context of what a person in receipt of an
alleged offence or offences. | am certainly prepared texpiation notice is or is not able to pay within the constraints
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of his or her income and living expenses and, as a preferenciat in my amendment. With those few words, | support the
payment by instalments, or if that is not achievable becaussecond reading.

there is just no income or the expenses outweigh the income,

then community service. The Hon. A.J. REDFORD: | support this Bill. | must say

The Hon. Mr Elliott referred to the role of the registrar. | | was alittle surprised at some of the comments made by the
think the Hon. Carolyn Pickles also referred to the registrar'd-eader of the Opposition in her contribution. Just to remind
role. The registrar is an officer of the court, and a seniofmembers who are here, she said:
officer at that. It is a matter for the registrar to obtain  The Opposition is concerned that the Attorney has not specifical-
information and to make a judgment. | do not agree with thdy justified the introduction of the legislation.

Hon. Mr Elliott’s observation that subclause (vi) of clause 9] am sure the Attorney will address that when he replies, but
might be effectively withdrawn without any adverse effect onshe went on and said:

the context of the scheme. | am not convinced about that. I e oniy reason given by the Attorney for introducing this Bill
will, though, seek to have some more information abouts that the seriousness of summary offences and their complexity in
subclause (vi) during the Committee consideration of the Billour society have greatly changed since 1850.

He also refers to payment by instalments and the prefeiShe draws a very long bow in my view and further says:
ence which the Bill expresses, and | have already dealt With ¢ time limit for summary offences being quadrupled might be
that in some detail in responding to the remarks of the Honan admission on the part of the Government that insufficient police
Carolyn Pickles, as | have also responded to his observatiomgsources are being provided to allow the Police Force to do the job
about the service of orders by post. If there are matters whicff investigating and prosecuting offences.
do need to be addressed during the course of the Committ@dat is a very cheap shot. A very simple and cursory
and which | have not adequately addressed, at least in tlexamination of the history of section 52 of the Summary
minds of members who have raised these questions, | will bBrocedure Act shows that it first came into existence under
happy to deal with them during the course of the Committe¢he old Justices Act in 1850 and has remained unamended.

consideration of the Bill. Section 52 states:
Bill read a second time. Where no time is specially limited for making the complaint by
any statute or law relating to the particular case, a complaint shall be
STATUTES AMENDMENT AND REPEAL made within six months from the time when the matter of the
(COMMON EXPIATION SCHEME) BILL complaintarose. _ o
When this section first came into being in 1850 we never had
Adjourned debate on second reading. a motor car, we did not have drink driving offences and the
(Continued from 7 February. Page 824.) range and the extent of summary offences in the Summary

Offences Act did not exist. They were not there. In fact, in
The Hon. K.T. GRIFFIN (Attorney-General): This Bill 1850 there were very few offences that were dealt with
is really consequential upon the principal Expiation ofsummarily. Over the years the Summary Offences Act, the
Offences Bill. | do not think members have directly spokenJustices Act and now the Summary Procedure Act have been
on this Bill, although they have made remarks which relateamended on many occasions. Looking at the statute books
to it in the context of consideration of the Expiation of one would estimate that they have been amended in the order
Offences Bill. The matter can be dealt with in Committee aof 700 or 800 times, but throughout this whole process of

in a sense consequential upon the principal Bill. amendment section 52 has remained untouched.

Bill read a second time. On 4 August 1991 the then Attorney-General, the Hon.
Chris Sumner, introduced the Justices Amendment Bill and

SUMMARY PROCEDURE (TIME FOR MAKING a regime which made some quite dramatic changes to how

COMPLAINT) AMENDMENT BILL criminal and minor criminal matters were to be dealt with.

One of the important matters that the then Attorney-General

Adjourned debate on second reading. did was to go through and review all offences on the books
(Continued from 6 February. Page 801.) and come up with a better way of classifying them in order

of seriousness. He came up with three classifications and

The Hon. M.J. ELLIOTT: I have on file an amendment apolished the old common law distinction, which had all
that | will move during the Committee stage of this Bill. | kinds of anachronisms, between felonies and misdemeanours.
have read very carefully the contribution the Attorney madeHe came up with three categories: major indictable offences,
in introducing this Bill. | must say that | am not convinced minor indictable offences and summary offences. When he
that he in fact produced any case at all which would substarand his officers did that they looked at what should be a
tiate a change from six months to two years in relation tasummary offence from an entirely different perspective than
non-expiable offences. In his contribution, | do not believethat which our legislators would have looked at over 100
that he has given any examples of any particular problemgears ago in 1850 when section 52 first was promulgated.
that have arisen, and | have certainly received a number of The Hon. Chris Sumner made a number of comments in
representations arguing that a change should not be made4ansardon 14 August 1991. He said:

| do, however, recognise that there may be some argument \yhije it is true that the right to trial by jury should not be lightly
put forward that expiable offences and non-expiable offencegmoved for serious criminal matters, the devolution of these scarce
may be treated differently, in particular recognising that weesources on what can only be described in any person’s language
may go through the expiable offence process for some tim@s trivial larceny and assault cases is more than questionable.
and then find that the person who has committed the offendeknow that a great deal of concern was expressed at the time
may start dragging their feet or whatever, becoming nonin relation to that comment because to some people, and in
cooperative, and it becomes a question as to when the siry view, there is no such thing as a trivial larceny. If any
months period should commence. | have attempted to addresember of this place was charged with larceny, even a minor
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shoplifting, | would be most surprised if the honourable So, to say that this Government is introducing this sort of
member did not manage to make the first couple of pages ¢égislation simply because police resources have been
the Advertiserand appear in the first two or three stories onreduced—in fact, | do not believe that they have been—or
the television news. In that sense, there is no such thing adlaat this is an admission on the part of the Government, in my
trivial larceny for members of this place, and that can extendiew, with all due respect to the Leader of the Opposition,
to judges and various prominent people in the community.indicates a complete misunderstanding of what the Attorney-

Be that as it may, the then Attorney carried out anGeneral and this Government are seeking to do and indicates
extensive classification of offences. He brought in legislatiorthat some of the advice that the Leader of the Opposition is
which defines summary offences in these terms: firstreceiving on this issue is quite wrong—and knowing the
offences that were not punishable by imprisonment; and,eader’s background | understand the difficulties that she
secondly, offences for which a maximum penalty of orhas. To suggest, as she has, that it is an admission that there
including imprisonment for two years or less is prescribedare insufficient police resources plainly misunderstands the
One can go quickly through the statute book and find a wholéegislative history involved in section 52.
range of serious offences in which the maximum penalty | will not say, and nor should | say, that it would be very
would necessarily be two years or less. The third categorgasy for the Government to stand up and say, ‘Why didn't the
was common assault. In my former career | very rarely foungbrevious Government fix this up when it made those substan-
a person who came into my office who did not think beingtial amendments back in 1991? Why did not the Government
charged with common assault was not a serious offence. of the day, back in 1991, amend section 52 so that some of

The fourth category was an offence of dishonesty nothe more serious offences which have been reclassified as
involving the use of force or any threat of the use of forcesummary offences be the subject of a different time limit?’
against another where the amount that the offender standsAd the end of day, | accept that there is a legitimate argument
gain through the commission of the offence is $2 000 or lessabout the level of police resources, but | do not think that this
Again, that includes quite a range of very serious offencess the subject of that.

Indeed, | am sure that, if any member in this place, any However, when one looks at the amendment filed by the
member of the legal profession, any member of the medicdton. Michael Elliott, one realises that if we allowed the

profession, any member holding public office or any policeAustralian Democrats to run the show the State Bank
officer was charged with an offence of dishonesty, everdirectors would have been off the hook in quick smart time,
though they stood to gain $2 000 or less, that would be takeas would quite a range of other serious offenders. | think |
by them to be a very serious offence. In the eyes of théave said enough on the topic.

community that would be taken to be a very serious offence. The Hon. M.J. Elliott interjecting:

One of the problems that the authorities had in Operation The Hon. A.J. REDFORD: The present law is six
Hygiene (where there was a series of minor larceny offencesionths, and we are seeking to extend it to two years.
committed by police officers many years ago) was how that The Hon. M.J. Elliott: | was saying that the present law
ought to be dealt with. The fact is that the authorities at thés six months.
time—the Government of the day with the support of the The Hon. A.J. REDFORD: Yes, and we are seeking to
Opposition of the day and the current Commissioner of Policehange it. The honourable member’s amendment takes it back
in conjunction with the Director of Public Prosecutions underto the present law. | have to say that the amendment could
the supervision of the courts—all believed that these policeasily be dealt with by his voting against the legislation,
officers who had committed larceny as long ago as 15 to 2@ecause all that amendment does is take it back to the existing
years ago ought to be dealt with by the courts and thoskaw.
police officers dealt with in one way or another. Indeed, in  The Hon. M.J. Elliott interjecting:
two cases police officers were convicted and served a period The Hon. A.J. REDFORD: | use that as an example: it
of imprisonment. In some other cases they were dealt with bdoes not specifically apply because their time limit was
the loss of their job, and so on. At the same time it wasontained within the Commonwealth legislation—and | use
important that the people of South Australia had confidencenhat only as an example. If one looks perhaps at Operation
in their Police Force and in the administration of justice. Hygiene, for example—and there are differing views about

If members examine the law as it currently stands theyiow that should have been approached in the various legal
will realise that there is a great opportunity for a substantiatircles within which | move—the fact is that the community
number of people to avoid their criminal responsibility demanded some action, and six month time limits, if they are
because of this very old legal clause that they cannot bgllowed to remain, will mean that quite serious offences—not
prosecuted—if | can use today’s parlance—for these seriousivial larcenies but larceny and assault, which are serious
offences because they happen to have been reclassified &ences—may well be avoided simply because of a legal
summary after the expiration of six months. The Attorneytechnicality. Quite frankly, | think that the amendment
would be grossly irresponsible if he did not take some stepsuggested by the honourable member is misguided and |
to look at this issue and deal with it in the manner that he hagould urge him to reconsider his position. | commend the
by the introduction of this piece of legislation. | do not needBill to the Council.
remind members of the extraordinary anger that the South
Australian people had over the fact that we could not The Hon. K.T. GRIFFIN (Attorney-General): | thank
prosecute State Bank employees and/or directors in certamembers for their contributions to the debate. The Hon.
cases because of the expiration of a time limit. One could&arolyn Pickles has expressed misgivings about the substance
hardly have said or be heard to validly say that those directorsf the Bill, and | understand fully the reasons why she has
were not prosecuted simply because of a lack of polic¢hose misgivings. | believe that every incentive should be
officers or a lack of resources. Other events intervenedjiven to those responsible for detecting and prosecuting crime
including a royal commission, a change of Government antb do so in as timely a way as possible. It is, of course, true
so on. to say that, while the seriousness of summary offences, their
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complexity and society have changed since 1850, so have The Hon. Angus Redford has referred to the State Bank.
police numbers and detection methods. | think it is important to recognise that when | became

Itis equally true, however, to say that the complexity ofAttorney-General | was confronted with the results of the
offences remains unaffected by the improvements in policing\uditor-General's inquiry and the royal commission, and the
and that the sophistication of criminal activity has increased"€vious Government had set up a bank litigation task force
since 1850. This is not an admission by the Government th&"d & criminal task force, and one of the issues involved was
it provides insufficient police resources. This is not anWhether any of the directors had committed offences which
admission by Government that it provides insufficientcould be prosecuted. | did indicate that, in respect of Mr
resources for prosecution: it is an assertion by the Goverf/arcus Clark, the DPP had said that, but for the time
ment that the way in which society works, the way crimelimitation of six months, he would have prosecuted Mr
commission and detection are, the way in which the classifiMarcus Clark for an offence which was a summary offence,
cation of criminal offences has evolved and the kinds ofUt he was precluded from doing so.

regulation that modern society demands have changed To some extent the Bill which is before us arises from my

dramatically since 1850. h . o .
) . experience, both in Opposition and in Government, and as a

One must remember at all times that we are speaking qggal practitioner, in trying to deal with the myriad of
a limit that runs from the time of the commission of the gjfferent time limits which are available for the prosecution
offence to the time proceedings are started and not from thg pfences. It makes no sense to have such a disparity of time
time the offence is discovered to the time proceedings argmits for the prosecution of offences, some serious and some
started. That is an important distinction: to recognise that thginor. What | sought to do was put up a proposition to
time limits run from the date of the commission of the parjiament which | thought was reasonable and which dealt
offence. Some offences are very difficult to discover, and ity;th the minor offences as being those which were expiable,
does take perhaps a stroke of luck but sometimes some tinjcause most minor offences are expiable, and to say, ‘Look,
to discover offences, and by the time that occurs with gne time limit should still be six months for prosecution, but
summary offence frequently the six months’ time limit hasyoy have to take into account that there is a 60 day time limit
expired. for satisfaction of an expiation fee.” With red light camera

| begin the explanation by saying that, while the generakxpiation fees, there might be a rollover effect, with the
time limitation for summary offences in the Summary owner receiving a notice but saying, ‘It wasn’'t me who was
Procedure Act is six months, that general limitation has beedriving; it was someone else.’ To give time for that system
honoured more in the breach than in the observance by be worked through, six months after the end of the
Governments of both political Parties for years and for theexpiation period would be appropriate. That dealt with minor
practical reasons given by me. For example, section 131(2jffences.
of the Environment Protection Act 1993 provides that
summary proceedings under the Act may be commenced To some extent, the Hon. Mr Elliott's amendment deals
within three years after the alleged commission of the offenciith that, but he goes the other way, by providing a longer
or, with the permission of the Attorney-General, up to 10period for the so-called minor or expiable offences.and a
years after the date of alleged commission. One has to asiorter period, effectively, for the serious offences, which are
‘Why?’ It is because pollution is hard to detect, | supposenot expiable. So | ask the honourable member to consider the
However, the same three years, up to 10 years, by consent@®nflict that that presents.
the Attorney-General, is to be found in the Development Act . . .
1993. Section 15(2) of the Long Service Leave Act 1987 I Nne other point | make is that | am as conscious as
provides that summary offences against that Act have nyquy of thg nqed to ensure that public authorities are not
limitation period of three years. So does section 43(2) of th§'acK in investigating offences and that they do not rely on
Long Service Leave (Building Industry) Act 1987 and section©"d time periods within which to investigate. It is wrong,
42(2) of the Public Corporations Act. But the Waste ManageS&Y: O thg dgy before the six month, the 12 month or the two
ment Act 1987 restricted the limitation to 12 months, as doe¥®2r fime limit expires, that everyone should scramble around

the Public and Environmental Health Act 1987 and the2Nd iSsue a summons just to protect themselves. Public
Harbors and Navigation Act 1993. But still that time limitis authorities need to be diligent, but there are some offences
six months more than the general limitation. where it is not possible to discover the commission of an

. . . offence or complete the investigation within the six month
| do not desire to labour the point with further examples jnq frame. | thought that, on balance, the two year period
but let me use one more example to point out how absurd thig ;| am suggesting for non-expiable offences was a
can all be. The statute of limitations on local government.qnaple period.

parking offences is 12 months, but criminal penalties for
breach of conflict of interest mean that these offences are a|lthat | ask is that, in the context of the consideration of

summary and the six month period applies. These offencegis Bill, members who have expressed some concern might
are secretive and often very difficult to detect. And, if thatconsider the remarks that | have made in reply and might
kind of dishonesty can go undetected for six months, this kingevisit their proposals for amendment, because, with respect,
of corruption cannot be prosecuted. So_the_ll_m|t_for illegall do not think that they are in the best interests of the
parking is 12 months, but for corrupt dealing it is six months community and fly in the face of what has been some
That makes no sense at' all. In other words, | thlnl.( the tlm@:npor[an[ experience by Governments of both po]i[ica]
has now come to recognise what has been recognised by thjgrsuasions over the past few years where a six month time
Parliament for years, namely, that the six month’s limitationjimit for what would otherwise be a serious offence might

period is, in general, no longer supportable for the reasongtherwise expire without action having been taken.
which | gave in the second reading speech and which | have

just illustrated. Bill read a second time.
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LAW OF PROPERTY (PERPETUITIES AND A civil case is decided on the balance of probabilities. A criminal

ACCUMULATIONS) AMENDMENT BILL case is decided on proof beyond reasonable doubt. The rule against
perpetuities goes beyond either of those standards of proof and is

Adjourned debate on second reading. ggrc]iéj;d upon proof of any possible, however improbable, contin-

(Continued from 6 February. Page 801.) Accordingly, we have the stupidities of the ‘fertile octo-

genarian’; that is, the legal presumption that a woman can be
e child throughout her life. One case proceeded on the
sumption that a six-year-old child might have a child. Yet

The Hon. R.D. LAWSON: | support the second reading
of this Bill, which amends the law relating to perpetuities an

accumulations. The rule against perpetuities can be Stat%ilother case concerning the rule related to a gift of income

fairly simply. Itis this: that was to continue until a certain gravel pit was exhausted.
No interest is good unless it vests if at all not later than 21 yearsgn fact, when the case came on for hearing everybody knew
after some life in being at the creation of the interest. that the gravel pit was already exhausted, but the gift was
That rule is easy to state but, in many fact situations, it ideld to be bad because it created a perpetuity because the
difficult to apply. It can become extremely complex in somequarry might not be exhausted within a period of 21 years.
situations. This rule is one of great antiquity. It reflects theThere are many absurdities in the application of this rule.
legal policy deeply rooted in the common law of preventing  The authors of the Law Reform Committee report refer to
persons from tying up property for an unreasonably longhe elaborate efforts of Emmanuel Solomon, so the report
period. Parliament in England as early as Magna Carta afays, an early South Australian settler whose bequests inured
1215 sought to restrict the tying up of property for generafor nearly 90 years because the last surviving life tenant or,
tions. The modern law of perpetuity results from the decisions it is called in this context, the life-in-being lived to be 97
of Lord Nottingham in the Duke of Norfolk’s case in 1682, years of age. | think that the authors of the report were, in
so the antiquity of this rule is well established. The rulefact, referring to the estate of W.H. Grey, the well-known
against perpetuities places a limit upon the time within whichGrey estate which owned many properties not only in the
a gift or interest, that is, a trust or a bequest of capital, musfestern part of the City of Adelaide but also at what is now
vest. West Beach and the Patawalonga area of Glenelg, as well as
There is an allied rule against lengthy accumulations ofn other parts of Adelaide.
income. Basically, one cannot accumulate income for a | can give the Chamber a more recent example which
period longer than the life of some existing person plus 2%ccurred in the estate of the late M.S. McLeod who was the
years. This rule was established by statute in England in thunder of the tyre company which bears his name. | break
Accumulations Act 1800, usually called the Thellusson Act.ng professional confidence by mentioning this matter because
That Act was passed to overcome directions by one Sir Peteiis will was the subject of an application to the Supreme
Thellusson for virtually perpetual accumulation of the incomeCourt that went to trial in open court before
of part of his estate. IBouth Australia the provisions of the Justice Millhouse. Mr McLeod had established the company
Thellusson Act have been transcribed into sections 60, 61 anst which was very proud and in which he held almost one
62 of the Law of Property Act 1936. All this law was half of the shares at the time of his death and, obviously, he
examined in the seventy-third report of the former Lawwas anxious to ensure that that parcel of shares remained in
Reform Committee of South Australia. It delivered its reporthis estate for the longest time permissible at law. His will was
in November 1983. extremely complex and, hence, the application to the judge.
I should use this occasion to lament the passing of the When he died in 1981, the youngest of his grandchildren
South Australian Law Reform Committee. It was a fairly was aged 18 years. He directed the accumulation of income
unique institution. It was never funded with the ratherfor the longest period possible— which was 21 years—and
extravagant budgets of the Australian Law Reformthen he deferred the enjoinment of that income and of the
Commission or the budgets of the commissions in some othesapital until 21 years after the death of the youngest of his
States. Its Chairman for the whole of its duration was the thegrandchildren, which would have meant that final distribution
Mr Justice Zelling, now Dr the Hon. Howard Zelling. He was of the capital to a fund for medical research would not have
and remains a most learned lawyer and an enthusiastic laken effect, given the ordinary expectations of life, until
reformer. His committee was not supported by the researgferhaps the year 2070. That modern bequest illustrates some
staff and extensive paraphernalia of some other committeesf the complexities of the rule. In fact, the rule against
Its members were all part-time members. His Honour wagerpetuities did not apply to Mr McLeod’s bequest because
joined by a couple of fellow judges, usually | think a memberhe was creating a charitable fund and the rules about perpetui-
of the staff of the Law School of the University of Adelaide ties and accumulations do not apply to charitable funds.
and some members of the legal profession, and they produced | recent years there have been reforms to the law relating
many fine reports. Their report on the law relating toto perpetuities in other places. In fact, we are late into the
perpetuities is one of them. field. Amending legislation was passed in the United
It is a pity that the previous Government saw fit to Kingdom in 1964; Victoria in 1968; Western Australia and
discontinue the Law Reform Committee. | understand that thilew Zealand in 1969; Queensland in 1974; and New South
Government acquired the committee’s extensive law reformyales in 1984. Most of those earlier jurisdictions adopted
library, which is still available to the State. | hope that atone or other or both of the following measures: first, they
some time in the future a similar lean and well focused lanadopted what is termed the ‘wait and see’ rule. Under that
reform organisation can be re-established in this State.  rule the court waits until actual events occur to see whether
To return to the seventy-third report of the Law Reformor not a perpetuity has been created, rather than, as we
Committee, the authors thereof point out that the law opresently do, seek to determine at the outset whether the rule
perpetuities had been ridiculed for many years. They said dias been offended. At the outset one, of course, has to take
the modern law against perpetuities as follows: into account many contingencies which may or may not
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happen. Under the ‘wait and see’ rule the court waits until thend adopted in the Bill will therefore abolish the rule against
actual events occur, namely, until the various lives-in-beindpoth perpetuities and accumulations.
die and successions are determined. But, once those rules are abolished, there will be no time
The second common reform adopted elsewhere was tHinit within which any disposition of property may be
so-callecty-presprovision which provides that where some capable of vesting and no time limit as to how long income
gift would, on the normal rules of construction, be void as acan accumulate. However, new clause 62 recognises that it
perpetuity, but the general intention of the testator can b&1ay be desirable for the interest in property to vest, and it
determined in the ordinary way from the construction of hisdoes provide a mechanism by which the court can vary the
will or deed of trust, or whatever the creating instrument isferms of a disposition so that property that is not vested or
that that intention was not to create a perpetuity, then the wilvill not vest within 80 years will do so. And the court has
or deed is reformed to give effect to that intention. similar powers in relation to accumulation of income. Eighty
However, the Law Reform Committee of South Australiayears was the period suggested by the committee in its report
recommended a bolder solution, namely the abolition of thé 1983. Personally, | consider that an accumulation for as
rule against perpetuities entirely. The committee gave threl®ng as 80 years is perhaps a somewhat timorous approach
reasons for that recommendation. They were: first, thao the problem. I would have preferred the period to be 50

Scotland has not and never has had a rule against perpetuiti#gars from the date of the death of the settlor. Fifty years is
and the report noted: more than sufficient, in my view, in the circumstances.

t{g)owever, the solution adopted in this Bill is better than no
eform at all, and | commend it.
It is good to see that clause 62A preserves the rule in

i Saunders v Vautier rule that allows persons who are of full
The Hon. R.D. LAWSON: Indeed, as the Attomey says, |aqa| capacity and who hold the totality of the beneficial

they hoarded their money. That reliance upon Scottish rulegiarest in any particular estate or trust to call for a

reflects some of the predilections of the Chairman of the Lavig i tion to themselves, notwithstanding the provisions of

Reform Committee who was a great admirer of many thingge jnstrument. It was by application of that rule in the matter
Scottish. Secondly, the authors noted that the modern rulgx \1 5 McLeod. which was determined by Justice Millhouse
against perpetuity was really devised as a concomitant to ted which | mentioned, that the judge determined that the
so-called strict settlement. However, the committee noted thellltust should be vested earlier and, by that means, the ultimate
the so-called strict settlement ceased to be strict in Englarﬂmaritable recipients of Mr McLebd's largesse V\,/i|| receive

as a re?]ultsof tlh% ISEettIed E:tateszCL.OL 1ﬁ77' In gesner eir entitlements far sooner than the 2070 contemplated by
terms, the Settled Estates Acts, of which there is a SOUtfi | commend the second reading,

Australian equivalent passed in 1880 and 1889, allow a life
tenant to lease or sell trust property with the consent of the The Hon. M.J. ELLIOTT: | rise to support the second
court. The committee concluded on this point that, and |eading. | have no particular difficulties with the Bill but, in
quote: correspondence with the Law Society, it raised a couple of
The ‘old strict settlement’ is extinct and now that it is gone theissues and, just for the sake of the record, | will raise those
rule against perpetuities which was evolved to put some limits on ifwo issues and gain a response from the Attorney-General.
should also go too. The first issue raised was in relation to clause 60(e), and the
The third reason given by the committee for the abolitionletter written by John Harley, Executive Member, reads as
of the rule against perpetuities was the fact that the Trustefellows:
Act now enables trusts to be varied by the Supreme Court. It | hresume that the intention of this subclause is to ignore (when
was the view of the authors that in those circumstances it iascertaining a class of persons) those who are unborn and not yet
now very unlikely that any trust would be allowed to endureconceived.
for over 100 years, simply because the beneficiaries woulgle came up with a rather interesting example, as follows:
well before that time have applied to the courtforavariation 4 pojar explorer who is about to go to Antarctica leaves
of it. behind him in Adelaide a bottle of reproductive material. He dies in
They were the three reasons given. Personally, | am ndintarctica and his wife is subsequently impregnated with his

convinced that the reasons themselves were sufficierigProductive material. Children born as aresult will not be included
S e - ...~ 'when ascertaining a class of beneficiaries who could benefit from a
justification for the abolition of the rule against perpetuities st |s that the intention of the clause?

| consider that there is yet another reason which justifies tthhink that is a very qood question. The second matter relates
abolition of the rule, namely, that it has simply outlived its clause 62(6)(c;y gnd tr?e letter feads as follows:
usefulness. The economic circumstances which prevailed i ’ :

e sevetsenycemy whe (e e s ormated 3 ATIbnae s s s o et i brcts
modern sense have changed markedly. y ' )

; ) ) ) to provide superannuation, retirement, medical, hospital, death,
The taxation regime operating today dictates more the wasickness or incapacity benefits to such descendants, it would be a

in which people will arrange their affairs than anything else valid trust. Is that the intention of the clause?

Of course, the taxation regime today is vastly different fI’OITl—|aving put those two questions on the record, | seek the
that which prevailed even last century, let alone severalesponse of the Attorney.

centuries ago. Finally, family arrangements and notions of

how one makes appropriate provision for one’s family have The Hon. K.T. GRIFFIN: | presume the answer is ‘Yes’
changed markedly. There is also the fact that we have todayp the two questions raised by the Hon. Mr Elliott, but I will
family provision legislation which very often intervenes in have the matters examined and, if there is any different
arrangements that have been made by testators in an atteraptswer, | will let the honourable member know. | appreciate
to defer for as long as possible their beneficiaries’ enjoymerthe attention that members have given to the Bill. It is a piece
of the property. The solution recommended by the committeef legislation which, as | said when | introduced it, relates to

The Scots have never suffered the slightest inconvenience
reason of the fact that they never had such a rule.

The Hon. K.T. Griffin interjecting:
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a very complex and archaic rule that has developed overalled. The Law Society was concerned about the fact that as
centuries and, as the Hon. Robert Lawson has said, it reallycommittee it was seen to be a committee of the Law Society
serves no useful purpose in this day and age. Itis interestinghen in fact it was a separate and distinct statutory body. |
to note that there have been some responses from membéhnerefore believed that it was appropriate to accede to the
of the legal profession and others to whom we forwarded theequest to change the name. ‘Board’, ‘authority’ and other
Bill, and they are all supportive of it. One response innames were suggested, and it was decided that in the
particular was from Mr John Keeler at the University of circumstances ‘board’ probably conveys the best connotation.
Adelaide Law School, who says: The bulk of the amendments relate to that, but some other
Dear Attorney, amendments deal with other issues that have been raised. |
Several months ago you were kind enough to send me a copy a¥ill be pleased to deal with those during the course of the
e il Somran W W mernbs 1 Lo RS B o cnensme. o o
ment Bi . i i i
Committee of South Australia at the time it recommended the rules E;I”Crgg?nai‘téicond time.
against perpetuities and the rule against accumulations, it is several : .
years since | have worked in the field of property law and | therefore  Clause 1—'Short title.’
thought it best to discuss the draft with one of my leagues, Simon The Hon. CAROLYN PICKLES: | place on record that
T e o om e et s i Sy SR e Opposiion suppors the raf of amendments that the
there were noﬁsuggestions for altering that we wanted to¥nake. %ttomey has tabled. today. I bellgve that th|§ V\.”" save the
I have recently been asked by the Leader of the Opposition in thime of the Committee in dealing with this issue. The
Legislative Council (Hon. Carolyn Pickles) for any comments | mayOpposition understands that the Attorney has indicated that
wish to make on the draft Bill which was introduced into the he has received further submissions since the Bill was

Legislative Council on 29 November 1995. That has given me théntroduced late last year, and he has accordingly amended the
opportunity to examine the updated version of the draft you have,: anr el .

sent me. Much of it is unchanged from the draft | saw earlier and th&!ll_further. The Opposition’s view Of the Bill has not
Bill remains the beneficial legislation that Mr Palk and | consideredchanged as a result of the Government's amendments, which

it to be when we discussed it. The amendments that have been magkere introduced today. Although these amendments clearly
often deal with and clarify the points that he and | discussed and, i%']oaden the powers of the complaints board, as it will be
{L‘{X}?feﬁﬂeen‘idevgcﬁtﬁi,g?r‘ﬁ%rrg\feec'}'ﬁ]de%’}gf{he amendments mage,, n the Opposition sees this Bill as carrying out reason-
There are no additional comments or proposals for the amendb!€ reforms which in some cases are overdue. | particularly
ment that | would wish to make. | am writing in those terms to therefer to the separation of the complaints board from the Law
Hon. Carolyn Pickles. Thank you for the opportunity of letting me Society being made clearer than ever. It is vitally important
see and comment on the Bill. for consumers of legal services that there be not only
So, it has withstood the close scrutiny of a former member oindependent scrutiny from the complaints body but also the
the Law Reform Committee and very prominent academic gberception that the scrutiny of that body be objective and
the Law School and one of his colleagues, as it has withstoaghbiased in respect of any particular complaints.
the scrutiny of a number of other persons who make some The Opposition does not view the extension of powers to
specialty of practice in this area of the law. | thank membershe complaints body as going too far. We do not imagine that
for their contributions to it and for their indications of lawyers keeping within the bounds of proper professional

support. practice will have any difficulty with the new complaints
Bill read a second time and taken through its remainingystem. We see very little likelihood of arbitrariness or
stages. draconian intervention creeping in as a result of these
changes. No doubt a number of people who complain about
LEGAL PRACTITIONERS (MISCELLANEOUS) their lawyers are being unreasonable. But, for genuine
AMENDMENT BILL complainants, the more extensive powers and clear separation
of the complaints board from the Law Society will give the
Adjourned debate on second reading. complainant greater faith that the system is free from
(Continued from 6 February. Page 802.) corruption and bias.
At different times, members of the Opposition and
The Hon. K.T. GRIFFIN (Attorney-General): | probably members of the Government benches, the Attorney

appreciate members’ contribution on this Bill and theirand shadow Attorney have all had complaints from people
indications of support. | indicate that, hopefully later in theabout lawyers. Some of the complaints that the Opposition
year, another Bill will be introduced which deals with the has heard will be addressed immediately by one or more of
more substantive issues which arise under the Legal Practhese amendments. For example, we have heard complaints
tioners Act and which have been the subject of continuinghat the investigation process takes too long. The simple
discussion with the Law Society and others, but it was felteform of requiring lawyers to answer letters from the
important that this Bill should proceed now, because someomplaints body, with an appropriate penalty for non-
matters there are of an urgent or pressing nature. Since tikempliance, will speed things up. One would hope that when
Bill was introduced, further representations have been mad#ere is a serious problem with a legal practitioner it will be
to me by the Law Society in particular as well as the Legauncovered and dealt with more quickly and efficiently by
Practitioners Complaints Committee. A number of amendvirtue of the reforms in this Bill.
ments have been placed on file today that address some of theIn closing, once again | note that the Opposition has
issues which can be dealt with quickly and which ought to beefrained from moving any amendments of its own, on the
incorporated in the Bill. ground that the Attorney is considering a more extensive
A substantial number of the amendments deal with theeview of the legal practitioners disciplinary process later in
change of name from the Legal Practitioners Complaintshe year. More contentious issues may well arise as a result
Committee to the Legal Practitioners Complaints Boardof that review, and we will be prepared to debate them at that
There was a bit of a toss-up as to what that body should bgtage. At this stage, we support all the amendments.
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The Hon. K.T. GRIFFIN: | appreciate the Leader of the very difficult to discipline the managing body of a strata plan.
Opposition’s indication of her support for the amendmentsThere have been examples of petty objections to reasonable
Other members may wish to raise several other issues durinignprovements that strata title owners wish to make to their

Committee. particular properties—for example, in relation to air condi-
Progress reported; Committee to sit again. tioners or exhaust fans—but the new definition of lots
extending to the outside wall will, 1 think, overcome many of
COMMUNITY TITLES BILL these previous complaints.
We also commend the requirement that development
Adjourned debate on second reading. contracts be prepared in relation to each community title
(Continued from 30 November. Page 689.) development. We feel it is most proper and good urban

planning to oblige residential developers to stay with a
The Hon. ANNE LEVY: The Opposition has considered project to ensure that decent amenities and landscaping are
this Bill very carefully, and we certainly support the secondprovided in line with what has been promised at the outset.
reading. We support the basic principles of the Bill whichTgo often, there are complaints that completion of a develop-
seek to combine the benefits of traditional subdivisions ofment has not occurred but, with the development contracts,
real estate with the benefits that arise from people living othe developer will be bound to complete all that has been
working adjacent to each other in separate areas on whatiitially promised, and there are fairly simple procedures for
essentially the one piece of real estate. It is a fact of modergwners of lots within the community to take legal action to
life in cities that many people will live or work very closely enforce the development contract.
to one another. Obviously, our property law needs to take |do have a few other queries and | hope the Attorney can
account of this to ensure that the rights and expectations @hpmy information about them. There is no mention whatso-
immediate neighbours are managed properly and efficientlgver in the Bill regarding the payment of rates to local
without undue conflict. This applies in a general way,councils. Most such community developments will obviously
whether we are talking about a high-rise city office buildingoccur within the boundaries of local government. | presume
or a residential development in the inner city or the outekhat the owner of each lot will receive a rate notice from the
suburbs. local council and the corporation will receive a rate notice
Since 1967 in South Australia we have had the mechanisgyhich applies to the common property. It is not mentioned
of strata title to cope with these sorts of property arrangeanywhere in the Bill, and it would seem to me it might make
ments, and that legislation has served us well. Thehings clearer for both developers and people who are
Community Titles Bill before us extends and modifies thethinking of buying one of the lots available if this were
approach used in the strata titles legislation. Eventually, thepecified in the legislation, and it were made clear so they
community titles scheme will replace strata titles, accordingvould know that the rate notice they received from the
to the Bill, given that once it becomes law no new strata titlecouncil would not be the only rates they would be obliged to
applications will be permitted. However, the Community pay.
Titles Act will allow for something called ‘community strata | also understand that, if any roads within the community
plans’, which will achieve the same objectives as the oldirea are not vested in the council, they will be private roads
strata titles. and their maintenance and upkeep will be the responsibility
We accept that there are many benefits to the communityf the community corporation and not that of the local
titles scheme. It is true that developers will have greatetouncil. Again, this is not stated, though itis perhaps implied
flexibility in laying out and planning developments, whetherin the legislation. When so much is being stated—the
they be industrial, residential or mixed. For individual |egislation does run to 93 pages and 154 clauses—it would
residents, the management and administrative arrangemesisem to me that some of these matters could perhaps be spelt
will, we believe, be on the whole more effective and moreout.
reasonable than the constraints laid down in the strata tites One problem which I initially had with the legislation was
legislation which has given rise to difficulties in some that it might lead to the development of completely walled-in
circumstances. For this reason, we certainly will not besmall suburbs, as occurs in a number of Asian cities. | have
objecting to a transition mechanism for strata titleholders twisited one such walled suburb in greater Manila which was
transform into community titleholders. the preserve of obviously wealthy people. The entire suburb
In this Bill, this process can be achieved by an ordinarywas walled. There were armed guards standing at the gates
resolution of the members of a strata title plan. It has been pub the suburb. If anyone wished to enter, they either had to
to us by a number of groups that such a transition should hayeroduce evidence that they lived in that suburb or else state
to be by a special resolution of the strata title plan holders. Who was expecting them within the walled complex, and the
should explain that, in the legislation, the special resolutiomyuards would check with the owners of that property as to
is one where no more than 20 per cent of those entitled tavhether indeed they were to be admitted before letting them
vote have voted against the proposition—a roundabout waiy. It was a way of preventing most people from entering into
of saying there has to be 80 per cent in favour. Can théhe total area which was, as | say, an obviously very well
Attorney say why he has rejected submissions which suggelealed one.
a special resolution be required for converting strata title to | was somewhat concerned that this community title
community title, given the extra safeguards to prevent peoplprocedure might lead to similar developments in Australia
feeling bulldozed by something which a special resolutionwhich, it seems to me, would be most undesirable. | think,
would provide? however, that we are saved from that by the clause relating
We certainly see it as a good thing that there are greatdo by-laws. Clause 36 relates to the restrictions on the making
responsibilities and safeguards in respect of managers of tleé by-laws. | should perhaps say that ‘by-laws’ here has a
common property. Most members of Parliament will haveslightly different meaning from what is normally understood
experienced at one time or another the complaint that it iby by-laws. These will be the by-laws for the entire
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community which are set down by the developer and whichit may be internal work as well as external work. Therefore,
must be adhered to by all those who come into the schemeue are giving to the corporation the right of forced entry into
There are mechanisms for changing the by-laws, but they caomeone’s home, and | feel very hesitant about such power
be instituted only by either special resolution or unanimou$eing given to people other than the police. Obviously, police
resolution of members of the corporation, that is, the ownerbave the right to force entry in certain circumstances, but | am
of all the lots within the community. not aware of non-legal individuals having the right to force
Clause 36 discusses the restrictions on the making of byentry into people’s property. | ask the Attorney to consider
laws and provides that a by-law cannot prevent access by thkis question and say what principle he is proposing and
owner or occupier or other person to a lot. In other wordsyvhether he thinks it might not be better to have a legal avenue
there can be no means of excluding people from the area; arfigr the corporation through the courts rather than giving it the
member of the public will be able to approach any house opower to start breaking down someone’s door. The same
dwelling within the compound and it will be illegal to attempt comment applies in relation to clause 101 as applies to clause
to prevent them by means of by-laws. To some extent, th&t00.
reduces my concern about these exclusive walled-in suburbs | have a few other queries, particularly relating to the
and that this community title could not lead to such a thingmodel by-laws, which, while they are put forward only as a
happening in Adelaide. While discussing the by-laws, | mustodel, doubtless will be adopted by many community
state that clause 36(2) provides: developments perhaps with minor changes. In the model by-
Aby-law may prohibit or restrict the owner of a lot from leasing law relating to roads, it states that a person must not park a
or granting rights of occupation in respect of the lot for valuablevehicle on a road unless authorised to do so by the
consideration for a period of less than six months. corporation. Does this mean that the corporation can set out
I would be grateful if the Attorney could give some explan- parking areas and non-parking areas, or could the corporation
ation why the possibility of such by-laws has been includedprevent visitors to homes within the area parking anywhere
Certainly, the model by-law at the end of the Bill containswithin the area by means of that by-law? If the latter is the
such a by-law. One can imagine some sort of retirementase, it would seem to me most undesirable to have it as a
village which comes into the category where there ismodel.
community title. There are also model by-laws suggesting that, while the
This subclause means that a couple who reside there, dgiccupier of a lot may keep one or two cats on the lot, he may
they wish to go to Europe for a three month trip or visit onenot keep any other animal thereon. | am not quite sure of the
of their children and grandchildren in another State for thredegal definition of an animal in this case. Does that mean that
or four months, will not be able to let their house while theythe occupier of a lot could not have goldfish, a budgie or a
are away. This seems to me to be a possible restriction whiajuinea pig? They are all part of the animal kingdom. If by
| find difficult to understand. Why should such a restriction‘animal’ a mammal is meant, then goldfish and budgies
be imposed? If it is being suggested that the other peophleould still be possible but a guinea pig would not. Apart
within the community may not wish to have what they from begging the question of how one keeps one or two cats
consider to be undesirable people within their community, bn one’s own property—and no-one has yet devised a means
should have thought that, if the owners of a house went awayf doing so—I feel that it is an odd sort of by-law and that
for 12 months, nothing would prevent them from letting theirperhaps consideration should be given to changing it. If it
accommodation to whomever they wished. | should haveneans no dogs why does not it say no dogs instead of
thought it might be preferable to have a three month tenancygnimal’, which could prevent, as | say, budgies, goldfish and
rather than a 12 month tenancy. | certainly would appreciatguinea pigs.
comment from the Attorney when he responds to this Also in the model by-laws is a requirement that at least 25
legislation why the possible prohibition on letting one’s per cent of the area of a community lot must be laid out as a
property for less than six months is included in the legislagarden, which must have either ornamental plants or lawn,
tion. trees or vegetables, from which one deduces that any garden
Another matter which concerns me arises in clause 10@ath is not part of the garden and therefore not part of the 25
which refers to the power to enforce duties of maintenanceer cent which must be under garden. Again, this seems to me
and repair. It is being suggested that, if the owner of a lot is little strange and perhaps unnecessary, and | would be
not undertaking his or her obligations in terms of carrying oufgrateful if the Attorney could comment whether in fact that
specified maintenance or repair which has been agreed to is/what is meant or whether the garden path can be part of the
all members of the corporation, the corporation can givegarden when considering the area of the garden.
notice in writing to the owner of a lot that such work istobe  Also in the model by-laws is a clause which relates to
carried out. However, if the owner does not take any noticedvertisements and which states that a person cannot display
of the direction from the corporation, there is a subclausan advertisement other than a sign advertising the lot for sale
which provides that the corporation can authorise a person evithout authorisation from the corporation. Does this mean
persons to enter the lot and carry out the work using sucthat people in these communities will not be able to have
force as may be reasonably necessary in the circumstancgmrage sales; that again seems to me a rather draconian
This concerns me gravely. condition to put in the by-laws. | realise that the by-laws are
It seems to me that compulsory powers of entry whichnot mandatory; we are not legislating the by-laws; but the fact
may involve force are matters for the police and not forthat they are there as model by-laws will mean that they are
someone appointed by a corporation. It seems to me that tleecepted and used by a great number of community titles, and
appropriate action for the corporation to take, if the ownei think it is important that we not place unnecessary restric-
will not comply with the notice, is legal action; that is, it tions within them.
should obtain a court order that the particular work must be In summary, we support the Bill because we believe it will
undertaken, rather than giving the corporation the powelead to greater diversity, flexibility and innovation for
forcibly to enter the person’s property and carry out the workresidential and industrial developments on real estate in South
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Australia, while at the same time providing suitable safe-CORRECTIONAL SERVICES (MISCELLANEOUS)

guards and arrangements for the owners of community title AMENDMENT BILL

properties within those developments. We strongly suspect

that it will take some time, even for members of the legal Received from the House of Assembly and read a first

profession involved in the property law area, fully to time.

understand the ramifications of the community titles legisla- The Hon. K.T. GRIFFIN (Attorney-General): | move:

tion. Legal argument is obviously still proceeding, as | am  That this Bill be now read a second time.

informed this afternoon that the Attorney may be introducing seek leave to have the second reading explanation inserted

to the legislation five pages of amendments which appear &t Hansardwithout my reading it.

first glance to be merely technical type amendments. It will Leave granted.

obviously take a good deal longer before there is general This Bill seeks to make various amendments to@berectional

community understanding of just what the new communityServices Act 1982

titles involve. ~ The first amendment relates to the work release program. The
So, | would strongly urge the Government to admit thatvision statement for the Department for Correctional Services is ‘To

. I . o - tribute t f ity b idi ffend ith
it has an obligation appropriately to publicise the substantlagggélrtgnﬁieg t;’;‘ Sstgpegﬁ‘;%”g‘{r?;’f'y Y providing ofienders wi

changes to the law in this area and to undertake an education A progressive prison system provides for a graduated security
program about the new legislation not only to the legalregime which reduces in intensity as prisoners progress through the

profession but also to the general public. | have not hagystem and attitudinal and motivational changes occur. These chan-

prepared any amendments, but | have put a number of queri%ﬁzrzaeveirtﬁ?f{% %fisoﬁogéiggqénce of the rehabilitation programs

to the Attorney and, on the basis of his replies, | may wishto  One of these programs is work release, where selected prisoners
move some amendments to some of the clauses on whiclate able to undertake daily work in the last six months of their
have asked questions. sentence. This program operates from the Northfield Prison Cottages
and duplicates as closely as possible, conditions prisoners can expect
to encounter upon their release.

The Hon. J.C. IRWIN secured the adjournment of the "~ “gjce 1985, the Department has deducted a sum of money from

debate. wages earned in outside employment, up to a maximum of $80 per
week. This figure closely resembles the market rate for shared ac-

WORKERS REHABILITATION AND commodation in the general community. This payment is also
COMPENSATION (SGIC) AMENDMENT BILL viewed as a contribution by prisoners towards the cost of their board

at the Northfield Cottages.

) . An agreement authorising the deduction of such monies is signed
Adjourned debate on second reading. by partié’ipatmg prisoners. g g
(Continued from 8 February. Page 839.) Legal advice previously obtained failed to reveal any impropriety

in this practice.

The Hon. R.R. ROBERTS: This Bill, which has passed However, recent legal opinion has suggested that the Correctional

the oth | fers to the fund d obliati that Services Act does not allow the Chief Executive Officer to charge
€ other place, refers 1o the Tunds and obligations that WelGisoners for the cost of board as a condition of their participation

transferred to the Motor Accident Commission as a result oin the Work Release Program.
the sale of SGIC. Itinvolves a couple of other funds, namely, The Work Release Program is an important step in a prisoner’s
the Statutory Reserve Fund and the Assurance Assistantghabilitation and it is considered necessary for such prisoners to

: : . xperience conditions as closely resembling those encountered in the
Fund. The Bll.l gegks to. t[dy up the requirements and pu eneral community as possible to assist in their successful assimila-
those responsibilities for injured workers that would normallytion back into the community.

be picked up under the old SGIC fund into the realms of the  Amendment of the Act is considered essential to the continuation
WorkCover Corporation. of this very important program.

I notice that this Bill talks about the WorkCover Corpor- Secondly, the Act provides the Department with the authority to

- : - .. release eligible prisoners onto the Home Detention Scheme.
ation’s being able to delegate some or all of its powers with ~ Home detention is an intensive supervision option for prisoners

respect to the running of these funds. This is something thatho meet appropriate criteria to be supervised in the community
| have commented on before: that the Government igrior to their ultimate release. _ _
delegating its powers in many areas. There are a number of An amendment to Section 37a of the Act that came into operation

| f that. b his | h [ will d on 21 December 1990 unintentionally precluded Federal offenders
examples of that, but at this late hour | will not expand 0Ny ho were serving 12 months or more, but who were subject to a

those. recognisance release order, from being considered for home
From time to time proceedings are taken by workergletention. As aresult, interim measures by the Federal Minister for

against employers in circumstances where there is a reas istice were introduced to release recommended offenders on

oo - . : - ederal licence under Section 19AP of Txmes Act 1914These
able likelihood that the matter will result in a claim againstoyisions have proved to be cumbersome and due to the lapse in

the Statutory Reserve Fund. Where that is likely, the employtime now no longer apply.
er or insurer concerned is frequently indifferent to the fate of  One of the amendments in this Bill therefore aims to ensure that
the proceedings. This Bill will provide that where there is aFederal offenders serving 12 months or more, but having a recogni-

. . nce release order, are eligible to participate in the Home Detention
prospect of a claim against the Statutory Reserve Funé?:heme. It will also ensure that the Department for Correctional

WorkCover can seek the right to intervene and be heard in th§ervices has the authority to revoke the home detention orders of
proceedings before the court. those Federal offenders breaching conditions of release, consistent
As indicated by my colleague in another place, Mr Johgith legislative provisions relating to State offenders. Currently the

. o P P epartment is required to apply to the Magistrates Court to deal with
Quirke, the Opposition supports this Bill as it tidies up SOMe, “F¢ jaral offender on home detention who has breached the

anomalies created by the sale of SGIC and amendmenggnditions of release and the offender must be notified 14 days in
brought about by amendments to the WorkCover Corporatioadvance of the intended court hearing. A magistrate must then deter-
last year. The Opposition will move no amendments andnine whether the offender should be returned to prison.
supports the legislation. A further amendment in this Bill will ensure that the term
. . . .. 'residence’ also includes, if the prisoner is an Aborigine who resides
Bill read a second time and taken through its remainingn tribal lands or an Aboriginal reserve, any area of land specified
stages. in the instrument of release.
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As part of its 1993 election policy, the Government undertookmail. Additionally, all prisoner mail opened must be officially
to conduct an investigation into Drugs in Prisons in South Australiastamped and notated.
The inquiry has been completed and the recommendations of that Existing practices for handling mail must be amended with
investigation are now being implemented. greater authority being given to prison managers if control of the
The Investigation into Drugs in Prisons recommended that: ~ entry of drugs and contraband, and restriction of illegal activity by
Correctional Services Officers be given the authority to stop,prisoners, recommended in the Investigation, are to be achieved.
search and detain any person, on prison property, who is reasonably It is considered inefficient for the Minister to maintain respon-
suspected of attempting to bring drugs or other contraband intcsibility for the appointment of authorised officers and to approve the
prison. opening and inspection, or perusal of all mail. It is proposed that this
It is recommended that section 33 of the Correctional Servicegesponsibility should be transferred to the prison manager to permit
Act 1982 be amended to allow for the examination of all incominghe perusal of all mail except for certain legal, Parliamentary and
and outgoing mail, with the exception of items from those agencie@thef f’lPPFOVeQ1 items. . o
referred to in section 33(7). Similarly, given that all mail is now to be opened, it will be
The Investigation found that although satisfactory cooperatiorinnecessary for an authorised officer to indicate on all mail that it
existed between prisons and police, it is not always possible foRas been opened, perused or examined and therefore it is proposed
police to respond to an alert that a visitor to a prison may have drugéat this requirement should be removed from the current Act.
in their possession. As a consequence, the only option available to The final component of this Bill seeks to provide for wider
prison management is to challenge the suspected person with tHexibility in the release of information relating to prisoners.
result that they generally leave prison property and may pass any Section 85B of the Correctional Services Act 1982 statesAlmat
contraband which they are carrying to another person for delivergmployee of the Department must not, except as required or

to a prisoner. authorised to do so by law or in the course of employment, disclose
Those detected are subsequently banned from entering all prisoffs @nother person any information contained in a file maintained
for a given period of time. within the Department in relation to a prisoner, or a person on pro-

It also needs to be recognised that the types of drugs enterirfgfition or parole. . _
prisons are not limited to ‘prohibited substances’ such as heroin or 1N addition, Crown Law opinion has recently been received
cannabis, but include ‘prescription drugs’ and ‘drugs of dependence€oncerning Section 77 of the Act. This opinion indicates that whilst,
such as Rohypnol, Serepax and Rivotril. These drugs are not illegéifder the present provisions of the Act, the Parole Board may pro-
but when used with other substances or in large doses, can have/!4€ appropriate information to victims of crime, it may only do so
severe reaction. under its statutory function. Disclosures beyond the requirements of

Consistent with the recommendations of the Investigation intdtS Statutory function may not be regarded as bona fide.
Drugs in Prisons in South Australia, for the Department for Cor-_ "€ Government's 1993 Correctional Services Policy states that
rectional Services to take more effective action in preventing drugd Liberal Government willallow police to make submissions to the
and other contraband from entering prisons, it must provide prisofrarole Board on a prisoner’s application for parole, and victims
management with the authority to stop, search and detain any pers8t2Y be notified of the application where violence was involved in the
on prison property, who is reasonably suspected of attempting t8figinal offence. )
bring drugs or other contraband into prisons. In addition, the Government Policy for the Attorney-General and
Failure to provide this authority currently allows suspected-@W Reform states that a Liberal Government wjltdvide more
persons who have been challenged and asked to leave the prisorl rmation to victims about investigations, bail and transfer and
pass drugs or contraband to another person for transmission to a prigiease of offenders.

oner. Eviction from the institution is the only effective option which __The Department for Correctional Services, in consultation with
prison management has at its immediate disposal. the South Australia Police Department and the Victims of Crime

The wider issue of what constitutes a drug is also relevantService, has established a 'Victims Register’ for ‘bona fide’ victims

Legally prescribed drugs such as those previously referred 910 have expressed a desire to be kept informed about their
(Rohypnol, Serepax and Rivotril) have become ‘popular’ with Offenders.
prisoners and while itis currently illegal for visitors to have themin . Under the proposed amendments, the Department for Correc-
their possession when they enter a prison, it is difficult to establisional Services will have a discretion to provide appropriate
that a visitor intended to pass them on to a prisoner. information to these victims, to the prisoner’s family, friends or legal
It is therefore proposed to amend the Act to require personkEPresentatives , or to any other appropriate person. .
entering prisons to obtain the approval of the Manager to carry any , N @ddition, the Parole Board is given the power to provide
prohibited item (this includes prescription drugs) which is needednformation to selected members of the community concerning the
for a lawful purpose. release of an offender on parole. ) _
Where a person fails to obtain consent from the Manager, th? Constraints caused by the Correctional Services Act 1982, the
;

onus will be on them to prove that they did not have the drug in theif Fé€dom of Information Act 1991, Cabinet Administrative In-
possession for the purpose of supply to prisoners, and if theptruction Number 1 of 19894nformation Privacy Principlesvill
discharge that onus, a lesser penalty applies. e overcome by amending Section 85B of the Correctional Services

| refer now to the handling of prisoners’ mail. Act.

- - . The effect will be to provide the Department for Correctional
circ-ll]:r?s’:\a?; géc;wdes that mail cannot be opened except under certal§gyices and the Parole Board with the discretionary right to provide

> . information to specified classes of persons. Such information will
_Subject to the Act, a manager may, with the approval of thec|,de sentence details, release date, approval for home detention,
Minister, cause— ) o . transfer details, approved leave details and escapes.
(2) any letter sent to or by a prisoner who is, in the opinion ofthe The gjscretion to release information should not be limited to
manager, likely to attempt to escape from prison; victims of crime. The present legislation also prevents the Depart-
(b) any letter sent by a prisoner who has previously written orment for Correctional Services from responding to legitimate
threatened to write, a letter that would contravene theinquiries, ie persons wishing to visit an offender cannot be informed

section; or . where the prisoner is being detained unless the prisoner’s consent is
(c) any other letter, selected on a random basis, sent to or by #irst obtained. The large number of these inquiries makes this a sig-
prisoner, nificant problem.

to be opened and perused by an authorised officer for the purposes Other third parties include Government and semi-Government
of determining whether it contravenes this section of the Act.  agencies (State and Commonwealth), and other persons who may
The ability of prison management to peruse mail is consideredhave a proper interest in the release of the information, such as the
vital in detecting illegal activity and therefore the Investigation into Offenders Aid and Rehabilitation Service and the Victims of Crime
Drugs in South Australian Prisons recommended that section 33 @ervice.
the Act be amended so that all incoming and outgoing mail, withthe  The proposed amendment does not compel the Department for
exception of legal and Parliamentary items, may be opened anQorrectional Services or the Parole Board to release information to
examined. victims of crime or any other person or organisation. In some cases
The current provisions for the handling of prisoner’s mail arean offender’s health or well being may be put at risk by the release
considered cumbersome and operationally inefficient. They requiref such information. It is proposed that the Chief Executive Officer
the Minister to authorise the appointment of officers to open prisoneof the Department or the Parole Board have the discretion to refuse
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to meet requests where circumstances dictate. It is further providgahrolee to certain specified persons or to any other person (e.g. a
that a decision by the Chief Executive Officer or the Board as tanedia representative) the Board thinks has a proper interest in the
whether a person is an eligible person, or to grant or refuse an applielease of the information. A decision of the Board to release, or not
cation for information, is final and is not reviewable by a court.  to release, information is not reviewable by a court.

This Bill serves to demonstrate, amongst other things, this Clause 8: Substitution of s. 85B
Government’s commitment to victims of crime and to stamping oufThis clause inserts a new provision in the Act giving the manager of

drugs in prisons. a prison the power to cause any person (whether a staff member or
The above amendments are considered essential to the smoatkitor) to be detained and searched if there are reasonable grounds
workings of the prison system. for suspecting that the person may be in possession of a prohibited
I commend this Bill to the House. item without the permission of the manager. Vehicles entering the
Explanation of Clauses prison may similarly be searched. The rules for conducting a body
Clause 1: Short title search are much the same as those for searching prisoners, except
This clause is formal. that nothing may be introduced into a body orifice and two other
Clause 2: Commencement persons must be present at all times. If a prohibited item is found as

This clause provides for commencement of the Act on proclamatiora result of a search, the person (or driver) may be detained until
Clause 3: Amendment of s. 27—Leave of absence from prisomanded over into the custody of the police. Prohibited items may be
This clause amends the section that empowers the CEO to grargtained as evidence or disposed of or dealt with in accordance with
leave of absence to prisoners for certain purposes. It is provided thaéction 33A. New section 85C recasts the existing confidentiality
the CEO may make it a condition, if leave of absence is granted foprovision to give a wider flexibility in the release of information
paid employment, that the prisoner pay an amount by way of boartelating to prisoners to, for example, appropriate interstate
and lodging while he or she is so employed. authorities. The penalty for breach of this section is increased from
Clause 4: Amendment of s. 33—Prisoners’ mail $2 000 to $10 000 in line with modern confidentiality provisions.
This clause provides that the manager of a prison may cause alew section 85C empowers the Chief Executive Officer to release
letters (with certain exceptions) sent to or by prisoners to be openezkrtain information to specified eligible persons or to any other
and examined for the purpose of determining whether any letteperson €.g.the media) who the CEO thinks has a proper interest in
contravened the section. Letters will no longer have to be marked dke release of the information. A decision by the CEO as to whether
having been opened. It is provided that authorised officers for the person is eligible or whether to release information to a particular

opening of mail will be appointed by prison managers. person is not reviewable by a court.
Clause 5: Amendment of s. 37A—Release of eligible prisoners Clause 9: Amendment of penalties
on home detention This clause amends all penalties in the Act so that they appear in

This clause provides two definitions in relation to the home detentionlollars, in line with Government policy.

provisions. First, ‘non-parole period’ is defined to include the

minimum term of imprisonment to be served by a Federal prisoner The Hon. R.R. ROBERTSsecured the adjournment of
who is subject to a recognisance release order. Second, the teéWe debate

‘residence’ is defined to include Aboriginal tribal lands or reserve: :

specified in the home detention order made in respect of any par-

ticular Aboriginal prisoner. RACING (TAB) AMENDMENT BILL
_Clause 6: Amendment of s. 51—Offences by persons other than
prisoners Received from the House of Assembly and read a first

This clause provides that if a person is found guilty of introducingtjme
a prohibited item into a prison without permission, a lesser penalty
is available if the defendant proves that he or she did not intend to
part with possession of the item while in the prison. ADJOURNMENT
Clause 7: Amendment of s. 77—Proceedings before the Board . ) )
This clause makes it clear that the Parole Board has a discretion to At 6.23 p.m. the Council adjourned until Wednesday

release details of any order it may make in relation to a prisoner ot4 February at 2.15 p.m.



