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votes. He won again in 1965. He lost in 1968 to Peter Arnold.
LEGISLATIVE COUNCIL The Hon. Peter Arnold became a Minister in the Tonkin
Government. Mr Curren won it back again in 1970 from the
Hon. Peter Arnold and lost it again to him in 1973. So he
certainly had a very busy time and it must have been very
difficult working through that period being in and out of
Parliament. However, one can see that he was dedicated

Thursday 14 November 1996

The PRESIDENT (Hon. Peter Dunn)took the Chair at
2.15 p.m. and read prayers.

CURREN, MR. A.R., DEATH Labor Party to put ir_l the amount of work that he did in a seat

that was very marginal.
The Hon. R.I. LUCAS (Minister for Education and As the Minister has mentioned, Reg Curren was very
Children’s Services):| move: involved in his local community in the Riverland. He was a

That the Legislative Council expresses its deep regret at thprominent member of the ALP’s Rural Policy Committee for
recent death of Mr Arthur Reginald Curren, former member of themany years. He was a committee member of the Riverland
House of Assembly, and places on record its appreciation of higqiety for Intellectually Handicapped Children and involved

distinguished public service. in very many causes in the Riverland.
I never met the former member for Chaffey, Mr Reg Curren,

as he was known, and therefore cannot speak from personal | Understand that he died at the Riverland Regional
experience about his contribution to public life and theHOSPital at Berri at the age of 82. One of his commitments
Parliament. It may be that members of the Labor Party in thi¥/hile he was a member was the need for a regional hospital
Chamber will be in a better position to speak of Mr Curren'st© Serve the Riverland. So, I guess one can say that all his life
personal attributes and contribution. and at the end of his life his involvement and commitment
Mr Curren was a former bomber pilot during World War Was to that regional hospital.
1. understand that he came back to be a fruit grower within  The Leader has mentioned his wartime service as a
the Riverland district where he held a number of prominenbomber pilot and an officer. He was also a board member on
positions in community and public affairs. He was Chairmammany organisations in the Riverland, including the Australian
of the Berri Community Hotel, a former President of the BerriDried Fruit Association. He was a people’s warden of the
Air Force Association, the Berri RSL, a member of theBerri Anglican Church and for a number of years ran the
District Executive of the Dried Fruits Association and alegacy program for children at Berri. He was a past president
delegate to its State conference. | understand that he was vesfthe Berri RSL and he was also an executive member of the
active in local community affairs, schools and a variety ofRoyal South Australian Bowling Association, Chairman of
other community associations as an active local communitshe Berri Community Hotel and Chairman of the Berri School
worker prior to seeking parliamentary office. Council. He was also involved in Neighbourhood Watch, a

Some of the press reports from the Parliamentary Librarynember of the Water Resources Committee and a member
indicate that there is a longstanding family political history.of the Caterpillar Club for airmen who were involved in
I understand that both his father and his brother had previouserving their country in the Second World War. So, he was
ly tried to win the seat of Chaffey for the Labor Party beforecertainly a very strong community member.
he did, first, in 1962. Chaffey, as many members will know,
had a history during the 1960s and a good part of the 1970{%
as being a knife-edge marginal seat which seemed to swi
backwards and forwards between the Labor and Liber
Parties.

Mr Curren won the seat from Mr King in 1962 on a . )
recount with a mere 15-vote margin, so it was an extraordi- . 1€ Hon. ANNE LEVY: Twould like very briefly to pay
narily close election result. He held the seat in 1965, lost iffiPute to Reg Curren. Reg had left Parliament before |
in 1968, won it back in 1970 and then lost it again in 1973 P€came a member, but after he left Parliament he frequently
There is a history of some persistence and continuation of hgtMe back to have lunch in the members’ dining room when
endeavour to represent the electors of Chaffey and aihe was in Adelaide on other business, so all current Labor

indication of the knife-edge nature of the Chaffey electoratdn€mbers got to know him well indeed from frequently
during the 1960s and early 1970s. having lunch with him. He certainly maintained his interest

On behalf of Liberal members of the Legislative in the_ Parliament and the political matters which were
Council—present members and | am sure past members §§cUNg, was a stalwart of t.he ALP and was a very pleasant
well—we acknowledge the distinguished service ofP€rsen to h_ave as a companion around the Iu_nch table. As the
Mr Curren both as a community figure prior to his entry intoHOn- Ms Pickles has said, he was very active in the Party,
Parliament and in his period of service during the 1960s anfPOk partin many of the activities at South Terrace and was
early 1970s as a member of Parliament representing tHeetainly a well-known figure.
electors of Chaffey. On behalf of Liberal members we offer He was dedicated to the Riverland, always doing his best
our condolences to Mr Curren’s remaining family. for that community, speaking up on its behalf and undertak-

ing projects on its behalf. He was very well known through

The Hon. CAROLYN PICKLES (Leader of the  the Riverland and | certainly am glad that he had a long and

Opposition): The Opposition is very pleased to support thenappy retirement in his beloved Riverland prior to his recent
remarks made by the Leader of the Government. Reg Currefeath.

had left the Parliament before | entered it in 1985 and, indeed,
he obviously had had a very interesting time, being in and out.
of Parliament on several occasions. He was elected for thd
first time in 1962 when he defeated Mr King. He won by 15 [Sitting suspended from 2.25 to 2.35 p.m.]

| understand the Hon. Anne Levy, who knew Mr Curren
tter than I, would like to make a few remarks, so | will not
on. On behalf of the Opposition | extend my condolences
0 his widow Lydia and their two sons and their families.

Motion carried by members standing in their places in
lence.
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OMBUDSMAN'’S REPORT jatjara Services, regarding the delivery of an asbestos
classroom to the Mimili School. The facsimile states:
The PRESIDENT laid on the table the report of the South  There are a number of issues that are of great concern:

Australian State Ombudsman for 1995-96. 1. Asbestos containing building materials have not been
acceptable on the AP lands since the UPK review of 1987 due to
PAPERS TABLED their low impact resistance and their potential health risks.
o 2. Ifind it curious thatI (tjhti)s builddir_1|g hars]_beeg shipped fronlq asite
; ; . where maintenance would be readily achieved to a remote location
The following papers were laid on the table_. . where there are known maintenancg problems.
By the Attorney-General (The Hon. K.T. Griffin)— 3. In1993, OGEH, SAIT, PEHC were all aware of AP’s

Commissioner for Consumer Affairs—Report, 1995-96  requirement for building approval prior to installation. Why were

. . Services SA not aware?
By the Minister for Transport (The Hon. Diana 4 Finally, | would support any moves towards avoiding the

Laidlaw)— placement of this undesirable building on the AP lands.
Reports, 1995-96 Given these concerns, my question is: why was an asbestos

Chiropractors Board of South Australia building provided to the Mimili School when such buildings

Radiation Protection and Control Act 1982 : - PR
South Australian Housing Trust have been considered not suitable for Anangu Pitjantjatjara

Local Government Act 1934—Amendment of Local lands since 19877 _ _
Government Superannuation Scheme—1 November The Hon. K.T. GRIFFIN: [ will refer the question to my
1996. colleague the Minister for State Government Services and

bring back a reply.
SOUTH AUSTRALIAN STEEL AND ENERGY

PROJECT OIL SPILLS

The Hon. R.I. LUCAS (Minister for Education and The Hon. T.G. ROBERTS: | seek leave to make a brief
Children’s Services): | seek leave to table a ministerial eyplanation before asking the Attorney-General, representing
statement made by the Deputy Premier and Treasurer in thge Minister for the Environment and Natural Resources, a
other place, on the SASE project. question about Gulf St Vincent oil exploration.

Leave granted. Leave granted.

The Hon. T.G. ROBERTS: An article in theSouthern
Times Messengét3 November) headed ‘Green alarm over

The Hon. R.I. LUCAS (Minister for Education and ~ 9ulf 0l rigs’ by Shannon Beaty goes on to state:
Children’s Services): | seek leave to table a ministerial An announcement that two oil exploration wells will be drilled

e PR in southern waters has alarmed environmentalists who say it is only
statement made by the Minister for Police in the other plaCéa matter of time before the coast is battered by another oil spill. In

POLICE EFFICIENCY INITIATIVES

on police efficiency initiatives. a $15 million project, Texan oil company Canyon will erect two oil
Leave granted. rigs in St Vincent Gulf, with one rig set to sit just 22 kilometres
offshore from Aldinga Beach.
QUESTION TIME A number of alarm bells should ring in relation to the setting
up of oil rigs in such a sensitive area. One concerns the
EDUCATION CONSULTANCY dangers associated not just with the servicing and raising of

the rigs, but with the dangers that they pose to shipping,
The Hon. CAROLYN PICKLES: My question is particulgrly in the United States, where there are rig farms
directed to the Minister for Education and Children’sWhere rigs are placed close together and where there have
Services. Has the Government engaged consultants, ArthBeen a number of disasters and mishaps involving ships that
Andersen, to review education policy and operations; and, #0 off course in bad weather and smack into rigs, causing all
so, what is the purpose of this consultancy, what are its ternf#0rts of environmental problems and a danger to life, limb
of reference. and how much will it cost? and the environment. In the case of only one or two oil rigs,
The Hon.’ R.I. LUCAS: The honourable member will theytendto pose a problem becaysg they do not stand outas
need to provide me with a bit more detail. | cannot recall any farm or a major problem, and shipping tends to relax a little
consultancy in relation to Arthur Andersen, but it might bet©@ much in some cases and have accidental hits on those
a specific consultancy within the department. There hai$clated rigs erected world wide. _ _
certainly not been a general consultancy commissioned by me The article raises enough concern and serious questions

to look at education generally. to warrant an answer from the Government, given that the rig
will be only 22 kilometres off our coast and could almost be
MIMILI SCHOOL deemed a suburban oil rig. Has the Government a contin-

gency plan in the case of a possible mishap or disaster

The Hon. R.R. ROBERTS: | seek leave to make an associated with the siting of two oil exploration wells
explanation before asking the Attorney-General representingffshore from Aldinga, given that the Commonwealth has
the Minister for State Government Services a question aboumajor responsibility for the shores outside the three mile
the provision of an asbestos building to the Mimili School. limit?

Leave granted. The Hon. L.H. Davis: Do you ever stumble across any

The Hon. R.R. ROBERTS:| am in receipt of a copy of good news?
a facsimile dated September 1996 from Mr Stephen Rainbow, The Hon. T.G. ROBERTS: There is not any harm in
the Public Environmental Health Officer, Nganampa Healthraising the potential for danger in relation to shipping and
Council Incorporated, to Mr lan Benjamin, Anangu Pitjant- exploration. | have not condemned the exploration process,
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but we need to learn from overseas experiences where LAWYERS' WORKSHOP
possible mishaps could occur.

The Hon. K.T. GRIFFIN: On behalf of my colleaguethe ~ The Hon. BERNICE PFITZNER: | seek leave to make
Minister for Transport | will ensure that the questions area brief explanation before asking the Attorney-General a
referred to the Minister in another place and bring back &uestion about workshops for lawyers.
reply. Leave granted.

The Hon. BERNICE PFITZNER: A workshop which
AMBULANCE SUBSCRIPTION SCHEME was organised by the Law Council through Legal Aid in
Adelaide was held in Adelaide in August this year. | under-

The Hon. SANDRA KANCK: | seek leave to make a stand that the workshop is an in-service training for lawyers
brief explanation before asking the Attorney-Generalinvolved in children’s representation work. | gather that the
representing the Minister for Emergency Services, a questioforkshop was a very good workshop and very helpful, so
about the ambulance service’s subscription scheme. much so that the workshop was over-subscribed by 15 people.

Leave granted. The workshop is entitled ‘Child’s Representative Training

The Hon. SANDRA KANCK: Members may recall that Program’ and the flier states that:
last week | posed a series of questions about the use of fridge This workshop is a comprehensive course which will cover all
magnets and coffee cups to promote the image of the Soutispects of child representation from receipt of initial instructions
Australian Ambulance Service. Today, | raise a far mordhrough to the post appellate processes. Vital matters such as

: i ; g terviewing and understanding children, evidence gathering, case
serious matter, which is a potential blow-out of the unfunde oordination, ethnic and domestic violence, and ethical issues will

liability of the ambulance subscription scheme. The ambupe explored. Papers written by pre-eminent lawyers, clinicians and
lance service subscription scheme is a simple insurancgademics will be presented.

scheme to protect members of the scheme from the cost Asa person with some experience in child development, | am
ambulance transport. The scheme has four categories gfyays concerned that children when entering the law court
membership, each attracting a different rate of contrlbutlo:iystem should be handled well and some lawyers—and with

The categories are family, single, pensioner family andje respect to the lawyers here—due to their aggressive
pensioner single. Only the family membership categonatyre may not be sensitive to the children’s needs.
makes any money for the scheme: the other three categories | support such in-service training. However, a concern has

![ﬁsel molne%/ duet t.% atpombinatiog of the frequency of use angae raised that Mr Russell from Legal Aid, the person who
€ level ot contribution required. o i . supplies the names of the lawyers to the Law Council, is less
_ Consequently, _f(_)rthe scheme to remain financially viablgp 5 objective when he puts forward names of people to
it must attract families to the scheme at a far greater rate thaljtand these workshops. For example, a woman lawyer with
each of the other categories. With that background in mindyq years’ experience in child representative work put down
I draw attention to the audit of the South Australian Ambu-per name and paid for the August Adelaide workshop. She
lance Service by the Auditor-General. Under the headingy as also one of the first people to register. She finds that she
Administration and Finance Expenses', the Auditor-Generaly a5 omitted from the August workshop and it was only when
records that in the financial year ending 30 June 1995, thghe telephoned the Law Council in Canberra direct that she
service spent $46 000 on advertising and marketing, but ifyas given a place in another workshop which is to be held in
the past financial year the Ambulance Service investegyirns.
$942 000 in advertising and marketing, a jump of almost  gpe 5150 telephoned Mr Russell of Legal Aid in Adelaide

$900 000. . . . to ask why her name was dropped and, apparently, his reply
As only the family membership category provides areturyas that he had to vary the ages of the lawyers. It is also
for the scheme, any successful advertising campaign for th&leged that perhaps he is discriminating against women,
scheme must be tightly targeted to attract families, but Lgainst older people and against one’s political persuasion.
understand, however, that an indiscriminate advertisingynhatever the scenario might be, my questions to the
campaign was conducted during the 1995-96 financial Yeahttorney-General are:
My questions to the Minister are: _ 1. Whatcriteria is in place for the selection of lawyers to
1. How many subscribers did the Ambulance Servicge participants in these most important legal workshops?
subscription scheme have during the financial year 1994-95? 5 |t there are no criteria, why not?
2. How many extra subscribers did the scheme attractin 3 | reglise that this area relates to the Commonwealth, but
the financial year 1995-96? _will the Attorney-General investigate this issue on behalf of
3. How many extra subscribers to each membershigome of the lawyers in South Australia who appear to be
category did the scheme attract in the financial year ijisadvantaged?
1995-96? . _ _ The Hon. K.T. GRIFFIN: The appointment of a child’s
4. Was any advertising agency, public relations consulrepresentative under the Family Law Act is generally
tancy or marketing group engaged by the Ambulance Serviggroposed by the Family Court and is dealt with by the Legal
in the financial year of 1995-96 and, if so, what were theirservices Commission in this State. | am not aware of the

names and how much were they paid? _ ~ criteria by which the Legal Services Commission decides
5. Has the Minister been informed of any increase in thevho should or should not be charged with the responsibility
unfunded liability of the scheme? of being a child’s representative, but | will make some

6. Has the Minister received a copy of the South Austinquiries about that and bring back a reply.
ralian Ambulance Services annual report for the year 1995-96 It is interesting to note that the requirement for children
and, if so, when will it be released? in the Family Court to be represented by a child’s representa-
The Hon. K.T. GRIFFIN: 1 will refer the questions to my tive has been increasing. The 1995-96 Annual Report of the
colleague in another place and bring back a reply. Legal Services Commission makes the following reference:
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The increasing court appointment of child representatives, justThe whole of this general issue, in the eyes of the Rev.
under 500 or an increase of 25 per cent on the previous yeaHuybert, emanated from statements made by Minister Matthew

continues to make a disproportionate claim on commissio ; ; ;
resources. Formal consultation about the problem took place th%nd Ms Vardon when they rejected claims that the practice

year between the commission and the judge administrator of th@f doubling up (that s, the practice of putting two prisoners

Family Court, Adelaide, and funding guidelines for child representainto cells usually occupied by one) was causing widespread

tion is an issue under consideration by the commission’s costs reviedisruption. She further said that ‘chaplains had found the

committee. Government's stance very hard to swallow when we constant-

When a child’s representative has been appointed a numbigrhear comments to the contrary from both prisoners and

of matters need to be taken into consideration. There is thefficers’.

guestion of what the child’s representative does: it is to assist Minister Matthew, of course, decried the Rev. Hubert's

the court in determining where the child’s best interests liecomments by saying that she often made claims which were

The child’s representative, like the court, is not concernecanecdotal and are frequently proven to be without foundation

with the issues of fault or blame but only with what is best foror physical evidence. These latest claims are no different.

the child in the future. There are issues about how to asseF#ie Advertiserreport continues:

the child's witnesses; how the child’s representative job fits - ghe had failed to accept the economic reality that taxpayers had

in with the interests of the various parties; and the questioRot been able to afford a new prison.

which is fairly important in a family law dispute, does the 11,4 Rev. Heather Hubert went on further to say:

child's representative decide what happens to the child? chaplains were dealing first-hand with more cases of dru
They are matters which are taken into consideration aftef . "étand%ver’ situations bt?llying and rapes 9

the appointment of the child’s representative and are import-_ ) ’ )

ant questions which go also to the nature of the appointmehUt there is more. The report also states:

and the kind of person who should be appointed to undertake - - - chaplains believed Mr Matthew had repeatedly ignored their

the difficult task of representing a child in those sorts ofwr?éni'r?ggctgﬁtt overcrowding was creating ‘enormous tension, anxiety

circumstances. So far as the criteria are concerned, | will seek 1he moodyémong both prisoners and prison officers was ‘one of

some information and bring back a reply for the honourableension, dissatisfaction, fear, apathy and low morale,’ she said.

member in relation to that issue. Tension within the Adelaide Remand Centre already was at an
‘explosive level’ because nearly 250 prisoners were being crammed
PRISONS. OVERCROWDING into a building originally designed for 160.

With these matters to the fore, | direct the following questions

The Hon. T. CROTHERS: | seek leave to make a to the Attorney-General:
precied statement prior to asking the Attorney-General, 1. What, if any, procedures are in place in order that
representing Minister for Correctional Services, questiongrison officers can make the Minister aware of the day by day
about overcrowding in South Australian gaols. situations known directly to the Minister?

Leave granted. 2. The Minister singled out the Rev. Heather Hubert for

The Hon. T. CROTHERS: In an Advertiserarticle of  attention in his rebuttal of her remarks. Was he not aware that
Thursday, 7 November this year (page 3), headed ‘Jails & her capacity as prison chaplain coordinator she, as she says
flashpoint: chaplains’, some of the chaplains made somi the article, was just not speaking for herself but for all
comment on the subject matter. For instance, Chaplain thether prison chaplains as well?
Reverend Heather Hubert—and | might add that she is the 3. Itis obvious that there is a chronic shortage of inmate
coordinator of the prison chaplains to the State’s seveBpace in the State’s gaols and that all the spin-doctoring in the
prisons—was constrained to say that she categoricallyorld by the Minister and his Chief Executive Officer—
rejected statements made by the Correctional Services The Hon. L.H. Davis interjecting:
Minister, Mr Matthew, and his Chief Executive, Ms Sue  The Hon. T. CROTHERS: At least | have some; | have
Vardon. This would seem to put her and her fellow chaplainget to find one in you—uwill not cure that. Does the Minister

as holding different opinions from the Minister and his Chieftherefore agree that if the question of new accommodation for
Executive Officer. In fact, in reference to the comments madeyrisoners is not dealt with as soon as possible innocent lives

by Minister Matthew and Ms Vardon she said: may well be at risk?
In prison terms, that's just bullshit. 4. The question according to the Minister cannot be
That is a most unusual remark from a minister. addressed because of affordability, but the question | put to
The Hon. P. Holloway: A minister of religion. him, to which | want a direct answer, is: can the State, in light

The Hon. T. CROTHERS: Yes indeed, a minister of of increasing crime, afford not to build a new prison?
religion, and the coordinator of all the prison chaplains. This 5. If the Government intends to embark on a new gaol-
most unusual remark from a minister of the cloth was madéuilding project, what is the anticipated completion date?
after Minister Matthew and Ms Vardon had said that prisons  The Hon. K.T. GRIFFIN: The premises upon which the
were running more ‘peacefully, effectively and efficiently’ honourable member argues are not correct in terms of the—

than ever. The Rev. Hubert further said: The Hon. T. Crothers: Blame theAdvertiser
You just walk in the doors and you can feel the tension. It's quite  The Hon. K.T. GRIFFIN: The honourable member says
incredible. it is the Advertiser which is a very good newspaper, but the
The Hon. A.J. Redford: Where is it any different? reporter can only report the information which is brought to

The Hon. T. CROTHERS: It will be quite different when his or her attention. In relation to the issues to which the
we put you in there. Keep going, and that won't be long.honourable member has referred, the information is not

Again, the Rev. Hubert said: correct. It may be the views of one person that there are
Itis, in fact, worse than at any time during the six years that I'ved'ff'CUIt'e_S_ n t_he context to which the chaplain referred, but

been involved in prison ministry in South Australia. In the last sixthat position is not accepted by the Government. As to the

months it has just continued to get worse because of the doubling uphonourable member’s premise that there has been a steady
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increase in the rate of crime, that is not correct, because it izertainly be arguing. | do not think it is appropriate at this
not demonstrated by the statistics. The honourable membstage to signal those, but in due course | will be happy to
has several flaws in the basis upon which he couches himmake further information available to members about the way
guestions. | am sure that the Minister in another place will bén which South Australia intends to deal with the issues.
delighted to respond to the honourable member’s questionklowever, the threshold issue is whether or not the High Court
I will refer them to him and bring back a reply in due course.will allow the Theophanous case to be reargued.
The Hon. R.D. LAWSON: Will the Attorney say whether
DEFAMATION LAWS the State of South Australia will be supporting or opposing
_ the proposition that there is a constitutionally entrenched right
The Hon. L.H. DAVIS: | seek leave to make a brief of free speech, that being the issue on which the Common-
explanation before asking the Attorney-General a questiofyealth and New South Wales are divided?
about defamation laws. The Hon. K.T. GRIFFIN: We are not arguing that there
Leave granted. o ] is no entrenched right. | think one has to accept that the High
The Hon. L.H. DAVIS: In today’s AustraliarFinancial  Court having made the decision that there is a right, it is
Reviewthere is a report that the Commonwealth Attorney-going to be very difficult to change that decision. However,
General, the Hon. Daryl Williams, will be taking steps, there is a lot on the fringes. There is the issue of qualified
through the Standing Committee of Attorneys-General, tgyrivilege. There is a range of issues which are, in a sense,
encourage uniform defamation laws in Australia. Mrperipheral to that principal question: is there or is there not
Williams was quoted as saying that the Commonwealthy right? But they are the issues which have really caused the
would argue before the High Court next year in the Levy casgreatest level of concern in the implementation of the right
that defamation laws should be determined as part of thghich the High Court has found exists.
common law (that is, the argument of qualified privilege) and  There are other issues. We will argue, for example, that
by Parliament rather than through the courts. Has théne Constitution should not be construed as dealing with the
Attorney-General any comment to make on Mr Williams’sissye of common law rights for the very reason that | have
statement or views on this important matter of defamationngicated: that if the High Court argues that the Constitution
laws? . is to be expanded to create further rights and limitations—as,
The Hon. K.T. GRIFFIN: The real difficulty, whenthe for example, in relation to the power of State courts, where
H|gh Court makes the sorts of decisions that it made in thg'iere is a decision of considerable concern made in the
Theophanous case of the existence of a right, is that ultimat@atthews case which potentially impacts upon State courts
ly the legislature and the people cannot change it except byxercising Federal jurisdiction. All of those sorts of issues are
a referendum. Whenever there is a broadening of the scopgsues which the Federal Parliament cannot even legislate to
of the Constitution, frequently if Governments, Oppositionsoverride, very largely because they are established by the
or the populace do not agree, it requires the rather extensiygigh Court as fundamental positions created by the constitu-
mechanisms of constitutional amendm(_i'nt_to be pUrSLrled. Iﬂibn which require amendment by referendum’ a majority of
the case of the Commonwealth Constitution, it requires @lectors voting in favour and a majority of States supporting
majority of electors voting at a referendum across Australighange. So, that is the difficulty as we see it. It is a funda-
and a majority of States for a referendum to be carriedmental difficulty, and we would be arguing for a narrower
ObVIOUSly, tl'ylng to amend the common law in that faShlonapproach by the ngh Court than it has present]y taken.
is a particularly difficult task.
| have given instructions in relation to two mattereyy CROWN APPOINTMENTS
v. Victoria and Lange v. the ABCfor South Australia to
intervene at the hearings. The instruction is that South The Hon. G. WEATHERILL: | seek leave to make a
Australia should not put any argument on the questiorbrief explanation prior to asking the Attorney-General,
whether the Theophanous case should be reopened. Thatépresenting the Minister for Transport and the Minister for
not the purpose of the intervention. The advice which — Emergency Services, a question about appointments of
The Hon. T. Crothers interjecting: officers of the Crown.
The Hon. K.T. GRIFFIN: We intend to make no Leave granted.
submissions on whether or not the Theophanous case ought The Hon. G. WEATHERILL: TheGovernment Gazette
to be reopened. However, if leave is given by the High Courpf 24 October 1996 states:
to reargue that case, my instructions to the Solicitor-General Hijs Excellency the Governor in Council was pleased to appoint
and to the Crown Solicitor is that we should argue that thexs Officers of the Crown, without pay or any other industrial
process Of reasoning reiied upon by the maiority inentitlement, the _fOllOWing staff of G_I'Ol.ip 4 Correctional Services
Theophanouwas incorrect. The question of reopening doegPursuant to section 68 of the Constitution Act 1934.
not depend only upon the correctness of the decision but alsdhe hames of five males and five females are then listed. My
the inconvenience caused by it, and it is for that reason thguestions to the Minister are:
we have taken the position that we should not put submis- 1. What titles do these people have?
sions on whether or not it should be reopened. 2. What jobs do they do?
I note that the Commonwealth Attorney-General proposes 3. Where do they work?
to have submissions put on behalf of the Commonwealth that 4. To whom are they answerable?
it should be reopened. New South Wales, on the other hand, 5. Who is the responsible Minister?
will be putting submissions that it should not be reopened. 6. Do they come under a private sector employer and, if
South Australia is in the middle, but if it is reopened the caseso, who is the private sector employer?
which we wish to put in relation to the High Court decision ~ The Hon. K.T. GRIFFIN: | will refer those questions to
is that the process of reasoning relied upon was incorrecthe appropriate Minister and bring back a reply. The appoint-
There are other aspects of the intervention which we wilinent of officers under section 68 of the Constitution Act for



508 LEGISLATIVE COUNCIL Thursday 14 November 1996

no pay is quite a proper course to follow. It has been dondp 6 000 by early in the next decade. According to some

as | understand it, on a number of occasions. So, it is quitestimates—and admittedly these are estimates—potentially
constitutional and legal. In terms of the requests made by thibat figure might grow to as many as 10 000 to 12 000 jobs

honourable member, | do not have that information at myin the IT industry.

fingertips, but | will ensure that | obtain it as far as itis | will have to take advice regarding the information

possible to do so and bring back a reply. technology breakdown of the applications, because the
honourable member is talking about overall applications.
EDUCATION, TERTIARY There is no doubt that, in relation to overall applications for

__nextyear, there are a number of potential reasons for decline

The Hon. P. HOLLOWAY: | seek leave to make a brief in that area, one of which clearly is the issue of declining
explanation before asking the Minister for Education andetention rates over recent years. We have discussed that
Children's Services a question about senior secondamgcently during Question Time and in debate in this Council.
education. Potentially, some of the Commonwealth changes related to

Leave granted. funding might have had an impact in some areas in terms of

The Hon. P. HOLLOWAY: Yesterday, when | asked the changed policies involving HECS. So, a number of factors
Minister for Education about shortages of engineeringmay well impact on the overall figures for application to
graduates and technicians the Minister sought to lay blamgniversities.
on previous Governments. However, a report in this Regarding the detailed question about information
morning'sAdvertiserindicates that after three years of the technology, I do not think that one could rely on the overall
Brown Government's policies universities and TAFE collegesigures on which the honourable member relies. One must
are heading for .. . a dramatic slump in admissions nexfook at the breakdowns in regard to particular areas, and | will
year—in some areas by up to 20 per cent'. Year 12 applicaseek further advice from the Hon. Bob Such to see whether
tions for university places in South Australia for 1997 areor not there has been the decline that the honourable member

down by 12 per cent and applications from mature agesserts in relation to applications to information technology.
students are down by 20 per cent. These statistics follow

recent admissions by the Minister that retention rates for year OLIVE TREES
12 students have fallen in each of the past three years. My
questions are: The Hon. M.J. ELLIOTT: | seek leave to make a brief

1. Will he say whether applications for engineering andexplanation before asking the Minister representing the
information technology courses have fallen by the same ratdlinister for the Environment and Natural Resources a
as other applications? guestion about feral olive plants.

2. Does the Minister accept responsibility for the Leave granted.
education policies of the Government over the past three  Members interjecting:
years which have led to these falling retention rates and The PRESIDENT: Order!
university and TAFE admissions? The Hon. M.J. ELLIOTT: It is not my intention to

The Hon. R.I. LUCAS: Certainly | would be interested discuss the culinary delights of the olive, which 1 am told are
in getting some figures from the universities in relation to theyery good, as that would be an opinion, so | will not do so.
various IT courses. The anecdotal responses we had fro@ver the past couple of years, | have been contacted by quite
some of the academics from the universities a month or sa few people concerned about the spread of olives through the
ago was that there has been tremendous demand for the ngwlelaide Hills. There is probably little doubt that they are the
information technology courses at a number of the universimost significant woody weed in the Adelaide Hills at present.
ties. | would have to get that information via the appropriateNot only are they spreading over quite a few hillsides but
Minister, who is the Hon. Dr Bob Such, in relation to the they have invaded, for instance, the Belair National Park.
applications for next year. But certainly this year there wasrhey occur in quite large numbers within the park—

a significantincrease in demand for IT related courses atthe The Hon. Anne Levy: Carrick Hill.
University of South Australia and at the other universities as  The Hon. M.J. ELLIOTT: —and Carrick Hill, and they

well. I am aware that at least two of the universities haveyre continuing to spread—not as fast as the African Daisy,
established new information technology related degregutthey have become a legitimate pest, and one which is hard
courses for next year and, as | said, it will be interesting tqo remove. My question is quite simply: does the Government
see the demand for the important areas of informatiomave a policy in terms of the long-term removal of this
technology within those total figures that the member isarticular pest plant—I understand that at this stage it is
talking about. leaving it to individual councils but that most councils appear
Certainly, the Government's demonstrated strength imot to be acting on it—and is it giving any consideration to
attracting information technology industries and companiegeing more pro-active on this issue?
to South Australia is giving new hope to graduates leaving The Hon. K.T. GRIFFIN: | will have the matter referred

both schools and our universities, in terms of trying to gethrough my colleague the Minister for Transport and bring
high-tech jobs in information technology. The demand forhack a reply.

those IT courses at universities is an indication of the

realisation of young people that if they can get into those RETAILERS, SMALL

courses, or related courses and disciplines, they are maximis-

ing their chances of job prospects in the future. Some of the The Hon. T.G. CAMERON: | seek leave to make an
Government figures that have been quoted are that there aexplanation before asking the Minister representing the
I think, already over 2 000 jobs in the IT industry in South Minister for Industry, Manufacturing, Small Business and
Australia at the moment. Based on current commitments—ndRegional Development a question about South Australian
promises—from companies, that figure is estimated to growmall retailers.
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Leave granted. Board with a view to establishing a better location with better
The Hon. T.G. CAMERON: Small retailers make up guarantees of resources, executive support and staffing?
97 per cent of all retailers in South Australia. The Small The Hon. R.l. LUCAS: | will refer the honourable
Retailers Association of South Australia recently conductednember’s question to the Minister and bring back a reply.
a survey amongst its members to identify what issues were
specifically impacting on them. According to the association, PARLIAMENT HOUSE TOURS
the response to the survey was the broadest and most .
representative that it has ever undertaken. The survey found The Hon. ANNE LEVY: | seek leave to make a brief
four specific issues that were having a negative impact on tHéxplanation before asking you, Mr President, a question about
State’s small retailers including: the introduction of pokertours of Parliament House.
machines (82.5 per cent); rent prices (80.8 per cent); Govern- Leave granted.
ment charges (78 per cent); and trading hours (64.9 per cent). The Hon. ANNE LEVY: | recently attended a conference
Interestingly, only 25.4 per cent believed that industrialn€ld in the New Zealand Parliament at Wellington, and you
matters were having a negative impact on their business. will have received my report on that conference. AttaChed to
An honourable member interjecting: my report was a brochure, which was freely available
The Hon. T.G. CAMERON: Responsible trade union throughout Wellington, in Parliament House itself, in all
movement. When asked how they rated the performance &f@vel agencies and tourist agencies, in information kiosks
their business, 49.7 per cent stated that profits were dow&"d in many locations in Wellington, advertising tours of
54.8 per cent stated that rents were up; 50.3 per cent believE@rliament House. The New Zealand Parliament runs tours
that the value of their business was down; 78 per cent thougHeroughout Parliament House, particularly when Parliament
that the cost of goods was up; 49.2 per cent said that the pri¢e not sitting, including weekends. There is one tour on
of goods was up: but 65 per cent stated that the cost of staffaturday morning, one on Saturday afternoon and one on
was static. When asked to nominate how they saw thei$unday afternoon. These tours are conducted by staff of the
future, 67.8 per cent believed it to be either static or decliningga”'amem and are extremely popular. Many tourists to New
or that they had no future at all. When asked whether, give€aland take part in these tours as well as many New
all the problems facing small retailers, there should be £ealanders, who take advantage of the three tour times at the

Government inquiry into the industry, 98.2 per cent saidVe€kends to be able to visit their own Parliament, an

“Yes’. My question is: considering that nearly 70 per cent ofoPPOrtunity denied to most South Australians, as currently
small retailers believe that they have a static to very bleak1€r¢ are no tours at weekends and only a very limited
future, will the Minister conduct a Government inquiry into OPPOrtunity for anyone to walk in off the street to see our
the small retail industry? Parliament House or Old Parliament House, despite what the
The Hon. R.Il. LUCAS: | will refer the honourable ~Minister mightlike to pretend is the contrary.
member’s question to the Minister and bring back a reply.  There is no charge for these tours and, in the few days |
was there, they were well attended, as | say, by foreign
OVERSEAS QUALIFICATIONS BOARD visitors to New Zealand and particularly at weekends by New
Zealanders themselves. Japanese tourists did have to be
The Hon. P. NOCELLA: | seek leave to make a brief accompanied by their own interpreter, as there was no
explanation before asking the Minister representing thénterpreting service available, but officers of the New Zealand
Minister for Multicultural and Ethnic Affairs a question about Parliamentindicated to me that they were hoping they might
the Overseas Qualifications Board. get a Japanese speaking guide who could assist with tours by
Leave granted. Japanese speakers.
The Hon. P. NOCELLA: Since 1992, the Overseas The Hon. A.J. Redford interjecting:
Qualifications Board has been located both physically and The PRESIDENT: Order!
administratively in the Department of Employment, Training  The Hon. ANNE LEVY: Thank you, Mr President. | was
and Further Education. | have been approached recently iery impressed not just with the organisation of the tours but
a number of people who have a genuine interest in thwith the fact that they were available at weekends, thereby
activities of the board, which was established with thegiving New Zealanders the opportunity to visit their own
specific purpose of enhancing the skills recognition andParliament House. My question is: will you investigate
employment prospects of new arrivals with overseas trade dvaving tours of this Parliament House at weekends so that
professional qualifications. There seems to be almosirdinary South Australians, who are otherwise occupied
universal agreement that the Overseas Qualifications Boaghrning a living during the week, would be able to visit what
has not produced any measurable outcomes. This is nistin fact their Parliament to appreciate Parliament House, this
intended as criticism of the board. | think it is more a case ohistoric heritage building—
a combination of factors including: delays in the appointment Members interjecting:
of members of the board; delays in assigning resources; some The PRESIDENT: Order! | am trying to listen to the
uncertainties about the direction of the board; and, morguestion.
recently and currently, lack of executive support. The Hon. ANNE LEVY: —patrticularly when the current
The question is whether the time has come to have anothegnovations are finished and Parliament House, | am sure,
look at the working of this board in relation to the otherwould be extremely attractive to members of the South
bodies with which it has to interact and the people whom itAustralian public who would welcome seeing it, as are the
is supposed to assist by way of advocacy or practical actionsew Zealanders who are seeing their recently renovated
undertaken in terms of bridging courses and the like with &arliament House in that country?
view to finding a better location, both physically and The PRESIDENT: I thank the honourable member for
administratively, for this organisation. My question is: will her question. The honourable member is aware that we do
the Minister undertake to review the Overseas Qualificationeave a part-time education officer in the Parliament to deal
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with school tours but not so much to deal with the generaimprovements made in terms of streamlining the child-care
public. | emphasise the need for more members of the publiand children’s services section of the department and school
witnessing the operations of the Parliament. | agree with theducation.

honourable member about the public having access to the The view of the Chief Executive Officer and myself was
Parliament and becoming familiar with the way it works. that there were a number of other areas where we had to try
Perhaps it would raise our stature in the rest of the comto bring together education and children’s services within the
munity if that were the case. As for weekend tours, | willone department and to make it truly one department. The
comment on the New Zealand Parliament. New Zealandersdvice provided to me, for example, is that the leadership of
like their Parliament so much that they burnt it down and theythe Institute of Teachers met with the Chief Executive Officer

had to rebuild it. recently and broadly indicated its support for the changes.
The Hon. Anne Levy: They didn't—it was the adminis- | have not had a meeting with the Institute in the past

tration building that was burnt down—the beehive—and notveek, so | cannot attest to that directly, but | understand there

the old heritage building. has not been any major concern expressed by anyone with the

The PRESIDENT: The aim was a bit askew. There was broad goal of trying to provide better services to children and
a fire in a building attached to the Parliament and tha{oung people through children’s services and school
building has been rebuilt. education by the streamlining that has occurred within the

The Hon. Anne Levy: That is not Parliament House.  department. In relation to executive salaries for any new

The PRESIDENT: Is the honourable member interestedpositions, we have to take advice from the Commissioner for
in the answer? As | understand it, the New Zealand ParliPublic Employment in relation to all these issues. We rely
ament is nicely renovated and is a very good Parliament andpon him and any other officers or consultants that he or the
I might add, is not used at the moment. We have a Parliamesaigencies might have to engage to provide us with advice on
that we can all be proud of, and I must say that a considerabl&e appropriate range and salary levels for executive officers.
sum has been spent on its upgrading so that it is, first,
attractive to the public and, secondly, a safe and pleasant
place for people to work in. Certainly, when the renovations
are complete, | will try to encourage more people to come
into the Parliament, first, to witness the operation of Par-SOUTH AUSTRALIAN PORTS (BULK HANDLING
liament and, secondly, to look at the building, because | think FACILITIES) BILL
it is something that all taxpayers ought to be proud of.

Second reading.
DECS EXECUTIVE SERVICE The Hon. R.I. LUCAS (Minister for Education and

Children’s Services):| move:
The Hon. CAROLYN PICKLES: |seek leave to make

a brief explanation before asking the Minister for Educatio That this Bill be now read a second time.
and Children’s Services a question about the executiv seek leave to have the second reading explanation inserted

review. m Hansardwithout my reading it.

Leave granted. Leave granted.
The Hon. CAROLYN PICKLES: On Tuesday | asked This Bill is to authorise and facilitate the sale of bulk handling
-, ; ; : cilities (‘BHFs’) situated at Port Adelaide, Port Giles, Wallaroo,
;[jhe I\/llnlster_(tq_uestltons ﬁpﬂcemmﬂ ?]dvertlsemer:jts for DEC ort Pirie, Port Lincoln and Thevenard presently owned and operated
Irector posiuons, to which as yet | have received no answepy south Australian Ports Corporation (‘Ports Corporation’).
The advertisements for these appointments indicated that the |t is intended that this asset sale will be concluded within the next
appointments would complete the realignment of théew months.
department’s executive service. The BHFs have been identified as an asset that should not be
The Hon. L.H. Davis: Very slow— retained as part of the business of Ports Corporation and should be

sold. There are a number of issues which mean that the BHFs are not
The Hon. CAROLYN PICKLES: He could notanswer  an asset which should be retained within Government ownership:

the questions. Given the cuts made to education in almost the BHFs are physically the last link in the export of South
every area, | would like to know the details of this realign-  Australian grain. The grain industry is worth $500 million to

ment and, specifically, how it will improve our children’s $700 million per annum in exports. Itis vital that the BHFs are

; ; . . maintained to support the industry. Based on current charges and
education. Therefore, my questions to the Minister are: cost structures, Ports Corporation would not be able to replace
1. How was the realignment process conducted? the BHFs at the end of their economic lives:

2. What benchmark was used for assessing new salaries? the BHFs require substantial regular maintenance because of the

3. Were salaries determined on the basis of productivity harsh environment in which they operate. The condition of the
or a comparison with executive salaries in other States? ~ BHFs is declining with age and corrosion so that significant

he Hon. R.I. LUCAS: | till waiti i capital expenditure will be required to maintain the BHFs and to

The Hon. R.I. - lam sull walling on answersto  meet safety and environmental regulations. The funding
questions | asked when we were in Opposition, so it is a bit requirements are best met by a private owner rather than
rich for the Leader of the Opposition to be complaining that Government; and
she has had to wait 48 hours for answers to questions. There selling the BHFs will raise a substantial amount of money which
are a number of reasons for some of the streamlining that is Ei%gftﬁzeélfotg'éeﬁfz t(jhib;orts mentioned are declared to
current!y being un_derta,ken W'Fh'n the Department forbe chattels despite the fact that they are affixed to land. The
Education and Children's Services. There is no radicafreasurer is authorised to sell them. In addition, the Treasurer, as
restructure or change at all. The principal reason has basicaligent for Ports Corporation, will grant long leases (100 years or so
been that we were formerly two separate agencies—thig each case) over land and air space occupied by each of the BHFs.

. ) . ] s coastal land is involved, it is not proposed to sell it outright but
Children's Services Office and the Department of Educa?nerely to grant a lease so that the land involved will revert to the

tion—and in bringing the two together as the Department fotrown at the expiration of the term or sooner determination of the
Education and Children’s Services there have been soniease in each case.
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The jetties and wharves concerned will continue to be manage@nce a dispute exists the parties have 60 days within which to jointly
by Ports Corporation and will continue to be accessible to memberappoint an arbitrator.
of the public and available for use by fishing and other vessels— Clause 13: Minister's power to refer dispute to arbitration
except where such uses are incompatible with operations for thgthe parties cannot agree on an arbitrator or have not done so after
loading of grain or other commodities. 60 days, either party may within 90 days of the dispute arising ask
In addition to facilitating the sale of the BHFs, the Bill will put the Minister to appoint an arbitrator.
in_place an access regime under which other persons may negotiate Clause 14: Appointment of fresh arbitrator
with the operator of the BHFs for access to them for the purpose of hjs clause allows for appointment of a replacement arbitrator if an
loading ships with grain or other commodities such as salt an@rpitration is not able to be completed for any reason.
gypsum. o Clause 15: Application of Commercial Arbitration Act 1986
At the time of sale of the BHFs, it is proposed that haulagerne commercial Arbitration Acis to apply to the extent that it can
agreements will be entered into between existing users of the BHF&pply consistently with the Bill.
and the operator in order to preserve existing rights. Division 4—Parties and representation
Under the access provisions, the operator of the BHFs is required  |5use 16: Parties to the arbitration

Longg?(\a”tdoeaa rbeuelk:r?fnaﬁrhggrﬁrenrglr%?a?tg ?renr;nc?eet{grrr?q?r?e(c)irblf g?lgﬂfastigr%he parties to an arbitration are the proponent, the operator and any
) agree, o o a by h terested third parties and any other persons joined as parties on the

The parties are required in the first instance to appoint an arbitratqy, iiq that their interests may be materially affected by the outcome

but if they are unable to agree, the Minister may make the appoin 5f the arbitration

ment. Clause 17: Representation

An award made under Part 3 of the Bill is enforceable in the_ = . .
Supreme Court. Also, it may be varied or terminated by agreemeﬁames may be represented by lawyers or, if the arbitrator agrees, by

: e ; ther representatives.
h th rator or further arbitration where th L . -
\Lljvr;tabtleetoogger:(tec.) or by further arbitration where the parties are™" < < "'e- \tinister's right to participate

The access provisions are compatible with the Competition! he clause authorises the Minister to participate in arbitrations.
Principles Agreement made on 11 April 1995 between the Common- Division 5—Conduct of arbitration
wealth, the States and the Territories relating to the making of Clause 19: Arbitrator’s duty to act expeditiously
consistent and complementary competition laws and policiedhe arbitrator is required to proceed expeditiously.

throughout the Commonwealth. Clause 20: Hearings to be in private
| commend the Bill to honourable members. The parties must agree before a hearing can be conducted in public.
Explanation of Clauses The arbitrator is authorised to control who may be present at private
PART 1 proceedings.
PRELIMINARY Clause 21: Procedure on arbitration
Clause 1: Short title The arbitrator is authorised to obtain relevant information in any way
Clause 2: Commencement the arbitrator thinks appropriate and may decide what evidence must
Clause 3: |nterpretati0n be written and what oral.

The bulk handling facilities covered by the Bill are the grain faciliies  Clause 22: Procedural powers of arbitrator
at Port Adelaide, Port Giles, Wallaroo, Port Pirie, Port Lincoln andThis clause contains various procedural and evidentiary powers

Thevenard. Other facilities may be added by proclamation. facilitating arbitrations, including authorising the arbitrator to seek
PART 2 expert or legal advice.
SALE OF BULK HANDLING FACILITIES Clause 23: Power to obtain information and documents
Clause 4: Sale of bulk handling facilities The arbitrator is authorised to require information to be provided or

This clause authorises the Treasurer to sell SA Ports CorporationREersons to attend to give evidence. Legal professional privilege and

bulk handling facilities. The net proceeds of the sale are to be uselfie privilege against self incrimination apply.

in discharging the Corporation’s liabilities and the balance to retire  Clause 24: Confidentiality of information

State debt. The arbitrator is authorised to impose conditions about the confiden-
Clause 5: Statutory easement tiality of information.

This clause creates an easement in favour of the purchaser of bulk Clause 25: Proponent's right to terminate the arbitration before

handling facilities for support for the facilities and for necessaryan award is made

access to the facilities. The proponent may terminate the arbitration by giving notice to the
Clause 6: Registrar-General to note statutory easement Minister, the arbitrator and the other parties to the arbitration.

This clause enables the Treasurer to apply to the Registrar-General Clause 26: Arbitrator's power to terminate arbitration

to have the statutory easement noted on relevant titles. The arbitrator may terminate the arbitration if satisfied the matter is
Clause 7: Leases and other rights in relation to land trivial, misconceived or lacking in substance or the proponent has

This clause authorises the Treasurer to act as agent of SA Poiitot negotiated in good faith or the terms and conditions of an
Corporation in selling, leasing or granting other rights over or inexisting contract or award should continue to govern the matter.

respect of land of the Corporation. Division 6—Awards
PART 3 Clause 27: Formal requirements related to awards
CUSTOMER ACCESS TO BULK HANDLING FACILITIES The award is required to specify the period for which it remains in
Division 1—Basis of customer access force and the reasons on which it is based.
Clause 8: Access on fair commercial terms Clause 28: Principles to be taken into account by arbitrator

The operator of bulk handling facilities is required to provide The arbitrator is required to take into account various commercial
services to customers on agreed terms or, in the absence of agregd competition principles.

ment, on fair commercial terms determined through arbitration. Clause 29: Incidental legal effect of awards
Division 2—Disputes about terms of access An award may vary the rights of other customers so long as they
Clause 9: Proposal for access continue to be able to meet their reasonably anticipated requirements

A person seeking access to the facilities is to put up a writterand are compensated appropriately.
proposal to the operator. The proposal may include alterations or An award may require facilities to be extended with certain
additions to the facilities. The operator must give information abouprotections to the operator (including that the operator cannot be
the proposal to other customers who may be affected by it. required to bear the cost).

Clause 10: Duty to negotiate in good faith Clause 30: Consent awards
Negotiations are to proceed in good faith and on the basis that th& consent award may be made if the arbitrator is satisfied the award
reasonable requirements of the proponent are to be accommodatiedappropriate in the circumstances.

as far as practicable. Clause 31: Proponent’s option to withdraw from award
Clause 11: Existence of dispute The person seeking bulk handling services has 7 days within which
A dispute is to be taken to exist if agreement has not been reached elect not to be bound by the award. Any further proposals within
within 30 days. the next 12 months by the person would require Ministerial
Division 3—Reference of dispute to arbitration authorisation.

Clause 12: Power of parties to refer dispute to arbitration Clause 32: Termination or variation of award
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The parties may agree to terminate or vary an award. If the partigsrogram encourages voluntary amalgamations of Councils with an
cannot agree and there has been a material change in circumstanais) to halve the number of Councils by the end of the year. Under

the matter can proceed to arbitration. the current legislation, the Board has the capacity to initiate its own
Division 7—Enforcement of award reform proposals and, where these are not accepted by the Councils
Clause 33: Contractual remedies concerned, polls of electors must be held. However, the current
An award is to be enforceable as a contract. legislation is not clear about the voting eligibility of persons
Clause 34: Injunctive remedies nominated by a body corporate, or nominated by a group of persons

The Supreme Court may grant an injunction to ensure an award h&¢ho are ratepayers. There is certainly no intention to exclude any
effect on the application of the Minister or a person with a properclass of electors from voting in these polls, and the Bill will clarify
interest in whether the relevant provision is complied with. voting eligibility to avoid confusion.

Clause 35: Compensation Under the Bill, members will be elected for three year terms, an
The Supreme Court may order compensation to be paid by a persextension to the current two year period. This is in keeping with
involved in the contravention of an award on the application of theLocal Government in all other Australian States which elects

Minister or an interested person. councillors for three or four year terms. Longer terms will assist the
Division 8—Appeals and costs corporate planning and management processes of Councils by
Clause 36: Appeal from award on question of law allowing them to confidently plan ahead for a minimum three year
An appeal to the Supreme Court against an award or refusal to makeriod.
an award may only be made on a question of law. Continuity and commitment to the structural reform process will
Clause 37: Costs be fostered by increased terms of office for members elected in May
Costs are generally to be borne by the parties in equal proportior997, or at the first general election of a newly formed Council if the
unless the arbitrator orders otherwise. election timetable is affected by proclamation in particular cases.
Division 9—Expiry of Part Three year terms are also consistent with the requirement that
Clause 38: Expiry of Part structural reform proposals must include a three year financial and
The Part is to expire after 10 years but it can be renewed for furthemanagement plan.
periods not exceeding 10 years by proclamation. Since 1986, District Councils have had the option of conducting
PART 4 elections by postal ballot in remote areas following a proclamation
MISCELLANEOUS by the Governor. The Bill proposes to make this an option for all

Clause 39: Bulk handling facilities to be regarded as chattels Councils to help increase voter participation in Local Government
Bulk handling facilities are to be treated as chattels regardless of th&ections and give Councils greater flexibility.

extent of their affixation to land. The Bill allows Councils to make special arrangements for the
Clause 40: Interaction between this Act and other Acts personal delivery of advance and postal voting papers, and the

Various provisions of other Acts are not to apply to transactionsollection of these papers by electoral officers. These proposals give

under the Bill. Councils an option to provide assisted advance or postal voting
Clause 41: Hindering access services at various places that are convenient for electors. These

This clause makes it an offence to prevent or hinder a person gainirgpuld include shopping centres, Council chambers, nursing homes,
access to a bulk handling service to which the person is entitled. hospitals, and Aboriginal communities within Council boundaries.

Clause 42: Accounts and records of bulk handling service Modifications have been made to the provisions dealing with
This clause requires an operator to keep separate accounts aiidgal practices in the conduct of elections to support the increased
records for each bulk handling facility. _ use of postal voting.

Clause 43: Regulations and proclamations In recent times, there has been much public debate and scrutiny

This clause provides general regulation making power and allowpy the media about the perceived secrecy of Council decision
proclamations (other than the commencement proclamation) to h@aking. This Bill strongly reinforces the principle of open govern-
varied or revoked. ment by ensuring members of the public cannot be excluded from
SCHEDULE ] Council meetings unless absolutely necessary, and that related
Amendment of South Australian Ports Corporation Act 1994  documents are not unduly restricted. It also encourages a fully
The schedule amends tBeuth Australian Ports Corporation Act  informed debate by Councils about whether and when to consider
to broaden the purposes for which land may be resumed and vestethtters in confidence.
in the Corporation; to facilitate vesting of land not previously  The right of the public to attend meetings can only be overturned
brought under th&eal Property Act 188@nd to extend the concept if disclosure of the information would cause significant damage,
of land to a subsurface stratum or a stratum of airspace. confer an unfair commercial advantage, is relevant to a Development
Plan amendment, or the Council has a duty or obligation to deal with
The Hon. CAROLYN PICKLES secured the adjourn- certain information on a confidential basis.

ment of the debate. The Bill proposes that Councils cannot make an order to keep
certain types of information confidential which is of interest to the
LOCAL GOVERNMENT (M'SCELLAN EOUS publlc. This information includes:

Employees’ remuneration and conditions of service

PROVISIONS) AMENDMENT BILL The identity of successful tenderers and the reasons for their

d di selection

Second reading. . . . The identity of land bought or sold and the reasons for the
The Hon. R.I. LUCAS (Minister for Education and transaction.

Children’s Services):| move: The Bill provides the Minister with the power to investigate and
That this Bill be now read a second time. report on Councils that fail to comply with these sections of the Act

; PP er an appropriate path of inquiry. This capacity is essential to
| seek leave to have the second reading explanation insert sure members of the public that due weight is being given to this

in Hansardwithout my reading it. important area of reform.
Leave granted. It is also proposed that the same freedom of information rights

This Bill amends sections of the Local Government Act 1934 a2Pply to documents which are the subject of an order for confiden-
part of a comprehensive review of the whole of the Local Governliality as those which exist in relation to other Council documenta-
ment Act. It is also intended that a draft Bill to replace the presention.

Act will be released for public consultation later this year. _Finally, there are a number of technical amendments to the

The proposals contained in this Miscellaneous Provisions Bill ar@rimary legislation. These include an amendment to the Local
required to be in place before the overall revision timetable becauggovernment Superannuation Board's regulation making powers. The
it supports the Government's structural reform program, ancimendments allow a regulation to come into operation, in certain
therefore needs to be in place for the May 1997 Local Governmergircumstances, less than four months after itis made, and where the
elections. The Bill also provides a number of technical amendmentilinister certifies it is necessary.
which update the existing Act. The proposed changes to sections of the Local Government Act

The program of structural reform of Local Government areas byare essential to the State Government s Structural Reform program
the Local Government Boundary Reform Board is in progress. Thand the future accountability of Local Government.
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The increased flexibility for postal voting regulations and the ~ New section 65AAB will give the Minister express power to
extended term for councillors are significant advantages for Locabhitiate an investigation if the Minister has reason to believe that the
Government, and the increased access to Council information wittouncil has unreasonably excluded members of the public from its

be a major benefit to the community. meetings under section 62(2) or unreasonably prevented access to
Explanation of Clauses documents under section 64(6). The Minister will in certain cases be
The provisions of the Bill are as follows: able to give directions to a council if the Minister considers that the
Clause 1: Short title council has acted unreasonably.

Clause 10: Repeal of s. 65d
A document that is subject to an order made under section 64(6) of

Clause 2: Commencement : -
: - . . the Act will not necessarily be exempt document for the purposes of
The measure will be brought into operation by proclamation. Part VA of the Act (relatin)({g to ‘Freegom of Information’)F.) P

Clause 3: Amendment of s. 21—Formulation of proposals by the = cjayse 11: Amendment of s. 65t—Right of access to councils’

Board ) . document
The first amendment to section 21 addresses an incorrect crosfpe right to have access to a council’s documents in accordance with

reference. The second amendment to section 21 addresses atechmcgﬁt VA of the Act will prevail over the operation of an order under
issue concerning nominated agents, being that the Act needs Qction 64(6).

reflect that while a nominated agent is an ‘elector’ for the purposes  c|ause 12: Amendment of s. 65zb—Refusal of access
of the Act, itis the body corporate or group that the nominated agenfis is a cons.equential amendment
represents that is the ratepayer in respect of the relevant property. "~ |3use 13: Amendment of s. 652.q—lnternal review

_ Clause 4: Amendment of s. 58—Meetings of council This amendment clarifies the operation section 65z.
Itis proposed to insert in section 58 an express requirement that the ' Clause 14: Amendment of s. 73—Local Government Superannua-
chief executive officer ensures that items on an agenda given t§on Scheme
members of a council are described with reasonable particularity, anfhese amendments set out a scheme for the commencement of
that each member receives a copy of any documents or reports thakyjations made by the Local Government Superannuation Scheme,
are to be considered at the meeting. The chief executive officer Wiy “repjace the operation of section 10AA of tiSubordinate
be able, in consultation with the principal member of the council, 19 egjsation Act 1978In particular, the amendments will provide
indicate on a document or report (or on a separate notice) anypecific grounds on which a regulation may come into operation
information or matter arising from the document or report that mayearlier than four months after it is made, and ensure consistency with

if the council so determines, be considered in confidence under th@quirements under tfuperannuation Industry (Supervision) Act
Act (provided that the chief executive officer also specifies the basiggg30f the Commonwealth.

on which an order to exclude members of the public from the = cjause 15: Amendment of s. 85—Preliminary

meeting could be made). . These amendments will provide that the close of voting for an
Clause 5: Amendment of s. 60—Procedure at meetings election or poll carried out entirely by the use of advance voting
This is a technical amendment to ensure consistency betwegfapers (ie., under section 106a of the Act) will be at 6 p.m. on the
sections 60 and 43 of the Act (on the basis that a chairman is choselay immediately preceding polling day.
ata meeting of the council, and that paragraph (b) of section 60(2a) “Clause 16: Amendment of s. 89—Polling places and booths, and
is redundant). _ _ _ places for counting votes
Clause 6: Amendment of s. 61—Meetings of council committeefhese amendments are principally concerned to make it clear that
This clause makes amendments to section 61 of the Act (relating t& council may make special arrangements for the delivery of advance
meetings of council committees) to ensure consistency with th@oting papers to electors who attend, or reside at, various places.

This clause provides for the short title of the measure.

amendments being made to section 58 of the Act. Clause 17: Amendment of s. 94—Date of elections
Clause 7: Amendment of s. 62—Meetings in public except iThis clause will result in council elections being held at three-yearly
certain special circumstances intervals, commencing on the first Saturday in May, 1997.

This clause revises subsection (2) of section 62 of the Act concerning Clause 18: Amendment of s. 106—Issue of advance voting papers

the grounds on which a council or council committee may order thal his clause makes a technical amendment, will require an envelope

the public be excluded from attendance at a meeting. There will nowearing declaration votes to comply with prescribed requirements,

be four distinct circumstances where an order may be made by and will provide that relevant declarations must appear on a tear-off

council, namely (1) in order to consider in confidence informationextension to the envelope flap.

or a matter referred to in new subsection (2a) where the council or Clause 19: Amendment of s. 106a—\Voting entirely by use of

committee is satisfied that it is reasonably foreseeable that publiadvance voting papers

disclosure could cause significant damage or distress to a persohhis clause recasts section 106a of the Act so as to allow a council

cause significant damage to the interests of the council or a persot, determine that an election or poll will be conducted entirely by the

or confer an unfair commercial or financial advantage on a persouse of advance voting papers (subject to the operation of the section).

and accordingly the principle that meetings should be open to the Clause 20: Amendment of s. 107—Procedures to be followed for

public has been outweighed by the need to keep the information ardvance voting

discussion confidential; (2) in order to consider information providedClause 21: Amendment of s. 111—Voting procedure at polling

by a public official or authority with a request that it be treated byhbooths

the council as confidential; (3) in order to consider a proposedhese amendments are consequential on earlier amendments, or

amendment to a Development Plan before a Plan Amendment Rep@itovide consistency with earlier amendments.

is released under the Development Act 1993, and (4) in order t0  Clause 22: Amendment of s. 120—Scrutiny of declaration voting

ensure that the council does not breach any law, order or directiogapers

of acourt or tribunal, or other legal obligation or duty, or in order to This clause makes provision for the removal of the tear-off

prevent unreasonable exposure to any legal process or liability. Newktensions for declaration votes, and the shuffling of envelopes,

subsection (2a) then sets out various matters that may be consideriggfore the ballot papers are removed from the envelopes.

in connection with the operation of new subsection (2)(a). Clause 23: Amendment of s. 132—Persons acting on behalf of
Clause 8: Amendment of s. 64—Minutes candidates not to act as witnesses, etc.

A council will not be able to use its powers under section 64(6) taThis clause clarifies the operation of section 132(1) of the Act in

prevent the disclosure of various (specified) matters once a decisigslation to the position of a witness.

has been made by the council. New subsection (7a) will require a Clause 24: Amendment of s. 132a—Persons acting on behalf of

council to specify the duration of any order under subsection (6), theandidates not to collect postal voting papers

circumstances in which the order will cease to apply, or a period afteThese amendments strengthen the operation of section 132a of the

which the order must be reviewed. Act to make express reference to a person who attempts to gain
Clause 9: Insertion of ss. 65AAA and 65AAB possession of advance voting papers in the specified circumstances.

It is intended to require that councils prepare a code of practicdhe penalty provision is to be made consistent with other sections

relating to the principles, policies, procedures and practices that thef the Act.

council will apply for the purposes of the operation of sections 62  Clause 25: Amendment of s. 151—Offences

and 64(6), (7) and (7a) (as amended by this measure). The code wilhis amendment will remove the requirement that the members of

need to be consistent with prescribed requirements and include atlye public must be excluded from a meeting of a council or council

mandatory provision prescribed by the regulations. committee before any information included in a return under Part
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VIil of the Act can be disclosed at the meeting. Itis intended that thepeople at Roxby Downs was 25. It also has the highest birth
general provisions and principles of section 62 will now apply in therate per capita of any town in South Australia. Birthing

relevant case. i : .
Clause 26- Amendment of s. 193—Rebates of rates facilities of world-class standards in such an isolated

This amendment will give councils express power to grant a rebat€®mmunity will be very welcome and some would say are
of rates or charges under section 193(4)(a) for a period of up to 160mewhat overdue.

years. The amendment also clarifies that a rebate of rates granted by | think | should serve notice on the Minister for Education
a council may be a rebate of 100 per cent of the rates. that within the foreseeable future this burgeoning population

The Hon. P. HOLLOWAY secured the adiournment of of babies will be requiring education facilities and | know that
Y ) those members who have visited the township of Roxby

the debate. Downs have been impressed by the standard of facilities that
ROXBY DOWNS (lNDENTURE RAT'F'CAT'ON) are already_ at the school and pl’O\{ided by access to a
(AMENDMENT OF |NDENTURE) AMENDMENT Communlty ||brary as well as a school ||brary and very Up'tO'
BILL date classrooms. Western Mining has also donated a vast
amount of information technology equipment to the school.
Adjourned debate on second reading. On arecent visit | made with the Attorney-General, | saw the
(Continued from 13 November. Page 497.) computing room which would be the envy of many urban

schools and many urban schools of a much larger population

The Hon. CAROLINE SCHAEFER: | supportthis Bill  than that which is being served at the moment. This is by far
and again express my great delight at the fact that this majdhe largest investment made by any company or by any
expansion will proceed. This expansion of the Olympic Danprganisation in this State for many years; but there is also a
mine by the year 2001 by Western Mining Company will human face to this expansion. It is, indeed, true regional
more than double the production from the currentdevelopment and it is, indeed, true decentralisation. It
85 000 tonnes to up to 200 000 tonnes of ore per annum. Thigrovides security for the families who are there now and for
doubling of production will involve a cost of $1.25 billion their families for up to 100 years. It will flow on to urban
invested over four years by that company in this Statefamilies and to manufacturing industries throughout this
Olympic Dam has already been a great contributor to thiState.

State since it ceased being a ‘mirage in the desert’ and Over the next four years some 1 200 contract construction
became operational in 1988. Currently, it contributesvorkers will be employed in that region. In the long term
$12 million per annum to the State’s coffers via royalties. Thethere will be double the requirements for transport to the area
expansion will double those royalties. Of course, that is onlyfor spare parts and tyres for what is now the largest mine in
a minuscule part of the contribution it will make. It is this State. Some have estimated that the flow-on effect per
estimated that export income from Olympic Dam will jump dollar of exportincome is 4:1 and some are optimistic that it
from the current $270 million per annum to $600 million perwill be 6:1. Either way, Roxby Downs, Olympic Dam and
annum and, of course, the appropriate taxes and duties willlestern Mining will play a major part in the economy of this
also increase proportionately to this extra production. State in the foreseeable future.

As with any mining expansion, there are always those who | confess to a great interest in the Roxby Downs township
express concerns with regard to environmental matters. It isnd the Roxby Downs mine. It began in 1988 at the end of
worth noting that the EIS for Olympic Dam was re-endorsecbne of the most severe droughts that Eyre Peninsula has ever
recently by the Federal Government following public review.seen—one which was considered to be a one in 100 year
Although the plan, as it now stands, is for production to reactiour-year drought. Many people were saved from bankruptcy
200 000 tonnes, this indenture also attempts to anticipate amy sending their sons or relocating themselves to Roxby
future increase in production and to provide for more than i®owns, and many have stayed in that town. | always feel as
currently required so that it allows for a conceptual projecthough | am moving into almost home territory whenever |
of up to 350 000 tonnes. Western Mining will have a smeltinggo there: | always feel very welcome. Indeed, | know many
and refinery capacity beyond that which it will need initially. of the people who are there and have watched them raise their
This indenture will allow Western Mining Company to treat children in that area. My sister, brother-in-law and their four
copper, gold and silver from other sources outside thehildren live in Roxby Downs and are reliant on Western
Olympic Dam area, particularly concentrates but also limitedMiining for their income. This expansion and investment
amounts of ore. The same royalties will be required for theexcites me and | believe it should excite everyone in South
State as if the ore was locally accessed. The indenture algustralia. | commend the Bill to the Council.
provides that:

At all times the most up-to-date codes of practice on radiation ~The Hon. G. WEATHERILL secured the adjournment
protection, safe transport of radioactive substances and managemefitthe debate.
of radioactive wastes must be adopted as soon as they are adopted
nationally. POLICE (CONTRACT APPOINTMENTS)

Other clauses deal with water rights, including the right to AMENDMENT BILL
purchase treated water from Port Augusta and access up to

250 megawatts of electricity via ETSA and the new national Adjourned debate on second reading.
grid. (Continued from 6 November. Page 374.)

As part of the agreement, the Government will provide
substantially upgraded health and medical facilities at Roxby The Hon. T.G. ROBERTS: The Opposition supports the
Downs township. These will have a particular focus on acuteecond reading of this Bill. We have amendments on file
care and birthing facilities, which | am sure is exceptionally(which have been circulated) which will put in place safe-
good news for those people who live in the area. | do not havguards for anything that may be untoward in making the
the most recent figures, but until recently the average age ofotification. For the reasons explained in another place, the
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Opposition does not object to fixed term appointments for If a particular Public Service department is growing or if
police chiefs. In the last three years we have seen an extrd-has new challenges, then those contract provisions can
ordinary politicisation of the Public Service generally, bring about some benefits. As | say, if you want an incorrupt-
probably more Government interference in the structure oible Public Service then those public servants have to have
the Public Service than any previous Governments have evgood salary and wage packages, security of tenure and a
attempted in the history of this State. belief in the philosophical direction of the Government of the

We have seen a blatant parade of what we could call Parjay. that the policies of that Government will benefit the
apparatchiks and others who have helped themselves to fairfjajority of the State’s people and the structures, so that they
attractive positions within the Public Service. Some haveire able to carry out their duties with confidence, that what
been moved to this State from interstate to restructure th&ey are doing lines up with their own morality in terms of
Public Service or to downsize it (whichever name you wisHoW they view society’s strengths and weaknesses generally.
to put on it) and some have been rewarded with plum jobs on The contracting system can bring about nepotism and
plum salaries, whereas long-serving, hard-working andpatronage on a grand scale, and the current Government has
competent public servants have been asked to take packag&@own itself to relish the powers that it has had in being able
Some of our more experienced and dedicated public servarigrestructure under the disguise of a shortage of finance and
have had to leave to go interstate to seek work as theh)l,ldget shortfalls, when in fact it isaphilosophical relish with

positions seem to have been tainted by servicing and assistiMgnich it attacks the restructuring of the Public Service. The
previous Labor Governments. Opposition does support this Bill, and trusts that the special

Probably the greatest of the cases to come to the pub|icig1portance of the Police Commissioner’s role will lead to a

attention was the dismissal of Dr Blaikie from the HealthS€arch for merit and integrity prevailing over political
considerations. In any case, if there are any serious doubts

Commission in the early days of the Liberal Government. S o i

That was a noted failure by the Government in being able t820Ut motivations for the imminent appointments of the new

ride roughshod over an individual’s rights while trying to ohcehCondmlsspnerr?n.d Depgty Cc.)mfmlssmne,r that C?]UId

restructure, to take not a position that was to benefit the Stafé)uxtpegv'ly ag,\j.m.Stt eincum entrs] InTive years t'mﬁ when

but a philosophical position that was directed at incorporatin n olice Minister assesses the situation. So there are
hecks and balances in the system. However, with four-year

conservative policy within a Public Service department. i
: . . terms for Governments and overlapping five-year contracts,
I make the point that the removal of Public Service tenurgy o+ could take some time in some cases

positions is not always a good thing, that if you want to hold™ s, vesect to the dismissal of the Bavandra Government
out corruption and bring about efficiencies within the Pubhcin Fiji, when the incoming Government sought to look at

Service then tenure and security IS one of thqse things th%me of the documentation relating to the problems associat-
individuals are prepared to trade in staying in the IDUbIICed with the previous Government, a coup was enacted which

sector as opposed to going to the private sector, becaugga ented any overriding considerations being made of an
security of employment to some people, partlcularl_y thos xamination of any previous Government’s decisions. | am

yvho havg their eye on advancement through the public Sectqly saying that will happen in Australia, but there are ways

is one thing they are prepared to trade for the larger salary) \ypich there can be information or private meetings and no

packages that go with going into the pnyatg s.ector. documentation without scrutiny by Parliaments or incoming

_ Unfortunately, that has ended, that disciplinary processgovernments. However, with regard to Police Commissioners
if you like, or that advantage for individuals within the Public 53ng Deputy Police Commissioners, | am sure that the
Service has been removed. Some people would say that thgcumentation, discussions and appointments will be above
is a good disciplinary process to keep people in check and g§pard.

their toes so that they do become good public servants on |, committee | shall move amendments moved by the

behalf of the party concerned, but we seem to be movingsemper for Playford in another place. We consider that some
more towards an American system of Public Service whereycrytiny of the reasons for the failure to reappoint a Police

as the political administration goes out the key publiccommissioner will give some limited protection from the

servants and those people who are seen to have assisted #}g;ses that | mentioned earlier. The Opposition supports the
administration are either victimised or restructured or askedecond reading.

to find new career starts so that the new administration can
put together an administrative structure that follows a The Hon. A.J. REDFORD: | support the Bill and
philosophical pattern rather than a broad Public Servicgongratulate the Deputy Premier and Treasurer on this
identification with the delivery of public service for and on significant and important legislative initiative. In fact, it
behalf of people in the State. follows up a number of issues which concerned me in June
The new philosophical position of the Public Servicelastyearwhen | considered the law and the politics governing
hiring process on a contract basis can be a good thing whetke relationship between the Police Commissioner and the
it can identify and deal with issues of efficiency and effec-Minister for Police. Indeed, the timing of this legislation is
tiveness, and it can also bring about flexibility, and certainlyalso important because we can debate it without any concern
allows for people who are not performing in some circum-over the personalities of the incumbent Commissioner and
stances to be dealt with. | do not mean ‘dealt with’ in a wayDeputy Commissioner in the light of their indicated resigna-
in which they are pointed towards the door with a packagetions at the end of this calendar year. In that regard, this
In a lot of cases public servants, like people in the privatdegislation is timely.
sector, need upgrading of their skills, training programs and The existence of conflict between a Commissioner of
to be kept up with international and national best practice s€olice and a Police Minister occurred in Queensland,
that, with contracting tenures, you can bring in specialistgulminating in the Fitzgerald Royal Commission and the then
within their fields for short-term contracts to assist those sort€ommissioner’s resignation, conviction and gaoling. Similar
of programs. circumstances have arisen in both New South Wales and
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Victoria. Thankfully, with one exception, the relationship er, Ray Whitrod, in his resignation speech on 16 November
between Commissioners of Police and Police Ministers or th&976, when he said that the police and the Police Commis-
Executive arm of Government in South Australia has beesioner are ‘answerable not to a person, not to the Executive
much better. The one exception was the Salisbury RoyaCouncil, but to the law’.
Commission, and | will touch on that later. The view that the Minister cannot direct the Police
This is a very important piece of legislation. Briefly, if Commissioner in matters of enforcement of the law is
passed, it will have the following effects: first, it establishesoutlined in the report by Mr Justice Lusher of the
that a Commissioner of Police’s conditions of appointmentCommission to Inquire into New South Wales Police
will be the subject of a contract; secondly, that the appointadministration—one of many inquiries of that nature—
ment s to be for a period not exceeding five years and can Qublished in 1980-81. Justice Lusher concluded that the
renewed; thirdly, it applies the same provisions to Deputy an@olice are largely independent of Executive control and cited
Assistant Commissioners of Police; and, fourthly, it providesa fair amount of legal authority to that effect. However, he
for the termination of these officers’ employment or positionconceded that the Minister for Police could properly direct
by the Governor in certain events. the Commissioner in matters relating to the provision of
The Act does not apply to the existing Commissionerresources and for ensuring that the police act efficiently and
Deputy Commissioner or Assistant Commissioners of Policeresponsibly and according to law. Justice Lusher recommend-
who remain engaged under the terms of the Police Act as éd the preservation of the ‘longstanding independence of the
stands. In the other place and today the Opposition hasommissioner and the constabulary in their duty to enforce
indicated its support for the Bill, subject to the insertion ofthe law and the exercise of the discretion related thereto’.
two a”.‘e’?dme“ts to the effect t_hat, in the event that th? Justice Lusher’s viewpoint can be contrasted with the
Commissioner does not have his contract renewed or hi§,y a1 commission Report on the September Moratorium
contractis te(mlnated, reasons for those decisions should Bg, 1 onstration by the late Justice Bright, who stated that,
tabled in Parliament. Those amendments were not acceptgfiist the Police Force had some independence of operation,

by thg Government, and th(_arefore they were lost. I assume, 5 il part of the Executive function. In his report, he
that similar amendments will be moved in this place, and ;4.

will canvass them later in my contribution.

The conflicts between Commissioners of Police and !nasystem of responsible government, there must ultimately be
Minister of State answerable in Parliament and to the Parliament

Governments arise from amblguous_and confusing principl r any Executive operations. This does not mean that no senior
reflected by laws throughout Australia based on the so-callegliblic servant or officer of the State has independent discretion. Nor
police independence from Government theory. Unfortunatelydoes it mean that the responsible Minister can, at his (or her)
the debate about police independence from Government (@Iert’:!suﬁ-h substitute his own V\r/‘i" f%ﬂf that of thg Offic?fr FESP?gSible

; ; im. The main way in which a Minister and an officer of State
Gove.mmem .mdependence from police) has been full o ecome identified wi)éh an important decision is by a process of
furphies and it fundamentally misunderstands the nature Qjiscussion and communication. The Minister inquires of his officer,
the Westminster system and the interrelationship between thige officer provides information and advice to his Minister, perhaps

various arms of Government. When Dicey and Blackstongrawing from a wider view of policy and political purpose and
were developing the doctrine of separation of powers the%erhaps.also drawing on a different field of information, provides
! formation and advice to the officer. AiImost always in such a case

identified the three arms of Government as the legislative, thgyreement will be reached on the broad basis of decision and action.
executive and the judicial functions. They certainly did notFrom there on the officer will be the ‘field commander’. He will
identify a fourth arm of Government described as police ocarry out the decision, acting reasonably and using his own
anything like it. The relationship of each of the three arms ofliscretion, in circumstances as they arise.
Government is one of independence, subject to checks anthe Royal Commissioner goes on and importantly states:
balances that vary from Sy_stem to system. Indeed_, we have But ultimately he will be responsible, through the Minister, to the
a system where the Executive arm of Government is directly; jiament—not in the sense that he will be subject to censure for
accountable to the Parliament and the doctrine of parliamerxercising his discretion in a manner contrary to that preferred by the
tary supremacy is paramount. majority in Parliament, but in the sense that all Executive action
Notwithstanding that, there is a view, usually put about byPught to be subject to examination and discussion in the Parliament.
the police, that they or, more fairly, the Commissioner isjustice Bright concluded with this comment:
totally different from a Chief. ExeCUtive. Officer ar.]d that the To point up this discussion, the Commissioner of Police is an
Government has no right to interfere with the police. Subjecty,,,tant executive officer of State, he is trusted to exercise powers
to one exception, that, in my view, is nonsense. The exceptiogssential to any civilised society. He necessarily exercises some
to the right and responsibility of the Executive and Parliamentliscretion in the mode of exercise. It is right that he should, in
to provide good government through the police is that neithefMportant matters, especially matters which have some political
particularly the Executive arm of Government, shouIdfgsl?)lérr’]S?éﬁg%gspg'rﬁasrg:ﬁ?on with the Minister who is ultimately
interfere with individual investigations of specific criminal i
acts. Other than that, Governments have a duty and, indeef§$ a consequence of that report the Police Regulation Act,
a responsibility to ensure that the police are provided witilow rescripted as the Police Act, was amended.
sufficient resources to undertake their responsibilities and, In most States the Commissioner of Police is subject to
further, and just as importantly, to ensure that there idMinisterial or executive direction. The type of direction and
appropriate accountability in the use of those resources. the amount of detail in relation to directions varies consider-
Two basic positions on the power of the Executive toably from State to State. In South Australian legislation the
direct the police and the Police Commissioner have emergedontrol and management of the police is in the hands of the
The first is that the Executive cannot direct the PolicecCommissioner. Until 1972 there was no specific provision
Commissioner, with perhaps one exception, to do anythinthat the Commissioner of Police was subject to any govern-
except in matters of resources. The extreme end of this viewental or ministerial direction. The Police Act was amended
was expressed by the former Queensland Police Commissiote provide:
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Subject to this Act and the directions of the Governor, theCommissioner of Police was the subject of a number of
Commissioner shall have control and management of the Policeecommendations. At page 278 of the report it says:
For.ce. . L . . Under current legislation the Police Commissioner is appointed
This provision remains in the Police Act and other provisionsonditional on good behaviour effectively until attaining the age of
were incorporated to provide for the publication of eacht5 years.
direction by the relevant Minister in tf@overnment Gazette | draw members’ attention to the fact that the provision that
and its presentation before Parliament. These provisions aexisted at the time of the events leading to the instigation of
unchanged as a consequence of this Bill. the Fitzgerald royal commission are identical to the provi-

The amendments followed recommendations from th&ions that are currently contained within the South Australian
Bright royal commission, to which | referred earlier. Details legislation. In other words, precisely the same provisions in
of the events arose from police conduct during the moratoriterms of accountability and tenure applied to Police Commis-
um demonstrations. Justice Bright noted the lack of aioner Lewis in Queensland as applies to the law currently in
provision that stated that the Police Commissioner wagxistence in South Australia. | say that without making any
subject to any direction. He recommended that the Commiseflection whatsoever on the current Police Commissioner or
sioner of Police should retain the independence of actiohis senior staff. The report went on to say:
appropriate to his high office, but should ultimately be  Thjs has proven unsatisfactory and, in any case, itis inconsistent
responsible, like his colleagues in many other parts oiith the approach taken to other statutory officers within the
Australia, to the Executive Government. In his report Justic&ueensland Government and Public Service. The position of Police

Bright alluded to the preference that there be less formdrommissioner does require secure tenure so that it is insulated
gainst potential political interference. On balance, it would be

discussion between the Minister leading at times (NOpreferable if the Commissioner were contracted for a term of three
necessarily as a result of disagreement) to a ministeriab five years.
written direction. Notwithstanding that, the Parliament chose A provision enabling the Government to remove a Commissioner
to ignore the recommendation and adopt a more formafffognn?gfl'ggr;oern%Osohdoﬁgsggv'% Sg@dg%vwg%?'{;’:‘rﬁi'gg‘ggspﬁ%?t{ga
process. Indeed, the Bill was opposed by the then I-'b(:"r‘;‘ﬁompletion of the specified term on the grounds of established
Opposition. disability or misconduct. The former would be the subject of
The New South Wales situation is different. In 1990 thecompetent medical opinion and the latter a matter of determination
New South Wales Parliament passed the Police Service BilpY the proposed misconduct tribunal. Provision for termination on

. . . he grounds of inefficiency or incompetence evidenced by failure to
Inintroducing the Bill the then Attorney-General Mr Dowd 5 cpieve agreed goals. Standards of discipline and performance of the

(now Justice Dowd) said that the Bill ‘would establish thepolice Force is also required, but needs safeguards to prevent the
Police Service as an entity’. He stated: premature dismissal of a diligent Commissioner for political reasons.

The replacement of the present clumsy Police Force and th&he Fitzgerald royal commission went on and said, at pages
Police Department with an integrated Police Service has the@7g8-279:
following main purposes.
- To signal commitment to the successful policy of community—
based policing by emphasising the concept of service.
To provide a legislative framework to underpin modern policing
and management initiatives consistent with the Government’
public sector reforms.
To give the Commissioner more flexibility to manage the service

Itis anticipated that the Commissioner remain answerable to the
Minister of Police for the overall running of the Police Force
including its efficiency, effectiveness and economy. Under no
§ircumstances should the Department be included in the responsibili-
ies of the Attorney-General. The Minister can and should give
directions to the Commissioner on any matter concerning the

: . - - superintendence, management and administration of the force. The
;0 enhance the role of the Police Board in relation to the PubliGyinister may even implement policy directives relating to resourcing
ervice. of the force and the priorities that should be given to various aspects
It is worthwhile noting that Mr Dowd also stated that the needdf EO(IjIcte work a;_nd Wllfl have t”he rtle_SpogS_lbl!lt!y fo(rj tf:e develéipme?é
‘to distance the police from undue political pressure cannofn® determination ot overall policy. Eriornties determined wou
of course cut acrposs the clear right gf Minist%rs and Goveroﬁave- to include the degree of attention which is to be given (o
g e ghtor| , olicing various offences. The advice sought by the Minister in
ments to establish policies and priorities’. He added that théleciding these matters and the process by which such decisions are
Bill preserved the ‘existing relationship between the Commismade will depend on the circumstances at the time and cannot be
sioner of Police and the Minister'. In addition, that Act madedefined or rigidly laid down in legislation. Nor should they be left
no changes in the procedures for appointment of the Commiég the discretion of the Police Commissioner or the Police Union.
sioner which required that a Police Board make a recommen-Pelieve that that is a very significant and important point.
dation to the Minister who would in turn seek Cabinet'sHe emphasises it when he goes on and says:
approval to the proposed appointment. The important point In the interests of open and accountable government and the
for the purposes of this debate is that the New South Wal? oper mdependbent%e Ol\f/lthetpOItlcet’ha rgg'StefShOU'd be dkept of policy
g ; P irections given by the Minister to the Commissioner and recommen-
legislation prc_)wded that the term of the Comml_SS|oner shoul ations by the Commissioner to the Minister. In the case of staff
not exceed five years, but that the Commissioner would bgppointments, the register would also record the instances where the
eligible for reappointment. Minister or Cabinet chooses not to follow recommendations put
In Victoria the Chief Commissioner of Police is appointed forward.

- . - - The Commissioner of Police should continue to have the
by the Governor in Council. The Governor in Council mayindependent discretion to act or refrain from acting against an

also suspend, reduce, discharge or dismiss the Chief Commigtender. The Minister should have no power to direct him to act or
sioner. The Act also provides that the Chief Commissionenot to act in any matter coming within his discretion under laws
‘shall have, subject to the directions of the Governor inrelating to police powers.
Council, the superintendence and control of the force’. Againit is my view that this legislation goes a long way towards
the term of the Chief Commissioner cannot exceed five yearfmplementing those very important recommendations made
Queensland has had considerable recent experience lof the Fitzgerald royal commission. The only real difference
controversy in police matters. One result was the Fitzgerald that there is a supervisory role placed in the hands of the
royal commission which, amongst other matters, mad€riminal Justice Commission. | do not have time to deal with
recommendations about a revamp of the Police Force. Thay views on the Criminal Justice Commission or bodies
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similar to that, except to say that | am fundamentally opposedhe police are not, cannot, and never should be allowed to
to the establishment of organisations such as that. Indeedhhve total independence. The courts are inadequate in being
think if Mr Fitzgerald, who discussed the idea of re-the sole repository of police accountability. Anyone who
establishing an Upper House in Queensland, had actualBnalyses the Fitzgerald Royal Commission report and various
recommended that and if that proposal had been adoptedther reports that support and come to the same conclusion
doubt very much whether the Queensland Government wouldould have to say that the idea that employment contracts for
be having the problems that it is currently having; nor, Ipolice officers should be treated differently from those of
suspect, would the previous Queensland Government hawgher senior bureaucrats does not stand the gaze of strong
had some of the problems that it was confronted with. argument. All the reports (with the exception of the Lusher
In Queensland, a commissioner can be removed aeport)lead to the conclusion that there must be transparency
suspended from office for a number of reasons, includingnd that there must be accountability not only on the part of
breach of contract and incompetence. The protection againtte Police Force but also on the part of their political masters.
the dismissal of a commissioner for incompetence inThere is nothing in those reports to suggest that they should
Queensland is that it cannot occur unless there is an addrdss treated any differently. Indeed, | note some comments
by the Legislative Assembly and there is concurrence wittwere made that if a deputy commissioner's or commis-
the Chairman of the Queensland Criminal Justicesioner’s contract was not renewed and, further, that if they
Commission. In that context, one might consider the Criminalvere under the age of 50 years, they would have nowhere to
Justice Commission being substituted by the Legislativeo.
Council or an Upper House in the case of a bicameral system. Simply put, that is no different a position from the
Further, in Queensland, a Minister can give the commissionesituation faced by many senior bureaucrats in the public
written directions on the overall administration and managesector who are the subject of a contract. | cannot see why a
ment of the service, policies and priorities to be pursued andommissioner or a deputy commissioner should be treated
the number and deployment of officers and staff membersany differently. | endorse the comments made by the Deputy
The commissioner is required to comply with all thesePremier and Police Minister that this legislation allows us to
directions, and these directions are recorded in a registehoose the best candidate and to ensure that vigour, vitality
which is subsequently tabled in Parliament. and accountability are intrinsic parts of the Police Force. That
In Western Australia, the Police Act is remarkably shortis no less a standard than that which the public, through this
in relation to the control of the Commissioner of Police. TheParliament, imposes upon Ministers of the Crown. They have
Act provides that the Governor ‘may appoint and, as occaas onerous, if not greater, responsibilities as the Commission-
sions shall require, may remove any Commissioner of Policer of Police. A Minister of Police has a responsibility to the
and appoint another in his stead.’ The Act also provides thgieople through this Parliament, whereas the Commissioner’s
the commissioner can frame rules, orders and regulations foesponsibility is not as direct. Constitutionally, the Commis-
the Police Force ‘with the approval of the Minister’. Other sioner is no different from any other chief executive officer.
than that, the legislation is remarkably silent. The Tasmanian | note that, on occasion, people have suggested that there
Act provides that the Police Commissioner, under themight be interference. However, interference is something
direction of the Minister and subject to the Act, has controlthat often appears in the eye of the beholder. For argument’s
and superintendence of the Police Force. There is no provsake, a demand from the beachside communities of Glenelg
sion for a fixed term of office. and Brighton might require police to conduct their duties on
In light of the examination of the other States, it is easybikes during summer months. On the other hand, the
to see that South Australia is coming into line with a numbeiCommissioner of Police may have another objective.
of other States with its legislation, including QueenslandUltimately, the priorities in terms of the use of the resources
Victoria and New South Wales. The Fitzgerald Royalprovided to the police by the public through its taxes must
Commission report stated—and | cannot emphasise thisave some accountability, and that in my view should occur
more—that the position concerning a term of employmenthrough the Minister and ultimately to this Parliament.
until the commissioner turns the age of 65 has: The same accountability applies in general terms to the
... proven unsatisfactory and in any case is inconsistent with thévestigation of criminal offences. If the Minister's directions
approach taken to other statutory officers within the Queenslandr interference is such that the Commissioner’s ability to
Government and Public Service. investigate generally criminal offences is hindered or
Quite clearly, we have come a long way from the viewpointsdnterfered with, ultimately he will be accountable both to the
expressed by Justice Lusher in 1980 and, more particularlfarliament and to the people. In fact, so long as there is
from the views expressed by the former Queensland Policeansparency, | have no quibble with a Police Minister
Commissioner, Ray Whitrod, in 1976. He was of the viewindicating to the Police Commissioner that the police ought
that the Police Commissioner is ‘answerable not to a persotg increase the number of apprehended speed camera offences
not to the Executive Council, but to the law’. In fact, it was by a certain factor or to concentrate on breaking and entering
an attitude of that nature that led to our Salisbury Royabr sex offences, because at the end of the day the Minister is
Commission in South Australia. Whilst it was not fashionablemore directly accountable than the Commissioner of Police.
at the time for a Liberal supporter to agree with the then Indeed, there are occasions when the political parameters
Premier Don Dunstan in his sacking of then Police Commisdemand such a direction. | do not think that, in that context,
sioner, Harold Salisbury, and whilst | was then only a studenhowever, it would be politically wise for a Minister to impose
at the Adelaide Law School, | agreed wholeheartedly—as $uch a direction, but that ultimately is a matter for the
do now—uwith the action taken by the then Premier and alsMinister of the day. This Bill does not seek to prevent a
the subsequent findings of the Royal Commission. Minister from doing so as long as the process is transparent.
The Hon. T.G. Roberts: How did you get preselection? It is pleasing to see in today’s ministerial statement that
The Hon. A.J. REDFORD: The Salisbury Commission the Minister for Police announced improvements in courier
was hardly a burning issue at that time, but time moves orservices, aircraft services, photographic processing and
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infringement notice processing in the context of the adminis- LOCAL GOVERNMENT (CITY OF ADELAIDE)

tration of police activity. | must say that | have no doubt that BILL

the Minister played some role and had some responsibility

and some say in those initiatives, and for that he ought to be The House of Assembly intimated that it had disagreed to
congratulated. Any Minister of any political persuasion oughtthe Legislative Council's amendments.

never to be hindered from improving efficiencies in the  Consideration in Committee.

exercise of police duties, nor should a Minister of any The Hon. R.I. LUCAS: | move:

political persuasion be hindered in directing police priorities  That the Legislative Council’samendments not be insisted upon.

in accordance with normal community demands. Therpe Government's position as put by the Minister for
important proviso in relation to that, however, is that thereTransport during debate this week is quite clear on these
must be some transparency. issues. The Government strongly holds its views. | do not
. . intend to repeat the arguments at this stage. We are going
In relation to the amendments proposed in the other placfﬁrough a process which, unless the Australian Labor Party

atn(: heret tt)yt:]he (f?pptoﬂsq't'?{]ﬁ ! agr_ﬁ% with th? Mlnlshter’sor the Australian Democrats see the good sense of the
statement to the efiect that there will beé occasions Where & i, o nment's position on these issues, will lead inexorably

EollcetC?mglsglgnfr hﬁs prtc:vided %zer\élce ofbagood anfhwards a conference of managers to try to resolve the
onest standard butnot to what could be described as Wolia ences between the two Houses on this important issue.

best practice. | think no good would be served if a stateme N ”
to that effect was tabled in Parliament. Indeed, | have n%tk:gn(gal?/vernment maintains its position and does so very

doubt that, given the vigour with which the media pursues The Hon. P. NOCELLA: The Opposition’s position has

ISSues such as this, Ministers who.do not re-appoint commigy, changed. The reasons illustrated during debate are as
sioners, particularly in controversial circumstances, will b alid today as they were before

asked to account and ultimately will be held accountable. : :
Indeed, there is nothing to prevent a member of Parliament Motion negatived.
from asking a Minister why a police commissioner did not RACIAL VILIFICATION BILL
have his term renewed and, if there were suspicious or other

unusual circumstances relating_to such afailure to reappoint, The Legislative Council agreed to a conference to be held
I have no doubt that an Opposition (even one of the standaii} the Plaza Room of the Legislative Council at 9 a.m., 15
that we currently have) would raise that issue, therebWovember, at which it would be represented by the Hons T.

bringing it to the attention of the public and, ultimately, to the Crothers, Sandra Kanck, R.L. Lawson, R.l. Lucas and Paolo
scrutiny of this Parliament and the public. Nocella.

| see no good reason why there should be a legislative POLICE (CONTRACT APPOINTMENTS)
prescription requiring the Minister to table reasons, particu- AMENDMENT BILL
larly if it is not in the interests of either the Government or
the Commissioner to disclose those reasons. | am sure that Adjourned debate on second reading (resumed on motion).
any proper Government, in any situation where confidence (Continued from page 519.)
needs to be kept, would feel that the Opposition would be

privately briefed. If it were not, a simple question should  The Hon. R.D. LAWSON: It will be recalled that the
reveal all. Dunstan Labor Government in 1970 sought to limit the role

of the police in preventing street demonstrations and, in
There may well be occasions when neither the Polic@articular, the moratorium demonstration. The Commissioner

Commissioner nor the Minister feels that it is appropriate to?f the day, Commissioner McKinna, considered that the
raise these issues publicly. | believe that there are sufficiedunstan Government was intruding into his arena of decision
protections within our Constitutional framework. At the endresponsibility. The matter was resolved by political direction
of the day, | heartily congratulate the Deputy Premier and®f the police, but it did leave a legacy of tension between
Police Minister for this Bill. Indeed, | also heartily congratu- Police and the Dunstan Government. Justice Bright was
late the Minister for the timing of this Bill as, in the light of @ppointed a Royal Commissioner to examine the issue and
the fact that the Police Commissioner has indicated that hi&e¢ Hon. Angus Redford referred to the report of that judge.
will resign at the end of the year, it will enable this place toJustice Bright concluded:
conduct a proper debate of these very important and complex While the Government should not interfere in the detailed
issues without the ques“on of persona““es or Short_terrﬁdministration of the |aW, it should have power to intervene.
politics intervening. | commend the Bill. Subsequently, the Police Regulations Act was amended in
1972 to give power to the Government to give directions to
The Hon. R.D. LAWSON: I, too, support this Bill. Itis  the Police Commissioner for the control and management of
worthy of note that we are now changing a system othe police force. However, an ambiguity remained. What
appointment of police commissioners that has hitherto serveshould be the areas of responsibility in relation to which the
the State well. To some extent | lament the passing of the olovernment might give such directions? Sir Charles Bright
era. My colleague the Hon. Angus Redford mentioned théaad recommended that a convention be established between
Salisbury case, but perhaps he could have gone back to thige Minister and the Commissioner. The 1972 amendments
1972 report into the moratorium, which resulted in the Royabrought the position in South Australia into line with that of
Commission of Sir Charles Bright. | seek leave to concludea number of other States but did not end the desire of the
my remarks later. police here to resist political direction.
Of course, subsequently, this State experienced the
Leave granted; debate adjourned. Salisbury affair where Premier Don Dunstan dismissed the
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Commissioner, Mr Salisbury. A royal commission wasclose relationship—is too well-known to be repeated, but
subsequently held and the Commissionerthereis alesson to be learned from recent history.

Dame Roma Mitchell, handed down a report which supported The relationship between police and Government is not
the Government. However, the circumstances obnly important but also very delicate. As | pointed out, there
Mr Salisbury’s dismissal were circumstances of great disquigiave been a number of tensions and some of those tensions

in the South Australian community about the capacity ofhave not been resolved in a manner which has been satisfac-
political directions to be given to the police. | was fortunatetory to the public interest.

to act in that royal commission on behalf of Mr Salisbury,  There is a balancing act to be performed. On the one hand,
and it was amazing to see and hear the disparity of views thefe independence of the Police Commissioner is important to
expressed about the appropriate relationship which ought {Qaintain public confidence in the police and the independ-
exist between Government and the Police Commissioner. §nce of the Commissioner should not be compromised. On
is & subject of enormous complexity. ~__ theother hand, the Commissioner, like other public officials,

~ During the 1980s there were a number of major inquiriesnyst be accountable and that accountability is as important
in Australia in which there was a sustained examination ofg his independence.

police organisation and political relationships: in New South At the present time, we are wrestling with exactly the

Wales, the Lusher refport of 1991 in Victloria, trk‘le Neleshan% me tension in regard to judicial independence. Itis a central
report, ll?j%’ and, o course,flrLQueehns and, the ce elbrar:q net of judicial independence that judges are appointed to a
Fitzgerald report in 1989. Of these three reports, only the iy age and that their remuneration cannot be lowered

Fitzgerald inlquiry wer;;r beyolr_]d vyhgt miggt be tern;ed tgeduring their term. For more than 200 years that has been one
conventional approach to police independence and madegne comerstones of the British Constitution. But these days

number oflrecgmn&enﬁat;ons which ha\;etbzen j{?lmfe“]e”,t ere are those who are saying that judicial independence is
in Queensland and which are encapsulated in the following) ey \ell, but judicial accountability is also an issue which
extract from the report of that commission. Fitzgerald sai ust be addressed and an appropriate balance must be struck
that: between the two.

Ministers can and should give directions to the Commissioneron  No-one would accept, | suggest, with equanimity the
any matter concerning the superintendence, management and ’ X

administration of the force. The Minister may even implement policyprOposaI that judges be put on short-term contracts. It Seems
directives relating to resourcing of the force and the priorities thatd me that no-one would relish the prospect of appearing
should be given to various aspects of the police force and will havéefore a judge on a charge, for example, of causing death by
responsibility for the development and determination of Overa"dangerous driving during the heat of an election campaign in
policy. which law and order issues had become significant if the
At the same time, Fitzgerald recommended that the accountfrdge presiding over the case was a judge whose appointment
bility of the Minister for Police was to be strengthened bywas coming up for renewal at or about the time of that
requiring policy directives from the Minister to the Commis- glection, because there is the possibility of the judge’s
sioner to be either entered on a register or tabled in Pafeappointment being a factor which came into his decision,
liament through the criminal justice commission and itsor, more likely, there would be the perception in the public
parliamentary committee. mind that the possibility of renewal of the contract played
Itis worth recalling some of the circumstances in Queenssome part in the way in which the judge decided the case.
land which led to the Fitzgerald inquiry. When the Bjelke-  one can well imagine circumstances in which a police
Petersen Government was in power, a South Australian poliGemmissioner, who is coming up for reappointment, might
officer, Ray Whitrod, was appointed Commissioner. Whitrodmake decisions which, in the public mind, could be interpret-
adopted what is described as an unacceptably independes as being decisions designed to secure his reappointment—
line in limiting the scale of police response to political jy other words, politically popular decisions rather than
demonstrations over the Springbok rugby tour in 1971 angecisions which might be in the general interests of the
the Vietnam War. Whitrod refused to accept a Governmengommunity. There is a conflict of duty and interest in these
cajolery, it might be termed, in relation to an inquiry into cjrcumstances: on the one hand, the interests of the Police
police behaviour on a hippy community. A crisis developedcommissioner in making a decision which will be favourable
and Whitrod was forced to resign and the more subservien the Government, thereby advancing his own personal
Police Commissioner, Terence—later Sir Terence—Lewisinterest; and, on the other hand, the duty to the community

was appointed, first, as Assistant Commissioner againg resolve issues in the interests of the whole community and
Whitrod’s wishes which precipitated Whitrod's resignation not in the Police Commissioner’s personal interest.

in protest. Ray_V\_/hitrod, who in my _opinion is a fine p_olice I lament the fact that we are seeing, in the passage of this
officer and exhibited that degree of independence which thFegisIation, the passing of a tradition which has served us

community should expect of its Police Commissioners, madg o commissioner Hunt. the incumbent Police Commis-

theblf'olrllov(\in.rlgtr(]:or;l\me;ntllln a;lectur?a i;%ga\(e ?nd Wh'Ch 'Ssioner, has been an outstanding officer and has maintained a
published in 'e u§ ra |a.n (?urna 0 r'|m|no O_gy_' very high degree of public confidence in the South Australian
From the police point of view if the Executive, as distinct from pglice. It is appropriate that, having announced his intention

Parliament, takes to itself the authority to instruct the police whe ; ; ; ; _
they are not to enforce the law, as in the Adelaide incident [ther o retire, Parliament should consider the terms of his succes

speaking of the moratorium incident], then the rule of law couldSOr freed of any personal considerations.

collapse and make mockery of each officer’s sworn oath to uphold  What we are doing here is falling into line with what has
the law. happened in most other States of the Commonwealth. If
The subsequent career of Terry Lewis is, of course, wellmemory serves me correctly, Victoria and Tasmania have not
known and the events in Queensland which followed the/et placed their commissioners on contracts, but the new
appointment of a corrupt Police Commissioner who had ananagerialism has taken over elsewhere: it has been on the
close relationship with the Government—an unnecessarilgscendancy not only in relation to police administration but
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in relation to the Public Service generally and tenure fothe law on self-defence and excessive self-defence and
academics, and now we are seeing it in the police. inserted it as section 15 of the Criminal Law Consolidation

As | said, the question is one of striking a balance betweeAct. This was a provision unique to South Australia.
independence and accountability. There is no doubt that the This statutory version of the law appeared to have
measure now proposed is designed to enhance the account@erated in a satisfactory manner until the decision of the
bility of the Police Commissioner in relation to his perform- South Australian Court of Criminal Appeal iGillman
ance. | do not believe that the Bill contains provisions which(1994) 62 SASR 460. In that case, the Court of Criminal
are inimical to the public interest and | do not believe thatAppeal stated that it found section 15 far too complicated and
independence will be sacrificed. Of course, there will bémpossible to explain to a jury. Since that time, two chief
some diminution in the independence of the Police Commisgiustices and the judges of the Supreme Court and the Director
sioner, but it is in the interests of increasing accountabilityof Public Prosecutions have called on the Government to
Accordingly, and not without some regret because we aramend the legislation as soon as possible. The basis for that
passing from an old tradition, | support the Bill and congratu-call is that the combination of the burden of proof beyond
late the Minister for introducing it. reasonable doubt and the absolutely subjective nature of the

test placed an impossible burden on the Crown.
The Hon. J.F. STEFANI secured the adjournment of the  In the more recent case Béremanearlier this year, the

debate. trial judge, Mr Justice Lander, discussed the meaning of the
existing section 15 of the Criminal Law Consolidation Act

CRIMINAL LAW CONSOLIDATION (SELF with counsel for the prosecution, Ms Ann Vanstone QC, and

DEFENCE) AMENDMENT BILL defence counsel, Mr Michael David QC (as he then was), in

the absence of the jury. It is obvious from the transcript that

The Hon. K.T. GRIFFIN (Attorney-General) obtained gl parties were having difficulty with that part of the section
leave and introduced a Bill for an Act to amend the Crlmlnaldea”ng with excessive force being used in self-defence. At

Law Consolidation Act 1936. Read a first time. one point the judge, in what appeared to be a mood of
The Hon. K.T. GRIFFIN: | move: frustration, in relation to section 15 said, ‘It is a shocking
That this Bill be now read a second time section.’

Until 1991, the law in relation to self-defence in South It is quite clear that the law on self-defence must be
Australia was the common law of self-defence. That lawchanged. If that is not done, prosecutions which ought to
required that a person defending his or her person or properucceed on any reasonable assessment of the facts will fail
exercise reasonable judgement and use reasonable force. Bl unwarranted acquittals will ensue. Trial judges will
deceptive simplicity of the common law is summed up in thecontinue to struggle to explain the difficulties and juries will
following quotation: struggle to understand them. There will be more appeals and

The question to be asked in the end is quite simple. It is whethelne complexity of the law will cause expense which should
the accused believed upon reasonable grounds that it was necesshey avoided. Therefore, a major objective of this Bill is to
in self-defence to do what he did. If he had that belief and therewermemify the complexities, and remove or simplify them
;%%Su"tq;fglﬁqg{%‘f%z;o{] g’i g;gtmgdlt‘gy{;ﬁ Le(;hr}ttrgﬁsonable do“bbvlthoyt creating prejudice to generally law-abiding citizens

. . i . who, in unforeseen circumstances, may have to use force to

So said the High Courtin 198Z¢ceviq1987) 162 CLR 645 4efend themselves and their property.
at661). Butit was not quite so simple as it appeared. Indeed, ap overriding consideration in this proposal to clarify the
in that very case, the High Court o_verturned its own deC|S|on§dW is a desire to ensure that generally law abiding citizens
over the past 30 years on excessive self-defence on the bagig not prejudiced. Ultimately, it will remain the prerogative
that, although the principle was right, the law was sogf the jury to determine whether or not to agree with a
complicated that it was not possible to explain it to a jury. gefence of self-defence but, while this the case, it is neverthe-

_ Inlate 1989, concerns began to emerge in this State th@iss important to make the law as intelligible as possible to
victims of crime had been treated as criminals for takingprdinary citizens.

reasonable measures to protect themselves. In the event, thisThe " major substantive change from current law in

turned out not to be the case. However, in response tgection 15 is that, for an acquittal, the force used by the
petitions with thousands of signatures, in July 1990 Parperson in self-defence must be objectively reasonable on the
liament approved the establishment of a parliamentary selegicts as he or she believed them to be, rather than, as
committee on self-defence and related issues. The selegéction 15 currently states, it suffices if the person genuinely
committee presented its final report to Parliament oOrhelieves that the force used was reasonable in all of the
13 December 1990. The report contained a number fjrcumstances.
recommendations including: This change, on a balanced assessment of its practical
* that the law in relation to self-defence and defence okffect, should not cause any concern. It does not put South
property be codified and placed in the Criminal Law Australian law back to the unsatisfactory common law
Consolidation Act; position from which all parties agreed to move in 1991. It
that the justification for the use of force by a person actingyrings South Australian law into line with that of all other
in self-defence or defence of property be assessed on thiustralian jurisdictions and with the law in the United
basis of the facts as the person genuinely believed theingdom and Canada. Further, it is in accordance with the
to be rather than, as under the common law, as the persegcommendations of the Model Criminal Code Officers

reasonably believed them to be; and Committee (a body which has reported to the Standing
that the partial defence of excessive self-defence b€ommittee of Attorneys-General on, among other matters,
codified. the general principles of the criminal law), the English Law

The result of this process was the Criminal Law Consoli-Commission, the Canadian Law Reform Commission and the
dation (Self-Defence) Amendment Act, 1991, which codifiedEnglish Criminal Law Revision Committee. In this Bill, the
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use of force to defend oneself or one’s property requires theould depend on whether the jury could come to the
jury to assess the situation on the facts as the defendaatnclusion that the Crown had proved beyond a reasonable
genuinely believed them to be. If, on the basis of the defendoubt that Gail did not honestly believe that the stabbing was
dant’s genuine belief, the force used was ‘over the top’ thetoth necessary and reasonable for her own defence.
it would not be acceptable. I have picked this example for a number of reasons. First,
The principle behind requiring at least some form of pro-it represents the reality of the kinds of situations with which
portional response has been expressed in the following wathis Bill deals as well as the examples based on home
Self-defence is founded on the principle that it is right and propefnvasion which have attracted a much higher level of
to use force, even deadly force, in certain situations. The source gfublicity. The violence is between people who know each
the right is a comparison of the competing interests of the aggresseyther, both are affected by alcohol, there is only one side to

and the defender, as modified by the important fact that the aggres: - : -
is the one party responsible for the fight. This theory of the defencsg{e story because one of the participants is dead—and the

appears to be a straightforward application of the principle oflessefPViqe.nce is not all one way. Sepond, place yourself in the
evils. . . The required balancing of interests of the defender againgtosition of trying to assess the evidence. Under current South
those of the aggressor is expressed in the unquestioned assumptiggstralian law, the Crown has to prove beyond a reasonable

that defensive force must be reasonable and proportionate to tl fraee
threat. Though deadly force might be necessary to avert a minl%ﬁjlgbt' trt;at, V\;]hatepl/er the real facts, Gé}" dl|1d not hon;astly
assault. . . it is clearly disproportionate to the threat and thereforBelieve that what she did was necessary for her own defence.

impermissible. (FletcheRethinking Criminal Law1978) at 857- How is the prosecution ever going to be able to do that?

858). Under the Bill, the task of the prosecution is to prove beyond
Professor Glanville Williams explained the principle at work & reasonable doubt that, on the facts as she believed them to
in the following way: be, what Gail did wasithernot necessary in her own defence

... ifthe only way a weakling can avoid being slapped in the fac®" that her response was not reasonably proportionate to the
is to use a gun, he must submit to being slappedthe use of the  threat that she believed to exist.
gun may be ‘necessary’ to avoid the apprehended evil of being However members feel about this debate and this area of
slapped, but it is disproportionate to that evil, and therefore unlawfuliy\y, | ask that they remember this example. This is a part of
... The proportionality rule is based on the view that there are somg__’ . : : .
insults and hurts that one must suffer rather than use extreme forcE:e reality of self defence as it W(_)rks (pr does not work in
if the choice is between suffering the hurt and using the extreméNe courts year after year. Home invasions are real, but they
force. The rule involves the community standard of reasonablenesare rare by comparison to the sad reality of drunken violence
(Textbook of Criminal Law1978) at 456) between those who know each other well. That is why this
| propose to provide members with two examples to givegGovernment—and this Parliament—have rightly placed an
some air of reality to what might otherwise seem an undulyemphasis on the prevention and punishment of domestic
theoretical or political exercise. The facts that | am about toviolence.

recite are real. The first comes from a case caeadridge My second example iillman (1994) 76 A Crim R 553.
(1992) 94 Cr App R 367. | will explain why | have chosen The deceased was beaten to death with an iron bar, having
this example in a moment. been hit by a minimum of seven blows to the head. A number

Gail and Tony began a relationship in 1988 and started tof withesses, passing in motor vehicles, saw the deceased and
live together in 1990. The relationship was a stormy one fronthe accused having a fight in the street at about 6 a.m. Some
the very beginning. Tony was diabetic and, while reasonablef the witnesses’ evidence suggested that the deceased was
when sober, drank too much and failed on those occasions &itacking the accused with some sort of stick or like weapon.
keep his blood sugar under control. He then became abusividne accused presented at Casualty at the Royal Adelaide
and violent. There was ample evidence that on such occasiohkspital some 15 minutes later. He was drunk and had some
he struck Gail and grasped her around the neck. On Octobarinor injuries. The accused said that he was attacked by the
14, 1990, he went out and came home very drunk. Gail hadeceased with an iron bar, that he had wrestled the iron bar
also been out with friends and was not sober. They quarrellelom the deceased and hit him one or twice.
and she stabbed him in the chest with a knife. He died as a Here too is the reality of violent crime, this time a
result. different kind of reality from the last example. If we leave

According to Gail, Tony was generally violent towards aside domestic violence for a moment, the next large category
her, pulling and grabbing her and trying to strangle her. Shef violence in our society is between males, usually drunken
stabbed him because he was choking her. She said "l couldr@hd usually in public. Think about the ambiguities in this
breathe tidily." He kept saying "I'm going to kill you, you example. The deceased is beaten violently about the head
[expletive deleted]." He would not let go, she panicked andvith an iron bar and killed. The person who did at least some
stabbed him. A medical examination of Gail showed aof the beating was drunk and can remember only hitting out
reddened line on the left side of her neck consistent with @ self defence once or twice. If the truth be told, he cannot
necklace being pulled and broken, but she displayed none ofcall much more. He thinks that others may have been
the classical symptoms of a serious attempt at strangulatiomvolved in the attack on him—but none of the witnesses saw
She was tried for murder and argued that she acted in sel&ény of that. His own injuries were not serious. There was no
defence. obvious motive for any of this violence. The accused did not

This was an English case. Under the law which this Billgive evidence.
seeks to enact, she was convicted of manslaughter by a jury. What are we as a hypothetical jury to make of this? Let
That necessarily means that the jury did not accept hess suppose that we accept that the Crown cannot prove be-
argument of self-defence. On appeal, the conviction wagond a reasonable doubt that the deceased attacked the
overturned because the trial judge did not direct the jury thaaccused with an iron bar. Let us accept that the accused
the response of the accused to the attack had to be assesbedestly acted in self defence. Now the question is—under
on the facts as shkelievedthem to be. That factor will currentlaw, canthe Crown prove beyond a reasonable doubt
remain the law under this Bill. The result under the law thathat, drunk and confused as he was, the accused did not
South Australia has at the moment cannot be predicted. Alonestlybelieve that lethal force—a dozen blows to the head
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with an iron bar—was the right thing to do? Or would your believed the conduct in question was necessary and reason-
answer be different—and perhaps better—if the question was 318329df0f a defensive purpose even though excessive force was
whe;her the Crown could prove beyond a reasonable doubt A pe'rson will not be taken to be acting for a defensive
that it was unreasonable on those facts for the accused to beat purpose within this section if he or she resists a person
the deceased to death with an iron bar? Which question purporting to exercise a power of arrest or other law en-
makes you more comfortable about acceptable social ~ forcement power or resists a person who is responding to an
standards? How many times do you think that this kind of unlawful act (a%aurr:sthperson or property) CO'I“m'“%d by the
scene is played out in courts annually? My answer is that | ggﬁﬁﬂe?; tge\?iIE\I/((:ES toﬁ Eggss%r;]:bﬁa p;rc%n%g etf]ztt tﬁep%rfh%r:
think that the force used must be reasonably proportionate to person was acting unlawfully.

the threat as the accused genuinely believed it to be—and that ~ 15A. Defence of property, etc.

is what this Bill is designed to achieve. This proposed section provides that it is a defence to a charge of

: ; an offence if—
! wish to make On.ly one more observation. In the debate 7 the defendant genuinely believed the conduct in question was
which has occurr_ed in rglatlon to what the Government was necessary and reasonable to protect property, to prevent or
proposing to do in relation to self-defence laws, two cases terminate criminal trespass (defined in proposed subclause
have been used most frequently. The first is the case of  (3)) or to make or assist in a lawful arrest; and
Kingsley Foreman who was tried for murder and acquitted by ~ the C‘?”dducrt] was, the circumstances a5 }]he de";e“dﬁm
a jury. He was in a service station when a youth with what ~ HSts=Vet ;eenT"ﬁ%ly%eﬁ;?}égrgfggitsetto the threat that the
appeared to be a firearm robbed the cashier, turned and fled,  f the conduct in question resulted in death, the defence is
although he appeared to turn as he reached the door. The jury  only available if the defendant did not intended to cause death
made the decision in this case and this proposed law would and did not act recklessly realising that death could result.

; ; o This section, like proposed section 15, provides a partial
not preclude a jury from making the same decision. The defence to & charge of murder (reducing the charge to

second case involves the 80 year old man, previously the  manslaughter) where the defendant genuinely believed the
victim of a break in, in a wheelchair at night, who shot a conduct in question to be necessary and reasonable for a
young burglar. The DPP decided that it was not an appropri- purpose specified in the section and did not intend to cause
ate case to prosecute. Self-defence played a part in that In a%%?ttigr? utgcgjt?lege%gﬁzssl\()%(f:?f;/cfﬁatonce the defence is raised
decision. Again, the proposed law is not likely to provide aye crown has the burden of excluding it beyond a reasonable doubt.
basis for any different outcome. It is not sensible to try to

distinguish in law between "home invasion"” situations and  The Hon. R.R. ROBERTSsecured the adjournment of
others. Any attempt to define, in a principled and comprethe debate.

hensive manner, what constitutes a "home" and what

constitutes "invasion” for these purposes is doomed to fail. RETAIL SHOP LEASES AMENDMENT BILL

In addition, people in this situation are really motivated by

a mixture of defensive motives, for both person and property. The Hon. K.T. GRIFFIN (Attorney-General)

In so far as it is possible to distinguish these motives, the Bilbbtained leave and introduced a Bill for an Act to

attempts the task. In the end, though, the 80 year old believeainend the Retail Shop Leases Act 1995. Read a first time.
that his personal safety was at stake and that is precisely what The Hon. K.T. GRIFFIN: | move:

the general principle seeks to address. That this Bill be now read a second time.

The formulation of this Bill has involved consultation The Joint Parliamentary Select Committee on Retail Shop
with, in particular, the judges of the Supreme Court. They]-eases investigated retail shop leasing issues and reported to
and the Chief Judge, Chief Magistrate, Director of Publicthe Parliament in August. The committee heard evidence
Prosecutions and the Bar Association, have supported tHem 33 witnesses and received 47 written submissions from
general principles involved. The law has to be explained tinterested people and organisations. The Government had
ajury in terms which a jury can understand and apply. In thelready moved to implement the select committee’s recom-
end it is the jury which has to make the decision and that isnendations in relation to the resolution of disputes before the
as it should be. The jury represents the community and makesmmittee reported.ln September the new mediation scheme
decisions for and on behalf of the community. for retail shop leasing disputes was launched. In addition, as

I commend the Bill to the House. | seek leave to have theecommended by the committee, the regulations were
detailed explanation of clauses insertetHmnsardwithout ~ amended to bring Landlord and Tenant Act leases within the

my reading it. ambit of the mediation scheme.
Leave granted. This Bill responds to a number of concerns identified by
Clause 1: Short title the committee as legislation requiring change. The amend-
This clause is formal. ments are designed to improve the operation and effective-
Clause 2: Substitution of s. 15 ness of the Retail Shop Leases Act and to ensure that lessees

This clause repeals current section 15 of the principal Act an ; ; ; ; ;
substitutes two new sections as follows- thave as much information as possible prior to making a

15.  Acts directed at the defence of life, bodily integrity or d€cision whether or not to enter into a lease and are then to

liberty be able to make an informed decision knowing the conse-
This proposed section provides a defence to a charge of aguences if a lease is entered into. The key feature of this Bill
offence where— is that it provides for a statutory right of first refusal for an

the defendant genuinely believed the conduct in question wag, . .. . :
necessary ang reasonéble for a defensive pur%ose (ie. S§ isting tenant who has no right or option to extend the lease.

defence, defence of another or prevention or termination ofl Nis right is unique in Australia.
unlawful imprisonment); and The provision attempts to weigh the needs and relative
the conduct was, in the circumstances as the defendamargaining positions of the lessor and the lessee. It will apply

gg][gﬁg’:gt tgheenmui;(c)el)?eb'eﬁg/zgr:g)giitgt to the threat that thg, e, mstances where the lessee has no right to renew the

The proposed section also provides that a charge of murdégase, or no further right to renew the lease and the lessor
will be reduced to manslaughter if the defendant genuinelyproposes to continue to lease the premises for a business of
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substantially the same kind as that conducted by the existing In addition, there are a number of technical amendments
lessee. It will require the lessor before entering into a leas® the Act. One minor but, nevertheless, significant amend-
with another prospective lessee to offer the existing lesseeraent is that the name of the Act has changed to the Retail and
new lease on terms that are no less favourable to the less€emmercial Leases Act, a hame which better reflects the
than those offered to another prospective lessee. The statutaynbit of the Act.

right of first refusal will be available only so far as itis | seek leave to have the detailed explanations of the
necessary to bring the aggregate period of occupation up tauses incorporated iHansardwithout my reading them.

10 years if that is what the lessee wishes. To weigh the Leave granted.

interests of lessors the Bill provides, as the select committee Explanation of Clauses

recognised would be necessary, a range of reasons for which Clause 1: Short title

the lessor may decline to offer renewal of a retail shop lease., Clause 2: Commencement

- : .__These clauses are formal.
If the landlord requires the repossession of the premises |3 se 3: Substitution of s. 1

for the purpose of renovation or redevelopment or if therhis clause changes the name of the principal AdRétail and
landlord wishes to change the tenant mix in a shopping centt@ommercial Leases Act 1995

or to use the premises for a purpose that will not involve re-_Clause 4: Amendment of s. 3—Interpretation

: ; : s+ T his clause inserts a new definition of capital obligation. A capital
letting for at least six months, or if the lessee has been gull'[)Sbligation is an obligation under a lease or a collateral agreement—

of a substantial breach or persistent breaches of the lease 0T 1o make or reimburse capital expenditure; or

if the continuation of the lease would substantially disadvan:  to fit or refit the shop; or

tage the lessor, the landlord may decline to offer a new lease. to provide fixtures, plant or equipment.

In addition, the lease itself may exclude the application of the __Clause 5: Amendment of s. 4—Application of Act

statutory right of first refusal provided a lawyer acting for theorr]'('f r;lgrl:tsheop;rlc(;p;cs)sffgn??h%n;%lgirr;ntthzﬁzlgicégg é(ra]?ses for a term of

lessee and independently of the lessor certifies that the effect clause 6: Amendment of s. 12—Lessee to be given disclosure
of the provision has been explained to the lessee. statement
In keeping with the Government's view that existing New subsections (2) and (3) set out the matters that are to be dealt

h . . . . eaith in a disclosure statemeriethe statement that is to be given to
negotiated commercial relationships should not be disturbefe |essee before entering into the lease or a renewal of the lease).

or interfered with retrospectively, this provision will only The form of the statement is currently included in the schedule to the
apply to leases entered into after the commencement of tHct. However, greater flexibility in the form of the statement is

: e v ; ; esirable and new subsection (3A) provides for the form of the
S'eﬁtloﬂ. le(;e Glovelrnments V.'Ie";’] alslo is that ;[thS sltatutor Ptement 0 be prescribed by regulation.
right should only relate to retail shop leases and not leases 01 c|5,se 7: Substitution of s. 13

a commercial nature. This will be dealt with in the regula-This clause proposes a new section 13 under which a provision of
tions. a lease or collateral agreement under which a lessee is required or
. . R . may be required to undertake a capital obligation or to pay or
In addition to this matter, this Bill also deals with other ¢ontribyte towards the cost of services is void unless the disclosure
matters which were the subject of recommendations of thetatement discloses the obligation and contains an estimate of the
select committee on which there was unanimous agreemetikely cost of complying with it. .
A number of amendments relate to the information requireatiL Clause 8: Amendment of s. 14—Lease preparation costs

- - his amendment extends the definition of preparatory costs to cover
to be disclosed to a potential lessee. A feature of the Ret e costs of a registered conveyancer acting for the lessor. Hence, the

Shop Leases Act is that it contains a disclosure statemelhitation in section 14 on the lessee’s liability for preparatory costs
requiring certain matters to be disclosed to a potential lessewill apply also the fees of a registered conveyancer acting for the
The select committee recommended that it be mandatory fd‘?ssglf- o R lof s. 17

; ause 9: Repeal of s.
a Statement c_i_fr:egal Cor!sequenC(?j to E)jehprOVIdFF‘]d toa lessﬁ;ﬁs clause repeals section 17. The Bill transfers this section to the
orassignee. The committee considered that such a statemgiinosed new Part 4A where it appears as new section 20A.
would alert potential lessees to the key features of a lease and Clause 10: Insertion of Part 4A
the consequences of breach of the lease, warn that orghis clause inserts new Part 4A comprising sections 20A to 20E.
representations should be reduced to writing and warn a Nev?/%oe\i:tiA?]ItZI%IAt‘Ia;rrgglylra:;r%duces the current section 17. This
Ie_ssee tq obtain In_dependent financial and Iega_l ad\(lc_e. This provides (subject to certain exceptions) for a mandatory initial
Bill requires the disclosure statement to contain this infor-  term of 5 years.
mation and to comply with the requirements in the regula- 20B. Statutory rights of renewal ) )
tions about the form in which it is to be presented. Presenta- New section 20B gives a lessee a statutory right of first refusal
tion of the information, particularly the statement of legal & further period of S years.

: L : I 20C. Notice of lessor’s intentions at end of lease
consequences, will be vital if that information is to be used  \ow section 20C requires the a lessor to inform the lessee, a

for the warning purposes envisaged by the select committee. reasonable time before the expiry of a lease, whether the lessor
The Bill requires the lessor to disclose in the disclosure Proposes to offer a renewal or extension of the lease. This new

. L . section corresponds to the present section 47.
statement if a margin is being added to the cost of supply of 20D.  Premium for renewal or extension prohibited

S?TViCGS or if the |_9550r_ is obtaining services at a price New section 20D prevents a lessor from charging a premium for
different from the price being charged to the lessee and, if so, renewal of extension of a retail shop lease. It corresponds to the
the amount of the difference or the method used to calculate Present section 49.

the difference. Current tenancy mix will need to be disclosed, ., 20E. Unlawful threats _
This new section makes it unlawful for a lessor or an agent acting

as well as any proposed changes to that mix. The disclosure for 3 lessor to make threats to dissuade a lessee from exercising
statement will also be required to state whether the lessor is a right or option to renew or extend a retail shop lease.
prepared to give an assurance that the tenant mix will not be Clause 11: Repeal of s. 25

altered. Fit-out requirements will be required to be disclosed%his clause repeals section 25 which provides that a retail shop lease
- - : o ay provide for the payment of a special rent to cover the costs of
along with an estimate of the likely cost of that fit-out. If SUChfitout. This section has now been supplanted by the new provisions

diSC|03ler is not made any lease provisions requiring sucffealing with the imposition of capital obligations on a lessee.
expenditure will not be enforceable. Clause 12: Repeal of ss. 27 and 28
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Sections 27 and 28 have also now been overtaken by the near buts, that there needed to be a first right of refusal, but

provisions dealing with capital obligations. _ __giving the landlord a series of protections which, | note, are
Clause 13: Amendment of s. 32—Lessor to provide auditor'g, the Bill

report on outgoings ) . . .

This clause deals with the report to be given under the lease in | heYy are quite reasonable protections. For instance, a

relation to outgoings. The effect of the amendment is that the repotandlord might want to change the tenant mix and take out a

need not be prepared by a registered company auditor in cases whggeultry shop and put in a dress shop, because that would

the outgoings consist only of council rates, water and sewerage rat%ﬂng more customers through the door—that is fine—or the

and charges, and insurance premiums provided that the report . .
accompagr’ﬂed by the relevant Peceipts. P PO Zndlord might want to rebuild the centre. There are a number

Clause 14: Repeal of s. 42 of those sorts of quite legitimate reasons for a landlord
Section 42 is repealed. This section has now been overtaken by theanting to remove a tenant, but they should not be able to
new provisions dealing with capital obligations. just use the threat of removal to force an unreasonable rent

Clause 15: Repeal of ss. 47, 48 and 49 : _ .
Sections 47, 48, and 49 are repealed. The substance of these sectiﬁ;f%rease' What the Attorney-General has done—and | guess

has now been transferred to the proposes new Part 4A. at his colleagues in the Party room will be intrigued when
Clause 16: Amendment of s. 81—Amendment of the Landlord aritiey read what he has done—

Tenant Act The Hon. R.I. Lucas: The Party room agreed to it.

This clause amends a transitional provision to make it clear that The Hon. M.J. ELLIOTT: The Party room certainly
leases entered into before the commencement of the principal Act dtol L1h hat th il d
which are renewed in pursuance of right or option of renewal grante@idreed to lease renewal. | hope that the Party room will spen

before the commencement of the principal Act fall within the ambitsome time reading new section 20B(4)(d), which provides:

of the transitional provision. A lessor may decline to offer renewal of a retail shop lease under

Clause 17: Repeal of schedule hi ion if a provision of the | I he | from th
This clause repeals the schedule setting out the form of the disclosu&@fbﬁegglt%islsgcrt)ig\.”_sllo of the lease excludes the lease from the

statement. As mentioned above, the form of the disclosure statement . .
is now to be dealt with in the regulations. What the big landlords will do now when a new tenant comes

in is agree to give the tenant a lease, but the tenant must agree

The Hon. M.J. ELLIOTT: I have had an opportunity to never to insist on a first right of refusal within five years,
read through the Bill very rapidly and | want to focus on two because unless they do the landlord will not give them a lease
points. They are in response to the Attorney’s talking abouto begin with. So, all tenants will be offered this deal: ‘Either
a key feature of the Bill being a statutory right of first refusalyou take a tenancy on these terms or you don't get it at all.’
for an existing tenant who has no right or option to extend the'hat means that the first right of refusal which exists in
lease. Having read through the Bill very quickly, | believe it theory will disappear in practice, because, almost without
is quite plain that clause 20B provides the world's two largesexception, landlords will insist on putting that clause into a
loopholes in relation to the statutory right of first refusal.tenancy agreement. What a great little loophole! It has made
People need to appreciate why the first right of refusal waa farce of it. | believe that the Party room after quite vigorous
being sought. The classic example of what happens is a tenatliscussion said that there should be a first right of refusal, but
coming up for their first renewal has a landlord telling themthis essentially eliminates it.
that they want a 30 per cent rent increase or there willnotbe For good measure, there is also new section 20B(1)(a)
a renewal of the lease. The tenant says, ‘Look, if | pay thajvhich provides:
much | am going to go broke or, alternatively, | am simply A jessee under a retail shop lease entered into after the com-
not going to make a profit. The landlord’s response is ‘Takemencement of this section will, by the end of the term of the lease,
it or leave it' and the tenant then is in a position, havinghave been in occupation of the premises for at least five years, but
already spent five years and sometimes quite a deal longéfss than@.....
of deciding whether they are going to walk away from al cannot understand the logic that says that a first right of
business in which they have made a significant investment irefusal after five years is reasonable. If a landlord has a better
both financial terms and in terms of their labour and theiuse for the premises, it is bad luck, but you will be able to
family’s labour, etc., and sometimes often have their houseegotiate a fair market rent—and that is essentially what they
mortgaged as well. Or do they pay this increase in rent thawill do—but at 10 years or at any time after that, forget it.
they simply cannot afford? Either it is right or it is not. Either it is right at five, 10, 15

The select committee was quite clear on this issue. land 20 years, or it is not right at all.
recommended five to one, with the one opposing voice being The Hon. T.G. Cameron interjecting:
the Attorney-General, that there should be a first right of The Hon. M.J. ELLIOTT: It is not forever. Clearly, a
refusal, recognising that the landlord still must have rightsbulldozer will go through the shopping centre within 40 years
All it was seeking to do was really to level the playing field or probably less of construction.
a little and give some balance. Basically, the landlord should The Hon. R.I. Lucas: Have you ever run a shopping
not have been disadvantaged in terms of getting a fair priceentre?
because if the landlord could get someone else to come in The Hon. M.J. ELLIOTT: Don'tbe ajoke. In much less
who is prepared to pay a higher rent, the landlord could déime than that, the landlord will have changed the tenancy
that. All the first right of refusal was supposed to be aboutnix, and in much less time than that most of the tenants will
was, if the tenant said, ‘Look, | won'’t pay your rent increase’,have left, anyway. The reality is that anyone who goes
the landlord could not just offer a lower rent to someone elsebeyond five years will stay for about 10 or 15 years, but
But I tell you that is precisely what happens now. Sometimesprobably not much beyond that. The Property Council has
having asked for a 30 per cent increase, the landlord hdsad its way and had those two new sections inserted which
actually given someone else a rent lower than the initial renactually remove that right. From reading todagdvertiser
This has happened on a number of occasions. It is one of ths quite plain that the Property Council has been consulted
great rorts that have been going on, and major companies a number of occasions. Small retailers have not been
have been involved. The committee saw it as a contemptibleontacted once. | rang them a short while ago, knowing that
thing, and it made a very strong recommendation, with no ifshe Bill was being introduced, to ask them whether they had
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been consulted. They have not been consulted. | do not knowhhursday 21 November, at which it would be represented by
about the RTA, but the small retailers have not been corthe Hons. M.J. Elliott, P. Holloway, Diana Laidlaw, Anne
sulted at all, and the Property Council has been seeing drafisevy and A.J. Redford.

We know what has been going on. There has been a bit of

window dressing about the first right of refusal and then new LEGAL PRACTITIONERS (MISCELLANEOUS)

sections inserted creating loopholes so wide that it makes first AMENDMENT BILL
right of refusal non-existent. ) )
The Hon. T.G. Cameron interjecting: Adjourned debate on second reading.

The Hon. M.J. ELLIOTT: It is not a sop to them, (Continued from 13 November. Page 497.)

because they will see straight through it. | am sure that ) .
anyone with half a brain will see through this very quickly, . 1he Hon. R.D. LAWSON: I support the second reading
f the Bill, which makes two amendments to the Legal

so at least half the backbench will be in revolt very soon. Thi - i .

was the single most important issue before retailers. There [ractitioners Act. The first amendment to section 11 was

no doubt that there were 14 recommendations for change f§ompted by the recommendation of a committee appointed
y the Law Society. The amendment will enable the deleg-

the legislation. On reading the Bill, most of those recommen=>. f inf . f1h .
dations appear to have been addressed by the Bill, but not 10N Of certain functions of the Law Society to a company.

of them. This issue, above all others, was the importantonét, is envisaged that_the p_rofessional indemnity scheme
because if a tenant gets the threat, ‘I will not renew you,(:onducted by the society will be henceforth conducted by a

lease’, the tenant will not enforce any other right they haveeParately incorporated company. Itis worth putting on the

been given, because they cannot afford to. It makes a far¢§0rd that the Law Society, for a number of years, has

of the whole retail tenancy legislation. | argued that fact Wherpondgcted agrolfesf;ionﬁll ind(Tmnity_i_nsuran_ce r?_cheme forhits
the legislation was previously before Parliament. Unless th@1€mpers and also for all legal practitioners in this State. The

Government does something about the lease renewal, afy fe§5|onal indemnity s.c.heme has operated to the benefit of
other so-called right it gives tenants will not be enforced. It1€ clients of legal practitioners. .

is simply not worth it, because the one thing tenants cannot The annual contributions made by legal practitioners are

afford is not having their lease renewed at the time ofotinsubstantial. The premium in 1995 for a legal practition-
renewal. er was, including an administration fee, $3 448. In 1996, the

I have focused on the key issue. This is the most appallingremium fell sliggtly tz ig’ 2?11' In 1997, asbahr?fsullz 0;
piece of two-faced legislation that | have ever seen in my life! eg:cotlapons r::on uczje q y the socf|ety on benalt o t'l?
One would usually expect loopholes to be subtle, but this j@r0fession, the standard premium for a practitioner wi

not subtle at all. When | heard that we were going to get firsfeduce 0 $2780. The amount required to be paid by legal

right of refusal at last—a first in Australia—I thought that the Practitioners for their own compulsory insurance is not
nsignificant, and the market for professional indemnity

Government had done a truly wonderful thing. | believed that : it d hat volatil

the Party Room had prevailed because it was in contact witfSUrance Is competitive and somewnat volatiie. .
people who were hurting badly. From time to time | am Premiums have risen fairly regularly and steadily
criticised by the Leader of this place for not congratulatingTom 1988 when they were $1800a year for standard
the Government more often. If it had not been for those twdractitioners. Fortunately, the number of claims made against
new sections | would have been praising the Government, biff€ Scheme has been falling in recent times. In 1992, there

the fact is that it has not done what it pretended to do, an¥€re 276 claims; the following year, 226; in 1994, 216; and
that is a grave disappointment. in 1995, the number of claims was reduced to 182. The

The Hon. T.G. CAMERON secured the adjournment of largest category of claims, which was once a failure to issue
e proceedings within time, has fallen as a proportion of total

the debate. . S . .
claims, and the most significant area of claims now arise out
IRRIGATION (CONVERSION TO PRIVATE of commercial matters. The society’s recommendation that
IRRIGATION DISTRICT) AMENDMENT BILL it be permitted to delegate its powers to a separate incor-

porated company is reasonable, with no countervailing
Received from the House of Assembly and read a firsflétriment to the public interest.

time. The second amendment deals with section 57 of the
guarantee fund. It will allow money from the guarantee fund

ANIMAL AND PLANT CONTROL to be used for educational and publishing programs conducted
(AGRICULTURAL PROTECTION AND OTHER for the benefit of legal practitioners or members of the public.

PURPOSES) (INTERIM CONTROL BOARDS) This is a somewhat more controversial measure and, notwith-
AMENDMENT BILL standing that | support it, it is worth noting that what is being

done here is largely the use by legal practitioners of interest
Received from the House of Assembly and read a firsen their clients’ money for purposes which at first blush

time. might appear to be for the benefit of the legal practitioners
themselves. It ought never be forgotten that the interest on

LOCAL GOVERNMENT (CITY OF ADELAIDE) trust accounts, strictly speaking, is money belonging to
BILL clients of lawyers and not to the lawyers themselves. It is

worth examining the figures for the Legal Practitioners
The House of Assembly requested a conference, at whicBuarantee Fund, the most recent being for 30 June 1996 and
it would be represented by five managers, on the Legislativpublished in the annual report of the Law Society for that
Council’s amendments to which it had disagreed. year.
The Legislative Council agreed to a conference, to be held Income in 1996 from the statutory interest account was
in the Plaza Room of the Legislative Council at 8.30 a.msome $454 000; the special interest account contributed about
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the same; interest from investments contributed aboutom educational programs for professional people such as
$1.3 million; and a certain proportion of practising certificatelawyers, because one would hope that those educational
fees—$317 000—was another large contributor. In all, th@rograms will have the effect of increasing compliance with
income of the fund was $2.6 million: $860 000 of that wasregulations, better professional services and the like. It is
expended from the guarantee fund, $201 000 was spent on teavisaged in the new measure that these educational publish-
inspection of solicitors’ trust accounts, the managersing programs may also be for the benefit of members of the
supervisor expended about $90 000, and $100 000 was spgntblic. | would be interested to hear from the Attorney what
on disciplinary matters, mostly on remuneration for membersype of programs are envisaged as being for the benefit of the
of the discipline tribunal. public in this area and, likewise, what type of programs are

Complaints expenditure amounted to about $639 000, arnvisaged as coming within the purview of this new provi-

total expenditure was $1.8 million, leaving a surplus for theSion. )

last financial year of $750 000 as against the deficit in the The important fact is that no payment can be made from
previous financial year of about $300 000. A principal sourcéhe guarantee fund except with the authorisation of the
of income, as | mentioned, was the statutory interest accourfittorney-General, and in that respect the Attorney will be the
and it yields, as | read the figures, some $1.2 million a yeaustodian of the public interest and will require the society
and that is clients’ money. The sum of $1.2 million is theto appropriately expend any funds for release for this
interest paid to the Legal Practitioners Combined TrusPurpose. | support the second reading.

Account.
It will be seen from these figures that substantial amount The Hon. K.T. GRIFFIN (Attorney-General): | thank
9 embers for their indication of support for this Bill. So far

are allocated from the combined trust account to the Legal"y " estions raised by the Hon. Robert Lawson are
Practitioners Guarantee Fund, with the consequence that t Bncerned. | will endeavour to clarify the issues by letter

funds we are dealing Wit.h under clause 57 are I.argely but NQ4ther than on the run. As he has observed, the approval of
exclusively moneys of clients. It should be mentioned that th rograms upon which' moneys may be exp,ended from the

Legal Practitioners Guarantee Fund includes not only intere arantee fund is in the hands of the Attornev-General. and
from statutory interest accounts but other matters such assure him that caution. rather than genyerosity is’ the
prescribed fees, costs recovered by the Attorney-General, alYatchword. At least in terrﬁs of the approach that I’would

money th"’.‘t the society thinkg fit to i!“?'“de in the guarante ke, there would need to be a demonstrated link between the
fund, and income and accretions arising from investment o rogram and ultimately the benefit of the public. | will deal

the money constituting that fundj with any other issues by correspondence and certainly before
Moneys can be applied, subject to the approval of thgne Bill'is passed in another place.

Attorney-General, for certain purposes. Those purposes are gi|| read a second time and taken through its remaining
outlined in section 57(4). Hitherto they have not includedstages_

amounts for education programs, publishing and the like. |

support the inclusion of those programs, notwithstanding that ADJOURNMENT

not all the funds are sourced from the legal profession, which

will be the principal immediate beneficiary of such At 5.44 p.m. the Council adjourned until Tuesday
educational programs. Ultimately, the community will benefit26 November at 2.15 p.m.



