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reality is that our schools are a reflection of young people
LEGISLATIVE COUNCIL who come from families who live in the real world outside

our school communities, and they bring with them behaviours
that they have learnt from their home and family environment
. and perhaps also from watching television, cinema and a
2 l-ghpegR;%I?ei':LES;;répeter Dunn)took the Chair at variety of other med_ia_forms. So, we do have continuing
' o ' levels of problems within our school system.
NURSES BILL This is the same report on which | issued a public
statement earlier this year. | highlighted a very positive aspect
A petition, signed by 4680 residents of South Australia0f the report which indicated—and | will paraphrase,
concerning certain issues raised in the Nurses Bill 1997, an@ithough | am happy to get the press statement | made at the
praying that this Council will ensure that the legislation takedime and the copy of the sections of the report—South
into account the issues raised in the interests of the public arfitstralia as having the best programs and policies of all the
nurses of South Australia, was presented by the Hon. Sandgates and Territories in the area of combating sexual
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Kanck. harassment. | am delighted on behalf of the department,
teachers and officers within the department to have that
RECREATION AND SPORT DEPARTMENT acknowledgment from the Australian Council for Educational

Research about the quality of the programs that we have
The Hon. K.T. GRIFFIN (Attorney-General): | seek  within our Government schools.

leave to table a ministerial statement made by the Minister for Of course, more needs to be done. | do not think that, by
Recreation and Sport in another place this day on the subjestying more needs to be done, we need to go off and

of the appointment of the Chief Executive. completely redraft policies and programs. By and large, as the
Leave granted. report acknowledges, the programs in South Australia are
very effective. We just need to ensure as best we can that all

TELEPHONE TOWER, COBBLERS CREEK our schools, teachers and staff, and then importantly our

students, have a commitment towards those programs.

| am happy to obtain a copy of the particular sections of
e report which acknowledge South Australia’s lead in this
rea and share that information with the honourable member.
conclude by agreeing that more needs to be done and that
the department will do all it can in collaboration with its
teachers and staff to try to make our schools as harassment
free as they possibly can be.

The Hon. R.I. LUCAS (Minister for Education and
Children’s Services): | seek leave to table a copy of a
ministerial statement made by the Minister for Housing am%
Urban Development in another place today on the subject q
the Commonwealth Telecommunications Act.

Leave granted.

QUESTION TIME
CUTTLEFISH

SCHOOLS, SEXUAL HARASSMENT )
The Hon. R.R. ROBERTS:| seek leave to make a brief

The Hon. CAROLYN PICKLES: |seek leave to make explanation before asking the Attorney-General, representing
a brief explanation before asking the Minister for Educatiorthe Minister for Primary Industries, a question about the
and Children’s Services a question on the subject of sexugmttlefish industry.
harassment. Leave granted.

Leave granted. The Hon. R.R. ROBERTS: In the past few years much

The Hon. CAROLYN PICKLES: A report entitled discussion has occurred about the fisheries situation in South
‘Gender in School Education’, based on research by théustralia. On numerous occasions we have raised questions
Australian Council for Educational Research, says that nearlgf fisheries management and research in this place.
half the State's secondary schools claim that verbal sexual Members interjecting:
harassment is common in their schools. While South The PRESIDENT: Order!
Australian results were generally favourable compared with  The Hon. R.R. ROBERTS: It seems that every time we
other States, which | am pleased to see, results showed thaention prawns the Hon. Legh Davis has to expose himself
45 per cent of boys and 44 per cent of girls reported thaand show how good he is at being a prawn. It is encouraging
verbal sexual harassment occurred often, and touching ¢ see an opening fishery. Early in June this year | was
pinching was reported by almost 10 per cent of primaryapproached by a number of fishermen, recreational and

school girls. My questions are: commercial, from the Spencer Gulf region who expressed
1. Does the Minister believe that these levels of harasssoncern at the amounts of cuttlefish being caught. Mr

ment are still too high? President, | know from your interest in the fisheries subject
2. Does he think that they warrant new programs tdhat you would be aware of this fact, as would the Hon.

encourage and require appropriate behaviour? Caroline Schaefer, who has been having discussions with
3. If so, what action is the Minister taking? fishermen in Whyalla, the Whyalla Dive Club, the Whyalla

The Hon. R.I. LUCAS: | am sure most members would City Council and commercial and recreational fishermen, as
take the view that any example of harassment within ouf have. We are all happy to see an emerging industry, which,
school system is unacceptable. The objective for all of usit least on the figures now available, is potentially worth
would be to allow young people, whether they be in primarysome $500 000 a year.
or secondary school and whether they be male or female, to On behalf of concerned constituents, | had questions asked
go about their schooling free of any taunting, teasing oduring the Estimates Committee, and | was shocked to find
harassment from anyone else within the school system. Thbat no research is being conducted into this fishery, which
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has such enormous potential. What is known is that cuttlefish The Hon. L.H. Davis: Your Party supported people who
are migratory and that they congregate in the Whyalla aregaid that Roxby Downs would destroy the environment and
in a very limited rocky outcrop in order, it is suspected (andclimate of Adelaide.

we have to use that word because no research is being done), Members interjecting:

to spawn. The PRESIDENT: Order!

Three years ago this industry would take some couple of The Hon. T.G. ROBERTS: From the tone of the
hundred kilos of cuttlefish; it now looks as though it will take interjections, members on the other side understand exactly
something like 70 tonnes of fish this year. Whilst that is verywhat the Beverley process is and they must be applauding the
encouraging, a great deal of concern is being expressed lgpplication that has been made. | am asking a question to try
major constituents and representative groups in the Irofp get some information from the Government. It sounds as
Triangle, including the Whyalla Dive Club, in particular, the though some of the backbenchers have been availing
Whyalla council and the recreational fishing bodies—andthemselves of debriefings from either the proposed company
indeed, the tourism people in the Whyalla area—at th@r the Department of Mines, to which | have not been privy.
amount of fish that are being caught and the sustainability ofhat is why | am using this process to try to get some
the fishery in future. | am advised that the only research thaquestions answered. | have not made any comments about
has been done is on catch and effort. Given the unhapgjie—
history of the management of some of our major fisheriesin The Hon. L.H. Davis: What is your view of uranian
South Australia, expressions of concern about the sustaifirining?
ability of the fishery are widespread. The Hon. T.G. ROBERTS: | am not presenting that in

Given those circumstances and the widespread concefie question—
expressed by fishermen, local government and development Members interjecting:
boards and the recognised potential of this emergent fishery, The PRESIDENT: Order! _ _
will the Minister exercise his responsibility to the fishery and  The Hon. T.G. ROBERTS: Mr President, far be it from
stop the fishing of this resource in the Spencer Gulf immediMe to breach Standing Orders to offer an opinion.
ately? Will he immediately exercise his rights under section  The Hon. L.H. Davis interjecting: o
31 of the Fisheries Act, that is, his option to carry out 1he PRESIDENT: The Hon. Legh Davis will come to
research on this high export potential fishery, to ensure itgrder. )
sustainability, including harvesting quotas, as has been The Hon. T.G. ROBERTS: Unlike members on the
requested by fishermen and fishers in the area? opposite side who breach Standing Orders by interjecting

The Hon. K.T. GRIFFIN: | will refer the question to my constantly and repetitiously, | will not proffer an opinion on

colleague in another place and bring back a reply. the'\%cr)]jqeb‘g}s interjecting:

The PRESIDENT: Order!
BEVERLEY URANIUM MINE The Hon. T.G. ROBERTS: Through my question | am

The Hon. T.G. ROBERTS: | seek leave to make a brief {fYing to educate myself and my constituents who have
‘ ; gontacted my office expressing concerns. In relation to the

Minister for the Environment and Natural Resources and, ProPosal, the company has made some public statements

suspect, also the Premier, a question about the propos ich— . :
urarF])ium mine at Beverley. g prop The Hon. L.H. Davis: Have you ever been down the mine
at Roxby?

Leave granted. The Hon. T.G. ROBERTS: Yes, | have.

Members interjecting: . The Hon. L.H. Davis interjecting:
The Hon. T.G. ROBERTS: | am not quite sure whatwas  The PRESIDENT: Order!

in the northern Messenger, although the honourable member \jempers interjecting:
may be able to educate me, after | ask the question. The The PRESIDENT: Order!
Border Watchdid run a story that the honourable member  The Hon. T.G. ROBERTS: The interjection from the

was no longer interested in running for the seat of Mounhonourable member shows that he knows nothing about the
Gambier. o dangers of exposure to low-level radiation.

Members interjecting: Members interjecting:

The Hon. T.G. ROBERTS: Gordon, yes; the seataround = The PRESIDENT: Order!
Mount Gambier. In 1982, prior to the three mines policy,the The Hon. T.G. ROBERTS: The concerns of the
company that was interested in developing the Beverlegommunity are genuine, as are the possible concerns of even
project put together a draft environmental impact statemerthe Roxby Downs venturers in relation to market forces and
and spent, | understand, in exploration costs and draftversupply in the market.
environmental preparation costs something like $2.5 million The Hon. L.H. Davis interjecting:
to $3 million in preparing for the project to go ahead. The The PRESIDENT: Order!
project at the time was a controversial one. The process of The Hon. T.G. ROBERTS: The Beverley project sits on
using leachate to pump solutions into the ground, pump ththe edge of the Flinders Ranges, for those people who do not
resulting solution back to a wellhead and then process thienow where it is. The honourable member who has been
uranium by separating the uranium yellowcake from thenterjecting, the Hon. Legh Davis, loves the Flinders Ranges
leachate shocked environmentalists and others who had beas a destination for his holidays and recreational leave. He
watching the industry. The process itself is probably seehas been visiting the Flinders for years, and | am sure that he
now as being less radical but still has environmentalists andould not like to see it compromised by any mining project
pastoralists in the vicinity concerned about some of thehat did not meet the requirements of a full EIS. The
possible scientific results. company—
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Members interjecting: | understand it has been told that no decision has been made
The PRESIDENT: Order! regarding the future use of the Hudson Avenue Reserve. The
The Hon. T.G. ROBERTS: —has made statements that council has asked to be involved in any discussions which
it is prepared to meet the commitments of both State antklate to the future of the reserve before decisions are made.
Commonwealth environmental impact statements, and | afhhe local community remains concerned over the Govern-
sure that would be welcomed by the honourable member. Mgnent’s delay in confirming the existing agreement. As one
guestions and those of my constituents relate to the confusianight expect, rumours are circulating, and through these
that surrounds the environmental impact statements, factoggiestions | seek to have those concerns allayed. My questions
and conditions with which the company will be involved, are:
given tha_lt the origin_al exploration occurred in the 1960s, the 1 Doesthe Government intend to honour the agreement
draft environmental impact statement was prepared in 1982—5atween the council and the State Government?
The Hon. L.H. Davis interjecting: . . .
The Hon. T.G. ROBERTS: No, on a previous occasion 2. If not, will the I_\/I|n|sterju§t|fy the removal of the only
the honourable member said that, with my pink tie, | wag?vailable open playing space in the suburb?
stuck in the Beatles era. | have moved out of the 1960s and 3. What are the department’s intentions at the end of the
into the 1980s—who knows, in another six months | mightperiod under agreement?
have m0\_/ed into the 1990s. There is some confusion as to 4. Will the Minister involve the council in any discussions
what environmental factors and assessments must be degjiioy, re|ate to the future of the reserve before decisions are
with because of the length of time between exploration 19hade?
consideration for exploitation. This Government has a ) ) )
mandate to mine uranium, and | do not deny that. The Federal The Hon. R.I. LUCAS: In relation to this reserve | have
Government will issue more licences, and | do not deny thaindicated that the school does not close until the end of the
The move away from the three-mines p0||Cy by the previouyear. NO.de'C|S|On'haS beentakenin relf';\tlon to the future use
Government will be opened up to market forces, and perhag¥ the existing facilities, and that would include the future of
open slather might prevail in the uranium industry, Whoan_y_relat_ed reserve such as the Hudson Reserve. Clearly_, any
knows. My constituents want to know and my questions tdVlinister in any Government would need to take legal advice
the Minister are: on what legal obligations might rest with the Minister and the
1. What State and Commonwealth environmentaP€partment, and clearly as Minister | would not endorse
assessments and conditions does the new application have@ything that was illegal. So, the simple answer to one of the
follow? guestions that the honourable member has asked is that we

2. What are the conditions that will apply now to satisfy Will need to take legal advice on what are our obligations and,
native title right assessments? having taken that legal advice, consider what we are required

3. What are the current market trends for uranium supply?" @ble to do, subject to the very best legal advice that I am
demand and price internationally? sure the Attorney-General and his capable officers will be
The Hon. DIANA LAIDLAW: | will refer those @able to provide to our officers in the Education Department.

questions to my colleague in another place and bring back a The Hon. A.J. Redford interjecting:

reply. The Hon. R.I. LUCAS: | do not think so, because the
HUDSON AVENUE RESERVE school does not close until the end of the year, and there is no
pressing urgency. Clearly, nothing can be done one way or
The Hon. M.J. ELLIOTT: | seek leave to make a brief another before the end of the year. I understand the concerns

explanation before asking the Minister for Education andPf the local community down there in relation to their desire

Children’s Services a question about the Hudson Avenuf®r the long term conservation or protection of their access
Reserve at Croydon Park? to the site. The existing lease agreement or arrangement

Leave granted. would appear to have some time to run, and we will need to
The Hon. M.J. ELLIOTT: The Minister for Education take legal advice in relation to that. As with many other areas,

and Children’s Services has decided to close the Croydo?irle of the ways that. some communltles have been able to
Park Primary School at the end of 1997. | have been agPrOtect open space in their area in the long term has been
proached by members of that school council who are modfirough the community making a decision through its local
concerned about the implications of that, but | will not pursuedOVernment representatives to purchase that piece of open
the actual closure in this question. Following the closuréPace from a Government department or agency.

decision, the local community has been concerned about the A number of councils, such as the Mitcham and Burnside
future of the adjacent Hudson Avenue Reserve. | haveouncils, have made a conscious decision that they want to
received correspondence from community members who sgyrotect the open space in their area for local residents, have
there is very little open space in the suburbs of Croydon Parlaccepted that it is their responsibility and have decided to
Kilkenny, West Croydon and Croydon. The Hudson Avenuepurchase surplus land from the department. In certain
Reserve therefore serves a large built up area. An existing 25rcumstances that is an option. | am not suggesting that it is
year agreement between the Education Department and the option in relation to this in the short term, because it will
then Enfield council covers the use and maintenance of thell be subject to legal advice that the department will need to
reserve. The agreement, which commenced on 1 Novembtake at the appropriate time. At that time we will certainly
1982, includes clause 8, which bans the sale of the reseryellow that through and, as soon after that as possible, we will
without the approval of the council. | understand that theprovide information to the appropriate local council and to
local council believes that this agreement is legally bindingthe other community residents who have an interest in this
The Port Adelaide Enfield council has approached théssue on the Government'’s considered response to the future
Minister for clarification about the future use of the land, andof both the school facilities and any adjacent reserves.
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ELECTRICITY SUPPLIES Of the various disorders included in this PDD class, the
validity of Asperger syndrome as separate from autism has
The Hon. P. HOLLOWAY: | seek leave to make a brief been most controversial. However, it differs from autism in
explanation before asking the Minister for Education andhat it is associated with high levels of intellectual and
Children’s Services, representing the Minister for Energy, &ommunication skills. The person has alack of empathy and
question about electricity supplies. feeling for others, there is unusual preoccupation, for
Leave granted. example, with train schedules; there is idiosyncratic attach-

The Hon. P. HOLLOWAY: Recent press reports from ment to objects; and there is a peculiar way of walking and
Victoria have indicated concerns about that State’s capacit§tanding. Some have described them as being intensely
to meet peak electricity demand next summer. This morning'§elfish. Speech is relatively good with a full vocabulary, but
Age reported the Chief Executive of the Victorian Powerit tends to have a repetitive pattern. As mentioned, in most
Exchange, Mr Graeme Dillon, as saying that it was considercases intellectual ability is not significantly delayed.
ing several options to ensure the State was able to meet the Despite the fact that this syndrome as a separate entity is
expected peak demand for electricity next summer. Théather controversial, it has recently been accorded official
exchange is likely to call on the reserve Newport D Powegliagnostic status in the American Psychiatric Association
Station to boost supply after its own projections showed thaPiagnostic and Statistical Manual, known as DSM4. The
unless it was used the likelihood of blackouts in hot weathefsperger syndrome disorder has been attributed to Martin
was 95 percent. Even with Newport D available, theBryant, responsible for the massacre at Port Arthur, and
exchange’s recent report predicted that the probability operhaps to Paul Streeton, who poured petrol over a six year
interruptions would be 65 per cent. It also made the gloomy!d, setting him alight as he played in a Cairns schoolyard.
forecast that by the year 2000 there would not be enougho, we have here children with Asperger syndrome who are
power generated in Victoria to meet peak summer demandnentally disabled but not substantially intellectually disabled.
The report also referred to a leaked survey by the accountarkgnguage skills, although at times unusual, are adequate.
Coopers & Lybrand which said that many companies Our health and welfare services, although very competent,
believed the market needed to experience some interruptiofigd that the characteristics of a person with Asperger
for the market to appropriately value supply and thus tesyndrome do not fit into their specific admission criteria. For
determine the supply/demand balance. My questions are:€xample, Family and Community Services do not consider

1. Given that South Australia depends on the electricityihis type of child able to fit within its services. The Intellec-
link with Victoria for about 30 per cent of its power needs, tually Disabled Services Council (IDSC) provides some of
is the Government concerned about the possibility of powethe services that are needed, although Asperger syndrome
Shortages during peak periods th|S summer or in future yearé}hlldren are not essen“a”y |nte”ectu.a”y.d|sabled. The Chlld

2. Has the Government contacted Victorian authorities t§d Adolescent Mental Health Service is not able to handle

clarify potential electricity supply shortfalls to South these children as .they are not florid psychotig cases. Later,
Australia? the South Australian Mental Health Service is not able to

3. Given that we are now part of the national electricity©®P€ With these people as adults. o .
market, is the Government concerned that shortages of power The parents and their specialist psychiatrists are finding
within Victoria and the attitude allegedly expressed byt at this particular syndrome, although relatively rare, if not
Victorian power companies in the Coopers & Lybrand repo ontrolled and treated, will potentially lead sufferers to cause

will drive up electricity prices for South Australian consum- Narm to their immediate environment, to the community at
ers? large and to themselves. It is therefore a most grave problem.

The Hon. R.I. LUCAS: | will refer the honourable | ask the Minister for Health the following questions:

member’s question to the Minister and bring back a reply. heli)' a\r’]\fjhterreeam%ﬂ?fh”dren with Asperger syndrome go for

ASPERGER SYNDROME 2. Inthe adolescent period, what services are available to
teach these people living skills and skills for socialising?
The Hon. BERNICE PFITZNER: | seek leave to make 3. What facilities are available for voluntary respite care?
a brief explanation before asking the Minister for Transport, 4. What facilities are available should a person have a
representing the Minister for Health, a question about th&'isis and need to be formally detained?

Leave granted. incidence and its final outcome for parents and disabled
children?

The Hon. BERNICE PFITZNER: There are three main .
child psychoses or severe mental disorders: autism, schizo: 1€ HON. DIANA LAIDLAW: - | will refer the honour-
phrenia and Asperger syndrome. Asperger syndrome is aple member's question to the Minister and bring back a
relatively new mental disorder and is placed in the categor}®P"Y-
of what are called ‘pervasive developmental disorders’, the
criteria for which are:

1. That the onset is before 30 months of age; The Hon. G. WEATHERILL: | seek leave to make a
_ 2. Thata particular form of deviant social developmentyrief explanation before asking the Minister for Education
Is present; and Children’s Services, representing the Premier, a question
3. That a particular form of deviant language developmenpn the subject of gambling.
is present; Leave granted.
4. There are stereotype behaviours and routines; and ~ The Hon. G. WEATHERILL: This morning’s
5. There is absence of delusions, hallucinations anédvertisereports the Premier (Mr Olsen) calling a halt to the
schizophrenic-type thought disorders. spread of poker machine venues, declaring that enough is

GAMBLING
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enough. The cartoon which accompanies the article carrid®nourable member’s question to the Premier. | will ask him
the caption, ‘Do you reckon the Government will cut downto respond in full to each and every word.

on the pokies?’ The Premier has made what | think is a very

good statement, because there is enough gambling in South BUDGET PAMPHLET

Australia in pubs, clubs and the Casino, as well as with
racing, etc. The Hon. T. CROTHERS: | seek leave to make a

The Hon. A.J. Redford interjecting: precied statement before asking the Leader of the Govern-

The Hon. G. WEATHERILL: | am congratulating him: ment in this Chamber a question on recent Government
| think it is a very good stand. Thédvertisercartoon bu?_getztvza;gmsés'
suggests that it might not happen, but, if the Premier says it ) )
will happen, it will happen. However, | noticed from reading The Hon. T. CRO_THERS,' In a recently released_
Hansardthat, in the other House, the Premier has let througR@MPhlet issued by this State’s Liberal Government dealing
a Bill that opens up all country racetracks to the TAB. Is it>C/€ly with the contents of this year's State budget, two

not inconsistent for the Premier to say that enough is enoughfatements appeared: one on the environment and the other

with respect to gambling but then open up all countryor}etrr:g dszgt?csé)r?t?rlllggd -;Sr? d;sr:gtet?ecrl]éa?ln Jgetﬁgv_:f:r?gim

meetings to the TAB? Does the Minister see an inconsisten ; R
in that? atawalonga and other waterways’. Because | live in the

The Hon. R.I. LUCAS: Mr President, | seek your Torrens valley, and if my memory serves me correctly—

. : . The Hon. R.I. Lucas: Does that make you a wet?
guidance on the Standing Orders of this place. | understand ;
that the Racing (Miscellaneous) Amendment Bill is currently T?(e Hor:" T. CROTHERSd' IWelllll %Ou tell me_whaEt) you
before this Chamber. Is it within Standing Orders for g2re. You Show me yours and 1 will Show you miné. Because

member to ask questions about a Bill that the Chamber willl live in the Torrens valley and, if my memory Serves me
debate? correctly, the clean-up of the Torrens River valley is being

funded at least in part by a levy which is collected by the
. | X . .
The ,PRESDENT' Order! Because the honourable local councils from all householders who live in the declared
member's question referred to gambling in general rather thaly ., ¢ that valley. On the other hand, the statement in part
specifically to the Bill which is now in our Chamber, to ' !

- . . in relation to our Police Force refers to ‘an extra 165 police
which he can refer but .Wh'Ch he cannot debate, the Mm'Ste{)n the beat’. With the verbatim extracts from this pamphlet
can answer that question.

in mind, | di he followi [ he Minister.
The Hon. R.I. LUCAS: Thank you, Mr President. In in mind, | direct the following questions to the Minister

. . : e 1. How much money was collected from residents in the
accordance with Standing Orders, | will not refer specificallyrq rens valley by way of contributions to the Torrens River
to the Bill, because we will debate that next week and in th%lean-up levy in the past financial year?
last week of the session. As | read this morninglertiser )

the Premier did not indicat intention t ¢ back th 2. How much did the State Government contribute
€ Fremier did not indicate an Intention o cut back e, qyitinna to the levy in the past financial year for the clean-
number of gaming machines in South Australia. He wa

%p of the Torrens valley?

expressing a view, o quote the Hon. Mr We‘?the””’S 3. How many of the extra 165 police officers will be new
reference, that enough is enough. It seems to be his persor@kruits to the Police Force—
i

\r/]ietV\i’rfgft Te S]Otﬁ“not vvrantntol ?I(ieewa\:\vy futrrt]httet[ri]nirease. ll(tjdb The Hon. A.J. Redford interjecting:
° cate that his personatview was that there should D€ na Hon, T. CROTHERS: One can say that the Hon. Mr

a reBductlon. h . . for Lab dLib Redford must have been a difficult pupil at school: he is not
ecause these are conscience Issues for Labor and Libege it interested in learning. One only has to listen to his

members of Parliament, | will need to refer the hono“rabl‘?nterjections to see that

member’s question in so far as it relates to poker machines Members interjectiné'

or gaming machines to the individual member, in this case the The PRESIDENT: Order!

Premier— ) The Hon. T. CROTHERS: Thank you, Mr President, for
The_ Hon. T.G. Roberts: Does that mean that the article your protection. | continue:

was misleading? 3. How many of the 165 extra police on the beat will be
The Hon. R.I. LUCAS: No, | don’t know. drawn from the existing police officers who will be relocated
The Hon. T.G. Roberts: It misled the honourable from other areas of the Police Force?

member. Finally, but by no means exhaustively, | ask:

The Hon. R.l. LUCAS: A lot of things mislead the 4. How much did this pamphlet headed ‘Looking forward
Hon. Mr Weatherill, but that might not necessarily be theto the future’ cost the State Government to produce, print and
fault of theAdvertiser | will refer the question to the Premier distribute?
to see whether he might like to add anything more to the The Hon. R.I. Lucas: Whatever it cost it was worth it,
general comments that | have made on his behalf. | have ngjasn't it TC?
discussed the issue with the Premier, only having read the The Hon. T. Crothers: | await with bated breath the
sameAdvertiserreport to which the honourable member hasminister’s answer.
referred. The Hon. R.I. LUCAS: Whatever it cost it was worth it,

The Hon. G. WEATHERILL: | have a supplementary because the Hon. Trevor Crothers clearly read it from cover
question. When the Minister passes my questions on to the cover. Each page is headed ‘Essential information’ for the
Premier, will he mention gambling in general, not just pokerbudget. Certainly we know that many thousands of other
machines? South Australians eagerly raced, as did the Hon. Trevor

The Hon. R.I. LUCAS: I will refer each and every word Crothers, to their letter box, sifted through all the Target and
that the honourable member has uttered onHa@sard K-Mart material, found this essential information and read it
record to the Premier. | will not refer only an extract of theassiduously, as did the honourable member. | am not sure
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whether the honourable member has to declare a conflict fill be allocated in future—has been designed to meet the
interest in relation to this question in relation to whether omparticular circumstances and growth needs of arts in South
not he is a ratepayer who is affected. He is; he nods. Australia. We have taken into account the views of the Arts
The Hon. T. Crothers interjecting: Industry Council, which has written to me and the Premier
The Hon. R.I. LUCAS: Good, the honourable member about this matter over the past few months. We have also
declared it. Some parts of the honourable member’s by ntaken into account the views of companies with which I have
means exhaustive list of questions will need to be referred toet on an individual basis and artists with whom I have met
the appropriate Minister, but certainly in relation to the policecollectively. It is growth in terms of development for
numbers my recollection is that the Minister for Police hagndividuals, for the companies and for the art form that is
indicated that, of the 165 extra officers on the beat, about 108ought in South Australia. The new form of peer assessment
or 120 are new police, and the remaining number are peopknd new committees will ensure that that growth will be
who have been moved out of administrative tasks and argecured for the arts as we go into the next century.
now fighting crime on the beat, helping good constituents The current arrangements of seven committees was
such as the Hon. Mr Crothers. designed, as | recall, when | was working with Murray Hill
The Hon. T. Crothers interjecting: in 1979 to 1982. It is not before time that they were looked
The Hon. R.I. LUCAS: No; | would never concede that at and updated to meet the changes in arts.
anything was wrong in relation to that pamphlet. However, The Hon. Caroline Schaefer:| thought the arts were a
I am indicating on behalf of the Minister for Police that therebusiness in their own right.
are two separate components: first, an additional new element The Hon. DIANA LAIDLAW: In many instances they
in terms of numbers; and, secondly, a component, which wa&'e a business in their own right. The new funding arrange-
announced at budget time, of moving from administrativenents will ensure that they perform that business better in
tasks to on-the-beat tasks, if we can use that colloquidbiture because there will be new funding of $150 000 for
phrase. In relation to the honourable member’s othegonsultancies so that they can ensure they have sound
questions, | will refer them to the appropriate Ministers andinancial management and administrative arrangements and

bring back a reply. also that they have openings, because of strong management
and business structure, to provide more performing oppor-
ARTS FUNDING tunities for artists in this State and through touring arrange-
ments interstate and overseas.

The Hon. CAROLINE SCHAEFER: | seek leave to It is important to note, too, that as part of these new
make a brief explanation before asking the Minister for thearrangements the money for arts grants in South Australia has
Arts a question about arts funding. been increased this year by 15 per cent. That has certainly

Leave granted. been welcomed by the arts community generally, as has the

The Hon. CAROLINE SCHAEFER: Yesterday in her fact that indexation is incorporated in the budgets of arts
matters of interest address the Hon. Anne Levy spoke on therganisations. The new changes embrace the fact that since
new arrangements for project grants throughout Soutthe seven committees structure was first formed the arts have
Australia as announced by the Minister in the past fortnightdeveloped dramatically but the structures or the processes
The Hon. Ms Levy claimed that members of the artshave not. What we are interested in is getting better outcomes
community do not know to whom they will be applying for to meet the expectations of the arts community.
recurrent grants on which so many of those organisations Many artists, for instance, the Leigh Warren Dancers just
depend; that the new three committee arrangement abandahg other night in the performance Qfuiver, embracing
the principle of peer assessment because membership m@yaham Koehne's compositions; the Australian String
include a person in business or someone involved in cultur&uartet; and certainly Doppio Teatro, have raised with me on
tourism; that the new arrangement is similar to that adoptedeveral occasions how they are exploring new work that does
in Victoria; and that she has heard from several sources thabt neatly fit within the performing arts criteria, and they
the arts community in Victoria is in complete uproar, mainly,have been challenging me and the Arts Department to look
she claims, because people do not know where they are, & new arrangements. And we have done that. It is also
whom they should apply for grants, what sort of money willimportant in terms of looking at peer assessment that | have
be awarded or what are their current criteria. My question tindicated that there will always be, as there should be,
the Minister is: do the Hon. Ms Levy'’s claims have any basismajority arts practitioners assessing these art forms and
in fact, or is this a politically biased fear campaign? applications for individual and company grants.

The Hon. DIANA LAIDLAW: Without question the In addition, the arts community is part of the wider world.
latter. I, too, was interested to hear the Hon. Ms Levy indicaté am pleased to have incorporated in those arrangements, and
that she has heard from several sources—and | am not sufi@ cultural tourism purposes, more business assessment. But
what sources—that the Victorian arts community is in uproathe majority will always be arts practitioners, and | would
about changes introduced some 18 months ago to fundirtgave it no other way. With the majority of arts practitioners,
arrangements in that State. As | say, | do not know what théhere is no way that anyone could claim that that is not peer
honourable member’s sources are. | assure the honouratdesessment. That assessment will simply be augmented so
member and the arts community, however, that | have seehat companies have the benefit of broader experience.
the results of two client surveys in Victoria, and they indicate  Finally, these new funding arrangements and formulas will
overwhelming acceptance of the policies in that State asot come into effect until next year, so we now have six
being beneficial to individual artists and arts companies, anthonths in which to work with the arts community to ensure
that is an important consideration for that State. that all the arrangements for the newer policies meet their

However, | would say that the South Australian scheme—needs. We would not have granted so much new taxpayers’
while we have taken note of what is happening in every Statenoney to the arts if it were not designed for the needs of the
as we should as we redesign the way in which arts fundingrts, the artists, the companies and the State in general. Of
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course, we will be consulting widely, and for that purpose Mr 2. Will he discuss the matter with the Crown Prosecutor
Tim O’Loughlin, the head of the department, has todayso that counsel for the prosecution are made more aware of
forwarded a comprehensive invitation for comment on thehis part of the Evidence Act and will raise objections should
new policy arrangements, seeking input. Depending on thany other defence counsel try such tactics?
number of responses, he has also indicated to the Arts 3. Will the Attorney do what he can to ensure that the
Industry Council that he will look at its suggestion of having victim in this case is not extremely traumatised by actions and
an advisory group look at those responses. The time fdnactions on the part of those involved in the trial which
response is early August. clearly go against the intentions of the Parliament? | am quite

I would regret very much if the Hon. Anne Levy simply happy to give the Attorney the details of the case privately.
tried to score petty political points or simply sought to look  The Hon. K.T. GRIFFIN: The answer to the first
for negatives when positives abound, because the artpiestion is ‘No.” As to the subsequent question, if the
community is looking at the positives. The Arts Departmenthonourable member gives me the name of the case | will have
is ensuring that we are aware, through these invitations tsome inquiries made and bring back a detailed report. | do not
comment, of any concerns that it may have and that thosSenow any of the facts of the matter to which the honourable
concerns will be addressed in the best interests of the artsiember refers, but | am happy to have it examined.
artists and the State as a whole.

VICTIMS OF CRIME

RAPE In reply toHon. G. WEATHERILL (19 March).

. - The Hon. K.T. GRIFFIN: Further to my response to the
The Hon. ANNE LEVY: | seek leave to make a brief honourable member’s question on 19 March 1997, | advise that the

explanation before asking the Attorney-General a questioBppeals against the decisions in question were lodged in the Supreme
about rape trials. Court on 4 April 1997. It is proposed to argue that any person who
Leave granted. is engaged in behaviour amounting to a criminal offence should not

. be entitled to receive compensation for injuries arising out of the

The Hon. ANNE LEVY: A number of years ago this 5ymission by some othepperson of somtje other offengce about the
Parliament amended the Evidence Act to ensure that in a ragame time. It is the Crown’s contention that the phrase ‘other
or sexual assault trial the prior sexual history of the victimcircumstances’ is broad enough to cover such events but the
was not to be adduced in evidence, except prior sexual histoﬁ})’a_'l_'ﬁg'gty Cgafl‘s\lﬁlfglepégf;?ﬁﬂt:&%"rt“h'gegu" Courtof the Subreme
with .the accuse_d, without a specific rulln_g by the judge Ofcourt ang,ppending the outcome an)éj in particular the reasor?s given
magistrate that it was relevant to the particular case. It wagy the Fuil Court, it may be necessary to consider amending the
certainly the intention of the Parliament to indicate to judgesCriminal Injuries Compensation Act.
magistrates and the community as a whole that prior sexual
history with other than the accused was totally irrelevant and
that fishing expeditions were not to be undertaken to suggest
that a victim was a tart or someone who might consent to
sexual intercourse with the accused because she had con-

sented to sexual intercourse with someone else on a different

occasion; such inferences should not be drawn. SECOND-HAND VEHICLE DEALERS

It has been drawn to my attention that in a rape trial which  (COMPENSATION FUND) AMENDMENT BILL
is now completed—I am not discussing a matter thatis

judice—it was raised in court that the victim of the rape had  The Hon. K.T. GRIFFIN (Attorney-General) obtained

been a victim of sexual abuse as a child. At the time, no-onkeave and introduced a Bill for an Act to amend the Second-

had asked the victim if she was concerned that this might dnand Vehicle Dealers Act 1995. Read a first time.

might not be brought up. When it was raised by defence The Hon. K.T. GRIFFIN: | move:

counsel, the prosecuting counsel in no way objected, nordid That this Bill be now read a second time.

the magistrate object or pull up the defence counsel. This Bill is designed to clarify who can make a claim against
The Hon. A.J. Redford: The judge. the Second-hand Vehicles Compensation Fund. The Full
The Hon. ANNE LEVY: It was in the Magistrates Court; Supreme Court has recently ruled that customers of the

it was a committal hearing, so it was a magistrate. | am seollapsed auction business Kearns Brothers (Auctions) Pty.

glad the Hon. Angus Redford knows more about the case thdrtd., can make claims against the Second-hand Vehicles

| do, Mr President. This remark was allowed to occur and wa€ompensation Fund. The Commissioner for Consumer

in no way halted by any of the people in the court who couldAffairs was represented at the hearing of the matter and

have taken objection to it. It is clearly a reference to theargument was presented to the effect that it was never

victim’s previous sexual history. intended that the customers of auctioneers would have the
The Hon. A.J. Redford interjecting: benefit of a claim against the fund. It was argued that
The PRESIDENT: Order! This is a question, not a auctioneers should not be considered to be ‘dealers’ for the
debate. purposes of making claims against the fund.

The Hon. ANNE LEVY: Thank you, Mr President. As In the event, the Full Court of the Supreme Court held that
| say, there was no indication at all that this mention of thean auctioneer is to be characterised as a ‘dealer’ within the
victim’s previous sexual history should not have been madeaneaning of schedule 3 of the Act. Auctioneers whose
and the victim was in no way protected from it. My questionsactivities are restricted to selling the vehicles of others do not
to the Attorney are: contribute to the fund (and have never been required to do so)

1. Will he agree that mention of her being a victim of and essentially act as agents for those private individuals and
sexual abuse as a child, some 20 years previously, is lausinesses which choose to sell their own vehicles in this
reference to the victim’s previous sexual history and, as sucimanner. Some auctioneers, who sell more than four vehicles
should not have occurred? a year from their own stock, do hold a licence and therefore
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contribute into the fund. It is not disputed that the ultimate The Hon. CAROLYN PICKLES secured the adjourn-
purchasers of vehicles forming the vehicle stock of anyment of the debate.
licensed dealer (who sells that stock by way of auction or
ordinary sale) should have the protection of the fund.

Contention arises in the situation where the auctioneeris RETAIL SHOP LEASES AMENDMENT BILL
acting as agent for a private individual who or business which .
is not a licensed dealer. The provisions in the current Act N Committee.
reflect those which have been in place since the enactment of (Continued from 2 July. Page 1662.)
the previous legislation in 1983. The issue in respect of which Clause 1
the court ruled had, somewhat surprisingly, not previously )

arisen. It has always been the view of the Government that The Hon. K.T. GRIFFIN: When we were discussing the
auctions represent the classiaveat emptorsituation in various issues earlier today, but on the previous day’s sitting,

which buyers of vehicles need to assure themselves of mattelrgndertOOk to provide some answers to questions which were

such as title to the vehicle, whether finance is owing on théa's.ed and which I had not adequately dealt with earlier: | sent
vehicle and take upon themselves the responsibility o opies of the answers to the Hons Anne Levy and Michael

ensuring the mechanical soundness of the vehicle (as liott just prior to lunch by facsimile.

: . . The Hon. Anne Levy: | received it five minutes ago.
warranty applies to a vehicle auctioned on behalf of a person ) . ;
who is not a dealer). The Hon. K.T. GRIFFIN: | am sorry, | did fax it down.

This situation is also recognised by the Consume The Hon. Anne Levy: | can see that it was faxed at 12.23,

; ; . t it reached me five minutes ago.

Transactions Act which recognises that the purchaser - A
auction has no right to the range of implied warranties such Thhe ﬂon. K'-(Ij—' GRIFFIN: 1am sorry; I will read my fax
as fitness for purpose, merchantable quality, good title, quidft© theHansar
enjoyment and others provided for in the Act. Where a _ In relation to the matters raised by the Hon. Anne Levy, re the

_ e ; nterrelationship of division 3 and division 4, where a right or option
Second hand \{ehlcle is sold by auction on behalf of a pgrsol? renew or extend a lease exists, there is no need for the Retail Shop
who is not a licensed dealer, the purchaser should in afleases Act to have any application at all. The matter of exercising
respects be in the same position as if the vendor sold thie right for options is covered in the lease itself. _
vehicle by negotiated private sale, that is, there is no duty to Division 3 deals with the renewal of shopping centre leases which

; ; ; ave come to the end of their term. Division 4 applies to other leases
repair and there should not be any claim against the Secor]\t/avhich come to the end of their term. It is the existing section 47,

hand Vehicles Compensation Fund. o _relocated into this new Part. Proposed section 20J requires, as did
The purpose of this amendment is to limit claims againskection 47, the lessor to provide written notice as to whether the lease

the fund arising from the sale of vehicles by auction inwill be renewed and, if it is to be renewed, what the terms of the
circumstances where the auctioneer sells vehicles on behaginewal will be.

of persons who are not licensed dealers. Where the person dhe working group focused on the end of lease situation in
whose behalf the vehicle is auctioned is a licensed dealer theatail shopping centres as the primary area of concern and
the usual rules relating to claims from the fund will apply, complaint. The honourable member also asked how many
and as at present the purchasers of such vehicles will havetail shop leases are notin shopping centres. As | indicated,
rights to warranty. The amendment is not retrospective anthere is no register of retail shop leases and it is impossible
does not limit the rights of those who have legitimate claimgo say how many there are in South Australia. The Act is cast
on the fund arising from the collapse of Kearns to pursuen very broad terms, and many sites that would not in
those claims. | seek leave to have the explanation of therdinary parlance be considered to be retail shops are caught

clauses inserted iHansardwithout my reading it. within the ambit. For example, industrial manufacturing sites
Leave granted. at which goods are sold or services are supplied or negotiated

The provisions of the Bill are as follows: come within the ambit of the Act, so too do the rooms of
Clause 1: Short title medical and other health providers and any other premises

This clause is formal. where people purchase goods or services or negotiate for the

Fun((:jlause 2: Amendment of Schedule, 3 clause 2—Claim againg{, 5|y of services. That is very broad and | do not think it is

The clause amends clause 2 of Schedule 3 which deals with tHe0SSible to make even a guesstimate of the comparative
Second-hand Vehicles Compensation Fand the claims that may numbers.

be made against that Fund. It strikes out subclauses (1) and (2) and Several matters were raised by the Hon. Michael Elliott.
substitutes a new subclause to set out those claims that may be ma}qg asked when the amendments would apply, and | answered

against the Fund and those claims that may not: o . ;
gains Claims arising out of or in Conneg{ion with the sale of a that earlier in the Committee. The answer is that amendments

second-hand vehicle or a transaction with a dealerfelated to renewal of leases in retail shopping centres apply
whether the sale or transaction occurred before or afteto a retail shop lease of premises in a retail shopping centre
the commencement of tf&econd-hand Vehicle Dealers entered into after the commencement of the new Division 3

Act 1995may be made against the Fund. . . .
Claims arising out of or in connection with the sale of a Of the Act. That is referred to in new section 20C(1).

second-hand vehicle by auction or the sale of a second- In relation to exclusionary clauses, the exclusionary clause
hand vehicle negotiated immediately after an auction foris significantly tightened from the existing provision in
the sale of the vehicle was conducted may not be madeection 17(3)(c), which simply provides for a lawyer to

1) ?r?:igztléhsvggnr%g(; after the commencement of th&ertify thathe or she has explained the effect of the exclusion

Second-hand Vehicle Dealers (Compensation Fundflause to the prospective lessee. The new clause not only
Amendment Act 199@nd ' requires the lawyer to explain the effect of the provision but
(2) the auctioneer was selling the vehicle on behalf of ag|so the lawyer can only sign the certificate, which must now

person who was not a licensed dealer. : P
In addition, the clause amends subclause (3) so that it will novspe endorsed on the actual lease, if the lawyer is given

deal with the matters that were dealt with by subclauses (2) and (Pparently credible assurances that the prospective lessee was
together. not acting under coercion or undue influence. If the prospec-
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tive tenant cannot give assurances to the lawyer about the (b) by inserting in subsection (1) after the definition of ‘retail
appearance of the exclusionary clause in the lease, the lawyer ~ shopping centre’ the following definition:

will not be able to give the certificate ‘statutory rights of security of tenure’ means the rights
It is the G o h : his should conferred on a lessee by Part 4A Division 2 and, if the retail
t is the Government's view that this should prevent shop lease relates to premises in a retail shopping centre, by

abuses of exclusionary clauses. It must also be pointed out Part 4A Division 3.
thatg‘eteX'SfF'”g C'a“fe-""hr']‘:h re"';‘tes fto the ﬁ]xcgs'on ofthepis deals with certain issues of definition, the certified
mandatory five year term, nas not as far as thé LOVenmeRL .| sionary clause and the statutory rights of security of
is aware been the subject of abuse. The Government w nure
certainly monitor the situation, as | indicated earlier in the '

Commitee, and the Retai Shop Leases Advisory Commiteg, 02 ¢ O -4 L el concems certied exclusionar
is the ideal forum in which industry concerns about suc y

matters can be raised. Thatis a broadly representative foru@auses, sowe might as well handle them together. Earlier in

where | would expect issues affecting the interests of lesse ommittee | asked whether a tenant or prospective tenant

: : . eing told by the landlord that they would not get a lease
and lessors to be raised quite frankly, particularly after th unless they agreed to an exclusionary clause would in itself

previous six or seven months negotiations on this Bill. Theoe deemed in any way to be coercive. | do not think that
UG: &/:rrrr%meegtb;/s trf : Tsmelg?(ejxécl)u St::)en ;;eyg(lzsklﬁgens.not belngquestion has been answered. | see a possibility that a major
landlord may decide that they do not want exclusionary

Hlauses at all in the lease, and effectively they could bypass

of implemente.\tip.n. of the preference. It is_ not possible Yhe Act. If that is what the landlord wants, will that be
cover all possibilities but, in broad terms, if a landlord has : '

made a written offer to renew or extend a lease on terms an%)eruon? . .
conditions no less favourable to the existing tenant than the "€ Hon- K-T. GRIFFIN: I you do not get a choice, |
terms and conditions of a proposed new lease with anoth(¥YOU|d have thought it was coercive. .
prospective tenant and that offer is rejected by the existing 1€ Hon. M.J. ELLIOTT: There is also the question as
tenant, the landlord can sign up the new tenant. There is rfg oW one goes about actually proving that that was being
second chance for the existing tenant. However, if th&€quired. o
prospective tenant does not sign up to the terms put to the The Hon. K.T. GRIFFIN: We do have a provision for
existing tenant and a different set of terms and conditions & tenant to be represented by a tenants’ association and not,
then agreed between the landlord and the prospective tena@ applied previously, merely to be accompanied by a
the existing tenant must be offered a lease on terms arf§presentative of a tenants’ association. So, that is a check.
conditions no less favourable than those then offered to the The Hon. M.J. Elliott interjecting:
other prospective tenant. Similarly, if a landlord has no The Hon. K.T. GRIFFIN: Iwould have thought that that
prospective tenant in the wings and negotiates with thenakes good sense. If the clause is included in a lease which
existing tenant but no agreement results and at a later tintbe prospective tenant takes to a lawyer, the lawyer has to be
another prospective tenant emerges, an offer no less favougatisfied. | suppose a lawyer could ask, ‘Do you know what
able to the existing lessee than the proposed new lease miBts means; do you realise the significance of it; has there
be made to the existing tenant. been any pressure put on you?’ and the tenant could say,
As | said earlier in the Committee, a lot of time was spentWell, there has not really been any pressure, but | have been
on the practical application of this preference provision. Thdold | cannot get the lease if | do not sign it." | would have
process that is presently in the Bill has been substantiallihought that in those circumstances the lawyer would not be
modified. Those who represented the interests of landlordPle to give the certificate. That is the essence of what we
and those who represented the interests of tenants were of thave tried to do. In a sense, it is onerous for the legal
view that this was a workable process, and those wh@ractitioner but, nevertheless, in the discussions that occurred
represented the interests of landlords felt that it could be doni&e did try to ensure that the lawyer was in some respects
more easily now than under the provisions presently in th@rotected by reference to apparently credible assurance, but
Bill. That will be monitored to determine how it actually on the other hand there was sufficient measure of obligation
works in practice. If other questions were raised but | havélpon the legal practitioner to ensure that the questions were
not adequately addressed them, | invite members to raigtsked.
those issues and | will endeavour to deal with them in New clause inserted.

Committee. Clause 5 passed.
Clause passed. Clause 6.
Clauses 2 and 3 passed. The Hon. K.T. GRIFFIN: | move:
Clause 4.

Page 2, lines 13 to 15—Leave out paragraph (e).
IParagraph (e) is no longer required due to the insertion of the
new section 13 dealing with capital obligations.
Clause negatived. Amendment carried.
New clause 4. The Hon. K.T. GRIFFIN: | move:

The Hon. K.T. GRIFFIN: | move: Page 2, after line 27—Insert:
(ka) the nature of any other monetary obligations imposed

The Hon. K.T. GRIFFIN: This clause is not required due
to the insertion of new section 13, which deals with capital
obligations.

Page 1, lines 21 to 25—Insert new clause as follows: on the lessee under the lease and, if possible, an
Amendment of s.3—Interpretation estimate of the annual cost of complying with those
Section 3 of the principal Act is amended— obligations; and
(a) by inserting in subsection (1) after the definition of ‘account-__ . . T
ing period’ the following definition: This amendment inserts a new catch-all obligation into the

‘certified exclusionary clause’see section 20K disclosure statement to ensure that all monetary obligations
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not appearing under any other heading are identified and, [An obligation that may be imposed under this subsection is
where possible, quantified. called a permissible obligation.]

The Hon. R.D. LAWSON: | apologise for raising this (2) A provision of a retail shop lease or a collateral agreement
matter fairl -I t. b t1 noti t.h tth d t refers to ‘if under which a lessee is required or may be required to make or

=T Tairly late, but 1 notice that the amenament reters o 1t reimpurse capital expenditure is void unless the obligation

possible’. These words are not often found in statutes, nor do imposed by or under the provision is a permissible obligation.
they have any precise legal connotation of which | am aware. (3) A provision of a retail shop lease or a collateral agreement
The usual expression in statutes is ‘if practicable’ because under which the lessee is required to compensate the lessor for

; i ; ; depreciation of the premises attributable to ordinary wear and
practicability does have some sort of standard against which tear is void; but this subsection is not intended to prevent such

it might be judged. Is there any reason why ‘if possible’ was  gepreciation being taken into account in this calculation, or

inserted? Is there any possibility of using ‘practicable’ rather assessment, of base rent.

than ‘possible’, because in a sense everything is possible i, geals with the issue of capital obligations. The new

this area, namely, assessing the annual cost of complying. It ision clearly sets up what a lessee can be required to
is really a question of practicability, not possibility. Given the . 5ke or reimburse by way of capital expenditure. The new

. Kction 13(1)(b) is of a particular importance as it will require

statement, would the Attorney consider an amendment 1 essor 1o disclose not only the nature of a proposed refit but

include ‘practicable’ rather than ‘possible™? . also sufficient detail of what will be required to permit the
The Hon. K.T. GRIFFIN: | am prepared to consider but |ogqee to assess the likely costs of the refit obligations. This

| am not prepared to agree with an amendment. | would fe&fj| enaple a prospective lessee to take his or her own advice
obliged to go back to all the participants in the discussions.q o what a refit will cost.

I think there is a distinction to be drawn between something 14 Hon. ANNE LEVY: The select committee recom-

which is practicable and something which is possible. In the o jation was that the lessor had to indicate whether the
discussions which occurred, the focus was on possible rathﬁerssee would be required to refit the shop or what capital
than practhable. The issue of pragtlcaplllty does raiseé SOM@a 1d have to be made in the disclosure statement, and it was
othgr.questlons Wh'Ch would certainly give more Iatltgde forup to the lessor to indicate the approximate cost of the fitout.
avoiding the estimate. My preference is to stay with the s \ve have here is a reversal from the select committee

\évorfctis if posrsllb(;e'. C%r.f‘?'nl?f[' I Tr? _tnot gwar:ett_rt}at tne recommendation in that it is up to the lessee to obtain an
raftsperson had any dificulty with 1t, and what it réally egtimate of the cost. I understand that in some cases with

reflects is that, although the honourable member says thg me shop fitouts the lessee is not able to choose the

anytth;ng IS tpotiSIt)lte, |tb(|jep§nds ?hn ;[he e):tt?qntlithhlch YO ontractors who will undertake the work but is forced to use
want 1o go to tnat trouble. Ievertneless, | think it éncapsuz 4 ctors who are accustomed to working for the owner or

lates the intention, that is, that there really should be somg,,; 4, things or have things done a certain way. In the light
effort put into trying to make an estimate of the annual cos f that | wonder whether it is better to have the lessee work

of complying with the obligations and not just, ‘Well, itis not o s \yhat it is likely to cost as opposed to being told by the
practicable because we do not have all the rate notices ansor what it is likely to cost
everything else for the ensuing year.’ | know | was a bit blunt The Hon. K.T. GRIFEIN: I.am conscious of the change

in saying th_a_t | was not prepared to ch_ange it, but the fact i?)ut | point out that this change came about because the
that the spirit of what was proposed is better reflected b¥epresentatives of landlords and tenants themselves said that

‘possible’ than by the word “practicable’. what was in the Bill would not work, on the basis that the

The Hon. R.D. LAWSON: | understand the problem and landlord sets the standards, the tenant actually pays for the fit-
| also understand that these amendments represent a compj;

mise agreed between stakeholders. Could it be left on th %t’ and the tenant is better able to identify whether one

basis that if other amendments are made during the course ould have particle board or solid timber, imported tiles or
. o . 9 ourse bl tiles on the floor, and so on. The parties said that they
the Committee stage of the Bill in this place, and, if it is

felt that this was a better way of handling it. | accepted that

necessary ultimately to refer the matter back again to thgn the basis of what they believed was the normal practice,
stakeholders, that might be a matter which could be referre nyway, and that was expressed in a way which identified the

to them. . o - .
Amendment carried: clause as amended passed. respecth responsplllgfeslmore clearly thgn(;t did przwously.
Clause 7. Amendment carried; clause as amended passed.

The Hon. K.T. GRIFFIN: | move: Clauses 8 and 9 passed.
Page 3, lines 29 to 35—Leave out proposed new section 13 and Clause 10.

insert;g ’ prop The Hon. ANNE LEVY: | will not be moving the

Certain obligations to be void amendments that are on file in my name. They were prepared

13.(1) An obligation to make or reimburse capital expenditureand put on file before the working party compromise was
may only be imposed by or under a retail shop lease or geached and the detailed amendments which the Attorney has

collateral agreement in the following cases: - : ) )
(a) a lessee may be required to pay or reimburse the cost an file were placed before us. While the Attorney’s amend

making good damage to the premises arising when th&nents incorporate some but not all the points in my amend-
lessee is in possession or entitled to possession of theents, as this compromise has been reached, | will not move

premises; and my amendments, although | will comment on some of the

(b) a lessee may be required to fit or refit the shop, or tqnagsyres in this clause as the Committee goes through it.
provide fixtures, plant or equipment, if the disclosure . I .
statement discloses the obligation and contains sufficient 1 he Hon. K.T. GRIFFIN: The existing clause will be

details to enable the lessee to obtain an estimate of thepposed with a view to inserting a new clause, which inserts

likely cost of complying with the obligation; and a new Part 4AA—The term of lease and renewal’. Therefore
(c) a lessee may be required to contribute to a sinking funq move:

to cover major items of repair or maintenance if reason- ’

able details of the lessee’s obligation is disclosed in the Insert new clause as follows:

disclosure statement. Insertion of Part 4A
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10. The following Part is inserted after section 20 of the principal  (d) the lessor—

Act: 0] does not propose to re-let the premises within a period
PART 4A (the relevant period) of at least 6 months from the end
TERM OF LEASE AND RENEWAL of the term; and

Division 1—Preliminary (i)  requires vacant possession of the premises for the

Objects lessor’s own purposes during the relevant period (but

20A. (1) The Parliament recognises that conflicts sometimes arise not for the purpose of carrying on a business of the
between a lessor’s expectation to be able to deal with leased premises same kind as the business carried on by the lessee); or
subject only to the terms of the lease and a lessee’s expectation of (e) the renewal or extension of the lease would substantially

reasonable security of tenure. disadvantage the lessor; or

(2) The objects of this Part are to achieve an appropriate balance (f) the lessee’s right of preference is, in the circumstances of the
between reasonable but conflicting expectations and to ensure as far ~ case, excluded by regulation.
as practicable fair dealing between lessor and lessee in relation to theplementation of preferential right

renewal or extension of a retail shop lease. 20E.(1) If an existing lessee of premises in a retail shopping
Division 2—Initial term of lease centre has a right of preference, the lessor must, at least 6 months
Minimum 5 year term (but not more than 12 months) before the end of the term, begin
20B. (1) The term for which a retail shop lease is entered inthegotiations with the existing lessee for a renewal or extension of the
must be at least five years. lease.

The term of a retail shop lease is worked out under this section on (2) In particular, before agreeing to enter into a lease with another
the assumption that any right or option of renewal or extension undgrerson, the lessor must—
the lease or a collateral agreement will in fact be exercised. However, (a) make a written offer to renew or extend the existing lease on
a right or option of renewal or extension will not be taken into terms and conditions no less favourable to the lessee than
account if it is given after the lease is entered into. those of the proposed new lease; and

(2) Alease is not invalidated by contravention of this section but  (b) provide the existing lessee with a copy of the lease or
the term of the lease is extended to bring the term (or aggregate term) proposed lease (as renewed or extended) and the disclosure
to five years. statement required in relation to it.
If (for example) a lease is entered into for a term of three years, its  (3) When a lessor offers to renew or extend a retail shop lease
term is extended by two years to five years. If a lease is entered intander this section—
for a term of two years with an option for a further one year after that  (a) the offer remains open for a reasonable period (at least 10

initial two years, the term of the lease is extended to four years (with days not including any Saturday, Sunday or other public
the option for a further one year after that initial four years). holiday) after it is given or until its earlier acceptance; and
(3) This section does not apply to a lease if— (b) the lessee must notify the lessor in writing within the time
(a) the lease is a short-term lease (i.e., a lease entered into fora  stated in the offer whether the lessee accepts the offer; and
fixed term of six months or less): or (c) if notice is not given within that period, the offer lapses.

(b) the lease arises when the lessee holds over after the termi- (4) The negotiations are to continue until—
nation of an earlier lease with the consent of the lessor and (a) the lessee rejects an offer under this section (or the offer

the period of holding over does not exceed six months; or lapses); or
(c) the lease contains a certified exclusionary clause; or (b) the lessee indicates in writing that the lessee does not want
(d) the lessee has been in possession of the retail shop premises  to continue negotiations for a renewal or extension of the
for at least 5 years; or lease.

(e) inthe case of a retail shop lease that is a sublease—the term (5) The negotiations are to be conducted in good faith.
of the retail shop lease is as long as the term of the head leadéotice of absence of right of preference

allows; or 20F.(1) Ifalessee of aretail shop in a retail shopping centre
(f) the lease is of a class excluded by regulation from the ambitloes not have a right of preference, the lessor must, at least 6 months
of this Division. (but not more than 12 months) before the end of the term of a lease,
Division 3—Renewal of shopping centre leases by written notice—
Subdivision 1—Application of this Division (a) notify the lessee of that fact; and
Application of Division (b) state why there is in the circumstances of the case no right of
20C.(1) This Division applies in relation to a retail shop lease preferenck
of premises in a retail shopping centre entered into after the (2) If the term of the lease is for 12 months or less, the periods
commencement of this Division. referred to in subsection (1) are to be reduced by one-half.
(2) However, this Division does not apply if— ! See section 20D(3).
(a) the lease is a short term lease (i.e., a lease entered into foiGonsequences of failing to begin negotiations or give notice
fixed term of 6 months or less); or 20G.(1) Ifthe lessor fails to negotiate or give a notification to
(b) the lease contains a certified exclusionary clause; or the lessee as required by this Subdivision and the lessee by notice in

(c) in the case of a retail shop lease that is a sublease—the temwriting to the lessor given before the end of the term of the lease
of the retail shop lease is as long as the term of the head leasequests an extension of the lease under this section, the term of the

allows; or lease is extended until the end of six months after the lessor begins
(d) the lease is of a class excluded by regulation from the ambithe required negotiations or gives the required notice.
of this Division. (2) During an extension of the lease under subsection (1), the
Subdivision 2—Rules of conduct at end of term lessee may terminate the lease by giving not less than one month’s
Preference to be accorded to existing lessee notice of the termination in writing to the lessor.

20D.(1) If a lessor of premises in a retail shopping centre  (3) If the term of the lease is for 12 months or less, the period
proposes to re-let the premises, and an existing lessee wantsreferred to in subsection (1) is to be reduced by one-half.
renewal or extension of the term, the lessor must give preference to  Subdivision 3—Remedies for non-compliance with rules
the existing lessee over other possible lessees of the premises. Fair dealing between lessor and lessee in regard to renewal of lease
(2) The lessor is to presume that the existing lessee wants a 20H.(1) If alessor fails, in any respect, to comply with the rules
renewal or extension of the term unless the lessee has notified tipeescribed in Subdivision 2 and the lessee has, in the circumstances
lessor in writing within 12 months before the end of the term that theof the case, been prejudiced by the failure, the lessee—
lessee does not want a renewal or extension. (a) may lodge a notice of dispute with the Commissioner setting
(3) However, the lessor is not obliged to prefer an existing lessee out the lessee’s grounds of complaint and applying for
if— mediation of the dispute; or
(a) the lessor reasonably wants to change the tenancy mix inthe (b) may apply to the Magistrates Court for orders resolving the
retail shopping centre; or dispute.
(b) the existing lessee has been guilty of a substantial breach or (2) If a notice of dispute is lodged with the Commissioner under
persistent breaches of the lease; or subsection (1)(a)—
(c) the lessor requires vacant possession of the premises for the (a) the Commissioner (or a mediator appointed by the Com-
purposes of demolition or substantial repairs or renovation; missioner) will attempt to resolve the dispute by conciliation;
or and
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(b) if the dispute is not resolved by conciliation, the Commis-  (b) receiving payment of rent in advance; or
sioner must, on application by either party, refer the dispute  (c) requiring reasonable security from the lessee or another

to the Magistrates Court. person to secure performance of the lessee’s obligations
(3) On an application or reference under this section, the Court under the renewed or extended lease; or
may make any order it considers appropriate to resolve the dispute. (d) seeking or accepting payment for the grant of a franchise in
(4) In particular, the Court may— connection with the renewal or extension of the lease.

(a) order the lessor to renew or extend the lease, or to enter intdnlawful threats

anew lease with the lessee, on terms and conditions approved 20M. A lessor or an agent acting for a lessor must not make
by the Court (but not to the prejudice of the rights of a third threats to dissuade a lessee from—

party who has in good faith acquired an interest in the  (a) exercising a right or option to renew or extend a retail shop

premises); or lease; or
(b) order the lessor to pay compensation (not exceeding 6 (b) exercising rights under this Part.
months’ rent under the lease) to the lessee. Maximum penalty: $10 000.

(5) A fee prescribed by regulation is payable on lodging of ag
notice or an application under this section.

Division 4—Other cases 20N. Except as expressly provided in this Part, there is no civil

Application of this Division remedy for non-compliance with this Part.
201.  This Division applies to a retail shop lease other than y P

xclusion of legal consequences for which express provision is not
made

one— In the early hours of this morning on the previous day of
(a) to which Division 3 applies; or sitting, | explained at some length what this clause seeks to
(b) in relation to which a right or option to renew or extend the . | am happy to repeat that, but | think members would be

Noticeltet?lseesgégtgf lessor's intentions at end of lease sufficiently aware of the structure and the process to be able

20J.(1) Notless than 6 months, and not more than 12 monthd® comprehend adequately what is proposed. If there are
before the end of the term of a lease, the lessor must by writtequestions on the amendment, | am happy to deal with those,

notice to the lessee either— ) particularly where | have not answered members’ questions
(a) offer the lessee a renewal or extension of the lease on ter”éfdequately.

and conditions specified in the notice; or . .
(b) inform the lessee that the lessor does not propose to offer a The Hon. M.J. ELLIOTT:  As the Attorney noted, it was

renewal or extension of the lease. pretty late last night when we got to this Bill. The first
(2) A notice under subsection (I)(b) may include other informa-question | asked was to whom this Bill applies. To paraphrase
tion about the lessor’s intentions (for example, that the Iessorintenj;.‘fy comments last night, | sought to clarify whether these

to allow the lessee to remain in possession of the shop as a perio ; : ; :
tenant under a provision of the lease for holding over, or as a tenal auses will have retrospective action. In other words, will

at will). people already in leases be protected, or does this right of
(3) An offer under subsection (1) is not capable of revocation forenewal apply only to people who enter into new leases after
one month after it is made. the passage of this legislation? If it applies only to new

by thi 4 cationtot "SHeople, it will take a decade before it applies to more than
y this section and the lessee by notice in writing to the lessor give 15 f d it will b | f
before the end of the term of the lease requests an extension of tH& 10 15 per cent of tenants and it will be too late for many
lease under this section, the term of the lease is extended until tig€ople. | said that | hope and expect that it applies to existing
end of six months after the lessor gives the required notice. leases, but | have not been able to discern that.

(5) During an extension of the lease under subsection (4), the | his response, the Attorney-General pointed out that

lessee may terminate the lease by giving not less than one month’ : : .
notice of the termination in writing to the lessor. 'b?’oposed new section 20C(1) provides:

(6) If the term of a retail shop lease is 12 months or less, this  This division applies in relation to a retail shop lease of premises
section applies to the lease as if the periods of 12 months andif a retail shopping centre entered into after the commencement of
months referred to in the above provisions were reduced by one-hathis division.

Division 5—General provisions

(4) Ifthe lessor fails to give a notification to the lessee as requireﬁg

Certified exclusionary clause | have tak_en t_he c_)pportunity to talk to a number_of people
20K.(1) Subjectto this section, the rights conferred by this Par@bout the implication of this measure. Clearly, the interpreta-
cannot be excluded or modified by contract. tion is that, if a person is in a lease, no protection is offered.

(2) However, the statutory rights of security of tenure may beThis means that the lessee has no right of first refusal and that

excluded by a certified exclusionary clause. ; ; ;
(3) A certified exclusionary clause is a provision of a retail shopthls measure will apply only to people who sign a lease after

lease in respect of which a certificate signed by a lawyer who is ndtiS Bill becomes an Act. It will be five years at the earliest
acting for the lessor is endorsed on the lease to the éffect that— before anybody gets a chance to exercise a right of first
(a) the lawyer has, at the request of the prospective lesseegfusal.

explained the effect of the provision and how this Partwould - ag | understand it, the vast bulk of people end up staying
SP(?\I/%/Sligr:_eg?ém tothe lease if the lease did notinclude thaty, w0 s me place, albeit having extortionate rental demands

(b) the prospective lessee gave the lawyer apparently credib@ade on them, and that is why this clause came about. They
assurances that the prospective lessee was not acting undgill have the choice of paying the extortionate amount, which

coercion or undue influence in requesting or consenting to thehey have been doing for years, or getting out. The best they
inclusion of the provision in the lease.

Premium for renewal or extension prohibited can hope for is taking out a new lease, and being extorted
20L.(1) A lessee cannot be required to pay a premium for th&dain to get thgt, but five years later, if we have got thl_s rl_ght,
renewal or extension of a retail shop lease. the extortion will have stopped. Other people who are in five-

(2) If a lessor or a person acting on behalf of a lessor seeks gslus-five year leases will wait up to 15 years before they get

accepts a premium for the renewal or extension of a retail shogheir chance to exercise the right of first refusal
lease— '

(a) the lessor is guilty of an offence and liable to a penalty not 1 "€ Hon. K.T. Griffin: Itis only a five year lease.
exceeding $10 000; and The Hon. M.J. ELLIOTT: What about a person who has
(b) the lessee may recover the amount of the payment as a dedigned a five-plus-five year lease? If they have signed such

@) %Y\rlu?ftshe?:rti%;n;éégenIcispsg\)esnio;?/eigtseodr ‘f)rfotrr;‘fffence)- a lease relatively recently, at the end of the 10 years they will

(a) requiring payment from the lessee of a reasonable sum fgfce an extortionate rent demar_1d,_ they sign a new lease and
|ega| or other expenses incurred in connection with th ve yeaI’S aftel’ that they getthe|r I’Ight Of fII’St refusal SO, 15
renewal or extension of a retail shop lease; or years down the track this Bill will protect them.
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It is a bit like banning domestic violence and saying itWhen | spoke to the Small Retailers Association it said, ‘We
applies only to new marriages after this date. By introducinghould have picked this up, but we did not.” | am not sure
this legislation, this Parliament has recognised that some vemwhether they are the right words, but they are feeling a little
unsavoury practices have been going on. Otherwise, why apt out that they had not picked it up but should have done
we having this debate? We are saying that we are going to fizo.
it. But for whom are we going to fix it? It will not be for I note that the Attorney-General in response to a question
anyone who is currently in the mess; rather, it will be for theasked by the Hon. Mr Lawson earlier in relation to questions
very small percentage of people who over the next couple aff possible and practicable intimated that he would have to
years enter into new leases for the first time. It will take ago away and consult and come back on that issue. In respect
long time before that domestic violence stops because we aoé proposed new section 20C(1)—and realising that the Bill
saying that we are not prepared to protect people who areuld quite possibly come back to us, anyway—I move to
currently in that situation. That analogy is fair and accurateamend the Hon. Mr Griffin’s amendment as follows:

We have said this is wrong, it should stop and in 15 years pelete the words ‘entered into after the commencement of this
we will do it. Either it is wrong or it is not wrong. A lot of Division'.

retailers will be in for a bit of a shock. When they read thea; the end of the day, | may be forced to concede that that
Advertiser they probably thought ‘\fou beauty!" Perhaps therust remain, but | feel very strongly about it and my
should read the Attorney-General's press release, too, whigtynscience dictates that | should make every reasonable effort

states in the third paragraph: in relation to those words because | know what retailers are
The key amendments now proposed by the Government andoing through right now, and | do not want to wear the
agreed to by all industry representatives are as follows: responsibility for that going on any longer.

existing retail tenants will in general have a right of preference - . .
over other prospective tenants for the same site in a retail shoppin% Q_ueSt'Ons "?llways arise abou_t retrOSpeCt'V,‘tY’ and | guess
centre. that is something that will be raised by the Minister. Retro-

TheAdvertisethas published a story suggesting that retailer pectivity is an interesting thing. | cannot help but note that
have now been prgtected. NoO exis%inggrgtailerghas now bedh€ Attorney-General immediately before the debate on this

: : - Bill began introduced a Bill to amend the Second-hand
protected. It should have said that any retailer who goes in . . )
a new lease after this date will be protected in five years time ehicle Dealers (Compensation Fund) Amendment Bill 1997,

‘o ich, retrospectively, will change the law. Admittedly, it
or perhaps 10 years or even 15 years. This is the one par@f\gﬁl change it to the way we always thought it was read, but

: I . asically the argument is that there are—
and grief because, as | have said right throughout this debal%, The Hon. K.T. Griffin interjecting:

the central issue in the whole retail tenancy area is lease I .
renewal, and at last we come to grips with it—in five to 1 ne Hon. M.J. ELLIOTT: I think itis. You are seeking
15 years! It is bad luck for all the people who know right now {0 clarify it, aren'tyou?
what is happening to them and they know what will happen  The Hon. K.T. Griffin interjecting: .
to them when they go for their next renewal. Itis bad luck for ~ The Hon. M.J. ELLIOTT: | thought you were trying to
them because we will not protect them. We are saying thagtop anyone from making claims against Kearns.
if you happen to survive the extortion and you get a new The Hon. K.T. Griffin: If you listened to the second
lease, five years later we will protect you. That is very pooréading speech you would realise that it says, ‘It is not
and very devious, whether or not it is with intent. | know thatretrospective,” and I clearly and expressly said—
this was signed off by all parties, but | do think— The Hon. M.J. ELLIOTT: In relation to any other case?
The Hon. K.T. Griffin interjecting: The Hon. K.T. Griffin: Yes, any other case.
The Hon. M.J. ELLIOTT: Yes, | have spoken with The Hon. M.J. ELLIOTT: What you are saying is that
several parties involved in the discussion after | received thany claim against Kearns will not—
facsimile, which was not long before we came into this place. The Hon. K.T. Griffin: It is still allowable.
I did not get it into my own hands until just before 2 p.m. It  The Hon. M.J. ELLIOTT: Okay. Clearly then, | have
was sent earlier but | was engaged on another appointmemiot picked the best example, and | apologise. On other
| have been able to confirm that it was discussed. | spoke toccasions in this place we have voted on things that are
Mr Shetliffe from the RTA. He said that he had certainly retrospective. | have always argued that whether or not one
raised the issue. His recollection was that Mr Baldock wasupports retrospective legislation is not saying, ‘l do or | do
not present at that point of the discussion, but he had a veryot support retrospectivity.’ The argument should be ‘What
clear understanding that that would happen. He disagreead the practical effect of the retrospectivity; what are the
with it very strongly, but he said that that was all that couldconsequences; what are the negatives; and what are the
be agreed with. Itis really similar to the situation we were inpositives.’ | know what the positives are. The positives are
with the original Government legislation: that at the end ofthat all the people who have been desperate for protection for
the day certain things will be given and others will not. ages and who will be denied it will be given it. Will the
To say that this Bill reflects the agreement is absolutehAttorney explain to this Chamber in what way there are
spot on: it does reflect the agreement. Whether or not it isegative consequences by an application of the right of first
right is another question. Clearly, the landlords could see theefusal to existing leases? | ask the Attorney-General to
writing on the wall. They were going to have to give some-address that issue because it is central to whether or not the
thing, and they have given something. However, they do napplication should be available.
have to worry about it too much for another five to 15 years. | cannot think of any real negative consequences other
By then, | guess, they would have worked out a few othethan that landlords would hate it and say, ‘We did not agree
things as well. They have bought themselves a fair bit ofo it” However, other than | cannot think of a genuine
time, really. Mr Shetliffe has said, ‘It is not good, but we negative consequence in terms of an injustice being done to
would rather have this than nothing’'—and that was his lineanyone.
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The Hon. K.T. GRIFFIN: Inrelation to the amendment working party, as | felt that the small business representatives
to the Second-hand Vehicle Dealers (Compensation)— had been sold a pup. I think that | would like some evidence
The Hon. M.J. Elliott: | have already acknowledged that. that there was not coercion. The Attorney earlier was quite
The Hon. K.T. GRIFFIN: No, | want to put it on the convinced that a lawyer would be able to determine whether
record because it is not a retrospective piece of legislatiortoercion had been applied, and | would like to be convinced
The second reading speech clearly says: a bit more that the Small Business Association representa-
The amendment is not retrospective and does not limit the rightves and the Retail Traders Association representatives
of those who have legitimate claims on the fund arising from therealised and were not coerced into this agreement whereby,

collapse of concerns to pursue those claims. as the Hon. Mike Elliott has said, it can be 15 years before
The Hon. Anne Levy: The MTA doesn't like that. any relief is found for people who are currently suffering.
The Hon. K.T. GRIFFIN: Well, that's too bad. It has | realise its implications in other areas, but | think that it

been clear all along. | have said that it will not be madeis a matter that should be looked at again, or at least we need
retrospective. In relation to the amendment which has beeiurther convincing that there was not any coercion involved
moved, the Government does not accept it. It is a fact that an reaching agreement on this. The way to keep the matter
the discussions on the draft amendments the issue of tlapen is to support the Hon. Mike Elliott's amendment, which
application of the amendments was considered. It was clearlyrealise will not be palatable to the Attorney. | feel it
identified and there has been no secret about the drafting:desirable at this stage to support that amendment. It is the
has been there all the time. The division applies in relation toesponsibility of this Parliament to protect people who need
a retail shop lease of premises in a retail shopping centnerotection, and ever since | saw these amendments | have
entered into after the commencement of this division. Thatheen concerned that proper protection is not being provided,
I would suggest, has been the way in which all amendmentsr not for a long time. The year 2012 is rather a long time to
have been genuinely made which affect the substantive rightsait for relief that the Parliament should have been able to
of landlords and tenants in relation to retail shop leases. applyin 1997. To keep the matter open and discussion going,
There have been a few procedural-type matters whichsupport the amendment.
have, in effect, been applied to existing tenancies, but those The Hon. M.J. ELLIOTT: While on this subject of
which have substantive effect are those which have onlyetrospectivity, there is a need to draw a distinction between
applied from the date upon which a particular Act or amendwhat we did in 1995 when we passed the principal Act—
ment came into operation under this regime. section 5(1) of which provides that this Act operates despite
That acknowledges that commercial arrangements are ihe provisions of a lease, so it applied to existing leases and
place negotiated under existing law and that it is not arwe were prepared to do that in 1995—and what we are
appropriate principle for Parliaments to seek to substantivelgeeking to do here, which is not to do anything to the lease
alter commercial arrangements. That is the principle upobut to address the question of what happens when the lease
which this has been addressed. is finished. We have given all sorts of reasons why a lease
In terms of those who already have an option to renew owill not be renewed: the landlord has another tenant who will
aright to renew, the fact is that the Act does not cover thempay more money, basically, because that is what first right of
in any event. The principal Act does not cover them in termsefusal is all about; or the landlord wants to put the shop to
of the exercise of the right of renewal because it is there—ianother purpose, or whatever else. The landlord has all those
has been agreed to—and all the rights that are exercisableatemptions, so none of the rights of the landlord are being
the point of the end of a particular term are dealt with by artaken away.
established agreement. No rights are being taken from the landlord: nothing is
No-one has ever suggested that we should be seeking b@ing done to the existing lease; what is being done is that we
step in and change the expressly agreed terms of a lease tlha¢ saying that, when the lease is completed, a person who is
says ‘You can have a right of renewal if you exercise it, ancturrently in the lease should have first right of refusal. |
not less than three months and not more than six monthmmnnot see in what way that is interfering with a landlord
before the end of the term, on the same terms and conditiorexcept in one regard: it interferes with the landlord’s capacity
as apply in this lease, except only in respect of rent that matp extort a higher rent by saying ‘I will not renew it unless
be varied in accordance with market rent or whatever thgou pay this rent level.’ Because that is what is going on now.
arrangement might be.” That cuts both ways. It binds theAnd the argument that the Attorney-General wants to run is
landlord and binds the tenant, and it has never been suggestibt it is reasonable for landlords to keep doing that if a
that in those circumstances the substantive law shoulderson is in a lease now, which expires, but it is not reason-

override it. able if they take out a new lease and, when that lease expires,
The Hon. M.J. Elliott: Not by me, either. they try it on again.
The Hon. K.T. GRIFFIN: That's what you're doing Perhaps the Attorney-General can explain: why is it
here. unreasonable for a person whose current lease expires not to
The Hon. M.J. Elliott: No. be protected but in five years’ time a person whose new lease

The Hon. K.T. GRIFFIN: The honourable member is expires should be protected? There has to be some logic to
changing substantive rights. In relation to new developmentthis and | would like to hear what it is.
at, say, Westfield Marion, there are tenants who will be The Hon. K.T. GRIFFIN: |deeply resent the imputation
signing new leases and this will provide them with protectiorthat there has been coercion of the members of the Retail
at the end of the term. That is what is important. It does noShop Leases Advisory Committee, and | deeply resent also
matter whether it is Westfield or any other shopping centrethe suggestion by the Hon. Mr Elliott—
when a new lease is entered into, they will be protected. The Hon. M.J. Elliott: | didn’t say that.

The Hon. ANNE LEVY: At this point | am going to The Hon. K.T. GRIFFIN: —that this is devious. You
support the Democrat amendment. | was very concerneshid it was devious. You said earlier that this was devious.
when | saw this part of the amendment coming from theYou said it was devious and the Hon. Anne Levy says that
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she has to be convinced that there was no coercion. We hatkeat is signed after this date? What is the logical consistency

adult men and women sitting around the table with all of thisbetween those two?

clearly expressed; on the face of it they can see for them- The Hon. K.T. GRIFFIN: The logical consistency is

selves and it was discussed at the meetings what the applidiat, at the present time, there is no new lease imposed on the

tion of this legislation would be. And to come in here and toparties—landlord or tenant—whereas the new leases that are

then begin to rattle around with all these sorts of commententered into are entered into with the full knowledge that this

about coercion and deviousness is disreputable in thiaw will apply to them. Nothing of the sort applies at the

extreme. present time, so what you are doing is changing the commer-
The fact is that everyone who signed off on this knewcial and substantive relationship between landlords and

what was in the document, they have agreed to sign it and tenants.

be bound by it, and they put it to the Parliament in that The Hon. M.J. Elliott interjecting:

context. | know the Parliament can change its mind. But if The Hon. K.T. GRIFFIN: It does, for the future, for new

you do that, then all bets are off and we go back to thdeases.

drawing board. And | do not want to see that happen in South The Hon. M.J. Elliott interjecting:

Australia where we have the prospect of setting this right. The Hon. K.T. GRIFFIN: No, it changes it for new

Certainly, it will apply to new leases and it will still create leases. It does not change it for those who presently have a

some difficulty potentially in relation to existing leases. Butlease. When you enter into a new lease you know that, at the

if you look back to the 1995 Bill that was passed in thisend of that lease, you have a right of preference as a tenant,

Parliament and is now the Act, certainly section 5(1)and that can keep rolling on but, at the moment, you do not

provides: know that you have got that right when you have an existing

This Act operates despite the provisions of a lease. lease. o
And certainly it says: The Hon. M.J. ELLIOTT: Of course this Bill currently

(2) A provision of a lease or a collateral agreement is void to th relates only to new leases; the question, though, is why it
extent that the provision is inconsistent with this Act. Should relate only to new leases. What is it about the

. . elationship between landlord and tenant that is any different

That applles to leases. But if yougo further and have a 100k the end of a current lease to new leases? The only differ-
at section 81 of that Act, you will see: ence will be the difference that is created by this Bill when

(1) Part 4 of the Landlord and Tenant Act 1936 (the ‘former it hecomes an Act, and that difference will be that in one case

'egi(szl‘)"‘ﬁog'vll);\%f_pealed' you will have a right of refusal and the landlord will not be

(a) the former legislation continues to apply (subject to@ble to say to you, ‘Pay this increased rent or you are gone’,
modifications prescribed by regulation) to a retail shopwhich is what they have been doing. That is what they will
lease entered into before the commencement of this Acthot be able to do, but we will allow landlords to continue to

but i i
(b) if the retail shop lease creates a periodic tenancy, this Acgo that to tenants who are currently in leases when their lease

applies to the lease as from the beginning of the firs©XPires. ]
period after the first anniversary of the commencementof The Hon. K.T. GRIFFIN: | will take the honourable

this Act as if there were a novation of the lease on thatmember through this simply. The fact is that there is no law
date. at present applying to any lease in a retail shopping centre
So, leases in existence at the date of this 1995 Act comintihat says, ‘At the end of this lease the law imposes upon you,
into operation were not affected by the operation of the nevthe landlord, a requirement to grant this preference.’ There
Act unless the regulations made a modification. And theys no law at the moment that says to a tenant, ‘You can
were made in only a very limited respect. require preference at the end of this lease.” At the moment
The Hon. M.J. ELLIOTT: |repeat the very last question there is no law that applies to those leases entered into for
that | asked: what is the logic, at the end of an existing leasehose purposes. When the law is enacted, a new lease which
to deny a right of first refusal as distinct from a personis entered into is entered into with the knowledge that the law
entering a new lease after the passage of this Act and thewijll require the landlord to give preference. The law will be
five years down the track, giving that person the right of firstclearly identified to the tenant as giving the tenant a right to
refusal at the end of a lease? We are not in any way interfee preference, and that is what is so logically different between
ing with the lease itself: it is a question of what happens aftean existing lease when there is no such law and a new lease
the lease. when there is a law.
The Hon. K.T. Griffin interjecting: The Hon. Anne Levy: Will that affect the rent?
The Hon. M.J. ELLIOTT: No, the lease is completed. The Hon. K.T. GRIFFIN: It will affect everything.
The Hon. K.T. Griffin: Then you do not have any rights,  The Hon. Anne Levy interjecting:
in your argument. The honourable member cannot have it The ACTING CHAIRMAN (Hon. J.C. Irwin): A

both ways. proper procedure is in place for asking questions. | propose
The Hon. M.J. ELLIOTT: This legislation seeks to give not to put the amendment of the Hon. Elliott’s until we reach

a right— the end of the discussion on new clause 10. Can members
The Hon. K.T. Griffin: Before the end of a lease. now logically take this through to other questions?

The Hon. M.J. ELLIOTT: It seeks to give a right to The Hon. ANNE LEVY: | have one query with respect
people with respect to what happens with a new leasdo new section 20C(2)(d). What sort of class of leases would
Certainly the negotiations start before the end of the currerthe Attorney expect to be excluded by regulation from the
lease, but the fact is that you are talking about a new commerenewal of shopping centre leases, division 3?
cial agreement. You are not talking about the old agreement: The Hon. K.T. GRIFFIN: It may be—and again this was
you are talking about a new agreement. Why should a newiscussed by representatives of landlords and tenants in their
agreement in relation to an existing lease be treated anyesence—that several shopping centres are located in the
differently in relation to a new agreement from any new leasdower levels of a high-rise office tower, and it is proposed
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that where there is such an office tower the rights of preferhave not come to grips with it yet. It provides that the
ence will not be granted to those who occupy offices in thenegotiations are to continue until the lessee rejects an offer
higher levels. So that if you have shops, a medical suite, ander this section. It appears to me that the rejection of a
chemist and a dentist on the ground floor and the first andingle offer would be enough to fulfil the obligation, yet the
second levels, this will apply to them; but in relation to thoseway things work means that an initial offer would be made
offices above that, because they are not part, effectively, db the existing tenant whose lease was about to expire and
the retail shopping scene, it is proposed to give consideratidiney might say, no, they think it is too high. That is already
to excluding those specifically from the benefits that area rejection of an offer, although that is clearly contradicted
provided by this new part 4A. by 20E(2), which requires written offers to renew or extend
The Hon. ANNE LEVY: Would the example which the the existing lease on terms and conditions no less favourable
Minister quoted be classed as being in a retail shoppintp the lessee than those of the proposed new lease. Before that
centre? happens, an offer has to be made back to the existing lessee
The Hon. K.T. GRIFFIN: Yes, because they are all part again, so potentially that is another offer. But it also seems
of the one building, such as the DaCosta Arcade. Theossible that that could break down for one reason for
DaCosta Arcade has shops located on the ground and firahother, and there is the potential for other offers to be made.
floors, but the remainder of the building is occupied byl am uncertain as to whether subclause (4) will cope with the
offices. That is a retail shopping centre. We wanted to ensuneal way this would work in practice.
that, for the purposes of this preference, those that are quite The Hon. K.T. GRIFFIN: My interpretation is that it will
clearly office accommodation should not be covered withirwork quite satisfactorily if it is all taken together. If you look
the description of ‘retail shopping centre’, for that purposeat it in isolation you might argue that it is one offer and you
The Hon. ANNE LEVY: | presume the same sort of are out, but you must qualify that by reference to the process.
response applies to new section 20D(3)(f) where, by regulaFhe process (and the landlord has to get into this frame of
tion, a lessee’s right of preference is to be excluded. mind) is that if you offer it to someone else on more favour-
The Hon. K.T. GRIFFIN: We do not have anything in able terms you have not satisfied the provisions of the
mind in relation to that. It is there as a safeguard. It does natection. You then have to ensure that your existing tenant is
apply in those circumstances. offered terms that are no less favourable than those which you
The Hon. ANNE LEVY: | note, too, that in new section have offered to another prospective lessee. The offers have
20E(3)(a) the offer made to the existing tenant has to remaito be in writing, and a period is provided within which to
open for at least 10 days, not including any Saturday, Sundayake the offer. If it is just one offer: ‘l am prepared to offer
or public holiday—in other words, a clear two weeks. Butyou a new lease on these terms, some negotiations may be
previously, I think, the select committee’s recommendationgvolved in that before, after or both. In those circumstances
indicated that it should be one month, and | wondered whywould categorise the discussions as not necessarily compro-
there had been this change? mising the offer but as being part of working it out and, if the
The Hon. K.T. GRIFFIN: The simple answer is that the offer is finally rejected or it lapses, the landlord still has the
working group looked first at 28 days and then seven and 1dther issues to be concerned about, such as prospective
days. The issue of Easter arose, and it was finally agreed thi@nants and the terms and conditions upon which a prospec-
10 days, not including any Saturday, Sunday or other publitive tenant is offered the lease.
holiday, would give really the two clear weeks within which  The Hon. M.J. ELLIOTT: The Attorney might like to
to get advice and to make a decision. From the landlord’¢hink about this, but it appears to me that offers will be made
point of view, the longer this is left open the less manageablander 20E(1) and 20E(2) and it seems to me that in 20E(4)
it becomes in terms of other offers that might be hanging onve are talking about an offer that is made under 20E(2); |
the end of that decision. From a tenant’s perspective, if it isnay be wrong. It is when they are making no further progress
seven days it is unnecessarily short and a tenant may walhder 20E(2) that the process is finished, | think; where an
need to get some specific advice which might take longeoffer is not accepted.
than merely five working days. The Hon. K.T. GRIFFIN: It seems straightforward to
The agreement was that as it is described in this paragraphe. Subsection (1) of 20E provides when negotiations should
would be the most appropriate way of dealing with it, andbegin and a minimum and maximum period. Then, subsection
would satisfy the competing interests of landlords and2) makes it quite clear that before agreeing to enter into a
tenants. lease with another person you must do certain things. Itis all
The Hon. ANNE LEVY: | suppose it relates to my earlier part of the process—it is all related. Subsection (1) deals with
comments in that it has to be the lessee who determines whidlie negotiations indicating that there is a right of preference,
he or she might be up for in terms of capital cost for a refitsubsection (2) deals with the actual written offer, and
instead of being presented with the figure by the lessor. Isubsection (4) relates to the written offer.
two weeks or 10 working days adequate to actually costthe The Hon. M.J. ELLIOTT: We are not having a philo-
capital obligation which the lessee is being asked to undesophical debate here, just whether or not it will work in the
take? In my experience, it can take a long time—much morgvay that is intended. In practice, what | would expect to
than 10 working days—to get building quotes. happen is that most often the landlord will make an offer only
The Hon. K.T. GRIFFIN: All | can do is defer to the to the existing tenant. The tenant may or may not think that
views of those who have experience in retail leasing. Thés a reasonable offer. If the tenant feels it is, | imagine they
landlords’ and the tenants’ groups have said this was fine;Wwill sign off and that will be the end of it. However, if the
cannot do any more than that. They are the ones who have tenant feels it is not a reasonable offer, it is only at that point
work with it in a practical sense, and they do it all the time.that most often the landlord will go looking for another
They have said that that is an appropriate compromise. potential tenant. That will not always be the case, but | am not
The Hon. M.J. ELLIOTT: | want to ask a question in sure whether the way this is structured will enable it to work
relation to 20E(4). This issue was raised previously, and in that way. There is no argument about how we want it to
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work, but whether it actually deals with it working in that ~ Clauses 11 to 15 passed.

way. This almost assumes that you have a process going New clause 15A.

under 20E(1) and while that process is going on the landlord The Hon. K.T. GRIFFIN: | move:

could want to make an offer to someone else and then go page 7, after line 33 insert new clause as follows:

back to the original tenant, but that may not always be the Amendment of s. 60—Associations representing lessees

case. An offer may be made to the tenant, the tenant may 15A. Section 60 of the principal Act is amended by inserting after

reject it and the landlord may then go to someone else t@ccompanied in subsection (2) ‘and represented'.

make an offer and at that point another offer is supposed tohe amendment to section 60 reflects the need to ensure that

be made to the original tenant. | do not believe that thisassociations representing the interests of lessees can actually

actually achieves that. represent a lessee in negotiations with the lessor. The current
The Hon. K.T. Griffin: | think it does. provision refers only to such persons accompanying the
The Hon. M.J. ELLIOTT: | ask for more advice to be lessee.

taken. | am not having a debate about what should happen, The Hon. M.J. ELLIOTT: This is similar to an amend-

but | am not convinced that this actually does achieve it. ment | had in a private member’s Bill | introduced. It is
The Hon. K.T. GRIFFIN: | will think aboutit, butinmy  probably the one item that is not covered in any way by the

view it is adequate and serves the purposes that we have &#lect committee recommendations. Unfortunately, there has

been talking about. been a real abuse of the interpretation of the current Act
The Hon. ANNE LEVY: | refer to section 20J] in Where, while the right to accompany was there, in some cases

Division 4. | have sorted out what section 20 refers to: jtthe landlord refused to talk with a person who was there; yet

means that, in effect, a vast number of existing leases whici€ intention of the Act always was that a person would have

have rights of renewal or option in them, and all existing@ fight to be represented. Unfortunately, certain landlords—

leases in shopping centres (as it was originally placed to udjcluding a particular big landlord in this State—were

will not be covered by these changes, and the changes wiibusing that. | am glad that the Government is addressing it.

only apply to a very small number. In Division 4, it applies ~ New clause inserted. _

to retail shops other than those to which Division 3 applies, Remaining clauses (16 and 17) and title passed.

and other than those which have a right or option to renew. The Hon. K.T. GRIFFIN (Attorney-General): | move:
In section 20J, these people have far fewer rights. They do That this Bill be now read a third time.

not get an automatic preference. They will be written to and  The Hon. M.J. ELLIOTT: | spoke at the beginning of

told that they will get a renewal or extension, or that they willthe Committee stage in response to a number of amendments

not, so at least they will not be kept dangling until the lastwhich were tabled and which came about after quite a long

minute; but they will not be told why it will not be renewed consultation period. I want to make sure that the record is

if it is not, and they do not have any rights for mediation orquite clear that there are some enormous improvements in the

court proceedings as applies to those who are in the shoppinendments that were moved in Committee. The Bill is a

centres. It may well be that it is the squeaky wheel that getguch better Bill. In 10 years’ time, everyone will speak even

the oil, but the fact that there have not been vast problems upore loudly about it because, by then, just about everybody

until now in retail shopping leases which are not part ofwill be protected.

shopping centres does not seem to me a reason why theseThe Bill has one major weakness, and that is that all

people should not have equal protection. existing tenants will not be offered first right of refusal and,
We do not usually take the view that people who are goodvhen they realise that what they read the other day in the

and do not complain therefore get absolutely nothing, whilg\dvertiserdoes not apply to them, they will go into deep

those who do complain get special rights imposed on thenghock, because there hao! been healthy anticipation that at last

I will not move any amendments on this, but | express myhere would be some relief. | understand_ that the Bill may

disappointment that the tenants of retail shop leases outsig@me back to us next week and that I will have to make a

of shopping centres will have far fewer rights than those whélecision at that point. ) )

are tenants in shopping centres. | cannot see the logic of that, | do not want to put at risk the gains that are being made.

and | am extremely disappointed by it. By the same token, my conscience says that all existing
The Committee divided on the amendment: tenants should be offered protection, which they will not get
AYES (9) under the Bill as the Attorney-General wished to amend it.
Crothers, T. Elliott, M. J. (teller) I hope that he will give that further consideration. At the end
Holloway, P. Kanck, S. M. of the day he will say that this is what was agreed but, even
Levy, J. A. W. Nocella, P. with the first Bill that came before us in 1995, | said that it
Pickles, C. A. Roberts, T. G. is not what is agreed that is always important: if someone has
Weatherill, G. an advantage over someone else, they can reach an agreement
NOES (8) but not give away all the advantage, and basically that is what
Davis, L. H. t)  Griffin, K. T. (teller) has happened here. Just because it is an agreement does not
Irwin, J. C. Laidlaw, D. V. make it right, and that must be recognised.
Lawson, R. D. Lucas, R. I. Bill read a third time and passed.
Pfitzner, B. S. L. Stefani, J. F.
PAIRS JURIES (MISCELLANEOUS) AMENDMENT BILL
ggbmeiig,nghc_;' ggﬁ;%rfirACJV Adjourned debate on second reading.

o (Continued from 28 May. Page 1433.)
Majority of 1 for the Ayes.

The Hon. M.J. Elliott's amendment thus carried; new The Hon. CAROLYN PICKLES (Leader of the
clause as amended inserted. Opposition): The Opposition supports the second reading.
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This Bill appropriately updates certain provisions in the The Hon. CAROLYN PICKLES (Leader of the
present Juries Act. For example, in these days of compute@pposition): The Opposition supports the second reading.
there is not really any need for little cards to be plucked ourhe Opposition will not obstruct the sale of various parts of
of the ballot box to decide on the composition of jury panelswhat is known as the ASER development. A Bill of this
There are many interesting issues arising from our junnature will facilitate the sale of the properties involved, given
system but at this stage we will be simply concentrating orthe extraordinarily complex web of relationships between the
the amendments before us in this Bill. various ASER entities to which the Minister referred in his
One issue that is raised in this Bill is the ability of citizens second reading explanation.
to evade jury service. Both in the current legislation and with  One or two questions arise. The second reading explan-
the updated language proposal in clause 4 of the Bill, one adtion refers to important taxation allowances which exist in
the reasons for citizens being able to avoid jury service is ifelation to the buildings included in the development.
they present ‘any reasonable cause’. Is there any record keptesumably, this refers to taxation benefits which have been
of the number of people who are called up for jury service buin place for some time. Would the Minister please detail these
then make an excuse for not going on with it? Do we knowtaxation allowances? Are they merely taxation allowances
how many people have claimed a reasonable cause for napplicable under the general law, or are there allowances
going on with jury service, and what kind of reasons havespecific to this site? Who presently receives the benefit of
been given? The question is potentially of great significancehese allowances? How exactly could new leases affect these
because even if, for example, a very high proportion ofallowances? No specific mention is made of them in the Bill.
professional workers and managers are declining jury service One other minor point relates to drafting. Clause 31
because of work commitments being cited as a reasonabjgovides that the Governor may make proclamations for the
cause, or if a very high proportion of single parents withpurposes of this Act. Would not the Governor have the
child-care obligations exclude themselves from jury serviceapacity to make relevant proclamations without this clause,
on that basis, then obviously the composition of our juriesand what does the Government have in mind in respect of the
will be skewed towards a range of people who are notort of proclamations that it would be appropriate for the
necessarily representative of the community at large. Governor to make for the purposes of the Act? The Minister
The Opposition would be interested to have the Attorneymay wish to bring back these responses when he replies or
report on that issue, and | look forward to the Attorney’swhen the Bill goes into Committee. The Opposition supports

response. We support the second reading. the second reading.
The Hon. R.D. LAWSON secured the adjournment ofthe  The Hon. R.D. LAWSON secured the adjournment of the
debate. debate.
COOPERATIVES BILL JURIES (MISCELLANEOUS) AMENDMENT BILL
Adjourned debate on second reading. Adjourned debate on second reading.
(Continued from 28 May. Page 1446.) (Continued from 28 May. Page 1433.)

The Hon. CAROLYN PICKLES (Leader of the . ;
Opposition): The Opposition supports the second readingOf The Hon. R.D. LAWSON: I support the second reading

Al e this Bill. The jury system is deeply ingrained in the
This Bill is lengthy and complex but the Opposition accepts, ;1o jaw and it is an important part of the rich tradition
that it is consistent with legislation which has been, or will

be, passed around the nation. So, there is a uniformitOf our justice system. Any measure which rejuvenates and

. S oo |¥nproves the jury system is to be applauded. From time to
argument in favour of the legislation. In_add|t|on, It seem: ime, we hear comments in these days of economic rational-
that just about every aspect of the operations of a cooperatiy&, at the jury system is rather inefficient. Critics point to

has been reconsidered, and in some cases there is increa§8 e continental systems where juries have never been a
regulation. In relation to voting rights and accountabmtyfeature of the criminal trial process. They point also to, |

generally, the reforms would appear to advantage COOperati\fﬁink, the Japanese system and many Asian systems which
members. The Attorney may wish to inform members as t 0 not have juries to determine criminal matters.

the number of cooperatives or the kind of cooperatives whic - .
might seek to operate both in South Australia and beyond Critics also point 1o the fact that much of the summary

State boundaries, since the legislation clearly envisages tgtlce system of our own couniry and also that of commen

sort of widespread field of separation. For example, are the :;’egoﬁgiu?tislfaﬁgi?,dutﬁ: grgii/;smﬁrgelrit;?rtl?s{fgzerSLhaT)r?-y
provisions particularly of significance to farming or grain : 9 ' g supp

er of the continuance of the jury system. However, like all

cooperatives near the South Australian-Victorian border? : : . :
Tphe Opposition has not received any objection fromsystems, it requires amendment and improvement from time

cooperatives or cooperative members in relation to this BiIIto time. The amendments proposed in this Bill are sensible,

; ministrative and machinery amendments which should
gggovr\]lg rS:: di?]% reason to delay its passage. We support tﬁw%ake this system more efficient in an administrative sense

without in any way compromising or interfering with the
The Hon. J.C. IRWIN secured the adjournment of the INtegrity of juries and their deliberations.

debate. The only question that | will put to the Attorney during
this second reading contribution concerns the payment of
ASER (RESTRUCTURE) BILL jurors. There is no amendment in the current Bill relating to
the payment of jurors, nor is it intended to alter the legislation
Adjourned debate on second reading. in this way. However, from time to time, one hears criticisms

(Continued from 5 June. Page 1552.) of the current payment system for jurors. These criticisms are
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not universal. The invariable response is that jury service isreation of ASER, that he had insisted that the Tokyo
a community service and is not intended to be a service faagreement be drawn up without regard to the possibility of
which full remuneration is paid for participation. However, a casino being located within the development.
in the light of the criticism from time to time of the level of That was later found to be palpably false. John Bannon
payment for jury service, | ask the Attorney to indicate duringhad misled Parliament in that the ASER Property Trust,
his second reading reply or in Committee whether there is angreated under the complex ASER structure, had been given
intention to alter the current level or method of payment forihe first right to lease the railway station, which was the
jury service. | support the second reading. preferred site for the casino. That set the pattern for the next
. seven or eight years. That was the style of the Bannon
The Hon. J.C. IRWIN secured the adjournment of the Government. The ASER group proposed a $15 million casino
debate. at the railway station, with 100 gaming tables and capacity
for 3000 people. There were other submissions, but they
ASER (RESTRUCTURE) BILL never had a chance. It was a done deal, and so it came to pass
at the ASER Property Trust was involved with the casino.
In February 1984 the Casino Supervisory Authority
recommended the Adelaide Railway Station as the preferred

The Hon. L.H. DAVIS: The ASER (Restructure) Bill casino site because ‘the station building does possess a

seeks to give the Government the ability to undertake a majéiaracter and appearance that could be described as unique,

restructuring of what is known as the ASER development®” attribute extremely valuable for marketing ventures direct
fo interstate and overseas tourists’. At the time it was

The ASER development, which was first mooted 14 year§o . . ;
agoin 1982, consists of the Adelaide Casino, the Conventiotiggested that the casino would be such a profitable operation

Centre, the Hyatt Hotel, car parks, the Riverside building and1at Within five years the public would be offered a chance
the plaza area, which is better known as a public area. ThQ invest in the ASER operation through the ASER Invest-
legislation is yet another public example of the financialMent Trust, which owned and operated the casino.
debacle created by the Bannon Arnold Governments which Close on the heels of that announcement, in March 1984,
were in power between 1983 and 1993. In 1983 Premielf was revealed that the Hyatt would be appointed as operator
Bannon announced that there would be a convention centfer the $50 million, 400-room international hotel to be built
development at the railway station. on the ASER site. A convention centre was planned for
As Leader of the Opposition he discovered that the Liberafompletion in mid-1986 and there were other elements in the
Party had plans to develop the railway station and surround?roject, including an office building to be finished before the
ing areas for a major convention centre, a hotel, a retail cent@d of 1986. The Government committed itself to support the
and possibly a bus station. The Tonkin Government did noffSER project through subleasing the Convention Centre and
use that possible development in any way during the 198¥hat was at first an 800-space carpark.
State election campaign, but one of the developers associated The Government also undertook to lease 30 per cent of the
with the project leaked this information to the then Leader ofublic area and the leasing of the Convention Centre and the
the Opposition, John Bannon, who made it one of thecarpark. It was all done on the basis of a rental of 6% per
highlights of his election campaign for the 1982 poll. Hecent, linked to the capitalised completed cost of those
highlighted the need for a convention centre. He had a sketdacilities and adjusted annually for inflation. In other words,
of the centre and the hotel, which was for the benefit of théhe higher the finished costs of those elements of the project
media, and when he eventually became Premier he pursudte Government was subleasing, namely, the Convention
that concept which had been initiated by what had been a vefyentre, the carpark and public area, the higher would be the
modest Liberal Government, modest in the sense that it dinnual rental payable by the Government. The Government
not try to beat up something which was not yet in place. also guaranteed to sublease 11 000 square metres or 50 per
On 1 October 1983 Bannon signed what became knowgent of the office building planned for that site and which we
as the Tokyo agreement. It was a very big deal: &ow know as the Riverside building.
$140 million convention centre, hotel and office block jointly =~ The Adelaide Railway Station Redevelopment Bill was
funded by the South Australian Superannuation Fungbassed through the Parliament in early 1984, but not before
Investment Trust (SASFIT) and Kumagai Gumi, which wasthe shadow Attorney-General, Trevor Griffin, had revealed
one of the largest construction groups in Japan. Premier Bannon’s duplicitous behaviour when it came to
The Hon. T. Crothers interjecting: details about the casino and obviously the preference given
The Hon. L.H. DAVIS: By the time | have finished, the to ASER with respect to its being the operator and owner of
Hon. Trevor Crothers will be thoroughly silenced, becauséhe casino. One of the early difficulties the Government faced
it is not a pleasant story. with respect to the ASER development was the form of the
The Hon. T. Crothers interjecting: architecture. The hotel was to be a high-rise hotel rather than
The Hon. L.H. DAVIS: That is right, facts always do @ low level hotel, scalloped around a very pleasant view of
tend to win out. The ASER development (Adelaide Statiorthe Torrens.
and Environs Redevelopment) was said to be the biggest Bill Manos and John Watson, who were both aldermen of
construction project in the history of South Australia. With the city council, were trenchant in their criticism of the 23
a plan to develop the first purpose built convention centre istorey hotel and demanded that the earlier option of a four to
Australia, it certainly was an exciting concept. As | said, thefive storey hotel with a tiered facade facing the Torrens be re-
project was announced in October 1983 and, at the same timexamined. Thé&ews which was the afternoon paper at the
legislation for the establishment of a casino had been pass¢ithe, set a new standard in literacy when it rejected the
through the Parliament. Premier Bannon claimed just threeriticism of ASER, describing it as ‘a symbol of a thrustful
weeks after signing the Tokyo agreement, which led to théooking South Australia’, whatever that might have meant.

Adjourned debate on second reading (resumed on motion‘f
(Continued from page 1682.)
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The Hon. R.I. Lucas: Is that meant to be good or bad? Opposition, was in fact press secretary to Premier Bannon at

The Hon. L.H. DAVIS: | think it was meant to be good, the time. He was responsible for the ASER hype. The project
but of course with th&lewsyou never did know, and | do not was frequently labelled as ‘world class’ and, as | have said,
think that it did, either. The University of Adelaide’s when Bannon introduced the ASER Bill in Parliament in
Professor of Architecture (David Saunders) described the re3984 he said:

of the ASER development as being ‘a big yawn; a massive, The Government believes it is appropriate that the project be
intrusive, boring set of buildings to be ever after regretted’ regarded as a Government development.

In 1984 the Australian Democrats moved to disallow theg; three years is a long time in politics when in 1987, in
ASER regulations, which would have forced the Governmenfjtance of not revealing the cost of ASER, he was labelling

to re-examine the architecture, design and other elements QiseR 45 private development and the Parliament and the
the ASER project. That was a creditable initiative from thecommunity had no business to know ASER’s final cost
Australian Democrats. | must say that there were some The Casino was undoubtedly a triumph in termé of

L|b$LaIushoSyppoite.céltha-t gwove, alnd | was one of them'refurbishing the Adelaide Railway Station. It was one of the
€hon. Liana Lal a}w' o was 1. . . few mainland casinos as the time. There was not a casino in
__The Hon. L.H. DAVIS: And the Hon. Diana Laidlaw \aihourne or Sydney. There were two small casinos in the
interjects—which is contrary to Standing Orders but in thlsﬁ‘gthem Territory and so the Adelaide Casino had a big
case is appropriate—because she also claims that s rket, high rollers and a very profitable operation from
supported the Democrat move. It was narrowly defeated angich the Government benefited.
that fa|led motion then passed into history. It was a shame The Adelaide Convention Centre opened two years later
that it was defeated, because | suspect that it would ha\.iﬁ June 1987, seven months behind schedule and well over

]::?’irt(i:ggmi vrv?aipnpor?cl)i?;/ ;ftéssizep;?tnhse' hoope? b?;ft ;r;% &t?heeﬁudget. I remember that Daryl Somers hosted that occasion
bulk of the proposed office block. That was modified and it was a glittering night. The Convention Centre has to

. - L be judged as being very successful, although there were some
marginally in the face of the criticism. By the end of 1984 | . - ! ; . .
hadgdeve)I/oped a firm political interest i)rll the matter, and i isappointing design flaws in the centre in the sense that it

was fairly obvious that there were significant cost increase as originally designed as a multi-purpose venue, not only
Iy . 9 for conventions, meetings and banquets but also, initially, it
occurring on the site.

if thing that b q ._was designed to host international tennis tournaments with
. one can say something thal can never bé argued againgfy, 1, 3 9o spectators, basketball matches, boxing and other
it was that the Labor Government was not worldly-wise in the

sporting events. Rather curiously, they forgot to put in the

ways of business and finance. It allowed a complex, eXtras'hower facilities in the centre and, when the first basketball
ordinary structure to be established, allegedly for tax - o'\ aq played, not only was it played at a gentle pace
purposes, and also allowed unions to run amok on the site X

il develon th ints i Ut ecause there was a lack of run-off space—the configuration
will develop those poinis in a minute. of the centre was not big enough to be used as a proper

In June 1985 the first element of the ASER project wag,,skethall court—but the players had to cross North Terrace
completed, which was the restoration of the Adelaldqo have a shower in the Grosvenor Hotel.

Railway Station (60 years after it had been completed in Of course, this was part of the world best practice

1928). | have said publicly and will say again that that is L
certainly the most beautiful element of the ASER project. Thi’zproaCh of the Bannon Government. In addition, the

finished Casino at the fime was hiahlv regarded aroun omen’s toilets are so small, | am told (although | have never
. - gnly reg een in them) that effectively if you are in a ballgown you
Australia, and achieved well deserved accolades, althou

Premier Bannon | think was more than flowery and over tha' &€ to stand on the toilet seat to close the door. Similarly,
y or tennis matches, which were meant to be held in the centre,

top when he said at the opening: anything which resembled a cross-court drive would be
Monte Carlo is getting a bit tattered around the edges; this [theeturned from the lap of the spectator in the fourth row. There
Adelaide Casino] is getting ready to take over from it, were certain limitations with the design of the centre. This is
The Chairman of ASER was in fact one of the key people imot hyperbole on my part—I am referring directly to the
the South Australian Superannuation Fund Investment Trusrochures published ahead of the centre’s completion.
Mr lan Weiss, who also was not short on hyperbole. He it there was fault in respect of the design for sporting
claimed that the Hyatt Hotel would have the mostimpressiv@onyentions, | have to say that the Convention Centre has
hotel entrance in Australia. Of course, that is the benefit ofyorked well; it has been a great tribute to the leadership of
hindsight: we can see how far short of the mark theseijeter \ian der Hoeven and the management. South Australia,
statements were or how accurate they might be in light of oufjith about 8.3 per cent of the nation’s population, has been
experiences and our current perceptions. achieving 15 per cent to 17 per cent of the nation’s conven-
The former Premier had always been very proud of ASERion traffic. That is a very commendable effort although, of
He had made much of ASER: he used it as a backdrop fafourse, one must recognise that there is an enormous
election campaigns; he had claimed it as a Governmerghallenge in the marketplace given the recent opening of a
project. But by 1987, when ASER was starting to fall awayyery large and impressive complex in Brisbane and, more
and pecome apolitical stalking horse, he cIai.med that ASERecently, in Melbourne, not to forget Darling Harbour in
was in fact a private development. I am quoting Mr Bannonsydney. | praise the energetic management that has given

directly: Adelaide a very large share of that convention market.
[ASER was] a private development and the Parliament and the - The Riverside building was another element of the ASER
community have no business to know ASER's final cost. project. Again, we saw a shortfall in expectation. It finished

This was a remarkable turnaround because the Labor Pantyuch later than scheduled—in January 1989, well behind
had been very happy to bask in the sunshine and reflectethedule and with the Government committed to lease 50 per
glory of ASER. Mike Rann, who is now the Leader of the cent, or 11 000 square metres, of office space. Although it
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was finished in January 1989, the Government did not occupsettled on the drawings and diagrams in the Housing Trust
it until October 1989, and the Housing Trust paid well overoffices, creating a nuisance, as well as a health hazard. The
$2 million in rent for this unoccupied space—an extraordi-air-conditioning did not work in the building. On some days
nary situation and an extraordinary waste, something which was hot and others it was cold, so in summer staff were
again was a hallmark of the Bannon Government. wearing ski jackets. It would be funny if it was not true.
There was again a shortfall in expectations regarding this The last element of the ASER project was the controver-
building. The building, as it snaked skywards during 1987 sial hotel. That hotel was eventually given a soft opening in
turned out to be clad in grey. John Bannon grabbed a usefdune 1988—16 months behind schedule and at least double
headline by demanding breathlessly, one Sunday morning ahe budget. | will talk about the budget later. The Hyatt Hotel
the front page of th8unday Mailthat the project should stop was a problem, because the unions were out of control on the
immediately because he believed the colour was incongruousite for most of the time. The design and construct program
He had always believed the office tower would be in the samevas extraordinarily difficult. Given the problems of design
colour as the rest of the project. And so work on the claddingnd of the union, within six months of starting, it was four
stopped, with the fierce leadership of John Bannon demandronths behind schedule. It was doomed to a costly and slow
ing that the colour should be reviewed. But, when it wasdevelopment. The design work, completed just ahead of
found that to change the colour would cost $4 million andconstruction, was often inappropriate and had to be unrav-
delay the project by three months, of course, Premier Bannoslled and done again. The Hyatt Hotel was the second last of
said, ‘Let’s proceed. the ASER elements to be completed. | seek leave to have
There was another angle to this story. By now there werénserted inHansarda table which is purely of a statistical
so many ‘deep throats’ in ASER that they were hoarse fronmature and which highlights the extraordinary blow-out in the
leaking. | was told that there existed, deep in the bowels ofost of the ASER project.
the Bannon Government, a letter of August 1986 (1%2 years Leave granted.

earlier) which had formally advised the Government that the ASER—The Cost Blow-out

colour of the building would be metallic grey. So, in Parlia- Completion  Estimated  Actual

ment | asked for and received a copy of this letter, which ~ Element Date Cost*  Cost

revealed that John Andrews, the project architect, had made _ . $ million  $ million

the colour choice. The letter to the then Deputy Premier, the ~ Adelaide Casino 31/12/85 20.0 24.6

Hon. Don Hopgood, states: Hyatt Hotel 30/6/88 65.7  150.0

) ’ ) Riverside Office 16/1/89 32.1 66.4

It will sit comfortably with the stone-like finish of the rest of the Adelaide 30/6/87 11.1 39.4

development. On the street scape it will be seen as an echo of the Convention Centre

Parliament House and some other buildings in North Terrace. Car Parks 30/6/87 13.9 18.7

There it was; 18 months earlier, the Deputy Premier—code =~ Common Areas 17.2 44.6

Totals 160.0 343.7

for the Bannon Government—had been told that the colour
would be silver. Then, 18 months later, they discover thatit The Hon. L.H. DAVIS: This table reveals that the
is not the stone colour they thought it would be and create a@riginal estimated cost of ASER was $160 million, but the
uproar. Absolutely extraordinary! final cost of ASER was $343.7 million. It more than doubled

To compound the bizarre chain of events surrounding thés budgeted cost, and the extraordinary feature of it was that
whole ASER project, Baillieu Knight Frank, the highly every element, with the possible exception of the Casino
respected national leasing and management agents acting ¥gnere the blow-out was restricted to about 20 per cent, was
the ASER building, in December 1987 published a nationavery much over budget. The estimated cost of the Hyatt Hotel
leasing guide which included a full colour photograph of thewas $65.7 million and the actual cost, $150 million; the
model of the completed ASER project. That photograprestimated cost of the Riverside office was $32.1 million but
included the office building not in grey but in pink. So peopleit blew out to $66.4 million. Not only has there been a
were being deceived—unwittingly as it turned out, ofmassive increase in the cost which has immediately fed
course—by Baillieu Knight Frank about the colour of the through to the annual rentals which the Government is paying
building. for the Convention Centre, the car park and the public areas,

With regard to models and expectations of what the ASERUt also, it reflected on the bottom line for one of the other
project would look like, there was a model of the ASERparties in the ASER project, and | refer to Southern Cross
project that some people might well have seen in the foyelHomes.
entrance to the Casino, or in Rundle Mall for some time. That When the original ASER Property Trust was established,
model clearly showed not only the office building—known another investment unit trust called the ASER Investment
as the Riverside office building—in pink but the Hyatt Hotel Unit Trust was established which leased the property of the
in one colour only, that is, pink. However, if one looks at thehotel and the Casino from the ASER Property Trust. Two-
finished hotel, one finds those ugly controversial cementhirds of the equity in this ASER Investment Unit Trust was
finishes on the eastern and western exterior walls. And theteeld by Kumagai Gumi and the South Australian Superannua-
was no sign of the ugly water towers, which are a feature ofion Fund, with the remaining third held by interests associat-
the Hyatt skyline. Indeed, it is the only building of national ed with the Pak Poy family, which had initiated the whole
prominence that | have seen advertised in a national magdevelopment. When Mr Patrick Pak Poy died, the estate sold
zine—or any publication for that matter—where they haveon its one-third interest in the ASER Investment Unit Trust
changed the building by air brushing out the ugliness—théo Southern Cross Homes, which believed, not surprisingly,
water towers—so that the Hyatt Hotel looked a little betterthat the Casino would be a good money spinner for it. It is
than it was. alleged that it paid about $12 million for this interest.

The Riverside building had its problems in that it sucked What it clearly did not understand was that, before the
in diesel fumes, particularly on windy days, and staff wouldbottom line was reached for the ASER Investment Trust,
get nausea and headaches in the early days. Also, dieshkre was a formula which creamed off money to the benefit
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of the South Australian Superannuation Fund and KumagaY¥ou must go there when you go to Adelaide.’ That was the
Gumi, and that was based on the final cost of the Hyatt Hotedadness of the project. It was a once-in-a-generation, mega
and the Casino. That meant that ASER received an annuptoject for Adelaide, a project with an initial cost of
rental based on 8.5 per cent of the total cost and 10 per cefif60 million that blew out to $343 million yet is not regarded
of the Casino development cost. It was a ludicrous proposias a top rate project. Certainly, elements of it, such as the
tion that it would get an annual rental based on 8.5 per cerfonvention Centre and the hotel, work well although their
of the hotel cost, which was $150 million, being $12 million architecture can be dismissed. The Casino has had its
or $13 million in the first year and this adjusted annually formoments of glory but it is now for sale.
inflation. But it meant in reality that Southern Cross Homes  This Bill seeks to advance the sale of certain parts of the
never got anything, so the borrowings it had undertaken frorASER development. The Government has had difficulty
the State Bank escalated until eventually in recent times th@nravelling this complex series of trusts which makes up the
Liberal Government was forced to buy out its interest for aASER group. It is a structure which has led to major financial
figure that was generally believed to be about $22 tdosses for the South Australian Superannuation Fund and the
$24 million. taxpayers of South Australia. Premier John Bannon claimed
The Liberal Party in Opposition in the late 1980s and earlythat it was no business of the Liberal Party to know the final
1990s had continually attacked the concept, financingsostand claimed that it was a private development. That was
management, cost and structure of the ASER project. In fachot true because the South Australian Superannuation Fund,
we established a select committee to examine the ASER sagaith its 50 per cent interest, has directly suffered through an
and the Hon. Robert Lucas and | were Opposition membengnderperformance because of the losses and write-downs of
on that committee. We took evidence which blistered thesver $100 million on this development.
Government. We took evidence from Mr Ross Woods from  This restructuring will be made possible by this Bill. It is
the accounting firm Howarth and Howarth, an expert inobvious, reading the legislation, that it has been cast in the
hotels, who said it was a total fiction that the South Aus-widest possible terms to enable the Government to prepare
tralian Superannuation Fund and its Chairman, lan Weisshe interested parties—the Casino, Hyatt Hotel and Riverside
were able to write the hotel into their books at $150 milliOﬂ—BuiIding—for sale, to unravel this complex structure, to
capital costs had appreciated by inflation each year—whegimplify the structure and to allow for the sale of elements of
in fact its real value would be no more than $60 million at theASER.
time. One hopes that there is a lesson in all this, not only for this
He found it extraordinary that the hotel was in the ASERGovernment but also for future Governments. Certainly there
books at $160 million—$100 million more than he believedis a lesson in it for the taxpayers of South Australia and the
it would be. lan Weiss, who was the controversial leader omembers of the South Australian Superannuation Fund.
the South Australian Superannuation Fund and architect of
this extraordinary complex ASER structure, which we are  The Hon. R.D. LAWSON secured the adjournment of the
now seeking to unravel in this legislation, had persistentlydebate.
claimed to the select committee that the hotel and Casino
were inextricably linked, that they were a business unit. In the STATUTES AMENDMENT (ATTORNEY-
view of the Hon. Robert Lucas and myself that was a total GENERAL'S PORTFOLIO) BILL
fiction.
The Casino did not rely on the hotel guests for its Adjourned debate on second reading.
profitability. There may have been a loose nexus between (Continued from 4 June. Page 1538.)
them, but no more than that. Again, Mr Woods pointed out
that the hotel and Casino could not be regarded as a businessThe Hon. R.l. LUCAS (Minister for Education and
unit. He made the point—which has come true in a dramati€hildren’s Services):On behalf of the Attorney-General, |
fashion in recent years—that the Adelaide Casino sufferethank members for their contributions and for their indication
from being the only non-purpose casino in Australia. In otheof support for the Bill.
words, it had not been specifically designed as a casino. Bill read a second time.
Unlike the casinos in Sydney, Melbourne or Brisbane there In Committee.
was not the space for entertainment or restaurants; there were Clause 1.
not public bar-rooms and entertainment areas available in the Progress reported; Committee to sit again.
purpose-built casinos in other States. He argued that that
would increasingly disadvantage Adelaide and, of course, thatMOTOR VEHICLES (FARM IMPLEMENTS AND
has come to pass. It had major drawbacks, in other words, in MACHINES) AMENDMENT BILL
terms of its operational efficiency.
In a nutshell, the ASER development has fallen far short Adjourned debate on second reading.
of the dreams and hopes for it when it was first launched (Continued from 5 June. Page 1546.)
nearly 14 years ago. In its annual awards in 1988, the Civic
Trust, which recognises architecture that makes a contribution The Hon. SANDRA KANCK: | indicate my support for
to the environment, specifically singled out the ASERthe second reading of this Bill, although | do have a few
building for criticism, describing it as patchy uncoordinatedconcerns about it. | am not familiar with this sort of vehicle.
buildings. | have argued publicly that when you go to a city,Obviously | do not live in the country and do not have to deal
one of the important things that you do is to take in thewith it, but it seems to me that, despite the fact they are slow
environment, take in the atmosphere and the developmentsioving, given the sort of extension that they would need both
and they may be the subject of postcards sent back homevertically and horizontally, they would need a fairly weighty
would suggest that when people come to Adelaide they do ndtase in order to keep them balanced. If one were accidentally
send back a postcard of the ASER development and satg connect with one of those, whether as a pedestrian, cyclist
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orin acar, even if it was only at a low speed, it would packconfusing because it has much of the technicality of the
a wallop. Corporations Act, but not all of it. It seems to me that
Although the Hon. Carolyn Schaefer has suggested thatooperatives are neither fish nor fowl under the current
the chance would be about one in 2 million, | think it will be regime.
a case of ‘when’ it happens rather than ‘if’ it happens. Itis  The legislative model used on this occasion is a form of
because of that small chance of this sort of accident occurringonsistent legislation which has been developed nationally.
that | do have some concerns with the legislation. | cite as afhere was a Victorian Bill, based on the New South Wales
example of particular farm equipment an accident of whicHegislation, and as the Attorney mentioned in his second
| was aware many years ago when | was at high school. Foueading explanation, all States have agreed to use the
teachers who shared a car were travelling from Broken HilVictorian Cooperatives Act as a model. So we now have this
to Sydney. When they were near Dubbo at around sunset—&outh Australian legislation which is consistent to the point
may have been sunrise; | am not sure—the light was low. Asf almost being identical to the Victorian legislation, and each
they were driving along, one of those large agricultural sprayState Parliament will pass similar legislation which is
was being towed, and the driver had slowed down to turn inteonsistent with, and in many cases | anticipate precisely the
a property so that the car in fact had moved off the road busame as, the Victorian model.
that what was there was the large boom of the agricultural This is an advance over the template model which was
spray. The driver did not see it and, quite literally, the boomadopted in relation to the competition legislation in this State.
of that spray came through the window of the car and must say that | regard the competition legislation as being
instantly beheaded one of those teachers. That might be a tvgosingularly unfortunate form of legislation. It comprises a
million to one chance, but the fact is that these accidents dshort application of laws Act in this State and it is impossible
happen—and occasionally with tragic consequences. from the text of the South Australian legislation to understand
I understand why the Government has gone through thiprecisely that which is applying in South Australia. One has
process and, clearly, it has talked to the rural producers, whim go to Commonwealth legislation to see what is described
are very keen to see this go through. | have also spoken withs portions of the Trade Practices Act, namely, the schedule
the Hon. Terry Cameron about this and, while | am happy fotext version of that Act, to see what applies in South Aus-
the Bill to go through, | am certainly willing to consider tralia. Some of the models of uniform national legislation
amendments that the honourable member has shown to madnich are being adopted are most unsatisfactory from the
but not yet put on file. With that, | indicate my support for the point of view of the smaller States.
second reading but with some reservations about the Bill as However, | am glad to see that the Cooperatives Bill will
a whole. at least be a discrete piece of legislation, notwithstanding its
length, that will be capable of being consulted by South
The Hon. P. HOLLOWAY secured the adjournment of Australian business people and professional advisers. As |

the debate. said at the outset, the cooperative movement in this State and
the cooperatives have done very well over the years, and any
COOPERATIVES BILL measure which will improve their efficiency and also improve
. ) their capacity to trade outside the State is to be applauded. |
Adjourned debate on second reading. support the second reading.

(Continued from 28 May. Page 1446.)
The Hon. CAROLINE SCHAEFER secured the
The Hon. R.D. LAWSON: | support the second reading adjournment of the debate.
of this Bill. Cooperatives have played an important part in the
economic life of this State in the past—and they continue to ELECTORAL (COMPUTER VOTE COUNTING)
do so. However, having said that, | must say that the case can AMENDMENT BILL
be made for an amalgamation of the various types of
corporate entity that now conduct business in South Australia. Adjourned debate on second reading.
The overarching legislation is, of course, the Corporations (Continued from 4 June. Page 1529.)
Law, which is controlled by a national scheme. That is an
extremely complex form of legislation, and hitherto the The Hon. P. HOLLOWAY: The Opposition supports
cooperatives legislation of South Australia has been relativelshis Bill. At the end of the twentieth century, it is appropriate,
modest in the bureaucratic requirements that it places upashen computers are so much a part of our lives, that they
cooperatives. The existing legislation is a model of draftingshould be employed to assist the electoral process. | under-
economy and occupies some 47 pages. stand that the Senate will trial a similar system at the next
The Bill which we are now debating and which deals withelection, and | believe, from the Minister's second reading
the same subject matter occupies over 200 pages of regulexplanation of this Bill, that a similar system has already been
tion. We have before us in this place at the moment friendlysuccessfully used in the Upper House in Western Australia.
societies legislation that deals with another form of economi&o, we support the use of computers to assist in the counting
entity in our commercial and financial system. of votes for the Legislative Council, which is the essential
The time is fast approaching when it might be appropriatgurpose of this Bill.
to have one form of regulation with appropriate modifications The intrusion of computers into the election process is
and exemptions applying for various specialist forms ofsomewhat restricted. It concerns only the count of the vote:
activity such as cooperatives. What was once the simpli# does not concern the voting process itself—unlike the
legislation that might easily be thought to be administered itJnited States, where electronic voting is part and parcel of
a relatively non-technical way by small enterprises, many othe system. The impact of this change will be to reduce the
which are in regional parts of South Australia, is now atime taken to count votes for the Legislative Council from an
highly complex system of regulation which in a sense isestimated 23 to 16 days. It will involve the double entry of
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information, so that the incidence of any data entry errors iglectronic voting machines, does this mean that the Govern-
minimised, and it will not apply to voting below the line—in ment does not envisage any extension of computer voting in
other words, it will apply only to the votes above the line forthe future? | understand that part of the reason for the
the various Parties. As | say, its application is somewhatemoval of that reference in the regulations is to allow this
restricted: basically, it is just a scanning system that willchange to take place. However, through that removal it also
assist the count and reduce the time involved by a week. Orremoves reference to the possibility of using electronic voting
of the other safeguards in the Bill is that before this progranmachines along the lines of those used in the US. | would like
can be used it must satisfy representatives of registereiresponse from the Minister at some stage in the future on
political Parties. There will be a demonstration, so they willthose matters. As | have said, they need not impede the
have the opportunity to satisfy themselves that the programassage of this Bill. The sooner we get this legislation up and
is a satisfactory one. running to assist in a speedy count of the Legislative Council,
This use of the computer in our voting system is certainlythe better—even 16 days is arguably too long.
somewhat restricted, as | said, compared to the United States The Hon. T. Crothers: One day is a long time in politics.
of America, where electronic voting has been used formany 1tha Hon. P. HOLLOWAY: Yes, a day is a long time in

years—and the advantage of that system is that it givesyjitics, but 16 days is a lot better than 23. We are happy to

instantaneous results. That raises the question: will this Bill; ‘e Ri
. o ive this Bill a speedy passage and we hope that the system
be the thin end of the wedge? Will it lead to greater use of ;s well at the next election.

computers and, ultimately, a fully computerised system o
voting? | will not be particularly worried if that does happen. The Hon. R.D. LAWSON: I support the second reading

There is a huge expense involved in elections, and | believq this measure. In his admirable report on the election of
that the greater use of computers could reduqe the COSts'lg December 1993, the Electoral Commissioner set out some
could provide a much quicker outcome, and it could Veny¢ o foat res of the Legislative Council count and scrutiny
marginally Improve the accuracy of votes, because_one of th(ﬁ’uring that election. The commissioner said that, in compar-
advantages of;h|s Systemis thatthroughthe scanning proce]ﬁ@ the 1993 election with the 1989 election, in the latter

It can detect. informal votes that mlght.have passgd t.hglection there had been 34 candidates for the 11 seats and the
manual scrutiny. So, on the whole, | believe that this Bill eriod of scrutiny was 19 days during which 767 counts
should be supported. It will reduce the count and provid ccurred. However, in 1993 there were 44 candidates (an

some benefits and, ultimately— . :
The Hon. T. Crothers: | was hoping it would increase T(;rsef iguorfti% gggtt&eesfﬁn“gnfeﬂz 23 days and covered

our Party’s vote. .

The Hon. P. HOLLOWAY: Unfortunately, that probably ~__ 1he cost of the 1993 process of scrutiny was $167 000
will not be one of the outcomes—at least, not due to th&ompared with $94 000 incurred during the 1989 elections.
system. Anyway, one would hope that the vote will increasé'S the commissioner notes, the rates of remuneration paid
for other reasons during those elections was identical. So, the substantial

The Bill also éorrects an error that was discovered. fncrease in costs in 1993 indicates the obvious, that time is

understand, in one of the clauses of the Bill that relates to th&°N€Y in this field. The commissioner went on to say while
last position of the Legislative Council, and so we wouldd€&ling with the subject of computerisation that it would
certainly support that error being corrected. It has not aﬁecteﬁerta'nly produce an early election result and possibly result

any of the candidates who were elected in eleventh positiof? Worthwhile financial savings. | place on the record a
nevertheless, it ought to be corrected. duestion that | would like answered, if possible: has any

Now that we are bringing the greater use of information€stimate of the cost savings been made in relation to the

technology into the election process, we look forward to théroposed system which will be authorised by the Bill before

day when greater use of information technology will comels and, if so, what are the possible financial savings which

into this Parliament. | cannot let this opportunity go by Will follow from these amendments? _
without making that point. We hope that it will not be too ~ The commissioner noted that the Australian Electoral

long before this Parliament, like other Parliaments ofCommission had already developed some computer programs
Australia— to handle senate voting counting procedures. It was noted

The Hon. Diana Laidlaw interjecting: that, subject to the necessary changes to the Commonwealth

The Hon. P. HOLLOWAY: That took many years, so | Electoral Act, it was proposed to use those programs during
guess we must be patient. Nonetheless, we hope that we wife then forthcoming Federal election. The second question
soon join those other Parliaments of Australia and incorporatePlace on notice is: will the Minister provide a brief report,
the greater use of computers within our own Parliament, buf Possible, on the success or otherwise of the Commonwealth

| certainly am happy to embrace their use in the electorafomputerised systems, if they were used in the 1996 Federal
process. election? The commissioner also noted that, in collaboration

Fina”y, | wish to put on record a Coup|e of questions toWIth th.e NeW South Wales Electoral Ofﬁce, the South
which the Minister may respond later—they need not impedé\ustralian office had encouraged a company, Keno Computer
the passage of this Bill. My first question is: will this Systems in New South Wales, to develop optical character
computer system be contained on a stand-alone machine &@cognition equipment capable of reading preferences on
will it be part of a network? If it is to be part of a network, Upper House ballot papers.
will EDS be responsible for that network? | ask that question It was noted that some State funds had been provided to
because if a private company is to be responsible for assist in that developmental work and the Commissioner
network will this raise any issues regarding access to thaoted that, although the results were encouraging, the size of
system, etc? the South Australian ballot paper continued to present

My second question is as follows: as one of the amendparticular problems. Will the Minister give a brief report on
ments to the Bill is to remove a regulation referring toprogress in relation to that system of optical recognition



Thursday 3 July 1997 LEGISLATIVE COUNCIL 1689

because | do not read the current amendments as incorporatthe same types of industrial coverage as those who work under the
ing anything of that kind. Commonwealth industrial relations system.

. : Australia’s industrial relations system is no longer comprised of
. Finally, | note—as the Hon. Paql Holloway just men- truly separate federal and state industrial relations systems. We now
tioned—that the amendments to section 95(15) of the existingave a hybrid industrial relations system, where it is common for
legislation will correct an error in that subsection. Theworkplaces to be covered by both laws. It is also now the norm for
Attorney said in the second reading explanation that thé&e one industry—and by inference the competitors in the industry—

iati isinn i ; be covered by both federal and state legislation. Further, the reality
existing provision is based upon the assumption that ther?‘gthat even an individual employee might be covered by both pieces

will be only two continuing candidates for the last vacancy,qf egjslation, such as in the case when an employee has part of their
but that assumption should not be made because there migdthployment covered by a federal award and part by a State
be more than two candidates for the last vacancy. enterprise agreement, or vice versa.

| seek some further information from the Attorney on the As a result of this, it is more important than ever for the South
ustralian industrial relations system to be compatible with, and

practical effect of that error, especially in relation to the 199feflect, the key features of the federal industrial relations system.
count because it is not immediately obvious from theHowever, this is no longer an issue of simply following the federal

explanation, nor from any material which | have read, how/egislation. The State industrial relations system still has an im-
in a practical sense, that difficulty was previously resolvedportant role to play for the many employers and employees,

o - -particularly those in very small businesses, who work exclusively in
if it was encountered. | support the second reading of the BIIIthe State industrial relations system. For these people, harmonisation

o ) of the industrial relations systems is about ensuring that the State
The Hon. R.I. LUCAS (Minister for Education and system is contemporary, offers choice, but above all is low cost and

Children’s Services): On behalf of the Attorney-General | readily accessible.

thank honourable members for their indication of support o The Bill deals with two main subject matters; firstly matters
owing from the objective of harmonisation; and secondly the

the second reading of the Bill. I note that both the Hon.,qgitional amendments stemming from discussions with the South
Mr Holloway and the Hon. Mr Lawson have directed a seriesustralian industrial parties.

of questions to the Attorney-General. On his behalf, | indicattHARMONISATION AMENDMENTS
that | will have the Attorney-General correspond with bothTo the extent it deals with harmonisation, this Bill deals with four
members and provide appropriate responses to their quef&y subject matters;

. - PO 1. firstly access to the Commonwealth Australian Workplace
tions. With that, | thank members for their indication of Agreement's system for employees and employers in workplaces

support. which are not ‘constitutional corporations’ within the meaning of the
Bill read a second time and taken through its remainingVorkplace Relations Act; _ _
stages. 2. secondly an amendment which ensures that State enterprise

agreements may be made over a federal award;

3. thirdly a series of amendments to South Australia’s unfair
INDUSTRIAL AND EMPLOYEE RELATIONS dismissal system, for the purpose of ensuring that the State unfair

(HARMONISATION) AMENDMENT BILL dismissal system can be accessed by the same broad groups as may
access the Commonwealth unfair dismissal system; and

Received from the House of Assembly and read a first 4. fourthly amendments to the State’s provisions dealing with
freedom of association.

time.
. . SMALL BUSINESS ACCESS TO AWAS
The Hon- R.I. LUCAS (Minister for Education and In relation to providing access for small businesses to the Australian
Children’s Services):| move: Workplace Agreements (AWA) system, the Government’s objective
That this Bill be now read a second time. is to ensure that, as Australia’s most significant industrial relations

: R orm this century, AWAs are able to be accessed by workplaces
! seek leave ',[0 have the 5990”‘? reading explanation insert ich are not ‘cons),/titutional corporations’ within the me).{aning (F))f the
in Hansardwithout my reading it. CommonwealtiWorkplace Relations Act 199Because AWAs have
Leave granted. been founded on the Commonwealth's corporations power, their
. ) application is necessarily limited and not applicable to workplaces
This Bill is the first stage of measures to be taken by the Southyhich are not a financial corporation or a trading corporation. This
Australian Government to harmonise the State’s industrial relationneans that unincorporated businesses such as partnerships or sole
system with the recently enacted Commonwealth laws. The Bill alsgagers, or entities such as incorporated associations, clubs, statutory
deals with a number of measures required for the efficient operatiogthorities or government departments are not able to access the
of the State’s industrial relations system. ~ AWA system. By accident of the workplace’s corporate status, these
With this Bill, South Australia confirms the important role which workplaces have no current capacity to negotiate and have approved
the State industrial relations system plays in regulating the workingndividual agreements. The Government s of the view that it is inap-
relationships of employers and employees in the State. Thgropriate for these workplaces to be incapable of accessing the very
Government regards the State industrial relations system, and thgynificant reform which the introduction of AWAs represents.
good relationships which it encourages, as an important driver of ” The Government’s intention with the amendment to the Act, as
South Australia’s traditionally lower pattern of industrial disputation set gut in Clause 10 of the Bill, is to ensure that, pursuant to section
than nationally or in most other States. o 170WKA and related sections of the Commonwealthrkplace
~ However, the Bill recognises that the legislative reformsRelations Act 1996the Commonwealth AWA provisions may be
introduced by the Commonwealth Government in ¥ierkplace  applied as a matter of State law for those workplaces which are not
Relations Act 199@re an important step in furthering the State’s ‘constitutional corporations’ and therefore not able to access the
objective of employers and employees at individual workplacesLommonwealth AWA provisions as a matter of right because of their
taking responsibility for the future of their wages, working condi- corporate status. Section 170WKA and related sections provide that
tions. TheWorkplace Relations Agecognises that job security, acomplementary State law may confer functions and powers on the
improved wages and working conditions will increasingly be theAustralian Industrial Relations Commission, the Employment Advo-
product of improved productivity and relationships at the workplacecate established under Commonwealth law or an authorised officer
level. This recognition was an important feature of the State'syithin the meaning of thaVorkplace Relations Act 199@he
Industrial and Employee Relations Awathen it commenced in  section further states that a ‘complementary state law’ means a law
August 1994. of a State that applies the AWA provisions as a law of the State with
This Bill also recognises the need for the two industrial relationghe modifications required by the regulations and any other
systems, the State and Commonwealth, to work increasingly closenodifications permitted by the regulations.
together. It is therefore the Government’s intention to adopt the AWA
The Government is motivated in its harmonisation strategy by th@rovisions as a law of the State and not to refer any State power to
need to ensure that all of South Australia’s workplaces have accetise Commonwealth to make laws on the subject.
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This adoption of the Commonwealth AWA system for those The definition provides a broad definition of ‘remuneration’, which
workplaces not presently able to access the system is an importaistconsistent with the interpretation taken by the Australian Industrial
development in the history of the State’s industrial relations systenRRelations Commission in a recent cage Condon and G. James
Although recognising that there is a definite need to reduce th&xtrusion CompanyWatson DP, 4 April 1997, Print No. N9963).
complexity of accessing the industrial relations system for actual The new section 105A prescribes that the Part does not apply to
employers and employees, the amendment reasserts the role of thaon-award employee earning greater than an amount fixed by the
State industrial relations system. The granting of access to the AWfegulations and that it does not apply to certain groups of persons
system is through a State law and at any stage the State maxcluded from the operation of the Part by regulation.
terminate the arrangement either by creating a separate workplace Section 106 prescribes rules for the making of applications,
agreements stream with State approval mechanisms or by removingcluding time limits, limitations if other remedies have been or can
access to workplace agreements altogether. be pursued and provides for fees for filing of applications. Subsec-
STATE ENTERPRISE AGREEMENTS TO BE MADE FOR tion 106(1) provides that applications to the Industrial Relations
EMPLOYERS WHO ARE SUBJECT TO FEDERAL AWARDS  Commission for relief must be made prior to the end of 21 days for
Amendments to sections 79 and 81 of the principal Act ensure thdhe date the dismissal takes effect. This time limit is in substitution
enterprise agreements may be approved under the SA enterprif® the existing time limit of 14 days and will make the time limits
agreement system even though the employer may be subject touader the State and Commonwealth Acts the same. Subsection
federal award. 106(5) allows the regulations to prescribe a filing fee for making

The amendments utilise the provision contained within sectiorpplications to the Industrial Relations Commission, which will also
152 of the CommonwealtWorkplace Relations Act 199¢hich ~ make the South Australian system consistent with the
states that an award of the Australian Industrial Relations Commigcommonwealth.
sion does not prevent a state employment agreement made after the Section 107 is in the same terms as the existing section 106, and
commencement of the Commonwealth section from coming intgrovides for conciliation conferences to be convened by the
force and that for the duration of the state employment agreemenindustrial Relations Commission.
the award is not binding on the parties to the agreement. Section 108 establishes the tests to be applied by the Industrial

The Commonwealth Act further requires that the state employRelations Commission at the time of hearing and retains the existing
ment agreement is one which meets certain tests, including thiest to the effect that the IRC must determine whether, on the balance
requirement that it be approved by a state industrial authority; thaaf probabilities, the dismissal is harsh, unjust or unreasonable. The
the employees concerned are not disadvantaged in comparisongection continues to require that in making this determination the
entitiements they may have under the award; and that the agreeméRIC must have regard to the rules and procedures for termination of
was freely made. employment prescribed by or under Schedule 8 of the Act, which is

In considering such an agreement for approval, the amendmentgichanged.
made to section 79 require the State Industrial Relations Commission Section 109 prescribes the remedies which the Commission may
to consider the agreement against the applicable Commonwealttward in the event that it determines an employee’s dismissal is
award. harsh, unjust or unreasonable and is intended to provide for remedies
UNFAIR DISMISSAL SYSTEM which are consistent with those provided by the Commonwealth

The Bill amends the unfair dismissal system established by théermination of employment system provided in tiféorkplace
Industrial and Employee Relations Act 1984everal respects. The Relations Act 1996n determining whether to make an order for re-
objective of these amendments is to ensure that (in general terms) tREWPloyment or compensation (the alternatives for which remain
same sorts of employees who may have access to the Commonwealfchanged) the Commission will be required by virtue of subsection
system established by th&orkplace Relations Act 1996e the  109(2) to have regard to certain factors prior to making an order for
same sorts of employees who are able to access the State unfigremployment or compensation. The factors are identical to those
dismissal system, but without State system having the restriction th@rescribed by section 170CH(2) of the Commonwealth Act and
they must be employed by a constitutional corporation. The Bill hagnclude consideration of the effect of the remedy on the viability of
a similar objective with respect to the outcomes likely to occur withthe employer’s undertaking; the length of the employee’s service
cases taken before the Industrial Relations Commission, either ifyith the employer; the remuneration that the employee would have
conference or in arbitration. received had the employee not been dismissed and any efforts the

In determining these objectives, it is the Government's intentiorEMployee may have taken to mitigate the financial effects of the
to ensure that there is no incentive for applicant employees or theffiSmissal. This provision is intended to ensure that before orders are
former employers to engage in expensive and time consumin%‘adev the Commission considers the effect of orders on employers,
litigation about which jurisdiction may receive the application. TheWho may have a limited capacity to pay large amounts, or to reinstate
Government is committed to ensuring that the SA jurisdiction will €mployees. ) ] ) ]
become the preferred jurisdiction for South Australian applicants Subsection 109(4) prescribes the maximum compensation which
only by reason of the speed of hearing and accessibility of the Soutiay be ordered by the Commission in the event that compensation
Australian jurisdiction. is to be paid to an employee. The provision, which will be consistent

The Bill recognises that applications for review of dismissals mayWith the compensation which can be awarded under the Common-
be filed by employees whose employment is otherwise regulated Byealth Act, will (except in the case of a non-award employee) be
either the South Australian or the Commonwealth industrial relationdmited to the remuneration earned by the employee in the 6 months
jurisdictions. Any employee may make an application to the Soutmmediately prior to the termination. If the employee was on unpaid
Australian jurisdiction, with the exception of non-award employees2r partly paid leave at some stage during the 6 months immediately

earning greater than a prescribed amount and employees who f&Yior to termination, a notional amount of 6 months remuneration
into one of the groups excluded by regulation from makingWill be established, to be calculated in accordance with the regula-

applications. tions. In the case of a non-award employee, compensation will be
Clause 13 inserts new definitions of ‘remuneration’ and ‘non-limited to $32 000 (indexed) or 6 months remuneration, whichever

award employee’ into section 105, for the purposes of determininé the lesser. _ _ _

who may or may not make applications under the Act. ‘Non-award This amendment remedies the current inconsistency between the
employees’ earning greater than the prescribed amount of remetateé and Commonwealth unfair dismissal systems, wherein the
neration may not make applications under the Act. A ‘non-award emcurrent maximum compensation under the State Act is 6 months
ployee’ is defined as an employee whose employment is not coverdg@muneration or $30 000 (indexed), whichever is the greater.

by an industrial instrument, which is to be defined by Section 4 o REEDOM OF ASSOCIATION

the Act as an award, enterprise agreement or Australian Workpladelause 14 contains a series of important amendments to be made to
Agreement made under this (State) Act, or an award, certifiethe State’s freedom of association laws.

agreement or Australian Workplace Agreement made under the The Liberal Government enshrined in tHadustrial and
Commonwealth Act. The definition of ‘remuneration’ is relevant to Employee Relations Act 1994e right to absolute freedom of
non-award employees, since it establishes the limit above whichssociation. These amendments ensure that the intention of the
applications may not be made by non-award employees. Theriginal Act is fully articulated and that South Australia gives full
definition of ‘remuneration’ to be inserted into section 105 haseffect within its jurisdiction to the freedom of association rights now
application only to Part 6—Unfair Dismissal and is required toenshrined in the Commonwealthlorkplace Relations Act 1996
ensure consistency with the Commonwealth system in applicatiomhese amendments make clear that it is not acceptable for any person
of entry tests for employees making applications under the State Ado discriminate against another for reason of the person’s member-
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ship or lack of membership of an association. The amendments pother than ballots also may be used as evidence to the Enterprise
beyond doubt that discriminatory practices cannot hide behind thégreement Commissioner that the agreement meets the requirement
artificial guise of ‘contractor’ instead of employment arrangementsin section 79(b) (namely that the agreement has been negotiated
Employers, employees or associations who require contractors, @rithout coercion and that a majority of employees have genuinely
the employees of contractors, to be members of associations will kegreed to be bound by it.)
committing an offence just as much as if the discrimination is  However, in circumstances where a ballot is used, the new
committed directly between an employer and an employee. section provides that the required majority will be achieved if a
The amendments also give effect to the Government'’s intentiomajority of the members casting valid votes at the ballot vote in
to ensure that freedom of association actions which are prohibitefhvour of the proposed agreement or amendment.
by the Commonwealth Act are also prohibited by the State Act. The amendment will further provide that any ballot which is
The Commonwealth Act establishes a series of prohibited reasom®nducted must be in accordance with the rules laid down by
for which it is an offence to discriminate. Section 115 of the regulation (if any).
amended Act incorporates these same prohibited reasons in the St&@©NSTITUTION AND PROCEDURE OF COMMISSION
Act. An amendment to section 39 will ensure that Full Benches of the
Section 116A is in similar terms to the existing subsection 115(3)ndustrial Relations Commission may be comprised of either or both
and prescribes the general offences against the principle of freedoam Industrial Relations Commissioner or an Enterprise Agreement
of association. Section 116B establishes the conduct which i€ommissioner. The exception will be where the Full Commission
prohibited by employers. Section 116C establishes that an employégto determine an enterprise agreement matter, in which case at least
may not cease work because of the industrial activity of theone member of the Full Commission must be an Enterprise
employer. Section 117 requires that a person may not discrimina#greement Commissioner.
for prohibited reasons against an employer by refusing to supply or In addition, an amendment to section 213 will clarify the powers
purchase goods or services. The offence which is created extendsabthe Full Commission to ask a member of the Commission to
actions directed at inducing an employer to engage in such discrimprovide a report on a specified matter. The amendment will ensure
natory action. In particular, the offences created will mean that ahat the Full Commission may delegate the report preparation to a
person (in a business involving the supply or purchase of goods) whbeputy President or a Commissioner.
refuses to supply or purchase goods because the other person’s eREGISTRATION AND CONDUCT OF ASSOCIATIONS
ployees are not members of an association, will be acting unlawfullyEligibility for Registration
ADDITIONAL AMENDMENTS In relation to the eligibility for registration of new associations,
WORK AND FAMILY OBJECT an amendment to section 119 will require that to be eligible for
The Objects of the Act will now contain in section 3(m) the registration, associations of employees must have not less than 50
objective of encouraging and assisting employees to balance the#mployees as members and that associations of employers have as
work and family responsibilities through the development ofmembers at least 2 employers who employ not less than 50 em-
mutually beneficial work practices with their employers. When theployees. The threshold limit of 50 employees is the same as that now
Industrial and Employee Relations Aeas passed in 1994 it led the In operation under the Commonwealtforkplace Relations Act
country in the way that it encouraged the parties to enterprise The minimum of 50 reduces the eligibility requirement from 100
agreements to positively deal with work and family matters in theiremployees in each case.
agreement. The provision contained in section 77(1)(e) requires th&nterprise Associations
an enterprise agreement provide (unless the parties decide otherwise) Section 119 will also be amended to enable the approval of enter-
that sick leave is available, subject to limitations and conditiongrise associations so as to reflect the changes to the Commonwealth
prescribed in the agreement, to an employee if the leave becom@st.
necessary because of the sickness of a child, spouse, parent or grat@bnveniently Belong’
parent. Some 73% of the agreements approved since the commence- At the point the Industrial Registrar is required to consider an
ment of the provision on 8 August 1994 now contain provisionsapplication by an eligible association’s for registration, an amend-
positively providing such leave. ment to section 122 adopts a similar ‘conveniently belong’ test to the
The insertion of the general work and family object to the Act Commonwealth system. The amendment will require the Industrial
recognises this progress and that the community and the industriRlegistrar to establish that either the association is an enterprise
parties are now significantly more aware of the need for workingassociation, or that there is no other registered association to which
arrangements to be balanced with the family needs of all concernethe members of the applicant association could more conveniently
The amendment also reflects the similar object inserted into thbelong and which would more effectively represent the members of

Commonwealth Act. the applicant association. Alternatively, if the association is not an
ENTERPRISE AGREEMENT AMENDMENTS enterprise association and there is an already registered association
Enterprise Agreement Disputes which could more conveniently enrol and represent the members, the

As a result of representations to the Government from employer ar@pplicant association may still be registered if the applicant
employee associations, an amendment is to be made to sectionsagsociation has given an undertaking which satisfies the Commission
and 198 to enable industrial disputes involving employees an@bout the prevention or minimisation of demarcation disputes
employers subject to an enterprise agreement to be heard, in limitétween the associations.
circumstances, by any member of the Industrial Relations Commis- This amendment also stems from changes made to the Common-
sion. Currently the Act requires that a Commissioner cannot bavealth legislation.
assigned to deal with the prevention and resolution of disputeRecovery of Arrears
arising under enterprise agreements unless the Commissioner is an A new section 147A is to inserted which will require that legal
Enterprise Agreement Commissioner. With the large number oproceedings by associations to recover amounts payable to them
enterprise agreements now in existence, this provision has led fcom members must be commenced within 12 months of the liability
problems in early scheduling of conferences between the Commigalling due. This amendment stems from section 264A of the
sion and the parties to the dispute. The amendments will overcom@ommonwealth Act and is intended to ensure that members of state
the difficulties created by the current provision by giving greaterassociations are not subject to a different recovery of arrears test to
flexibility to the President of the Industrial Relations Commissionmembers of federally registered organisations.
in assigning members of the Commission to deal with industrial The provision does not apply to liabilities incurred prior to the
disputes. The amendments enables the President to assign agymmencement of the section.
Commissioner to deal with an industrial dispute, even where iICONTRACT OF EMPLOYMENT
involves employees and employers who are subject to an enterprise After consultation with the taxi industry, an amendment is pro-
agreement. The exception is where the dispute relates to thsosed to the definition of ‘contract of employment’ contained within
negotiation, making, approval, variation or rescission of an enterprissection 4.
agreement, in which case the dispute may only be dealt with by an  The definition of ‘contract of employment’ and the definition of
Enterprise Agreement Commissioner. ‘employee’ used in former legislation establish that in addition to
Enterprise Agreement Ballots common law contracts of employment, certain categories of person
A new section 89A clarifies the intent of the provisions dealingare deemed to also be subject to a contract of employment. The
with the approval of enterprise agreements in circumstances wherairrent definition deems ‘contract of employment’ to include persons
a ballot of employees is held. The new section only has operation Engaged to provide a public passenger service; persons engaged to
a ballotis held and it is the Government's intention that mechanismpersonally clean premises; and persons engaged as outworkers. The
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deemed inclusion of persons engaged to drive a vehicle that is naurrent s. 105(Zpb) although that section sets the salary limit at
registered in their name to provide a public passenger service h&§0 000 indexed.
caused uncertainty in the taxi industry. The proposed amendmentis As provided currently by s. 105(@)) the regulations may
to the effect that contracts with taxi drivers not recognised aexclude classes of employees from the operation of the Part. The new
common law as contracts of employment will not be deemed to berovision includes the descriptions of classes of employees that may
contracts of employment for the purposes of the Act. be excluded set outin s. 170CC of the Cth Act.

The Government does not intend that this amendment will affect  Division 2—Application for relief
who will or will not be considered to be subject to a common law106. Application for relief

contract of employment. ) The time limit for an application has been extended from 14 days to
Explanation of Clauses 21 days in line with the Cth Act.
Clause 1: Short title Proposed subsection (2) is similar to current s. 1q&j23nd
Clause 2: Commencement ) 105(3) but brings the law into line with ss. 170HB and HC of the Cth
Clause 3: Amendment of s. 3—Objects of Act Act. The subsection prevents multiple proceedings being taken to

The amendment explains that the provisions for the review of harshiemedy an unfair dismissal.
unjust or unreasonable dismissals are directed towards giving effect Proposed subsection (3) provides the Commission with power
to theTermination of Employment Conventiand ensuring that both  to decline to proceed if of the opinion that proceedings have been
employers and employees are accorded a ‘fair go all round’. taken or might be more appropriately taken under some other Act or
The amendment also inserts an additional object related t@aw.
assisting employees to balance work and family responsibilities (cf  Proposed subsection (4) is new and requires an application to be
s. 3(i) of the Cth Act). ) accompanied by the fee fixed by regulation.
Clause 4: Amendment of s. 4—Interpretation Division 3—Conciliation conference
This clause makes amendments of a minor definitional nature. Theg7.  Conference of parties
amendment to the definition of contract of employment excludesrhis provision is equivalent to current s. 106. It is similar to the
contracts with taxi drivers that would not be recognised at commoRonciliation requirements of s. 170CF of the Cth Act.
law as contracts of employment. o _ . Division 4—Determination of application
Clause 5: Amendment of s. 39—Constitution of Full Commissionog,  Question to be determined at hearing
The amendment makes it clear that a Commissioner on a Full Bencfhs provision takes the place of current s. 107. The Commission is

may be an Industrial Relations Commissioner or an Enterprisgy continue to have regard to the rules and procedures set out in

Agreement Commissioner. Schedule 8. The reference to tAermination of Employment
It preserves the requirement that at least one member of the Fuignventioris removed.

Commission be an Enterprise Agreement Commissioner if the matter References to State awards and enterprise agreements are
to be determined is an enterprise agreement matter. ___extended to include Commonwealth awards, certified agreements
Clause 6: Amendment of s. 40—Constitution of the Commissiogind Australian workplace agreements.
The amendment provides that the requirement that an Enterprise 109. Remedies for unfair dismissal from employment
Agreement Commissioner constitute the Commission applies if thg s provision takes the place of current s. 108 and is brought into
Commission is to determine a matter relating to the negotiationjne with s. 170CH of the Cth Act.
making, approval, variation or recision of an enterprise agreement pivision 5—Miscellaneous
(rather than to all enterprise agreement matters which includg q" costs
industrial disputes arising between parties to an enterprise agregp,g provision is equivalent to current s. 109
mer&;s;—;eﬁf;::g;}c&%gnst%(;tlsor%;‘.)_.A roval of enterprise agreeme 111. ~Decisions to be given expeditiously
: ' PP b gre is provision is equivalentto currents. 110. There is no equivalent
The amendments extend the references to State awards to incluge vicic 'in the oth Act
awards under the Commonwealth Act. . L
Clause 8: Amendment of s. 81—Effect of enterprise agreemelﬂssgléli;ﬁgnlﬂ" Substitution of Part 1 of Chapter 4—Freedom of
A note is added to the section to the effect that section 152(3) of the, . : : I -
Workplace Relations Act 199frovides that a State employment ?h'SD(i:\Il%uigﬁ i‘fﬂgﬁﬁ;@? Part dealing with principles of association.
agreement may displace the operation of a federal award regulatir]Lg:L5 Prohibited reason y
wages and conditions of employment. o . SRl
Clause 9: Substitution of s. 83—Duration of enterprise agreemen h|ts interpretive provision is similar in effect to s. 298L of the Cth
The substituted section is similar to the current section except that® Division 2—Protecti f freed i iati
the Commission is not compelled to call a conference of the partie% ision z—protection ot ireedom of association

to assist in re-negotiating an enterprise agreement. The power to dg6- _Freedom of association .
SO remains. is provision is equivalent to current s. 115(1) and provides that no

Clause 10: Insertion of s. 89A: Representative majority person may be compelled to become, or remain, a member of an
The amendment means that in a ballot of employees on whether &fsociation. _ o
agreement or a modification is approved only the views of those 116A. General offences against the principle of freedom of
employees who cast valid votes will be taken into account. This i@Ssoclaton
similar to the effect of ss. 170LE and 170LK of the Gilorkplace This provision is similar to current s. 115(3). It also covers matters
Relations Act 1996 included in s. 298M of the Cth Act.

Clause 11: Insertion of new Part 2A of Chapter 3 '116B. Dismissal etc for prohibited reason
New Part 2A provides that the provisions in the Commonwealth Actl his provision is similar to s. 298K(1) of the Cth Act. It takes the
about the employment advocate and Australian workplace agre@lace of currents. 117 and s. 115(3).
ments apply as a law of the State. The regulations may modify the 116C. Cessation of work
Commonwealth provisions for that purpose. This provision is similar to s. 298N of the Cth Act.

Clause 12: Amendment of s. 99—Triennial review of awards 117. Prohibition of discrimination in supply of goods or services
The amendment extends the period allowed for the Commissionhis provision is similar to current s. 118 but links the offence in

first review of all awards to 31 December 1997. subsection (1) to the definition of prohibited reason. It also refers to
Clause 13: Substitution of Part 6 of Chapter 3: Unfair Dismissal purchase as well as supply.

This clause substitutes the Part dealing with unfair dismissal. 118. Conscientious objection
Division 1—Preliminary This provision is equivalent to current s. 116.

105. Interpretation Clause 15: Amendment of s. 119—Eligibility for registration

The proposed section defines remuneration and non-award employ&be amendment reduces the requirement for membership from 100

for the purposes of the Part. Remuneration is broadly defined temployees to 50 employees in line with s. 189(1) of the Cth Act.

include non-monetary benefits of a kind prescribed by regulation.  The other amendments provide for registration of ‘enterprise
105A. Application of this Part branches’ as contemplated by s. 188 of the Cth Act.

This proposed section places limits on the application of the Part.  Clause 16: Amendment of s. 122—Registration of associations
Unfair dismissal applications may only be made by employee£urrents. 122(1)(e) requires the Commission to be satisfied, before

covered by awards, industrial agreements or enterprise agreememnégjistering an association, that the association is entirely comprised

with salaries below a limit fixed by regulation. This is similar to of employees employed in a single business or there is no other
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registered association to which the members might convenientlyransfer of the BNZ banking business, it is proposed that enabling

belong. legislation be passed in the States and Territories where BNZ
The equivalent Cth provision (s. 189(1)-(3)) contains a furtherconducts its business.

qualification that an association may be registered despite the NAB is seeking to have the relevant legislation come into force

existence of another association to which the members mighds soon as possible, preferably in the May session of Parliament.

conveniently belong if the association gives a satisfactory under- The Bill will transfer to NAB the assets and liabilities of BNZ

taking to prevent or minimise the possibility of demarcation disputesvith the exception of the goodwill owned by BNZ in South

between the associations. Australia. Plant and equipment which is owned by BNZ will be
The amendment includes this qualification. retained by BNZ and leased to the Bank for an appropriate fee. The
Clause 17: Insertion of s. 147A—Recovery of arrears name BNZ will after legislative integration of the assets and

A new section requiring proceedings to recover arrears in associatidiabilities of the two entities continue to be used in South Australia
dues to be commenced within 12 months is included in line with sfor business activities.

264A of the Cth Act. BNZ employees in South Australia have already been transferred
Clause 18: Amendment of s. 198—Assignment of Commissiontr NAB including seven BNZ employees from its one branch in
to deal with dispute resolution South Australia.

Section 198(2) is amended to alter the matters that must be dealt with The assets being transferred by BNZ to NAB in South Australia

by an Enterprise Agreement Commissioner from disputes arisingomprise loans and receivables which, for stamp duty purposes, can

under enterprise agreements to disputes relating to the negotiatiope divided into two major groups:

making, approval, variation or recision of an enterprise agreement. 1. Loans secured by mortgages and corporate debt securities;
Clause 19: Amendment of s. 213—Powers of Full Commission 2. Unsecured loans comprising leases, hire purchase agreements

on reference and other facilities.

This amendment ensures that the Full Commission may direct any In South Australia, BNZ has approximately 275 overdraft

member of the Commission to provide a report. accounts, 1 300 mortgage related accounts, 1 300 current deposit
Clause 20: Insertion of s. 223A—Associations acting againsticcounts and 50 term deposit accounts.

employees or members The Government is of the view that the absorption of the one

The new section prohibits an association from acting againsBNZ branch operating in South Australia into NAB's South

employees or members in relation to industrial action and is similaAustralian banking operations will not lead to any significant

to ss. 289Q and R of the Cth Act. diminution in competition or consumer choice between banks in
Schedule: Amendment of Penalties South Australia.
The schedule converts divisional penalties. The Bank Merger (National/BNZ) Bill 1997 is conventional and

largely follows the form of legislation which has been enacted in
The Hon. P. HOLLOWAY secured the adjournment of "espect of other bank mergers. .
the debate The legislative approach to effect such mergers has in the past
’ been adopted because of the large number of accounts and other
assets and liabilities required to be transferred. In the absence of this
BANK MERGER (NATIONAL/BNZ) BILL type of legislation it would be necessary to contact every customer
of BNZ for the purposes of gaining authorisation to transfer their
Received from the House of Assembly and read a firsgccounts to NAB. Even with the relativity small level of BNZ's
time banking operfaéions in Soutg Australia, the work involvgd in ”
: - . preparation of documents and contacting parties concerned wou
The Hon. R.I. LUCAS (Minister for Education and  pe an unproductive and expensive exercise for the bank. It would

Children’s Services):| move: also cause great inconvenience to customers of the bank.

That this Bill be now read a second time. The Bill includes a section to ensure that the transfer of registered
| seek leave to have the second reading explanation insert&gmpPany charges from the bank of New Zealand to NAB complies
. . S With section 268 of the Corporations law.
in Hansardwithout my reading it. The Government is currently contemplating the possibility of

Leave granted. omnibus legislation to provide a framework for any future bank

The purpose of the bill is to facilitate the transfer of the assets anfiergers. However, in order to meet the timing requirements of the
liabilities of Bank of New Zealand (‘BNZ’), located in South NAB, specific legislation is proposed in this case.

Australia, to its parent, the National Australia Bank (‘National’). Explanation of Clauses
Bank of New Zealand ARBN 000 000 288 is a company PART 1
PRELIMINARY

incorporated in New Zealand. .
National Australia Bank ACN 004 044 937 is a company limited ~ Clause 1: Short title
by shares incorporated in Victoria and is a company within the ~Clause 2: Commencement

meaning of the Corporations Law. Clause 3: Interpretation
BNZ became a wholly owned subsidiary of National in FebruaryThis clause contains definitions for the purposes of the measure.
1993. Clause 4: Act binds the Crown

National carries on the business of banking throughout Australid his clause confirms that the measure binds the Crown.
and elsewhere in the world and BNZ carries on the business of Clause 5: Extra-territorial application
banking primarily in New Zealand and also in Australia in all This clause provides for extra-territorial application of the measure
Australian jurisdictions, with New South Wales having the largestbut ensures that the operations of BNZ in a jurisdiction in which it
share of BNZ's business. remains a separate entity are unaffected.
On 1 October 1996 the Managing Director and Chief Executive PART 2
Officer of NAB, Mr Don Argus, wrote to the Treasurer seeking the VESTING OF BNZ'S UNDERTAKING IN NATIONAL
South Australian Government's sponsorship of legislation to Clause 6: Vesting of undertaking
facilitate the transfer of the banking business of BNZ to NAB This clause vests the undertaking of the Bank of New Zealand in

following NAB's full acquisition of BNZ in February 1993. National Australia Bank Ltd.
NAB has indicated that BNZ will continue in existence afterthe  Clause 7: Transitional provisions
Bill has been proclaimed. This clause ensures a seamless transition for the merger from the

As with the Advance Bank/BankSA and Westpac/ChallengeBank’s and customer’s view points. Provision is made for National
Bank mergers, present Reserve Bank of Australia policy requires orte take over BNZ accounts, securities, cheques etc.
banking authority for each banking group. BNZ is therefore required  Clause 8: Direct payment orders to accounts transferred to BNZ
to surrender its banking authority before the middle of 1997. Instructions for direct payments to a BNZ account are to be taken to

In addition, following an acquisition of one bank by another, thebe instructions for direct payments to the corresponding National
full benefits of the acquisition cannot be realised until there is fullaccount.
legal integration of the banking operation of the two banks. Clause 9: Registration of title, etc.

For these reasons it is proposed that with the exception of certaifihis clause provides for the recognition of the merger by the
excluded assets, the assets and liabilities of BNZ in Australia will béRegistrar-General or other registering authority without further
transferred to its parent company, NAB. In order to facilitate theformality.
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Clause 10: Exclusion of obligation to inquire Council to make regulations, orders or proclamations providing for
This clause removes the need for a person dealing with BNZ othe merger of two or more banks.
National to inquire into whether an asset to which the transaction The Bill allows the regulations to provide for the continuation of

relates is or is not a transferred asset. the special arrangements with respect to the superannuation rights
PART 3 of State Scheme employees as well as the continuation of the

GENERAL guarantee attached to certain BankSA deposits.
Clause 11: Taxes and duties Because of accounting and legal requirements, merging banks

This clause exempts transactions under the Act from stamp dutjvariably require legislation to be proclaimed on the same day in
financial institutions duty and debits tax but requires National to pay!l relevant jurisdictions. Banks have encountered a significant
to the Treasurer an amount estimated by the Treasurer as equivaldtigctical difficulty in the past in their attempts to coordinate common

to the foregone duties and taxes. proclamation dates in several jurisdictions at the same time. This can
Clause 12: Notice of assignment of charges under Corporation§€ a very difficult task to achieve because of differing legislative
Law priorities, Parliamentary sitting times etc in each State.

This clause ensures that the Australian Securites Commission The establishment of an ongoing legislative framework for bank
receives fees for the assignment of registrable charges on compafiiergers would improve legislative efficiency, by reducing the level

property under this Act. of relatively routine business requiring Parlianient s direct
Clause 13: Name in which National carries on business consideration. ) ) .

This clause enables National to carry on business in SA inthe name 1he legislation is consistent with the Government s commitment

of Bank of New Zealand Australia. to facilitating business efficiency in South Australia without
The clause also provides for registration of certain other nameBrejudicing the integrity of the Staite s revenue base.

on the application of National. I commend this Bill to the House.
Clause 14: Service of documents _ Explanation of Clauses

This clause provides that on or after the appointed day service is Clause 1: Shorttitle

effective whether it is on National or BNZ. Clause 2: Interpretation _
Clause 15: Evidence This clause extends the meaning of bank to include wholly owned

This clause enables the CEO of National to certify whether or nofuPsidiaries and defines merger to include any form of amalgamation
assets or liabilities are transferred assets or liabilities under th&" Merger. It also includes other definitions for the purposes of the

measure. measure.
Clause 16: Act overrides other laws Clause 3: Regulations for the merging of banks

This clause provides that the measure has effect despite other Iavgé".'is clause provides general regulation making power for facilitating
Clause 17: Effect of things done or allowed under Act ank mergers. The powers given cover the matters currently

- . vided for by special Acts of Parliament for individual mergers.
This clause ensures that the measure does not have undesira . ; h - A
commercial consequences. e regulations may override State laws. A special provision is

included for the continuation, modification or exclusion of govern-

. ment guarantees by regulation.
The Hon. P. HOLLOWAY secured the adjournment of cjause 4: Application of merger laws of other jurisdictions

the debate. This clause allows the regulations to operate by applying a law of
another jurisdiction relating to a bank merger as a law of this State
BANK MERGERS (SOUTH AUSTRALIA) BILL subject to any modifications specified in the regulations.

Clause 5: Extra-territorial operation of regulations

Received from the House of Assembly and read a firs?he regulations are to extend to any jurisdiction outside the State.

time. The Hon. P. HOLLOWAY secured the adjournment of

The Hon. R.I. LUCAS (Minister for Education and ~ the debate.

Children’s Services):| move:
That this Bill be now read a second time. STAMP DUTIES (RATES OF DUTY) AMENDMENT

| seek leave to have the second reading explanation inserted BILL

in Hansardwithout my reading it. Received from the House of Assembly and read a first
Leave granted. time

Members will recall that two bank mergers have recently come . ;
before the House to facilitate the integration of the banks’ assets a The Hon. R.I. LUCAS (Minister for Education and

liabiliies. The integrations are a condition of Reserve Bank approvat-hildren’s Services):| move: )
of the relevant Bank mergers which requires the banking license of That this Bill be now read a second time.
the acquired bank to be relinquished. The previous mergers were beseek leave to have the second reading explanation inserted
ggjl?]in Advance Bank and Bank SA and Westpac and Challengg, Hansardwithout my reading it.
The Government has decided to progress with specific legislation L€ave granted.
in the case of the merger between the National Australia Bank and The Stamp Duties (Rates of Duty) Amendment Bill 198&ks
the Bank of New Zealand due to the timing requirements impose¢o amend the Stamp Duties Act in respect of three separate issues.
and the fact that this process commenced before the development of The first amendment proposed in the Bill provides an exemption
a general merger framework. from stamp duty in respect of transfers of property from the Official
Given the level and extent of continued rationalisation occurringTrustee in Bankruptcy, or a registered trustee, to the bankrupt or
within the banking industry and the release of the Wallis Report intdormer bankrupt.
the Australian financial system, it is likely that further banking  The exemption has been constructed so that where the convey-
acquisitions and mergers will occur which, in due course, willance is from the trustee to a person other than the bankrupt, the
require each State and Territory to pass relevant legislation to enabignefit of the divorce exemption and the spouses exemption will

the legal merger of the entities to occur. still be applicable.

The Bank Mergers (SA) Bill proposes a general framework  The second amendment proposed in the Bill deals with the
which will allow bank mergers to be dealt with by: treatment of conveyances of property from superannuation funds to
- aset of case-specific regulations which will have the same effeqooled Superannuation Trusts (PST), in exchange for units in the

as the previous specific legislation; or PST.

regulations adopting the relevant law of another State or Territory  Since the commencement of tHuperannuation Industry

with modifications as necessary; or (Supervision) Act 1993Cwth) (‘the SIS Act’) Commonwealth

a combination of these two mechanisms. Government policy has placed the onus on superannuation fund trus-

The Parliament of New South Wales passed similar legislatiottees, including the trustees of small funds from 1 July 1996, to
last year and other jurisdictions are known to be considering a simildormulate and implement broad investment strategies for the purpose
course which would effectively enable the Governor in Executiveof risk minimisation.
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The best way that small funds can achieve the required diversi- These amendments although they are not major are consistent
fication is by effectingn specieransfers of their members property with the Government s desire to take action, wherever it can within
to PST s, in exchange for units in the PST. In undertaking such axisting budgetary restraints, to ease the burden on the taxpaying
strategy, prohibitive costs would be incurred, including a significancommunity.
stamp duty component. Passing on of these costs could result in |would also like to take this opportunity to thank the various tax
losses for members, which could reduce the benefits obtained ldustry interest groups for their ongoing willingness in providing
complying with the SIS Act. valuable input into the development of these proposals.

It is therefore proposed to amend the Act to provide a conces- | commend this Bill to the honourable members.
sional rate of stamp duty, being a flat fee of $200 or the actual Explanation of Clauses
amount of duty, whichever is the lesser, on the transfer of property o provisions of the Bill are as follows:
from a superannuation fund to a PST in exchange for units in a PST, Clause 1: Short title
where such funds comply with the SIS Act. lause 1 is formal

This proposal will be welcomed by the Superannuation Industr)p ) »
and small business and will ensure that those who prepare for thejy Clause 2: Insertion of s. 71CD o .
retirement will not see their benefits eroded by costs incurred ir&lau_st_e 2 inserts new section 71CD into the principal Act. This
complying with the SIS Act. The proposed amendment is consisterfifovision treats the Official Trustee in Bankruptcy and a registered
with approaches taken interstate. trustee in bankruptcy as being in the shoes of the bankrupt for the

The final amendment proposed in the Bill involves the stampPurposes of stamp duty. Consequently a transfer of property from the
duty payable on the transfer of marketable securities made by w fficial or registered trustee to the bankrupt is exempt from duty and
of gift. transfer to any other person will be assessed for duty as though it

Under the existing legislation, such transfers are subject tgvere a transfer from the bankrupt.
conveyance rates of duty with marginal tax rates ranging from 1 per Clause 3: Amendment of s. 7ADA—Duty on certain conveyances
centto 4.5 per cent. Transfers of marketable securities by way of saleetween superannuation funds, etc.
however attract lower rates of 30¢ per $100 of value for listedClause 3 inserts two new subsections into section 71DA of the
marketable securities and 60¢ per $100 of value for unlistegbrincipal Act dealing with transfers of property from superannuation
marketable securities. funds to pooled superannuation trusts or from trusts to funds or to

This is viewed as an anomaly when compared to the duty appliedther pooled superannuation trusts. Paragrégpliof the clause
to transfers of marketable securities by way of sale, and the practiagodates the definition of ‘complying superannuation fund’ which is
in other jurisdictions of applying the same rates of duty, irrespectiveised in subsection (1) of section 71DA.
of whether the transfer is by way of sale or gift. Clause 4: Amendment of schedule 2

The Bill therefore, seeks to amend the Stamp Duties Act taC|ause 4 amends the duty payable on transfers of shares by way of
reduce the rate of stamp duty payable on the transfer of marketabigft as already discussed.

securities made by way of gift so as to align with transfers by way

of sale ie, 30 cents per $100 of value for listed marketable securities .

and 60 cents per $100 of value for unlisted marketable securities, | he Hon. P. HOLLOWAY secured the adjournment of
Removing the anomaly increases the degree of consistency in tHise debate.

tax regime, simplifies calculation of duty for the industry, and

removes a possible trap for persons who are not familiar with the

present provisions in respect of share transactions. Additionally, for ADJOURNMENT

those taxpayers familiar with the current provisions it removes the o .

need for taxpayers to have to artificially construct transactions to At 6.16 p.m. the Council adjourned until Tuesday 8 July

take advantage of the lower rate of duty. at2.15 p.m.



