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The Hon. CAROLYN PICKLES: When the Liberal
Government came to power it began a process of privatising
Adelaide’s metropolitan bus services. Region by region was
offered on a competitive tender basis and contracts were
secured by successful tenderers. Some regions, such as the
northern suburbs (including Salisbury) were won by the
private UK company Serco. Other regions, such as the
southern suburbs run by the Lonsdale depot, went to the
publicly owned TransAdelaide.

Throughout this process the Liberal Government assured
The Hon. K.T. GRIFFIN (Attorney-General): | seek YS that the contract process was driven by cost and service

leave to make a statement on the subject of the Roxby Dowrfi/lity. However, the Opposition has come into possession

(Indenture Ratification) (Aboriginal Heritage) Amendment ©f @ document which suggests that TransAdelaide believes
Act 1998. that, in part, the Liberal Government’s public transport

Leave granted privatisation is determined by Party politics. Explicitly, the
The Hon. K.T GRIFFIN' Members will recall the document says that the political status of an area, whether it

Roxby Downs (Indenture Ratification)(Aboriginal Heritage) is held by Lapor or Liberal and how ‘safe’ the seatls, qffects
Amendment Bill 1997, which was debated in the Council mwhether a private company or Tr'a}nsAdeIa|de wins in that
December 1997. During the debate | advised the Parliame pntract area. In other words, politics, not passenger needs,

that WMC (Olympic Dam Corporation) Pty Ltd (which I will elps determine what sort of t_)us you get.
describe as WMC) and the Port Augusta Native Title The document even contains a map that overlays State

; ; ._flectoral boundaries on Passenger Transport Board areas. The
Working Party had made a consultative agreement whic SO
provided for the parties to establish an Aboriginal Heritage?0cument prepared for TransAdelaide is dated 1 June 1998

Management Plan. | further advised that a period of 14 week@.nd. .iS t,itlled ‘ﬁssfesr?_meant of contr_alct d ?Irse?. _colmpetit!ve
had been set for negotiation and finalisation of the plan. po_f't,'on' dtem ) ﬁ t 'f‘:’ ocument, title olitical sensi-
The consultative agreement was endorsed by members gyity’, reads as follows:

the Port Augusta Native Title Working Party and a represen; Any assessment Orf“ F’O"ti‘:a{ r.iSkHaSSOCiatEd with Wi“”i”t%hf”t
- - I - osing a contract is highly uncertain. However, we may expect that:
tative of WMC during a visit by the working party to . a Liberal Government is less likely to introduce a new service

Olympic Dam on 12 December 1997. Since that time, provider in contract areas encompassing marginal electorates,
representatives of and legal advisers to WMC have continued due to risk of disruption. The most electorally sensitive contract

to negotiate the Heritage Management Plan with members of areas are the following, which each include two seats held on a
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Party.
When it became clear that the original 14 week deadline
for the negotiation would not be met, WMC and the Port

Augusta Native Title Working Party mutually agreed toThey cannot even get that right: ‘Mitchell' should be

extend the deadline, and the negotiations have been conti
ing in good faith. Indeed, legal advisers for WMC and the
Port Augusta Native Title Working Party met as recently as
25 and 26 June 1998. During this period of negotiation,
members of the Port Augusta Native Title Working Party

Mrawson’. The document continues:

Based on experience in the previous contract round, a Liberal
Government is more likely to introduce a new player in safe ALP

held areas. On this basis, the ALP dominated north-west and
LeFevre areas are the main candidates for outsourcing, while the

have worked with WMC on a number of heritage issues, safe Liberalinner south and east are least likely to be outsourced.
including a monitoring trip along the route of the new The document speaks for itself. It clearly demonstrates that
powerline between Port Augusta and Olympic Dam anghassenger services are planned and delivered according to
surveys of areas within the special mine lease at Olympigolitical imperatives and not passenger needs. This might
Dam proposed for development of an additional evaporationelp explain the decline in public transport patronage. My
pond and a new mine water disposal pond. guestions to the Minister are:

In addition, WMC has provided some funding to members 1. Can the Minister explain the content of this document?
of the Port Augusta Native Title Working Party forcommun- 2. Why does TransAdelaide believe that the political
ity development purposes, as contemplated by the consultgepresentation of an area affects the awarding of bus con-
tive agreement. | am advised that negotiations at the momegfacts, and does the Minister agree with the assessment?
are continuing, with further meetings scheduled for Julyand 3. Does she agree with the assessment implicit in the
August. | am not therefore able to give a commitment on &jocument that private bus operations are less popular due to
time frame for resolution, but | will ensure that Parliament isrisk of disruption?
kept apprised of developments. 4. Does the Minister agree that South Australians living

in safe Labor seats should endure the disruption of a new
QUESTION TIME operator and that those living in safe Liberal marginal seats
should be spared such disruption?

5. Will the Minister launch an immediate investigation
into the contents of this document?

The Hon. CAROLYN PICKLES: | seek leave to make The Hon. DIANA LAIDLAW: | have not seen the
a brief explanation before asking the Minister for Transpordocument and | am not sure whether the member has it with
and Urban Planning a question about public transport.  her. If she has, she may care to table it.

Leave granted. The Hon. Carolyn Pickles: Keep going.

TRANSPORT, PUBLIC
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The Hon. DIANA LAIDLAW:  Will she table the The Hon. DIANA LAIDLAW: As to the next round, it

document? has not even been determined when it will proceed, although
The Hon. Carolyn Pickles: Keep going. I would like it to proceed early in the next calendar year. But
The Hon. DIANA LAIDLAW: Would you be prepared | can undertake to you, Mr President, to everyone in this

to table the document? Council and to the Parliament as a whole that the integrity
The Hon. Carolyn Pickles: You just keep going. with which the process was undertaken on the last occasion—
The Hon. DIANA LAIDLAW: So, you are not prepared chaired by Mr Tom Sheridan and conducted by the board, as

to table the document? is required by the Act—will be maintained in the future.
The Hon. Carolyn Pickles: Yes, | will table the docu-

ment. WIK DECISION
The Hon. DIANA LAIDLAW:  You will table the

document? The Hon. T.G. ROBERTS: | seek leave to make a brief
The Hon. Carolyn Pickles: Yes. explanation before asking the Attorney-General a question
The Hon. DIANA LAIDLAW: Can you table it now?  about the Federal Government's decision on Wik.
The Hon. Carolyn Pickles: No. | haven't got the Leave granted.

document with me. The Hon. T.G. ROBERTS: The i's have been dotted and

The Hon. DIANA LAIDLAW: You haven't got the thet's have been crossed in relation to the final amendments
document with you. Perhaps you would table the file youo the Wik Bill. It is a historic Bill, in the sense that the only

have got there. history that | believe people can come away with accepting
The Hon. Carolyn Pickles: No, | won't. is that it involved the longest debate on any Bill that ever
The Hon. DIANA LAIDLAW: No, you won't table the came before the Federal Parliament. The jury is still out, and

file, because there is no authorship given— people are still making their assessment and interpretations
Members interjecting: of how the Wik amendments will impact on the legislation
The PRESIDENT: Order! of various State Parliaments, and | suspect that people are at

The Hon. DIANA LAIDLAW: There is no authorship the moment trying to work their way through the maze, given
given to the document, and | am certainly not going to dignifythat the 12 point plan for the amendments ended up being a
statements that are completely at odds with the process ad@ point plan and that a lot of changes were made during the
are blatantly false. It is a ludicrous statement to have pudngoing negotiations.
forward. If the Leader is talking about relating electoratesto In The Agetoday, the editorial on page 14 is headed
the entrance of new operators, | cite the seat of Adelaide dblative title fight is not yet over’. It states:
an example. That is not an ALP seat, and has not been for The only certainty is that the Government no longer needs a
many years: Serco is the operator through that region. So, double dissolution.
is a silly argument, even if you look at just one seat. The article further states:

TEe Hon. Carolyn. Plclddels interjecting: When the vote finally came, it was almost an anti-climax. The
The PRESIDENT: Order! Howard Government's native title legislation has finally passed the
The Hon. DIANA LAIDLAW: Yes, presented by the Senate, as aresult of the blinking of Senator Brian Harradine, some

paper. The honourable member says, ‘Yes, it is a very sillglight modifications to the Government's original 10 point plan and

, i ita ri the spectre of One Nation eating into the Coalition’s vote in a double
afg#&egzﬁreggggﬁ %)i/;ﬂispﬁﬁeerrjleitr;gg;hat Is quite right. - ;< Siution election, There is no doubt a sense of huge relief in the

. office of the Prime Minister, and among those who feared a divisive
The PRESIDENT: Order! The Leader of the Opposition race-based election. Yet the reality is that the issue of native title in

has asked the question. this country is far from over. In its final form, the legislation has
The Hon. DIANA LAIDLAW: | have stated that this 9iven some certainty to miners and pastoralists, but it has compound-

: P . - ed the deep sense of dispossession among indigenous Australians.
Parliament insisted that the Act provide that | have no part i Beyond its failure in spirit, the Wik legislation faces an uncertain

the tendering process. | have maintained that integrity, anfyre in its implementation. The Government argument that its
I would never do otherwise. To reinforce the requirement thatevision of the Native Title Act would produce legal certainty was
the Passenger Transport Board (PTB) is responsible for treways doubtful and there now appears to be a real prospect that the
process, it appointed an independent assessment committededislation will become bogged down in endless litigation.
and the honourable member may like to look at this becausé) view of the good record that South Australia has had in a
in making the statements that she has, she is reflecting dnpartisan way in relation to handling the difficult issues of
Mr Tom Sheridan, the former Auditor-General, who was thenative title, | ask what is the Government’s interpretation of
Chairman of the assessment panel in terms of all the tendeitbie Wik amendments and their effect on all the stakeholders
| do not think, from the silence of honourable membersn this State.
opposite, that they would care to join the Hon. Carolyn The Hon. K.T. GRIFFIN: | draw the honourable
Pickles in reflecting on the integrity of Mr Sheridan, as shemember’s attention to a ministerial statement | made in this
has just chosen to do. There are two other members of th&ouncil on 2 July, when | gave a quick response to the
committee and the— announcement that there had been a resolution to the so-
Members interjecting: called 10 point plan in the Federal Parliament, and | indicated
The Hon. DIANA LAIDLAW:  Whose choice? Mr thatthere were some distinct benefits for South Australia in
Sheridan was my choice? No, the Passenger Transport Bodttht, particularly because it did provide for parties to reach
asked Mr Sheridan to chair that panel, and he did so. Soman agreement, in the form of an area agreement, which would
of the union members, after Serco 1 (the northern regionyecessarily involve in this State the pastoralists, through the
suggested political interference. They have not continue@outh Australian Farmers Federation, the Aboriginal Legal
those arguments, because there is no basis for them. | suspdrights Movement, as the body representative of native title
without knowing where the— claimants, the Government, the Chamber of Mines and any
Members interjecting: others who had an interest.
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All members ought to recognise that this Government toolkGovernment we would propose to Parliament that we go
the initiative last year to prepare, as the basis for discussiodown that path.

a draft area agreement, which is now out in the public arena We do not yet have all the detail of the amendments made
and has been the subject of consultation between the Goverin-Federal Parliament. We have got a three centimetre thick
ment and a variety of interest groups, all directed towardsolume of amendments and there is another package on top
providing a greater level of certainty for native title claimants,of that. That has to be interrelated with the base Common-
for pastoralists, for miners, for Government (State and localvealth Native Title Act. A huge amount of work is still to be
government) and others, and which provided a frameworklone to fully understand what all the changes mean for South
that would give a much higher level of certainty than theAustralia before we ever get to a policy decision as to
Commonwealth legislation ever could. whether we should legislate a State-based regime as opposed

The fact that the Federal legislation enables those area relying upon the Commonwealth Native Title Act.
agreements now to be made will really give us an added If we decide to take the advantage to go down an im-
incentive to pursue negotiations with all those interest groupproved path, as | believe we have with our own system,
to try to reach an arrangement which will not disadvantaga&vhich was ticked off by a Labor Minister several years ago,
anyone but will provide, at least for this State, much greateobviously it will come to the Parliament. On the last occasion
certainty than in other jurisdictions. when we had a package of major legislation implementing the

That is not an easy process, but | am optimistic that wenative title mining legislation and passing it through Parlia-
will be able to reach some agreement—because it is correptent, it went to a deadlock conference, but the process ended
that the new Commonwealth legislation may, in fact, notup with a satisfactory outcome which only now is being
overcome the necessity to take disputes to court if they canne¢cognised by a variety of interest groups as being a frame-
be resolved by negotiation. We have said all along that thevork which is preferable to the current Federal Native Title
impetus for area agreements, at least as we see it, is tiet before the amendments were made.
disincentive of something like $5 million legal costs to  As | said in my ministerial statement, we support the
Government for each native title claim which ends up inagreement that was reached at the Federal level. We believe
court. That does not take into account the costs for claimaniswill significantly improve the operation of the Common-
and for others with interests who may wish to appear in courtwealth Native Title Act. It will also provide opportunities for

With 31 claims in South Australia, $150 million may well South Australia to do its own thing, if necessary, but all
be the cost to the State alone, funded by the taxpayers, witfirected towards providing certainty and to deal fairly with
something like 10 years of litigation ahead of us. That cannall those who have interests in land, whether as native title
be measured only in terms of monetary costs: it has to belaimants, pastoralists, miners, State Government, local
measured in terms of what it does to relationships betweegovernment or others. As | said, it will be some time before
litigants and in terms of the extent to which it distractswe are able to reach a considered view about the policy
everyone who is involved in litigation from getting on and implications for the State, but in general terms this is a
doing something constructive for the future. significant advance which will provide benefits for all South

We have had a very strong position about trying toAustralians.
negotiate settlements. In fact, it started as early as 1996 with
some local agreements directed towards trying to clarify what ELECTRICITY, PRIVATISATION
was the extent of the rights granted under section 47 of the )
Pastoral Land Management Act. In respect of pastoral lands, The Hon. T.G. CAMERON: | seek leave to make a brief
those rights give Aboriginal people rights to cross over, tgeXplanation before asking the Treasurer a question regarding
camp, to hunt, to conduct ceremonies and so on. Everyorfel SA.
has taken those rights for granted for the last 100 years but The PRESIDENT: Is leave granted?
now, critically, they come up to be defined. What do they ~The Hon. K.T. Griffin interjecting:
mean? What is their scope? The Hon. T.G. CAMERON: | appreciate that the

We published an agreement in draft form as a basis fofreasurer is not here. Would it be too much to get special
discussion in 1996. The draft area agreement published lalgave to allow Legh Davis to answer this question, Mr
year is an advance on that, but it does not avoid ultimately thBresident?
necessity for some more localised agreements involving The PRESIDENT: Leave is granted.

Aboriginal people, pastoralists and others. What we wantto Leave granted.

do is get some certainty, and the Commonwealth legislation The Hon. T.G. CAMERON: To allow Legh Davis to

will provide a basis upon which, if we decide to take thisanswer the question? First, let me thank the Treasurer for the
initiative, as we have, but if other jurisdictions take initiatives briefing that was provided yesterday.

they can do the same, we can reach a negotiated settlement. The Hon. A.J. Redford interjecting:

That is in the interests of all of us. The PRESIDENT: Order!

In terms of all the other issues that arise under the The Hon. T.G. CAMERON: It was not only informative
Commonwealth legislation, there is a requirement for soméut also well worth attending. | also congratulate the Treasur-
State-based legislation in any event, but there is also ther on providing the expert advice from Mr Ray Spitzley of
opportunity to look at rights to negotiate in a State-basedorgan Stanley and Mr Ed Kee of Putnam, Hayes and
legislative framework rather than the Commonwealth. ABartlett—
with the right to negotiate provisions under our own native The Hon. A.J. Redford: You asked some pretty good
title mining legislation, the Opal Mining Act, and so on, they questions | am told, too.
have to be ticked off by the Federal Government, they have The PRESIDENT: Order!
to get through the Legislature, they have to be consistent with  The Hon. T.G. CAMERON: | warn the honourable
the Federal Act, and they have to be non-discriminatory. Wenember to wait until he hears all this. | congratulate the
have not made any decision as to whether or not as &reasurer on providing expert advice instead of doing the
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briefing himself. Not only did we receive a very professional FERRIES

presentation from people with a high degree of expertise but

they actually answered our questions openly and honestly, The Hon. J.S.L. DAWKINS: | seek leave to make a brief
which was a welcome change. They were a bit more to thexplanation before asking the Minister for Transport and
point, in sharp contrast to the verbose ramblings that somdrban Planning a question about ferries.

guestions seem to receive in this place. | have had a look at Leave granted.

the Quiggin-Spoehr analysis of the Sheridan report— The Hon. J.S.L. DAWKINS: During a recent visit to the
The Hon. A.J. Redford: You started off so well, too, northern Mallee districts, | travelled across the ferry at

Terry. Walker Flat. Traversing the Murray River in this manner
The PRESIDENT: Order! reminded me of the important role played by the network of

The Hon. T.G. CAMERON: —the Democrats’ statement ferries which service river and lake communities from Lyrup
and others. There is a wide disparity on a whole range ofo Narrung. My questions are:
issues, particularly ETSAS revenue, its expenses, its earnings 1. Will the Minister indicate whether Transport SA has
and its forecast profitability under NEM. One would havea program of maintenance upgrading for the ferry network?
thought that in an informed debate there would be more 2. Will she also indicate any proposals to utilise the two
certainty, given the wild numbers being thrown about by allferries that were located at Berri prior to the opening of the
participants. Without a proper economic analysis, how camridge in that town last year?

a proper evaluation of the merits of the economic benefitsto  Members interjecting:
South Australia take place? The PRESIDENT: Order!

The Government has no mandate to sell ETSA, thatis, the The Hon. DIANA LAIDLAW: Transport SA owns, on
issue is politically untested, but it does have an obligation tehalf of taxpayers, 13 ferries. The two larger ferries, of
provide as much information as possible, not only to us aghich there are five within Transport SAs fleet of ferries,
participants but to all South Australians. My question is: will have been put into dry dock for refitting since they were no
the Treasurer provide us with the Government’s projectionfonger needed for commissioned work from July 1997 when
of revenue and profit of ETSA until the year 20072 the bridge opened. One of those two ferries that has been dry

The Hon. K.T. GRIFFIN: There are a number of docked and refitted is now being used for some work at, |
perspectives from that explanation and, quite obviously, thehink, Swan Reach. Swan Reach and Wellington are the
Treasurer would want to respond personally to them. Thergavoured sites for one of the two ferries from Berri. It is
are compliments but there are also some potential criticismgroposed that the other be dry docked and used for replace-
although I did not take them as such. I recognise the evernent purposes, mechanical breakdowns with the other ferries,

handed approach of the Hon. Mr Cameron. or when the other large ferries must be refitted with mechani-
The Hon. T.G. Cameron: | would not criticise Robert cal overhaul, and the like, which is required on a five year
Lucas. revolving program.

The Hon. K.T. GRIFFIN: No, and | am sure that he | think that the cost of the refit of those two Berri ferries
would appreciate the compliment that the Hon. Mr CameroRvas $1.2 million. Traffic counts in recent times have been
paid to him and his recognition of the professional presentacarried out at Swan Reach, Lyrup, Wellington and Tailem
tion that was made. The honourable member referred to mogend to analyse seasonal factors and demand in areas such
Certainty in the wild numbers that were being thrown arOUndaS tourism, the grain market and genera”y heavy business.
That is a paraphrase of what he said, but it is the essence phose traffic counts suggest either Wellington or Swan Reach
it. It might be that it is not possible to give a greater level ofas a site for one of those two larger ferries. | reiterate that the
certainty, but if the Treasurer is able to do so | know that henaintenance program is a revolving program over a five year
will endeavour to oblige. | will pass those on. The honourableyeriod for a complete refit.
member made a passing reference to a mandate, and | cannot

resist raising this question: what is a mandate and when does GLENELG TRAMCARS
it apply?
The Hon. T.G. Cameron interjecting: The Hon. SANDRA KANCK: | seek leave to make a

The Hon. K.T. GRIFFIN: No, but there are many brief explanation before asking the Minister for Transport and
occasions where Governments, of all political persuasiong/rban Planning a question about the condition of the Glenelg
do not mention issues in their election policy for a variety oftramcars.
reasons, not the least of which is that the information may not Leave granted.
have been available at the time. Even if there is somethingto The Hon. SANDRA KANCK: My office has received
which the policy specifically refers it will not necessarily information from a former tram driver, Mr Reiman, regarding
mean that either the Opposition, the Australian Democrats dhe dilapidated condition of some of the tramcars in service
the Independents will, in fact, endorse that: witness voluntargn the Glenelg line. Mr Reiman detailed a list of maintenance
voting. | do not want to get involved now in a lengthy debatedeficiencies, including steps to board and alight the tram not
about what is or is not a mandate and how that is judged tbeing flush against the door, screws that could be pulled out

be the position. from panels by hand, speedometers that did not work, broken
Members interjecting: guard rails and trams running on two motors rather than four.
The PRESIDENT: Order! It should be noted that motors are also used as emergency

The Hon. K.T. GRIFFIN: | am sure the honourable brakes and that smoke has been seen coming from the brakes.
member was really raising that more as a side observation Mr Reiman’s concerns were confirmed by a member of
designed to provoke some response from me rather than toy staff who inspected a number of trams at the Victoria
get to the nub of the issue which is in his question. | will referSquare stop. Mr Reiman also provided video evidence to
it to the Treasurer and | am sure that he will reply withsubstantiate his claims. The Passenger Transport Board is
alacrity. required under section 21g of the Passenger Transport Act to
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establish, audit and, if necessary, enforce safety service The Hon. CARMEL ZOLLO: In October 1996 as a
equipment and comfort standards for passenger transpdrabor candidate for the Legislative Council ticket, | was
within the State. Section 54 of the Act requires inspectiongleased to receive an invitation from the Campania Region
of the vehicles covered by the Act and provides that a vehicl&ederation to an information evening following a visit to Italy
inspector must not issue a certificate of inspection unlessy the then Premier of South Australia, the Hon. Dean
satisfied that the vehicle does not have a mechanical defeBtown, who had travelled to the Campania region of Italy
or inadequacy that may render the vehicle unsafe. Myaccompanied by several of his Liberal colleagues. The trip,
guestions to the Minister are: at a State level, was to reaffirm the strong relationship that
1. Is she concerned about the safety implications resultingxists between Campania and South Australia and to promote
from inadequate maintenance of the Glenelg tramcars? cultural and economic exchanges. It was obvious that a great
2. Have certificates of inspection been issued for each afeal of work and public relations had taken place to make the
the tramcars currently in service on the Glenelg tramline andyisit a success, especially on the part of the Consul of Italy
if so, how long ago and how frequently are such certificate$o South Australia and his staff.
issued? The establishment of formal friendly relationships
The Hon. DIANA LAIDLAW: | will have to seek advice between the State of South Australia and the region of
on the second gquestion in relation to the certificates. I€ampania occurred on 1 October 1990 in Naples and was
relation to the first question, | challenge that the tramcarsigned by the then Premier of South Australia, the Hon. John
have not been adequately maintained. | do not deny that wBannon, and the Hon. Ferdinando Clemente di San Luca,
have a problem in terms of the age of the tramcars, and th&resident of the region. They committed their respective
is why the Government this year announced, as part of a fiv8tates ‘to examine the possibility to promote in the future
year refurbishment program, that work totalling $2.3 millionexchanges in the cultural, artistic, economic, social and
will commence this financial year to refurbish those tramcarstouristic fields’. It is no coincidence that there are three
The tramcars are nearly 70 years old. Next year we celebrapliticians born in the Campania region of Italy in this
the seventieth anniversary of the continuous use of thodearliament alone, two from the Labor side of politics and one
tramcars. from the Government side. Migrants from that region make
Itis just almost impossible to get replacement parts todayp nearly one third of all Italian born migrants in South
They must be made by hand. It is a very expensive and timAustralia. Along with migrants from other regions of Italy,
consuming process. | indicate that enormous effort ignany are also well represented in all walks of life.
therefore made by those responsible for maintenance for the At the information evening, | was particularly pleased to
tramcars at Glengowrie to keep them in operating order, anlear that cooperation and exchanges had been promised with
passenger safety is a key to the way in which TransAdelaidthe University of Naples. My questions to the Minister are:
conducts its business overall. Mr Reiman aired these sanvéhat specific exchanges or other benefits have resulted since
complaints on the television some weeks ago. He hathe visit, at an official level or any other level, that were
subsequently written me two or three letters to which | havénitiated or promised by the then Premier's (Hon. Dean
replied with two or three page letters containing very fineBrown) trip to Campania in 1996? What exchanges have
technical detail. occurred with South Australian universities and the university
Even before Mr Reiman appeared on television, thef Naples?
manager of the tramcar operation, Mr Jim Sandford, had been The Hon. K.T. GRIFFIN: [ will need to refer that to the
to see Mr Reiman, who is a former employee of approximatehonourable the Premier and | will do so and bring back a
ly 30 years ago but he continues to have an active interest ireply.
the status of the tram track, and | commend him for that. Mr
Jim Sandford saw Mr Reiman before the program was aired COURTS, SENTENCING
on television and he has seen him subsequently. There are )
ongoing discussions as Mr Reiman lists various things that The Hon. IAN GILFILLAN: | seek leave to make a brief
he would like Mr Sandford and others to address in respe@*planation before asking the Attorney-General a question
of various tramcars. | think he believes that, with some'e€garding sentence discounts for guilty pleas in criminal
goodwill, TransAdelaide is addressing these matters. $aSe€s.
highlight that safety is paramount to TransAdelaide—we just Leave granted.
could not afford not to have that as the focus. The Hon. IAN GILFILLAN: In a recent edition of the

Because these tram cars are old, it is difficult to keep therfrlinders UniversityJournal of Law Reformtwo eminent
in peak presentation, but they are safe in terms of theifcademics from Flinders University, Associate Law Professor
operating capacity. | have been given unqualified undertak§athy Mack and Associate Professor Sharyn Roach Anleu
ings in that regard by TransAdelaide, although they believéaised doubts about the practice of providing sentence
there are matters they would like to address and are workin@iscounts for guilty pleas in criminal matters. This practice

through those with both the maintenance crews and mhas support in the common law, with the South Australian
Reiman. case of Shannon (1979) 21 SASR 442 being the leading one.

However, South Australian statute law is silent on the
CAMPANIA GEMELLAGGIO practice. Section 10(g) of the Criminal Law (Sentencing)
Act 1988 obliges a judge to ‘have regard to’ a guilty plea, but
The Hon. CARMEL ZOLLO: | seek leave to make a does not oblige the judge to offer any discount.
brief explanation before asking the Attorney-General, In their paper, Professors Mack and Anleu point out that
representing the Minister for Multicultural and Ethnic in South Australia a practice has arisen whereby express
Affairs, a question on the gemellaggio (or twinning) betweerdiscounts are offered, usually around 25 to 33 per cent of the
the Campania region of Italy and the State of South Australissentence. The earlier the plea, the greater the discount, and
Leave granted. this is made explicit to the accused in a status conference.
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Professors Mack and Anleu argue that offering a more lenient The practice is not one which is outlawed by the Criminal
sentence, especially a discount as large as this, in return faaw (Sentencing) Act. Section 10 of that Act, which deals
a guilty plea, has several negative effects. As listed by thavith the general sentencing powers, provides:

professors, it— A court in determining sentence for an offence should have
puts an inappropriate burden on the accused’s choice to p|ea¥ﬁgard tc; such of the following matters as are relevant and known to
gu"ty; e court.

Crﬁates a pe”al}ylfo{ t”.‘olse who plead not guilty but are subsgt then lists a number of matters, and the last is, ‘Any other
qguently unsuccesstul at trial; y :
undermines consistent and proper sentencing principles: relevant matter’. So, that does not preclude a discount for a
risks inducing a guilty plea from the innocent; pl_ea of guilty. As the honourable member says, | suppose one
_risks double dipping by the accused, because the guilty plemight be able to argue some sense of double dipping if the
tmh!ghtl ha‘{)e bee.”.'”dycelf’t by th‘tel'(ay'”g %f atr'fss serious Ch.aréllei aRgharge to which a plea is entered is something less than the
is plea bargaining is often not known by the sentencing judge; i~
contributes to public perceptions of unwarranted Ieniencyor'gm‘rle chargg, but there may be a n.umber of're.asons for
towards criminals: that, and one is that the prosecutor is not satisfied that a
undermines judicial neutrality and independence; and conviction on that more serious charge could actually be
_ does not directly address the problems of time and delay, whiclchieved before a jury.
Is purportedly its jusification. So, the prosecutors frequently weigh up what is the best
To the extent that this practice does reduce the delay and cqsiospect for a conviction and what is reasonable in all the
of trials, and the professors say there is no evidence that dircumstances. If a lower charge is acknowledged by the
does, then it does so partly by sacrificing the court’s primaryrosecutor as one for which the facts can be established and

function, that is, determining guilt or innocence. In the lighttherefore there can be a plea of guilty accepted, that is not

of this research, | ask the Attorney-General: double dipping if in that context there is also a discount for
1. How prevalent is sentence discounting in Souttpleading guilty to that lesser charge: it matches the reality.
Australia? In South Australia and | think in other parts of Australia

2. Isit practised by all judges or only some of them?  also there is not the plea bargaining which occurs in the
3. Whatis the difference in average sentence between@nited States. In the United States plea bargaining occurs
guilty plea and a trial verdict of guilty in comparable criminal frequently because there is a three or four year wait for a

cases? _ o matter to get to trial. In the United States of America in some
4. Is that difference justifiable? If so, how and on whatjurisdictions the District Attorney’s Office, | think, or the
terms? Federal Attorney’s Office, will accept a plea of guilty merely

5. What measures will the Attorney-General pursue tqo get a conviction, when they would otherwise have to wait
address the negative consequences of this practice fisur or five years or longer for the matter to come on for trial
identified by the two Flinders University professors? with all the attendant risks of that prosecution.

The Hon. K.T. GRIFFIN: There may not in fact be  That is not the position in South Australia. A trial will
negative consequences, and | do not accept for one mometme on once there has been a committal within a matter of
what may have been promoted by the two university acadenimonths. So it is not a matter of trying to free up the system,
ics might in fact match with reality. | just remember seeingit is a matter of trying to do the right thing by the law and also
something about the paper that had been prepared by thegs, ensure that there are proper and reasonable approaches
but I must confess | am not able to recollect detailed contaken to charges, pleas and sentencing which might follow
sideration of it. The practice of giving some discount for afrom the way in which the system is administered in this
plea of guilty has long been a practice within the courts, foriState. | will have another look at the other issues raised by the
a variety of reasons. Itis not just a matter that has come to thgonourable member. | do not concede any aspect of the
fore since the enactment of the Criminal Law (Sentencinggxplanation, but they are issues which would warrant a more
Act in 1988. | think | can remember it even from the daysdetailed response if | have not adequately covered the issues
when | was an articled clerk, which is a long time ago—letin what | have said so far.

ussayitis35yearsorso. The Hon. lan Gilfillan: Will you get the data requested?
The Hon. T.G. Roberts interjecting: The Hon. K.T. GRIFFIN: Ifitis possible to get the data,
The Hon. K.T. GRIFFIN: Quills had actually passed. |will. | do not know that that data is kept or, if it is kept, how

We were just into word processors at that stage. accessible itis. But if it is readily available | would have no
Members interjecting: hesitation in bringing it back for the honourable member.
The Hon. K.T. GRIFFIN: | do have a solid philosophical

belief that | have had for a long time, and nothing the Labor ELECTRICITY, PRIVATISATION

Party, the Democrats or anybody else has been able to do has

been able to shake my belief in Liberal principles. No-one The Hon. NICK XENOPHON: | seek leave to make a

can ever have any doubt about my principles and philosophbrief explanation before asking the Attorney-General,

cal basis for the things | seek to do. But back to the questionrepresenting the Treasurer, a question about electricity
Some of the reasons why there may be a sentence discoyptivatisation.

for a plea of guilty might be in cases involving a sexual Leave granted.

offence. It may be that there is a child victim; it may be there  The Hon. NICK XENOPHON: | refer to the document

is an adult victim; but it may be a recognition of the traumaproduced by the so-called Electricity Reform and Sales Unit

which might be saved if there is a plea of guilty and theheaded ‘South Australia Electricity Privatisation’, and in

witness is not put into the witness box to be cross-examinegharticular page 23 of that document which has a heading

That might be an appropriate consideration for some discouriRetail competition will dramatically change electricity

being awarded for a plea of guilty. There might be 101 othebusiness’. A table on that page headed ‘The timetable for

reasons why the sentence discount might be applied iochange’ refers to businesses with a typical annual bill of

circumstances where there is in fact a plea of guilty. $16 000 being able to avail themselves of the competitive
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retail market from 1 January 2000, but small businesses with The article talks of factors as well as age which contribute
a typical annual bill of $1 200 per annum will not have accesgo the problem. For instance, it asserts that the acquisition of
to that competitive market until 1 January 2003. new skills requires an investment of time and effort and that
| understand that a small business which is part of dhis acquisition of new skills may well lead to decisions by

franchise chain will be able to access the competitive markelder workers or their employers not to proceed with such an
three years earlier than, for instance, a stand-alone smaflvestment if they are not going to stay long enough in the
business, leaving that small business at a significant comme#ork force to recoup the costs involved. The article further
cial disadvantage over competitors that belong to such asserts that in some countries the absolute number of
chain. My questions are: employees is likely to fall. . _ _

1. Can the Treasurer confirm that the proposed arrange- !N dealing with the issue of pensions, the article proclaims
ments in the document referred to app|y equa"y toa privathat the pUbllC pension SyStem Currently in force in the OECD
tised ETSA or to a publicly owned ETSA? countries is, in general terms, funded by the taxes of people

2. Does the timetable for change referred to mean that i WOrk which pays the pensions of people who have retired,
small business that is part of a franchise chain will havetNd that there is no fund into which an employee’s pension
advantages over a stand-alone small business? Contr|bu_t|ons are paid and_wh|ch could be drawr_1 on whe_n

3. If "Yes' to the second question, will the Treasurerthat pa_lrtlcular (_amployee retires. The present pension taxation

: . - . rovision restricts the servicing of existing pensions so that,
undertake to ensure that under either public or privat

, g - . hen all things are considered, in a decade or so the cost of
ownership of our electricity u't|I|ty s.mall businesses hot partfurther pensions in the European Union will rise faster than
of a larger chain or franchise will not be commercially e

disadvantaged or, alternatively, will have the right to form %Z%L";‘E/dsmfnf(a;(ﬁ?g eerrs for financing pensions will simulta-

rative arrangement with other small in s .
cooperative arrangement with other small businesses 10 In addition, older people use medical resources more

ggnrgn%iesiw:;rsgower heeds on the same terms as a fr"’mChfﬁFensively than younger citizens. The article then asserts that
: an ageing population will put additional pressure on public

The Hon. K.T. GRIFFIN: I will have the questions fnances since there will be relatively more older people. The
referred to the Treasurer, and | am sure he will bring back @,pjic pension problem is thus fiscal in nature, the article
reply. asserts, and, unless existing individual pension benefits are

reduced and our individual contribution rates are raised, the
ADELAIDE FESTIVAL CENTRE gap between revenues and expenditure will show up as a gap

. . in public finances and will entail rising public sector deficits,
The Hon. R.R. ROBERTS: My question is to the b gp

L ) = higher taxes, lower expenditure on other items or a combina-
Minister for the Arts. What is the extent of the contamlnatlontiogn of all three. P

of asbestos in the air-conditioning system at the Adelaide " 1is article concludes by asserting that if the problem is

Festival Centre? What are you doing with respect to theug \nchecked Government debts would soar, exceeding 100

contamination to ensure public safety? What time frames dgg, cent of GDP in Europe and Japan and up to 70 per cent
you envisage will be required to overcome the problem F’”Oa the United States. Currently the position here, in light of

to the twenty-fifth anniversary of the opening of the Festival,o foregoing, is much better, and is so because of the far

Centre? _ seeing and far reaching decisions of the ACTU and the then
~ The Hon. DIANA LAIDLAW:  We are in the twenty- Hawke and Keating Governments. These decisions when
fifth year of the Festival Centre. Many buildings of thattaken were opposed tooth and claw by the then Federal
period—25 years and older—do have an asbestos problemiperal Party Opposition. In light of the foregoing, my
The honourable member would appreciate that the GOVe”h‘uestion to the Minister is as follows:
ment has invested heavily—I think $6 million has been ' 1 poes the Minister think that the far reaching national
pledged—this year for the upgrading program. The range ofyperannuation scheme of arrangement entered into by the
activities that will be undertaken this financial year as part oaAcTU and the Hawke and Keating Governments will have
the expenditure of that $6 million is currently being preparecheneficial impacts on Australia and its people when compared
by the General Manager, Ms Kate Brennan, for consideratiofith the current parlous plight of Europeans and Japanese in
by the board. | will provide Ms Brennan with a copy of the respect of the future of old age pensions in those geographic
honourable member’s questions and bring back areply. 5reas of the world?
The Hon. R.D. LAWSON: | am familiar with the article
AGEING published in the recent issue of tl&ECD Observepn the
impacts on Europe of the ageing population. The article
The Hon. T. CROTHERS: | seek leave to make a actyally addresses ageing from a financial or economic
precied statement prior to directing some questions to thgerspective, as one would imagine of that organisation. But
ageing. impact upon the community. When one seesAlgertiser
Leave granted. publish editorials describing South Australia as ‘God’s
The Hon. T. CROTHERS: Much has been written of waiting room’, one realises the extent of negative perceptions
recent note about the percentage increase of our ageimdpout ageing in the community.
population. An article appearing in the OE@Ibserverof It is undoubtedly true that the ageing of our population
June just gone riveted my attention. This article dealt with thgoresents challenges to us all. However, they are challenges
problem of the ageing in Europe and | would like to place orthat can be overcome. It is worth remembering that in 1901
the record some of the matters canvassed, a major one beimgour community older people (people over the age of 65)
the pension problem confronting the European Economicomprised some 4.1 per cent of the total population. That
Community within the next decade. proportion is now 14 per cent and will reach almost 20 per
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cent by the year 2021. So, there are challenges, and the costgposed to serve. The fine is imposed as an alternative to
of an ageing community will need to be met. imprisonment or a hon-custodial supervisory sentence.

One of the effects of an ageing community is that there are Custodial and supervisory sentences are both costly to the
greater pressures on the health system, for example; muiate and, more importantly, intrusive on the individual. They
disability funding is directed to the frail ageing. The cost ofform a continuum of criminal punishment, and imprisonment
providing aged accommodation is also an extensive imposis the punishment of last resort. On the other hand, a fine may
tion upon the Commonwealth budget. in ideal circumstances be readily adjusted to the circum-

However, the honourable member's question relate§tances of the individual and the gravity of the offence, but
specifically to the Federal superannuation laws and to this a very bluntinstrument all the same.
superannuation schemes originally introduced by the Hawke Even if it can be adjusted, the sheer volume of criminal
Government and subsequently adjusted and further adapté@rk passing through the Magistrates Courts makes sensitive
by the current Howard Coalition Government. They areadjustment of the fine a practical impossibility, and there can
matters well outside the purview of the South Australianb€ no doubt that, while a fine may be seen as a measure
Government. Our dedication is to ensuring appropriate homié&posing deterrence upon an offender, its imposition and
and community care for those in South Australia; positiveexecution may in some circumstances impose more hardship
programs to assist in the ageing process; and to improve thioon others, such as the offender’s dependants, than on the
quality of life and enhance the enjoyment of life and citizen-offender himself or herself. There are, in addition, inherent
ship of our elderly community. contradictions in the utility, effectiveness and justice of the
imposition of the fine as a criminal sanction. The Mitchell
committee said:

... the basic difficulty with the fine as a correctional meas-
ure. . . [is] that its proper function within the scope of its inherent
limitations has not been satisfactorily identified. In itself, it can
hardly be regarded as reformative, although it may indirectly produce
STATUTES AMENDMENT (FINE that result. If it does, it must be because it operates by way of

ENFORCEMENT) BILL deterrence consequent upon retribution. . . [However] any thought
of basing the fine on simple deterrence, whether special or general,

The Hon. K.T. GRIFFIN (Attorney-General) obtained suffers from the weakness that although deterrence by sentence is

- - widely believed to be effective . verylittle is actually known about
leave and introduced a Bill for an Act to amend the CoITecy; The fine shares with imprisonment, for which it is in general
tional Services Act 1982; the Courts Administration Actintended as a substitute, the characteristic of being a sentence

1983; the Criminal Injuries Compensation Act 1987; theimposed in default of a better alternative.
Offences Act 1996; the Magistrates Court Act 1991; the  some of the basic concerns about the penal effectiveness
Motor Vehicles Act 1959; the Summary Procedure Act 1921 5 fine relate to the assessment of the ability of the offender

and for other purposes. Read a first time. to pay. The Australian Law Reform Commission has said:
The an. KT GRIFFIN: I move: . The practical difficulties involved in the courts having to
That this Bill be now read a second time. determine accurately an offender’s ability to pay are too great. Not

; o ; s nly would the time involved be excessive, especially in magistrates’
Fine and expiation enforcement is always difficuit and alWay%our‘[s, but possibly the only method of obtaining the necessary data

a matter of public controversy. Extensive and compleXi complete accuracy would involve access to the offender's
governmental systems are inevitably required when thexxation records. This would raise privacy problems. The existence
desired result is to get the public to pay money to the Statef artificial taxation schemes might lead to white collar offenders
against the will of any one of those people, even when it i$€ing able to conceal their financial position from the courts.

a punishment imposed as a result of the commission of @hat is in the ALRC 44, 1988, at paragraph 114. Yet all
criminal offence. would think that assessment of means to pay is essential to
It is natural for some individuals to avoid payment andthe efficacy and justice of a fine, and the Criminal Law
their legal obligations deliberately. In some cases, people wiSentencing) Act now contains a principle of sentencing

acknowledge their obligations but ignore any action requireavhich rightly says so. Section 13(1) of the Act states:

to meet those obligations. On the other hand, it is absolutely The court must not make an order requiring a defendant to pay

necessary to ensure that the punishment imposed by the lawecuniary sum if the court is satisfied that the means of the

is not visited harshly or unjustly upon those who, for a variety‘(j;)f';?r?g'fé‘j';tf'e so far as thay are r':gg;g":g%g:ﬁpﬁ;‘xit{ha{ﬁesgrc oh that

of reasons, are in social or pgrsonal difficulties and Who(b) compliance with the order would unduly prejudice the welfare

despite their best efforts, are simply unable to comply with™~ o gependants of the defendant,

their obligations to society. (and in such a case the court may, if it thinks fit, order the payment
In short, it is not an easy matter to devise legal andPfalesser amount).

administrative practices which effectively deal with thoseEqually, though, in a statutory acknowledgment of the same

who avoid their obligations and yet dispense justice to thosdifficulties pointed out by the Australian Law Reform

who wish to meet their obligations but are incapable of doingCommission, section 13(2) states:

so for one reason or another. The court is not obliged to inform itself as to the defendant’s
The fine and/or expiation notice is a principal feature ofmeans, but it should consider any evidence on the subject that the

our criminal justice system. It is by far the most commondefendant or the prosecutor has placed before it.

punishment for breaking the criminal law. Any weakness inl now refer to problems with the current system. The current

its imposition and enforcement is a fundamental weakness isystem of fine enforcement can be described as a criminal

our system of criminal justice. It is lamentably uncommon forenforcement model, and has been fundamentally the same for

people and agencies to pay sufficient attention to the centrakry many years, although there have been numerous and

nature of the fine and the correctional purpose that it idrequent adjustments to components, sometimes major
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components, of the system. The fine as a sanction is very resources. When police have tried to concentrate on
common, but the basis for its imposition is not widely  enforcement of fine warrants, the process has cost far
understood. This ambivalence is a vital component of the more than it gained.
effectiveness of its enforcement. That effectiveness is in this  The Department of Transport was supposed to give effect
State not high. A fine is commonly perceived not as a to the will of Parliament and produce a system by which
criminal punishment but as a bill which it is optional to pay.  the registration of an offender’s motor vehicle could be
In relation to some offences, it is seen as an imposition to be suspended on conviction and unpaid fine for a vehicle
resisted and certainly not as the punishment for the commis- related offence. It apparently could not be done without
sion of a criminal or statutory offence. major expenditure of resources, so it has not been done.
The key point is that it may not be seen as a true criminal  The system would not allow for it in that form.
punishment, which is meant to be a punishment, and not just In summary, there is no coordinated approach to the
away of paying for the service of escaping an inconvenienigverall management of the system and the participating
perhaps very inconvenient, intrusion into normal life. agencies are not necessarily concerned with the outcomes
The results of this problem, or sequence of problems, argought by the judgment of the court. The three agencies,
plain. We have, and have had for some time, a serious fingourts Administration Authority, SA Police and the Depart-
enforcement problem in this State. The problems may benent for Correctional Services operate independently and
defined as follows: consequently the system suffers because of a lack of owner-
1. The fine payment rates achieved are poor by comparkhip. None of these problems are easily curable, nor is there
son with those in other jurisdictions. They are also poor whemny perfect cure, because the sanction is not well defined. It
considered in relation to the idea that they are punishment fag the principal sanction of a stressed criminal justice system
the commission of a criminal or statutory offence. In Southand it applies to offences which, to be frank, the public tend
Australia, 72 per cent of people pay infringement notices angb regard as not really criminal offences at all but rather some
51 percent pay their court fines without the need forkind of infraction which will, if studiously ignored, go away.
enforcement procedures to be taken. In Western Australia and None of this is new and none of this is attributable to
New Zealand, rates in excess of 90 per cent are achieved.ejther the present or past Governments. It is common across
2. Imprisonment is the primary sanction for default. Thisstates and Territories, across Government and across
is an outdated and inappropriate sanction. For many defaulfrationalities. Other jurisdictions in Australia have recognised
ers itis not seen as a deterrent and they are prepared to er@ggse problems and take steps to address them. The question
the debt of unpaid fines by going to prison rather than payings whether we can learn from these measures and whether
The consequences are that fines are not collected, people &tmething can be done to improve the situation in this State.
imprisoned, not for a serious crime but for what is essentially | seek |eave to have the remainder of the second reading
a debt and the State is required to maintain expensiVRsport and the detailed explanation of the clauses inserted in
custodial services. A relatively recent experiment with aqansardwithout my reading them.
separate prison for fine defaulters was not a success and has) gaye granted.
been discontinued. . . xpiation Notices
3. Community service is available as an alternative KF Expiation notices are not the same as fines. An expiation notice

payment on the basis of a bureaucratic judgment abou§ not a notice that the recipient must pay the sum on the notice. It
hardship. There is a public perception that these methods aienot a criminal sanction. It is not an on the spot fine for it is not a
soft in allowing defaulters to too easily claim hardship andfine at all. It is a notice that an official is going to make an allegation

; : «that the recipient has committed a criminal offence and that, in the
thereby frustrate the system by converting fines to COmmumtg:terests of expediting justice, if the recipient wants to plead guilty

service and by rendering warrants void. Intervention at th&, that allegation, he or she can do so by the payment of a very rough
warrant stage of the process seriously undermines police amginor version of the fine that would otherwise have been applied.
community confidence in the system and provides a loophol€he recipient of an expiation notice has not been found guilty of any
which is exploited by regular defaulters. offence and can, if he or she so chooses, opt to go to court. The

L - - . expiation notice is not a new invention—in fact, South Australia was
4. As with imprisonment, for many community Service e firs to use the idea in 1938—and it is now very common all over

is seen not as a deterrent but as an attractive way of erasingstralia.
the debt of unpaid fines. It is accessed by some defaulters The effectiveness and justice of expiation notices is often
who can pay but choose not to and is not meeting its intendegiestioned. This Government has not been quiescent in the face of

At ; : D ; that concern. If anything, the law about expiation notices was less
objective by being restricted to providing relief for those Whosatisfactory when this Government came to government than the law

genuinely cannot pay. Community service programs argp fines. In 1996-1997, the expiation of offences system was thor-
expensive to administer. oughly overhauled. This reform was contained in the expiation

5. The current system of enforcement is not as effectivéegislative package. The expiation of offences package came into
as it might be. This is not the fault of any one governmentagperatlon on February 3, 1997. It consisted of Expiation of

- - ffences Agtl996, theStatutes Amendment and Repeal (Common
agency. Itis a system fault, and it may be capable of CorrecExpiation Scheme) Ac1,996, theSummary Procedure (Time For

tion. Three major current problems of this kind are: Making Complaint) Amendment A&096, theExpiation of Offences
- courts currently perform the fine enforcement proces&egulations 996 and th&egulations Variation (Common Expiation
inefficiently because the system is dependent on resourc&§heme) Regulation996. The package provided a comprehensive

: : - . _and unified system for all expiable offences whether they be issued
in agencies over which they have no control. In addlt'onby State or local government authorities. It is not proposed to make

they have no overall vision of what the fine sanctionmore than minor amendments to this scheme, but some amendments
should mean and the justice system context in which awill be necessary as the fines enforcement system and the expiation
application for relief from enforcement should be viewed.fee enforcement system are interlocking to some extent.

The result is inconsistent and imprecise decision makingX€view Of The System

: ; : The legislative part of the fine enforcement system is contained
Police are responsible for executing enforcement Warrangﬁ theCriminal Law (Sentencing) Act 1988his part of the Act has

issued by the courts. This is not regarded as core busineggt been reviewed thoroughly since 1988 and has been the subject
for police and is an inefficient use of trained expertof piecemeal amendment from time to time in the intervening years.
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In general terms, it takes a traditional form which was the standaréxtended time to pay is granted will cease to be a function of the
method of operating in 1988. The court is given the power to impossentencing court and will instead reside with the Penalty Manage-
fines, with imprisonment the standard default, and the court is givement Unit. Therefore, a person sentenced to a fine will automatically
the power to mitigate a fine in cases of hardship to be served by lsave 28 days to either pay or make an alternative arrangement with
term of community service instead at a standard cut out rate. Powetise Unit. This represents a substantial change to the current expiation
to suspend a driving licence and to suspend vehicular registratioand fine system. The reason for this measure is simple. People who
both in the case of vehicular offences, were subsequently addedan pay will delay until the last minute. This is avoidance. People
There is also a power to seize and sell land or goods in default of who cannot pay within the time allocated can and should contact the
fine, which power has been in the Act since its enactment and in itBenalty Management Unit and say so. Then sensible and sensitive
predecessor before that, but the power is not used in practice agairstangements can be made for the satisfaction of their legal
individuals. It is sometimes used against companies. It must bebligation. The idea of the new system is that those who can pay
recognised that, aside from legislation, #tbministrationof any fine  their legal obligation, by whatever means, should be given every
or expiation fee system is of critical importance. opportunity to do so—but that those who will not or who do not want
In June 1997, the Attorney-General's Department and the Court® take the step to acknowledge their responsibility should be given
Administration Authority (CAA) agreed to a collaborative project Strong encouragement, or indeed inducement, to do so.
designed to review the expiation and fines enforcement system. A The new system being oriented to capacity to pay will be
senior officer from the CAA was seconded to the Attorney-General'somplemented by the provision of a variety of commercially proven
Department to develop a modern fine enforcement system for repapayment methods. They will include:
to the Justice Chief Executives Group. This Bill is the outcome of- payment by credit card by post, by telephone and at Penalty
that work. Management Unit offices;
The fine enforcement system necessarily involves many agencies EFTPOS facilities (no cash withdrawals);
of government as well as local government. These agencies and local Voluntary periodic deductions from bank and credit union
government have a considerable stake in what happens to the system.accounts; and
It was therefore necessary to establish an inter-agency project team \poluntary deductions from wages.
with a brief to consider the fine and expiation enforcement system The Bill provides a menu of measures designed to obtain the
across government agencies. That team met on a large number gfention of the reluctant, inattentive or recalcitrant debtor. These
occasions and worked intensively on the reform proposals. linclude the ultimate sanctions of driver disqualification by licence
consisted of representatives of the Attorney-General's Departmend;spension (even for non-vehicular offences), cessation of the ability
the Courts Administration Authority, the Correctional Servicestq (o business with the Registrar of Motor Vehicles, registration of
Department, the Department of Treasury and Finance, the Policg charge on land owned by the debtor, (but without power of sale)
Department, the Department of State Aboriginal Affairs (plus agnd power to issue a summons for an investigation of the means of
representative of the Aboriginal Legal Rights Movement), theg gebtor and power to arrest if the summons is not obeyed. It must
Department of Family and Community Services, the Department Oge emphasised that the first two measures, being measures designed
Transport and Urban Development and the Local Governmeny attract the attention of the debtor, will cease once the debtor has
Association. reached a written agreement with the Unit as to payment and every
The Proposed Reforms effort will be made to avoid these consequences if the debtor
The contemplated reforms consist of administrative changes angenuinely co-operates.
legislative changes. Itis a scheme based on models currently in force The current standard imprisonment for default will be abolished
in Western Australia and New Zealand and accepted for implementantirely in favour of alternative enforcement orders, being driver
tion in New South Wales and Queensland. In general terms, theisqualification by licence suspension (even for non-vehicular
essence of the scheme is to discard what has been described asdffences), cessation of the ability to do business with the Registrar
criminal enforcement method of fine enforcement and instead tef Motor Vehicles, warrants authorising the seizure and sale of
align the fine enforcement process more closely—indeed vergroperty and garnishee orders. Only a Registrar may make a
closely—with that used in the collection of civil debts. A very garnishee order, which, in effect, attaches money owing or due to the
general description of the proposal follows. debtor from a third person or money held on behalf of the debtor by
Collection and enforcement of fines and expiation fees willa third person, notably, for example, a bank account. It should be
become a major function of the Courts Administration Authority. noted in this connection that Commonwealth law prevents a
This will be achieved by establishing a dedicated unit known as thgarnishee operating on social security or other Commonwealth
Penalty Management Unit, with a Manager of statutory rank. Théenefits and so these are not placed at risk by this power.
Unit will have a singular and specific focus on the collection of fines.  These measures are all designed to extract payment from those
It will manage the complete collection process and will be responwho, for various reasons, could satisfy the debt—and their legal
sible for its outcomes. The functions of the PMU will include the obligation—but choose to try not to do so or to make it as hard as
facilitation of payment by people by various means, the reference gfossible for the system to function.
those who are unable to pay to the Magistrates Court (or Youth However, there will, of course, be some, perhaps not a few, who
Court) for alternative sentence, the pursuit of offenders who fail tasimply cannot pay, or cannot pay anything like a substantial amount
keep agreements to pay, and the tracing of offenders who have delgstheir obligation. In that case, logic and justice says that the fine
outstanding. The Unit will develop appropriate business rules angias and remains the incorrect sanction for their wrong-doing. The
methods of operation designed to balance with sensitivity th@bjective of the fine as a sanction for a criminal offence cannot and
obligation to pay the debt to society imposed by order of the couriyill not be met. In such a case, logic and justice says that the person
with the personal plight that such an obligation may cause in anghould go back to court and have the whole matter reconsidered. And
individual case. Particular attention will be paid to the special needghat, in essence, is what the new system will provide. The Penalty
of people who live and work outside the metropolitan areaManagement Unit will have the power in such cases to refer the
particularly in relation to suspension of the licence to drive. matter to the Magistrates Court (or Youth Court) for reconsideration
The proposed system is founded on a philosophy of securingf sentence, irrespective of whether the fine was imposed by a
payment early in the process with a number of techniques involvinguperior court. In essence, the Court can then confirm the pecuniary
personal, written and telephonic communication with the debtor. Theenalty, remit it in whole or in part, or revoke it and order
emphasis will be on payment—that is, the primary sanction, and theommunity service, driving disqualification, or cancellation of
enforcement of the order of the court. But, in addition, there will bedrivers licence plus disqualification.
adequate options available for those who are genuinely unable to pay It follows that the ability to substitute a pecuniary penalty with
at once and on time. They will be identified through a process otommunity service will be restricted to those who cannot satisfy a
examination and means assessment conducted by expert staff fragarrant for the seizure and sale of land or goods or a garnishee order
the Penalty Management Unit. The usual options will be paymenand who have been assessed upon investigation of means as being
by instalments and extension of time to pay. These agreements wililnable to pay—in short, to those for whom the monetary sanction
be formalised in a written arrangement with the Unit. People will beis wholly inappropriate. In addition, special provision will be made
encouraged to meet their obligations early or to contact the collectiofor young offenders to "work off" their monetary obligations by
unit who will facilitate access to a range of payment options orcommunity service, on the basis that young people are much more
alternative sentence options for those who can not pay. likely to have little or no income on which to draw to satisfy a fine.
To that end, both fines and expiation notices will become payablén that respect, however, the proposals make different provision
28 days after they have been incurred or imposed. Whether or nbetween fines imposed upon young offenders which arise out of the
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use of a motor vehicle, in which case they will be treated in the sameperation. | understand that there is a certain nervousness when
way as an adult driver, and other cases, in which the specigbovernment makes what | admit to be radical changes to a legal
provisions will apply. process which has the capacity to profoundly affect people’s finances
A strict test applies in relation to the remission of any part of aand their legal liabilities. | can assure Honourable Members and the
pecuniary sum which consists in whole or in part of a levy imposed:ommunity generally not only that the new scheme proposed has
under theCriminal Injuries Compensation Acthe Government’s undergone a thorough scrutiny but also that it is based upon
commitment to the levy, and its imposition, can be seen clearly inegislative and administrative schemes that have been implemented
the reordering of the priorities in which payments are to be appliedelsewhere with reported success. But | appreciate that what might
The reforms contained in the Bill make it clear that where asuit the needs of one community may not suit another—and so, as
pecuniary sum is paid by an offender, the payments are to be applidgay, | commit the Government to a thorough review of the system
first to the satisfaction of the criminal injuries compensation levy,as implemented 12 months after it has been in operation. The results
then to any order of compensation or restitution to the victim, therof that review will be made public.
to the payment of costs, then to the complainant and lastly to General | commend the Bill to the House.
Revenue. Explanation of Clauses
Police will no longer have the responsibility for executing defaultPART 1 PRELIMINARY
warrants. A consequence of the changes noted above will be thatthe Clause 1: Short title
principal warrants will be warrants for enforcement by seizure and  Clause 2: Commencement
sale of land or goods handled by the Penalty Management Unitand Clause 3: Interpretation
its staff, with police support only if there are reasonable grounds tq-hese clauses are formal.
apprehend a threat to public order. This shows a major aspect of tgaART 2 AMENDMENT OF CORRECTIONAL SERVICES ACT
explicit shift from criminal enforcement to civil enforcement. 1982
Aboriginal Justice Officers will be appointed by the Courts  cjause 4: Amendment of s. 4—Interpretation

Administration Authority in order to ensure that the fine and  |5use 5: Amendment of s. 27—Leave of absence from prison

expiation fee collection system will be and will continue to be . _ bri
effectively communicated to the Aboriginal community, particularly OrC]:el?/use 6: Amendment of s. 31—Prisoner allowances and other

those who live in remote areas, and that the system will be respol . : )
sive to their needs. rﬁghese amendments to t®rrectional Services Act 198&ovide

. . . . . for the collection of CIC levies from prisoners out of their earnings
There will be an extensive public education campaign on th, nether by way of prison allowances or through employment
changes and consequences of the new system which is particulaflyisige the prison). The amount to be so collected will be determined
aimed at changing public attitudes to payment, and performance g 4ccordance with the Minister's directions. An exception is given
cvic obll_gat|ons. for a prisoner who is currently in prison solely for the purpose of
Conclusion ] o _"serving off" an unpaid CIC levy—it would be a form of double
This is a major effort at reform of the fine and expiation notice jeopardy if money were also to be collected from such a prisoner in
enforcement system designed not only to bring South Australia inteeduction of the same levy. This exception is of a transitional nature
line with changes that have proven successful elsewhere, but alsodthce under the new scheme warrants of commitment will not be
try to bring some stability and order into a system which is fundaissued for enforcement of pecuniary sums.
mental to the criminal justice system and which has, for many yearaART 3  AMENDMENT OF COURTS ADMINISTRATION ACT
shown signs of being in serious trouble. There are no quick fixes in 1993
this, however. The legislation is a radical reform but, even so, itis  cjause 7: Amendment of s. 10—Responsibilities of the Council
mainly facilitative. Much depends on the commitment of those Whorys cjause expands the responsibilities of the State Courts Ad-
will be charged with making the structure work and much will alSo yinjstration Council to include provision of resources for adminis-
depend upon changes in the culture of our community. Many Wheyative functions of courts and their staff. This will enable the
Cr?" stridently tc; get toug? on crime fail to see that get_tlngéoughﬁ ouncil to provide for a penalty enforcement unit
the majority of crime that occurs in our society is about the . N
enforcement of fines and expiation notices which make up the bullf,h ecﬁ:ii Séfrggﬂgﬂqem ;)r]; ; : gr}wAent’\ilso r;été(ggl?(l)ct%lért”ssttagf non-
of law enforcement effort in this society, and in Australia generally,; dicial cogrt staff of ¥he Cot?rts Administration Authority. The

and have done so for very many years. For too long it has been t " : > : .
- 22 h anager is appointed under a new provision to be inserted in the
case that traffic offences and fishing offences and minor thefts ar agistrates Court Act 1991see Part 7)

seen by many as just little things punished only by a fine or a

expiatign notige aft]er all—justa r?uispance really a)rlld %ot to be takeAART 4~ AMENDMENT OF CRIMINAL INJURIES COMPEN-

seriously. On the other hand, there are many who do take them SATION ACT 1978 .

seriously and meet their obligations. This Government also takes Clause 9: Amendment of s. 4—Interpretation

these matters seriously. The red light running driver who incurs a_ Clause 10: Amendment of s. 13—Imposition of levy

fine has committed a criminal offence and will be punished—andrhese clauses amend @eminal Injuries Compensation Act 1978

will pay his or her debt to society. This legislation is about trying to References to “juvenile offender” are replaced with references to

ensure that he or she cannot run away from a debt to society, but'iyouth” in line with other legislation. _ o

is also about ensuring that where people genuinely cannot pay, there Section 13(6) is altered in two respects. A requirement is inserted

will be a system in place which properly deals with such inability. that the amount of a CIC levy is to be shown on a warrant of
[ want to conclude with two strong commitments. The first relatescommitment issued for a sentence of imprisonment. The current

to the fact that this legislation has not been the subject of wide publigrohibition against reducing the levy or exonerating a defendant

consultation although, as is clear from my remarks so far, it has bedfom liability for a levy is restricted to a prohibition applying at the

the subject of thorough and widespread consultation withirfime of convicting or sentencing the defendant for an offence. (The

Government. The Government therefore presents this Bill as thBéW scheme set out in th@riminal Law (Sentencing) Adbr

result of careful and thorough review within Government. | will enforcement of pecuniary sums provides for the remission of CIC

therefore welcome public comment on the scheme and the legislatiJgvies by the Magistrates Court (or Youth Court of other officers) if

proposals and encourage those individuals and organisatioﬁg_ey_ are satisfied that_the offender does not have, anc_i is not Ilkely

concerned with it to make comments and representations, preferapiyjthin a reasonable time to have, the means to satisfy the sum

in writing, to my office. I should say, however, that this does notWithout the debtor or his or her dependants suffering hardship).

mean that my office will conduct an investigation or re-investigation, ~ Section 13(7) is struck out as the obligation to collect CIC levies

as the case may be, of individual or particular cases, howevdfom prisoners is now to be placed in tBerrectional Services Act

contentious they may seem to those concerned. Rather, the Govefgee Part 2.

ment is interested in and encourages constructive commenton whdART 5 AMENDMENT OF CRIMINAL LAW (SENTENCING)

is after all, a very hard balance between the obligation of a person ACT 1988

who commits an offence to pay his or her debt to society and the Clause 11: Amendment of s. 3—Interpretation

hardship that this may cause some people. Any comment should Bghe amendments to the interpretation provision are consequential to

made quickly because the Government wishes to have this Bithe proposed scheme:

passed through the Parliament by the end of this session. - adefinition of "the Administrator" is inserted as the State Courts
The second commitment is that | undertake to review the Administrator is to appoint authorised officers for the purposes

operation of the whole scheme 12 months after it has come into full  of penalty enforcement under the new scheme;



998 LEGISLATIVE COUNCIL Thursday 9 July 1998

a definition of "authorised officer" takes the place of the currentPart 9 deals with enforcement of sentence and Division 3 with
definition of appropriate officer (the term is expanded to coverenforcement of pecuniary sums. The Division is substituted and sets
the Manager, Penalty Management and the persons appointed byt the details of the new scheme.

the Administrator); SUBDIVISION 1—PRELIMINARY
adefinition of "CIC levy" is inserted for consistency and ease of ~ 60. Interpretation
reference; New section 60 contains definitions necessary for the Division.

the current definition of "goods" extending that term to include The definitions of the Court and the Registrar reflect the fact that the
money is deleted (the reference is unnecessary under the nedivision will apply in respect of both youths and adults who default

scheme); in paying a pecuniary sum. Any proceedings under the new Division
a definition of "the Manager" is inserted (the Manager, Penaltyagainst youths will be dealt with in the Youth Court system.
Management is to administer the new scheme); The term "debtor" is used for the person liable to pay the

the amendment to the definition of "a pecuniary sum" is consepecuniary sum.

guential to the insertion of the definition of CIC levy (the current  61. Pecuniary sum is payable within 28 days

definition is particularly relevant under the new scheme: it means New section 61 provides that all pecuniary sums imposed by
a fine; compensation; costs; a sum payable pursuant to a bond order of a court are payable within 28 days. This will include
to a guarantee ancillary to a bond; or any other amount payablenforcement orders flowing from failure to pay an expiation fee.
pursuant to an order or direction of a court; and includes a CIC ~ 62. Payment of pecuniary sum to the Manager

levy); New section 62 requires payment of all pecuniary sums (in-
the definition of "prescribed unit" is deleted because imprisoncluding compensation) to the Manager or an agent appointed by the
ment and community service are not available under the newlanager for the purpose.

scheme for working off an unpaid pecuniary sum (except that The section sets out how any amount received by the Manager
youths may undertake community service if they are unable tgs to be applied. The order of application is as follows:

pay a pecuniary sum). ~ - CIC levies;
Clause 12: Amendment of s. 13—Order for payment of pecuniary  court ordered compensation or restitution;
sum not to be made in certain circumstances - costs to a party;

Clause 13: Insertion of s. 14A—Court not to fix time for payment

] - other money payable by order of the court to the complainant;
of pecuniary sums .

as directed by a special Act (if any);

Clause 14: Repeal of s. 33 - to Treasury.

Clause 15: Repeal of s. 35 The new section takes the place of Part 4 Division 5A of the

Clause 18: Amendment of s. 53—Compensation Summary Procedure Act 1924nd current section 59A of the

Clause 19: Repeal of s. 54 Criminal Law (Sentencing) Act 1988

Clause 20: Repeal of Part 8 63. Payment by credit card, etc.

Clause 22: Amendment of s. 58—Orders that court may make on Payment of pecuniary sums by credit card, charge card or debit
breach of bond card is contemplated.

Clause 23: Repeal of s. 59 64. Arrangements may be made as to manner and time of

The effect of new section 14A is that the time and manner ofpayment

payment of a pecuniary sum is to be determined under new Part 9 New section 64 provides for extension of time to pay or payment

Division 3 (Enforcement of Pecuniary Sums) and not by individualby instalments, according to an arrangement entered into between

courts at the time of making an order requiring a defendant to pag debtor and an authorised officer. An arrangement may also allow

a pecuniary sum. for direct debit or make other provisions about the manner and time
However, under current section 13 (which remains) a court musof payment of a pecuniary sum.

not make an order requiring the defendant to pay a pecuniary sum Authorised officers are directed to prefer arrangements for

if the court is satisfied that the means of the defendant, so far as théystalments of reasonable amounts over an extension of time to pay

are known to the court, are such that the defendant would be unabiethe debtor is able to pay without the debtor or his or her depend-

to comply with the order or compliance with the order would unduly ants suffering hardship.

prejudice the welfare of dependants of the defendant (and in such a An arrangement is terminated if the debtor fails to comply with

case the court may, if it thinks fit, order the payment of a lesseit and the failure endures for 14 days. A penalty enforcement order

amount). could then be imposed, although it would also be possible for a
This section is amended to provide that, in considering whethefurther arrangement to be agreed.

the defendant would be able to comply with the order, the court 65. Reminder notice

should have regard to the fact that (under the new scheme) defend- If no arrangement about payment is entered into, a reminder

ants may enter into arrangements for an extension of time to payotice must be sent to the debtor allowing the debtor a further 14

pecuniary sums or for payment by instalments. days to pay. A reminder fee will be added to the pecuniary sum.
Current section 14 also remains. That section provides that a 66. Investigation of debtor’s financial position

court must give preference to compensation if it considers that New section 66 provides an authorised officer with power to

compensation and a fine or other pecuniary sum should be imposégkue a summons to the debtor (or to any other person who may be

but the defendant has insufficient means to pay both. able to assist with an investigation of the debtor’s ability to pay) to
Other references in the Act to a court varying the time or mannegappear for examination before an authorised officer or to produce

of payment or to consideration of the defendant’s means areelevant documents.

consequently removed. ) o ) An investigation of the defendant’s ability to pay is required
Clause 16: Amendment of s. 47—Special provisions relating tbefore a garnishee order can be made or before the matter can be
community service remitted to court for further consideration. In other circumstances the

This amendment reduces the minimum number of hours for whiclmolding of a formal investigation under this section is discretionary.
community service may be imposed on adults from 40 hours to 16 The new section provides an authorised officer with the ability

hours. o ~ to issue a warrant for the arrest of a person who fails to appear in
Clause 17: Amendment of s. 50A—Variation of communityesponse to a summons. On arrest by an authorised officer the
service order investigation must proceed as soon as practicable and the authorised

Section 50A currently contemplates that a person sentenced tfficer must, in the meantime, cause the person to be kept in safe
community service, the Minister for Correctional Services or ancustody if necessary.

appropriate officer may apply to the court for variation of a  67. Publication of names of debtors who cannot be found
community service order. The amendment removes the role of New section 67 provides authorised officers with a tool for

appropriate officers. attempting to locate a debtor—a notice may be published in a
Clause 21: Insertion of s. 56A—Appointment of authorisedhewspaper circulating generally throughout the State and, if the
officers authorised officer thinks fit, other newspapers, seeking information

New section 56A provides for the State Courts Administrator toas to the debtor’'s whereabouts.

appoint staff of the State Courts Administration Council as author- However, such a notice cannot relate to a debtor who was a youth

ised officers. The appointment may be conditional. (Authorisedat the time of the relevant offence or to a debtor in relation to whom

officers are given various powers under the new Part 9 Division 3)a suppression order forbidding publication of the debtor's name is
Clause 24: Substitution of Division 3 of Part 9 in force.
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Such a notice is limited in contents to the debtor’s actual name A copy of the order must be served on the debtor personally or
and any assumed name, last known and recent addresses and dateyopost and is to take effect 14 days from the day of service.
birth. The new section contains a special penalty regime for the offence
68. Charge on land of driving while a licence is suspended by a penalty enforcement
New section 68 provides authorised officers with a mechanisnorder. Under thélotor Vehicles Act 195the maximum penalty for
for securing payment of a pecuniary sum by registering a charge oairiving while disqualified is 2 years imprisonment. Under the new
land in appropriate cases. The charge does not give rise to a powstheme the penalty is a maximum fine of $2 500 or disqualification

of sale. from holding or obtaining a driver's licence for a period not
SUBDIVISION 2—PROCEDURAL MATTERS exceeding 6 months or cancellation of driver’s licence and such a
69. Time at which enforcement action can be taken disqualification. As a result of consequential amendments to the

Under new section 69 an authorised officer may make suciVotor Vehicles Act 195%ancellation as a penalty means that when
penalty enforcement order or orders in relation to a debtor as appetire person obtains a driver’s licence again it will be on probationary
likely to result in full or substantial satisfaction of the due amountconditions.
if the amount remains outstanding after the reminder notice period The new section also provides an evidentiary aid in connection

and no arrangement for payment is in force. with prosecution of such an offence—an allegation in a complaint
The following are penalty enforcement orders that may bethat the order was served personally or posted on a specified day is,
imposed: in the absence of proof to the contrary, proof of the facts so alleged.
- an order suspending a debtor’s driver’s licence for a period of 60  70F. Restriction on transacting business with the Registrar of
days; Motor Vehicles
an order restricting a debtor from transacting any business with  This section authorises a penalty enforcement order restricting
the Registrar of Motor Vehicles; a debtor from transacting any business with the Registrar of Motor

an order for sale of the debtor’s land or personal property td/ehicles.
satisfy a pecuniary sum (such an order cannot be made against A copy of the order is to be served on the debtor personally or
a youth unless the offence in question was an expiable offencky post. The order takes effect on service and continues until
arising out of the driving or parking of a motor vehicle by the cancelled.
youth when the youth was of or over 16 years of age); If such an order is made, the only applications made by or on
in the case of a youth who does not, in the opinion of thebehalf of the debtor that the Registrar of Motor Vehicles will process
authorised officer, have, and is not likely within a reasonableare applications to transfer registration of a motor vehicle of which
time to have, the means to satisfy a pecuniary sum without théhe debtor is a registered owner or to renew registration of a vehicle
youth or his or her dependants suffering hardship—a communitpf which the debtor is a joint registered owner. Applications such as
service order; issue or renewal of a driver’s licence or new registrations will not be
a garnishee order (such an order can only be made by aprocessed.
authorised officer who is a Registrar). Garnishee orders cannot 70G. Seizure and sale of land or personal property
be made against youths except where the offence is an expiable This section authorises a penalty enforcement order for sale of
vehicle related offence committed when 16 or more years old.the debtor’s land or personal property to satisfy a pecuniary sum.
New section 69 includes statements about the priority that shoultlowever, personal property that could not be taken in proceedings
be given to the different types of orders. In the first instance, priorityagainst the debtor under the laws of bankruptcy (as modified by
is to be given to an order for suspension of a driver’s licence or foregulations) and land that constitutes the debtor’s principal place of
a restriction on transacting business with the Registrar of Motoresidence cannot be sold. In addition, land can only be sold if the
Vehicles. Priority is to be given to an order for sale of property overamount owed exceeds $10 000.
a garnishee order. The order carries with it power to enter land, seize and retain
In addition, the section provides that an order for sale of propertyproperty and sell property as set out in subsection (2). The sale
a garnishee order or community service order cannot be made whiannot proceed until 14 days have elapsed (see subsection (10)) and
a penalty enforcement order for suspension of the debtor’s drivermust, in the first instance, be by public auction (see subsection (14)).
licence is in force. The section allows an authorised officer to exercise powers under
70. Aggregation of pecuniary sums for the purposes of enforcean order for sale in the absence of, and without prior notice to, the
ment debtor. If property is seized, a copy of the order for sale and a notice
This section allows for aggregation of any number of pecunianflisting the property seized must be given to the debtor or to a person
sums owed by a debtor for the purposes of enforcement. over 16 apparently in charge of the premises or left in a conspicuous
70A. Penalty enforcement orders may be made in absence pface on the land or premises.
debtor The section contemplates that property seized for sale may be left
This section allows a penalty enforcement order to be made i the debtor’s possession in appropriate cases and provides offences
the absence of, and without prior notice, to the debtor. related to dealing or interfering with such property contrary to the
70B. Authorised officer may be assisted by others in certairorder.
circumstances A debtor or any other person may give a written notice to the
This section contemplates an authorised person being assisted llanager alleging that seized property is not liable to seizure and sale
others, including police officers, in the exercise of certain functionsunder the section. In that event, the sale cannot proceed until the
70C. Cost of penalty enforcement orders matter has been determined by the Court on application of an
This section provides that fees fixed by regulation in connectiorauthorised officer.
with a penalty enforcement order are to be added to and form part 70H. Garnishee order
of the amount in respect of which the order was made. Consequently, This section authorises the Registrar to make a garnishee order
the fees are enforceable in the same manner as the original sumagainst a debtor.e., that money owing or accruing to a debtor from

70D. Cancellation of penalty enforcement orders a third person, or money of the debtor in a bank account or otherwise
This section requires a penalty enforcement order to be cancelled the hands of a third person, be attached to satisfy the pecuniary
i— sum.
the debtor enters into an arrangement for payment; A garnishee order can only be made if there has been a formal
the pecuniary sum is paid in full; or investigation into the financial means of the debtor and the Registrar
the debtor’s case is remitted to Court (see Subdivision 4). is satisfied that execution of the order will not cause the debtor or the
It also contemplates cancellation in such other circumstances atebtor’s dependants to suffer hardship.
an authorised officer considers just. A copy of the order is to be served personally or by post on the
SUBDIVISION 3—PENALTY ENFORCEMENT ORDERS debtor and the garnishee.
70E. Suspension of driver’s licence The section makes it an offence for an employer to treat an
This section authorises a penalty enforcement order suspendignployee adversely because of a garnishee order.
a debtor’s driver’s licence for a period of 60 days. SUBDIVISION 4—RECONSIDERATION BY COURT WHERE

The order can only be made if the debtor is not currentyDEBTOR HAS NO MEANS TO PAY
disqualified from holding or obtaining a licence for a period that still ~ 70l. Court may remit or reduce pecuniary sum or make substi-
has 60 days or more to run. If there is less than 60 days to run in tuted orders
current disqualification, an order can be made topping up the period The Magistrate’s Court (or Youth Court in the case of a debtor
to 60 days. who is a youth) may reconsider a matter under this Subdivision—
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if remitted to it by the Registrar after an investigation of the  70N. Appeal

debtor's means has been carried out (or on other evidence) and New section 70N provides for an appeal against the decision of
the Registrar is satisfied that the debtor does not have, and is ngtRegistrar on a review or the decision of a Registrar to make a
likely within a reasonable time to have, the means to satisfy thgjarnishee order or to make any other penalty enforcement order
pecuniary sum without the debtor or his or her dependantghile acting as an authorised officer. The appeal is to the Magistrates
suffering hardship; ) ) ) Court or the Youth Court, as the case may require.

if there are other proceedings under the Part in which the debtor While an appeal is heard, the decision appealed against is
appears before ite(g. an appeal) and the Court is similarly suspended.

satisfied that the debtor is without means. The Court may confirm the decision or quash the decision and
On reconsideration, the Court may— substitute any decision that could have been made in the first
remit or reduce the pecuniary sum; or instance.
revoke the order imposing the pecuniary sum and— A decision of the Court is not subject to appeal.
: make an order for community service;or ] Clause 25: Amendment of s. 71—Community service orders may
disqualify the debtor from holding or obtaining a drive’s be enforced by imprisonment
licence for a period not exceeding 6 months; or Section 71 provides for enforcement of an order of a court requiring

cancel the debtor’s driver’s licence and disqualify the debtorcommunity service by imprisonment. This clause contains conse-
from obtaining such a licence for a period not exceeding 6quential amendments—

months (because of the amendments toMlador Vehicles . to extend the application of section 71 to cover community
Actthis will resultin a probationary licence when the debtor  service orders against youths made by authorised officers under
next seeks a licence); or the new scheme; and

confirm the order that imposed the pecuniary sum. - to ensure that home detention is available in the case of youths.

__In-making an order for community service, the Court is  cjause 26: Insertion of s. 71B—Registrar may exercise juris-
directed to take into account the amount (if any) by which thegiction under this Division

original pecuniary sum has been reduced by the debtor. The new section 71B replaces the current section 72 to the extent that

SUBDIVISION 5—REMISSION OF LEVIES WHERE DEBTOR HAS$s necessary under the new scheme. The clause continues the

NO MEANS TO PAY provision that, subject to rules of court or the regulations, the powers
70J. CIC levies to be remitted if unenforceable of a court in relation to enforcement of community service orders and

If the Registrar, an authorised officer or the Court determinegther orders of a non-pecuniary nature are exercisable by a Registrar.
under the Division that the debtor does not have, and is not likelyrhe decision of the Registrar is subject to review by the court.
within a reasonable time to have, the means to satisfy a pecuniary Clause 27: Substitution of s. 72
sum that consists wholly or partly of CIC levies, the levies are to beThis clause inserts new provisions dealing with machinery matters
remitted. (If other amounts are outstanding, the Court would themelated to authorised officers—identity cards, an offence of hindering
determine under Subdivision 4 whether those amounts should algm authorised officer or assistant and the immunity of authorised
be remitted or whether the debtor should perform community servicefficers and assistants.

(in the case of a youth) or be disqualified from holding or obtaining  clause 28: Amendment of s. 74—Evidentiary

a driver's licence for a period.) Clause 29: Amendment of s. 75—Regulations

It should be remembered that any amount actually paid by th : ) :
debtor is applied first to the payment of CIC levies. 32%2? ﬂ%%?%%ggggéggﬁﬂgizw :::phperr?]%nate officer to authorised

SUBDIVISION 6—ENFORCEMENT AGAINST YOUTHS
70K. Enforcement against youths PART 6 lgl\g/I6ENDMENT OF EXPIATION OF OFFENCES ACT

New section 70K applies the Division to youths subject to two .

modifications: Clause 30: Amendment of s. 4—lInterpretation

- an additional penalty enforcement order is available againsf definition of the Manager, Penalty Management is inserted for the
youths, namely, a community service order in accordance wittpurposes of the new scheme.
new section 70L; Clause 31: Amendment of s. 6—Expiation notices
an order for sale of property or a garnishee order cannot be madhis amendment shortens the expiation period in all cases to 28 days.
in respect of a youth unless the offence in question was aCurrently, the period is 30 days if the expiation fee is less than $50
expiable offence arising out of the driving or parking of a motor and 60 days if the expiation fee is $50 or more.)
vehicle by the youth when the youth was of or over 16 years of  cjause 32: Amendment of s. 7—Payment by card

age. . ) This amendment extends the reference to payment of expiation fees

70L. Community service orders ) i _ by credit or debit card to payment by charge card.

An authorised officer may make a community service order in Clause 33: Amendment of s. 9—Options in case of hardship
(rjespect Oif] a youthdu_nder PEV\{ septrl]pn 70L if satlglfle(_j that tRe yourt1 hese amendments alter the options available to a Registrar in a case
moee:nr;otto Sa;ilg,sfe;/na Iserl%tnli a? ySV:IJIIPn I\?vi?hrggf%r:ead:bttm%trohi:\:)er'tg f hardship. Currently a debtor may apply to pay an expiation fee in
dependants suﬁerirf)g hardsﬁ/ip Ghstaiments or to work it off by community service. Under the new

h i : . cheme the options available are instalments or an extension of time

The rate atwhich a pecuniary sumiis to be warked offis 8 hourfo pay (up to 6 months). Community service is not to be available at

for each $100 owed. The period over which community service igy; PRV h
to be performed must not exceed 18 months. his stage. The new provisions indicate that payment by instalment

A R EAN . . isto be preferred to an extension of time to pay.
An authorised officer is given power to cancel the remaining )
hours of community service under an order if satisfied that there has  Clause 34: Amendment of s. 13—Enforcement procedures
been substantial compliance with the order, that there is no apparent Clause 35: Amendment of s. 14—Enforcement orders are not
intention on the debtor’s part to evade the obligations under the ord&ubject to appeal but may be reviewed
and that sufficient reason exists for exercising the power to cancel.hese amendments are consequential to the removal of community

SUBDIVISION 7—RIGHTS OF REVIEW AND APPEAL service as a hardship option. o _
70M. Review Clause 36: Amendment of s. 16—Expiation notices may be

Under new section 70M a debtor may ask the Registrar to reviewithdrawn i - .
a decision to make a penalty enforcement order against the debtérrently section 16(3) provides that an expiation notice cannot be

by an authorised officer who is not a Registrar. withdrawn for the purposes of prosecuting the alleged offender for
While a review takes place, the penalty enforcement order ign offence after 90 days from the date of the notice. This period is
suspended. reduced to 60 days in light of the shorter expiation period under the

The Registrar may confirm the decision or quash the decision an€W Scheme.
make some other penalty enforcement order against the debtor or, Clause 37: Insertion of s. 18A—EXxercise of Registrar’'s powers
if satisfied that the debtor does not have, and is not likely within aNew section 18A allows the Manager, Penalty Management to direct
reasonable time to have, the means to satisfy the pecuniary sutihat powers vested in a Registrar under the Act be exercisable by a
without the debtor or the debtor's dependants suffering hardshiggerson who is an authorised officer under t@eminal Law
remit the matter to the Court for reconsideration. (Sentencing) Act
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PART 7 AMENDMENT OF THE MAGISTRATES COURT ACT ELECTORAL (ABOLITION OF COMPULSORY

1991 o _ VOTING) AMENDMENT BILL
Clause 38: Amendment of s. 12—Administrative and ancillary
staff . .
The amendment adds the Manager, Penalty Management to the list Agjou.medddfebati on seclg)nd r%acélng.
of the Court’s administrative and ancillary staff. (Continued from 4 June. Page 858.)
Clause 39: Insertion of s. 13A—Functions of Manager, Penalty L .
Management The Hon. CARMEL ZOLLO: One Nation’'s inroadsin

New section 13A provides that the Manager is responsible to ththe Queensland election has strengthened my views that now
Principal Registrar for the administration of the new enforcemeninore than ever there should be a moral and legal obligation

scheme and requires the Manager to submit an annual report thatds, | citizens to exercise their hard-won right to vote at every
to form part of the annual report furnished by the State Courts

Administration Council to the Attorney-General. election. Compulsory voting allows every citizen to decide
PART 8 AMENDMENT OF THE MOTOR VEHICLES ACT 1959Whether to vote for a particular person or Party or to vote for
Clause 40: Amendment of s. 81A—Provisional licences no-one at all, and does not leave the process, for example, to

The amendment adds cancellation of licence undeCtiminal Law  people motivated by whipped-up self-interest or populist
(Sentencing) Ads a circumstance that results in the former holdergoctrine that is often lacking in substance. In other words, it
of the licence obtaining, on application for a new licence, aprovides real choice for all citizens.

provisional licence only. . .
Clause 41; Amendment of s. 139D—Confidentiality It has recently been suggested by a local journalist that the

This clause allows the Registrar of Motor Vehicles to give informa-Protest vote could be virtually eliminated by having voluntary
tion to authorised officers for the purposes of tracing debtors anyoting. According to this view, disillusioned voters would
making penalty enforcement orders under the new scheme.  best express their feelings by just not turning up to vote.
Clause 42: Amendment of s. 139E—Protection from civil liability Queensland One Nation voters apparently are all disillusioned
The amendment extends the immunity of the Registrar of MOtObrotest voters who would have shown their contempt of

¥gmg:g§ fctrefé%%ns'b'“t'es under other Acts as well ashtotor politicians by simply not turning up to vote if it had not been

PART9 AMENDMENT OF THE SUMMARY PROCEDURE ACTCOMPpUIsory to do so. If only it were so easy!
1921 Compulsory voting already allows voters to express a
Clause 43: Amendment of s. 62B—Powers of court on writterprotest vote by simply attending, having their name crossed
plea of guilty off the roll and placing the blank ballot paper in the box.

This amendment is consequential to the insertion of new section 14 ; ;
in the Criminal Law (Sentencing) Aethich provides that the time Queensland, in a sense, also allows further expressions of

and manner of payment of a pecuniary sum s to be determined undefotests by its optional preferential voting system, whereby
new Part 9 Division 3 of that Act and not by individual courts at theone could vote for a minor Party or Independent candidate
time of making an order requiring a defendant to pay a pecuniarand preferences would eventually be exhausted if not
sum. o expressed all the way to the top two candidates. However,
Thiglg?\zgiss:(i?l)fs\:im Pzrt;(?r:;"z;og‘nié and other pecuniarySTOTY @nd experience in other countries show that it is not
sums—a matter dealtwithpin){he new scheme in Part 9 DFi)vision 3)c/)Pn|y just disillusioned people who are likely to stay away.
the Criminal Law (Sentencing) Act Are we to believe that 60 per cent of people in the USA
SCHEDULE TRANSITIONAL PROVISIONS are so disillusioned by the political process that they refuse
The Schedule contains transitional provisions in relation to thé¢o vote? It is certainly an incredible number of people. A
new scheme. With the following exceptions, all orders imposingarge number of complex factors would be involved as to
pecuniary sums will be enforceable under the new scheme, no matWhat motivates people to vote or not to vote where it is not

when the order was made. .

Warrants of commitment for default in payment of a pecunif;lrycx)rr‘pulsc’ry to do so. The mix of those fact9r§ may vary from
sum are to be cancelled if the debtor has not started serving tHgountry to country. No doubt apathy and disillusionment are
period of imprisonment to which the warrant relates and payment amajor factors, but more importantly, however, it is that large
the amount outstanding is to be enforced under the new scheme nymbers of voters become marginalised by political Parties

Similarly orders for community service, detention or home ; ;
detention against a youth for default in payment of a pecuniary suntwar?:em:ﬁ ofnly E[?]et.peoplle m(i;tgléketg t'co)\t\gote. G I
are to be cancelled if the youth has not performed any hours of FOf thé fourth ime since » the Attorney-General has

community service or started serving detention or home detentiorintroduced a Bill to abolish compulsory voting in South
However, if an undertaking to do community service on the basidAustralia. Along with the rest of my colleagues on this side

of hardship has been entered into or community service ordered qsf the Chamber, | will oppose the legislation because |

the basis of hardship under the old expiation scheme, the undertaking, : P .
or order is to continue whether or not any hours of community. lieve that it invariably ensures that only those people

service have actually been performed by the debtor. interested in the political processes or cajoled by political
An order suspending a driver's licence will continue in force if Parties would turn up to vote, rather than the majority who

it has been in force for less than 60 days and will be taken to be awould be affected by the outcome of the elections.

order for suspension under the new scheme. Any order that has The recent Constitutional Convention vote which saw just

endured for more than 60 days is automatically cancelled and t - -
outstanding amount becomes enforceable under the new schem’gnder 40 per cent of electors bothering to vote—and it must

An order suspending registration of a motor vehicle under thd¢ remembered that it was a relatively convenient postal
existing scheme will continue in operation as if it were a penaltyballot—is a prime example of what voluntary voting is likely
enforcement order under the new scheme restricting the transactiogd mean in practice. The ballot was the brainchild of Sena-
e courtor court offcer mad i order s fo the tme or mannelC1_ ok Minchin, the champion of the voluntary voting
of payment of a pecuniary sum, that order continues in force b ystem, and proved once and for.all what a sham yoluntary
virtue of new section 14A of th€riminal Law (Sentencing) Act voting would be for the democratic process. Despite Sena-
Clause 8 of the transitional provisions provides for the enforcemertor Minchin’s best efforts to encourage people to vote only
of those pecuniary sums under the new scheme in the event gfove the line by making the below-the-line process incred-
default of payment. ibly complicated, a sizeable number of people still voted for

The Hon. P. HOLLOWAY secured the adjournment of individual candidates, which shows that people want that
the debate. choice.
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Although our present system requires people to attend society and has kept at bay special interest groups who would seek
polling booth, it does not force people to vote. One carfo control the political process and the politicians.

simply attend a booth and have one’s name crossed off, arelen more telling comments come from the Victorian Liberal
that is preferable to the low participation rate that occurs withparty’s October 1997 one hundred and twenty sixth State
voluntary voting. | suggest to the Attorney-General that theCouncil held in Shepparton. Thestralianreported that 90
reason that the majority of the 17 000 people who did noper cent of the 500 strong delegates carried a motion which
vote without a reasonable excuse at the last election did n@dbelled the concept of voluntary voting a ‘disaster’ for
do so had little to do with their being passionate about theiemocracy. The example | mentioned earlier of voluntary
democratic right and a great deal to do with apathy. Theoting at the Constitutional Convention was also brought to
17000 people equates to approximately 1.7 per cent ghe attention of delegates. The immediate past President of
eligible voters, which is a very small proportion. ~ the Victorian branch of the Liberal Party said that compulsory
The amount of money that is expended on administrativgoting was a fundamental part of the nation’s political culture
costs and fine defaulters is given as a legitimate excuse fa@hd heritage. He believed that the majority of Liberal
abolishing compulsory voting. This cost is only a small partmembers recognised that it should be strongly upheld. He
of the overall cost of elections. In any case, the questiofyrther stated:
Sh,?UId the(efore be: what price does one place on dempcra- Compulsory voting is part of our inheritance; it says to us that
cy? More importantly, | am sure that the overwhelmingthings are important and that it is important to consider your vote and
majority of the more than 95 per cent of people who did voteto consider your attitude to Government and the conduct of national
did not do so because they were terrified of being finegnd State affairs.

because it was compulsory to vote. They voted for the mos{jeedless to say that this immediate past President of the
part because it is a civic duty and part of the democrati¢ iberal Party disagrees with Senator Minchin’s philosophy.
process, even if there is a legal requirement in the Electorah reference to the South Australian election, the past
Act to do so. This is an important point. President said:

Democratic communities do not function because of Senator Minchin | think might best occupy himself attending to

compulsion but because of cooperation and a sense @ffew issues that appear to need sorting out in his own State.

community and civil responsibility. Yes, we have our myriad__, . . . .
laws, which regulate virtually every aspect of our SocietyTh|s article appeared in thsustralianon 13 October 1997

including the obligation to vote, but it is not compulsion aNd: regrettably for South Australia, the problems of the

which makes it work, otherwise we would need the proverbia|‘iberal Party divisions in this State continue to make the
police presence on every corner. | would like to use th edia pages. Although there are minor differences between

analogy of the Adelaide City Council erecting a ‘Keep off the ederal and Sta_te voting systems they do have a common
grassgysign in order to ptr{aserve a piecegof Iawnp In Ou|electoral role. Given that the Federal Government does not
community, 95 per cent of people would respect that sign, ndiPpearto have any intention of changing the current system,

because of the threat of sanctions, but because of our civi'€ can imagine the voter confusion if one had. avoluntary
pride. There would not be any lawn if thousands of peoplesys’tem and the other a compulsory system. | believe, as many

: e : other members have said before me, that compulsory voting
walked on it. It would probably have little impact if a few . both a long tradition and a hallmark of democracy in

people ignored the sign, but occasionally council inspecto(rjf .

would question people walking across the lawn. If they didUStralia. o . .

not have a legitimate reason for doing so or if they kept doing  YWe insist on many other duties in society, such as paying

it, the council would issue an expiation notice. our taxes, jury duty, compulsory education, being subpoe-
Unlike the Liberal Party, which is not completely united naed, etc. Given the average age of members of this Council,

federally or in other States on this issue, the Labor Party hd<&m sure that we all agree that, in historical terms, 1973 was
always had a strong history of supporting compulsory voting" ut a short time ago. At that time the Liberal Party was still

It is not for reasons of pragmatism on this issue that wdighting to ensure that voters for the Legislative_CounciI
disagree with the Government. needed to be property franchisees. Voluntary voting could

The Hon. L.H. Davis: Come on! produce the same unrepresentative results as did the compo-

The Hon. CARMEL ZOLLO: That is very true. The sition of this Council prior to the reforms by the Dunstan
divisions in the Liberal Party concerning voluntary voting G0vernment. | mentioned earlier that | believe compulsory

were demonstrated as recently as a month or so ago ting is now more important than ever given the inroads of

Advertiserguest columnist, the Federal member for Kingston '€ One Nation Party.

who pointed to the low voter turnout at voluntary local _ The Minister's second reading explanation includes only
government elections; the very glaring example that westerf few small (in terms of population) European countries and
society’s largest democracy, the United States, the PresidefffMe Latin American States as having compulsory voting—
of which is elected by less than a quarter of citizens; and thB€rhaps trying to give the impression that it applies only in
temptation for political Parties to direct their policies to those® féw small insignificant countries. In fact, we share compul-
more likely to vote, to target the middle aged and middleSOrY voting with approximately 29 other democracies in the
class, whilst the old and young will not be forgotten but couldWorld. Significantly, Greece, which invented democracy
find themselves being of less priority. thoysands of years ago, has c.:omp.ulsory voting. One of the
Generally | would not have much in common philosophi-nat'ons that did not share this philosophy of compulsory

cally with members of the other side of politics, but on thisVOting but now does is Italy.

occasion the member Hindmarsh and | are at one when she | suspect that Italy has learnt lessons from the past when
wrote: nationalistic, well organised, undemocratic minorities were

Those who advocate voluntary voting should remember tha?ble to take over the Italian Parliament and travel down the
compulsory voting has served us well. Despite the growing gappoad of fascism and dictatorship. A former member of this
between the rich and the poor, it has kept us together as a cohesi@uncil, the Hon. Mario Feleppa, who experienced the post-
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war era, spoke on this matter before his retirement during aBovernment should concentrate its efforts on the number one
earlier attempt at this Bill. Post the Second World War, Italypriority: jobs. This Bill will not create one extra job. If
found that it had instability in its system and, in seeking toanything, it may lead to the loss of one or two jobs. | believe
stabilise its process of democracy, one initiative it took waghat any monetary savings are illusory anyway. Given
to introduce compulsory voting to ensure that there was &inding at the Federal level and in some States and tax
proper reflection of the majority will of the people. deductions for political donations, it probably means that
Any democracy that has a system where the majority omore public funds are expended in getting the vote out
its citizens cast a vote is better than having only 50 per cenihstead of concentrating on policies.
or 40 per cent doing so. If the governing Party does not For ademocracy to be a democracy it means majority rule
deliver, the sentiments of the people can be made known and the expression of opinion by the majority of its electors.
the ballot box when they next present themselves. There Sompulsory voting has served and does serve our democracy
no doubt in my mind that voluntary voting increases thewell. | will conclude my remarks with a quote from Sir
likelihood of inducements and undue influences being offereRobert Menzies, which | am sure will warm the hearts of

to voters to get them to vote. | believe— members opposite. The quote is accredited to him and
The Hon. L.H. Davis: Are you going to tell us what reported in New York in 1960. Sir Robert said:
countries have compulsory voting? In 1948 | shared with thousands the gift of false prophecy. | was

The Hon. CARMEL ZOLLO: | do not have them in satisfied Tom Dewey would win the US presidency; which goes to

front of me but | can provide that information if the honour- Show what extraordinary results can happen in a country like the
able member so wishes. United States so backward as not to have compulsory voting.

The Hon. L.H. Davis interjecting: | urge members to vote against the second reading.

The Hon. CARMEL ZOLLO: | said 29 countries. Itis ~ The Hon. Caroline Schaefer:How long ago was this?
more than one hand. The Hon. CARMEL ZOLLO: He said that in 1960.

The Hon. T.G. Roberts: It is a big hand. o ]

The Hon. CARMEL ZOLLO: ltis a very big hand. The Hon. M.J. ELLIOTT: This is t_he fourth time the

An honourable member interjecting: Attorney-General has brought a Bill before the South

The Hon. CARMEL ZOLLO: There are. Australian Parliament seeking to end compulsory attendance

The Hon. L.H. Davis: Give us the 29; Il be very at polling booths, although the Bill was entitled ‘Abolition of
interested. Compulsory Voting'. In effect, at this stage we have compul-

The Hon. CARMEL ZOLLO: |did look it up; there are ~ SOry attendance at a polling booth. We try to give advice to
29. | believe it is important for Parties to concentrate on whaf@pists that ‘No’ means ‘No’, but the Attorney-General does
they can offer to the electorate, rather than how to induc80t seem to understand that sort of advice, so we will have
voters to get them to the polls. As awoman, | must also poinf® €xplain it to him again.
out that the proud history of this State in introducing the ~The Hon. L.H. Davis: We don't have a mandate here to
franchise for women in 1894 is in jeopardy because, if th&eep the bastards honest?

Government is successful in this legislation, it could reduce The Hon. M.J. ELLIOTT: Yes, you have a mandate and
the number of people who would play a part in theso dowe. L

community life of the State. | regret to say that, in 1998, there  The Hon. L.H. Davis interjecting:

are still women in our society in South Australia who may not  The Hon. M.J. ELLIOTT:  Yes, that is right. Every
be given the opportunity to vote if it is not considered Parliament—

essential for them to do so. The Hon. L.H. Davis: That is wonderful. You have

I believe it is important to reiterate another important pointrewritten history. You are going to keep the bastards honest.
in relation to voluntary voting, a point made by other ~The ACTING PRESIDENT (Hon. T. Crothers): Order!
previous speakers to this legislation, in particular the member The Hon. L.H. Davis interjecting:
for Spence in the other place. He pointed out that the practice The ACTING PRESIDENT: The Hon. Mr Davis will
of targeting voters (using the United States as a goodome to order and cease interjecting.
example) leads to the poor, the pensioners and the young, The Hon. M.J. ELLIOTT: Mandates are something that
especially those voting for the first time, to either get wipedeach member of Parliament holds both individually as well
off or to never make the database. as being collectively held within the Parliament. The

The Hon. L.H. Davis interjecting: Government does have a mandate. Its members have a

The Hon. CARMEL ZOLLO: It took 18 years for the mandate to support this Bill.

Labor Party to get back in power in the UK. Politicians will ~ The Hon. L.H. Davis interjecting:

work out who is not likely to vote and hone in those likelyto ~ The Hon. M.J. ELLIOTT: If we voted for this Bill, then
vote. | believe this Bill is about Liberal self-interest in that we would be voting against what we told the electors we
they think they may gain a small advantage and help theisupported, and that would be dishonest.

chances at the next election. Asking people to attend a polling The Hon. L.H. Davis interjecting:

booth in South Australia for a few minutes on one day every The ACTING PRESIDENT: Order!

four years to defend their democracy and make their views The Hon. M.J. ELLIOTT: Mr President, | would ask
known, | believe, is not an undue imposition. If we want toyou to—

assist electors to participate more effectively in the political The Hon. L.H. Davis interjecting:

process, we should simplify the voting systems, make them The ACTING PRESIDENT: Order, Mr Davis! | have
compatible in all jurisdictions and make Parliament morgust previously asked you to come to order. | do not intend to
relevant. keep repeating myself with monotonous tedium. | ask you to

This Parliament has already made its views known on thifisten to what the speaker on his feet has to say. The cacoph-
Bill on a number of previous occasions. There is no overony of sound is so great that | can scarcely hear him. | would
whelming community demand for this legislation. The ask honourable members to cease interjecting.
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The Hon. M.J. ELLIOTT: The question of mandate was either side of the Chamber. | would ask you to give the
raised. | was prepared to address it, but of course he of littlspeaker the opportunity to be heard. If honourable members
brain won’t shut up long enough to actually hear the answemish to say something that runs contrary to what the honour-

The Hon. A.J. REDFORD: Mr President, | rise on a able member is saying, they will have their opportunity to
point of order. | know that the honourable member was nospeak later in the debate. The Hon. Mr Elliott.
referring to me but he was referring to one of my colleagues, The Hon. A.J. Redford interjecting:
and | would ask him to withdraw. The ACTING PRESIDENT: Order! The Hon. Mr

The ACTING PRESIDENT: Order! Did you say thathe Redford will come to order.
didn’t refer to you but you knew he was referring to you? The Hon. M.J. ELLIOTT: Participating in a democracy

The Hon. A.J. REDFORD: He was not referring to me involves rights as well as responsibilities, something the
but he was referring to one of my colleagues. Liberals talk about when it is convenient and forget when it

Members interjecting: is convenient. Voting is one of the most important elements

The ACTING PRESIDENT: Order! | did not hear of our Australian democracy. Participating in the election
precisely what the Hon. Mr Elliott said. If he has reflected inprocess by presenting yourself at a polling booth is a basic
his view on another honourable member, he should withdrawesponsibility. There is no compulsion to mark the ballot

it. paper. It is one of several responsibilities of citizens, just like
The Hon. M.J. ELLIOTT: Onthe question of mandate, having to pay taxes. It is not a matter of choice, it is some-
| said before— thing we do, except for those who hire smart lawyers to try

The Hon. A.J. REDFORD: Mr President, | rise on a to avoid some of it.
point of order. He referred to the Hon. Legh Davis as having The Hon. R.R. Roberts interjecting:

little intellect. | ask him to withdraw that. The ACTING PRESIDENT: Order!
The ACTING PRESIDENT: As having what? The Hon. M.J. ELLIOTT: We must, as the Attorney-
The Hon. A.J. REDFORD: Little intellect. ‘Ye of little  General is quite aware, go on jury duty—
brain’, I am sorry. | ask him to withdraw that. The Hon. T.G. Roberts interjecting:
The ACTING PRESIDENT: Order! The Hon. Mr The ACTING PRESIDENT: And the Hon. MrT.
Elliott, did you say that? Roberts!
The Hon. M.J. ELLIOTT: | did not make any direct The Hon. M.J. ELLIOTT: —and we must wear seat
reference to Mr Davis or to any other member. belts. The electoral roll is used to compile the jury duty list.
The ACTING PRESIDENT: Did you say thatthe Hon. People who do not show up for this jury responsibility face
Mr Davis had little intellect? fines of up to $1 000, three months gaol or a $150 expiation
The Hon. M.J. ELLIOTT: 1did not say— fee.
The Hon. A.J. Redford interjecting: The Hon. L.H. Davis interjecting:
The Hon. M.J. ELLIOTT:  No, | did not say that The ACTING PRESIDENT: Order, the Hon. Mr Davis!
Mr Davis had a small brain. The Hon. M.J. ELLIOTT: | do not hear the Attorney-
The ACTING PRESIDENT: Order! There is no point General suggesting in this place that we should get rid of
of order. The Hon. Mr Elliott. compulsory jury duty, something far more onerous than a

The Hon. M.J. ELLIOTT: The question of mandate was requirement to show up at a polling booth.
raised repeatedly by way of interjection, and | was prepared The Hon. K.T. Griffin interjecting:
to address the issue. | said that members of the Government The Hon. M.J. ELLIOTT: Those exemptions have been

did stand on that platform and, as such, had a mandate t@rrowed down quite significantly as well, and you supported
support that issue. | also made the point that members @hat. You know that the exemptions are quite narrow and,
other Parties had other policies and they had a mandate {gfectively, they are exemptions in relation to voting as well,
their voters to take that line. It is something the Liberal Partyand you are quite aware of that. Just as there are rights and
do not seem to understand on the matter of ETSA, whergsponsibilities—and jury duty is a responsibility—voting is
three of the Parties in this place—| do not think Mr another of those responsibilities in a genuine participatory
Xenophon had a policy on it at all—who had a policy anddemocracy.
received between them, after preferences, about 96 per cent The Liberal Party is happy to make laws which create
of the vote, all had a mandate to oppose the sale of ETSAesponsibilities for members of our society. Parliaments
That was the Starting pOint thel’e, too. But if we tried to kee[benera”y have Supported Compu|sion; for instance’ the
the Government honest on that one, some would suggest il@mpulsory wearing of helmets when riding a bicycle; the
were doing the wrong thing. The Government is suggestingompulsory wearing of seat belts—there are many responsi-
not only should the Government be able to break its promisajlities placed on people. Voting seems to be the most basic
but we should break ours as well. and most obvious of all of those. The Attorney-General’'s
In relation to the issue of voluntary voting, the Democratown Party quite happily required people to attend Vietnam:
policy was quite clear, as was that of both the Liberals ango quaims about that.
Labor. The Democrats have not been convinced to change Has the inconsistency got something to do with their own
their position. The Attorney-Ge_neraI_ says Fhat compulsmr_be”ef that voluntary voting might perhaps support the
may be seen as being incompatible with a fair and democraticonservative Parties? The Attorney-General says arguments
society. The reality is that implementation of voluntary votingthat voluntary voting favour the Liberal Party have no
would actually be the death knell of participatory andsupstance, although that does not seem to be the view held by

representative democracy. the Federal member for Hindmarsh, who wrote in a recent
Members interjecting: press article:

The ACTING PRESIDENT: Order! Interjections are just While a change to voluntary voting will bring abstainees from

becoming out of hand at the moment. The matter is of Somgyery socioeconomic group, those who have less are more likely not
considerable importance to all members, | would assume, an bother. Itisn't the wealthier residents of Burnside who will avoid
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the polls but the unemployed from Thebarton, Christies Beach and The Hon. M.J. ELLIOTT: No, it's not policy. At atime
Elizabeth. when the Government is willing to spend millions of
That is her view, but | do not think it is even that simple. It taxpayers’ dollars on political propaganda to promote the sale
will be a matter of who mobilises their particular voters onof our public utilities, the Attorney-General is complaining
a particular day. It could be the rabid right, the lunatic left orabout spending $155 000, excluding court and Crown Law
whatever. The fact is it will be particular groups whoevercosts, to pursue non-voters at the 1997 State election.
successfully mobilise their voters who will have a dispropor-Compulsory voting keeps our democracy strong—
tionate say compared to their actual support. That is why | The Hon. L.H. Davis interjecting:
talk about the importance of representative democracy. Atthe The ACTING PRESIDENT: Order! The Hon. Mr Davis
end of the day, you want a Parliament that truly represents alinows that we are dealing with an issue which centres on
of the people, not those particular people who for whatevenon-compulsory voting. Not only is he out of order by
reason have been motivated to vote on a particular day. interjecting, his interjections are also out of order in their
The reality is that voluntary voting would narrow the form. The Hon. Mr Elliott.
political agenda, because the major political Parties would not  The Hon. M.J. ELLIOTT: Compulsory voting keeps our
bother tackling issues which concerned those least likely tdemocracy strong, and living in a democracy has a price, and
vote, such as young people and some of the most disadvathat is, compulsory attendance at the polls. Instead of
taged in the community. The experience in the United Stateffogging a dead horse, why does not the Attorney-General
of America reveals the reality of voluntary voting which is pursue his election promises to increase the accountability of
disfranchisement, the increased power of vested interests atitls Parliament and to ensure open and honest government.
Governments who do not need to be responsive to the neeflsave not spoken at length on this occasion, since this is the
of the entire community. fourth time, and | have only covered a few of the issues
My own researcher had the opportunity to visit the Unitedbecause | do not really think that at this stage it deserves
States recently as part of a political exchange program, arnfdrther time.
she came back more convinced than ever that compulsory
voting had to stay. She was absolutely shocked at the way the The Hon. R.R. ROBERTSsecured the adjournment of
American political process has degenerated. | agree with héne debate.
110 per cent. Due to voluntary voting, the United States
cannot be seen as a participatory democracy as its political STATUES AMENDMENT (MOTOR ACCIDENTS)
Parties need only pander to the 20 per cent or so of people BILL
who vote at the polls. ) )
In 1996 only 49 per cent of voters turned out, and Bill Adjourned debate on second reading.
Clinton achieved 50 per cent support of that 49 per cent. This (Continued from 4 June. Page 863.)
means that only 24.5 per cent of the total electorate supported ) )
his candidacy. Of course, in a winner-takes-all system no The Hon. A.J. REDFORD: First, | declare an interest.
other candidate really had a chance anyway—there were onlyy might save the Hon. Ron Roberts phone calls. | am a
ever going to be two—and in fact the real support for Clintonconsultant to a firm, Scales & Partners, and they act in
would be less than that. How can anyone believe that thEatters involving motor vehicle accidents and third party
American voting system gives full legitimacy, as distinctinjury claims. If the Hon. Ron Roberts wants any more
from still giving the power, to its leaders when this resultdetails, I would be happy to provide them. | am somewhat
indicates that President Clinton can only legitimately claimuncomfortable with some of the provisions in this Bill. |
the support of one quarter of the American people? Such make that comment in no sense criticising the Treasurer or
narrow vote disfranchises sectors of the community anéhe Government because the Government is faced with a
leaves them without full and proper representation. difficult position with increasing costs assomatged with this
Compulsory voting in South Australia ensures that aliScheme and has sought to undertake a balancing act.
South Australians participate in the election of the Govern- | personally have received complaints from the hire car
ment. This not only fully legitimises the election and mandatdndustry and from the taxi industry which say that the
of a Government but ensures that the ballot box has told th@creases in premiums are excessive and anti-business. Those

Government just where voter sentiment lies. It therefore haBodies have indicated their view that the benefits for people
to listen and remain accountable to all sectors of thén]ured in motor vehicle accidents should be further reduced

community. Voluntary voting can be highly elitist and in the interest of their industries. On the other hand, | have

selective. It can and in practice does exclude large sectors 8pted and received significant information from the legal
the population. When fewer people vote it is easier foProfession expressing substantial concern about the proposed
specific interest groups to control the Parliament and, througghanges.
it, to control our laws. The Democrats are committed to | note that the Treasurer is not totally committed to what
compulsory voting because of this reality. The tenth objectivds before the Parliament and that he is undertaking a negotiat-
of the Australian Democrats seeks: ing process, and | congratulate him in that regard. | note that
To decentralise power, to oppose its concentration in the hand$iS 1€gislation is not part of the budget: although it was
of sectional groups, and to ensure that the power of large groups @nnounced at the time of the budget it is a discrete fund and
bureaucracies is not allowed to override the interests of individualhias no budgetary impact. | also note that the Australian Labor
or smaller groups. Party has yet to consider the legislation and it is not clear
Compulsory voting is an important way of helping us gainwhat position it will take. Normally | would wait for its
this objective. The National Party also realises that compulposition to become clear before | make a contribution but,
sory voting enhances democracy. Its voting policy remainsinfortunately, | will be away for the next two sitting weeks
one of compulsion. And the cost of voluntary voting? and | may not have the opportunity to contribute unless | do
The Hon. A.J. Redford interjecting: so today.
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This legislation will pose a great challenge to the member | appreciate that a policy element is emanating from this
for Elder, Mr Conlon, who | know strongly opposes it. ThoseParliament in relation to that, but to visit that on claimants in
of us on this side of politics who watch the internal machinathis way may lead to unfairness, albeit in very few cases. | do
tions of the Australian Labor Party with some interest will note that section 47GA does obviate against section 47G, but
look upon this as a severe test of Mr Conlon’s ability to carrythere are still cases where people can be convicted of drink
the numbers in the Caucus. | look forward to reading aboudriving and yet they are not in the general sense guilty of that
that with a great deal of interest. offence, simply because of the way in which section 47G

I know that the Law Society is having meetings. | note thatprevents them from raising any defence against such a charge.
it has had meetings with Ms Pickles and Messrs Foley, The next item | want to deal with relates to medical
Atkinson and Holloway; and | note that it has also hadservice costs, which are set out in clause 11 of the Bill. |
meetings with Messrs Elliott and Gilfillan. | have not beencongratulate the Government on this. | note that it is seeking
approached to have a meeting with the Law Society, and | arto limit the amount of charges that the medical profession can
not sure whether the Hon. Nick Xenophon has been apapply to the same as that contained within the Workers
proached, but there is, on the face of it, some sort of partisaRehabilitation and Compensation Act. However, it is my
approach in the way it seeks to influence members oéxperience with the compulsory third party insurer that in
Parliament. The aim of this Bill is to seek approval— some cases it gets some of its medical services at substantial-

The Hon. P. Holloway: Did you get a letter from them? ly less cost than WorkCover manages to secure. | use the

The Hon. A.J. REDFORD: No, | didn't get a letter from example of the arrangement between the compulsory third
them. | knew about it because, as a member of that body,darty insurer and the Royal Adelaide Hospital, where a
read it in its monthly magazine. That is the only way | knewsubstantial discount is given to the Motor Accident Commis-
about it. sion because of its prompt payment. As | understand it,

The Hon. Carolyn Pickles interjecting: although | may be wrong, it pays a significantly lower sum

The Hon. A.J. REDFORD: | would be delighted to than that paid by WorkCover for hospital beds.
receive a copy. In terms of lobbying, as a group itis probably The part of this Bill about which | am delighted is the
one of the worst | have been confronted with since | haverovision which says that a person who provides a prescribed
been a member of the Parliament, and that is some source érvice to an injured person, charging in excess of the
disappointment to me. Itis important to note that the aims oprescribed scale, is guilty of an offence. Some elements of the
the legislation are to reduce the extent of a rise in compulsorgnedical profession could only be described as marauding in
third party premiums. It has been suggested that without thihe way in which they charge for some of these matters. |
legislation the rise would be of the order of 13 per cent, andvell recall some 18 months ago being involved in a case
that with this legislation it will be capped at 8 per cent. where we had arranged to call a psychiatrist to give evidence.

| note that it is proposed, first, to introduce a cap ofTwo days before the psychiatrist was due to give evidence—
$2 million; secondly, to change the threshold requirementand we told the psychiatrist that the evidence would take at
in relation to non-economic loss; thirdly, to increase themost 30 minutes—we received a bill for $900. That caused
reduction in damages where people are not wearing seat bettsme consternation on my part and that of my client, and we
or helmets, or are under the influence of or affected byefused to pay that amount and offered what we thought was
alcohol; fourthly, to allow better control of medical costs; eminently generous—$250.
and, finally, to reduce loss of consortium damages to a That did not satisfy the psychiatrist, who sued my client,
specified amount. although technically | had engaged the service, and my client

The first comment | wish to make relates to clause 6successfully defended the matter. The psychiatrist then
which provides that an insurer is not liable for aggravatedappealed to the District Court seeking the $900 and lost that
damages or exemplary or punitive damages. | wholeheartedppeal. | take great delight in knowing that, if it should
support that provision. | note that it only restricts a claimhappen again, that psychiatrist may well be the subject of a
against an insurer for aggravated or exemplary damages apdosecution.
does not prevent a plaintiff, if he or she wants to seek The issue that has caused the most consternation in
aggravated or exemplary damages, from proceeding againgiation to this legislation is the six month threshold, which
the driver of the other vehicle personally. | support thatis an increase from the current provision, which provides a
position. | do have a question for the Treasurer on this clausseven day threshold. Under the current legislation, one must
How much does the Motor Accident Commission expect tashow that one’s life has been significantly impaired for a
save as a consequence of the introduction of this clause? period of seven days before one can make a claim for non-

The second issue | wish to deal with is the effect of a drinkeconomic loss, that is, loss for pain and suffering and various
driving conviction, which is set out in clause 8 of the Bill and other non-financial heads of damage.
also referred to in clause 12. Clause 8 provides that the Under the existing legislation, that has not caused a great
finding of a court in proceedings for an offence for aproblem because even in minor motor vehicle accidents it is
prescribed concentration of alcohol will be treated asot that difficult for people to show that they did have a
determinative of an issue in a claim by an insurer to recovesignificant impairment for seven days. Usually, a doctor’s
moneys, and will also be determinative in relation to acertificate and absence from work for seven days is sufficient.
reduction in damages awards. | do have some minor concerBait six months is a different matter. | could well understand
with that, particularly as a consequence of the effect obituations where people would break their legs and recover
section 47G of the Road Traffic Act. That is a fairly draconi- within that period of six months and not be entitled to one
an section which prevents defendants who are charged wighilling for non-economic loss. The six month period is
drink driving offences from raising certain defences. It is aninordinately harsh.
artificial section and, in some cases, can lead to unjustified When | received a briefing on this | also noted that the
convictions with very little remedy available to accusedfinancial threshold is some $1 400. If one incurs $1 400
people. worth of medical expenses until 1 January 1999, then one can
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claim non-economic loss and, after that, one must incur some 4. Claim frequency (being the number of claims incurred per
$2 500 of medical expenses. That may be much easier {000 vehicles) reduced in the 1996-97 financial year, despite the
prove than the six month threshold. | expressed my Concerlhumber of vehicle registrations increasing by over 30 000.

- o : : 5. Net earned premium in 1996-97 was a record $191 million,
to the Motor Accident Commission that, effectively, what it an increase of $22.4 million on the previous record. However, the

is seeking to do is bring in a regime that will encouragenymber of vehicle registrations, excluding farm vehicles, which were
people to incur $1 400 worth of medical expenses up until théor the first time required to be registered for the purposes of CTP
end of this year and thereafter, if the accident happens neiisurance, actually dropped in the 1996-97 financial year.
year, to incur $2 500 worth. 6. South Australian CTP premiums are lower than every State
' . . . and Territory excepting Western Australia and Tasmania.
. Icanseea major economic recovery for thg p_hysmtherapy 7. The total number of claims made in 1996-97 financial year
industry, because in my experience it is not difficult to get awas down 3.4 per cent on the previous year (the lowest since the
doctor to send you to a physiotherapist, and you can go antP97 amendments). The actual current year claims were down 5.6
see one regularly on a weekly basis, run up your $2 500 arRf" cent by comparison with the previous year. ‘
then make your non-economic loss claim 8. Road fatalities decreased by 21.3 per cent from the previous
. ) financial year.

It seems to me that the savings suggested to occur as a g - cjaim frequency has halved since 1985-86 and was the lowest
consequence of this six month threshold period may well bgecorded since at least 1984-85. MAC’s argument re the discount rate
illusory, because you will see a massive increase in physide be used in the decision Blake v Norrishas been adjourned by

i High Court pending a decision on the same point in an unrelated
therapy and other medical treatment costs by people who ag%ese. This means that there is still the potential for the High Court

seeking to reach that thre.ShO[d' ) to further erode the financial entitlements of claimants by way of
The Hon. P. Holloway interjecting: common law.

The Hon. A.J. REDEORD: The honourable member 10. The average cost per claim per year was the lowest

interjects. | am not sure, looking at the WorkCover schedule§;ecOlrded and has diminished every year since 1990-91.
11. The number of nominal defendant claims as notified has

mgy ﬁ{ae(j?cg[rléngi?\(sa%r&?:sle.Il—hzr{yafvzen?a: nLyacgt ggr;n:arg ﬁauced by approximately 25 per cent over the last three years.
concerns about the six month threshold. | believe that it will Would be delighted if the Treasurer could correct any of the
cut out a lot of genuine people and, in terms of publicmformatlon which Mr Connell has sent to me and which |

interest, it will encourage people not to rehabilitate themhave just read to the Parliament. The statement that the

selves quickly. average cost per claim per year was the lowest recorded and
One of the greatest difficulties | had with clients when Ihas diminished every year, coupled with, apart from this

acted in this area was when people asked how thev cou lendar year, a general reduction in the number of road
e - . PEOp y talities, indicates to me that there is not significant pressure
maximise their claim. As a lawyer—and | expect that most,

. n the Motor Accident Commission. | am not saying that
lawyers would do the same as | did—I would tell them thatthere is not; | am just saying that they indicate that, and |

thgy were better off getting well and that they were NeVelyould be delighted to hear an explanation in relation to that.
going to be completely compensated under any scheme. But . . . .
One explanation does spring to mind, and that is that

there is always that element of claimant who will say that o .
they do not care what it takes, they want to maximise theiPeOple are not dyln_g in accidents as feg”'af'y as they usedto,
nd people kept alive are far more expensive to this scheme

claim. In my view, what we are really doing there is seekinga : .
to encourage people to take six months off instead of two oﬁha'; thotshe Wh(f). die. Bu'tv: acn:w not sl,lufre ;[Eat tha}gpy itself would
three months. That is not good public policy, and | believe®*P'aiN (NOSE figures. Mr .onneli further said:

that we will see costs arise in other areas. The Government has determined to recover the equivalent of a

will b t tefulifthe T . 3.2 per centincrease in CTP premiums by legislative reform. It is not
. willbe most gratetul irthe Treasurer can giveé me SOme,ggsiple to be completely accurate as to the dollar value sought.
indication as to precisely how much he expects the MotoHowever, the 1997 premium, including the notified changes for July
Accident Commission to save as a consequence of this sib997, was $225 for a private car in the metropolitan area. The

i i ; i umber of new registrations for the 1997 financial year was
month rule. I have been given some information which WOUquigniﬁcantly boosted by the addition of some 30 000 farm vehicles

indicate that the se_tvir!gs may be farin EXcess of that Whicﬁue to changes to the Motor Vehicles Act in 1996 which made it
the Treasurer has indicated in his contribution today. compulsory to conditionally register and insure farm vehicles which

I have received a document from Mr Brendan Connell, gccess public roads. However, from the information contained in the

. . . ; ; MAC annual report it would appear that in the 1996-97 financial year
solicitor with Tindall Gask Bentley, in which he has set OUtthere were approximately 1.2 million current registrations. As stated

a preliminary financial analysis of the Motor Accident apove without the addition of the farm vehicles the actual number
Commission that he conducted. Mr Connell is known to mebf vehicle registrations in 1997 was reduced from the previous year.

personally, and | hold him and his firm in the highest regardHe then said:
I note, however, that he is not an accountant or an actuary, '

but he is entitled to look at the facts and to deal with them as tr']f you ?Ssurpte that the ?\éezréage premium s that of the private car
he sees them. In the document that he sent to me he said:" ¢ Metropoitanareaa peryear—

1. As at 30 June 1996 the CTP scheme was fully funded ané‘nd it would not be

held net assets of $86.8 million. then you get a gross recovery of CTP premiums at $270 million for
2. After tax profit to 30 June 1997 was $24 million. the 1996-97 financial year; 3.2 per cent of that figure is $8 640 000.
3. MAC does not reach the solvency requirement of theMy briefing indicated to me that the Government was looking to save

Insurance and Superannuation Commission despite the fact that ﬁgmething in the order of $11 million.

?Ol\t/entcy |eve|rl]n|1pfove|d dllJrl?g tTe 199%-97 financial yea'rir:t IfﬁlnMr Connell further said (and | must say that this would be my
act, at a much lower level of solvency by comparison with other, ; i ; .

CTP schemes in Australia. Its lack of solvency is such that duriné"ew’ although I do not have any scientific evidence):

1997 the fund was not required to pay a dividend to the State However, quite clearly, the existing proposed legislative changes
Government in contrast to the 1995-96 financial year in which aare more likely to save $70-$110 million than $7-$11 million. Most
$10 million dividend was paid. The dividend is paid at the discretionsignificantly they do not represent an erosion or diminution or
of the Government. dissolution of existing common law rights but an abolition.
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Can the Treasurer indicate precisely how much he expects tba person is affected by alcohol or is not wearing their seat
save as a consequence of increasing the threshold? In thalt or is not wearing their helmet, there will be a specified
regard, | would be grateful if the Treasurer could explainreduction, generally 25 per cent or more, in relation to their
precisely how that amount is calculated and the facts andamages. What | do not quite understand is why that
assumptions made in relation to that calculation. | must sageduction should be imposed on another reduction for
from my own personal experience that the reduction in claimsontributory negligence that might arise for another reason.
for non-economic loss would reduce dramatically as a Forargument’s sake, the general rule of thumb that seems
consequence of this. to be applied in courts is that, if you have a motor vehicle

| know that there have been discussions about reducing trgecident and itis caused as a consequence of the other party

threshold from the six months to three months. In that regardailing to give way to their right, because you did not look out

I would also be grateful if the Treasurer could provide mecarefully enough and did not drive defensively enough, your
with similar information in relation to a proposed three monthda@mages would be reduced by approximately 25 per cent. If
threshold. Again, it seems to me that even a three mont#OU happen not to be wearing your seat belt, that is arbitrarily
threshold would have the effect of eliminating probably 9oréduced again by a total 25 per cent. My problem is that,

per cent to 95 per cent of motor vehicle accident claims fronParticularly in relation to seat belts, in some cases the wearing
any non-economic loss. In that regard, | would be delighte@" Not wearing of seat belts has little impact on the nature or
if the Treasurer could provide me with information as to how€xtent of injuries. If you go through a windscreen because
many claims he anticipates would not be able to claim nonyoU have not worn your seat belt, | think that your damages

economic loss, as opposed to what has been able to |g&ight to be reduced drastically. On the other hand, if you are
claimed under the existing law. not wearing a seat belt and you are the victim of a rear end

collision and suffer a severe whiplash, | fail to see how the

The next issue that | want to raise 1S the Provision et helt has anything to do with the consequences or injuries
relation to future loss, and | know that this arises in responsg oo by the person concerned

to arecent High Court case. Clause 12(c) proposes to inser Itis arbitrary, it is punitive and in some cases | am sure it

anew clause which states: will visitinjustice and unfairness on claimants. In any event,

in assessing possibilities for the purposes of assessing damadeg/ould be most grateful if the Treasurer could indicate in
:gkbe E}V\{[afded fOY:QS?hOf earmrég capac!ty],c a DOSS'bllhty Itstht to beelation to this provision and the provisions relating to seat

€N INto account In the Injurea person's ravour unless the injure H ] B H
person satisfies the court that there is at least a 25 per cent likeliho Oelts, heImer, drink driving and riding in the bz.iCk of l.Jt.eS
of its occurrence: ow much will be saved as a consequence of this provision.

] . . | recently received a document from a rather august body,

I must admit that | have not had the time or the opportunitys hody which from time to time has impressed me, although
to consider the High Court case at which this particulaless now, and perhaps because of a change in leadership it has

provision is directed. However, if one looks at that clause, proved a thorn in the side of the Government. | refer to the
have to say as a matter of common sense that it would appeastralian Plaintiff Lawyers Association.

that this may well have the effect of increasing damages The Hon. Carolyn Pickles interjecting:
awards. | have always understood the law to be that, if one The Hon. A.J. REDFORD: The honourable member

had to prove a fact and something that might occur in thenterjects. | am not a member of the Australian Plaintiff
future, one had to prove that on the balance of probabilitieg. awyers Association but I did ring that organisation and | am
Alikelihood of 25 per centis something that | might put akin most grateful for the promptness, the frankness and the
to lower than the balance of probabilities. openness with which it provided me with information. If the

It is quite fanciful to impose a mathematical figure on aLaw Society wants a model on how to lobby and deal with
reasoning process that a judge has to undertake in assessingmbers of Parliament, | suggest it look no further than the
what is likely to happen in the future. What if it is 24 per centAustralian Plaintiff Lawyers Association.
or 26 per cent? It is so artificial as to be incomprehensible. | will not go through all of what it says, but | have taken
I know that there is legislation in other jurisdictions that seekghe trouble of sending a copy to the Treasurer, and | would
to do such things, but I am not sure that this is the way wde most grateful if, when closing the debate, the Treasurer
should go. | am not sure that we can look a judge in the eyeould deal with some of the issues that have been raised. One
and say, ‘Well, Your Honour, there is a more or less than dssue that | will raise today concerns the comparison with
25 per cent likelihood of this.” How is a judge supposed toother jurisdictions about the maximum entitlement for claims
weigh that up? In some respects it is the sort of provision th&or non-economic loss, and South Australia has the lowest
can bring the law, legal process, legal reasoning and jurisprdhreshold. | am somewhat concerned when the Motor
dence into some disrespect. | must say that | do not haveAccident Commission wants to bring in a six month thres-
constructive option but | think it is fanciful nonsense. | would hold, which is the same as that in New South Wales. That is
be most grateful if the Treasurer could indicate to me hovirue, but we have a maximum of $91 800. New South Wales
much he believes will be saved as a consequence of thigas a maximum of $247 000.
provision and how much would have been saved if this | do not think it is fair for the Motor Accident Commis-
provision had been in force over the last two years. sion, when it presents material to members of Parliament

The next issue that | want to raise is that of drink driving, S€€king a change in the law, to treat members of Parliament

seat belts and helmets. My concern relates to clause 12((\%3,’ giving them only a quarter of the facts. It may well be that

which sets out a new section 35A(3). It states: e would h_ave a fairer system_|f we had a S month

R _ _ threshold with a $247 000 maximum, but a six month
If one or more of paragraphs (j), (ja), (jb) or (jc) of subsection (1)threshold in relation to a $91 000 threshold hardly brings us

apply to the injured person, the reduction or reductions required tﬁ} ine with New South Wal

be made under that paragraph or those paragraphs in the damage é L aes. . .

be awarded must be made after the court makes any other reduction The Plaintiff Lawyers Association also provided me with

that is based on the injured person’s contributory negligence.  information and | was fortunate enough to listen to some
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radio talkback in which it was involved. The overwhelming ty of their future. They are also subjected to enormous stress
number of calls from general members of the public—and In relation to the compensation system.
do not think that the Plaintiff Lawyers Association would  These measures concern me in the sense that those
have organised this because it is not like the Labor Party—victims, and they are victims, will be placed under even
were supportive of the premiums increasing and a retentiogreater stress. At the end of the day, compensation schemes—
of the benefits. and | think | said this in my contribution on WorkCover—are

I hope that the Treasurer, in his negotiations with theall about who wears the loss, and the loss in this sort of
interested parties, takes that into account. Indeed, | wouldccident scheme can fall in any one of four places: first, on
hope that the Treasurer—and | think that this would behe taxpayer; secondly, on the person who causes it; thirdly,
taxpayers’ money well spent—obtains a transcript of whabn an insurance scheme held by its wrongdoer; and, finally,
occurred on talkback radio and look at some of the concernisy the victim. It is important to achieve an appropriate
raised by general members of the public as well as thoskealance and | am concerned that we are getting, with this
people who say they are happy to pay the extra $11, $12 degislation, too far away from compensating a victim and
$13 in their premiums to maintain some of these benefits. Thnposing the costs on the community through the taxpayer.
Plaintiff Lawyers Association has made a number of asser- The quadriplegic case to which I just referred is a classic
tions about the financial position of the Motor Accident case in point. If the compensation system does not look after
Commission and they are not dissimilar to those raised bjiim, then the taxpayer will have to and, to some extent, the
Brendan Connell. victim will have to look after themselves, but | am not sure

I will read into theHansardsome of the association’s that that is entirely fair. | understand precisely what the
assertions: first, that profits were 20 per cent of premiunTreasurer is trying to do: he is trying to keep down costs, and
revenue for 1996-97 and should be about the same fdhere would have been a howl from members opposite if he
1997-98 and higher for 1998-99, and it refers to thehad just whacked it up the extra $11. At least through this
Cumpston report. | would be delighted if the Treasurer coulgrocess he is making us think clearly about the issue. | hope
indicate whether or not that assertion is true or, if it is notthat when looking at this Bill and when we reach the end of
true, why it is not true. | would be delighted if the Treasurerthe second reading contributions that adjustments have been
could also consider the assertion by the Plaintiff Lawyersnade, and that the Treasurer—and | know that he is a
Association that the Motor Accident Commission estimateshoroughly reasonable and decent human being—uwill have
that 83 per cent of all claimants will have no entitlement tolooked at it, gauged the public opinion, which is to properly
damages for pain and suffering because, if that is true, thapmpensate people, and that some of these measures will be
is concerning to me and certainly— substantially reduced.

The Hon. T.G. Cameron: Do you agree with that? ]
The Hon. A.J. REDFORD: | do not know. How would The Hon. P. HOLLOWAY secured the adjournment of

| know? the debate.

The Hon. T.G. Cameron: You will have to make up your
mind sooner or later.

The Hon. A.J. REDFORD: The honourable member
asked whether | agree with that assertion of fact. | do not
know and that is why | am asking the Treasurer

APPROPRIATION BILL

Adjourned debate on second reading.
(Continued from 7 July. Page 959.)

The Hon. M.J. Elliott interjecting: _ The Hon. J.S.L. DAWKINS: | rise to make some
The Hon. A.J. REDFORD: That is the assertion of the  comments about the 1997-98 budget in relation to projects in
Plaintiff Lawyers Association. rural and regional areas to which the Government has made
Members interjecting: significant funding commitments. | will mention only some
The PRESIDENT: Order! Members will allow the of these projects but endeavour to present a picture of the
honourable member to get on with his speech. range of budget priorities in non-metropolitan areas. | start

The Hon. A.J. REDFORD: A couple of factual matters with the commitment towards the $5.75 million upgrade of
have been drawn to my attention by the Plaintiff Lawyersthe police complex at Mount Gambier. Also in the same
Association and | ask whether the Treasurer will comment oportfolio area | mention the $890 000 committed to the
them in his response. The first case to which the associatiaspgrade of the Cadell Training Centre; the $100 000 upgrade
referred was that argued by the Motor Accident Commissiomf the Berri Police Station; and the $193 000 committed to
that the damages payable to a 35 year old widow with threthe new ambulance station at Swan Reach.
children should be reduced by 55 per cent because her In the transport area more than $4.6 million will be
husband at the time of the accident was not wearing a septovided for the sealing of rural arterial roads, including—
belt. The Plaintiff Lawyers Association suggests that theand the Hon. Caroline Schaefer will be very interested in
argument was raised notwithstanding that, at autopsy, niis—the Kimba-Cleve road, $1.7 million (and that goes with
injury causing death could be isolated by the pathologist. other funding that is not before time on that particular road);

The second case to which it refers is the present case the Elliston-Lock road, $.7 million; the Brinkworth-Blyth
which an interstate insurer of a vehicle that caused injuriegoad, $.4 million; the Snowtown- Magpie Corner road (which
in South Australia is arguing that damages of a quadriplegiés a well known place in South Australia), $.7 million; and the
farmer should be reduced by 90 per cent because he was rid@wker-Orroroo road (another road which significantly needs
wearing a seat belt when injured. From my own experienceontinuation of its sealing), $1.1 million.

I know that people who make claims for injuries as a Overall, $2.1 million has been allocated to the upgrade of
consequence of a motor vehicle accident are normallthe Flinders Ranges tourism roads and $3.1 million to
subjected to enormous stress. They are not subjected to stressitinue the upgrade and sealing of the south coast road on
only as aresult of the accident, the treatment or the uncertaicangaroo Island. In addition, $1.2 million has been allocated
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for the widening and traffic improvements on the Noarlunga-many other communities in the Adelaide Hills, the Barossa
Cape Jervis road and, on the other side of the water, the roatlley and some areas of the Mid North and Yorke Penin-
from Penneshaw to Kingscote; $4 million has been allocatedula, that have and will benefit from their first experience of
to jetty upgrades across the State; and almost $2 million hd8tered water. | would also mention the commitment to the
been allocated from the recreational boating facilities levy focountry water quality improvement program and the impact
establishing, improving and maintaining recreational boatingt will have in communities such as Melrose, Glossop,
facilities in South Australian coastal and inland waters.  Kingston-on-Murray, Robe, Bordertown and Penola. | also
A further $.9 million has been allocated to the Millbrook mention the considerable commitment to the Hawker airstrip
Reservoir bridge replacement and $400 000 for the upgradingf $1.5 million, and the development at Arkaba Station of
of the notorious S bend at Yacka. In addition, | am please&500 000.
to note the further development of the community passenger | commend these and many other initiatives and ongoing
networks in regional South Australia. projects undertaken by the Government in this budget. These
In the area of primary industries, much of the funding goesamount to a significant boost to country South Australia, in
right across the whole of the regional areas in South Ausaddition to today’s announcement by the Federal Government
tralia. However, | might highlight just a few. | refer to the of a major upgrade of mobile phone communications
commencement of a four year $25 million targeted explorincorporating both analogue and digital services in rural and
ation initiative to acquire state of the art information focusedregional Australia.
on the Gawler Craton and Musgrave Block; the continuation
of the farmed seafood initiative to support the development The Hon. P. HOLLOWAY: | wish to make a few
of the aquaculture industry; and an investigation into theeomments about the 1998 budget. Then | will refer to some
feasibility of storing surplus reclaimed water from the Bolivar specific matters in the primary industries area. First, the 1998
sewage treatment works in an aquifer beneath the Northelsudget really is a confession by this Government that its
Adelaide Plains. One that | know that you, Mr President, willpromises before the election on 11 October 1997 were grossly
be interested in, and any member who has ever bred livetishonest. We were told by this Government before the
stock, is the commitment to achieve an Ovine Johne’s diseasdection and, indeed, immediately after the election, that
protected zone status for the South Australian sheep flock &verything was rosy, that this Government had addressed the
well as the implementation of a lice program. debt problem, and we were now in a position where we would
In the area of human services, | am pleased to commetiave sustained budget surpluses, and that all the problems
on the new Housing Trust houses at Wallaroo at a cost ofere behind us—so they said. Of course, as we have now
$340 000 and an expenditure of $770 000 at Mount Barkeseen with this budget, that was completely wrong. The
In addition, significant Housing Trust renovation projects will Government was not honest with us before the budget, just
be undertaken at Berri, Murray Bridge, Port Lincoln, Portas it was not honest with us when it told us it would not sell
Pirie, Whyalla, Port Augusta and in the South-East. Théhe Electricity Trust of South Australia (ETSA).
Kangaroo Island Hospital Stage 2 has had $2 million Evenwhen this Parliament first gathered together after the
extended towards it this financial year. In addition, the Soutlelection, back in December last year, the Treasurer told us the
Coast District Hospital redevelopment has been allocatedurrent budget was on track to achieve the small surplus.
$1.4 million, and $2.3 million for Stage 3 of the Port Lincoln Well, we have certainly got that, but if we look at the future,
Hospital. The Mount Barker Day Surgery and Communitythe only way the surpluses will be maintained that we were
Health Centre has been allocated $860 000 in the budget.told were all in the bag will be with massive taxation
In the area of the Department of Education and Children'$ncreases, and this budget is full of those. | refer not just to
Services, | am pleased to note a capital works allocation at tHfie increases in stamp duty and other taxes on insurance in
Jamestown school of $100 000, whilst $2.7 million has beeiparticular that are being imposed in this budget, but also we
allocated to the Spencer Institute of TAFE at Kadina, andhave the prospect of a property tax being introduced on all
$800 000 to the Clare High School. Also in the Far North ofproperty. We have this new tax base, called mobile proper-
the State, the Amata Anangu school has been allocatdg—in other words, our cars and vehicles will have an
$200 000. additional impost imposed on them into the future. Really, the
In the area of Government Enterprises, the Governmerk998 budget is just confirmation that the Government was
has budgeted $3.5 million for the plantation of 2 460 hectareguite dishonest before the last election.
of forest in the Lower South-East. The Government has also | would like to make a few comments in relation to the
committed to the establishment of 200 hectares of demonstraew budget accounting measures, this new accrual accounting
tion trial forest as part of a salinity management program irsystem introduced. It has all the hallmarks of being produced
the Upper South-East, and this is being developed in coopeby a group of management consultants. It is full of jargon and
ation with the Commonwealth Government and local primarydevoid of substance. To give an example from the primary
producers. industries area, there are a series of what are called Key
With respect to energy, the expansion of BHP at WhyallaResult Areas (KRAs) within primary industries, which is the
will include the installation of a new transformer and switchnew way we are supposed to measure the Government’s
gear at a cost of $2.56 million. | also noted the expenditurgerformance in particular areas.
on new mining equipment at Leigh Creek at a cost of There are really absolutely no specific and tangible
$7.4 million. The reinforcement of a power supply line to measures by which we can measure this Government’s
customers in the Coonawarra wine district is also noted at performance. Certainly it is early days. This is the first year
cost of $955 000. of the new accrual accounting system, but | do not think we
In regard to water provision, it is important to note the can have much confidence, judged on what we have seen in
Build Own Operate Transfer (BOOT) provision of water this budget, that we will be provided with much more
filtration to a range of South Australian communities, manyinformation into the future. There is no doubt that the current
of them being towns situated on the Murray River, but alsdudget is far less transparent and provides far less informa-
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tion than we have received in the past, and that is to beurpluses predicted—1998-99, $4 million; 1999-00,
regretted. $2 million; 2000-01, $3 million; and 2001-02, $4 million—

I would like to draw a comparison with the Victorian excluding the net proceeds of the sale of Government
budget. If we take primary industries, for example, thebusinesses. The other table is supposedly net of any premium
Victorian budget has a series of measurements by which than asset sales. One could hardly argue that this budget is
Government’s performance can be assessed. For examppgrticularly transparent in any way, shape or form.
taking Agricultural Industries, in Grains Industry Develop- ~ The Hon. T.G. Roberts: You get the figure and work
ment, Quality, it measures the amount of contestable dollafsackwards.
won from Commonwealth industry sources and contains The Hon. P. HOLLOWAY: | think that is about the way
targets for those in both dollar and percentage terms. Theitis. The great failing of this budget is its lack of economic
is the growth in the value of horticultural exports, with a 5 pergrowth and of action to be taken by this Government to
cent target set for that; and the increase in exports of valuestimulate economic growth and therefore employment.
added horticultural products. For Wool Industry Develop-Looking through the entire budget | can see only two
ment, it measures the amount of contestable dollars won fromeasures which | would congratulate the Government on in
Commonwealth industry sources and sets targets for thaelping to assist economic growth in any way; they are both
There are targets set for the number of reviews in specifit the area of Primary Industries, which | shadow, so | am
industries, and so on. One can go right through the budgeleased to recognise those two measures. The first is the
and see dozens, probably hundreds, of different performan@xpiration initiative, and | am pleased that the Government
targets set within the Natural Resources and Environmeritas decided to increase expenditure in that area.
Department, which includes primary industry alone. That program—the South Australian Exploration Initia-

Instead, within our budget, we have just a handful ofive—Wwas introduced by Frank Blevins in 1992 when he was
measures that are very vague in their expression. One whidhe Minister and has been extremely successful in stimulating
was mentioned during the Estimates Committees and whichiineral exploration within this State. | was highly critical of
comes under Primary Industries is that ‘PIRSA will measurdhe former Treasurer when he cut back this program in the
its success by the ratio of non-State Government to Statk997 budget, and I am pleased to see that the Government has
Government investment in research and development ifestored it. The other measure which is fairly minor in terms
Primary Industries and Resources’. So, the success will bef expenditure is the tax exemption for horticultural exports,
measured by the ratio of non-State Government to Stat&hich I welcome. They are the only two measures where one
Government investment. The problem there is that if you jusgould say that the Government is spending money within its
keep reducing the State Government contribution the ratigudget in a manner which has some prospect of increasing
will get higher and, presumably, that will be a better perform-economic growth and, therefore, future employment.
ance—hardly a satisfactory way of measuring the performUnfortunately, most of the other measures in this budget are
ance of Government. about increasing taxation and other things which are more

One can only hope that in future budgets there is far morékely to reduce economic growth and employment within this
detailed, far more specifics and far more useful targets set bytate. Ithas to be recognised that it is the great failing of the
which we can measure the performance of the GovernmeA©98 Liberal budget. o o
in each of its portfolio areas. One of the more amusing This Government has been in office now approaching five
measures that is set as an example of how we should measdf@ars—it will be five years at the end of this year—and the
the Government's performance under accrual accounting fagedy of that is that its policies have tended to depress the
given for the Environment Department—that is, the numbefconomy. If one looks at the statistics contained in the Budget
of koalas that will be sterilised. That is one of only a coupleStatement one can see how badly economic growth in this
of measures within that department by which we can measuratate has performed compared with the national average, and
its output—scarcely a satisfactory way to assess any depafiven with the projections. A very depressing picture is given
ment | would have thought. In terms of budget presentatioRY the projected economic growth for this State over coming
I think that we can look forward to much better in the future.Y€ars. ) o

| wish to refer to some of the difficulties in getting _ |fonelooks atthe key economic assumptions in table 4.2

information from the budget. One of the issues that has bee?{ e Budget Statement one can see that the projected growth
raised in some detail in this Parliament since the budget iUt 0 the year 2000-01 is well below the Australian average

what impact the sale of the Electricity Trust will have on it. " &l cases. That can only mean one thing—that employment

| raised that question in this place and asked exactly Whe,%rowth in this State will continue to be behind that of the rest
the impact of the ETSA sale was referred to in the budget‘?f the country. | think that that is a rather sad indictment on

The Treasurer told me that it was in table 2.5 of the Budgethis budget. _ .
In the past almost five years of the Liberal Government

Statement. Hidden away in a note in very small print at the
bottom of the table it states: one of the unfortunate features we have seen has been an

. . increasing loss in head offices within this State. One of the

Above estimates are net of any premium on asset sales.  jqq 05 that perhaps has not been given sufficient attention is
This table headed ‘Reconciliation Statement—Underlyinghe impact that Government offices have in this State.
Deficit, Non Commercial Sector’ is interesting in that the Unfortunately, we have lost most of our private sector head
bottom line shows that the 1998-99 budget surplus isffices and we are now losing our Government head offices.
predicted to be $4 million; in 1999-00, $2 million; and in We have to understand that when we privatise or outsource
2000-01, $3 million—and this is supposed to be net of anyur Government services we are losing the head offices of
premium on asset sales. many of those businesses to interstate.

Unfortunately, right next to itis table 2.4, ‘Non Commer-  Indeed, many of the service industries that supply those
cial Sector—(Excludes Net Proceeds of the Sale of Govermead offices go with them. As well as losing the high level
ment Businesses).’ Here we get exactly the same underlyirgmployment, we also tend to lose much of the service
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industry work and consultancy work that goes with that. Inmood of compromise, 3 500 tonnes be allocated to the current
terms of consultancy work, what we seem to be getting is th&4 participants—remembering that seven of those were
displacement of some of that permanent work with short-ternalready tuna boat owners—and that the remaining 2 500
interstate consultancies, and that is a very unfortunate thingpnnes be allocated to tuna farmers, with individual alloca-
The other general economic comment | want to makeions to be decided in consultation with the Tuna Boat
before | go onto some specific primary industries issue®wners Association.
relates to debt reduction. | pointed out in a previous debate The then Minister (Dale Baker) decided, on the advice of
that under this Government we have now had asset saleslofs department, to approve a quota of 3500 tonnes of
something between $2 billion and $3 billion, but the debtpilchards in South Australian waters, with 2 500 tonnes to be
reduction, up until the previous budget, had been onlyaken from Commonwealth waters, once the management of
$1 billion. One of the unfortunate things is that, with all thethe offshore pilchard fishery was transferred to the State
promises this Government makes of asset sales, it has nGovernment. That was then under negotiation. Minister
flowed through into significant debt reduction in this State.Baker stated at the time:
The Hon. M.J. Elliott interjecting: I wish to confirm that it is the intention of this Government when
The Hon. P. HOLLOWAY: Much of it goes on separa- possible to honour the agreement.
tion packages. I think that probably $1 billion has gone onthat was a letter sent to the Tuna Boat Owners Association
separation packages that many people have taken, much g 21 February 1994. However, it transpired that negotiations
which has been exported to Queensland or Western Australigetween the State and Commonwealth Governments on this
A myth that this Government is trying to create for itself is 5o.called OCS, or Commonwealth-State Offshore Agreement,
that it makes hard decisions. How difficult is it to put up @+g transfer management of the fishery to the State became
for sale’ sign, particularly when you are paying someonésomewhat stalled. Indeed, it took several years before that
tens of billions of dollars to put up the sign? That is really matter was finally successfully negotiated. Not unnaturally,
whatis happening in many respects with the asset sales. Itifie Tuna Boat Owners Association was annoyed by the delay.
not particularly hard to hire some of these very expensive £yrther correspondence between the Government and the
consultants to go out and prepare a plan to sell all your assetgssqciation confirms, again and again, that the MOU would
Thatis not a hard decision. Itis not particularly hard to dojye honoured when possible. By 1995 the tuna boat owners
in fact, it is very easy. What will be hard in the future is \ere becoming increasingly frustrated. In a letter to the
picking up the pieces and trying to ensure some continuity ofinister, dated 23 October 1995, the association stated:
emplo%mem in this .SLate Whin all those assets are gcl)n?' Note that we have been trying to get this introduced since the
At this stage, | wish to make some comments in relationsommitment was made almost two years ago. You had agreed to it
to the pilchard fishery. During a short address the other dagome time ago. It is not reasonable to wait one day longer than is
when we were considering the aquaculture report of the ERBequired.
Committee, | tabled a number of documents in relation to thet is important to remember that this agreement was totally
pilchard fishery and noted that | wished to speak on thaggainst the objectives of the Fisheries Act, section 20 of

matter during this debate. The pilchard fishery and itswhich requires any decision relating to fisheries to have as its
management by this Government has been of great concepfincipal objectives:

to me over the pa_st 12_m0nths._ (a) ensuring, through proper conservation, preservation and
Th? Comm.e"c'a| P"Chafd _flshery Comme_nced as an fisheries management measures, that the living resources of
experimental fishery in 1991 with a 16 month trial. This was the waters to which this Act applies are not endangered or

extended in July 1992, and in September 1993 the Pilchard __overexploited; and o _ o
Working Party was established to make recommendations (b) achieving the optimum utilisation and equitable distribution

) ! . of those resources.
relating to the development of the fishery. The first recom- ) )
mendations of that group were that the total allowable catcfj"® MOU did not take into account these measures. As the
for 1994-95 would be 3 500 tonnes, to be reviewed annuallyShery developed, the total allowable catch was based on
and that pilchard fishers would be required to purchasg_ARD' investigations of pilchard biomass and predictions of
marine scale fishery licences. pilchard population, and the TAC (total allowable catch) was

In total at that time 14 participants entered the pilchargually distributed amongst the 14 participants in accordance
fishery: seven from the marine scale fishery and seven whith the objectives of the Fisheries Act. i
were sponsored by the Tuna Boat Owners Association of Megnwhlle, the Tuna Boat.Owners. Assoplatlon continued
Australia. Around the same time as that first Pilchardt© remind the Government of its promise to it, and even made
Working Party meeting in September 1993, a deal was Signergcommendatlons to the C_aovernment on the matter of lease
by Dean Brown and Dale Baker on behalf of the then Liberafeénure for tuna farms, stating:

Opposition and the Tuna Boat Owners Association of Any option which is more than simple cost recovery would
Australia. This memorandum of understanding, or MOU ag'early breach the MOU.

it is more commonly known, committed a future Liberal Thatis in a letter dated 17 December 1995. As a digression,
Government to approving a quota of 6 000 tonnes per annuihis interesting to note that the ERD Committee on aquacul-
of pilchards to be caught by tuna farmers for their farms. Ifure makes some comment on lease fees for tuna farms, and
is one of a number of MOUSs, | might say, such as those with wonder whether it was aware that the MOU had been
IBM and the Wilpena Pound chalet, that have had a somdnvoked as part of the reason for—

what chequered history under this Government. The Hon. M.J. Elliott: It was a political agreement.

But after the 1993 election the Tuna Boat Owners The Hon. P. HOLLOWAY: Thatis what|am getting at.
Association went to the then Minister for Primary Industries| wonder whether it is aware that the MOU was behind the
(Dale Baker) to shore up its position and recommended to theolitical decisions that have determined the lease fees for
Minister that the total allowable catch for 1994-95 should beaquaculture ventures. It is obvious that this MOU is an
the 6 000 tonnes as provided for in the MOU but that, in aextremely important document to the Tuna Boat Owners
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Association, and it felt that it had the power to intervene inis the tuna farms. It is a monopsony (to use the technical
matters relating to the tuna fishery on the basis of this MOUterm) where there is just one purchaser for a good, and clearly
In another letter relating to the lease issue, dated 1éhe original pilchard fishermen have greatly reduced market

January 1996, the association states: power within this fishing industry. To increase the power of
We have clearly delivered, and there is no reason for thdhe Tuna Boat Owners Association in that market clearly
Government to break its simple but solemn promise. would greatly disadvantage them. Basically, the MOU, if it

Again, the tuna boat owners tried to intervene in relation tg¥aS implemented, would give the Tuna Boat Owners

the lease issue, using much stronger language than before AgS0ciation a huge gift in terms of granting them a slice of
follows: the pilchard fishery—2 500 tonnes is worth many millions of

. L dollars in terms of the value of the catch—and asked for
Any option considering cost recovery, such as an up front fee for .

the lease of the site or any annual fee based on turnover, wouldrtually nothing in return. . , o
clearly breach the MOU. The industry has more than delivered on  The Marine Scale Pilchard Fishermen’s Association was

its commitments under the MOU. We expect the Government to dalarmed by the possibility of the MOU being honoured by the
the same. Government, and it wrote many letters attempting to make its
That was in a letter dated 19 January 1996. The Minister foposition clear to the Minister. In spite of the Minister’s
Transport (Hon. Diana Laidlaw) was then dragged into thigetrospective assurances that he never intended to honour the
messy business, as was the State President of the LibeMOU, the Tuna Boat Owners Association continued to
Party (Martin Cameron) and then Premier Dean Brown, whdelieve that it would be allocated its 2 500 tonne quota as
wrote to the tuna boat owners promising that the MOU wouldagreed earlier. In a letter to the Director of Fisheries, the
be honoured by the Government. That correspondence is association stated:
the documents that | tabled in this Parliament previously.  we will not accept any other outcome except that this 2 500
It was around this time that the Hon. Rob Kerin, nowtonne allocation be honoured. This has been made clear by us in
South Australia’s Deputy Premier, became Minister fornumerous correspondence with the Government, including the

Primary Industries. | noted with interest his comment during” reﬁ:g;?]r;%h:&erﬂggg ﬁr;?e%urrtrﬁgttir;/lmlsg;%rnlz)ﬂrpe%r“ng#gtnes.

the Estimates Committee, when he was questioned on thigaiming that they were not aware of the agreement is nonsense. . .
issue, because he stated that the MOU had no place in tleeeryone, including the department, the Government and the pilchard

management of fisheries from the time he became Ministef{uota holders were aware of it from day one.

that he consistently said that this was the case and that amhat letter was dated 2 September 1996. While the Minister

correspondence to any party relating to the MOU made thiglls us he never stated that he would honour the MOU, the

clear. If only that was the case! Indeed, if the statement hatiuna Boat Owners Association held a different opinion. Not

been made by the Minister earlier in the peace that the MOUbng after the foregoing letter was written, the Tuna Boat

had no place, then the history of this matter might have bee@wners Association again wrote to the Minister on 24

markedly different and much more acceptable in its ultimatéctober 1996, stating:

outcome. Honouring the MOU has always been an article of faith to the
However, in spite of the Minister’s assertions that he haduna industry. It has resulted in us doing things we might not be able

no interest in the MOU, which | will further consider later, to normally commercially justify.

the MOU continued to play a large part in correspondencéwould be interested to know just what those things were that

between the Minister and the Tuna Boat Owners Associatiorwere not commercially justified. The department continued

between the Minister and his department, between thg lobby the Minister on the problems of honouring the MOU.

Minister and the Premier and between the Minister and th©ne memo from the Director of Fisheries dated 28 October

Marine Scale Pilchard Fishermen's Association. This1996 states:

correspondence continues today. On 31 July 1996 the adoption of the MOU would threaten the transparent and

Minister's Chief of Staff sent a memo to the Premier’s Chiefconsultative process that SA is renowned for and would result in

Political Adviser stating: widespread dissent and lobbying from the fishing industry. . . in

- . . . eneral.
| understand my Minister has discussed this issue with th(gJ

Premier at least briefly and | would appreciate it if we could discusdf the Minister for Primary Industries consistently told his
the potential difficulties surrounding the MOU commitment and thedepartment that the MOU had no place in the management
opposition to the MOU from industry sectors and our departmentf the fishery, why was his department sending him so many
That does not sound to me like an unequivocal undertakingninutes and memos warning about the MOU?
to ignore the MOU, a position the Minister told us in the  Members interjecting:
Estimates two weeks ago that he consistently took. The Hon. P. HOLLOWAY: It certainly doesn’t. They
Also at this time the Minister sought a Crown Law opinion were extremely strong words from a departmental adviser to
on the MOU. ltis clear that the advice was that the agreemerat Minister, who says he did not support the MOU. Incidental-
was not legally binding. However, the fact that the Ministerly, that adviser left soon thereafter. Towards the end of 1996,
felt the need to seek Crown Law advice on this matter is ghe stock assessment of the pilchard fishery showed that the
clear indication that its position within the management of thegpopulation was low. This was around about the time of the
fishery was substantial. pilchard kill, the cause of which is still subject to dispute.
The memorandum of understanding has been bitterlyhile this was disputed by the Tuna Boat Owners Associa-
opposed by most of the original pilchard fishers who fear fotion, the decision was made to continue the status quo for
their livelihood because of the terms of the MOU. Looking1997.
at the MOU in its strictest terms, if it is followed, | think the ~ So, things were quiet for a while during 1997, but they
tuna boat owners would have the power to increase thepicked up again close to the State election in October, when
access to the pilchard fishery by catching feed for their owiit became apparent that the Tuna Boat Owners Association
farms. The tuna boat owners have substantial market powdrad not forgotten the Government’s promise to it. In a letter
At this stage the only outlet for the pilchards that are caughto the Minister dated 5 September 1997, it stated:
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The tuna farmers have received numerous commitments fromthe It is important to look more closely at what the Minister
Government, including yourself— actually said during the Estimates Committees. In relation to
this is the current Minister for Primary Industries— the MOU, which is at the heart of this whole controversy, the

that the commitment to the MOU for 2 500 tonnes will be honoured Minister stated:

In November 1997, the pilchard fishery working group. . I have consistently said that whilst | am the Minister the MOU
. ’ | .

decided that the total allowable catch for 1998 would be" "2/® "© Place inthe management of fisheries

11 500 tonnes, based on a SARDI investigation that showeter, the Minister stated:

pilchard stock had increased markedly. The events of this | think Brian Jeffriess of the ATBOA mentioned (to the ERD

meeting continue to be a source of controversy, with allega(-:tomm'tt?e) thaﬁ.the (ﬁTB.OA gt"ﬂ“’”etuﬁr?” &‘SB’“”'Ster at aVerBé el?rly

. . . age as 1ar as nis aanering at all to the was concerned. It was

tions of intimidation and threats. Indeed, some of these wer%Ways made clear by me to everyone that | would not uphoid any

made during a meeting of the ERD Committee, at which IMou.

e question is just to whom the Minister made this clear. |

h R . . X 'have quoted documentation as recently as September last

investigation into this whole issue in the future, and 1100kyearfour weeks before the last election—that shows that

forward to '.ts consideration O.f the mgtter. the tuna boat owners still believe that the MOU should be
_Butthe final recommendation, which was accepted by thg yhe|q. Letters consistently refer to the Minister at least

Minister, was that 2 500 tonnes of the 11 500 tonne tot aving regard to the MOU. The pilchard fishery working

allowable Cat]?h be ?Iloc?‘ted o thehTung Boat OK"”?{ arty was well aware of the MOU and there is no indication
Association of Australia. The Minister has since said that hey gl that the Minister gave it any indication that, as far as he

had no involvementin the decisions of the working group andy a5 concerned, the MOU wouid have no place in fisheries
that he had put alternative arrangements to them which hemanagement. | have pointed out how, in many of the
peen rejected. That may well be true, but what th? a.rgume%cuments that | tabled the other day, his own department has
ignores is that the Tuna Boat Owners Association hag,qsistently recommended against the MOU. So, if the
received exactly what it wanted, after lobbying for someysinister made it clear and it was so obvious, why did all this
years. It also ignores the fact that, in spite of the Minister'syiscyssion continue? Why did he seek legal advice and why
stating recently that he had consistently said that the MOY ove the Tuna Boat Owners Association and the other
would have no place in the management of fisheries, thgotagonists been consistently writing to the Minister about
reality is that documentation as late as September last yegyis issue? If the Minister had made just one public statement

shows that the Tuna Boat Owners Association still had ag,at the MOU had no place, that should have been the end of
expectation that the MOU would somehow be honoured by, o matter. Unfortunately. He did not.

the Government. The new Deputy Premier, who is Minister for Primary

Since the allocation was made, the Minister has.attempteﬂdustries, Natural Resources and Regional Development,
to defend the decision by stating that it was not his but thalpq g fully explain his statements to Parliament in relation
of the working group. Further, the decision to allow the Tungy, s fishery, given the apparent contradictions in what he
Boat Owners Association to aI_Io_cate amongst Its OWNqiq and what has been borne out by correspondence on the
members is said also to be a decision of the working groupyatter. There is also the issue that this allocation actually
The Minister failed to explain how and why he allowed this e 4 ches the objectives of the Act in that it does not achieve,
authority to be given to the Tuna Boat Owners Associationag per section 20 of the Act, the equitable distribution of
This question was put to the Minister during Estimates anisheries management resources. The Minister has effectively
my colleague in another place has just received the reply, igjjo\ed the Tuna Boat Owners Association to make its own
which the Minister states: allocation. That in itself may breach the Act, as this deleg-

I have accepted this advice as part of the 1998 managemegtion must be in writing, and the Minister stated in the

arrangements only. Boats nominated by the ATBOA [Australia ;
Tuna Boat Owners Association] are forwarded to the Director Or}correspondence that | read earlier that he had not delegated

Fisheries for his consideration. The Director then approves or rejecuthority. _ o
that advice. There has been no delegation of the powers of the However, by allowing the Tuna Boat Owners Association

Fisheries Act. . to the ATBOA. to make its own allocation, the Minister has opened the door
Unfortunately, there appears to be a nod and a wink. DurinéP allow other fisheries to do the same. This allocation is not
Estimates when the Minister was asked about how exactly thequitable as it gives the opportunity for some members to
Tuna Boat Owners Association would divide up thisdouble-dip, that is, gain more than one quota through this
2 500 tonne quota, he said: unfair and inequitable distribution. | said earlier that there
The principles of the allocation within the ATBOA was not my Were 14 original fishermen, of whom seven were members
decision but a decision of the pilchard working party. It is up to theOf the Tuna Boat Owners Association. With the extra quotas
ATBOA how it splits it up within guidelines put forward by the that have been allocated, at least one of the 14 original
pilchard working party. pilchard fishermen has received an additional quota. How can
The point | wish to make about this decision is that, in spitethis possibly conform with section 20(b) of the Act, which |
of the chequered and unsavoury history of the MOU—whichread out earlier and which states that the allocation of
really is no way to run a fishery—the end result is that thidisheries must be equitable, when one of the 14 is getting
Government has adopted what that MOU said. The Ministemore than the other fishermen? Not only do we have a
has basically abrogated his powers under the Fisheries Adecision which matches exactly an agreement made some
and allowed this particularly influential and wealthy groupyears ago between the Government and the Tuna Boat
of fishers to determine allocations within their associationOwners Association but we also have these inequities which
| believe that that is a complete derogation of the Fisheriepotentially breach the Act.
Act and that it sets an absolutely appalling example for In relation to the Minister’s assertion that the MOU had
fisheries management in this State. no impact on the 1998 allocation, it is important to restate a
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point made earlier. On 24 December 1993 in a letter fromthe These new fishermen, these new entrants to the industry,
Tuna Boat Owners Association to the then Minister forare not required to have a marine scale fisheries licence. What
Primary Industries, the Tuna Boat Owners Associatioris so undesirable about this decision is that the Government
requested that 2 500 tonnes be allocated to the associatidras now created a two-tiered fishery. Within this fishery there
with the individual allocations to be decided in consultationare two sorts of entrants: one group that has to pay the quite
with the Tuna Boat Owners Association. In fact, the associaexpensive fees to get licences; and another group which is not
tion has eventually been granted that request. Indeed, timequired to get those licences and which got its allocation
members of that association have been given the power &bsolutely free. The handful of individuals who got that
decide between themselves who should be given an alloceence include some of the wealthiest people in this State,
tion, with the Minister rubber-stamping the decision. and that is something that the Government will find hard to

Itis interesting that, under a Minister who stated that thdUStify to the taxpayers of this State. There is widespread
MOU would have no place in the management of fisheriesconcern in the fishing industry about the sort of precedent that

that he had never agreed to it and never would, the Tuna BoHtiS decision will set.
Owners Association has come out with an allocation thatis The reason | pursued this matter in such great detail—and
identical to the one that was originally sought under earliet apologise to members of the Council for keeping them so
negotiations as a result of the MOU. If anything, it has comdong—is that | believe it is extremely important, because the
out better. The Minister will no doubt continue to deny thatprecedent this decision has set must be negated; it must never
the MOU was part of his decision to allocate the additionahappen again. The MOU process is entirely inappropriate for
2 500 tonnes to the Tuna Boat Owners Association. In statinthe management of fisheries. To that extent, | agree with the
that the decision to allow the Tuna Boat Owners Associatiofinister for Primary Industries when he says that: it must
to allocate the quota amongst its members was not his but tHgver happen again. | only regret that the Minister for
working group’s, he is not able to show how the authority toPrimary Industries had not made that clear when he first took
allow this type of allocation was delegated by him. Theup the portfolio two or three years ago. Even more, | wish
Minister has also not yet shown how this decision does ndhat the ultimate decision had not reflected the MOU. While
breach the objectives of the Act to allow an equitablethe Minister might regret it, it is unfortunate that the ultimate
distribution of the resources. decision exactly mirrors what was guaranteed under that
What we have before us in reality is a very powerfuIMOU process. Finally, there is no place in fisheries manage-

organisation pressuring a Government to adhere to atWentforatwo-tlered fishery, where different participants are

agreement made almost five years earlier with no referenc{éeated quite differently. Justice must not only be done but

to any objectives in any Act, let alone the Fisheries Act. we N to be done, and that i not happening now.

also have a Government which, although it has been advised !t 9ives me some comfort that, as a result of this matter
that legally the MOU is not binding, has allocated the quota?®ing pursued—not just over recent months but in the past by
as agreed at the first possible opportunity. | believe that thig"y colleague the Hon. Ron Roberts—we had during the ERD
deal sets an extremely bad precedent for the fishing indust§Pmmittee hearings, Mr Brian Jeffriess from the ATBOA,
in South Australia as it shows that the Government can bgaing that he would not want to be part of any process again.
pressured through negotiation into giving fishery allocations//eé Now have the Minister on the public record for the first
We know that a great deal of pressure has been placed on tH@€ saying that he also believes the MOU has no place in the

Minister to grant this allocation and, finally in 1998, it has got!iSheries. Hooray! It took a long time to get to that point. Let
what it wanted. us hope that we never again in the fisheries industry see such

. . a preelection deal which has created so many problems for
In all this episode | do not place any blame on the Tungy,o fishery industry in this State.

Boat Owners Association for this situation. It was simply
seeking to gain a good deal for the members of the associ
tion, and it was able to do so: that is the association’s jo
They were effective, and they are an important part of th
economy of this State. They are quite entitled to lobby an
apply as much pressure as they can to get their way. Ho
ever, it is the Minister’s duty to ensure that the objectives o

_ I conclude by saying that | see no problem with groups of
Ishers such as ATBOA lobbying strongly for its industry. It
has done nothing more than would be expected of it by its
d‘nembers. This whole exercise of this 1993 preelection deal
ind the subsequent events over the past four years do this
overnment and a series of Ministers no credit whatsoever.
the Fisheries Act—and, indeed, the objectives of goo nmy view, many bad decisions have been made by F'is.heries
' ! inisters down the years, and that includes some Ministers

fisheries management in this State—are upheld, and | belie .
he has not done so. Contrary to what the Governmer){{'om my own Party, but none has made a decision anywhere
pear as bad as this decision.

obviously believes, it has a responsibility to taxpayers. Wha
explanation can the Government give the taxpayers of this .
State for the free allocation of 2 500 tonnes of pilchgres h Tdhethon. T. CROTHERS secured the adjournment of
annunthat it has granted to the Australian Tuna Boat Ownerdhe debate.

Association? As | said, this quota is worth many millions of

dollars. In the Government papers | tabled the other day on JOINT COMMITTEE ON TRANSPORT SAFETY

this issue, it was estimated that, if that had gone to public . . . :
tender, this Government could have raised at least Adiourned debate on motion of Hon. Diana Laidlaw:
$600 000—and that is a very conservative figure—from the 1. That, in the opinion of this Council, a joint committee be
tender of those quotas. The fact that the Government happointed to inquire into and report upon all matters relating to
chosen not to do it means that $600 000 will be denied t§a1SPOrt safety in the State;

. . - 2. That, in the event of the joint committee being appointed, the
schools and hospitals in this State. Instead, the value of thpﬁf@gislative Council be represented thereon by three members, of

licences has gone to four of the wealthiest people in thigyhom two shall form a quorum of Council members necessary to be
State. present at all sittings of the committee;
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3. That Joint Standing Order 6 be so far suspended as to entitls necessarily all perception or necessarily valid—that

the Chairman to vote on every question, but when the votes are equabelaide drivers are the worst in Australia, if not the world.
the Chairman shall have also a casting vote; and The Hon. Sandra Kanck interjecting:

4. That a message be sent to the House of Assembly transmitting . :
the foregoing resolution and requesting its concurrence thereto; Th'.e Hon. DIANA LAIDLAW' . I think  the worst
experience | ever had was in Cairo.

which the Hon. Carolyn Pickles had moved to amend by Members interjecting:
leaving out paragraph 3. The Hon. DIANA LAIDLAW:  Yes, we all know of
(Continued from 2 July. Page 940.) places that are worse than Adelaide—
The PRESIDENT: Order! The Minister should stick to
The Hon. DIANA LAIDLAW (Minister for Transport the motion.
and Urban Planning): | thank the Hon. Carolyn Picklesand ~ The Hon. DIANA LAIDLAW:  This is useful to the
the Hon. Sandra Kanck for contributing to the debate on thilebate. We have to be very confident that, in terms of the
motion. | note that the Hon. Sandra Kanck was a bit lukeperceptions of driving training, we are providing the best,
warm in her support. Her preference is that this matter b&éecause it has such a marked influence on transport, safety
dealt with by a standing committee which, | think, puts outand the road toll in general. The collection of blood is an
the challenge, quite reasonably so, that the Environmenigsue that the Hon. Carolyn Pickles mentioned, and | would
Resources and Development Committee, which has aupportlooking at that sort of issue. Community road safety
transport reference, could consider this the other option. Was another issue that the Hon. Carolyn Pickles mentioned.
may have mentioned the Social Development Committee, buitwould be very surprised if the Hon. Sandra Kanck did not
that is rather bogged down at the moment with the euthanasizave many views on many subjects that she wished to explore
reference, and may be for some time. and, of course, that would keep us extremely busy as well. |
| am not committed to a long-term select committeethank all members for their contributions and for their

process to address this issue. What | do want—irrespectiv&!PPOrt. ) i _

of the processes of the Parliament—on a joint Legislative Amendment carried; motion as amended carried.
Council and House of Assembly basis, is consideration of

some of the important issues in r):)ad safety. There are plenty EDUCATION (GOVERNMENT SCHOOL

of examples around Australia where members of Parliament CLOSURES AND AMALGAMATIONS)
canvass these issues and bipartisan support is gained. In this AMENDMENT BILL
area of road safety, taking into account the challenges that we

must confront, both legislatively and in terms of enforcement, . Received from the House of Assembly and read a first

members of Parliament working together on these mattertlsme'

would be an advantage. _ POLICE (COMPLAINTS AND DISCIPLINARY
| also think that there are calls from the community at PROCEEDINGS) (MISCELLANEOUS)

large to see members of Parliament generally approach more AMENDMENT BILL

issues in such a manner, and | would then, in this sense,

highlight to the Hon. Carolyn Pickles that | will be supporting  Received from the House of Assembly and read a first
her amendment to delete the chairperson’s casting vote. Sintiene.

moving this motion, | have specifically spoken to the chairs The Hon. K.T. GRIFFIN (Attorney-General): | move:

of committees in the New South Wales and Victorian That this Bill be now read a second time.

Parliaments, and | have determined that on not one occasioseek leave to have the second reading explanation inserted
where those committees have been reporting—and they hairgHansardwithout my reading it.

been established for some years—has a minority or majority Leave granted.

report been provided. _ This Bill makes three amendments to fPalice (Complaints and
That was my concern when drawing up the original termdisciplinary Proceedings) Act 1985

of reference. | support that amendment. | highlight, too, that, _The first amendment is to section 32@)(i)(E). Section 32

in terms of the composition of the committee further[?)rowdesforthe Pol_lce ComplqmtsAu_thontyto r_nake an assessment
in ; P . y and recommendation in relation to investigations by the internal
discussion has taken place since the honourable membggestigation branch into a complaint about a member of the police
spoke. Itis still proposed that there be three members frorforce. The Authority is required to notify the Commissioner of his
this place—one Government, one Opposition, one Demgassessment of the conduct of a member of the police force. Section

2 lists alternatives against which the Authority is to make his
crat—and from the Lower House two Government member ssessment. Section 3@)1)(E) provides that the Authority must

and one Opposition member. That generally reflects th@otify the Commissioner of his or her assessment of whether any
wishes of all members. | have certainly spoken to theconduct of a member of the police force “was otherwise, in all the
Independents in the Lower House who said they do not wisﬁ'rC%an;aT_CGSA WfOf]gt"_- has lond b duith the breadh

; e Police Association has long been concerned with the brea
f[O serve, which does not mean that they do not have a d uncertain meaning of this provision. The Association argues that
interest. In some references they may well make representg-s impossible for a member of the police force to know what
tions. conduct might be encompassed by the provision.

The member for Chaffey, Karlene Maywald, specifically The other alternatives listed in section 3Z&)ji) are expressed
. - ’ . in broad terms and it is difficult to see what conduct which was
said that, in terms of the rural road strategy that is now befo,rfﬁtended to be caught by (E) would not be caught under another

the ERD committee of which she is a member, she isiternative in the sub-section. In these circumstances there does not
participating strongly and has an active interest. An indicatiorseem to be any reason to retain (E) and by deleting it uncertainty will
not to serve is not an indication of lack of interest. A varietyPe removed.

; The next amendment is to section 39(3) of the Act. Section 39
of matters should come before the committee. | am very kee\'f\}hich deals with charges in respect of breaches of discipline by

to see the whole issue of driver training fully exploredpojice. Section 39(3) requires the Police Disciplinary Tribunal to be
because there is a universal view—and | do not think that itatisfied beyond reasonable doubt that a member has committed a
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breach of discipline before finding a charge proven. The amendmeaiuthorises disclosure of such information in certain specified circum-

changes the test from proof beyond reasonable doubt to proof on tances, one of which is that a court requires the disclosure in the

balance of probabilities. Proof on the balance of probabilities is thénterests of justice. This ground for disclosure is narrowed by the

usual standard of proof in disciplinary proceedings and is thelause so that the court must be satisfied that there are special

standard of proof in police disciplinary proceedings in all otherreasons for ordering the disclosure and that the interests of justice

jurisdictions in Australia. cannot adequately be served except by the making of such an order.
The change in the burden of proof in police disciplinary pro-

ceedings is necessary to ensure that the disciplinary process is not The Hon. P. HOLLOWAY secured the adjournment of

thwarted because something cannot be proved beyond reasonaflgy gepate

doubt. It is acknowledged that the outcome of disciplinary pro- ’

ceedings can be very serious for an officer but it is also a very

serious matter for officers who should be disciplined, or even POLICE BILL
dismissed, to avoid any penalty because a matter cannot be proved ) )
beyond reasonable doubt. Received from the House of Assembly and read a first

The change in the burden of proof will mean that the Tribunaltime.
will have to determine disciplinary charges having regard to the  The Hon. K.T. GRIFFIN (Attorney-General): | move:
principles set out by the High Court Briginshaw v Briginshaw A .
(1938) 60 C.L.R. 336. IBriginshawthe High Court said thata _1hat this Bill be now read a second time.
Tribunal, in determining the issues on the balance of probabilities|, Seek leave to have the second reading explanation inserted
must determine whether the issues have been proved to the reasgm-Hansardwithout my reading it.
able satisfaction of the Tribunal, bearing in mind the seriousness of

C - g 1T Leave granted.

the allegations made, the inherent unlikelihood of an occurrence of o ) . L
a given description, or the gravity of the consequences flowing from  The present legislation governing the South Australia Police is
a particular finding. Th8riginshawtest is a process to used within the Police Act 1952. The structure of that legislation has remained
the civil standard of proof on the balance of probabilities. The mordasically untouched over the years. The legislation provides for a
serious the issue, the more demanding is the process by whi¢fgid management system, it does not reflect human resource
reasonable satisfaction is attained. management needs or indeed even reflect the changes in the work

The third amendment is to section 48(J) Section 48 deals with  Of the police over the years. )
the divulging of information obtained in the course of the investiga-  1his Bill makes significant changes in the management of South
tion of a complaint. Section 48(4) provides that a ‘prescribed officerAustralia Police, changes which are long overdue and which will

is not prevented from divulging or communicating information in 9ive South Australia Police a modern management structure which
proceedings before a court. establishes a basis for performance management. The Bill provides
This provision was amended in 1996 to provide that it must be? flexible management system for the deployment and use of all
in the interests of justice before the court can require the informatiof’€mbers of South Australia Police. It introduces a professional
to be divulged. This change was a result of defence counsdlonduct and disciplinary system to streamline the processing of
conducting fishing expeditions’ in the hope of finding somethingMisconduct issues to allow greater focus to be placed on the
in Police Complaints Authority files that would discredit police investigation and prosecution of serious conduct matters and stream-
witnesses in criminal trials. These “fishing expeditions” arellneshprom?_tlonal appomtmer&ts arll_d appealsl. . ‘
disruptive not only to the Authority and the police but also to the, The Police Act 1952 and Police Regulations 1982 refer to

trials of criminal matters when subpoenas are sought as a matter g%ggember of the police force’, ‘police force’ and *force’. There has
to trial. een a declining use of the word ‘force’ over recent years. The word

wiorce’ was appropriate when a police force was commissioned to

‘Fishing expeditions’ have not ceased and the provision is no ide th A it 1 in th | A d i
further amended to require applicants to satisfy the court that thefd/OV/C€ th€ main security Torce in the colony. A modern police
gtganisation has little in common with military style police forces

are special reasons requiring the making of an order and the intere h A bt

of justice cannot be adequately served except by making the ordetet UP at the turn of the century. This has been recognised within the

Where the information in the files is necessary to ensure that justica0Uth Australia Police for some time and the name South Australia
olice, or SAPOL, has been used without the word ‘force’. South

is done the information will be made available to the defence bu . N - Al
ustralia Police is used, for example, on the identification patches

om)(ttn]e;y be that the need for more amendments toRhlice WO on police uniforms, internal manuals and police letterhead. This
change in the name is now recognised in the legislation.

(COTpra'}?tS and DlschE)IInary Procevfd;?gs) Actdlgﬁ’liierggs asa . " The changes in the concept of policing are also reflected in clause
rsetsel\jéﬁst h? tL?g'ngoﬂlé ﬁaAcger::e;ﬁntgmgrllrgjgljﬂuenm(ser(tgnege gmr:érllt f the bill which sets out the purposes of South Australia Police.
. ppen, any e purpose of the police is presently set outin regulation 7 and has

by amendments to tgfp?a{ugtriobggcsceigﬁrsaetg Bill not been changed since 1982. The purposes set out in clause 5 reflect
Clause 1: Short title the changing roles and functions of police with particular emphasis
. Ny on the services provided to the community.
This clause IS formal. Clauses 6, 7 and 8 deal with the control and management of
Clause 2: Commencement ) . South Australia Police. Clause 6 provides that the Commissioner is
The measure is to commence on a day to be fixed by proclamatiofesponsible for the control and management of South Australia
Clause 3: Amendment of s. 32—Authority to make assessmeplice, subject to the directions of the Minister. Clause 7 provides
and recommendations in relation to investigations by internalhat the Minister may not give directions to the Commissioner in
investigation branch o relation to the appointment, assignment, transfer, remuneration,
An investigation into police conduct under the principal Act resultsdiscipline or termination of a particular person. Clause 7 is similar
in an assessment by the Police Complaints Authority of whether thgy section 15 of the Public Sector Management Act 1995 which
conduct of the police officer concerned was at fault in any of aprovides a framework within which public servants are engaged and
number of ways listed in section 32(a)(i). The ‘catch-all’ thatthe  management occurs. Clause 8 provides that any directions the
conduct was wrong in some unspecified way is removed from thijinister gives to the Commissioner in relation to enforcement of a
provision by the clause as it is considered that the precedingaw or law enforcement methods, policies, priorities and resources
provisions exhaustively list the ways in which police conduct mightmust be published in the Gazette and laid before Parliament.

be viewed as being wrong. _ These provisions differ from the existing provisions relating to
_ Clause 4: Amendment of s. 39—Charges in respect of breach @fie control and management of the police force. Section 21 of the
discipline Police Act 1952 provides that the Commissioner is subject to

Section 39 of the principal Act currently requires that the Policedirections of the Governor and all directions must be published in
Disciplinary Tribunal must determine whether a police officer hasthe Gazette and laid before Parliament.
been guilty of a breach of discipline according to the criminal law It is difficult to see why the Commissioner of Police should not
burden of beyond reasonable doubt. The clause substitutes for thie responsible to the Minister for the management of the South
the non-criminal law burden of the balance of probabilities. Australia Police in the same way as Public Sector Chief Executives
Clause 5: Amendment of s. 48—Secrecy are responsible to their Minsters for the management of their
Section 48 prevents the unauthorised disclosure of informatioepartments. At the same time the obligation of the police to obey
gained through an investigation under the principal Act. The sectiotheir oath to uphold the law and their independent discretion to
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investigate and prosecute breaches of the law must be recognised. The powers and responsibilities of community constables are set
However, as the 1970 Royal Commission Report on the Septembeut in Part 4, Division 2 of the Bill.
Moratorium Demonstration recognised there may be times where The present Act and Regulations are very prescriptive in their
advice and direction on law enforcement are to be expected from thepproach to disciplinary matters. What is needed today is an
Minister. The Royal Commission said that in such cases there shoultpproach which promotes professional standards being supported by
be no doubt whatever as to the advice or direction tendered. It shoulll members of the organisation and which provides for diverse
therefore be in writing and tabled in Parliament. These amendmentsrategies to deal with people not upholding professional standards.
are in accordance with the recommendations of the Royal Misconduct and discipline is dealt with in Part 6 of the Bill.
Commission. Clause 37 provides for a Code of Conduct to be established by
The provisions in the present Act providing for the appointmentregulation. A two tiered disciplinary procedure is provided for. Major
of the Commissioner, Deputy Commissioner and Assistant Commignisconduct will be dealt with by the Police Disciplinary Tribunal
sioners have all recently been updated and are repeated in this Biéistablished under the Police (Complaints and Disciplinary Proceed-
There is, however, one change in the appointment of Assistanngs) Act 1985. Minor misconduct will be dealt through informal
Commissioners to which | draw honourable members’ attentioninquiry under clause 42. The standard of proof in an informal inquiry
Under the present provisions Assistant Commissioners are appointéal determining that a breach of the Code has been made is proof on
by the Governor. Under clause 15 the appointments are made by thige balance of probabilities. A finding on an informal inquiry can be
Commissioner. This is in line with the appointments at a similarreviewed under clause 43. Action which may taken in relation to a
executive level under the Public Service Management Act. person as a result of a determination of an informal inquiry is set out
The involvement of the Governor in appointments under the Acin clause 42(3).
has been removed in other appointments as well. The Governor will Criminal behaviour by members of S.A. Police will continue to
no longer appoint the police medical officers. Police Officers will no be dealt with in the criminal justice system. The Commissioner is
longer receive a Commission from the Governor either when thegiven the power in Clause 41 to suspend members who are charged
are first promoted to the rank of officer or each time they are prowith an offence or a breach of the Code. Where a suspension is
moted as they now do. This change requires that officers are nigvoked, the member will be entitled to any remuneration and accrual
longer called commissioned officers but just officers. The abolitionof rights withheld during the period of suspension.
of commissions within the South Australia Police reflects the Clause 46 provides some flexibility for the Commissioner of
position in other jurisdictions in Australia. The current provisions Police to manage unsatisfactory performance by transferring a
technically allow the Government to control these appointments bunember to a position of the same or a lower rank or by terminating
the practice now (which has been the practice for many years) is tive appointment of the member. No appointment can be terminated
pass the recommendations of the Commissioner more as a formalignless the member has been allowed a period of at least three months
than actually interfering in what are management issues within thto improve his or her performance and a panel of persons has con-
responsibility of the Commissioner. firmed that the processes and assessments made conformed to the
Clause 10 of the bill establishes a human resource managemeigquirements of the provision and were reasonable in the circum-
philosophy as a basis for all actions concerning human resourcgances. ) .
management issues. The Commissioner must ensure that manage- The Police Appeal Board and the Promotions Review Board are
ment practices are followed with respect to the matters enumeratégplaced by a one person Police Review Tribunal comprising a Judge
in clause 10(1) and the personnel management practices enumeragédghe District Court. The Police Appeal Board hears appeals against
in clause 10(2) the termination of_ the services of a member and'the Promotion
Recent amendments to the Police Act 1952 provided for thd?eview Board, as its name indicates, hears promotion appeals. The
appointment of Assistant Commissioners on contractual termg2roposed single person Review Tribunal is intended to streamline
Provision is now made in clause 23 for the appointment of officerghe process and promote consistency in decisions.
on term appointments. The clause also provides for the appointment This Bill is an important measure with which recognises the role
of persons who are not members of South Australia Police to th€f the police in today’s society, which will promote the effective
rank of senior constable or above on term appointments_ managemen_t of _SOUth AUSFra“a Police and will assist the C_OmmlS-
This provision will give the Commissioner flexibility to identify Sioner of Police in responding to the needs of the community.
specific positions which require the direction of specific resources _In introducing the Bill now the Government does not intend to
to provide specific outcomes within given parameters. pre-empt the enterprise bargaining process which is in train at the

Where an existing member of South Australia Police is appointe°Ment. The purpose in tabling the Bill now is to give people time
on a term appointment to a position and the conditions of th 0 consider it while the Budget process is taking place. If there is

appointment do not otherwise provide, the person will, on not beingdreement between the Police Association and the Commissioner
reappointed at the end of the term, be entitled to an appointment hich suggests that changes to the Bill are needed then changes can

the same rank the person held before being first appointed for a ter ade.
for a specific purpose to a specific position.

Under the existing Act and Regulations appointments of
commissioned officerg are to a partigular positio%? This is not a . _ PRELIMINARY
feature of this bill and it is intended that promotion to a rank will be _,Clause 1: Short title
based on the generic competencies identified as being common 18IS clause is formal.
a particular rank. A promotion to a particular position will only be __Clause 2: Commencement
made when the position has been identified as one of a speciali§is clause provides for commencement of the measure on a day to
nature. Clause 47 allows the Commissioner to transfer a memb@e fixed by proclamation.
from the member’s current position to another position. Appoint-_ Clause 3: Interpretation . .
ments to a rank as opposed to a position, together with the ability t§his clause is an interpretation provision. Among other terms it
transfer a member to another position, will promote organisationafiefines "minor misconduct” as a conduct of a kind agreed or
efficiency by permitting the commissioner to move officers for determined to constitute minor mIS(.?OI"IdUCt, and set out in a notice
organisational efficiency, management development needs and af@ipled before both Houses of Parliament, under section 3 of the
corruption strategies. A member aggrieved by a transfer underolice (Complaints and Disciplinary Proceedings) Act 1985
Clause 47 will be able to have his or her grievance dealt with in PART 2
accordance with a process specified in general orders. Another . GENERAL
provision which provides the Commissioner with flexibility in the ~ Clause 4: Composition of police
deployment of members is clause 50 which removes the right td'his clause sets out the persons who constigeath Australia
review the merit of appointees to positions above the rank oPolice(or S.A. Policé.
inspector. This is not dissimilar from the Public Sector Management Clause 5: Purpose of police
Act 1995 provisions relating to executive level appointments. This clause provides that the purpose of S.A. Police is to reassure

Clause 24 makes provision for the appointment of communityand protect the community in relation to crime and disorder by the
constables. These are the same as what are called police aides ungksivision of services to—
the present Act. Clause 24(2) provides that the Commissioner of - uphold the law; and
Police can give a community constable position and its occupanta - preserve the peace; and
title that reflects an area of limitation or other characteristic of the - prevent crime; and
position. - assist the public in emergency situations; and

Explanation of Clauses
PART 1



Thursday 9 July 1998 LEGISLATIVE COUNCIL 1019

co-ordinate and manage responses to emergencies; and This clause provides that the conditions of appointment of the

regulate road use and prevent vehicle collisions. Deputy Commissioner or an Assistant Commissioner are subject to
Clause 6: Commissioner responsible for control and managemerg contract between the Deputy or Assistant Commissioner and the
of police Commissioner. That contract must provide, among other things, that

This clause provides that the Commissioner of Police is responsiblée Deputy or Assistant Commissioner is appointed for a term not
for the control and management of S.A. Police, subject to the othegxceeding five years specified in the contract (and can be reappoint-

provisions of the measure and any directions of the Minister. ed) and that the Deputy or Assistant Commissioner is to meet
Clause 7: Exclusion of directions in relation to employment ofperformance standards set by the Commissioner. A decision whether
particular persons to reappoint must be notified to the Deputy or Assistant Commis-

No Ministerial direction is, however, to be given in relation to the sioner not less than three months before the end of his or her term.
appointment, transfer, remuneration, discipline or termination of a  The contract may provide that an Assistant Commissioner is

particular person. entitled to another appointment in the police force at the end of his
Clause 8: Certain directions to Commissioner to be Gazetted an@r her term if he or she is not reappointed as Assistant Commis-
laid before Parliament sioner. If an Assistant Commissioner is not reappointed and the

This clause requires the Minister @azetteand table before both ~contract does not provide otherwise, he or she is entitled to be

Houses of Parliament every direction given to the Commissioner iiPPointed to a position in the police force of the same rank as he or

relation to enforcement of a law or law enforcement methodsshe previously held (if any). _ o

policies, priorities or resources. The direction mustGxezetted Clause 17: Termination of appointment of Commissioner or

within eight days and tabled within six sitting days of the date of theDeputy or Assistant Commissioner

direction. This clause empowers the Governor to terminate the appointment of
Clause 9: Commissioner also responsible for control andthe Commissioner or the Deputy Commissioner and the Com-

management of police cadets and police medical officers missioner to terminate the appointment of an Assistant Commission-

This clause provides that the Commissioner of Police is als@’ and sets out the grounds on which such action may be taken.

responsible for the control and management of police cadets anthose grounds include misconduct and failing to carry out duties
police medical officers. satisfactorily or to the performance standards specified in the

Clause 10: General management aims and standards contract of appointment. The reasons for a decision to terminate the

This clause sets out general management aims and standards of SBRPointment of the Commissioner must be tabled in Parliament.
Police. It requires the Commissioner to ensure that management Clause 18: Resignation .
practices are followed that are directed towards, among other thinggnder this clause, the Commissioner or the Deputy Commissioner
the effective, responsive and efficient delivery of services and théay resign by not less than three months notice in writing to the
full utilisation of the abilities of all personnel.’It also requires the Minister and an Assistant Commissioner may resign by not less than
Commissioner to ensure, with respect to personal management, tHgfee months notice in writing to the Commissioner (unless shorter
practices are followed under which (among other things) selectiofiotice is accepted by the Minister or the Commissioner).
processes are based on merit, officers and employees are treated Clause 19: Delegation o . .

fairly and consistently and there is no unlawful discrimination. ~ This clause empowers the Commissioner to delegate in writing any

Clause 11: Orders of his or her powers or functions.
This clause empowers the Commissioner to give general or special PART 4
orders concerning the control and management of S.A. Police, police OTHER MEMBERS OF S.A. POLICE

cadets and police medical officers, including orders concerning ~ DIVISION 1—APPOINTMENT AND RESIGNATION

duties, appointment and promotions. These orders are not subordi- Clause 20: Appointment of officers

nate legislation and may be varied or revoked by the CommissioneFhis clause empowers the Commissioner to appoint commanders,
The power of the Commissioner to give binding orders or directionsuperintendents, inspectors and other officers of police.

is not restricted by this power to make general or special orders or Clause 21: Appointment of sergeants and constables

by the contents of any general or special orders. This clause empowers the Commissioner to appoint sergeants and
PART 3 constables.
COMMISSIONER, DEPUTY COMMISSIONER AND Clause 22: Further division of ranks
ASSISTANT COMMISSIONERS This clause would enable the Governor to specify other police ranks
Clause 12: Appointment of Commissioner of Police by regulation.
This clause empowers the Governor to appoint a Commissioner of Clause 23: Term appointments for certain positions
Police. An appointment of an officer or an appointment from outside S.A.
Clause 13: Conditions of Commissioner’s appointment Police to a position of or above the rank of senior constable may,

This clause provides that the conditions of appointment of theinder this clause, be made for a term not exceeding five years and
Commissioner are subject to a contract between the Commissionen such conditions as to remuneration or any other matter as the
and the Premier. That contract must provide, among other things, th@lommissioner considers appropriate. Alternatively, such an
the Commissioner is appointed for a term not exceeding five yeagppointment may be left to be governed by the provisions of the
specified in the contract (and may be reappointed) and must meateasure. The conditions of appointment for a term will prevail over
performance standards as set from time to time by the Minister. Thigconsistent provisions of the measure relating to conditions of
Commissioner must be notified at least three months prior to the engppointment. Provision is made for some other appointment in the
of his or her term whether he or she is to be reappointed. The reasoagent of non-reappointment at the end of a term appointment in the
for a decision not to reappoint must be laid before Parliament. Theame way as for Assistant Commissiorseg clause 16
remuneration specified in the contract is a charge on the Consolidat- Clause 24: Appointment of community police
ed Account. This clause empowers the Commissioner to appoint community
Clause 14: Deputy Commissioner police for the whole or any part of the State. The provision for
This clause empowers the Governor to appoint a Deputy Commissommunity police is in place of the provision under the current Act
sioner who is to exercise such of the powers, authorities, duties arfdr police aides (who will under transitional provisions contained in
functions of the Commissioner as the Commissioner may direct. I6chedule 2 continue as community constables).
the Commissioner is absent from duty or if the office of Commis-  Clause 25: Police oath or affirmation
sioner is vacant, the Deputy Commissioner may exercise th&his clause requires members of S.A. Police to make an oath or
Commissioner’s powers, authorities, duties and functions. affirmation on appointment.
Clause 15: Assistant Commissioners Clause 26: Effect of appointment and oath or affirmation
This clause empowers the Commissioner to appoint Assistartinder this clause a member of S.A. Police is, on appointment and
Commissioners. If the Deputy Commissioner is absent from duty omaking an oath or affirmation, to be taken to have entered into an
if the Deputy Commissioner’s office is vacant, the powers, authori-agreement to serve in S.A. Police until he or she lawfully ceases to
ties, duties and functions of the Deputy Commissioner may bée a member of S.A. Police.
exercised by an Assistant Commissioner nominated by the Commis- Clause 27: Probationary service
sioner (or if that Assistant Commissioner is absent from duty—byThis clause provides that a person’s appointment to a position in S.A.
the most senior Assistant Commissioner on duty at the time).  Police is initially to be on probation for a period (not exceeding two
Clause 16: Conditions of appointment of Deputy and Assistanyears) determined by the Commissioner. If an appointment to a
Commissioners promotional position is brought to an end during a period of
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probation, the member of S.A. Police concerned reverts to his or heermination or suspension of the person’s services or appointment,
previous rank. reduction in pay, transfer to another position and reduction in
Clause 28: Performance standards for officers seniority.
This clause makes it a condition of appointment as an officer below Clause 41: Suspension where charge of offence or breach of
the rank of Assistant Commissioner to meet performance standardgscipline
set from time to time by the Commissioner. This clause empowers the Commissioner to suspend a member of the
Clause 29: Resigning without leave police force or police cadet who is charged with an offence against
This clause makes it an offence for a member of S.A. Police (otheAustralian law or a breach of the Code. The Commissioner can in
than the Commissioner, the Deputy Commissioner or an Assistarippropriate cases suspend the person on making a decision to charge
Commissioner) to resign or relinquish official duties unless he or shéhe person but before the charge is laid. A suspension under this
gives 14 days notice or has the written authority of the Commissionetlause must be revoked by the Commissioner if the person is found
or is physically or mentally incapacitated. The maximum penalty isnot guilty of the offence or breach, or the charge is dismissed or

a fine of $1 250 or three months imprisonment. lapses or is withdrawn (if the person is not at that time charged with
DIVISION 2—SPECIAL PROVISIONS RELATING any other offence).
TO COMMUNITY POLICE Clause 42: Minor misconduct
Clause 30: Powers, responsibilities and immunities of communityrhis clause empowers the Commissioner to determine that a
police suspected breach of the Code involves only minor misconduct and

This clause provides that a community constable’s powers, rew refer the matter to a member of S.A. Police for an informal inquiry
sponsibilities and immunities as a member of S.A. Police force ar@s prescribed by the regulations. This power of the Commissioner

subject to any limitations imposed by the Commissioner. _is subject to the provisions of tiRelice (Complaints and Disciplin-
Clause 31: Suspension or termination of services of communitgry Proceedings) Act 1985
police The member conducting the inquiry must cause to be determined,

This clause empowers the Commissioner to suspend or terminate the the balance of probabilities, whether there was a breach of the
services of a community constable (but not, under this clause, faCode and, if there was, may determine what action should be taken
physical or mental disability or illness without first complying with for that breach. The accused member or cadet must be given the
the requirements of theolice Superannuation Act 19p0 opportunity to make submissions. A report must be made to the

Clause 32: Conditions of employment of community police  Commissioner on the result of the inquiry and any action to be taken
This clause provides that the conditions of employment of aand particulars of those matters must be given to the accused member
community constable may be determined by the Commissioner. or cadet.

PART 5 The most severe action that may be taken in relation to a breach

POLICE CADETS AND POLICE MEDICAL OFFICERS of the Code involving only minor misconduct is the transfer of the

Clause 33: Police Cadets member to another position (without reduction in rank or seniority).
This clause empowers the Commissioner to appoint police cadefs member may also be reprimanded, counselled, educated or trained.
and provides that they are not members of S.A. Police _ No information obtained in relation to the subject matter of the

Clause 34: Suspension or termination of appointment of trainegnquiry during the inquiry may be used in proceedings in respect of
constables o ) a breach of the Code before the Police Disciplinary Tribunal (other
This clause empowers the Commissioner to suspend or terminate tiigan proceedings for providing false information to obstruct the
services of a police cadet at his or her discretion. inquiry).

Clause 35: Resigning without leave Clause 43: Right to apply for review of informal inquiry, etc.

This clause makes it an offence for a police cadet to resign Ofhjs clause provides for the review of the results of an informal
relinquish his or her duties unless he or she has the written authorlmquiry_ The original finding can be challenged on the ground that
of the Commissioner or gives 14 days notice or is incapacitated. Thiye accused member or cadet did not commit the breach concerned
maximum penalty is a fine of $1 250 or three months imprisonmentor there was a serious irregularity in the processes followed. The

Clause 36: Police medical officers _ __ original punishment ordered can be challenged on the ground that
This clause empowers the Governor to appoint a legally qualifie¢t was not warranted by the nature of the breach or in the circum-
medical practitioner to be a police medical officer on terms andstances of the case.

conditions fixed by the Governor. The duties of a police medical  The person conducting the review can order a new inquiry (or
officer are as arranged between the Commissioner and the officegyder that the inquiry be recommenced from a particular stage),

PART 6 affirm or quash any finding or determination reviewed or make a
MISCONDUCT AND DISCIPLINE OF POLICE AND POLICE  determination that should have been made in the first instance.
CADETS A report must be given to the Commissioner and the accused
Clause 37 COde Of COﬂdUCt member or Cadet

This clause empowers the Governor to make regulations establishing Thig right of review excludes a right of appeal under Eotice
a Code of Conduct for the maintenance of professional standards t{g:omplaints and Disciplinary Proceedings) Act 1985
members of S.A. Police and police cadets. The Code may mak Clause 44: Monitoring of informal inquiries, etc.

provision concerning corrupt, improper or discreditable behaviour. is clause requires the Commissioner to cause all informal inquiries

g?ensdsu2rfgvl‘jzredgf(gf?gaﬁ)?[L'f%erhségggagﬁozfgpgﬁ:rntﬂi r?;shawour to minor misconduct to be monitored and reviewed with a view to
Clause 38: Report and investigation of breach of Code - ™8 FERCC T SRENEEERER oo ordera
This clause requires a member of S.A. Police or police cadettg "= *~ i f
report suspectgd breaches of the Code to the Comrr)nissioner. If tRgW inquiry (or the recommencement of the inquiry from a particular
age) or to quash a finding. The Commissioner may also make a

%ﬂg?'f@%?i%gﬁg; %t:utgéi{hae ?T:Z?tg? tgfbtg(ien\cl:e(?s(:% Qtaetii ?Sefg} e?:? lgtermination that no action or less severe action be taken in relation

any determination of the Police Complaints Authority under sectiorf® the member or cadet concerned.

23 of thePolice (Complaints and Disciplinary Proceedings) Act PART 7
1985 ( P P y 9s) TERMINATION AND TRANSFER OF POLICE

Clause 39: Charge for breach of Code Clause 45: Physical or mental disability or illness
This clause empowers the Commissioner to charge members of S.Ahis clause provides for the termination of the services of members
Police or police cadets with a breach of the Code (in accordance witof S.A. Police (other than those appointed under Part 3) for
procedures prescribed by regulation). A person charged can adniitcapacity due to physical or mental disability or illness.
or deny the charge within the time and in the manner prescribed by Clause 46: Unsatisfactory performance
regulation. If the charge is not admitted, it must be heard by thé his clause authorises the demotion or termination of the services
Police Disciplinary Tribunal in accordance with tRelice (Com-  of a member of S.A. Police (other than a member appointed under

plaints and Disciplinary Proceedings) Act 1985 Part 3) for unsatisfactory performance. Where a member is not
Clause 40: Orders for punishment following offence or chargeperforming his or her duties satisfactorily or to applicable per-
of breach of Code formance standards and it is not practicable to transfer that member

This clause empowers the Commissioner to order the punishment &§ another position of the same rank more suited to his or her
a member of S.A. Police or police cadet for an offence againstapabilities or qualifications, the Commissioner is empowered to
Australian law or a breach of the Code. The punishments includé&ansfer the member to a position of a lower rank more suited to the
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member’s capabilities or qualifications. If that is not practicable the PART 9
Commissioner can terminate the services of the member. SPECIAL CONSTABLES
These powers do not apply if the unsatisfactory performance is Clause 56: Appointment of special constables
due to physical or mental disability or illness, or to the lack of This clause empowers the Commissioner to appoint special con-
necessary resources or training or other organisational factors beyosthbles for the whole or part of the State.
the member’s control. Clause 57: Oath or affirmation by special constables

'No action can be taken under this clause without the memberhis clause requires a special constable to make an oath or affir-
being given an opportunity to improve, and all processes followegnation on appointment.

and assessments made have to be reviewed by an independent panelc|ause 58: Duties and powers of special constables

(Clause 47: Power to transfer %’{:is clause provides that a special constable has such duties as are
This clause empowers the Commissioner to transfer a member ghposed by the Commissioner and has the same powers, responsi-
S.A. Police to another position in S.A. Police without conductingpijities and immunities as a member of S.A. Police subject to any
selection processes. This power cannot be used to transfer a membgfitation specified in writing by the Commissioner.

to a higher rank (except as authorised under the regulations). It - cjayse 59: Suspension or termination of appointment of special
cannot be used to transfer a member to a lower rank (except &nstables

authorised elsewhere in the Bill or under the regulations or where theyis cjause empowers the Commissioner to suspend or terminate the
member consents). A member aggrieved by a transfer from a positiafyvices of a special constable.
can apply to have that grievance dealt with in accordance with = |5 56 60: Allowances and equipment for special constables

general orders of the Commissioner, but not in a case where it was, : L : :
a condition of the appointment or transfer to that position that thaﬁgéscfal‘?ggﬁsr?;égz provision for the remuneration and equipment of

member would only remain there for a specified period and tha

- PART 10
period has elapsed. PART 8 MISCELLANEOUS |
REVIEW OF CERTAIN TERMINATION AND PROMOTION Clause 61: Protection from liability for members of S.A. Police
DECISIONS This clause provides civil immunity for members of S.A. Police in
DIVISION 1—TERMINATION REVIEWS the honest discharge of their duties. _
Clause 48: Right of review Clause 62: Members subject to duty in or outside State

This clause establishes a right to apply to the Police Review Tribuna) IS clause requires members of S.A. Police to perform duties at any
for a review of a decision to terminate a member's services foPlace within or outside the State if so ordered by the Commissioner

physical or mental disability or illness or for unsatisfactory ©" SOme other member with the necessary authority. A member
performance or during a period of probation. performing duties outside the State is required to obey orders and is
Clause 49: Determination of Application subject to the Code of Conduct in the same way as if he or she were

This clause empowers the Police Review Tribunal (which i:sw'thIn the State.

established under schedule 1) to quash and make recommendatiqns C'ause 63: Divestment or suspension of powers .
in relation to termination decisions. Is clause provides that all powers and authorities vested in a

DIVISION 2—PROMOTION REVIEWS person as a member of S.A. Police are divested if he or she ceases
Clause 50: Interpretation and application to be amember. The same rule applies during a period of suspension
This clause contains a definition by virtue of which the Division will and, unless the Commissioner orders otherwise, during secondment

- b a position outside S.A. Police.
apply to promotions to every rank from senior constable up to antP . h .
including inspector ("prescribed promotional positions”). The_, Clause 64: Duty to deliver up equipment, etc. .
Division is not to apply in relation to transfers under the measure NiS clause requires a person whose services or appointment have
from one position to another. een terminated or suspended to immediately deliver up all property

Clause 51: Processes for appointment or nomination for?€longing to the Crown that was supplied to the person for official
prescribed promotional positions purposes. The maximum penalty for failing to do so is a $2 500 fine

This clause requires the selection processes for appointments BFSAX.mO.th imprisonment. hfor and sei N
nomination to prescribed promotional positions to be made in__A Justice can issue a warrant to search for and seize any suc

accordance with general orders. property. . o .

Clause 52: Right of review Clause 65: False statements in applications for appointment
This clause empowers unsuccessful applicants to apply to the Polidd!iS clause makes it an offence to make a false statement in
Review Tribunal for review of a selection made for appointment orconnection with an application for appointment under the measure.
nomination to a prescribed promotional position. An applicant musj”?e maximum penalty is a $2 500 fine or six months imprisonment.
follow a grievance procedure established by general orders befotkiS @ defence to prove that the defendant believed on reasonable

making an application for review. grounds that the statement was true.

Clause 53: Grounds for application for review If a person is appointed to S.A. Police or as a police cadet after
This clause sets out the grounds on which a person may apply forgPntravening this clause, the contravention can be dealt with as a
selection decision to be reviewed. breach of the Code (whether the person is prosecuted for the offence

The application must be made on the ground that the selecte?f N0- . . . .
member is not eligible for appointment to the position, or that the _ Clause 66: Suspension or revocation of suspension under Act or
selection processes were affected by nepotism or patronage or wdggulations ) o
otherwise not based on merit, or that there was some other seriod&lis clause provides that any power of the Commissioner suspend
irregularity in the selection process. Application cannot be madé Person’s services or appointment includes a power to do so with
merely on the basis that the Tribunal should redetermine th& Without pay or with or without accrual of rights. The Commis-
respective merits of the applicant and the selected member. sioner can also determine if the period of suspension is to count as

Clause 54: Determination of application service. . .
This clause empowers the Police Review Tribunal to quash the The clause empowers the Commissioner to revoke a suspension
selection decision and order that the selection processes be recofi-2ny time. If, during a period of suspension, the person resigns or
menced from the beginning or some other specified stage. TH&tires oris dismissed on disciplinary grounds, the person ceases to
Tribunal may do so if it is satisfied that there has been some seriolg€ entitled to remuneration or accrual of rights for the period of
irregularity in the selection processes such that it would be unreasogUspension or to count the period as service.

able for the decision to stand. ~ The clause gives the Commissioner an overriding power to order
Clause 55: Determination of question of eligibility for appoint- in any event that a person is entitled to all or part of any pay or
ment accrual of rights withheld in consequence of a suspension or that a

This clause makes it clear that for the purposes of this Division, #€riod of suspension will count as service.

person is not eligible or appointment or nomination to a prescribed  Clause 67: Evidence of appointment

promotional position if he or she does not have the qualificationd his clause is an evidentiary provision.

determined by the Commissioner as essential to the position. Clause 68: Execution of process

Determinations by the Commissioner as to the essential or desirabléis clause requires members of S.A. Police (and their assistants) to
qualifications for a position are, for the purposes of reviews undeexecute process for the recovery of fines and recognisances.

this Division, binding on the Police Review Tribunal. Clause 69: Allowances
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This clause provides for the payment of allowances to members dhe domestic stockfeed barley market be deregulated during the
S.A. Police and police cadets. 1998/99 season.
Clause 70: Impersonating police and unlawful possession of Specifically, deregulation of the domestic stockfeed barley
police property market is to be accomplished by amending the curigmtey
This clause makes it an offence to impersonate police (of anjarketing Actto remove the restrictions on—
country) or a police cadet without lawful excuse. The maximum - who may sell or deliver stockfeed barley;
penalty is a fine of $2 500 or six months imprisonment. This offence - who may transport stockfeed barley for sale or delivery;
does not prevent the wearing of police uniform for the purposes of - who may buy stockfeed barley from a grower.
a theatrical performance or social entertainment. The effect of this Bill will formalise what is, by and large, already
It is also an offence to have possession of a police uniform opractice, as the Australian Barley Board is not active in enforcing the
official property without lawful excuse. The maximum penalty is a requirement that persons wishing to purchase barley for stockfeed
fine of $2 500 or imprisonment for six months. purposes directly from a grower obtain a permit authorising the
Clause 71: Annual reports by Commissioner person to do so. . ) . .
This clause requires the Commissioner to make an annual reportto The barley harvest in South Australia can begin as early as mid
the Minister on S.A. Police and its operations. The report must b&ctober. Since most stockfeed barley in the State is now marketed

laid before both Houses of Parliament. through the Australian Barley Board, deregulation of the stockfeed
Clause 72: Regulations barley market at an early date is critical to avoid confusion during

This is a regulation making power. the harvest. _ _
d SC?I—?EDULE 1 Itis intended that deregulation of the stockfeed barley market will

take effect from 15 October 1998 in both South Australia and
jctoria. The commencement provision included in the Bill will
low this to be co-ordinated.
| commend the Bill to honourable members.
Explanation of Clauses
Clause 1: Short title
Clause 2: Commencement
Mhese clauses are formal.
SCHEDULE 2 Clause 3: Amendment of s. 33—Delivery of barley and oats
Repeal and Transitional Provisions ig{:tg)r';griis(g% %]l?s(tzrzc?tfj]e principal Act provide that, subject to the
trarls?tli%)nsaflhn?gtlﬂfrsrepeals theolice Act 1952and deals with - sell or deliver barley to a person other than the Australian
: Barley Board (ABB); or

Police Review Tribunal
This schedule establishes the Police Review Tribunal and make!
provision as to its proceedings and powers. The constitution of thé
Tribunal varies according to whether it is hearing a termination
review or a promotion review. The Tribunal is to act according to
equity, good conscience and the substantial merits of the case
without regard to legal technicalities and forms and is not bound b
the rules of evidence.

SCHEI.DlULE 3 d transport barley which has been sold or delivered to a person

. Consequential Amendments other than the ABB or bought in contravention of section
This schedule makes consequential amendments té\¢te 33(4).

Interpretation Aciand thePolice Superannuation Act Itis proposed to insert new paragrajola)in section 33(3) which

. provides that section 33(1) and (2) do not apply to barley sold to a
The Hon. P. HOLLOWAY secured the adjournment of person who purchases the barley for use in Australia for stockfeed

the debate. purposes. . ) .
The effect of proposed new paragrdphto be inserted in section
33(4) is that a person must not buy barley from a grower except
BARLEY MARKETING (DEREGULATION OF under a section 43 licencie @ maltster’s licence) issued by the ABB
STOCKFEED BARLEY) AMENDMENT BILL or if itis for use in Australia for stockfeed purposes.

New subsection (4a) is proposed to be inserted which provides
Received from the House of Assembly and read a firsthat a person must not use barley sold for use in Australia for
time. stockfeed purposes for any other purposes.
The Hon. K.T. GRIFFIN (Attorney-General): | move: The other amendments proposed by this clause are consequential.

L i Clause 4: Amendment of heading to Part 5
That this Bill be now read a second time. Clause 5: Repeal of s. 42

| seek leave to have the second reading explanation insertdtiese amendments are consequential.
in Hansardwithout my reading it. .
Leave granted. The Hon. P. HOLLOWAY secured the adjournment of

The purpose of this amending Bill is to deregulate the domestict,he debate.

or non-export, stockfeed barley market in South Australia.
TheBarley Marketing Act 199@&as reviewed in 1997 under the ADJOURNMENT
National Competition Policy review of Legislative Restrictions on L .
Competition jointly by this Government and the Victorian At 6.1 p.m. the Council adjourned until Tuesday 21 July

Government. One of the recommendations of this review was that 2.15 p.m.



