LEGISLATIVE COUNCIL 911

Australasian Rail Corporation Board, and there are some very
LEGISLATIVE COUNCIL positive ways in which this matter can be addressed. |
acknowledge that it is an issue at the moment. The Federal
Thursday 11 March 1999 Government—
The Hon. Carolyn Pickles interjecting:
The Hon. DIANA LAIDLAW: No, but it will not end up
like that. The Federal Government is reluctant to make a
NATIVE TITLE special exemptio_n to this project, and | can unders'gand th_at
reluctance. | believe that measures are under discussion
A petition signed by three residents of South Australiahich will see that the full value of the grant from the Federal
concerning native title rights for indigenous South Aus-Government is received for this project and applied to the
tralians, and praying that the Council does not proceed witRroject, but I am not in a position to confirm those arrange-
legislation that, first, undermines or impairs the native titleMents at this moment.
rights of Indigenous South Australians and, secondly, makes
changes to native title unless there has been a genuine MURRAY RIVER

consultation process with all stakeholders, especially South The Hon. P. HOLLOWAY: | seek leave to make a brief

Australia’s indigenous communities, was presented by the ; ; .
Hon. J.S.L. Dawkins. éxplanation before asking the Attorney-General, representing

" . the Minister for Primary Industries, Natural Resources and
Petition received. Regional Development, a question about the river fishery.
Leave granted.

The PRESIDENT (Hon. J.C. Irwin) took the Chair at
2.15 p.m. and read prayers.

QUESTION TIME The Hon. P. HOLLOWAY: In a press release on
Tuesday 9 February the Minister for Primary Industries
ALICE SPRINGS TO DARWIN RAIL LINK announced a new commercial fishing plan for the Murray

River. He said that the changes will maintain viable and
The Hon. CAROLYN PICKLES: |seek leave to make gystainable commercial businesses and that the plan is based
a brief explanation before asking the Minister for Transporpn recommendations from the River Fishery Structural
a question about the Alice Springs to Darwin railway. Adjustment Advisory Committee. The plan allows commer-
Leave granted. cial fishers to take unlimited quantities of legal native fish,
The Hon. CAROLYN PICKLES: The Commonwealth, including callop, using up to 50 drum nets or 50 gill nets of
South Australian and Northern Territory Governments havep to 600 metres each in length from each commercial reach,
each committed $100 million to the construction of theextended to include adjacent backwaters and flood plains. My
railway. The Minister may be surprised to know that in tthuestions to the Minister are:
Northern Territory Parliament on 18 February the Northern 1. pid local district councils, the Bookmark Biosphere

Territory Minister for the Austral-Asia railway, Mr Barry and Inland Waters Recreational Fishing Committee, which
Coulter, said that capital grants made towards the railwayere members of the River Fishery Structural Adjustment
construction would be taxable. He said: Advisory Committee, state their opposition to the expanded

... its the Australian Taxation Office which has decided that thecommercial reaches and commercial use of gill nets?
capital grant moneys are assessable income and itis their ruling that 2 |5 scientific biological data available to support the
those moneys are therefore taxable. commercial taking of unlimited quantities of native fish such
The Opposition has been informed that this would mean thafs callop and Murray cod from commercial Murray River
the Commonwealth would put in $100 million but get backreaches that the Government has expanded to include
$108 million in taxation. My questions to the Minister are: adjacent backwaters and flood plains?

1. Given the immense importance of the Alice Springsto 3. Has this scientific data been subject to peer review?
Darwin railway to the future of Australia, is the Minister 4. |f the biological data is available, will the Minister
aware that the Federal Government plans to tax Governmeptovide it to the Parliament?

grants intended to encourage private investment in the The Hon, K.T. GRIFFIN: | will refer the questions to my

railway? o ) colleague in another place and bring back a reply.
2. Is the Minister aware that this means that the Common-
wealth will actually take more in tax than it would have HOME PROTECTION

contributed to the project?

3. Will the Minister tell the Council what the South The Hon. G. WEATHERILL: | seek leave to make a
Australian Government is doing to ensure this vital nationabrief explanation before asking the Minister for Disability
project receives the full benefit of the $300 million commit- Services a question about independence and security in your
ted by the three Governments? home.

The Hon. DIANA LAIDLAW: lt is an old story since Leave granted.
this subject has been raised in the Northern Territory The Hon. G. WEATHERILL: | have had people speak
Parliament. | understand that the Premier answered a questitmme on several occasions about single old people living in
on a related matter at the start of this session, and | woultheir own homes, which is rather a concern to their families
refer the honourable member to that matter and wouldf anything were to happen to them. In many cases these
highlight that the Premier has certainly raised this matter wittpeople may leave the telephone off the hook and cause a lot
the Prime Minister, and there have been negotiations with thef concern to the family, which has to run around there all the
Minister for Finance and the Minister for Transport. | alsotime, and so on. Recently a security device became available
know that the Premier, as Minister responsible for this projectrom Red Cross. It is worn around the neck and, if you need
in South Australia, is also in close discussion with theto contact emergency services, you have only to press a
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button. | believe one such device beams a signal containingge that the development potential of the vacant land at Pelican Point
the relevant address off a satellite to the emergency servict#, South Australia is maximised.
On several occasions these old people could be in thik goes on to say:
garden or whatever and have an accident and they have beencapp has called a public meeting to follow up the information
able to press this button. The problem | have experienceskssion held in November last year, and the public meeting is going
since | have been doing research on this is that only one bod§ be at 7 o'clock on 9 March at the LeFevre Community Centre.
seems to have this device, and I think it would be right and  The Hon. T.G. Cameron:Is that the meeting where they
proper if the Minister’s department could circulate this typegave Robert Lucas a standing ovation?
of information to all members of Parliament so thatthey can  The Hon. L.H. DAVIS: That, indeed, was the meeting.
get this information to people who are concerned about this understand that my colleague the Treasurer was present,
issue of security in the home. along with Labor stalwarts. CAPP is totally committed to
The Red Cross does put one out. The only other body adpposing the Pelican Point Power Station. A further media
which | am aware is the ambulance service in Southrelease of 5 March 1999 states:
Australia, and | believe it will take perhaps another couple of  cApP opposes the development of a power station that threatens
months before they get on top of all the problems associatetle local environment and impacts upon existing residents.
with their device. Will the Minister tell me whether there are |, another release CAPP claims:
Oth‘?r areas where elderly peofg)le might be able to obtain the'se A power station proposed for Port Adelaide’s Pelican Point will
devices a little more cheaply jeopardise thousands of local jobs in one of the State’s highest
The Hon. R.D. LAWSON: | know of the honourable unemployment regions, according to a spokesman for Community
member’s interest in matters concerning old people. It is truéction for Pelican Point.
that a number of security devices or alarms are available, orEhat spokesman in fact is a Mr Bruce Moffatt, who is billed
he mentioned through the Red Cross. Quite a number fs the convenor of the CAPP group. | have been contacted in
services offer these devices. They are widely advertised irecent days by a member of the Labor Party who claims that
newspapers circulating amongst the seniors’ community, anghe convenor of CAPP is a member of the Labor Party. He is
| have seen notices relating to them in the journal of thea member of the Semaphore sub-branch of the Labor Party—
Council for the Ageing, which is widely circulated in South which | understand is the same sub-branch of which Mr
Australia, and also in the RAASA Motormagazine. Kevin Foley is a member.
It is an important part of public policy that we seek to  Members interjecting:
encourage older people to live in their own homes. Devices The Hon. L.H. DAVIS: Members on both sides of the
of this kind provide security to people and facilitate their Chamber will remember that Mr Foley, while being suppor-
remaining in their own homes. It also provides peace of mindive of Pelican Point on television and in radio interviews, in
for family members. the electorate has been vocalising very strongly against it and,
The Home and Community Care Program (HACC), whichindeed, was one of the speakers at the recent meeting.
is a joint Commonwealth-State program, does provide a The Hon. R.R. Roberts:I've heard that he’s a member
number of separate programs for home assistance. | am natthe Labor Party, too!
sure whether any of these devices are available through any The Hon. L.H. DAVIS: | am glad that members of the
of those publicly funded programs. However, if a device ofLabor Party do occasionally recognise their own: | understand
this kind, the cost of which is not expensive but it does rais¢hat is not always the case. Even more interesting was a
a monthly fee, depending upon the particular servicenedia release on 1 March 1999 from the Construction,
provider, can be provided at a cost of a couple of hundre&orestry, Mining and Energy Union (the CFMEU), which
dollars a year, that is obviously a great deal less expensiva@so, for some reason, opposes the Pelican Point Power
than providing in-home or residential care. | will examine inStation. The CFMEU is a well-known Left wing Labor
greater detail the issue of security devices and their availabilbperation. The President in the Construction and General
ty and cost and bring back a more detailed response to ttivision is Ben Carslake and the Secretary is Martin

honourable member’s question as soon as | can. O’'Malley. It also has a Mining and Energy Division, of
which Geoff Day is President and Graham Murray is
PELICAN POINT POWER STATION Secretary. They are very active in the Semaphore Workers

Club, which I understand is the Australian headquarters of the
The Hon. L.H. DAVIS: | seek leave to make a brief Socialist Party. So, it appears that there is a collaboration
explanation before asking the Leader of the Government ibetween the Labor Party, CAPP and the CFMEU.
the Council, the Hon. Robert Lucas, a question about the Of even more interest is that the press release from the
Pelican Point power station. CFMEU and the press releases that | have from CAPP to me
Leave granted. quite clearly seem to have come off the same typewriter.
The Hon. L.H. DAVIS: The Government has announced They have the same type face. | do not wish to—
that a power station will be constructed at Pelican Pointto be  The PRESIDENT: Order!
completed by the end of the year 2000. This power stationis Members interjecting:
to be operated by the international energy company National The PRESIDENT: Order! Will the honourable member
Power. Over the past two weeks, members of the Legislativiering his explanation to a conclusion?
Council would have received several media releases from a The Hon. L.H. DAVIS: | do not wish to make too much
group called Community Action for Pelican Point, which of that point, but my questions to the Treasurer on this
publicises itself under the acronym CAPP. In one of thesémportant matter are:
releases, dated 27 February 1999, CAPP claims: 1. Is the Treasurer aware of the apparent connection
Community Action for Pelican Point is a community based Petween the convenor of CAPP, Mr Bruce Moffatt, the Labor
association of residents and business people who are concernedRarty (of which he apparently is a member) and the CFMEU?
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2. Did the Treasurer attend the meeting convened by The Hon. R.l. LUCAS: Exactly. | had the pleasure of a
CAPP in the LeFevre Community Centre earlier this weekhumber of private meetings with Mr Foley about this issue

3. Will he advise what attitude Messrs Rann and Foleyearly in the piece. Those discussions will forever stay secret.
took on the development of Pelican Point? Whatever their innermost thoughts might have been—

The Hon. R.I. LUCAS: | am shocked to hear that the ~ The Hon. A.J. Redford: You should tell us about that.
convenor of what | had been told was an independent The Hon. R.l. LUCAS: Never. Those private discussions
community organisation—that is, if the information of the will remain private. Whatever their innermost thoughts might
Hon. Mr Davis is true, and inevitably he is correct in relationhave been, they sensed the mood of the meeting. | think it is
to this—is, indeed, a member of Kevin Foley's Labor Partyfair to say that they were greeted with uproarious support.

sub-branch. The Hon. A.J. Redford: They weren't rude to you, were
The Hon. R.R. Roberts interjecting: they?
The Hon. A.J. Redford interjecting: The Hon. R.l. LUCAS: They were just a touch rude, not

The Hon. R.I. LUCAS: I'm not sure. As the Hon. onlyto me but to the Liberal Party and the Government. |
Mr Roberts says, members of political Parties can involvéhink the Liberals are a race of people: their parents, children,
themselves. But | am shocked to hear this. This is a stunningjiends and relatives—indeed, | think anyone who knew a
revelation to me that this independent community organisa-iberal—were in bad odour on the evening. | got out most of
tion may well be associated with Kevin Foley and the Labofmy speech, but towards the end | erred when | happened to
Party in the way in which the Hon. Mr Davis has pointed out.call the Hon. Mr Rann ‘provincial and xenophobic’. |
If he was a member of the Labor Party | would have hopedpologise to the Hon. Mr Xenophon for that. Itis not a new
that he might have at least made it known to me, an invite@djective but an old one. That did not go down entirely well
guest to his protest meeting, that he was wearing a couple #fith the crowd and, when | said some unflattering things
hats in terms of the organisation of the meeting. about the approach of the local member in that he says one

As | have said, the answer to the question is that | was ndhing in the electorate and another thing to the media, that
aware of that information. | thank the honourable member fopvas about the end of my time on the podium. | was a slow
that information because it may well explain the vigorouslearner, but | sensed the mood of the meeting and decided that

response that | received when | entered the lion’s den dt was time for me to move to stage right and let the Hon.

LeFevre. Sandra Kanck take over.
The Hon. T.G. Cameron interjecting: The Hon. L.H. Davis: What did Rann and Foley say
The Hon. G. Weatherill interjecting: about Pelican Point? Did they have any solutions?

The Hon. R.I. LUCAS: Well, it was a fascinating The Hon. R.I. LUCAS: They basically said what the
meeting. The Hon. Mr Cameron asked me to tell him alidudience wanted to hear, that is, that they were right behind

about it. them. In fact, they were leading them and, if they did not
The Hon. Sandra Kanck interjecting: want the power station at Pelican Point, too right: they were
The Hon. R.I. LUCAS: The Hon Sz.mdra Kanck was right there. Mr Rann said a few things about National Power,
there. When | entered the meeting, it looked like the vot s he is wont to do about any company from outside Australia

would be 500 to zero. | left the meeting with exactly the sam hat wants o— ]

feeling, but | outlasted the lot of them, because when | left Members interjecting:

there were about six remaining in the audience. They had 1€ Hon. R.I. LUCAS: | am not sure. | am not the best

their fill of me for two or three hours when they were able to@"€ 10 be guided on defamatory issues. | have to be very

verbally abuse, browbeat and attack me. cautious, given my good friend Mr Xenophon over there. |
The Hon. T.G. Cameron interjecting: am very careful about anything | say that starts with an X or
The Hon. R.I. LUCAS: Well, so was I, but | outlasted anything else, so | was very cautious. They made it quite

. . : . _clear that they were opposing the location of the power plant
virtually all of them with the exception of the ones packing . . o
up the chairs and the loud speakers. at Pelican Point. The Hon. Mr Rann suggested that it might

The Hon. Sandra Kanck: It was the most superb be built at Whyalla or Torrens Island, although a number of

example of masochism that | have seen in a long time environmentalists were appalled at the notion of its being
The Hon. R.I. LUCAS: | thank the Hon. Sandra Kanck built at Torrens Island because of the environmental problems

. that already exist there. | think Mr Foley was prepared to see
for that remark. | ta]<e it as a bgdge of honour that thqt built anywhere other than his own backyard; at least he was
honourable member interpreted it in that way. ltwas importy, ;oo enough to concede that he lived two or three kilo-
ant that the Government be prepared to explain its pos't'or}‘netres away.

although we knew that we were not going to change anyone's The Hon. Carolyn Pickles: Toorak Gardens would be a

mind.
. ) D good spot.
The Hon. Diana Laldlgw |nte_rject|ng. The Hon. R.I. LUCAS: No, he didn’t suggest that. It is
The Hon. R.I. LUCAS: Yes, it was my own. There was g or three kilometres away from Mr Foley’s residence, but
avote atthe end, and my hand was the only one that went Upe sajd that he was representing the very strongly held views

The Hon. Sandra Kanck interjecting: of his local constituents.
The Hon. R.I. LUCAS: | did not see him down the back.
| was wrong: there were two votes. The honourable member EDUCATION POLICY

asks about the attitude adopted by the Hon. Mr Rann and

Mr Foley. | think it is fair to say that, whatever their private  The Hon. R.I. LUCAS (Treasurer): | seek leave to table

innermost thoughts might have been, they sensed the moactopy of a ministerial statement made in another place today

of the meeting. As | indicated before, | did have the— by the Premier on the review of the Education and Children’s
The Hon. L.H. Davis: Foley’s thoughts last for only eight Services Act.

seconds. Leave granted.
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GEOTHERMAL ENERGY Leave granted.
The Hon. J.F. STEFANI: An article which appeared in
The Hon. SANDRA KANCK: | seek leave to make an the Sunday Mailof 7 March 1999 dealt with th®verland
explanation before asking the Attorney-General, representingain service. TheOverland route between Adelaide and
the Minister for Primary Industries, Natural Resources and/ielbourne has been operating for more than 100 years. In
Regional Development, a question on geothermal energy.recent years, patronage on theerlandhas been declining,
Leave granted. resulting in operational losses. Has the South Australian
The Hon. SANDRA KANCK: My office has been Government taken any initiative to reverse the trend and
contacted by Saracen Mineral Holdings Limited. Thatimprove theDverlandtrain service to compete with road and
company is eager to evaluate the viability of establishing air travel to Melbourne? If so, what are the initiatives and the
geothermal electricity industry in South Australia. Geother-estimated cost to the Government to effect improvements to
mal electricity can be generated by pumping water intdhe service?
substrata rock beds at extremely high temperature. The very The Hon. DIANA LAIDLAW: Fortunately, at no cost
hot water is then returned to the surface via a second hole and the Government, there has been a major reinvestment to
used to drive a conventional steam turbine. At present thepgrade the rail cars and the railway line itself and to
process of geothermal generation is not cost competitive withndertake new infrastructure. However, in terms of generat-
conventional means of generating electricity, but it is verying that investment by the private sector, we worked with the
clean energy producing no greenhouse gases. FurthermoFederal Government to enable the sale of the interstate rail
Saracen is hopeful that it has identified means of making thisassenger services from Australian National to Great
type of electricity generation economically viable. Southern Railway. Part of that sale deal was that GSR spend
In pursuit of its commercial objectives, Saracen applieccapital, something which, as the honourable member said, we
to PIRSA for two exploration licences covering sections ofhad not seen from Australian National, when it was owned
the Cooper Basin. The applications were lodged under thky the Federal Government, for many years.
Mining Act because the areas concerned were vacant with So, $1.1 million has been spent on refurbishing the rail
respect to exploration and mining tenements under thears. In fact, if the honourable member or any other member
Mining Act and already subject to blanket tenure under thavishes to see the outfitting of the rail cars, | have been told
Petroleum Act. The applications were rejected becausky GSR that there is an open day at Keswick this Sunday.
geothermal energy did not fall under the current definition ofPeople are invited to see the outfitted railway cars. That
‘minerals’ as outlined under the Mining Act. program is being undertaken in two parts. The first stage, the
Saracen was informed that the applications would baew soft fittings and furnishing, has been completed; and the
processed under the Petroleum Act. As noted, the Coopeest will be completed by 1 May in terms of the club and
Basin partners already have blanket tenure of the regiogoach class cars. | also highlight that this investment by GSR
under the Petroleum Act, and the Act does not provide for &xtends as far as GSR determining that it will spend
separation between geothermal energy and petroleum &2 million on a new national call centre based in Adelaide for
tenement level. Hence, Saracen will be prevented fronbookings that will open from May this year. That is a
investigating the viability of Australia’s most prospective fantastic investment for a company that has it head office in
geothermal region. The exploration of that capacity will beAdelaide.
left to companies that may or may not have the interest, There will be jobs and updated facilities and investment.
expertise and commitment to effectively explore the geotherAt no cost to the South Australian Government, $14 million
mal alternative. was spent by the Federal and Victorian Governments on the
It is also important to note that the Queensland Departupgrade of the line on the Victorian side of the border. GSR
ment of Mines and Energy accepted an application bys very pleased about the fact that it believes it will now be
Saracen for a tenement under its Mining Act and, in Newable to compete effectively with air and bus in providing
South Wales, geothermal energy is deemed a minerafransport to Melbourne, because a trip that now takes some
Queensland and New South Wales are energy resource rid¢2 to 14 hours will take 10% hours. In terms of time, that is
States, while South Australia is energy resource poor. Thequivalent to a bus but, in terms of competition with air, the
development of alternative sources of energy should be t#ain is far more effective in price, while the refurbishment
priority for this State. Furthermore, Saracen intends to applyvill see equal comfort. | thank the honourable member for his
for Federal Government grants from the Australian Greeninterest in South Australia and in investment and tourism
house Office to assist in its research but, unless there isromotion in this State.
change of policy, these grant applications will be based on
Saracen’s Queensland tenements. It is in this State’s interests COUNTRY SCHOOL STUDENTS
to have our geothermal energy capacity evaluated. Saracen .
is eager to do just that. The department should be assisting The Hon. R.R. ROBERTS:| seek leave to make a brief
Saracen—not obstructing it. Will the Minister direct PIRSA €xplanation before asking the Treasurer, representing the
to classify geothermal energy as a mineral? If not, why notinister for Educatl_on, Children’s Services and Training, a
The Hon. K.T. GRIFFIN: | will refer the honourable guestion about assistance to country students.
member's question to my colleague in another place and L€ave granted.

bring back a reply. The Hon. R.R. ROBERTS:| attended consultations with
Mr John Halsey, Executive Director of Country Education,
OVERLAND TRAIN SERVICE in Port Pirie on Tuesday night. Prior to the meeting, | had

received an approach from a constituent, a Mr Hardaker of

The Hon. J.F. STEFANI: | seek leave to make an Port Pirie, who is having some problems with the education
explanation before asking the Minister for Transport andf his second son. This matter was raised at the consultation
Urban Planning a question about theerlandtrain service. organised by John Halsey. It was a very successful night and
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it was well organised. It provided a good opportunity forissue, but there is a relationship with the subject offerings at
people interested in education in Port Pirie. schools in rural and regional South Australia. | offer a note

Mr Hardaker’s son, Mr Chad Hardaker, wants to pursuedf caution to the honourable member, as many school
a career in accounting. He has gone through the ususbmmunities in rural and regional South Australia argue the
system—and the Treasurer would probably know this betteieverse position to the honourable member in the interests of
than most of us—and has been advised what courses he ougptiotecting their country school communities.
to take to enhance his opportunities and to assist him with his  As Minister for Education | found that many country
future university education. Briefly, he wanted to do a coursgchool communities argued passionately against the sort of
called ‘Information Technology’, which is hardly new and position the honourable member is putting, and they did so
unique in this day and age, and Economics because he waa the basis that, if the Commonwealth Government provides
advised by the school and career counsellors that that woulgiformal policy that allows a large number of country students
be helpful to him. to move away from rural schools at taxpayers’ expense, rural

Unfortunately for Mr Hardaker, a letter from the John schools then lose student numbers and teachers and therefore
Pirie Secondary School advises that he could do his year 1Bey offer an even smaller range of subjects. You then enter
maths and legal studies but that SAS Information Technologg spiral as a result of a Commonwealth Government policy
is the only computing subject offered in 1999 and thatwhich might too freely allow students to move away from
economics is not available at the school in the senior yeaBort Pirie or other country areas to the city on the basis of
at all. That came as a surprise to me and to most peopkaying that they want to do information technology, legal
engaged in conversation with Mr Halsey at the consultatiostudies, accounting or economics—in fact, anything that is
night. not English, maths or science.

My constituent had no other alternative, bearing in mind | do not wish to classify subjects, but parents and commu-
that he wants to give his son every opportunity in his futurenities say that they have an expectation that a certain range
career, but to arrange for his son to live in Adelaide so thabf subjects is the absolute minimum that any school should
he can access these two courses. He has applied for someable to offer. They also say that they would like to see this
Government assistance. | have a letter from Centrelink whicbther range and, if the school is big enough, there might be
states that it cannot help Mr Hardaker with any assistance further range of subjects on offer.

The letter states: The only note of caution | offer to the honourable member
This Department is unable to pay you living away from homeis that many country communities would oppose the position
allowance as you are doing Year 12 in Adelaide and have chosen e is putting on the basis that it is a recipe for further
bypa_ss the !Ocal SCh°°|__ N weakening of country schools and country communities. |
that is a fairly loose definition— understand the position of the honourable member’s constitu-
If the local area provides reasonable access to an appropria@t, Mr Hardaker. He and other parents who want the best for
Government school, then the young person would not be approvettheir child will want them to come to Adelaide and will want
tbo live away tfro? hOTe.i.A” apptrﬁ)pna;t%Gciyernmgnt school WC%}‘Adsome Government assistance to do so. | am sure this will be
e any that offers tuition in the student's grade or year. . ;
following factors are not sufficient to approve living away fromepart .Of the response .from the Mlnlster as there are .tWO sides
home rate. . student chooses to move to optimise educational© this debate and discussion, which has been going on for
experience or to access the special electives not generally availablgears.

I would have thought that we would try to encourage people There has been slightly greater resolution in the past three
to optimise their educational experience. One suspects th@t four years from the Commonwealth as to what it will and
the community does not believe that Information Technologywill not allow. The more difficult questions have been in
and Economics in today’s society are ‘special electives ndtelation to specialist schools as opposed to a subject like
generally available’. It was explained that, due to theeconomics. | am not sure of the detail, but it is possible to
contraction in numbers in country areas, the menu is ofteftay at your local school and study economics through the
reduced. | also realise that the living away from homeopen access college. Some students in metropolitan high
allowance is a Federal issue, but the policies and directioréchools study by open access college, as do some rural
of the South Australian education system in providingstudents, to add to the subjects they can do at their local
facilities for students in country areas seem to conflict withschool, and they may do economics through open access
the Federal system. arrangements with the open access college. There are other
John Halsey did undertake to look at this in the context oPPtions as well, which may or may not have been suitable—
all his consultations. However, the matter is somewhat The Hon. R.R. Raberts interjecting:
urgent, because | believe that a number of other students are The Hon. R.l. LUCAS: He is able to do economics. He
in the same predicament, where they cannot access the megan do his other subjects at John Pirie and can do economics
of subjects to enhance their educational opportunities latevjia open access from Port Pirie as an alternative. | do not
so they are moving away. Clearly there needs to be somigow the circumstances of this case, but there are many
consultation. My guestion to the Minister for Education is: students in country areas doing three or four subjects at their
what steps is he taking to assist those students and isolatktal school and one or two subjects or more via open access,
parents who choose to send students to Adelaide to dghere a specialist teacher in the subject is provided either
appropriate courses for career enhancement and preéhrough the open access college or through a clustering
university studies? arrangement. The honourable member would be aware of
The Hon. R.I. LUCAS: | am happy to refer the honour- Jamestown, Gladstone, Peterborough and Orroroo. You may
able member’s question to the Minister and will bring backhave a specialist teacher at one school teaching mathematics
a reply. | say at the outset that this is a difficult issue. Theat year 12 and he or she would be teaching subjects via open
member rightly points out that the living away from home access to students in other areas through a clustering arrange-
allowance is a Commonwealth Government and departmenteaient.
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The department will use a number of options to try to deal Admittedly the amendments carried last year set up a
with problems similar to that raised by the honourabledifferent regime with respect to special types of knives—
member. Nevertheless, | will refer the honourable member’those that are designated as either prohibited weapons or
question to the Minister. Clearly Mr Halsey has consideredlangerous articles. Articles so classified may be confiscated
the issue and may be in a position via the Minister to offer decause of what they are. However, this was already the case
more specific response in relation to Mr Hardaker’s probin respect of many such things, for example, flick knives and
lems. knuckle dusters. The 1998 amendments create an additional

new offence—that of carrying a firearm, a ‘dangerous article’
KNIVES or a ‘prohibited weapon’ if it is not done in a ‘safe and secure
manner’. However, this is another subsection that does not

The Hon. IAN GILFILLAN: | seek leave to make an apply to ordinary knives.
explanation before asking the Attorney-General a question According to the Act, ordinary knives are not classified
about police powers and the acquisition of knives. as dangerous articles or prohibited weapons so, presumably,

Leave granted. as long as the holder has a lawful excuse, most knives do not

The Hon. IAN GILFILLAN:  This morning on Radio €Ven need to be carried in a safe and secure manner. Despite

National the Director of the Institute of Criminology stated 1€ 1998 amendments, ordinary knives still may be carried
that the percentage of knives involved in homicide hag" pUbI'C.W'th impunity. Police are powerless to segrc.h for
increased dramatically in Australia in the past five years. La nd confiscate them because S.UCh a police search is I|I§ely to
year this Parliament passed the Summary Offences (Offeff€ Peyond the authority of section 68. If a person carrying a
sive and Other Weapons) Act, which amended section 15 gmfe has a fanciful though lawful excuse they may not even
the Summary Offences Act, which dealt mainly with person€ Searched and, of course, the knife therefore cannot be
carrying knives and other dangerous articles. As a result gonfiscated. Does the.Attorr)ey agree with my Interpretation
the publicity this Act attracted, | received correspondenc@f how the law regarding knives currently applies? Does he
from persons who wish to see police given the power to tak§0NSider the situation satisfactory in terms of keeping knives
knives off the streets. | was not sure whether the neff the streets? Would he consider legislation to give police
; et_he authority to confiscate knives whenever police suspectill
tation of the new provisions from the Attorney-General’'s'Ntent anhd putting thg Or,lﬂs upon the knife carrier to justify
Department and received a prompt reply from the Senio#€ting the weapon back? . .
Legal Officer, Dianne Gray. Ms Gray assured me that under | "€ Hon. K.T. GRIFFIN:  The way in which the

section 68 of the Summary Offences Act a police officerhonourable member raced through that did not give me an
already had the power to: opportunity to think about all thg issues he raised, so | am not
prepared to answer the question at length on the run. | will
having on or about his or person,. . . an object, possession ofwhicﬁéed to look at it and_analyse it, because a couple of the
constitutes an offence. names that were mentioned are names of persons who have
been fairly well-known for their promotion of incorrect views

| passed on this information to the Area Coordinator 0fy,6,t the legislation relating to the possession of weapons,
Neighbourhood Watch for the Torrens Park-Lynton area, Mg 4 Mr O'Brien is one of those.

Ron O'Brien, who had contacted me. In turn | received & The Hon. Jan Gilfillan: It was a police officer | quoted,
reply from Tony Madigan of the Malvern Community Police ot Mr O’Brien.
Station. Mr Madigan informs me that Ms Gray's comments  The Hon. K.T. GRIFFIN: Some of the police have a
were tabled at the 16 February meeting of the local Neighgie\y that they do not have enough powers, but most of them
bourhood Watch and that he had been asked to respond. ygjieve that they do have enough power. As | said when we
In essence, Mr Madigan states that section 68 of theéalked about the legislation last year, it is a matter of trying
Summary Offences Act does not give police the authority tqo find a balance. | must say that what the honourable
search anyone suspected of carrying an ordinary knifemember seems to be suggesting is a very surprising extension
Carrying a knife is not unlawful if you have a lawful excuse. for an Australian Democrat; he seems to wish for an exten-
As Mr Madigan points out, the excuse does not have to bgjon of police powers to enable them to stop at random and
believable, just lawful. In other words, carrying a knife in ato search and confiscate. If the honourable member is
dark city alley at 3 a.m. is lawful if you say you have it in suggesting that, then he ought to say so, but certainly that is
your possession to peel an apple and, if a knife carrier offergy interpretation from his explanation and his questions as
that excuse, apparently police are powerless to even searghwhat he might be leading to.
for a knife, let alone confiscate it. Certainly not many others in the Parliament would
Under section 15 the excuse is what makes carrying thadvocate that course of action. That means that the police
knife lawful. This is a bizarre Catch-22 for both police and make the decisions about what is a reasonable excuse and not
law-abiding South Australians. The police cannot search ¢he courts. The whole object of the way in which section 15
person if the weapon carrying is lawful. They cannot tellof the Summary Offences Act is drafted is to ensure that
whether it is lawful unless they ask the person whether theyltimately whether or not an excuse is lawful is a matter to
have an excuse, and there is not much point in asking e determined by the courts.
person whether they have an excuse for carrying a knife if There is this nonsense being promulgated from time to
you cannot first search them to find out whether they aréime that someone who is out at midnight has a knife on them
carrying one. If a person is waving a knife around, obviouslyand, when the police ask, ‘What do you have that for?’, they
it will not be necessary to search them, but as Mr Madigameply, ‘I'm going to peel an apple, and there is no sign of an
points out ‘the onus is on the police to disprove the excuseapple, the possession without lawful excuse therefore cannot
So, if police cannot disprove the excuse, the knife carryinde established. That is a nonsense. It is a very trite way of
is lawful. trying to undermine the operation of the current law.

‘stop, search and detain. . . a person reasonably suspected
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If the honourable member wants to move to possession of MUSIC BUSINESS ADELAIDE
a knife without reasonable excuse so that he puts the onus on
the individual and the decision making power with police, let The Hon. A.J. REDFORD: | seek leave to make a brief
him say so, but | do not support that, and | do not think manyexplanation before asking the Minister for the Arts a question
would support it. If you use the concept of lawful excuse, youabout Music Business Adelaide.
ultimately go to court. That is the place where the decision Leave granted.
is taken about what is or is not a lawful excuse. | cantellyou The Hon. A.J. REDFORD: This morning | was delighted
that, although this nonsense is being peddled that someot@have the opportunity to attend the media launch of Music
can change their excuses to satisfy the court and get ofBusiness Adelaide, which is to be held in Adelaide from 14 to
someone can give a fanciful excuse and get off; or the polic&6 May this year. Music Business Adelaide was instigated in
say, ‘It's not worth prosecuting,’ it is not true. That, too, is 1997 by Warwick Cheatle, Ministerial Consultant for
nonsense; it is absolute nonsense. It really denies the realifgontemporary Music, with the endorsement of the Hon.
because people are convicted of possession of weapobsana Laidlaw, Minister for the Arts, and supported by the
without lawful excuse where they give fanciful excuses,South Australian Government and the South Australian music
because the court takes into account what was or was not saiustry.
at the time. The court also weighs up any change from the The aim of Music Business Adelaide is to fast-track the
excuse which was given when the person might have beasevelopment of the South Australian music industry by
guestioned to the point when that person gets to court.  providing the creators of the music and associated sectors
Iyvith an opportunity to pitch their product and network with
record and publishing companies, promoters, media and
management.

The police certainly already have very wide powers. Ou
loitering legislation which gives wide-ranging powers to
police to move on is the widest power of any in Australia.

Recenty, the New South Wals Parlament has enacieg LA /ee: | 50 atlnded Vo Busness Adglide and
legislation which is similar, but South Australia’s was until P yp

then the widest power given to police in Australia. We hav 3nmtsthféonér:r%ucrt1ise%ﬂségﬂ'tﬁ' Alhg?afli: :ﬁggﬁ?ﬁ:g\’nﬁ;ﬁg
wide-ranging powers to require people to give name an persp : ’ 9

address, particularly in the circumstances where there is c;ct; ll\\l/liifc?gggir:etgseﬁggg%gogg?ﬁéegoﬁtgﬁ r’r;?glra I;TJZ?E
reasonable suspicion that they may have committed al porary

- o ndustry in general was reversing the trend of young people
gggggg’ be aboutto commit an offence or be committing ar#noving east and, indeed, substantial humbers of young

people were moving west, and he laboured that point.

If the honourable member wants a situation where |had an opportunity to meet a young lawyer who had just
anybody can be stopped in the street regardless of their ageme to Adelaide from the Eastern States with a significant
or appearance and be asked their name and address andlient base, who is also here on the basis that this is where the
turn out their pockets, let him say so. | do not agree with itaction is happening. Not much has been said in the media
| would hope that there are not very many, if any, people irabout some of the positive aspects for business and associated
this Chamber who would agree with that, because it wouldctivities arising from Music Business Adelaide. | say that
tip the balance very much against the sort of balance we haweithout any criticism of the media: the industry media is
at present, which carefully balances the public interest, theonstantly promoting the South Australian music industry.
rights of the citizen and the powers of police. But it would be nice if the general public could see this as a
e%ositive story for South Australia. Will the Minister outline

| suppose this will be a constant debate. We have be what programs will be available to participants in Music

fortunate in South Australia to avoid most of the unfortunat . . S . ;
public debate that occurs in other jurisdictions about mo%:;gess Adelaide, and who is likely to be attending this

police, more penalties, more people in gaol—tough, tough, . .
tough. That was really established a number of years ago.. The Hon. DIANA LAIDLAW. | would like to thank the
onourable member for recognising the launch today, because
The Hon. T. Crothers: It almost smells of zero tolerance. it was one of the most positive events that | have attended for
Itis as though someone has taken a leaf out of the New Yorkome time in terms of the endorsement of Adelaide and what
book. is happening generally for young people. This is the third

The Hon. K.T. GRIFFIN: We will not get onto talking year in which Music Business Adelaide will be held.

about zero tolerance today; that might be for another day. | ?nﬂgl(;';gzg?rtllgﬁ Wh:olslecim;iniqr?éﬁ?trry w:vselcbgg:zzjltniril;
essence, | am saying that there has to be a balance. | am Jme. Yy peop y 9

in'what they have achieved by firmly establishing Music

:’?a]:z/i(;/guliigz Sr?i/rllnggg\l/liizsii?l,i\aéeeﬁgvr‘\rgr?t. -IB—irI]Iebf:fCot rg]ﬁgvngusiness Adelaide, a unique event in Australia, on our music
9 alendar and industry calendar in South Australia. This is

present indicates that we are trying to do what is reasonabﬁ?

, : : early recognised not only by Doc Neeson’s coming back
and sensible to give the police the necessary power to cat cgday but by the people from Victoria, Western Australia and

SLOe?rléss %n%é?eb;gg r;tgtear\Tt])L}(s) eJurSetlccoeggiustir?gl]st(r)] ;? erz/i\:sb?)?jf;? sewhere in the music _mdus_try wh_o hav_e |nd|cated_ an
human and that people do err, interest z_;md want to participate in Music Business Adelalde.
) We will not accept them as young people in the industry,

It is important to try to ensure that we maintain thatbecause this is for South Australians, to make sure that they
balance between the individual’s interests and rights, thget an advantage in their career to encourage their talent and
police powers and the obligations we place on our police toealise their potential. Doc Neeson said today that when he
enforce the law and to behave in a way which is appropriatand the Angels set out on their career they were like lambs
in a civilised and democratic society and in the publicsent to the slaughter. They had no ground base in manage-

interest. ment or in the legal side of the business; they were vulnerable
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in terms of their recording contracts; and they were vulnera- and

ble in terms of their contracts for live performance. Music (d) must not contain any matter the publication of which
Business Adelaide, with the whole range of seminars and might prejudice— .
one-on-one sessions with excellent people who want to () theinvestigation of any alleged criminal offence,
devote time to help, has been outstanding. | want to note (i) the fair trial of any current or pending criminal

. h proceedings, or
briefly that Eric McCusker from Mondo Rock, Paul (iiiy  any civil proceedings in any court or tribunal.

Grabowski (jazz), James Blundell, Dobe Newton, Matt . - v ;
! ! . ’ VIII. In this resolution ‘person’ includes a corporation of an
Handley, Dave McCormack and Brian Cadd will all be hereyype and an unincorporatec?association. P Y

helping young South Australians to succeed. Yesterday | spoke at length on the second reading of the

private member’s Bill introduced by the Hon. Terry Cameron
relating to the citizens’ right of reply. At that stage | fore-
shadowed that | would be moving this motion, which would
seek to create a sessional order dealing with the opportunity
CITIZENS’ RIGHT OF REPLY for a citizen who has been aggrieved to provide a response
through the President. The alternative to legislation (which
The Hon. K.T. GRIFFIN (Attorney-General): | move: as | indicated yesterday we would not be supporting on this
That during the present session the Council make available to arjide of the Council) is a sessional order that we will have to
person who believes that he or she has been adversely referredrenew on an annual basis at the commencement of each

during proceedings of the Legislative Council the following session. We will also need to consider on those occasions
procedure for seeking to have a response incorporated intQhat its impact has been

Hansard—
I. Any person who has been referred to in the Legislative The sessional order will do the following. It will allow any
Council by name, or in another way so as to be readily identifiedperson who claims that he or she has been adversely affected
may m(%ec% ?ngﬁlrgifﬁ;?”hg c")"rri;ii']‘g Loa;hge:r?ig\e/gs_ely affected il @ NUMber of ways to request that a response be incorpor-

reputation or in respect of dealings or associations wi_th%‘_ted |ntd—!ansa(d That request will pe made to the President.
others, or injured in profession, occupation or trade or in T h€ President is required to consider the request as soon as
the holding of an office, or in respect of any financial practicable, giving notice of the submission to the member
credit or other status or that his or her privacy has beefwho made the comments in the Council about the person who

unreasonably invaded, and o : -
(b) requesting that his or her response be incorporated imgas made the submission to the President. The President can

Hansard confer with the person who made the submission or with any
Il. The President shall consider the submission as soon a@@ember but, importantly, itis not a quasi-judicial proceeding;
practicable. it is a proceeding entirely under the control of the President.

ll. The President shall give notice of the submission to they, making a decision about the response, the President is not
member who referred in the Council to the person who has madethgI liberty to judge the truth of any statement made in the

sut)lr\r/1.|53|<)"r:.con3idering the submission, the President— Council or the truth of any submission. There are a number
(a) may confer with the person who made the submission, of ways in which the President may deal with this.
ga)tmay confer with any member, The first is that if the President is of the opinion that the
(c) may not take any evidence, submission is trivial, frivolous, vexatious or offensive in
(d) may not judge the truth of any statement made in thecharacter or is not made in good faith, or there is some other
Council or the submission. o good reason not to grant the request, then the President is to
V. Ifthe President is of the opinion that— __refuse the request and, obviously, inform the person who
(@) fgiﬁ;gﬂgf’%ﬁ Is trivial, frivolous, vexatious or offensive o je the request of that decision. Unless the President
(b) the submission is not made in good faith, or refuses the request, the President is to report to the Council
(c) there is some other good reason not to grant the requesthat the President’s opinion might be and, when the report
to incorporate a response into Hansard, is made, if it is to incorporate, then the response will be

the President shall refuse the request and inform the pers ; . ; ;
who made it of that decision. The President shall not bgﬂcorporated irHansard Recognising that anything that is

obliged to inform any person or the Council of the reasons forS@id in the Council or incorporated in titansardattracts
that decision. absolute privilege, and that privilege is something that attracts
VI Unless the President refuses the request on one or morigormally only to members of a particular House, this

of the grounds set out in paragraph V of this resolution, the Preside ; i i
shall report to the Council that in opinion of the President the%Sponse will have the protection of absolute privilege.

response in terms agreed between the President and the person The response has to be succinct and strictly relevant to the
making the request should be incorporated idansardand the  question in issue. It must not contain anything offensive in
response shall thereupon be incorporated faosard character and must not contain material which, if published,

VII.  Aresponse— :
(a) must be succinct and strictly relevant to the question inWOUId have the effect of unreasonably adversely affecting or

issue, Injuring a person or unreasonably invading a person’s
(b) must not contain anything offensive in character, privacy, unreasonably aggravating any adverse effect, injury
(c) must not contain any matter the publication of which or invasion of privacy suffered by any person, or unreason-
would have the effect of— ably aggravating any situation or circumstance. In addition,

@ Bg;ggzong\rb Iﬁn?ggggs%)él? fﬁ%ﬁgﬁ?ng ' e{njggrns%na}sit is not to contain any matter the publication of which might

privacy in the manner referred to in paragraph | of prejudice any investigations of criminal offences, the fair trial
) this resolution, or _ of any current or pending criminal proceedings or any civil
(i) unreasonably aggravating any adverse effectproceedings in any court or tribunal. In the way in which the
g‘é‘rl%noror'“vas'on of privacy suffered by any geqqional order has been drafted, we also provide that a
(i)  unreasonably aggravating any situation or circum- ‘Person’ includes a corporation, whether it is an incorporated

stance, or an unincorporated association.
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It is to be recognised that those who might be aggrieved
as a result of something which might be said in one of the
Houses of Parliament may have his or her response in-
corporated by other means, for example, by requesting a
member other than the member who has made the comments
which are the subject of any protest actually to read in
comments or make other observations about the initial
statements which are the subject of complaint. This provides
a formal process.

As | said yesterday, this process is in place in a number
of jurisdictions—not all, because there are differing views
about the way in which parliamentary privilege ought to be
available to those who are not members. In that context, |
have taken the view that it is appropriate to move in this way.
We can evaluate, test and modify it, or we can no longer
proceed with it after several years of experience. | made the
point yesterday that the Federal Senate has had such an order
in place since 1988 and that just over 20 applications have
been made since that time. The House of Representatives has
had a procedure in place since 1997, and | think about three
applications have been made for responses to be inserted in
Hansardregarding statements made by members. So, it does
not appear that the procedure is used extensively in those
jurisdictions where it has been enacted as a sessional order.

The important thing to recognise is that in all jurisdictions
where it has been incorporated not one has established a
statutory right for the very strong reason that establishing a
statutory right does not provide either the flexibility or the
immunity from court intervention which a sessional order
does. | hope members will support the proposed sessional
order and that in respect of those matters which | have not
adequately covered they will have regard to my second
reading speech which was delivered yesterday on the
Citizens’ Right of Reply Bill.

The Hon. CAROLYN PICKLES secured the adjourn-
ment of the debate.

LISTENING DEVICES (MISCELLANEOUS)
AMENDMENT BILL

In Committee.
(Continued from 9 March. Page 854.)

Clauses 1 to 6 passed.
Clause 7.
The Hon. IAN GILFILLAN:

Page 4—

Line 6—Leave out ‘section is substituted’ and insert:
‘sections are substituted’

After line 20, new sections—Insert the following sections
after new section 5:

Public Interest Advocate

5A. There will be a Public Interest Advocate.
Appointment of Public Interest Advocate

5B (1) The Governor may appoint a legal practitioner to
be the Public Interest Advocate.

(2) Subject to this Act, the terms and conditions of
appointment (including remuneration) of the Public Interest
Advocate will be as determined by the Governor.

(3) The Governor may appoint a legal practitioner to be
a deputy Public Interest Advocate.

| move:

(d) an employee in the Public Service of the State.
Terms of office of Public Interest Advocate, etc.

5C. (1) The Public Interest Advocate will be appointed for
a term of office of five years and, on the expiration of a term
of office, is eligible for reappointment.

(2) The office of Public Interest Advocate becomes vacant
if the Advocate—

(a) dies; or

(b) completes a term of office and is not reappointed; or

(c) resigns by notice in writing to the Governor; or

(d) is removed from office by the Governor under subsec-

tion (3).

(3) The Governor may remove the Public Interest Ad-
vocate from office for—

(a) mental or physical incapacity to carry out official

duties satisfactorily; or

(b) neglect of duty; or

(c) dishonourable conduct.

Function of Public Interest Advocate

5D. (1) The function of the Public Interest Advocate is to
appear at the hearing of an application for the issue of a war-
rant under this Act to test the validity of the application and,
for that purpose, to—

(a) present questions for the applicant to answer and

examine or cross-examine a witness; and

(b) make submissions on the appropriateness of issuing

the warrant.

(2) The Public Interest Advocate is not subject to the con-
trol or direction of any Minister or other person in the
performance of the function of the Advocate.

Public Interest Advocate’s annual report

5E. (1) The Public Interest Advocate must, as soon as
practicable (but not later than two months) after each 30 June,
give to the Minister a report on the activities of the Advocate
(and any deputy) during the year ending on that 30 June.

(2) The report must not contain information—

(a) that discloses or may lead to the disclosure of the
identity of any person who has been, is being, or
is to be investigated; or

(b) that indicates a particular investigation has been.
is being, or is to be conducted.

Public Interest Advocate must keep and deal with records in
accordance with regulations

5F. The Public Interest Advocate must—

(a) keep as records—

0] apglications for warrants under this Act;
an

(i)  affidavits verifying the grounds of applica-
tions for warrants; and

(i) any warrants or duplicate warrants issued
under this Act, provided to the Advocate
under this Act; and

(b) control and manage access to those records; and

(c) destroy those records,
in accordance with the regulations.

Confidentiality

5G. (1) A person who is or was the Public Interest Advo-
cate or a deputy Public Interest Advocate must not record, use
or disclose information obtained under this Act that came to
the person’s knowledge because of the person’s function
under this Act.

Maximum penalty: $10 000 or imprisonment for 2 years.

(2) Subsection (1) does not apply to the recording, use or
disclosure of information in the performance of his or her
function under this Act.

(3) A person who is or was the Public Interest Advocate
or adeputy Public Interest Advocate must not be compelled
in any proceedings to disclose information obtained under
this Act that came to the person’s knowledge because of that
person’s function under the Act.

The amendments that | have on file may appear to be

(4) The following persons are not eligible to be appointedSomewhat convoluted, but they have a simple intention. The
as the Public Interest Advocate or a deputy Public Interesfirst amendment seeks to establish a position of Public

Advocate:
(a) the Director of Public Prosecutions;
(b) a person assigned to work in the Office of the Director
of Public Prosecutions;
(c) a member of the police force;

Interest Advocate, a matter on which | addressed comments
during my second reading speech. The additional information
that | want to share with the Committee is a further endorse-
ment from Queensland where such a position is in place and
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has been operating for some time. Today, | received a fagublic. Quite obviously, the person being investigated cannot
from Queensland of the Annual Report of the Public Interesbe informed of that and the Public Interest Advocate cannot
Monitor delivered pursuant to the Criminal Justice Act. 1do anything publicly on it.
have not had the chance to read it, but it is available for There is a requirement in the legislation for the Police
perusal by members and the public. Complaints Authority to audit the application for warrants
The other aspect which | think is important to share withand the record of warrants, including the cancellation of
the Committee is that there were some concerns that thigarrants or by virtue of the expiry of time. So, there are a lot
could add to a level of bureaucracy and prove to be awf steps in place to try to ensure that the applications for the
expensive addition to the proper administration of this newistening device and any extensions of a listening device
legislation. | argue that that is not the case. Fortunately, th@arrant are properly dealt with.
experience in Queensland gives us some confidence in being aAs | said at the second reading reply stage, we have a
able to recommend that such a position will not be particularsupreme Court judge, who is charged with a public duty, who
ly expensive or onerous. _ _ _ is certainly as well trained as any Public Interest Advocate
I think it is worth sharing some information obtained from ever will be, and who will have, | expect, a heightened sense
a discussion between Mr Terry O’Gorman, President of the fajrmess because that person is a judge. To then slot in a
Australian Council for Civil Liberties, and my research pypiic Interest Advocate seems to be a move that will not
assistant on Tuesday. The Queensland Public Interegthieve anything.
Monitor, Richard Perry, is a barrister who has no practice in - thare have been 20 applications a year on average over

the criminal law area. This is seen as very important. He hage |ast seven years, so | was interested to note that the
previously advised the Queensland Police Union, which givegyoy “wr Gilfillan indicated that this will not be a full-time

him some expertis_e in this area. The P_ublic Interest Mo_nito osition, although | think from the way it is drafted that is one
needs to be a barrister of some experience. The way his ro

A o nstruction which can be placed on the office. Whether or
has been working in practice is that (now that the Act ha detion wh b !

b in f for ab he NCA. th | otitis full time or part time, it seems to me that there is no
een in force for about a year) the NCA, the Queensland, i penefit to be achieved by establishing this new office
Crime Commission, the Criminal Justice Commission and th

land Poli . him in ad ith some fairly important powers, but powers which are no
Queensland Police are starting to contact him in advance Gfigrerent from those of a judge, except that the judge
making an application.

; . [timately issues the warrant or issues the extension to an
If the Public Interest Monitor has concerns, he can an y y

. ) arrant. | am in no way convinced that there is any merit at
does negotiate on those concerns. The threat of being cros§in this proposition
examined on the application ‘pulls them into line’. In respect . ) -
of resource implications, the Public Interest Monitor is nota_. The Hon. CAROLYN PICKLES: Th,e Opposition was
Public Service employee; he is a private barrister and mere ven a preview of the Hon. Mr Gilfillan's amendments, for
bills the Government for the time he spends in his role a hich | thank him, and during the brief conference that | had

Public Interest Monitor. This is cheap: no bureaucracy is se ith my colleague in the other place, the shadow Attorney-

up. He gets paid on a per case basis. In Queensland, theggeline?/?lt,hgtl?t ?(J)gsnfntlon to support this amendment. We
may be about 10 cases per week involving about five hour e .
of the Public Interest Monitor's time at perhaps $250 an hour, 1€ Hon. K.T. Griffin: Support it? _ _
which is the figure that Mr O’Gorman suggested, but that  The Hon. CAROLYN PICKLES: Support it. We believe
would be a very rough guess. The system does not seem @t it gives some additional safeguard. There were some
make him ‘oppressively busy’. reservations when _thls Bill came before the Labor Party
Mr Richard Perry is of the view that most Supreme CourtCaucus about the issue of privacy and what happens to
judges welcome the process and did not like the pre-existingitizens’ rights. That point was raised by a number of our
system where applications were mage parte in other members. On balance, we belleve that this is an amendment
words, without this extra representation. So, some quitéhat is worthy of consideration.
extensive wording will be added to the Bill to cover a The Hon. Mr Gilfillan has also given me some notes
position of Public Interest Advocate, which | recommend. which he has read intdlansardabout the operation of the
The Hon. K.T. GRIFFIN: | oppose all the amendments. Public Interest Monitor in Queensland and notes from the
| spent a little bit of time on this at the second reading replyPresident of the Australian Council for Civil Liberties,
stage, but the Government's very strong view is that thér Terry O'Gorman, who talks in part about the operation
office of Public Interest Advocate is inappropriate. It will be of that position in Queensland and who stated that it does not
largely ineffective in practice because the Public Intereshave enormous budgetary implications, which would
Advocate is in the same position as the Supreme Court judgertainly be a consideration for us.
hearing the application. The advocate will only have access We believe that it adds some level of protection, particu-
to the same information given to the Supreme Court judgéarly when looking at the installation of videos. | indicated in
hearing the application. The advocate will not have anymy second reading speech (and the Attorney answered my
intimate knowledge of what is involved in the investigation question adequately) that a level of concern was expressed.
or of the conduct being investigated. The advocate, | supposklowever, everyone makes mistakes, and this week we have
will be able to examine or cross-examine a witness but theeen a monumental mistake made by the police force in this
judge determining the matter also can do that. State and by the Federal police force. It was an absolutely
The submissions that may be brought by the Publioutrageous mistake, for which | understand the Federal Police
Interest Advocate are unlikely to be any different from theCommissioner has apologised, but | understand that the State
concerns and considerations also held by the judge. It do&ommissioner has not yet apologised. Clearly, mistakes
not seem to the Government that the office of Public Interesbccur and people’s privacy is at stake. We think that these
Advocate will add anything to the application process in aamendments provide additional safeguards, so we support
way that will benefit the person being investigated or thehem.
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The Hon. NICK XENOPHON: In relation to the point|have been making here. Although he did not quite use
Hon. lan Gilfillan’s amendments, | indicate that with somethe term ‘superfluous bureaucracy’, the Hon. Terry Cameron
reservation | am inclined to support them. | believe thatcertainly made reference to a bureaucratic approach. | would
having a Public Interest Advocate in these circumstances wiluggest that there is no further protection beyond that which
allow for a degree of monitoring that is not available in theis given in the Bill by having a Public Interest Advocate
current arrangements of the substantive Bill. | acknowledgeresent.
the concerns of the Attorney but, on balance, | think that The Hon. A.J. REDFORD: | recognise that, given the
given the increase in powers under the Listening Devices Adhdications of support from the Opposition and the Hon. Nick
that this Bill provides the amendments go some way toXenophon, this is likely to become part of the Bill as
providing a monitoring role of those increased powers.  presented to the other place. Therefore, | have a couple of

The Hon. T.G. CAMERON: | will not be supportingthe questions. In proposed new section 5D the function of the
amendments moved by the Hon. lan Gilfillan. Whilst | haveadvocate is to present questions and make submissions. Then,
a great deal of sympathy with the honourable member’s intertnder proposed new section 5G there is provision for
and | have a concern about the use of listening devices,donfidentiality, as follows:
think that there are too many problems with the amendments . .. does not apply to the recording, use or disclosure of
that have been moved by the Democrats. | think that they arigformation in the performance of his or function under the Act.
overly bureaucratic and | am concerned about what their cost/hat would occur if there were a review process in relation
might be. Itis therefore not my intention to support them. to the granting of a listening device? That can crop up in a

The Hon. IAN GILFILLAN: | thank the Hon. Terry range of circumstances. For example, if at the subsequent trial
Cameron for making his position clear. | hope that hisof an accused the accused challenged the legality of the
position only embraces this amendment in respect of thissuing of the listening device because it was based on a false
Public Interest Advocate, because there are other amendmeptgmise, can the accused call the Public Interest Advocate to
which are separate matters. In relation to some of thgive evidence? Does the Public Interest Advocate have any
Attorney’s comments earlier, | refer to the annual report ofrole in any appellant process? Has there been any suggestion
the Public Interest Monitor in Queensland, as follows: in Queensland that that should occur?

The creation of the position of monitor ought not in any way be ~ The Hon. IAN GILFILLAN:  Perhaps in a simple way
construed as indicating or suggesting any particular criticism of ot can refer the honourable member to proposed new section

deficiency in the process of granting approvals for the use 05(;(3), as follows:

listening devices prior to the passing of amendments to the Act. . .
9 P P g A person who is or was the Public Interest Advocate or a deputy

The Hon. K.T. Griffin interjecting: Public Interest Advocate must not be compelled in any proceedings
The Hon. IAN GILFILLAN: | ask the Attorney, as to disclose information obtained under this Act that came to the

sometimes .he chides me fo.r not listening, to Wait’until Iperson’s knowledge because of that person’s function under the Act.
finish. The report continues: ’ ‘To be compelled’ still implies that that person has the right,
if my interpretation of my amendment is accurate. In a way,

Any person familiar with the degree of scrutiny which the bench . o
has traditionally given to similaex parteapplications involving | like the sensitivity of the way the honourable member has

significant impact upon the rights of the individual would readily interpreted it as to whether that particular advocate would be
appreciate that the intervention of the Office of the Public Interestikely to become a major player in subsequent legal proceed-
Monitor will not in any sense improve the level of scrutiny given to gs. | do not have enough knowledge of the way it has

2gﬁ:‘ti%ﬁ’,pclgﬁtgc’enjr?;é’rtrg&er{‘ provide a broader base upon which ¢ orked in Queensland to say whether that has been invoked;
would suggest not.

I
Thatis the point: there will be more public confidence inthe |, terms of whether it is a possibility in South Australia,
proper use of this additional power that i§ being granted ang oy, my ratherad hocreading of my own amendment |
a balancing of it. | go back to the earlier quote from the, 4 assume that, if the public advocate were persuaded that
Queensland Monitor who said that most Supreme Coury gramatic denial of justice or abuse of justice was being
judges welcome the process. So, they appreciate having .t?érpetrated, he or she would not be prevented from taking the
extra contribution to make what must be at times a quitgyjtiative. However, as | understand this, he or she could not
difficult decision to enable the police to ride roughshod—,q subpoenaed to give evidence. | hope that goes part of the
which quite often the request is—in terms of privacy a”q/vay towards answering the honourable member.
intrusion into private property. | hope the Committee will a6 are a couple of matters | would like to address
support the amendment. briefly. First, | respect that the Hon. Terry Cameron may not
~ The Hon. K.T. GRIFFIN:  The honourable member payve heard me reading inktansardthe notes | received on

himself, by referring to that quotation, really says it all in Tyesday from Terry O’Gorman. The other point in relation
relation to why it is not necessary to have a Public Interesfy \hat the Attorney raised about this matter relates to the
Advocate or a Public Interest Monitor. With respect to thefina| sentence of some summaries of the Queensland Public
conclusion that the honourable member has reached, in thgfterest Monitor annual report, as follows:
It gives the community Confldence,. I would sugggst that the The very existence of an independent watch-dog with sufficient
community does not know about it, as the Public Interespowers to monitor the use of warrants and compliance with the Act
Monitor is not permitted to discuss the issues which argrovides some guarantee that the rights of the public to privacy will
raised in any application because of the very nature of theot be infringed.
application. That is the key question and the only justification for us,

The honourable member acknowledged that, invherelam politically, to be so energetic in pushing that there
Queensland, where they might have had some specid a separate re-enforcing and safeguard entity in the deliber-
problems, the judges may have welcomed it; but | have nation. Because we see that the police are entitled under
evidence of that. The acknowledgment is that the judges am@ertain circumstances to have the right to use state-of-the-art
rigorous in their review oéx parteapplications. That is the equipment, they should have the right to contravene what
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would normally be regarded as the sanctity of privateDoes that mean that the Governor may not have to go ahead
property and privacy generally; but it should not be givenand appoint the Public Interest Advocate or does it mean that
without there being really reliable and solid assurances thdte may appoint a legal practitioner or someone who is not a
the human rights involved are protected as much as possiblegal practitioner? It seems that we are handballing it all over
by the implementation of our legislation. to him. He will appoint the person—it is not clear to me
So, that is the reason why we believe that having thisvhether he must be a legal practitioner—and he will set the
particular advocate in place will not be an onerous task. Theemuneration as well.
number of requests are relatively modest. The cost, as The Hon. IAN GILFILLAN: That is correct, and |
exampled in Queensland, is relatively small. With an annualinderstand that it is the convention of parliamentary language
report to assure the Parliament and the public of the way th® use such words.
process is working, we will have much more confidence that The Hon. T.G. CAMERON: Obviously the Hon. lan
there is minimal abuse of the power that we are authorisingilfillan has done a lot of work on this, but | wonder whether
through this legislation for our police force to use. he has made any estimate of the likely cost of setting up a
The Hon. NICK XENOPHON: Following on from the  Public Interest Advocate. Can he give us any idea of what
comments made by the Hon. Terry Cameron in relation to theemuneration this person might receive? Does he have any
bureaucracy and the costs involved in setting up a Publiestimate of the cost of setting up a Deputy Public Interest
Interest Monitor, which on balance | support, what does thé\dvocate, preparing an annual report and the ancillary
Hon. Mr Gilfillan say the costs are in Queensland and doeadministrative services that will have to be supplied to this
he consider we will be looking at a similar cost here? Alsojndividual? I note from the Bill that quite extensive files will
can he foresee the role of the Public Interest Monitor beingneed to be maintained.
taken up by, for instance, the Ombudsman, as he would be the The Hon. IAN GILFILLAN: It is appropriate that the
obvious person independent of the Public Service? ThPublic Interest Advocate keeps the files and records, but |
Ombudsman is a lawyer. would be surprised if an extensive amount of work would be
The Hon. IAN GILFILLAN: | note that the Queensland involved. As a result of the current situation | will seek from
experience has been approximately 10 applications per weethe Queensland Monitor as much precise information as | can
I would be surprised if we do not have fewer than that forget. However, | assume that Mr O’Gorman has reasonably
various reasons, one being the question of population.  sound knowledge of the Queensland experience. There is a
The Hon. A.J. REDFORD: On average, itis 20 a year. charge of $250 per hour for the barrister’s time. From our
The Hon. IAN GILFILLAN: It will be considerably estimate there are currently 20 applications per year in South
cheaper. | cannot guarantee that we will not have an increagaustralia, as we heard from the Attorney. The experience in
in the number of applications. It would be naive to say thalQueensland is that each application takes a maximum of one
we will stand at a level of 20 per year in the years ahead. Ilhour. So, if extra time is involved, as there would be in
the data given to me, for the 10 cases per week in Queenslakdeping the records, even if we doubled that, we will not get
(it sounds like they must be busy there as far as investigatiomauch more than 40 hours per year. | will seek to get a bargain
go), it takes approximately five hours of the Public Interesby fixing the rate at $200 per hour, which makes a total cost
Monitor’s time per week at whatever that charge may be. lof $8 000.
has been quoted here as $250 per hour, which | know from The Hon. K.T. GRIFFIN: | will not labour the point as
my own unfortunate experience is about the going rate for aaltimately it will be resolved, | would hope without this being
average solicitor working out of a large legal company inin the Bill. | would go so far as to say that it is bizarre to have
Adelaide. a Public Interest Advocate who can go along to the judge’s
As to whether the Ombudsman or somebody operatinghambers to the application for the issue of a warrant—drop
under his jurisdiction or in his office could be asked to takeeverything we need a warrant—present questions for the
on the role, it is clear from the legislation that the persorapplicant to answer, examine or cross-examine a witness and
should not be a public employee. In my own mind | feel thatmake submissions on the appropriateness of issuing a
the Ombudsman can be described as not being a publigarrant. The judge is independent. The judge cannot be
employee, but I am open to persuasion about that. Examplesmoved from office unless there is a resolution of both
are also given which indicate that it is an advantage to havelouses of Parliament. He is totally independent of the
someone who is familiar with the law, such as a barrister, foExecutive, yet you want to put someone who is appointed for
the purpose of cross-examination. five years there to ask the questions. | am not sure how or
The Hon. A.J. REDFORD: | draw the attention of the why that person will perform a particular task.
Hon. lan Gilfillan to the contribution made by the Attorney-  The judge has the job under our system currently, and
General on Tuesday, in which he indicated that in a seveander the Federal Telecommunications Interception Act, to
year period we have had 143 applications and there have beba the independent determinant of when a warrant will or will
four refusals in that time. Does the honourable member hauveot be issued, whether for the interception of telecommunica-
any figures on the Queensland experience in terms of thions or for the placing of a listening device. It seems to be
number of refusals as opposed to the number of applicationsbsolute nonsense to have someone in attendance who knows
The Hon. IAN GILFILLAN: | am afraid | do not have nothing about it. Presumably the police will not hand over
that information. We could follow that up and see whether wdiles to give the Public Interest Advocate information upon
can get as much data from the Queensland experience asich there can be questioning.
possible. If that is what the honourable member has in mind, it
The Hon. T.G. CAMERON: Proposed new section 5A worries me immensely that you will have someone else who
provides that there will be a Public Interest Advocate;will now have access to all the investigation files so that that
proposed new section 5B(3) provides that the Governor magerson can ask the proper questions. Itis bizarre. You are not
appoint a legal practitioner; and proposed new section 5B(ltjusting the judge—the independent judicial officer, a
provides that the Governor may appoint a legal practitioneiSupreme Court judge—to make the decision, and you are
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expecting someone who, hopefully, would come without anyou want to do that, there are other ways to do it, without its
knowledge of the application to ask the questions and makairectly being handed to you as a member.
submissions on the appropriateness of issuing the warrant. If The Committee divided on the amendment:

you intend that that person will have access to the investi- AYES (9)

gation files, | can tell you that it will not work, and | tell you Crothers, T. Elliott, M. J.

that the Bill will not pass. Gilfillan, I. (teller) Holloway, P.
The Hon. IAN GILFILLAN: The thing that seems to be Kanck, S. M. Pickles, C. A.

lower in priority in the Attorney’s approach to this than in Weatherill, G. Xenophon, N.

mine is: what important aspect of the extension of the police Zollo, C.

powers is being granted by the warrant through the scope of NOES (8)

this new legislation? The hearing, according to the Cameron, T. G. Dauvis, L. H.

Queensland experience, is an informal rather than a formal Dawkins, J. S. L. Griffin, K. T. (teller)

process and, if no independent person is in attendance, the  Laidlaw, D. V. Lawson, R. D.

whole of the discussion and termination is between two Schaefer, C. V. Stefani, J. F.

people—the Supreme Court judge and the police officer who PAIR(S)

is applying for the warrant. It may well be that it is a different Roberts, R. R. Lucas, R. I.

Supreme Court judge in several of the instances throughthe  Roberts, T. G. Redford, A. J.

year, so there would not necessarily be a consistency of

L . . Majority of 1 for the Ayes.
person who is involved. With the Public Interest Advocate, Ameanmeynt thus carrieci/' clause as amended passed
there would be a person, but | do not believe there is any Clause 8 ' '

intention that that person would have access to files and the . .
investigative data. However, that person is in a position to The Hon. lA'_\l GILFILLAN: | movg.
make an assessment of the justification of this warrantand to Page 4, after line 29—Insert the following paragraph:

f . - . (ab) by striking out from subsection (2) ‘matter’ twice
ﬁggt{;lbeu;ﬁlgllsdg{e?ﬁ{ir\llflaet\i/g)rtlo the Supreme Court judge who occurring and substituting, in each case, ‘serious offence’;

The Hon. T.G. CAMERON: | pose a question to the AS indicated previously in my second reading contribution,
Hon. lan Gilfillan as | get pulled one way or the other on thist "2 been my conviction that the Bill previously drafted

debate. The Attorney-General asked the question (and gnabled these extraordinary powers of the police to be applied

struck a bit of a chord with me): why would a Supreme Cour@nd granted for virtually any level of offence. Therefore, |
ve sought in this amendment to restrict it to what are

judge not look at this matter in an independent fashion? | hea( . L . .
the honourable member’s argument about consistency. | affffined as ‘serious offences’. | have had some conversation
not sure that it would not be a good thing to have differentVith _thga Hon. Nick Xenophon, who p_0|.n.ted out to me that
people handling these applications. In other words, | am n at in itself may be too narrow a definition. If | turn to the

so sure that it is a good idea to have one person doing it fgell it really is a question of interpretation beyond my
five years. nowledge of the law. ‘Serious offence’ is defined as

The Hon. IAN GILFILLAN: | do not want any implica- meaning any of the following offences when under the law

tion that | am suggesting that the Supreme Court would natf the Sta}te or the law of the Commonwealth, or another State
be independent. There has never been a hint of that in nfjf @ Territory of the Commonwealth:
advocacy of this. It may have been the Attorney’s interpreta- (&) murder or an offence equivalent to murder; or
tion, but it is certainly not founded on any opinion that | have. ~ (b) kidnapping or an offence equivalent to kidnapping.
However, a Supreme Court judge or a person with thig am not clear what other offences would be described as
responsibility in other circumstances would quite often seelequivalent to murder or equivalent to kidnapping, so when |
counsel to assist in coming to the decision that he or she igas asked whether it would involve other more sophisticated
asked to make. What is at risk here is that it is seen as @ffences not described quite simply as murder or kidnapping
confrontation between the Public Interest Advocate and ther, as in (c), an offence involving a drug or substance of a
Supreme Court judge who will issue or not issue a warrankind regulated under part V of the Controlled Substances Act,
or put qualifications on it. | was not able to answer definitively, | am afraid. However,
If we have a person who has had an experience of severhistill feel that the amendment is important so that this
applications and has been part of the discussion and thweasure will apply only for serious offences. | ask for support
thinking behind it, the Supreme Court judge may well (andfor my amendment
the Queensland experience supports this) welcome having The Hon. K.T. GRIFFIN: The amendment is strongly
someone who has previously had experience to be able tpposed. It will severely emasculate the Bill and the principal
make some recommendations or suggestions about the matt&ct and is totally unacceptable to the Government. It will
not only putting up the position of privacy if he or she severely hamper the ability of the police and the National
believes that the privacy is at risk of being overridden. TheCrime Authority to effectively investigate serious criminal
determination will be made by the Supreme Court judge. hctivity, and if the amendment is adopted the police and the
have confidence in the Supreme Court judge. My measudCA will be able to seek a warrant to use a listening device
will enable the Supreme Court judge to make the determinasr a warrant to install a surveillance device only when the
tion more quickly, and better based, and the public will havenvestigation relates to murder, kidnap or certain drug
the assurance that a person who has been specificalbffences. Forget corruption issues: you will not be able to
appointed to add a safeguard, particularly from the privacynstall a listening device or surveillance device for corruption.
aspects of the use of these warrants, is there and able Thhe amendment that is being moved is substantially more
contribute to that aspect of it in the hearings. restrictive than the Telecommunications (Interception) Act
The CHAIRMAN: An honourable member should not be and, as | understand it, all interstate listening devices
receiving information from the gallery in document form. If legislation.
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| come back to the point that | made when I replied at thedistinction between indictable and non-indictable offences,
second reading stage. Contrary to what some people believgecause the wording of the current Bill leaves it totally open
the Bill does not alter the current position in relation to theto the police seeking the warrant on any offence. This is not
offences for which a warrant may be obtained. The currenust my judgment: this is the judgment of the Law Society
Act does not restrict the offences for which the police mayand of others who have looked at it. That may have been an
apply for a warrant. The Bill will still provide that a Supreme oversight of the draftspeople.
Court judge must take into account a number of factors, The Hon. K.T. Griffin: It has been the law for 27 years.
including the gravity of the criminal conduct being investigat-  The Hon. IAN GILFILLAN: That does not mean that we
ed, when considering whether there are reasonable groungg not need to look at it and revise it. That is definitely not
for issuing a warrant, whether or not the amendment igelevant to whether or not we deal with it. It may well be
carried. But the protection for citizens, if the amendment isyorth our while to go past this amendment so that there can
not carried, is that the gravity of the criminal conduct beingbe some other consultation on it, if that is appropriate, and we
investigated will be considered when the judge is consideringan revisit it later on. | know the procedures are possible: we
whether or not to issue the warrant. go back and open up this particular clause again, and | could

I just cannot believe that the Opposition, the Australianseek leave to move my amendment in a reworded form, or
Democrats and the Independents can be so blind to the reali§gmeone else could move it. | am in your hands on that: |
of this as to want to restrict the availability of listening would appreciate the Chair's enabling us to defer the debate
devices, which includes video surveillance devices an@n my amendment.
tracking devices, so that it only applies to murder, kidnap or - The Hon. NICK XENOPHON: | do not support the

certain drug offences. _ Hon. lan Gilfillan’s amendment, despite what the Attorney
The Hon. Nick Xenophon: | have never said | was first thought.

supporting this amendment. You are assuming | am support- an honourable member interjecting:

ing this amendment. The Hon. NICK XENOPHON: Yes. It is probably not

The Hon. K.T. GRIFFIN: | am sorry, | take it back. | had . . - .
presumed it from the murmur around the Chamber. If thelrjggg%sonablethat he jumps to conclusions, given my voting

Hon. Mr Xenophon and the Hon. Mr Cameron are not going The Hon. Di Laidlaw interiecting:
to support the amendment, | will be delighted. | withdraw my € Hon. Liana Laidlaw interjecting. .
remarks made in anticipation of the contrary position and 1he Hon. NICK XENOPHON: Yes, given my voting
apologise if | have mistakenly imputed to them an intentiorf €°rd- _ , o

to move in a particular direction if in fact | am wrong. Sofar ~ The Hon. Diana Laidlaw interjecting:

as the Opposition members are concerned, if they support it The Hon. NICK XENOPHON: Well, I don’t know about
| will be extremely disappointed. fresh. | do not support the amendment, even though |

The Hon. Carolyn Pickles interjecting: understand that the Hon. lan Gilfillan is concerned to reduce

The Hon. K.T. GRIFFIN: If | have now been able to the scope of the Bill, which I acknowledge is unduly
persuade the Leader of the Opposition that she should négstrictive. | agree wholeheartedly with the Attorney in that
support it, that would be marvellous. respect, but | see some merit in the underlying reasoning in

The Hon. IAN GILFILLAN: We were advised that this the Hon. lan Gilfillan’s approach that the Bill ought not apply
amendment was in many ways parallelling what is in thefo all offences.

Commonwealth Telecommunications (Interception) Act, and | note that in the Summary Procedure Act there is a
it was on that advice that | took some comfort that this waglistinction between summary offences and minor and major
going to be soundly based. In some ways—and | hope thandictable offences. It is my view that if summary offences
this is not too much of a diversion—this really emphasisesire excluded and the Bill applies simply to minor and major
the value of this Chamber as a discussion and committéadictable offences, that would not unduly restrict the scope
Chamber. It is not a bad reflection of the way in which aof the Act. | propose to move an amendment shortly after
Parliament and committee should work. We are respondingbtaining advice from Parliamentary Counsel with respect to
to the Attorney’s pressure to deal with this Bill as fast as weghe Hon. lan Gilfillan’s amendment.

can. The Hon. CAROLYN PICKLES: The Opposition is

The Hon. K.T. Griffin: It's been here for four months. somewhat confused by these amendments flying around in

The Hon. IAN GILFILLAN: | would ask the Attorney the ether. The Opposition only received a copy of the
to cease parroting the four month stuff, because the Govertion. Mr Gilfillan’s amendments fairly late yesterday, and,
ment is dilatory in handling material. In fact, it is worse— listening to the Attorney, it is moving towards his position.
material has been not handled for many months. That is adowever, | would like to have a look at the proposed
irrelevancy, but the fact is— amendments of the Hon. Mr Xenophon.

The Hon. K.T. Griffin: Because you only concluded your  Progress reported; Committee to sit again.
speech on the Firearms Bill three weeks ago. Do not use that
as an example, because it is not a good example. LIVESTOCK (COMMENCEMENT) AMENDMENT

The Hon. IAN GILFILLAN:  I'm not! | never mentioned BILL
the Firearms Bill.

The CHAIRMAN: Order! The Hon. Mr Gilfillan has the Adjourned debate on second reading.
floor. (Continued from 10 March. Page 905.)

The Hon. IAN GILFILLAN: Yes, | would have thought
that | would be protected from my own Firearms Billl land ~ The Hon. P. HOLLOWAY: This Bill seeks to defer the
everyone including the Opposition members have regardeghate upon which certain parts of the Livestock Act 1997 come
this as a matter that should be thought about seriously. It mapto operation. The Livestock Bill was passed by this
mean that there ought to be a rewording so that there is Rarliament early in 1997 and assented to on 20 March 1997.
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The PRESIDENT: Order! | ask the Hon. Mr Gilfillanto Deputy Leader mentioned, the current provisions of the
go either into or out of the gallery to confer with a memberLivestock Act 1997 provide for the commencement of the

of his staff. provisions relating to apiaries and brands as at 20 March this
The Hon. P. HOLLOWAY: Section 7(5) of the Acts year. This Bill will ensure that the Apiaries Act 1931, The
Interpretation Act provides: Brands Act 1933 and the Branding of Pigs Act 1964 continue

An Act or a provision of an Act passed after the commencementC "egulate apiaries and brands whilst new regulations are
of this subsection that is to be brought into operation by proclamatiofleveloped in partnership with those relative industries.
will be taken to come into operation on the second anniversary of the The regulations necessary to underpin the brands changed
date on which the Act was assented to by, or on behalf of, the Crowgignificantly following the move to a national livestock
unless brought into operation before that second anniversary. identification scheme through the ARMCANZ Conference
Under this provision, all parts of the Livestock Act 1997 will of Ministers for Agriculture and Primary Industries. | will
come into operation on 20 March 1999. The only difficulty make a few comments in relation to my experience with
with that, we are told, is that a number of regulations that willhrands and tattoos.
apply to certain parts of the Livestock Act have notyetbeen The Hon. P. Holloway interjecting:
completed. There are good reasons for this, which | will  The Hon. J.S.L. DAWKINS: | have not had my ears

mention ina moment. Essentially, all this simple Bill does ispierced and I do not have any intention of having that done.
remove or exempt the Livestock Act, or certain parts of it,| do not know that | want to be branded, either.

from the provisions of the Acts Interpretation Act so thatthe  Members interjecting:
implementation of those parts will be delayed beyond The Hon.J.S.L. DAWKINS: | will ignore those
20 March. comments. The importance of identification of livestock
The parts of the Livestock Bill which need to be delayedshould not be understated. | have had a lot of experience in
in this manner relate to the Apiaries Act 1931, the Brandsaving to brand stock after shearing and also in relation to
Act 1933, and the Branding of Pigs Act 1964. If this simplestud stock, having to do what was never a very pleasant job,
Billis passed, those Acts and their associated regulations wilamely, tattooing the ears and, in some cases, both ears of
remain in force after 20 March. The reason this is necessamsheep. They do not altogether like it so it was not one of the
is so that the new regulations under the Livestock Act can beasiest jobs that we had to do.
properly considered and consultation can take place with the The Hon. Caroline Schaefer:l used to do the pigs, and
affected industries so that the regulations can be brought inipey don't like it.
operation shortly. It is my understanding that, in any case, The Hon. J.S.L. DAWKINS: As the Hon. Caroline
these new regulations would have to be completed by nex§chaefer reminds me, | had a little bit of experience in
year or the year after, whenever the competition polic\tattooing pigs, and they like it even less than sheep, and they
requirements come in. So, | think we can reasonably expeeire a bit harder to hang onto. If | can return to the importance
that we will have these regulations shortly. of branding, | must say that from the early days of the
With reference to the Apiaries Act, | understand that thereunning of sheep and other stock in this country, farmers and
is an industry consultative paper and that a ministerial tasgraziers were very proud of their brands, because that was an
force has been looking at disease control strategies. Due identification that in many cases was recognised right around
the complex nature of this issue, the task force reported lateghe State. Many stock agents could identify that a certain
than expected. That is why these regulations are not yet ibrand belonged to Arthur Whyte from Kimba or a particular
place. breeder or company—a little like some of the brands that are
Regarding the Brands Act, | understand that, currentlyused on wool bales.
there are some new developments in Victoria which are Recently, while looking for something else in my files at
leading the national scheme for livestock identification. Newhome, | came across something of which my father was very
microchip technology, which greatly improves and facilitatesproud and which he passed down to me, and that was a
livestock identification, has been developed in recent yearsertificate of registration of sheep brand or brand and tattoo
The improvements in this area have been great even in justark, under the fourteenth schedule of the Brands Act 1933
the two years since the Livestock Act was first introducedwhich we have referred to in this legislation. It was for the
| understand that that is what has delayed the implementatiddentral Brands District. It was made out in the name of my
of the regulations which would bring this new technologyfather on 5 November 1935. The fee was 10 shillings, which
into play. was a reasonably significant sum in those days. It was
The Opposition accepts that those are very sound reasofgmething of which he was very proud, and | was very proud
for why we should agree to the Bill before us. It will simply to take that brand over from him in about 1987.
extend the operation of the old Acts until these new regula- We had two brands in the family and | was pleased to take
tions can be developed in consultation with the industry. Wéhat one because it was a blue brand on the top of the
always believe that we are more likely to get better regulatioishoulder. The other one we had was on the near rib and, when
and legislation if we have proper consultation with theyou were branding sheep with that one, you finished up with
industry. So, we are pleased to assist in allowing that tenost of it on your trouser leg. The one on top of the shoulder
happen. Not only will we support this Bill, but we have was very easy to use, unless the sheep was particularly
agreed for it to be brought on within such a short period ofskinny.
time so that it can come into force before 20 March. We The Hon. T.G. Cameron: That wouldn't have applied to
support the Bill. your sheep.
The Hon. J.S.L. DAWKINS: It depended on the season.
The Hon. J.S.L. DAWKINS: | wish to make a brief The Hon. T.G. Cameron: Nice big fat sheep on your
contribution to the debate on this Bill. | thank the Deputy property.
Leader of the Opposition for his support for and understand- The Hon. J.S.L. DAWKINS: Yes. | know that the
ing of the need for this legislation to go through today. As theHon. Caroline Schaefer has also indicated the pride of her
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father, a former President of this place, in the brand that he | |STENING DEVICES (MISCELLANEOUS)

had for his stock and the fact that he was able to acquire his AMENDMENT BILL

father’s brand and that it went down through the family.

Certainly, there was a lot of pride in the way those brands In Committee (resumed on motion.)

were used as a means of identification of stock. In the days (Continued from page 924.)

when | was showing and selling stud sheep, we were very Clause 8.

proud about the way in which tattoos were marked in the ears The Hon. IAN GILFILLAN: | seek leave to withdraw

of the livestock. my amendment regarding serious offences.

I do not know a lot about the apiary industry other than ~ Leave granted.
that over the years certain apiarists have used part of our The Hon. IAN GILFILLAN: |think it appropriate to put
property to put their bees on for periods of time, and Ithese remarks into this context. First, | feel more relaxed
suppose | have had a bit of honey from those people d@bout withdrawing the previous amendment on the basis that
different stages in my life. | do not profess to know anythingwe have been successful in getting the Public Interest
about their industry. However, the members of that industryAdvocate in place. Secondly, | have been persuaded by the
are currently considering recommendations on future strategjttorney’s contribution to the argument and by the Hon. Nick
for disease control, which was developed last year by th&enophon’s spelling out of some of the complications of
ministerial apiary industry task force. The new regulationgvhat was my intention. With that behind us, | move:
will be developed after this consultative process has been page 4, after line 34—Insert the following subsection:

completed. (4a) The applicant for a warrant must, as soon as practicable after
. . being notified of the time and place of the hearing of the applica-
| support this Bill. It may not seem of great import to sometion—

people in our community today but itis important to provide  (a) notify the Public Interest Advocate of the time and place of
some certainty for some important sections of our primary the hearing; and )

industry sector. It will allow the new regulations to be () pro‘l’.'de.the P“db“cﬁ'.gter.%t A.‘j".ocat% with a copy ]E’f }]he
developed in partnership with industry, and it is very ggg,:ggggﬂ and affidavit verifying the grounds of the
important that the participants in those industries have SOm&, as to enable the Public Interest Advocate to carry out the
ownership. | have pleasure in supporting the Bill. Advocate’s function under this Act.

This amendment is consequential on the earlier Public
The Hon. T.G. CAMERON: The Government has Interest Advocate amendment.
recently committed to the introduction of a national livestock  The Hon. K.T. GRIFFIN: | support this amendment
identification scheme for the livestock industries of the Statebecause it is consequential on the amendments carried in
The regulations dealing with apiaries and livestock brandselation to the office of the Public Interest Advocate.
were expected to commence before the end of March 1999, Amendment carried.
when the Livestock Act 1997 was enacted. The regulations The Hon. IAN GILFILLAN: | move:
to underp?n brands Changgd Sigr]ificgntly following a move Page 5, after line 2—Insert the following paragraph:
to a national livestock identification scheme through (55) the extent to which the privacy of a person would be

ARMCANZ. likely to be interfered with by use of the type of device to

. S . which the warrant relates; and
The Bill before the Council will ensure that the Apiaries

Act 1931, the Brands Act 1933 and the Branding of Pigs Acin the Democrats’ view, this is a very significant amendment.
1964 will continue to regulate apiaries and brands while ney @M pleased to recognise the support that has been implied
regulations are developed in partnership with industry. | fully!© me from the Opposition on this. It replaces in the Act what
support the concept of consultation and developing thes@@s been left out of ‘the emphasis on the privacy of a person

regulations in consultation and partnership with the industry/Kely to be interfered with by use of the type of device to
which the warrant relates’. It may be relevant to remind the

~ The apiary industry is currently considering recommendacommittee of what | mentioned earlier in my second reading
tions in a future disease control strategy developed by gontribution. On 4 January this year thdvertisereditorial
ministerial task force. This Bill essentially maintains themade the following point:

existing arrangements with branding. | am informed that due Police or any other agency must never have free rein to eavesdrop

to the complex nature of this issue the task force reportegr worse on citizens. The right of privacy may have been sapped by
later than expected. This Bill will allow the new regulations technology but it remains a right. As technology advances, upholding
to be developed in partnership with industry and ensure tht@_alt ﬂggt_ seems to be atS_ much aJUdlCTI?]l flllnC_tl?r}_aS enﬁgfln%t? fair
; ; ; : rial and ignoring executive pressure. The legislation will doubtless
qontlnuat'lon of'regulatlion Of. the brands for apiary andbe examined in detail when State Parliament resumes next month.
livestock industries. Basically, it is an extension of the life ofyye “would expect nothing less and would hope that any civil

the current Act. libertarians in the legislature take a suitably critical stance.

My office contacted the Farmers Federation, whichThatis what this very simple amendment does. It reassures
strongly supports the Bill and expressed real concern anoth Parliament and the public that the judge assessing the
disappointment if it did not pass because it could create a Idnerits of the case of the warrant must take into account the

of consequential problems. SA First supports the legislatiorRrivacy of the person who, as | quote from my own amend-
ment, ‘would be likely to be interfered with by use of the type

of device to which the warrant relates’.
The Hon. K.T. GRIFFIN: The Government opposes the
amendment. | did deal with this issue at some length in the
Bill read a second time and taken through its remainingsecond reading reply. One has to look at proposed new
stages. section 6(6), which provides:

The Hon. K.T. GRIFFIN (Attorney-General): | thank
members for their indications of support.
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A judge may issue a warrant if satisfied that there are in thesurveillance by imposing a constraint about the installation
circumstances of the case reasonable grounds for issuing the warragihich might impact upon what they can do lawfully at the

So, the judge has to be satisfied that there are those reasépoment. L o )

able grounds, remembering that this is a warrant for the SO, there is a distinction between listening devices and
installation of the device and that it is not in respect of thevideo surveillance devices and there is a distinction between
way in which the information collected will be used. The wayWhat the warrant allows for listening devices on the one hand
in which the information is used is a matter for the court.@nd video surveillance devices on the other. In the context of
Frequently, a lot of material that is received from telephonéll the matters the judge has to take into account, it is my
interception or listening device installation is just not used irinderstanding that the requirement to be satisfied upon
the court process because it is not relevant to the case. Vigasonable grounds is the overriding determinant as to
have to be careful to distinguish in our own minds that thigvhether or not the warrant will be issued.

is about authority to install the device. It is not about whether  The Hon. NICK XENOPHON: Further to the Attorney’s

or not the information gathered is admissible or is to be use@xplanation, he is indicating a dichotomy between the

or what the quality of that material may be in relation to theinstallation and use of a listening device. | understand the
investigation and ultimate charge that may be laid. Attorney’s concern is that the installation not be unduly

In saying that and saying also that the judge must havigttered in the conte_xt_of having p_rivacy considerations—
reasonable grounds for issuing the warrant, the judge has to 1he Hon. K.T. Griffin: That's right. o
take into account the gravity of the criminal conduct to which The Hon. NICK XENOPHON: The Attorney indicates
the investigation relates, the significance to the investigatio}ﬂat that is the.c'ase._Surer_ In thg context c.)f the clause that
of the information sought to be obtained, the likely effective-iN€ Hon. 1an Gilfillan is seeking to insert, taking into account
ness of the use of the listening or surveillance device ifhether the privacy of the person would be likely to be
obtaining the information sought, the availability of alterna-nterfered with by the use of the type of QeV|ce to which ’ghe
tive means of obtaining information, any other warrants undef/arrant relates, if we are looking to the issue of installation
this Act applied for or issued in relation to the same mattercl€@rly that would not be a significant factor. Its weight

and any other matter that the judge considers to be reIevaPﬂ’.OUId be diminished, but it would still be a factor to be taken

Itis a well recoanised princiole of statutory inter retationmto account. Given the wording of the Hon. lan Gilfillan’s
- 9 principi latutory inteérpre .amendment, which refers to use, if the Attorney’s concern is
that legislation which authorises intrusion into an individual’s

roperty and privacy will be strictly construed. There isWith respect to installation, the fact that the Hon. lan
property P 4 y ; Gilfillan’s amendment refers to ‘use’ as distinct from

evidence of that in the fact that there are some applicationﬁ]sta”ation, should go some way to ameliorating the

which are rejected. Privacy is a factor which a judge will takeAttorney’s concerns.

into consideration, but the privacy question is not so much The Hon. K.T. GRIFFIN: There is a difficulty with the

related to the installation of the device but to the use to Whic%mendment and itis that, although the amendment relates to

one puts the information that is gathered. That is uItimateI)(Jse you have to read it so that, in the context in which ‘use’

for the court processes: it is not a matter for the judge t(?s referred to, it is the extent to which the privacy of a person

determine in identifying whether or not a warrant ought to be{NouId be likely to be interfered with by the use of the type

granted. ) ) of device to which the warrant relates. So, in terms of video
The Hon. NICK XENOPHON: | would be grateful ifthe  gpyeillance you are broadening the issues which will

Attorney could elaborate on his explanation to this extentiysinge upon the judge’s determination because, although the
from my discussions with the Hon. lan Gilfillan | understandy5rrant is applied for on the basis that the device will be
that this paragraph that the Hon. lan Gilfillan seeks to insef,stalied (and thereafter what comes out of the use of it is a
was in the Act itself. Effectively, the Attorney wants t0 magter for the courts), this does extend the issues which the
remove a section of the Act. judge is required to have regard to in relation to video
The Hon. K.T. GRIFFIN: The theme of the legislation surveillance devices and the issue of privacy, even though the
is that for a listening device you still need a warrant whichwarrant relates to installation.
grants authority both to install and to use. For a video The Hon. NICK XENOPHON: | thank the Attorney for
surveillance device a warrant will be required not to use buhis explanation but, as | understand the current legislation
toinstall, because at the momentitis notillegal to undertakgsection 6(6)(b)(i), which relates to the issue of a warrant—
video surveillance from a public location—the police alreadyand | understand that it does not relate to installation), the
do that. As | explained when | introduced the Bill, law proposed amendment of the Hon. lan Gilfillan mirrors that
enforcement officers presently have the authority to underwording precisely. Given that subsection (6) refers to a
take video surveillance from either private property in respeciumber of factors that the judge must take into account,
of which they have permission to be present or from publigncluding the gravity of the criminal conduct, the significance
property such as roads, parks, public buildings and so on. of the investigation, the likely effectiveness of the use of a
When we looked at extending this legislation to authorisdistening or surveillance device, the availability of alternative
law enforcement officers to apply for a warrant to be able taneans of obtaining the information, any other warrants and
install a video surveillance device on private property, weany other matter the judge considers relevant, surely the
were concerned to try to avoid the risk that, by applying theamendment proposed by the Hon. lan Gilfillan is simply
requirement of being concerned about privacy, it would havanother factor to be taken into account that could not possibly
an indirect bearing on the surveillance from public propertyunduly fetter the exercise of the judge’s discretion. It simply
or from property in respect of which approval had been givemeflects the existing wording of the Act, notwithstanding the
by the owner to install the device. It is an important issue aslichotomy between installation and usage. | would have
we do not want to constrain the operative rights of police td¢hought that it would necessarily be read down, given the
undertake their surveillance from public or other property inwording of the amendment and given the Attorney’s concern
respect of which they have authority to undertake thatvith respect to usage.
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The Hon. K.T. Griffin interjecting:

The Hon. NICK XENOPHON: | am referring to section
6(6)(b)(i), which provides:

...ajudge may issue a warrant under the section if
satisfied. . .

(b) the issue of the warrant is justified, having regard to—

0] forward to the judge an affidavit verifying the
facts referred to in paragraph (c) and a copy of the
duplicate warrant; and

(i)  forward to the Public Interest Advocate a copy of
the affidavit verifying the grounds of the applica-
tion and the duplicate warrant.

This amendment is also consequential. It includes in the

() the extent to which the privacy of any person would be wording the public interest advocate aspect of what is already
likely to be interfered with by use of a listening device i, the Bill.

pursuant to the warrant.

a whole range of other factors that mirror the amendment.

The Hon. CAROLYN PICKLES: We are not convinced
by the Attorney that this would unduly flatter the judge, so
we believe that on balance we should support this in this
Chamber. The Attorney is opposing it vehemently. Let us see
how it comes out of the other House and, if necessary, it can
be sorted out in a conference. On balance, | think that we
would prefer to have itin.

The Hon. T.G. CAMERON: | will not be supporting the
amendment.

The Hon. K.T. GRIFFIN: Obviously, this matter will go
to a conference, but it may be possible to limit it to listening

devices rather than to video surveillance and tracking devices.

For all the reasons that | have indicated, it was deemed
appropriate in terms of drafting to take out the provision. It
was taken out very largely because of the issue of surveil-
lance devices and tracking devices being included, for the
reasons that | have indicated. If we have another look at it on
the basis that it appears that there will be support for it, it may
be possible to leave that reference in but to limit it to listening
devices, which would then reflect the provisions of the
existing Act but would not compromise the issue of warrants
in relation to surveillance devices and tracking devices. |

. ) L Amendment carried.
Itgoes on to mention the gravity of the criminal conductand  The Hon. IAN GILFILLAN:

I move:
Page 8, after line 6, new section—Insert the following section

after the new section 6AB:

6ABA. (1) If—

(a) a listening device is used in contravention of
section 4; or

(b) a condition or limitation contained in a warrant
authorising use of a listening device is not com-
plied with,

information derived from the use of the device will be
inadmissible as evidence against a person charged with an
offence unless the court is satisfied that the interests of justice
require the admission of the information as evidence despite
that illegality.

(2) If—

(a) any premises, vehicle or thing is entered or inter-
fered with for the purposes of installing, using,
maintaining or retrieving a surveillance device and
awarrant should have, but had not, been obtained
to authorise the entry or interference; or

(b) a condition or limitation contained in a warrant
authorising such entry or interference is not
complied with,

information derived from the use of the device will be
inadmissible as evidence against a person charged with an
offence unless the court is satisfied that the interests of justice
require the admission of the information as evidence despite
that illegality.

continue to indicate my opposition to the amendment bufhis amendment is to emphasise quite clearly that evidence
indicate that if | lose the vote, as it appears that | will, thengptained illegally is inadmissible in court except under
it is an issye that will certainly be the subject of fotherextraordinary circumstances. The last paragraph of my
consideration. amendment provides that information derived from the use
The Hon. IAN GILFILLAN:  As occasionally occurs, the of the device will be inadmissible as evidence against a
Attorney is gracious in defeat. But he does reflect what hagerson charged with an offence, unless the court is satisfied
been a constructive aspect of this debate. There is no reasgiat the interests of justice require the admission of the
why we cannot revisit this. As far as | am concerned, it is noinformation as evidence despite that illegality. That paragraph
a closed book when we reach the point of moving amendindicates that it is not a total blanket exclusion of evidence
ments. | certainly would be prepared to look intently at whathat may have been derived illegally, although | do not want
the Attorney raises as a difficulty, but | do not intend to sitto indicate any tolerance on my part that the police should
back and let any emphasis on privacy be diminished througtake this as an invitation that they can acquire evidence in
the lack of proper amendment to the Bill. | appreciate whatvhatever manner they see fit, even illegally, with the
appears to be majority support and indicate that | am prepargstesumption that they will be able to use it to their advantage
to discuss it and look further at it farther down the track. in court.
Amendment carried; clause as amended passed. The message should clearly be that, if it is illegally
Clause 9. obtained, it will be inadmissible. But | bring to the attention
The Hon. IAN GILFILLAN: | move: of members in Committee that the final paragraph does allow
Page 7, after line 2—Insert the following paragraph: that for that very rare, | hope, occasion on which the court
(h) the applicant must, as soon as practicable after the issue of tf@elS that, in the interests of justice, that information could be
warrant, forward to the Public Interest Advocate a copy of theadmitted.
application, the affidavit verifying the grounds of the  The Hon. K.T. GRIFFIN: The Government opposes the
application and the warrant. amendment. The amendment is based on existing section 74E
This is consequential on an earlier amendment. of the Summary Offences Act, which deals with the admissi-
The Hon. K.T. GRIFFIN: We do not oppose this. bility of evidence obtained in contravention of section 74D
Amendment carried. of the Summary Offences Act. Section 74D enacts compre-
The Hon. IAN GILEILLAN: | move: hensive procedures for recording police interviews. The
Page 8, lines 27 to 29—Leave out paragraph (h) and insertthseectIon was enaqted to reduce the potentlal for forced
following paragraph: Confessions or claims of forced confessions, and it has to be
(h) the applicant must, as soon as practicable after the issu€cognised that the law surrounding confessions has tradition-
of the warrant— ally been a special area. | submit to the Committee that the
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use of listening devices or surveillance devices can b€ross(the common law position) adequately addresses the
contrasted in one essential respect. legitimate concerns of the Hon. lan Gilfillan?

Unlike with confessions, the issue is not whether the The Hon. K.T. GRIFFIN: | am aware of the Law
evidence is false, induced or could be subject to claims of itSociety’s concerns. | do not think they are well founded, but
being false. Generally, the question is whether the evidendhe Law Society is entitled to that view. Within the legal
was obtained by taking illegal or improper steps. That is @rofession there are competing views, not necessarily just
very important distinction. The Government's view, as |between defence and prosecution lawyers, about where you
indicated at the second reading stage, is that the welkhould draw the line. My advice is that the rules set down in
recognised principles set down in the casBafining v Cross  Bunning v Crossvork properly and do not create problems.
deal more than adequately with the admissibility of evidenc&'he principles are well established. Ultimately, it comes
obtained illegally or by improper activity. | remind members down to a trial judge making a judgment in the context of a
of the principles iBunning v Crosshat, when considering particular case about whether because of its weight the
whether to admit evidence obtained illegally, a trial judgeevidence is admissible.
must balance the apparent conflict between the desirable goal The Hon. IAN GILFILLAN:  When | moved my
of bringing the wrongdoer to conviction and the undesirableemendment, | think indicated that | believed it was flexible
effect of a court approval or even encouragement being giveanough not to exclude occasions when there are sound
to the unlawful conduct. reasons for using illegally acquired evidence. Unless there is

The principles by which there is discretion to admit ora section in the Act which makes this clear, we are working
exclude evidence obtained by illegal means are well settledhn the presumption that evidence obtained illegally is
but they must in the Government's view be left to theinadmissible.
discretion of the trial judge to be exercised on the facts of | see no danger in spelling out in the Act that, if the
each individual case. In relation to listening devices, | am noevidence is acquired by illegally placing a listening device,
aware of difficulties that have occurred in relying on thethe expectation should be that that evidence will be inadmis-
decision inBunning v Crosgo determine admissibility of sible. It will then be up to the court. If there are particular
evidence obtained by the use of a listening device in the 2@verriding reasons, under those rare circumstances that
years that the Listening Devices Act has been in operatiorevidence can be admissible. So, it is not a total veto. | believe
When something is working well why begin to codify it? That that my amendment puts the right signal into the legislation.
opens it up to perhaps a different sort of scrutiny involving The Hon. K.T. GRIFFIN: | am advised that what is
legal issues and challenges all because we have moved awarpvided in the proposed amendment is stricter Bianning
from reliance upon what is effectively the common law. v Cross What is in the amendment relates to confessions, not

The Hon. NICK XENOPHON: | ask the Attorney to to obtaining evidence merely by observation. Ultimately, the
elaborate on that. Did he say that in the past 27 years theeglmissibility of that evidence will be determined by the court.
have been no cases? | come back to the point that, as far as | am aware, it has

The Hon. K.T. GRIFFIN: No, I did not. | said that | was worked well enough for 27 years. Why change it? You have
not aware of any cases where there had been difficulties good system operating, the courts are working with it. Why
There may well have been cases. From time to time, cas@stroduce what s, in effect, a stricter test which is developed
may come up where evidence is declared inadmissible for orfeom an admissibility of confessions issue and which is
reason or another. When | say that | am not aware, it is onlgpplied to something that is totally different?
because no-one has drawn my attention to particular problems The Hon. A.J. REDFORD: | will make one comment
which | can recollect about the way in which this has beerabout this, and that is that | am not sure—and no-one can
administered. be—what the effect of this will be or how a court will look

I remind members that, under the provisions of theat this section. It might say that, obviously, it must be
Listening Devices Act, the Attorney-General of the day isdifferent fromBunning v Crossind try to read something into
required to receive from the Police Commissioner particularg which none of us intend. ThBunning v Crosgrinciples
of all warrants which are issued or cancelled, or have expiredhave been well developed and applied over many years. As
I do receive that information; | do not receive information the Attorney said, | am concerned that we might bring in
about warrants which have been applied for but refusedsome new notion or principle that will create a whole new
There is no good reason for that sort of information to beplethora of cases that might lead to a whole new branch of the
received. criminal law that is different fronBunning v Cross

If there is a case of special importance where the evidence One great thing abounning v Crosss that it is applied
has been ruled inadmissible because it has been impropedymost universally irrespective of the nature of the evidence
obtained, that can happen for a variety of reasons, butthat is given. Anyone who walks into a court who has any
cannot recollect—certainly within the period in which | have experience in this area knows what it means and what it is.
been Attorney-General—a case where evidence obtained &bere might be some debate about how it is to be applied.
a result of the use of a listening device has been ruled@hat will always occur in the criminal courts where some
inadmissible. If that becomes a key issue for the honourablgdges take a tougher line than others. | do not think | am
member, all that | can do is make some more direct inquiriegiving away any secrets by saying that.
and obtain that information, which I would then undertake to  However, if this amendment is inserted, the Full Court
provide to him before the Bill is finalised in Parliament.  will probably devote itself to a series of cases in an attempt

The Hon. NICK XENOPHON: From a brief discussion to decide how this is different froBunning v Crossbecause
that | have just had with the Hon. lan Gilfillan, | understandthere will be a school of thought that Parliament obviously
that the Law Society has some concerns that there are meanted this in for a reason, that it was not happy with what
parameters regarding the admissibility of illegally obtainedwvas happening witBunning v Cros&nd how it was being
evidence. Is the Attorney aware of the Law Society’sapplied, and the judges will try to interpret something
concerns, and does he consider that the rulBunning v different. | could not predict from reading this amendment
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whether a court might be more inclined to exclude or accept The Hon. K.T. Griffin: Issue a warrant on reasonable
the evidence. grounds.

We are not really giving the courts any policy direction  The Hon. A.J. REDFORD: That is different from a
with the words of this provision, but they may well try to find reasonable cause to suspect that a crime is being committed,
one that we might have to come back and fix later. If thewith due respect to the Attorney. | note that this follows the
honourable member can cite some examples of cases sgame model as we used in the police undercover legislation,
which Bunning v Crossias not worked, that is fine, let us and Parliament looked at that very closely. It was an issue
visit those cases, but | am not sure that anything has beeghat was raised with me, and | feel a duty to raise it. |
indicated to the contrary. understand that approach was adopted in section 52 of the

In response to my questions regarding the discretion of €ontrolled Substances Act. | may well have answered my
trial judge to admit evidence relating to section 4 andown question, but | need to fulfil my responsibility in raising
section 7 defences, the Attorney referred to a number dhe issue.
cases. With due respect to the drafter of this clause and the The Hon. T.G. CAMERON: | thank the Hon. Angus
honourable member—and | have some sympathy for the fa®edford for his contribution, because it clarified my thinking
that he is trying to protect ordinary people and ensuren this issue a little bit. To be honest, | am not quite sure
compliance with the law—I am not sure how it would apply precisely of the principles of the court case to which the
in a case involving the admissibility of a conversation whichAttorney-General referred, that iBunning v CrossThe
was not recorded by any authority but which was recordedomment which the Hon. Angus Redford made and which
privately. weighed on my mind was that he could not tell whether or not

For example, | might be in breach of section 4 but | mightthe Gilfillan amendment would be more or less tight than the
not come within the defence of section 7. | will just explain principles outlined in th8unning v Crossase. That causes
that to members who have puzzled looks on their facesne some concern because, by all reports, the Hon. Angus
Section 4 provides that listening devices are not allowable biRedford is an experienced lawyer, certainly far more
section 7 states that, if a person is prosecuted for having experienced than | am, so if he cannot tell, | am not sure how
listening device, certain defences are available, one of whicham going to tell.
is if a person has a lawful reason or excuse for having such | therefore direct my question to the Attorney-General. Is
a device. That is used commonly in the private context. Adie able to throw any light on this? If we do not know where
| said in my second reading speech, a lot of people walkve are going with this, we had better not move at all; we had
around with tape recorders in their pockets now. better stay withBunning v CrossOtherwise, we might be

The Hon. T.G. Cameron interjecting: taking a course of action that could make it easier for

The Hon. A.J. REDFORD: The honourable member says criminals to have evidence thrown out of court. Can the
that some people keep them in drawers of desks. | loottorney-General comment on that matter? Would the

forward to a further contribution on that one day. Hon. lan Gilfillan’s amendment make it easier or tougher for
The Hon. T.G. Cameron: Just check the top right-hand criminals to have evidence not admitted?
drawer of any desk in— The Hon. K.T. GRIFFIN: | am happy to try to answer

The Hon. A.J. REDFORD: The honourable member that, even though this is the Hon. Mr Gilfillan’s amendment.
refers to another potential example. | am not sure how thiscome back to the point that | made earlier, that is, that the
clause would apply to that circumstance. Would that beHon. Mr Gilfillan’'s amendment is a direct lift of the provi-
excluded in relation to the discretion under section 7? | darsions in the Summary Offences Act that deal with confes-
say that one day a judge will decide whether it does or doesions. Those provisions have been interpreted by the courts
not, and another judge might say that the section 7 defengrore strictly than other areas of evidence.
is not made out so it was an unlawful use of a listening The Hon. Angus Redford is correct. | suspect that the
device. The case df v The Medical Boardeferred to by the enactment of this clause would open the way for even more
Attorney-General in his response to me, is just such a casehallenges in the courts to determine what it really means
that it was an unlawful use of a listening device. Howeverwhen it is set against the principles®déinning v CrossThe
it was admitted in the exercise of their discretion. | suspectoncern is that this amendment, by virtue of the way in which
a court would say that section 6ABA applies in that case, but has been construed by the courts so far in relation to
a court might well say that section 6ABA deals only with confessions, would be regarded more strictly than the
section 4, not section 7, so it decided to go bacBtoning  principles undeBunning v CrossSo, those sorts of issues
v Crossprinciples in relation to that. | am not sure that we would arise.
need to flirt with the law. It is because the provision is lifted from that area of the

There is another issue that | want to raise, and technicalllaw which deals with confessions, and have been interpreted
I should perhaps have raised it earlier in the debate. Howeveirly strictly and translated across to a totally different area.
with the disjointed way in which we are dealing with this By that | mean the way in which evidence is obtained, not
matter in Committee | got called away. whether or not a confession has been beaten out of somebody,

The Hon. T.G. Cameron interjecting: but that facts have been obtained by observation through

The Hon. A.J. REDFORD: | am glad the honourable video surveillance, through audio listening devices or
member shares that concern. If | am ever in trouble, | have&racking devices. The concern is that courts would then have
got one. It has been raised with me that another way tto apply the stricter standards set under the provisions of the
protect the wrongful or unlawful use of these devices wouldSummary Offences Act, as they apply to confessions, to the
be to require a higher threshold of having a reasonable caufistening devices, surveillance devices and tracking devices
to suspect, and | know that we have dealt with clause 8. Thatrea more strictly than the principles Bfinning v Cross
has been suggested to me by a couple of criminal lawyerswhich, as | said earlier, have been applicable for whatever
must say, though, that— periodBunning v Croséias been in effect as a decision of the

The Hon. T.G. Cameron interjecting: court, principles which are generally fairly well interpreted.
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The Hon. CAROLYN PICKLES: We now have three The Hon. T.G. CAMERON: | indicate my opposition to
legal viewpoints and— the amendment.
The Hon. A.J. Redford interjecting: Amendment negatived; clause as amended passed.

The Hon. CAROLYN PICKLES: Sure. This was an Clause 10.
issue in part that the Opposition queried during the second The Hon. IAN GILFILLAN: | move:
reading debate by way of a question to the Attorney, who Page 11—
raised the principles @unning v Cros# his second reading Line 8—Leave out ‘following paragraph’ and insert:
reply. It is my intention to support the amendment at this ~ following paragraphs

t d furth it f Atfter line 14—Insert the following paragraph:
stage and further pursue It In a conrerence. (d) the information furnished to the Minister by the Public

The Hon. NICK XENOPHON: After listening to the Interest Advocate in relation to the year ending on the
arguments of the Hon. lan Gilfillan, the Attorney and others previous 30 June.
who have contributed to the debate on this clause, | indicat®hese amendments are consequential.
that I will not support the Hon. lan Gilfillan’s amendment. It ~ Amendments carried; clause as amended passed.
is fairly finely balanced, but | do see a distinction in section Clause 11.
74E of the Summary Offences Act, which talks about the The Hon. IAN GILFILLAN: | move:
admissibility of evidence of an interview. | see an interview  page 11, line 19—Insert the following subsection before the
context as being quite discrete from the circumstances hetgirrent contents of new section 6C (now to be designated as

of admissibility in the context of a listening or surveillance subsection (2) of new section 6C):
device. (1) The Commissioner of Police and the National Crime

I do have a great deal of faith in the common law and inAUt?sr%éBuasstTecords a copy of—

the fact that the common law does have a degree of flexibility (i) each application for a warrant under this Act; and
that can look at individual cases. If there is evidence of (in) each affidavit verifying the grounds of an applica-
illegality, that is certainly a factor which can be taken into tion for a warrant; and .

(i) each warrant issued under this Act; and

account and which can be the subject of argument as to (b) control and manage access to those records
whether or not itis admissible. For those reasons, with SOM@ accordance with the regulations. ’

reluctance, | cannot support the amendment. This amendment relates to keeping records, the application

Tr;e Htpn. (IjAN G”TFILL’I'}de: blthavethgppreciaéed t?el\ of a warrant under this Act and the affidavit. My understand-
constructive discussion and debate on this amenament. | 3jgly of the Bjl is that the requirement to keep records does not
not a practising lawyer or a qualified lawyer, but 1 do try 10 5jive the Police Commissioner to keep a record of the

be a legislator. To rely on common law in a matter which has; ¢4 vit verifyin ot :
. i . g the grounds of the application. | believe
been emphasised by the Law Society and which has begp; s amendment is effective in making sure that a full,

recognised in an area that is a quite substantial extension gf,\yhat | regard as an appropriate, record of the applications
police powers and capacities to extract evidence, it is af, be kept

advantage to have it clearly spelt out in statute law. It woul The Hon. K.T. GRIFFIN: | just cannot understand the

be a pity if we do not have in the eventual Act a clearr tionale for it. If the honourable member had some know-

indication so that there can be no misunderstanding that, | dge of what happens in the courts, he would know that
the legal acquisition of evidence is flaunted, there would b ourts keep records of every applicaiion and all the docu-

fhents and papers relating to particular applications, whether
b fthe pri by mi fth bvih l.ofhey are for telecommunications interception warrants,
abuse ot the privacy by misuse of these powers by the po 'C‘ﬁstening device warrant applications, or just the general civil

The Hon. A.J. Redford: Isn't the public interest going to o1 criminal cases. So, the records are there; they are always
look after all that? kept.

The Hon. IAN GILFILLAN:  There are obviously quite | must confess that | just cannot understand why this is a
detailed refinements on the discussion, but my simpl@ecessary obligation upon the police and the National Crime
approach toitis that it is important that the legislation has theyythority because, ultimately, | would have thought that, if
clear message that we as legislators want to put it out to thghyhody wanted to audit (and the Police Complaints Authori-
public and those in the public who are acting to obey this lawy s required to do that in relation to the police), we would
That is why | have strong support for including this amend-ind very quickly whether or not there was a problem with the
mentin the ACt, recognising that the contributions of both tthcord keeping at least on the part of the police_ But' more
Hon. Angus Redford and the Hon. Nick Xenophon haveparticularly, the information is already available in the courts.
indicated that there is evidence in the practice of law which  The Hon. NICK XENOPHON: As | understand it, the
should set our minds at rest. police are required under the Act to keep a copy of the

I acknowledge the Attorney—he has been saying that fofvarrants. What difficulty could there be simply to ensure that
some time. | recognise that, and | acknowledge that theshe file is complete in terms of having the affidavit and the
speak from more intimate, first-hand knowledge than lapplication as part of it? | would have thought that it is not
However, I am in the position of being a simple member ofan onerous or unreasonable provision that the Hon. lan
the public and, if I can see quite clearly in an Act of Parlia-Gilfillan is seeking.
ment that evidence illegally acquired will not be admissible  The Hon. K.T. GRIFFIN: There are a couple of issues.
in court, that is a pretty simple message that | understand amlrst, | doubt whether we can actually bind the National
appreciate. Crime Authority, but | have not really applied my mind to

Members interjecting: that. More particularly—

The Hon. IAN GILFILLAN: | am not going to acknow- The Hon. A.J. Redford interjecting:
ledge one of those interjections. | gather from the Committee The Hon. K.T. GRIFFIN: My understanding is that the
that I may lose on the voices, in which case | will not divide. process at the moment is—
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The Hon. A.J. Redford interjecting: as would the police force, the National Crime Authority, the
The Hon. K.T. GRIFFIN: Well, they comply with our  judge and both lawyers. Even though | may see the rest of the
laws, but | do not know whether you can compel a Commonamendment his way, | am concerned about the sensitive
wealth instrumentality to do it. But that is to one side. Theinformation in the affidavits. | would be concerned if we had
process at the moment is that the records are kept by tHwlf a dozen copies of this sensitive material floating around.
courts. If, after three years, the matter is not current, th&Ve are all aware of the lengths to which criminal organisa-
warrants are returned to the police and the police keep tH#ons will go to get access to secret police files. | would have
records. | am told that they have not culled any yet, but theréhought that we would want to restrict the number of
will come a stage where they will need to cull the records. Ifaffidavits lying around and tighten up who might have access
they are 20-year-old warrants you have to ask, ‘What is théo them. Could the honourable member clarify that for me?
point of keeping 20-year-old warrants?’ This does not The Hon. IAN GILFILLAN: The effect of my amend-
recognise the desirability of ultimately getting rid of a lot of ment would be purely to ensure that the Police Commissioner
those very old records. At the moment it can be donevould be required to keep a copy of the affidavit. That is not
administratively, but | am told that the police keep all thesea particularly wide or dangerous exposure of confidential
records and the courts keep them if the matter is still currermaterial and seems reasonable. | am advised that the NCA
after three years and, if it is not current, the records go backeeps that material as a matter of course anyway. As the
to the police and the police retain them. While they have nof\ttorney observed earlier, our legislation probably has no
culled them up to the present time, ultimately they may havenore than advisory or request impact on the NCA.
to. The Hon. K.T. GRIFFIN: If we think about it logically
The Hon. CAROLYN PICKLES: The Opposition we have to say that if there is a court case the information
supports the amendment. It does not seem to be an onerowdl have to be retained anyway because, if you have gathered
provision. Given the indicated advice of the Attorneyinformation from a listening device, video surveillance or
previously, | cannot see why he has such opposition to it. tracking device, if you are to prove your case the prosecution
The Hon. T.G. CAMERON: As | see this clause, the Will need that material because there may well be a challenge
application will need to be kept, the affidavit will need to be to the validity or admissibility of the evidence and, going
kept and the warrant will need to be kept. Will the Hon. Mrback before that, the basis upon which the evidence was
Gilfillan confirm that point? authorised to be obtained. If there is not going to be a
The Hon. IAN GILFILLAN: The Bill before us requires Prosecution, you have to ask why you want to keep the
the retention of the warrant, and the other details are spelt oiffformation. Itis not so much the warrant but the information
in subclause (2). | am not intending to alter that but to requiréhat is gathered.
the Commissioner to keep a copy of the affidavit verifying ~ With telecommunications interception, you may have
the grounds of the application for a warrant. The Law Societyveeks of surveillance and might just get bits here and there

put this paragraph to me in asking that this amendment b@ you may get nothing. What is the point in keeping an
forwarded: affidavit which, as the Hon. Terry Cameron suggests, might
The Law Society supports the requirement to set up and maintaiﬂaye some damaging assertionsin it, yvhen the mqtter IS never
a register of warrants. going to go before a court? That is the practice at the
L . . moment. Ultimately you have to cull some records. The
Thatis in the Bill. It continues Operations Intelligence Branch of SA Police has a regular

However, the current Bill as drafted contains no provision tox, (i i
include or retain the warrant or the application and the affidavit inCUIIIng program under the supervision of the Independent

support of it. The retention and preservation by the Commissioneftuditor, and ultimately one will have to make some decisions
of the warrant, the application and any supporting affidavit should@bout the material you keep and that which you do not keep.
be a fundamental requirement for the Register of Warrants unddrwould have thought that this is unduly restrictive because

clause 6A(c), otherwise it is quite possible for no record to bej prevents you from making those proper decisions
maintained of any of these documents, with the potential to cause . ; :
great problems should their issue ever come into question or need The Hon. IAN GILFILLAN: | am taking that as a

to be justified. Any confidentiality concerns by investigating officersquestion to me. . o
should be allayed by the knowledge that, if sensitive contents are  The Hon. K.T. Griffin: No, it is a comment.

sought by subpoena, they can always be resisted in an appropriate The Hon. IAN GILFILLAN: The question is, ‘Why keep
case by a claim of public interest immunity. the material?’ There is a failure to observe a major intention
As other speakers have said, | do not see it as a particularly the way we are framing this legislation. | go back to
onerous addition for the Commissioner to be required to keeprivacy and the proper use of these facilities that will be made
copies of the affidavits. available through warrants to the police. It is to keep for a
The Hon. T.G. CAMERON: | can follow the Hon. lan  reasonable period of time the evidence of justification for or
Gilfillan’s reasoning in relation to the warrant and in relationthe refusal of the application for the warrants in very well and
to the application for a warrant, but it is my understandingtightly controlled circumstances. Later, in some part of the
that the affidavit that would set out or verify the grounds oflegislation there is an allowance for the eventual destruction
the application for a warrant could contain a great deal obf the records after a period of time. It is not an indefinite
sensitive information—information held by the police force retention of material.
and, | would suspect, the lawyer acting for the defendant, the In my view it is not so much a matter of keeping material
lawyers acting for the Crown, the Supreme Court judge ando that prosecutions can or cannot take place but so that we
the Public Interest Advocate, if that is what we end up with.as the public can be reassured that this process, which is on
I am concerned about this question of the affidavit. Firstthe extreme edge of police powers using the ultimate in
there is the sensitivity of the information. | wonder whethertechnology (which we have supported; we are pleased for that
under the Hon. lan Gilfillan’s model he could let me knowto happen), is a further step in the safeguarding and we can
who will end up keeping a copy of the affidavit because, thebe reassured that it is not being abused and we can refer back
way | see it, the Public Interest Advocate would have a copyto the data if need be to have reassurance of that.
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The Hon. CAROLYN PICKLES: As | have indicated

The CHAIRMAN: | will put the question: that proposed

over and over again, we have cooperated with the Govermew subsection (1)(a)(i) stand as part of the Bill.

ment in processing this Bill this afternoon. We have had this Amendment carried.

rather large group of amendments for only a day and have not The CHAIRMAN: We turn now to proposed new
had time to consider adequately the full implications of this subsection (1)(a)(ii).

Frankly | find this quite unsatisfactory; | would have
preferred to have more time. If the Attorney wishes to

The Hon. NICK XENOPHON: | want it removed.
The CHAIRMAN: Then the question is that proposed

proceed with this, | will support the amendment to allow itnew subsection (1)(a)(ii) stand as part of the Bill.
to go to a conference and we will consider it again in another The Committee divided on the amendment:

place.

The Hon. NICK XENOPHON: | support the Hon. lan
Gilfillan’s amendment to the extent of keeping a copy of the
record of the application for a warrant and for each warrant
but not for subclause (2), for the reason that the courts will
keep a record of this, and the Public Interest Advocate will
also presumably keep records of this as a matter of course. |
can see the concerns of the Attorney. On balance, given that
the courts will, of necessity, have to keep a record of this
application and the affidavit, that should allay any concern
| have, which forms the basis of the Hon. lan Gilfillan’s
amendment. | indicate that | support the Hon. lan Gilfillan’s
amendment, save for subparagraph (ii). | seek a direction
from the Chair: can | do that?

The CHAIRMAN: Yes, it can be put in two parts. The

AYES (7)
Crothers, T. Gilfillan, I.(teller)
Holloway, P. Kanck, S. M.
Pickles, C. A. Weatherill, G.
Zollo, C.

NOES (8)
Cameron, T. G. Dawkins, J. S. L.

Griffin, K. T. (teller) Laidlaw, D. V.

Lawson, R. D. Schaefer, C. V.

Stefani, J. F. Xenophon, N.
PAIR(S)

Roberts, T. G. Redford, A. J.

Roberts, R. R. Lucas, R. I.

Elliott, M. J. Davis, L. H.

Majority of 1 for the Noes.

Hon. Mr Xenophon has asked whether the amendment can The CHAIRMAN: Subparagraph (ii) is now struck out.

be putin two parts. The firstamendmentis to insert proposege question now is that the remainder of the amendment of
new subsection (1)(a)(i). The second amendment is to iNS&fle Hon. Mr Gilfillan be agreed to, namely, (1)(a)(ii) and

proposed new subsections (1)(a)(ii) and (1)(a)(iii).
The Hon. T. CROTHERS: | oppose the Hon. Mr

(2)(b) and the words ‘in accordance with the regulations’.
Remainder of Hon. I. Gilfillan’s amendment carried;

Xenophon's amendment for the same reason that my Leadgfause as amended passed.
gave when she said that, because of the lack of time to look cjayse 12 passed.

at the amendments of the Hon. lan Gilfillan, she would
support the Gilfilan amendment so that it could go to
conference in order for a determination to be made then,

because the conference will have more time to consider the foll

matter. | understand your ruling, Mr President, but if
someone wishes to amend an amendment they should, with
due courtesy to the members of this Committee, place that on
file. That has not been done. Only the Hon. Mr Xenophon
knows why that is so.

The CHAIRMAN: The question has been put in such a
way that the Committee can retain the first part of the
amendment and then have the option of opposing the rest of
it. The words are the same: there is no difference.

The Hon. T. CROTHERS: But he wants to take it out.
That is why | am opposing his amendment, because he is
amending the amendment that we are supporting. That is why
| am opposed to the Hon. Mr Xenophon's amendment. He has
no amendment to the Gilfillan amendment on file. There may
be a number of very valid reasons for that. The reason my
Leader put forward in respect of supporting the totality of the
Gilfillan amendment is even more justified in this instance,
given that we have had even less time to look at the
Xenophon amendment.

| am aware of your ruling, Mr President. However, if
someone wants to come in here and address a Bill in such a
way that they are going to move an amendment to amend-
ments already on file, it is absolutely a must for them to place
their amendment to the amendment on file so that we can at
least have a look at it instead of doing it at the 11th hour or
on the 38th of the 39 steps. | must oppose the amendment on
the basis that, whilst it can be done, it does not follow the
custom and practice of the manner of dealing with amend-
ments by placing them on the file of this Chamber.

Clause 13.
The Hon. IAN GILFILLAN:

| move:
Page 14, lines 25 to 28—Leave out this clause and insert the

owing clause:

Substitution of s. 8

13. Section 8 of the principal Act is repealed and the
following section is substituted:

Possession, etc., of declared listening or tracking device

8. (1) The Minister may by notice in tHéazettedeclare
that this section applies to a listening or tracking device, or
a listening or tracking device of a class or kind specified in
the notice.

(2) The Minister may by further notice revoke or amend
any such declaration.

(3) A person must not, without the consent of the
Minister, have in his or her possession. custody or control a
declared listening or tracking device.

Maximum penalty: $10 000 or imprisonment for 2 years.
(4) The consent of the Minister under subsection (3)—

(a) may be expressed to relate to the possession,
custody or control of a listening or tracking
device, or to a listening or tracking device of a
class or kind; and

(b) may be expressed to apply to persons of a speci-
fied class; and

(c) may be expressed to be subject to such conditions,
limitations or restrictions as the Minister considers
necessary or expedient.

(5) The Minister may at any time revoke a consent under
tf}]ics section and, on revocation, the consent ceases to have
effect.

(6) For the purposes of this section, having the possession,
custody or control of a listening or tracking device in
contravention of a condition, limitation or restriction imposed
by the Minister will be taken to be having the possession,
custody or control of that device without the consent of the
Minister.

(7) The Minister may by instrument in writing delegate
any of his or her powers under this section to a Chief



934 LEGISLATIVE COUNCIL Thursday 11 March 1999

Executive as defined in the Public Sector Management Act  Amendment carried; schedule as amended passed.

1995. .
(8) A delegation under subsection (7) may be revoked at Title passed.

will by the Minister and does not prevent the exercise ofany ~ Bill read a third time and passed.
power by the Minister.

This is a measure to include a listening or tracking device CONSTITUTION (CITIZENSHIP) AMENDMENT

with ‘surveillance equipment’. | am concerned that if we do BILL
not include tracking devices in this clause of the Bill there
will not be the same surveillance and supervision of the us
of what is becoming increasingly sophisticated technology:.
L?elleve it improves the responsibility of the legislation. | STATUTES AMENDMENT (SENTENCING—
ge members to support my amendment.
The Hon. K.T. GRIFFIN: | oppose the amendment. | MISCELLANEOUS) BILL
have indicated previously that some listening devices have
been declared under the Act, because such devices do nQ
have general lawful usage. Generally, the purpose of these
declared listening devices is to record, overhear or monitor
private conversations to which the person is not a party. That ECONOMIC DEVELOPMENT BOARDS
is an offence under the Listening Devices Act. Itis not an  1ha Hon. A.J. REDFORD: | seek leave to make a

offence to use a tracking device. What is unlawful is th%ersonal explanation about my being misrepresented

intrusion upon private property to install such a device. Thig e gtergay by the member for Gordon on the topic of Econom-
Bill seeks to give authority for the installation of such aj. Development Boards.

device. . . . Leave granted.
Consequently, it is anomalous to declare tracking devices Tha Hon. A.J. REDFORD: Yesterday, the member for

on the basis that they do not have general legal usage. [8,rqon suggested that the South-East Economic Develop-
addition, there is no evidence to suggest that certain classgfnt Board had been the subject of very unfair criticism from

Received from the House of Assembly and read a first
ime.

Returned from the House of Assembly without amend-
nt.

of tracking devices are readily available and being used nemper of his own Party, and | understand that he was
inappropriately. Members may remember that in my SECONfferring to me. My personal explanation is this: | asked a
reading reply | identified the fact that since 1985 certainggies of questions without any comment concerning the
classes of listening device have been declared under the A& ,ih-East Economic Development Board on Thursday

Such devices include: electronic stethoscopes, directive typgg February 1999, and it appears at page 722afsard |
microphones, a sight laser 3DA complete mobile lasel s, made a comment to the media where | stated:

listening system, or laser listening systems of other descrip- Unfortunately, unless the process of distributing funds is more

tions. So, I see no point in the amendment. open, we are going to get more questions about the role of those
The Hon. T.G. CAMERON: | support the Hon. lan poards and who the funds are being distributed to.

Gilfillan’s amendment.
The Hon. NICK XENOPHON: | support the Hon. lan
Gilfillan’s amendment for the reasons he has given.
Clause negatived; new clause inserted.
Clause 14.
The Hon. IAN GILFILLAN: | move:

They are the only public comments that | have made in
relation to Economic Development Boards or the South-East
Economic Development Board. | have not made any public
criticism, let alone unfair criticism, of the South-East
Economic Development Board. | suggest that the member for
Gordon should go back over the Privileges Committee report

Page 15, line 2—After ‘listening’ insert ‘or tracking’. into the conduct of Graham Ingerson tabled in another place
This amendment is consequential. on 21 July 1998 and take his own advice from his contribu-
Amendment carried; clause as amended passed. tion made in the House of Assembly on 21 July 1998 when
Clause 15. he was talking about the standards of the Parliament. |
The Hon. IAN GILFILLAN: | move: suggest that he carefully check what is or is not said before
Page 16, after line 6—Insert new paragraph: he goes into Parliament and accuses me of doing things that

(ba) relating to the control and management of records to bésimply have not done. | hope that the member for Gordon
kept Uf”ger this ACtd 'DClUg'ng access to and the destrucyyjl| take more trouble and care in the future and, indeed, will
tion of those records; an take a leaf out of my book and apologise on the basis that he

Amendment carried; clause as amended passed. has been caught out.
Clause 16 passed.
Schedule. ADJOURNMENT

The Hon. IAN GILFILLAN: | move:

Page 17, lines 12 to 26 (statute law revision amendments to At 6.20 p.m. the Council adjourned until Tuesday
section 8)—Leave out these lines. 23 March at 2.15 p.m.



