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The PRESIDENT (Hon. J.C. Irwin) took the chair at
2.15 p.m. and read prayers.

PROSTITUTION

Petitions, signed by 72 and 15 residents of South Australia
respectively concerning prostitution, and praying that this
Council will strengthen the present law and ban all prostitu-
tion related advertising to enable police to suppress the
prostitution trade more effectively, were presented by the
Hons K.T. Griffin and R.R. Roberts.

Petitions received.

NATIVE TITLE

A petition signed by 464 residents of South Australia
concerning native title rights of indigenous South Austraians,
and praying that this Council does not proceed with legisla-
tion that, first, undermines or impairs the native title rights of
indigenous South Australians and, secondly, makes changes
to native title unless there has been a genuine consultation
process with all stakeholders, especialy South Australia's
indigenous community, was presented by the Hon. Sandra
Kanck.

Petition received.

TAB AND LOTTERIESCOMMISSION

A petition signed by 46 residents of South Australia
concerning the Totalizator Agency Board and the Lotteries
Commission of South Australia, and praying that this Council
will ensure that the Totalizator Agency Board and the
L otteries Commission of South Australiaremain government
owned, was presented by the Hon. Caroline Schaefer.

Petition received.

PAPERS TABLED

The following papers were laid on the table:
By the Treasurer (Hon. R.I. Lucas)—

Reports—

Direction to Generation Lessor Corporation (GLC)—
Execution of Sale Agreements—Optima Energy
Pty. Ltd.—Ministeria Direction.

Direction to Generation Lessor Corporation (GLC)—
Execution of Sale Agreements—Synergen Energy
Pty. Ltd.—Muinisteria Direction.
By the Minister for Disability Services (Hon. R.D.
Lawson)—

Supported Residential Facilities Advisory Committee—
Report.

RECONCILIATION WEEK

TheHon. DIANA LAIDLAW (Minister for Transport
and Urban Planning): | seek leave to table a ministeria
statement issued today by the Hon. Dorothy Kotz on the
subject of Reconciliation Week.

Leave granted.

QUESTIONTIME

RESIDENTIAL TENANCIES TRIBUNAL

TheHon. R.R. ROBERTS: Mr President—

Members interjecting:

TheHon. R.R. ROBERTS: About time, too.

Members interjecting:

The PRESIDENT: Order!

Members interjecting:

TheHon. R.R. ROBERTS: Fattery will
nowhere.

Members interjecting:

The PRESIDENT: Order! TheHon. Mr Robertshasthe
floor.

TheHon. R.R. ROBERTS: | seek leaveto make abrief
explanation before asking the Attorney-General a question
about the Residential Tenancies Tribunal.

Leave granted.

TheHon. R.R. ROBERTS: On 4 August last year |
asked a series of questions of the Attorney-General following
inquiries from a congtituent of mine in Port Pirie, Mr Rod
Faulkner, who had had an unfortunate experience with a
residential tenancies matter. He went to his local telephone
directory and picked a number, which he duly rang—131
882—and as aresult he ended up with abill costed at $3.92—

TheHon. L.H. Davis: Thiswill take the budget off the
front page.

TheHon. R.R. ROBERTS: Why do you think | ask the
guestion?

Membersinterjecting:

TheHon. R.R. ROBERTS: It was $3.92 per minute.

Membersinterjecting:

TheHon. R.R. ROBERTS: On that occasion—

TheHon. T.G. Cameron: How much was the bill—
$3.92?

TheHon. R.R. ROBERTS: Per minute. It landed at
$3.95 per minute. This came about becausethereisaprivate
company listed in that section of the phone book and it leads
people to believe that they are ringing the Residential
Tenancies Tribunal, which as we all know is an arm of the
department of consumer affairs under the purview of the
Attorney-General. | asked the minister a series of questions
in that respect, pointed out that there was a closing date for
new registrations and asked him what programs he would
come up with to advise constituents of the anomaly and save
those country constituents substantial cost.

We had afollow-up on 14 January this year to the office
of the Minister for Consumer Affairs and we were advised
that it was in the Attorney-General’s parliamentary bag.

Members interjecting:

TheHon. R.R. ROBERTS: Clearly, we should have
asked the Hon. Diana Laidlaw, because she answers at least
60 per cent of her questions. Subsequently, on 31 March we
were advised by the Attorney-Genera’s department that the
question had lapsed. My very serious questions are:

TheHon. K.T. Griffin: Wasit aphonecdl or aletter that
advised you of that?

TheHon. R.R. ROBERTS: My staff tell me that they
were advised by staff from your office by telephone that the
question had lapsed. | ask: what is a lapsed question? My
serious question relates to people who live in country areas
and who are still faced with the dilemma of being confused
into making up callsto a private company costed at $3.95. |

get you
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again ask the Attorney-General: what does he intend to do to
overcome this anomaly facing al constituents living in
country areas, especialy those in the 086 country area?

TheHon. T.G. Cameron: There has to be a trap here
somewhere.

TheHon. K.T. GRIFFIN (Attorney-General): It is a
tricky question. | am being particularly cautiousin answering
it. | will make appropriate inquiries and bring back areply.

MOTOR VEHICLES, SAFETY

TheHon. G. WEATHERILL: | seek leave to make a
brief explanation before asking the Minister for Transport a
question about unstable motor vehicles.

Leave granted.

TheHon. G. WEATHERILL: Last Tuesday, on the
early morning show on Channel 9, therewasareport relating
to large trucks on the roads in al states—not only in South
Australia—and it indicated that they were unbalanced and
that this was causing the drivers some concern. There have
been numerous reports about this over theyears, and | believe
that it has been raised also in the federal parliament. In fact,
the federal government employed a company which had
30 trucksof itsown. | think it isstrange that it did not engage
atotally private company from that industry.

The truck drivers complained that the vehicles were
unstable and, when they braked at different times, they veered
either to the left or to the right, which was causing concern.
They reported this problem and some of the vehicles were
taken off theroad. Even though they were owner drivers, the
drivers refused to drive them because they were being
cautious about road safety. Some of them have gone out of
business because they cannot work and, therefore, they
cannot afford to pay to have their vehicles repaired. My
question is: will the minister talk to her counterparts—both
federal and state—and ascertain why this company does not
recall these vehicles and have them properly serviced? Most
motor car industriesin South Australia, when they find afault
in their vehicles, withdraw them from the road and repair
them. This company is not doing that.

TheHon. DIANA LAIDLAW (Minister for Transport
and Urban Planning): Last year the federal government,
through the federal Minister for Transport, raised concerns
about one brand of heavy vehiclein similar circumstancesto
those the honourable member has outlined. | do not know the
outcome of thoseinvestigationsbut | will inquire. In addition,
if the honourable member’'s concerns relate to that same
investigation, | will provide him with a response from the
federal government. If he has new information, or when he
provides me with the name of the company, | will make
inquiriesat thefederal level. | appreciate that he asked meto
do so on a state by state basis but, in terms of vehicle
specifications, it isamatter that isbeing dealt with nationally.
| shall pursue the matter through the federal government.

EMERGENCY SERVICESLEVY

TheHon. CARMEL ZOLLO: | seek leave to make a
brief explanation before asking the Attorney-General a
question regarding the recommendations of the Eiffe report.

Leave granted.

TheHon. CARMEL ZOLLO: Recommendation 5 of the
Eiffe report states:

It is recommended that the Department of Justice raisetheissue
of back-dating concessional payments with the Department of

Treasury and Finance and provide advice to the Minister for
Egg)elrgmw Services as acomponent of budget advice for year 2000-
My questions are:

1. Has the Attorney or his department undertaken
negotiations with the Department of Treasury and Finance
regarding the back-dating of concessional payments?

2. What is the estimated cost of backdating the conces-
sional payments as per the recommendation?

TheHon. K.T. GRIFFIN (Attorney-General): | think
theissue has been considered, but | will take the question on
notice. In any event, | refer the honourable member to the
budget papers which she will have soon after the Treasurer
delivers the budget in the House of Assembly later this
afternoon.

SENIORS GRANTS

TheHon. CAROLINE SCHAEFER: | seek leave to
make a brief explanation before asking the Minister for the
Ageing aquestion on seniors grants.

Leave granted.

The Hon. CAROLINE SCHAEFER: Yesterday’'s
Advertiser had what | consider to be a relatively facetious
article entitled * Seniors share in handouts', in which it was
pointed out that one seniors organisation was granted $100
to buy amah-jong set. Further oninthe articleit was pointed
out that $406 000 worth of grants had been sent out viathe
seniors program. As someone who comes from a small
community, | know that sometimes quite small amounts of
money can make quite a bit of difference to a community
club and its operation. Much later in the article, it stated that
the Booleroo Centre District Hospital and Health Services
was granted $14 000 to assist older people. My question to
the minister is: can he give details of further grants, in
particular to voluntary groups, and especialy in regional
areas?

TheHon. R.D. LAWSON (Minister for Disability
Services): | thank the honourable member for her question,
and | do know the interest which the honourable member
takesin community groups, especialy in rural and regiona
South Australia. | certainly agree with the honourable
member that the article, which appeared in yesterday’s
Advertiser, did in its presentation and headline trivialise what
is, | believe, a very important program. The Grants for
Seniors Program has been established for some years and this
year we have made arecord all ocation—over $400 000 under
the program—to many groups throughout the state.

The headline of the article to which the honourable
member referred was ‘ Seniors share in handouts'. | do not
regard these grants as handouts at al. They are a‘hand up’
to community groups to support people who are themselves
very often volunteers and to help older people in the
community enjoy their citizenship to the full. Asthe honour-
ablemember says, it isamazing how much assistance can be
provided with asmall and well targeted grant. These grants
are made in response to applications from groups throughout
the state. It is the groups themselves that decide what they
want to do and how they will spend the money.

The honourable member asks specifically about grantsin
country areas. | know from her interest in matters on Eyre
Peninsula, even though she no longer resides there, that, for
example, theWudinnasenior citizensgroup received $3 000
for a piano. Musical equipment provides entertainment,
activity and pleasure not only to the peoplelistening but also
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to the people performing. That istypical of the sort of grant
given. The Lameroo Day Centre, for example, has received
a grant of $12 500 for the establishment of a shed and
workshop. It isthe case that many senior citizens groups have
been largely patronised in the past by women, and it is good
to see the establishment of shedsand workshops and thelike
because they provide afocus for older men—

TheHon. Diana Laidlaw: And clever women.

TheHon. R.D. LAWSON: —and of course clever
womern—to participate in the sorts of activitiesthat appeal to
people. The Southern Eyre Peninsula Family History Group
is another group of elderly people that has been granted
$1 000 for the purchase of a computer. Many of the grants
that have been made are for computers and for assistancein
ensuring that older people keep up with new technology. The
Tumby Bay Senior Citizens Club received $950 for an
airconditioner; and aleisure activity group in Clare, whichis
closer to the honourable member's place of residence,
receives $500 for craft items and other activity items. Once
again, craft activities are very important in many of these
groups, asis sewing and other pursuits.

As | said, many of the groups are seeking to bring
themselves up to modern standards with the purchase of
computer equipment. | am delighted—abut intrigued—to see
that the Clarendon, Kangarilla and District Senior Citizens
Club is to receive $500 for a white board. There are many
diverse needs in the community and | am delighted that the
government recognises not only the importance of the
contribution that older people make to our community but
also theimportance of meeting their needsto ensure that they
can live long and fruitful livesin the community.

JOINT SPIRIT

The Hon. SANDRA KANCK: | seek leave to make an
explanation before asking the Minister for Transport ques-
tions about the alleged dumping of bilge water and sump ail
by afreighter in South Australian waters.

Leave granted.

TheHon. SANDRA KANCK: Last night | was contacted
by Rick Newlyn of the Maritime Union of Australia, who
informed me that a Chinese national working as a crew
member on the Panama-registered Joint Spirit had told him
of the illegal dumping of bilge water and sump oil by the
ship. Mr Newlyn told methat he had photographic evidence
to back up those assertions. This morning | saw the photo-
graphs, and they provide very strong circumstantial evidence
that the ship’s plumbing had been tampered with to allow the
illegal dumping of bilge waste.

Mr Newlyn told usthat the crew member claimed that the
illegal dumping of the bilge water and sump oil had occurred
in South Australian waters. We were also told that the ship’s
ownerswere unscrupulously withholding alarge percentage
of the entire crew’swages. When the Maritime Union relayed
the information regarding the possible pollution of South
Australia waters to the EPA, the authority claimed that the
matter was not within its jurisdiction.

On the face of it, at least, the matter falls under the
jurisdiction of the Department of Transport by virtue of the
Pollution of Waters by Oil and Noxious Substances Act. The
ship is scheduled to depart Port Adelaide at four this after-
noon, but the union will oppose its leaving the port. My
questions are:

1. Will the minister direct the Department of Transport
to begin an immediate investigation into these allegations?

2. What powers does the Department of Transport have
to impound the Joint Spirit until the investigation is com-
plete?

3. What protocolsarein place for the transfer of informa:
tion between the Australian Maritime Safety Authority and
the Department of Transport regarding possible breaches of
the law?

4. Hasthe EPA informed the Department of Transport of
the notification it received yesterday regarding this matter?

5. Will the minister notify the appropriate federal
authorities of theillegal withholding of the crew’s wages?

TheHon. DIANA LAIDLAW (Minister for Transport
and Urban Planning): | am not sure about the basis of the
allegation in the last question, but | will see that the matter
isfollowed up. | thank the honourable member for putting out
apressrelease on this matter earlier today, which advised that
she would be asking me a question on these specific allega-
tions. | thank her for that, although | do not think | actually
got a copy of the press release direct from the honourable
member’s office, but it has come to me anyway.

| can assure the honourable member that the EPA
immediately informed Captain Walter Stuart, the Chair of the
State Committee on the National Plan to Combat Pollution
of the Sea by Qil, when it was alerted to this matter by
Mr Darryl Grey of the Maritime Union of Australia at
lo'clock yesterday. | am informed that Captain Stuart
advised the EPA officer to contact the Australian Maritime
Safety Authority and provideit with details. The EPA officer
immediately did so and spoke with aMr Peter Davey of the
Australian Maritime Safety Authority. Apparently Mr Davey
already had been informed by the MUA of this matter.

Mr Davey has since advised the EPA and Captain Stuart
that the Australian Maritime Safety Authority has made
arrangements to speak with the crew member at the Aust-
rdian Maritime Safety Authority headquarters at Port
Adelaide. | am advised that, if the AMSA believesthat there
are any issues with which the EPA ought to become involved,
the EPA will be further advised, but it has received no such
advice to this moment.

The officer from the EPA tel ephoned the maritime union
shortly after 2 o’ clock yesterday to advise it of the actions
that had been taken by the EPA. Further to that, | will have
to obtain advice for the honourable member about the
protocolsthat arein place for dealing with such allegations.
However, it would seem that all people involved have been
correctly informed and have acted promptly in terms of
taking up the matter with the crew member.

| was not alerted to the fact that the crew member had
provided photographsto the MUA, but | trust that the MUA,
if itisinreceipt of them, as the honourable member suggests
it is because she has seen them, will provide them to the
representative of the Australian Maritime Safety Authority
when it meetswith the crew member. When question timeis
finished | will make further inquiries about the proposed
meeting and powers in terms of impounding the vessel if it
is proven that the allegations have substance.

MOTOR REGISTRATION LABELS

TheHon. J.SL. DAWKINS: | seek leaveto make abrief
explanation before asking the Minister for Transport and
Urban Planning a question about motor registration labels.

Leave granted.

TheHon. J.S.L. DAWKINS: Recently | have been
contacted by constituents who are concerned about the lack
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of adhesiveness of motor registration labels. In fact, this
struck acord with me, because | have had asimilar problem.
It is even worse when you have more than one vehicle. Itis
something that is familiar to me and | know that other
members in this place have had the same experience. Many
|abelsare not sticking to car windscreens as they should and
cause frustration and inconvenience for people who have to
return the label (or what isleft of it) and seek areplacement.

Can the minister explain why the manufacturer seemsto
be unable to produce labels that remain on windscreens as
they should for 12 months? What is being done to rectify the
problem?

TheHon. DIANA LAIDLAW (Minister for Transport
and Urban Planning): The honourable member and his
congtituent unfortunately are not alone in experiencing this
problem, and for sometimeit has been trying in terms of the
number of problems with the adhesiveness of the registration
labels. The Registrar of Motor Vehicles over some consider-
able time has been working with the manufacturer to try to
address the problem. | understand that it relates to the
contamination of the adhesive by theink used in the printing
of the labels, and therefore with this contamination not all
labels are able to be stuck fast for the three, six, nine or 12
months that the registration is applicable for.

The Registrar hasinformed me now that he hastired and
has been frustrated in working with the manufacturer; it has
not realised a successful outcome and therefore he has
resolved that he will cal for tenders from other manufacturers
for the supply of registration labels. In fact, | understand that
he has already taken that action. The selection criteriafor the
successful tender in the future will require the prospective
biddersto submit packs of 1 000 registration labels. They will
then undergo accelerated testing to ensure observance to
Australian standards, and that includes adhesion for
12 months.

We do want to make sure that there is areliable product
in future and the Registrar will ensure that all bidders can,
through varioustesting procedures, provide areliable product
for customersinthefuture. Asl say, he hastaken this course
of action because, while seeking to work with the current
manufacturer, it is obvious that there is a chemical process
that cannot be fixed, and we would hope with any new
manufacturer that this problem will not recur in the future.

MOTOR VEHICLES, SEAT BELTS

TheHon. T.G. CAMERON: | seek leave to make a brief
explanation before asking the Minister for Transport ques-
tions regarding motor vehicle seat belts.

Leave granted.

TheHon. T.G. CAMERON: | recently received aletter
from a constituent concerned about discrimination against
larger peoplewith regard to seat beltsin motor vehicles. Her
concern isthat many of the current seat beltsin usein therear
seats of cars do not fit larger people.

The Hon. R.R. Robertsinterjecting:

TheHon. T.G. CAMERON: | will not respond. | shall
resist the temptation. My constituent’sletter states—and it is
not from the Hon. Ron Roberts:

Dear Mr Cameron,

| hope you can help me get an unsafe situation rectified.

Members interjecting:

TheHon. T.G. CAMERON: Members ought to take this
question seriously because it is not a laughing matter. The
letter continues:

| am concerned that seat belts in the back seat never fit larger
people. Not only am |, and many other people with above average
weight, breaking the law every time | ride in the back seat of a car
| am al so vulnerable to on-the-spot fines by our policeforce. Whilst
this is annoying and embarrassing, the likelihood of suffering
extensive head and other internal injuries has been proved in many
testsdone over the years. It does not matter whether the seat belts are
manual or retractable they are both too small. Both old and newer
model cars suffer the same problem.

| hope you can bring this situation to the attention of the
appropriate person and persuade them to ensure that car manufactur-
ers make seat belts the same length or greater than front seat beltsfor
the back seats.
| am aware that thereisaprovision in the Motor Vehicles Act
for disabled and very large people to be exempt from having
to wear seat belts under certain criteria. However, they must
see their GP and get a letter that they are then required to
carry whenever they are in a motor vehicle. However, and
this is the problem, the letter must be renewed every three
months, which can be quite an inconvenience for people. In
effect, this requirement is a form of discrimination against
larger people. It would befar more appropriateif the current
legislation covering the situation was amended or, even
better, for car manufacturers to lengthen rear seat belts. My
guestions to the minister are:

1. Considering both the safety and discrimination
implications, will she have her department examine the
current legidation in relation to seat beltsand larger people?

2. Will the government bring the deficienciesin length of
rear seat belts to the attention of the motor vehicle building
industry?

TheHon. DIANA LAIDLAW (Minister for Transport
and Urban Planning): In exploring this matter, | do not
know whether the honourable member discovered that this
isanissuejust for the back seat. Arefront seat beltslonger?

TheHon. T.G. Cameron: They are usualy adjustable
and they are usualy longer. Sometimes they are not long
enough either, but it is mainly the back ones.

TheHon. DIANA LAIDLAW: It was an innocent
question, because | did not know whether they were longer
to accommodate al shapes and sizes. | do know, however,
that this matter isdetermined by an Australian standard and,
through Transport SA, | will have this matter explored by the
Australian standards body. Vehicle manufacturers in this
country work to those standards, so it is not just a matter of
bringing it to the attention of motor vehicle manufacturers.
If there isto be change, it will comein with a new standard.
In the meantime, | will refer the honourable member’'s
question concerning the provisions of the Motor Vehicles Act
and the time frame of three months on aGP'sletter and bring
back areply.

SOUTH AUSTRALIAN SOCCER FEDERATION

TheHon. J.F. STEFANI: | seek leave to make a brief
explanation before asking the Treasurer aquestion about the
South Australian Soccer Federation.

L eave granted.

TheHon. J.F. STEFANI: Yesterday in my matters of
interest speech | raised a number of issuesin relation to the
arrangements between the South Australian Soccer Federa-
tion and the state government. In particular, | spoke about the
breach of conditions by the federation in relation to the
funding deed signed with the government and the substantial
debt owed by the federation to the government. This debt
represents a large amount of taxpayers money not yet
collected by the government.
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On ABC television news last Tuesday evening, Mr Tony
Farrugia, General Manager of the South Australian Soccer
Federation, boasted about the opportunity to enter a second
soccer team from South Australiain the national competition
under the charter of the federation. On the evening of Friday
19 May, during the Adelaide City Force finals match played
at Hindmarsh stadium, the South Australian Soccer Federa-
tion was said to be gloating about the assistance that the state
government would be providing to the federation to field a
second team in the national competition. Coincidentally, it
has been reported that the South Australian Soccer Federation
was delighted that the state government would be providing
assistance through the Minister for Tourism to lodge abid for
the second licence in the national competition.

Given the federation’strack record and itsfailure to meet
many of the conditions of the funding deed or to pay the
amounts due to the government as and when they fall due, my
questions are:

1. Will the Treasurer advise what role the government
intendsto play through the Minister for Tourismin assisting
the South Australian Soccer Federation to gain alicence for
asecond team in the national soccer competition?

2. Will the Treasurer advise what financial or other
assistance is to be provided by the government to the
federation in achieving this goal ?

3. Given the failure of the federation to meet many
contractual obligations under the funding deed, including the
refusal to provide the government with afirst mortgage over
the origina lease, will the Treasurer explain why the
government would want to provide any assistance to the
South Australian Soccer Federation?

TheHon. R.I. LUCAS (Treasurer): | am happy to take
advice on those questions and bring back areply as soon as
| can.

EAST TIMOR

TheHon. T.G. ROBERTS: | seek leave to make a brief
explanation before asking the Treasurer a question on the
restructuring of East Timor.

Leave granted.

TheHon. T.G. ROBERTS: | am told that other states
have moved quickly to make offers of assistance and to put
together teamsto assist East Timor with itsrestructuring, in
particular housing, reticul ated water, power and that sort of
thing, so that East Timor’s shattered economy and its social
infrastructure can be rebuilt. My question to the Treasurer is:
has the South Australian government set up any special teams
or appointed individuals to work with the private or public
sector, either nationally or at aloca level, to network the
opportunities that have been made available to become
involved in thiswork in East Timor?

TheHon. R.I. LUCAS (Treasurer): | am happy to take
advice on the honourable member’s question and bring back

areply.
WOMEN’'SAND CHILDREN'SHOSPITAL

The Hon. SANDRA KANCK: | seek leave to make a
brief explanation before asking the Minister for Transport and
Urban Planning, representing the Minister for Human
Services, a question about the Women's and Children’s
Hospital.

Leave granted.

TheHon. SANDRA KANCK: On Monday, news broke
that the Prime Minister's suite in parliament house requires
new curtains, and these are to be provided at a cost of
somewhere between $30 000 and $60 000. Other placesin
Australiarequire curtains more urgently, not least of al here
at the Adelaide Women's and Children’s Hospitdl. In this
hospital at-risk babies are cared for in a number of units
ranging down in criticality from the neo-natesthrough to the
special care baby units 1 and 2. In that latter unit vulnerable
babies who are premature and underweight are looked after.
That unit can take up to 36 of these babies at one time.

The room in which the specia care babies unit 2 ishoused
has a large plate glass window measuring approximately 7
metres by 2 metres and, as colder weather approaches, there
is alarge degree of heat loss through the window, resulting
in lowered temperatures in a room where consistency of
temperature is of importance to the health of these babies,
many of whom have respiratory difficulties to begin with. |
stress that these are not babies in heated humidicribs; most
are in open bassinettes. Some are hooked up to oxygen or
monitors that must be plugged into power pointson the wall
right next to the window.

Unfortunately the vertical blinds on that window have
failed and can no longer be properly closed, so the tempera-
ture in the room can vacillate quite considerably. My
inquiriesindicate that these blinds failed some eight months
ago and in trying to adapt to increasingly tighter budgetsthe
hospital has put repair or replacement of these blinds at the
bottom of the maintenance pile. Those who have visited the
unit have noted that the repairing of flimsy blinds may not be
sufficient to keep the room at the 22 degree temperature at
which it should be maintained and that ideally the blinds
should be replaced by heavy curtainsthat could act asamore
adequate thermal barrier. My questions are:

1. Will the minister advise the Prime Minister that the
people of South Australiaregard his need for new curtains as
being of lesser importance than the need for curtainsin aunit
for vulnerable babies at the Women's and Children’'s
Hospital ?

2. In light of the government’s decision to downgrade
birthing services at the Queen Elizabeth Hospital and thereby
force more women from the western suburbsto give birth at
the Women’s and Children’sHospita, what extramoney will
the government provide to the Women's and Children’s
Hospital to allow at least adequate maintenance of existing
facilities?

TheHon. DIANA LAIDLAW (Minister for Transport
and Urban Planning): | have no intention of forwarding that
advice to the Prime Minister. If the honourable member
wishesto, | suggest that shedo it hersalf. | have astrong view
that the Prime Minister or head of state should be provided
with a well maintained workplace where they receive
oversess visitors and delegations. | do not know the size of
the window or what material is being used, and | am not
getting involved in the price. In terms of the offices, | believe
that the Prime Minister and ahead of state should not be seen
working in areas that do not bring pride and respect to their
country.

However, that issue is completely separate from the one
that the honourable member has identified in terms of the
Women's and Children’s Hospital. | think the honourable
member knowsthat, through family activities, | have aways
taken an interest in mothers and babies' issues and the
Women's and Children’s Hospital, and | will take a personal
interest in following up this matter.
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ON-LINE GAMBLING

TheHon. NICK XENOPHON: My questions to the
Attorney-General, representing the Minister for Government
Enterprises, are as follows:

1. Hasthe TAB and/or the Lotteries Commission taken
any steps whatsoever to develop internet gambling sites for
their products? If so, what is the extent of such measures?

2. Hasthe Minister for Government Enterprises received
Crown Law or other legal advice asto thelegality of offering
internet gambling products via the TAB and the Lotteries
Commission to residents of South Australiaand, also, to non-
South Australian residents?

3. Will the minister confirm that any development of
internet gambling sitesfor the L otteries Commission and the
TAB will not proceed further pending the outcome of the
federal government’s move to have amoratorium on internet
gambling licences?

4. How much money has been spent to date on developing
internet gambling sites for the TAB and the Lotteries
Commission?

5. Does the Attorney or his department have a view
concerning the legality of South Australians gambling on
internet gambling sites in the absence of any specific South
Australian statutory authorisation?

6. Inparticular, isit open for aperson who haslost money
on aninternet gambling sitein South Australiato seek to void
that transaction, particularly in the case of a credit card
transaction?

7. Hasthe Crown Law Office provided an opinion with
respect to the legality of internet gambling?

TheHon. K.T. GRIFFIN (Attorney-General): | will
haveto takeall the questions on notice and bring back replies.

EMERGENCY SERVICESLEVY

TheHon. CARMEL ZOLLO: | seek leave to make a
brief explanation before asking the Attorney-General a
question about the emergency services levy.

Leave granted.

TheHon. CARMEL ZOLLO: My questions are as
follows:

1. Canthe Attorney-Genera confirm recommendation 17
of the Eiffe report which states:

It is recommended that the state government:
provides a concession on the emergency serviceslevy to emergency
services volunteers.

2. What isthe cost of such arecommendation?

3. How long before the recommendation isimplemented?

TheHon. K.T. GRIFFIN (Attorney-General): Quite
obviously that islikely to be avery costly exercise—not just
for the amount which might be payable but aso for its
administration. It will be a nightmare. Does it extend to
whom is to determine who is a volunteer? Is it only volun-
teers in the emergency services area or al those volunteers
right across the spectrum of activity in South Australia? |
think it leaves a lot of indecision in relation to both the
criteria and the application, so it would be particularly
difficult to administer. | will ensure—

The Hon. T.G. Roberts interjecting:

TheHon. K.T. GRIFFIN: It raises philosophical
questions as to whether volunteers ought to be remunerated
in some way or another. That, | think, will open aPandora's
box and a significant debate. From what | hear from volun-
teers, they want to be volunteers: they do not want to be paid.

Payment for their volunteer work would, in a sense, demean
the volunteer activity. | will givefurther consideration to the
question and bring back areply.

MOTOR ACCIDENT COMMISSION
COMMERCIAL

TheHon. T.G. CAMERON: | seek leave to make a brief
explanation before asking the Minister for Transport a
question regarding a recent Motor Accident Commission
television commercial.

L eave granted.

TheHon. T.G. CAMERON: Recently, | viewed a
television commercial which was attributed to Transport SA
and the Motor Accident Commission. The advertisement is
meant to demonstrate that, by reducing the speed of amotor
vehicle by 10 km/h, the stopping distance when braking is
also reduced. Inthe commercial acar stopsat 60 km/h from
amarker and, again, at 70 km/h from the same marker. The
car a 70 km/h cannot stop in the available distance and dams
into the rear of a stationary vehicle, whilethe car at 60 km/h
stops in time. However, in both cases the braking cars are
shown with wheelslocked, hard along with the dramatics of
noise and burning tyre smoke.

It is a technical fact that maximum braking efficiency
occurs before the wheels of a car lock up, not afterwards.
This advertisement may be teaching drivers an incorrect
method to brake a vehicle in an emergency situation. If
driversfollow the braking example displayed in the commer-
cial, they will actually haveless control of their vehicle, thus
more rear end collisions could occur. My questions are;

1. | note that the commercia has been removed from
television: what were the reasons for its withdrawal ?

2. How much taxpayers money in total was spent on the
advertising campaign?

3. What action is the department taking to ensure that
similar misinformation campaigns do not occur in the future?

TheHon. DIANA LAIDLAW (Minister for Transport
and Urban Planning): | am glad that the honourable
member noted the advertisement and | hope that he aso
received the message that speed doeskill in various circum-
stances. We were trying through that advertisement to
highlight the consequences of even small increasesin speed
inthe metropolitan areaiin relation to safety for not only other
road users but aso the driver and any occupants of the
vehicle.

The Hon. T.G. Cameron interjecting:

TheHon. DIANA LAIDLAW: No, wait aminute. | want
to say that thisisahighly important and relevant message for
al those who have an interest in compulsory third party
premiums and how to contain claims. The Motor Accident
Commission has suggested that, if we could generally get
peopleto drive at the maximum speed of 60 km/h and not 70
km/h, there could be a20 per cent reduction in the number of
claims. If that isso, and it isthen reflected through premiums,
that is avery sobering thought for usall.

In those circumstances, | think the advertisement was very
effective. | do not understand all the technical pointsthat the
honourable member has related in this place but | will have
them explored. | can indicate that all the advertisementsthat
are undertaken as part of the government’s road safety, public
relations and education campaigns have a short time frame
inwhich they are run to get maximum impact. They arethen
withdrawn and are generaly run again. There is not a
continuous showing of any one campaign. They will run



Thursday 25 May 2000

LEGISLATIVE COUNCIL

1119

probably for about amonth, be withdrawn, and then again be
programmed at periods when we know there is the greatest
road safety risk on our roads.

Those are public holidays, Christmas periods, Easter and
such times. | have been given no advice to suggest that this
advertisement to which the honourable member refers was
treated in any way differently from the standard practice that
the Motor Accident Commission and the Office for Road
Safety apply with the placing of any road safety advertising
campaign. However, | will obtain further advice on that for
the honourable member.

MARINE DISCHARGE LICENCES

TheHon. R.R. ROBERTS: | seek leave to make an
explanation before asking the Minister for Transport,
representing the Minister for Environment and Heritage, a
guestion about marine discharge licences.

L eave granted.

TheHon. R.R. ROBERTS: On 9 August last year |
asked a series of questions of the then Minister for the
Environment and Heritage, Hon. Dorothy Kotz, about a
discharge licence granted to Torrens Island Power Station at
a cost of $61 000 in January/February of 1995. | asked, in
part:

2. Where did the $61 000 fee for that licence go and for
what purposes?

3. What wasthe cost of the audit required by thelicence?

4. What was the outcome of the monitoring required by
the audit process?

| received a written reply from the Hon. Dorothy Kotz,
who explained to methat | had inquired about the terms and
conditions of the marine discharge licence granted to the
Torrens|sland Power Station in January/February 1995, and
she advised me that that licence had been superseded by a
new licence issued under the Environment Protection Act
1993, a copy of which was attached. At that stage | asked
myself: why would she give me a copy of the licence that |
did not ask for, and why not give me a copy of the first
licence?

| am advised that the new licence—and one does not know
itscost—isfor 10 years, from 1 October 1998 to 31 Decem-
ber 2008. | read through the terms of the licence and was
particularly interested in licence condition 212-2 in the 400
series of the licence, which states:

An average weekly temperature rise of 10.5° centigrade during
normal operating conditions, as described above, represents the
maximum allowable thermal load which ensures compliance with
the marine policy.

That is a 10.5 per cent increase, and | am not certain of the
dlowable figure for marine discharge for these high tempera-
ture waters. It continues:

The Environment Protection Agency shall be advised forthwith
of any exceedance of the criterion.

My first question to the minister is: how many times hasthat
licence requirement been utilised? The other condition is 400
223, which provides:

Where a change of circumstances occurs that will significantly
impact on the implementation of the approved Environment
Improvement Program(s), thelicensee shall notify the Environment
Protection Authority in writing within one month of the change
occurring.

So, if asignificant change occurs, one month later we have
to notify. One can also question that. My second question to
the minister is: how many times has there been notification

under the requirements of section 400-223 of the Environ-
ment Protection Authority licence issued to Optima Energy
on 1 October 19987

Memberswould be aware that another power stationisto
be constructed, at Pelican Point. If, like me, members have
been following this issue they would have noted a number of
contributions, by ABC radio in particular, about the fact that
it isnow virtualy accepted by the proponents of Pelican Point
that they will exceed the temperature conditions of the
discharge water of their licences.

Now that we are to have two establishments, Torrens
Island and Pelican Point, | ask this question: if the Pelican
Point Power Station gets a licence for marine discharge,
which | understand it has to apply for, it will mean that two
licenceswill be issued. Will there need to be areassessment
of the Optima Energy licence and the Pelican Point licence
to takeinto account the combined effects of the discharge of
high temperature watersinto the marine environment around
the Port Adelaide area? The other question | poseis: will the
minister supply me with a copy of the 1995 to 1998 licence
and explain why onelicence wasfor three years and the new
licence, bearing in mind that we have all these other compli-
cations, will be for 10 years?

TheHon. DIANA LAIDLAW (Minister for Transport
and Urban Planning): | will refer the honourable member’'s
series of questions to the minister and bring back areply.

TEACHERS

InreplytoHon. M.J. ELLIOTT (26 October 1999).

The Hon. R.I. LUCAS: The Minister for Education and
Children’s Services has provided the following information:

1. At the commencement of the year 2000 school year there
werefive vacanciesthat were difficult to fill dueto the subject area,
subject combination or location. Four were filled by the end of the
first week of school. The most difficult to fill was a music vacancy
at Lameroo Regional Community School. Through negotiations be-
tween the placement officer and the principal, this vacancy has now
been filled. There may be some difficulties experienced in filling
short-term vacancies throughout the year. Whenever possible, short-
term vacancies will be packaged together to build alonger term con-
tract or recruitment position. Second term vacancies are currently
being filled in both country and metropolitan areas.

2. ‘Teachers Supply and Demand to 2004—updated Projections
dated November 1998 predicted a shortage of 104 primary school
teachers and 216 secondary school teachers in South Austraiain
2000. Clearly, inlight of the above information on the 2000 staffing
exercise, these predictions have not eventuated.

3. The current age profile of teachers does suggest that within
the next five to ten years, significant numbers of teachers will be
retiring from the workforce.

While there are 3000 teachers seeking permanent or contract
employment, increased demand for teachersis anticipated in some
senior secondary curriculum areas, some specialist primary areas and
some geographic locations. The major secondary areas are math-
ematics; senior specialist science (e.g., physics, chemistry and agri-
culture); technical studies; home economics; Asian languages and
specia education.

Vacancies of lessthan one year will be the more difficult tofill,
especialy in country locations and in hard to staff metropolitan
schools.

4. South Australia is leading the MCEETYA Taskforce on
Teacher Preparation and Recruitment, which is developing arange
of strategies aimed at encouraging people to take up teaching as a
career.

Within this State, the Department of Education, Training and Em-
ployment is considering optionsidentified in areview of country in-
centives programs aimed at encouraging teachers to go to country
locationsand to stay in these locations for longer periods of time. It
has also implemented other initiativesto attract teachersto country
locations, including school choice and recruitment to permanent
positionsfilling short-term vacancies, and a project officer (recruit-
ment and country teaching) provides a support program for teachers
recruited to country locations.
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The Department is also working with the three universities to
develop appropriate strategiesto address teacher supply and demand
issues. This collaboration has led to the development of programs
that provide relevant country perspectives for teacher graduates. A
specia program for potential Aboriginal and Anangu teachers has
been particularly successful in recruiting teachersto theselocations.

A program of retraining opportunities will further assist the
department to better provide the workforce profile that reflectsboth
current and future needs.

GOODSAND SERVICESTAX

Inreply to Hon. R.R. ROBERTS (6 April).

The Hon. R.I. LUCAS: The Minister for Environment and
Heritage has provided the following information:

The question concerns the impact of the GST on the container
deposit schemein South Australia.

This is a particularly effective scheme in contributing to the
reduction of litter and promoting recycling in this State and | would
n_o;b ylv_ish to see action by the Federa government threaten its
viability.

| am aware that representatives of the recycling industry have
raised their concerns about the impact of the GST with the Federal
Government.

The GST Implementation Group of my department is working
with industry representatives to assess the magnitude of the impact
of the GST on the container deposit scheme.

On 4 April 2000 | wroteto the Federal Treasurer, the Hon. Peter
Costello MP and Senator Robert Hill asserting that the container de-
posit scheme should be exempt from the GST.

MURRAY RIVER

InreplytoHon. M.J. ELLIOTT (4 April).

TheHon. R.I. LUCAS: The Minister for Water Resources has
provided the following information:

The government has been very active in seeking to address the
problems associated with the management of the State’s water re-
sources. As the competing pressures on the State's water resources
have arisen, the government has taken an activerolein determining
the demands being placed on the resource, the capacity of the
resource to meet those demands and environmental water require-
ments. The priority of the government is the preparation of fifteen
water allocation plans for the State’s prescribed water resources.

With respect to the Marne River catchment, on 6 May 1999 the
former Minister for Environment and Heritage placed a Notice of
Restriction on further water resource development, effective for a
period of two years. The Department for Water Resourcesis under-
taking further technical studiesto determinethewater budget of the
catchment. It is anticipated that these studies will be completed by
July 2000. Preliminary investigations highlight the fact that rainfall
during the past decade has been below average, and thishasin turn
reduced the flow in the Marne River.

Upon the compl etion of these studies, the Department for Water
Resources, in partnership with the River Murray Catchment Water
Management Board, will undertake an extensive round of public con-
sultation to determine the most appropriate management regime for
the water resources of the Marne River catchment.

The ongoing problem of pollution, that is evident in the North
ParaRiver system, iscurrently being addressed through a catchment
water management plan, which isbeing developed by the Northern
Adelaide and Barossa Catchment Water Management Board in con-
sultation with the community.

The plan provides a strategic framework for natural resource
management, and incorporates a series of goalsthat will provide for
the sustainable use of the catchment’s water resources, as well as
improving the health and vitality of the North Para system.

The Northern Adelaide and Barossa Catchment Water Manage-
ment Board has already committed considerable resourcesto assist
in rehabilitating the North Para system. In 1998-99 the Board all ocat-
ed $230 000 to projects related to watercourse management in the
North and South Para systems, and a further $200 000 has been
alocated in the 1999-2000 program of works budget.

The initiatives include programs to:

- remove woody weeds and exotic trees,

restore theriver banks and channels where erosion has been
asignificant problem; and

the voluntary fencing of watercourses to manage stock ac-
cess.

KOSOVAR REFUGEES

Inreply toHon. G. WEATHERILL (21 October 1999).

TheHon. R.I. LUCAS: The Premier has provided thefollowing
information:

Upon thismatter coming to my attention, my office contacted the
Federal Department of Immigration and Multicultural Affairs to
determine the details of Mrs Morina's situation.

Kosovars gtill in Australia at that time had been advised of the
possibility of registering their interest in receiving a $3 000 Winter
Reconstruction Allowance (WRA) if they returned to Kosovabefore
the end of October, 1999. The last available charter flight out of
Australiawas due to leave on October 26. Therefore, for Kosovars
in Adelaide to catch that flight they were required to leave by abus
to Melbourne organised by the Commonwealth Department of
Immigration and Multicultural Affairs on Saturday, October 23,
1990.

DIMA advised that they asked al Kosovars then at the
Hampstead safe haven whether they wished to return to Kosovawith
the WRA. Mrs Morina did not respond. In addition, a notice in
Albanian about the WRA was available to Mrs Morina, was posted
at the haven, and was included in the haven newsletter.

At that stage, those Kosovars that choseto stay in Austraiacould
have remained until the end of November. However, by doing so,
they forfeited the WRA. These visas were later extended until 8
April, 2000.

Those who believed they were unable to travel due to health
problems were able to request a health check by a commonwealth
official to determine their fitness. Mrs Morinawas informed of this
by DIMA, and underwent such a health check.

Subsequently, Mrs Morinawas ableto remainin Austraiato give
birthto her child. Despitethefact that | made several representations
to the Federal Immigration Minister on behalf of all the remaining
Kosovars, including the Morina family, in the days leading up to
their departure, MrsMorinaleft Australiaon the morning of 9 April,
2000.

SCHOOL INTERNET ACCESS

Inreply toHon. M.J. ELLIOTT (19 November 1999).

The Hon. R.I. LUCAS: The Minister for Education and
Children’s Services has provided the following information:

1. Pricing arrangements for school internet access provided to
the Department of Education, Training and Employment (DETE) by
Telstraare‘ commercial in confidence'. Thisisastandard procedure
in commercial negotiations.

Nevertheless, for the purpose of comparison, the Premier has
stated publicly that the cost per school will be about $6 000—much
less than the $9 000 in Victoria and NSW, $11 000 in Queensland
and $13 000 in Tasmania.

. ((j:urrently, schoolspay for Internet accessand use from their own
unds.

Under the new arrangement schoolswill only be charged for the
internet materials that they access by downloading.

2. Principals have been advised of the cost per megabyte for the
Internet materials which they download. The actual cost to schools
will be determined by the extent of their use of the internet and
associated services, therefore schools will need to budget and
manage download costs.

Principals have also been advised that this information is
‘commercia in confidence' and should not be released outside of the
department. This information can be disclosed to school councils.
Any information relating to school accounts is confidential and
disclosure by school council members to third partiesis unlawful.

3. Over 90 per cent of the total cost of sa.eduisbeing paid for
centrally from the government’s DECStech 2001 program and cost
savings which will be achieved by the rollout of a high capacity
network.

4. The opportunity to provide education-specific internet
servicesto all public schoals, in the best deal of itstypein Australia,
arose from the Request for Proposals for the Government Radio
Network Contract (GRNC).

Telstra offered these services, called sa.edu, as part of industry
development offeringsin the GRNC. It isbecause of thisrelationship
to the GRNC that Telstrawas able to offer aservicethat is, without
doubt, more cost-effective and of greater value to the State than
could be obtained through a separate tender process.

Considerations of fairnessand equity usudly point to al potential
providers being given an opportunity to compete, but these
considerations must be secondary to getting the best deal for South
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Australians. The State verified that the offer from Telstra was
unequalled in Australia. Where the commercially best solution is
only obtainable by another means, then it is appropriate to accept that
best solution. In this case, South Australia’s interests were clearly
best served by accepting the Internet services offerings made as
industry development proposalsin the GRN project.

FOOD INDUSTRY

Inreply to Hon. P. HOLLOWAY (4 April).

TheHon. R.I. LUCAS: Thefall in R&D expenditurein South
Australiais virtually the same asthat experienced in Australiaas a
whole, i.e., 38 per cent.

No specific R&D employment data is available for South
Australia; however SA might expect a decline similar to that of the
national figure of 21 per cent.

The government recognises the importance of research and devel-
opment in the processed food sector in South Australia and is
naturally concerned about any fall in R& D expenditure and its poten-
tial impact on growth.

The State Food Plan, Food for the Future, specifically recognises
theimportance of technology, innovation and R& D as being critical
factorsin the development of the food sector inthis state. Part of this
initiative includes the formation of a Technology & Innovation
Working Group, which is designed to stimulate activity and assist
industry in thisimportant area. The Working Group, chaired by an
industry representative, is actively working to identify key areas of
need and R& D resources that the industry could better utilise.

The Department of Industry and Trade, through The Business
Centre, hasanumber of initiativesin placeto promoteand assist in-
dustry in R& D and related areas. The Department is also working
closely with the Technology and Innovation Working Group.

Initiatives include:

1. Identifying appropriate ‘global partners’ to assist the South
Australian food sector. Thisprogram is specifically designed
to attract R& D activity to the state, which would not other-
wise occur.

2. ldentifying and assisting local providers of R&D to pro-ac-
tively assist the development of the sector in South Australia.

3. TheBusiness Centreisa so assisting industry to identify and
access relevant R& D support programs and isworking with
some 16 companies on R& D related projects, including as-
sistance with the preparation of funding proposals where
appropriate.

The government believesthat the targets for growth of the sector
are achievable and is encouraged by the strong industry responseto
the Premier’s Food for The Future initiative, and the recent positive
feedback from companies who have participated in trade and other
events both nationally and internationally.

RALPH, Mr D.

Inreply to Hon. P. HOLL OWAY (19 October 1999).

The Hon. R.I. LUCAS: The Minister for Education and
Children’s Services has provided the following information:

Professor Denis Ralph is a permanent public servant, employed
under the provisions of the Government Management and Employ-
ment Act, 1985 and the Public Sector Management Act, 1995.

The Public Sector Management Act enables, but does not require,
that a chief executive be entitled to some other specified appointment
inthe public service (afall-back position) in the event that he or she
isnot reappointed at the end of the contract, or in other specified cir-
cumstances.

Whether or not a chief executive has a fall-back depends on a
number of factors, most importantly whether he or she is a per-
manent public servant, and the specific nature of the contract negoti-
ated between the chief executive, his or her minister, and the
Premier.

Professor Ralph’s contract provides for afall-back position, in
accordance with the Public Sector Management Act, 1995, and with
hisstatus as apermanent public servant. Mr Schilling’scontract did
not provide afall-back entitlement.

The Public Sector Management Act, 1995 provides for termi-
nation of chief executive contracts prior to the contract end date,
which can apply whether or not there is afall-back right.

Notwithstanding provision for afall-back positionin his contract,
the fall-back was not exercised. Professor Ralph’s contract was not
t_erlmi nated, and as such he did not need to exercise any fall-back en-
titlement.

In January 1999, Professor Ralph was offered a newly created
position as Director of the Centrefor Lifelong Learning and Devel-
opment in the Department of Premier and Cabinet. He accepted this
new contract and voluntarily resigned as Chief Executive of the
Department of Education, Training and Employment to take up the
new appointment on 15 February 1999.

SMOKE-FREE DINING

TheHon. CARMEL ZOLLO: | seek leave to make a
brief explanation before asking the Minister for Transport,
representing the Minister for Human Services, a question
about smoke-free dining.

Leave granted.

TheHon. CARMEL ZOLLO: In the lead-up to World
No Tobacco Day on 31 May, | am reminded that smoke-free
dining has existed in South Australiaunder section 47 of the
Tobacco Products Regulation Act 1997 since 4 January last
year. The dangers of smoking and passive smoking are well
documented, and surveys have indicated that a mgjority of
South Australians endorse this act.

The section provides for exemption from the prohibition
of smoking to be granted for dining areas in some circum-
stances by application and payment of a$200 fee. According
to the smoke-free dining project of the human services
department, application for exemption can be made where
licensed premises have an enclosed public dining or cafe area
and the whole or part of this area is a bar or lounge area
primarily and predominantly used for the consumption of
alcohalic drinks rather than for meals. Under such circum-
stances, the bar or lounge area may be exempted.

The act also provides amaximum penalty of $200 or a$75
expiation feefor an individual smoking in breach of the act,
aswell asand up to a$1 000 penalty for the occupier of the
enclosed dining area or cafe. My questions to the minister
representing the Minister for Human Services are:

1. How many applications for exemptions have been
made?

2. How many exemptions have been granted?

3. Haveany expiationsor other penalties been issued and,
if so, how many?

4. What action has been taken to ensure compliance with
the act?

TheHon. DIANA LAIDLAW (Minister for Transport
and Urban Planning): | will refer the honourable member’'s
guestions to the minister and bring back a reply.

CORRECTIONAL SERVICES, STAFF SHORTAGES

TheHon. T.G. ROBERTS: | seek leave to make a brief
explanation before asking the Attorney-General, representing
the Minister for Police and Correctional Services, aquestion
about correctional services staff shortages.

Leave granted.

TheHon. T.G. ROBERTS: | understand that a section
of the Adelaide Remand Centre has been shut and that
remandees are being transferred to Yatala—something that
| think members on both sides of the Council would condemn
as being an unnecessary risk. | understand that the remandees
are being placed in sections of Yatala gaol separate from the
convicted inmates. My questions are:

1. Will the minister provide details of the operational
status and future of units at the Adelaide Remand Centre?

2. Will the minister provide details of the number of
remand prisoners at Yatala Labour Prison and their location
and security in that prison?
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TheHon. K.T. GRIFFIN (Attorney-General): | will
need to refer that to my colleague in another place. | will do
so and | will bring back areply.

BUDGET PAPERS

TheHon. K.T. Griffin, for theHon.R.l.LUCAS
(Treasurer): | lay on the table the following papers:

2000-2001 Budget Paper No. 1—Budget Speech;

2000-2001 Budget at a Glance;

2000-2001 Budget Guide;

2000-2001 Budget Paper No. 2—Budget Statement;

2000-2001 Budget Paper No. 3—Estimates Statement;

2000-2001 Budget Paper No. 4—Portfolio Statements—
Volume 1 and Volume 2;

2000-2001 Budget Paper No. 5—Capital Investment
Statement;

2000-2001 Budget Paper No. 6—Employment Statement;

2000-2001 Budget Paper No. 7—Regional Statement;

Uniform Financial Information South Austraia
2000-2001.

LIQUOR LICENSING (MISCELLANEOUYS)
AMENDMENT BILL

TheHon. K.T. GRIFFIN (Attorney-General) obtained
leave and introduced a bill for an act to amend the Liquor
Licensing Act 1997. Read afirst time.

TheHon. K.T. GRIFFIN: | move:

That this bill be now read a second time.
| seek leave to have the second reading explanation inserted
in Hansard without my reading it.

Leave granted.

This bill makes miscellaneous amendments to the Liquor
Licensing Act 1997. Most are minor amendments to improve
enforcement or to overcome practical difficultiesin the operation of
the Act. Thereisalso asubstantive amendment in the form of anew
type of liquor licence.

The ‘direct sales’ licence has been devised in response to the
growth of electronic commerce. It will permit the sale of packaged
liquor to a purchaser who does not attend the seller’s premises but
merely placesan order, for example over theinternet, for the delivery
of liquor to a nominated address. Members may be aware that a
number of websites already offer liquor salesfacilities of thistype.
Thereiscurrently no South Australian licence which would permit
such sales, other than as ancillary to conventional sales under an
existing form of licence. This meansthat, at present, one cannot be
licensed in South Australia to run a liquor sales business which
trades entirely by means of theinternet.

Thenew ‘direct sales' licencewill permit the licenseeto arrange
the delivery of packaged liquor to the home or other premises of a
customer who orders the liquor by telephone, mail, facsimile
transmission, internet, e-mail or like communication. Thisistheonly
type of sdle permitted by the licence. Liquor may not be sold,
displayed or served to customersin person.

Aswith other licences, the licensee must apply to the licensing
authority, nominating the premises to be licensed, and must satisfy
the authority that he or she is a ‘fit and proper person’ to hold a
licence. The application must be advertised and there is an oppor-
tunity for objections on any of the grounds presently available under
the Act. However, because the licence does not serve any particular
locality, the‘need’ criterionisnot applicable. (Indeed, it may bethat
a significant proportion of sales under the licence will be sales to
interstate or overseas purchasers.) While the order may be placed at
any time of day, the dispatch and delivery of the liquor to any
addresswithin South Australia.can only take place during the hours
when it could be sold at aliquor store. Hence, the new licence cannot
be used as away around the existing restrictions on trading hours.

Itwill, however, be possibleto dispatch liquor interstate or overseas
a any time.

To ensurethat thislicenceis not used to sell liquor to minors, the
bill adds a new offence of supplying liquor to aminor otherwise than
on licensed premises. In addition, it is expected that the licensing
authority will attach conditions to a direct sales licence for this
purpose. Also, of course, these transactionswill usually require the
purchaser to give credit card details. Further, because of the delivery
requirement, some time will usually elapse between the placing of
the order and the arrival of the liquor at the address, making thisa
less attractive form of purchase, perhaps, to minors. It is not
considered that this proposed new licence will pose any additional
risk to minors.

Holdersof current hotel, producer’s, or wholesale or retail liquor
merchant’s licences will also be permitted to transact business by
direct sales, as an automatic condition of these licences. This will
also be possible for licensed clubs, if they can satisfy the authority
that their members cannot, without great inconvenience, obtain
supplies of packaged liquor. However, again, dispatch of liquor to
any addresswithin South Australiaisto be limited to the timeswhen
the trader can presently supply liquor, so the new provision will not
relax the applicable trading hours restrictions.

This new licence will mean that persons wishing to set up as
liquor merchants using e-commerce only, without keeping ashop or
hotel to which the public has recourse, may do so.

In addition, the bill makes anumber of smaller, technical changes
to the Act to improve its practical operation and to ensure that its
provisions are not evaded.

The bill abolishes the concept of the ‘manager’ of licensed
premises and instead uses only the concepts ‘licensee’ or ‘respon-
sible person’. Thisis because a‘manager’ isreally a sub-category
of responsible person, and there is no need to distinguish between
them. The same obligations asto proper supervision of the premises
will apply to al responsible persons. Thisisasimplification of the
current provisions, which will bewelcomed by the hotel industry in
particular, but which in no way relaxes the obligation to maintain
licensed premises under proper supervision.

Thebill clarifiesthe obligationsin respect of entertainment venue
licences and restaurant licences. It isnot intended that restaurants be
able to use their restaurant licences to trade, in effect, as entertain-
ment venues. The bill makes clear that arestaurant licence requires
the business to be conducted so that at all times, the main service
provided at the premisesisthe supply of mealsto the public. In the
case of the entertainment venue licence, it is aso made clear that the
licence conditions can provide for the service of liquor for consump-
tion by persons seated at atable or attending afunction at which food
is provided.

Further, to overcome atechnical argument, it is made clear that
a retail liquor merchant’s licence authorises sales only on the
licensed premises and not el sewhere. Similarly, inthe case of aclub
which is permitted to sell liquor to membersfor consumption off the
licensed premises, it is made clear that the sale (unlessit isadirect
sale) hasto be on the licensed premises.

In the case of wholesaleliquor licences, it is made clear that the
limitation of retail salesto no morethan 10 per cent of turnover does
not limit export sales. This overcomes atechnical argument that such
sales, if they are not sales to liquor merchants, are limited in scope
by this provision. The object of the provision was always to ensure
that the wholesal e licence could not be used to conduct aretail liquor
merchant’s business, for which the appropriate licence must be
obtained, and not to restrict export sales.

To assist in law enforcement, it is made clear that in the case of
aspecia circumstances licence, the venue at which the liquor isto
be supplied (no matter whereitis) countsas‘licensed premises for
the duration of the function. This covers the situation where, for
example, the premises of a caterer are licensed, but the catered
function at which liquor is supplied takes place at other premises.
Thiswill enable police and authorised personsto intervene under this
Act, or policeto intervene under the Summary Offences Act, should
this become necessary, at the function venue. The object isto enable
effective control of disorderly or offensive behaviour on the
premises.

The bill also makes clear that if any person breaches a licence
condition, knowing that this could render the licensee liable to a
penalty, the person is also guilty of an offence.

Another measure designed to help control disorderly behaviour
on licensed premisesis an expansion of the licensee's power to bar
a customer whose behaviour is unacceptable. At the moment, a
licensee may bar aperson for up to three months, for behavinginan
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offensive or disorderly manner on licensed premises, or on other rea
sonable grounds. It will now be possible for a licensee to bar a
customer for longer than 3 months, if the person isarepeat offender.
If the person has been barred once before, the licensee will now be
ableto bar the person for up to 6 months, and if the person has been
barred two or more times, he or she may be barred indefinitely, or
for any period specified by the licensee. However, if the bar is for
more than 6 months, or is indefinite, to be enforceable it must be
promptly reported to the Commissioner. The barred person has a
right of review. In reviewing the bar, the Commissioner can, in
addition to the existing general powers to confirm, vary or revoke
the order, also vary the bar so that it is reviewable on the completion
of abehaviour management course or course of medical treatment,
or like action to address the problem. In addition to the present
grounds for barring, the bill permits a licensee to bar a person to
protect that person’swelfare, or the welfare of someone who resides
with them.

Inrelation to disciplinary matters, the bill changes somewhat the
present provisions for the Commissioner to obtain an undertaking
from alicensee as an aternative to proceeding disciplinary action.
It provides, as alternatives to such an undertaking, ateration of the
conditions of alicence, or suspension or revocation of the licence,
with the consent of the licensee. Thisis to address more fully the
situation where the licensee does not dispute the alleged breach, and
can agree with the Commissioner on an appropriate penalty. In such
cases, thereis no need for the matter to proceed to a Court hearing.

In addition to the above, in response to some community concern,
the bill also providesfor the licensing authority to take into account,
when deciding whether to grant alicence, and in fixing the condi-
tionsto beimposed on alicence, the effect of the proposed licensed
premises on the safety and welfare of children attending school in
the vicinity. This will address concerns about the protection of
children attending school or kindergarten in close proximity to
licensed premises, be they hotels, clubs, entertainment venues or
other premises. The authority is not bound to refuse a licence
because of proximity to a school, but must consider the children’s
welfare and may refuse the licence, or attach any conditions
necessary to protect the children.

Finally, the bill deals with the current difficulty posed by the
provision, in s.59 and s.62, for the licensing authority to issue a
‘certificate of approval’ for premiseswhich have not yet been built.
Thelicensing authority requiresfull information about the proposed
premises before deciding whether a certificate of approval, which
paves the way for a liquor licence, ought to be granted, and until
recently it had been the practice of the authority to require this.
However, it has been held by the Supreme Court that the Act does
not require the applicant to have obtained development approval
before applying for a certificate.

This result is undesirable. It is intended that applicants obtain
development approval before obtaining approval for aliquor licence,
because any conditions which might be attached to development
approval could be relevant in determining whether aliquor licence
should be granted. For this reason, the bill amends sections 59 and
62 of the Act to make clear that, before a certificate of approval can
be granted, the authority must be satisfied as to the matters as to
which it is reguired to be satisfied in granting a licence, or in
approving aremoval of licence. These matters, set out in sections 57
and 60, include a requirement for any approval required under the
law relating to planning.

| commend the bill to honourable members.

Explanation of Clauses

Clause 1. Short title

Clause 2: Commencement
These clauses are formal.

Clause 3: Amendment of s. 4—nterpretation
The clause inserts two new definitions required for the purposes of
amendments made by later clauses.

‘Direct sales transaction’ is defined as atransaction for the sale
of liquor in which—

- liguor isordered by the purchaser by mail, telephone, facsimile
transmission or internet or other el ectronic communication; and
theliquor is delivered to the purchaser, or a person nominated by
the purchaser, at the residence or place of business of the
purchaser, or some place other than premises at which the liquor
has been stored prior to delivery, nominated by the purchaser.
Thetermisused for the purposes of the proposed new direct sales

licence (see clauses 5 and 13).

‘Responsible person’ for licensed premisesisto mean a person
who, in accordance with section 97, is responsible for supervising

and managing the business conducted under the licence. The term
is to encompass a licensee (that is, a natural person licensee) or a
director of a corporate licensee or another person approved as a
responsible person for the business conducted under the licence.
Each such person must be a fit and proper person to supervise or
manage, or be involved in the supervision or management of, the
business and, for that purpose, must have knowledge, experience and
skillsthat the licensing authority considers appropriate or undertake
training specified by the licensing authority (see sections 55, 56, 71
and 97 of the principal Act). The concept of a ' responsible person’
removes the need for approved managers in the current Act and a
number of conseguential amendments are required to reflect this
change.

Clause 4: Amendment of s. 5—odgers
Thisamendment is consequential on the adoption of the concept of
‘responsible persons’ for licensed premises.

Clause 5: Amendment of s. 31—Authorised trading in liquor
Section 31 lists the different classes of licences under the Act. The
clause adds direct saleslicencesto the list.

Clause 6: Amendment of s. 32—Hotel licence
Section 32 defines the liquor trading rights conferred by a hotel
licence. The clause addsto theserightstheright to sell liquor at any
time through direct sales transactions (provided that if the liquor is
to be delivered to an address in this State, the liquor may only be
despatched and delivered during the trading hours otherwise allowed
by the hotel licence for sale of liquor for consumption off the
licensed premises).

Clause 7: Amendment of s. 34—Restaurant licence
Under section 34 it is currently a condition of a restaurant licence
that the business conducted under the licence must consist primarily
and predominantly of the regular supply of mealsto the public. This
condition istightened so that it will in future be necessary that the
business be so conducted under the licence that the supply of meals
isat all times the primary and predominant service provided to the
public at the licensed premises.

Clause 8: Amendment of s. 35—Entertainment venue licence
This clause adds to the current trading rights conferred by an
entertainment venue licencetheright, if the conditions of thelicence
so provide, to sell liquor on any day except Good Friday and
Christmas Day for consumption on the licensed premises by persons
seated at atable or attending a function at which food is provided
(provided that extended trading is not authorised unless an extended
trading authorisationisin force). This proposed further trading right
corresponds to an existing right that may be conferred by arestaurant
licence.

Clause 9: Amendment of s. 36—Club licence
The clause adds trading by direct sales transactions to the trading
rights conferred by a club licence. Liquor may only be despatched
and delivered under such transactions to addresses in this State
between 8.00am. and 9.00 p.m. and not on Good Friday or
Christmas Day.

Clause 10: Amendment of s. 37—Retail liquor merchant’slicence
Thisclause makes an amendment relating to retail liquor merchant’s
licences that corresponds to the amendment made by clause 9
relating to club licences.

y Clause 11: Amendment of s. 38—Wholesale liquor merchant’s

icence

This clause al so makes a corresponding amendment relating to direct
sales transactions under awholesale liquor merchant’slicence. The
clause also amendsthe licence condition contained in section 38(2)
requiring that at least 90 per cent of the licensee's turnover from
liquor salesin each financial year (excluding salesto the licensee's
employees) must be derived from sales to liquor merchants. The
clause amends this provision so that salesfor the delivery of liquor
outside Australia are excluded from cal culation of the percentage.

Clause 12: Amendment of s. 39—Producer’s licence
The clause adjusts the wording of section 39(1)(a) sothat itisclear
that sales of the licensee's product must occur on the licensee's
premises.

At present, under section 39(1)(b), the holder of a producer’s
licence may, if the conditions of the licence so provide, sell the
licensee’s product at any time for consumption in adesignated dining
areawith or ancillary to ameal. Thisprovision iswidened so that it
will extend to sales of the licensee's product for consumptionin a
specified area subject to restrictions specified by the licensing
authority.

The clause further widens the trading rights conferred by a
producer’slicence so that the licensee’s product may be sold at any
time through direct sales transactions.
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Clause 13: Insertion of s. 39A—Direct saleslicence
Proposed new section 39A definesthe trading rights conferred by the
proposed new direct sales licences. Such alicence will authorise the
licensee to sell liquor at any time through direct sales transactions
provided that, if the liquor is to be delivered to an address in this
State, the liquor is despatched and delivered only between 8.00 am.
and 9.00 p.m. and not on Good Friday or Christmas Day. It will be
acondition of adirect saleslicencethat the licensee does not, as part
of, or in connection with, the business authorised by the licence,
invite or admit prospective purchasers of liquor to any premises at
which liquor is displayed or stored for sale by the licensee.

Clause 14: Amendment of s. 40—Special circumstanceslicence
This clause amends section 40 so that the licensed premises of the
holder of a specia circumstances licence will be taken to include
premises at which afunction is being held at which the licensee is
supplying liquor. Various enforcement provisions will, as a result,
operatein relation to such premises.

Clause 15: Amendment of s. 42—Mandatory conditions
Under section 42(2)(b) it is presently acondition of aliquor licence
that liquor that is not delivered to a purchaser personaly at the
licensed premises must be despatched to the purchaser from the
licensed premises. This condition is amended so that it does not
apply in relation to a direct sales licence.

Clause 16: Amendment of s. 43—Power of licensing authority to
impose conditions
Section 43(1) authorisestheimposition of licence conditionsand sets
out examples of various such conditions. The second examplein the
list refersto conditionsthat (amongst other things) minimise offence,
annoyance, disturbance or inconvenience that might be caused by
activities on licensed premises to persons who reside, work or
worship in the vicinity of the licensed premises. This example is
amended so that it also refers to minimising prejudice to the safety
or welfare of children attending kindergarten, primary school or
secondary school in the vicinity of licensed premises.

Clause 17: Amendment of s.45—Compliance with licence
conditions
Under section 45(b), if a condition relating to the consumption of
liquor isnot complied with, the licensee and a person who consumed
liquor knowing that to be contrary to the condition are each guilty
of an offence. This paragraph is replaced with a more general
provision to the effect that if there is any breach of a licence
condition involving conduct of aperson other than the licensee that
the other person knows might render thelicenseeliableto apenalty,
that other personis (in addition to thelicensee) guilty of an offence.

Clause 18: Amendment of s. 57—Requirements for premises
Section 57(1) of the principal Act makes it a precondition to the
grant of alicencethat the applicant satisfy thelicensing authority as
to the adequacy of the standard of the premises or proposed premises
and that the operation of the licence would be unlikely to result in
undue offence, annoyance, disturbance or inconvenience to people
who reside, work or worship in the vicinity of the premises. A further
precondition is added by the clause that the licensing authority be
satisfied that the operation of the licence would be unlikely to
prejudice the safety or welfare of children attending kindergarten,
primary school or secondary school in the vicinity of the premises.
The clause also adds a provision that would alow the licensing auth-
ority, inthe case of an application for adirect saleslicenceor limited
licence, to dispense with a requirement of the section or the
requirement to submit plans.

Clause 19: Amendment of s. 59—Certificate of approval for
proposed premises
This clause makes a drafting amendment designed to clarify the
intention of the current section 59(1) that, before a certificate of
approval may beissued in respect of the plans for proposed premises
for which a licence is sought, the licensing authority must be
satisfied as to al the preconditions for the grant of a licence in
respect of the premises.

Clause 20: Amendment of s. 60—Premisesto which licenceisto
be removed
Section 60 sets out preconditions for the grant of an application for
theremoval of alicenceto different premisesthat correspond to the
preconditions for the grant of a licence set out in section 57. The
clause makes amendments to section 60 that correspond to those
made by clause 18 in relation to the grant of alicence.

Clause 21: Amendment of s. 61—Removal of hotel licence or
retail liquor merchant’s licence
This clause corrects an error in the wording of section 61(1) and is
of adrafting nature only.

Clause 22: Amendment of s.62—Certificate for proposed
premises
This clause aso makes an amendment relating to the process for
removal of alicence that corresponds to the amendment made by an
earlier clause (clause 19) in relation to the grant of alicence.

Cl alluse 23: Amendment of s. 71—Approval of management and
contro
This clause is consequential on the adoption of the concept of
‘responsible persons’ for licensed premises and the amendments
made by clause 25 to section 97 of the principal Act.

Clause 24: Amendment of s. 77—General right of objection
This clause adds to the permitted grounds for objection to an
application that the grant of the application would belikely to result
in prejudiceto the safety or welfare of children attending kindergar-
ten, primary school or secondary school in the vicinity of the
premises or proposed premises to which the application relates.

Clause 25: Amendment of s. 97—Supervision and management
of licensee's business
This clause amends section 97—

- toreplacethe current scheme for approved managers of licensed
premises with the wider concept of ‘responsible persons’ for
licensed premiseswho may bealicensee (if anatural person), a
director of acorporate licensee or some other person approved
by the licensing authority;
to make it clear that alicensee or director must, in order to bea
‘responsible person’ personally supervising and managing the
business at licensed premises, be a fit and proper person with
appropriate knowledge, experience and skills or undergoing
training specified by the licensing authority.

Clause 26: Amendment of s. 103—Restriction on consumption
of liquor in, and taking liquor from, licensed premises
This clause is consequential on the adoption of the concept of
‘responsible persons’ for licensed premises.

Clause 27: Amendment of s. 106—Complaint about noise, etc.,
emanating from licensed premises
Under section 106, the Commissioner may make an interim order
before or during conciliation proceedings on acomplaint about noise
or behaviour problems. The clause adds a provision making it clear
that the interim order continuesin force until afinal order is made
by the Commissioner or the Court on the complaint or until the
earlier revocation of the order by the Commissioner or the Court.

Clause 28: Amendment of s. 107—Minorsnot to be employed to
serve liquor in licensed premises

Clause 29: Amendment of s. 108—Liquor not to be sold or sup-
plied to intoxicated persons
These clauses each make amendments consequential on the adoption
of the concept of ‘responsible persons’ for licensed premises.

Clause 30: Amendment of s. 110—Sale of liquor to minors
Section 110(1) makesit an offenceif liquor is sold or supplied to a
minor on licensed premises. The clause amends this provision to
make it clear that the sale or supply must be by or on behalf of the
licensee. It should be noted in this regard that section 114(2) isa
more general provision relating to the supply of liquor to minors.

The clause adds a further provision, designed for the new direct
sales licences, making it an offence if a licensee sells or supplies
liquor to a minor otherwise than on licensed premises.

Finally, the clause makes amendments consequential on the
adoption of the concept of ‘responsible persons for licensed
premises.

Clause 31: Amendment of s. 111—Areas of licensed premises
may be declared out of bounds to minors

Clause 32: Amendment of s. 114—Offences by minors

Clause 33: Amendment of s. 116—Power to require minors to
leave licensed premises
These clauses each make amendments consequentia on the adoption
of the concept of ‘responsible persons’ for licensed premises.

((:I S’:\use 32 also makes adrafting correction in the recasted section
114(3).

Clause 34: Amendment of s. 119—Causefor disciplinary action
This clause is consequential on the proposed new section 119A (to
be inserted by clause 35).

Clause 35: Insertion of s.119A—Commissioner’s power to deal
with disciplinary matter by consent
Proposed new section 119A would empower the Commissioner to
take certain action against a person as an alternative to disciplinary
actionif the Commissioner is of the opinion that proper grounds exist
for disciplinary action against the person and the person consentsto
the alternative action. The action may consist of obtaining an under-
taking directed against continuation or repetition of the relevant
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conduct, adding or altering licence conditions or suspending or
revoking alicence or approval.

Clause 36: Amendment of s. 124—Power to refuse entry or
remove persons guilty of offensive behaviour
This clause makes an amendment conseguential on the adoption of
the concept of ‘responsible persons’ for licensed premises.

Clause 37: Amendment of s. 125—Power to bar
This clause makes amendments consequential on the adoption of the
concept ‘responsible persons’ for licensed premises.

Section 125 presently empowersthe barring of disorderly persons
from licensed premises for a period not exceeding 3 months. The
cI ause substitutes a graduated scale:

amaximum of 3 monthsfor the first barring order

amaximum of 6 months for the second barring order from the

same premises

an indefinite period or any specified period for the third or

subsequent barring order from the same premises.

Under the clause, it will be afurther ground for a barring order
if the licensee or aresponsible person for the licensed premisesis
satisfied that the welfare of the person, or of aperson residing with
the person, is seriously at risk as a result of the consumption of
acohol by the person. A barring order on this new ground may be
for an indefinite period or any specified period.

A barring order for an indefinite period or a specified period
exceeding 6 months will not be effective unless details of the
grounds for the order are provided to the Commissioner within 7
days.

Clause 38: Amendment of s. 127—Power to remove person who
isbarred
This clause is consequential on the adoption of the concept of
‘responsible persons’ for licensed premises.

dCI ause 39: Amendment of s. 128—Commissioner may review
order
Section 128 provides for the Commissioner to review abarring order
on application by the person to whom the order applies.

The clause adds a provision requiring that the licensee of the
premises concerned be given reasonabl e notice of the hearing of such
an application and be allowed to appear at the hearing personally or
by arepresentative.

The clause would also allow the Commissioner, on review of a
barring order for an indefinite period or a period exceeding 6 months,
to vary the order so that it continues in force until further order by
the Commissioner, in the making of which the Commissioner will
have regard to whether the person has undertaken a behaviour
management course, obtained medical assistance or taken other
action to address the problem. This power is in addition to the
Commissioner's general power, on a review, to confirm, vary or
revoke the barring order.

Clause 40: Amendment of s. 132—Penalties

Clause 41: Amendment of s. 135—Evidentiary provision

Clause 42: Amendment of s. 138—Regulations
These clauses each make amendments consequential on the adoption
of the concept of ‘responsible persons’ for licensed premises. Clause
41, in addition, makes a drafting correction so that a reference to
disciplinary proceedings against alicensee is widened to disciplinary
proceedings under Part 8.

TheHon. P. HOLL OWAY secured the adjournment of
the debate.

CONTROLLED SUBSTANCES (DRUG OFFENCE
DIVERSION) AMENDMENT BILL

TheHon. K.T. GRIFFIN (Attorney-General) obtained
leave and introduced abill for an act to amend the Controlled
Substances Act 1984.

TheHon. K.T. GRIFFIN: | move:

That this bill be now read a second time.
| seek leave to have the second reading explanation inserted
in Hansard without my reading it.

Leave granted.

The Council of Australian Governments (COAG) meeting of
April 9 1999 discussed a national approach to address a range of
issuesreating to theillicit use of drugsin Austrdia. A particular em-

phasis in strategic terms was a resolution that there should be
partnership arrangements linking education, law enforcement, justice

and health effortsto deal withiillicit drug use, in particular those part-
nership principles articulated within the National Drug Strategic
Framework 1998-99-2002-03. More specifically, it was agreed that
these efforts should target individualswho have had little or no past
contact with the criminal justice systemin relation to drug offences
and who are apprehended by police for use, possession or related of -
fences dealing with small quantities of an illicit drug.

A significant component of the COAG agreement was the
establishment of police drug diversion programs. The general
approach is that diversion to education, assessment and treatment
(and, as necessary, alied services) should be an option upon police
apprehension of anindividual for offencesrelating to the possession
or use of minor amounts of illicit drugs. The approach will build
upon collaborative rel ationships between police who apprehend and
human service professionalswho assess and treat. But the principal
feature for present purposes is that the diversion program is to be
police initiated.

Asaresult of the COAG initiative, South Australiaiseligibleto
receive funding from the Commonwealth to develop a police
diversion program for people using illicit drugs. The amounts
involved are $670 000 for 99-00 once the diversion model has been
approved by the Commonwealth, and thereafter $1.64m in 2000/01,
$2.65m in 2001-02 and $4.2m in 2002-3. Thetotal amount involved
is therefore $9.2m over afour year period. However, as noted, the
alocation of the funds is conditional on approval of the proposed
scheme by the Commonwealth based on its performance against the
agreed COAG principles.

A Project Director, seconded to SAPOL from DHS, has been
advancing the devel opment of the model with assistance from aDrug
Officials Group consisting of representatives of the Department of
Premier and Cabinet, the Department of Human Services, the
Department of Justice, the Department of Education, Training and
Employment and the State Division of Aboriginal Affairs. The
Project Director, who is responsible to the Chief Executive's
Coordinating Committee on Drugs and thence to the Cabinet
Committee on Drugs, has developed a Proposal document for
discussion with the Commonwealth which contains a number of
options for progressing the matter.

In the course of the preparation of this document and the
discussion of it, aproblem emerged in relation to the implementation
of initiatives because of the current structure of South Australian
legislation. While the legislation governing the apprehensions and
available dispositionsfor young offendersis sufficiently flexibleand
amenableto apolicediversion initiative under the Young Offenders
Act 1993, that dealing with adults is not. Under the Controlled
Substances Act 1984, adult offences relating to the possession and
use of illicit drugs other than cannabis must be diverted to the drug
aid and assessment panel system, known asDAARP, asan alternative
to prosecution. Thisisan absol ute requirement and givesthe police
nodiscretion at al. Prosecution for such an offence may not proceed
without the authorisation of DAAP.

A Panel under the Controlled Substances Act consist of three
people. One must be alawyer and the other two must be people with
extensive knowledge of the physical, psychological and social
problems connected with the use of illicit drugs and/or the treatment
of those problems. The Act sets out the procedures and powers of the
panel with great particularity. The detail may befound inthe current
Act. The point for present purposes is that the number of persons
mandatorily referred to panels has been steadily increasing, which
has, until recently, led to delaysin scheduling hearings of up to 16
weeks. While recent additional State funding in 1999-2000 has
reduced this period considerably, the structural requirements of the
legidlation still mean that there is delay between apprehension and
referral, and contact with the panel. There are a number of panels.
However, access to the DAAP process by adults outside the
metropolitan areais problematic.

Moreover, thereis clear evidence that, for unknown reasons, the
referral of Aborigina adults to panels has been extremely low.
Approximately 6 Aboriginal adults have been referred to DAAPIN
the past 12 months. However, it is clear from Aborigina Community
organisations and other health agenciesthat thereissignificant drug
dependence and drug related crime within the Aboriginal
community. This issue alone shows that the State's drug diversion
and treatment approaches are overdue for a comprehensive
reappraisal.

DAAP has not been evaluated since it began in 1984. Funding
for acomprehensive review and evaluation of DAAP was provided
for in the 1999-2000 budget, and the review is under way. Aninterim
report and tentative conclusions have been made available to the
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DAAP Evaluation Steering Committee. It now seems clear that the
evauation will be complete by the time that any superseding
legislation comes into force. It follows that the existence of the
evaluation is no longer areason for keeping the DAAP processin
place. It therefore falls to be considered on its merits.

The evaluation does not, of course, recommend either that DAAP
be retained or abolished. That isnot what the consultants were asked
to do. Bearing firmly in mind that the report is only in the prelimi-
nary stages, it may be noted, however, that many conclusionsare not
favourable to the existing DAAP process. Further detail must await
thefinal conclusions of thereview, but onething isabundantly clear.
Theidea of the diversion of adults charged with minor non cannabis
offencesinto assessment and treatment should be continued. Inlight
of this, the relevant officers in the Department of Human Services
and DASC have decided that the opportunity should be grasped to
entirely overhaul the legidation dealing with DAAP so that, in effect,
the prescriptive concept of DAAP should disappear wholly from the
Controlled Substances Act. Put another way, the legidative
monopoly prescribed by the Act in favour of the three person DAAP
process should disappear, and the requirement of the legislation be
made more flexible so that the Minister can authorise a variety of
processes by which the generally agreed diversion notion may be
implemented.

It should be noted that amagjor effect of the recommended change
will be that the discretion to prosecute in simple possession cases
will be removed from the DAAP quasi-tribunal system and returned
to the police.

Two central conclusions flow from what has been said above.
Thefirst is that significant Commonwealth funding depends upon
the State putting in place a police drug diversion program that
conforms to the COAG agreement. South Australia should aso be
inaposition to spend State monies allocated in the 1999/2000 budget
to complement the COAG money. The Commonwealth is not inter-
ested in spending new monies merely to support a continuance of the
status quo. Therefore, considerable funds are at risk if South
Australia does not get it right.

The second conclusion that can be drawn isthat the DAAP model
suffers from some deficiencies that must be addressed in an
aternativemodel. It should be emphasi sed that the following points
are not distinct, but overlap and complement each other.

First, modern thinking about therapeutic intervention into the life
of an addict or substance abuser isthat the moment of arrest must
be employed (and exploited) asamoment of crisisinthe person’s
life as rapidly as possible for maximum effect. The new police
based model for drug diversion and intervention places a high
premium on contact with a therapeutic regime within 24 hours
of police contact. That isvery difficult with the DAAP model as
it I1s presently constructed. It is simply too inflexible and
unwiel dy.
Second, there is considerable virtue in directing people into
therapeutic serviceswhich arelocal to them and the community
in which they live. Obviously, this is more convenient for the
person concerned, particularly if he or she does not live in the
metropolitan area. In addition, localisation enables not only
effective liaison between police local area commands and drug
assessment and treatment providers, but also linkages between
treatment providers and other service providers such as detoxifi-
cation services, housing, health services, employment services
and so on. Both theingtitutional nature of DAAP and the fact that
it must, by statute, consist of three persons make these kinds of
objectives difficult.

Third, flexibility and localisation in service provision enables

greater sensitivity to and experimentation in the provision of

effective and accessible treatment servicesto Aboriginal people,
and people of other ethnic backgrounds.

The essential features of the proposed police drug diversion program

for adults are as follows:

- A 24 hoursaday 7 daysaweek appointment scheduling service
will be established;

A brokerage service would need to be established in order to

purchase drug assessment and treatment servicesfor the scheme;

On detection or apprehension of an adult for an offenceinvolving

possession or use of an illicit drug other than cannabis, police

will seek the consent of the alleged offender for referral for
assessment and, if consent isobtained, will contact the appoint-
ment scheduling service to obtain an assessment appointment;

Police would then make adirect referral for the alleged offender

to attend for assessment at a specified agency by issuance of a

diversion notice to the alleged offender. A copy of thediversion
notice would be sent to the nominated assessment service;
Most initial drug assessments would be undertaken by an
accredited single person in a locally based agency. This ar-
rangement is designed to provide for appropriate integration with
other health and community/socia welfare support systems, and
enables the alleged offender to be referred on to other or more
specialised treatment services should that course be warranted;
Case management would be provided by the assessment service
providers;
There will be provision for entry by the alleged offender into
undertakings for treatment and other action;
Arrangements for compliance management would be simple—
the assessment service provider would notify SAPOL of com-
pliance or non-compliance by the alleged offender with the
attendance notice and any undertakings. If in breach, SAPOL
would then determine whether the alleged offender should be
prosecuted. In any event, a copy of the outcome would be for-
warded to the brokerage service so that payment to the agency
for services provided could be made;
In order to ensure consistency and quality control, there would
need to be a degree of central program coordination. These
functions would include establishing quality standards and
processes for the accreditation of the relevant services and
monitoring those services; development of common assessment
and treatment standards, together with training and education;
establishing and maintaining the around the clock appointment
scheduling service; development of common undertaking
formats; and promoting coordination and development of
linkages between all service providers (including SAPOL).

None of theseinitiatives can be progressed in any way unlessand
until the provisions of the Controlled Substances Act dealing with
DAAP are amended. It should be noted that a major effect of the
recommended change will be that the discretion to prosecute in
simple possession cases will be removed from the DAAP quasi-
tribunal system and returned to the police. It should aso be em-
phasised, however, that the disappearance of DAAP from the
legislation does not hecessarily mean the compl ete di sappearance of
that process or one similar to it (a three person panel could, for
example, be established and accredited by the Minister as a drug
assessment service). What it does mean is that DAAP is no longer
required to be the only body for handling drug diversions.

It is necessary to make provision for transitional arrangements.
Thebill dealswith the problem by stating that if a person has not yet
reached DAAP, or hasyet to be dealt with by DAAP in any way, he
or she should be transferred to the new system. However, once the
person has been dealt with by DAAP in any way, he or shewill stay
with DAAP. It necessarily follows that the existing DAAP system
will have to stay in place long enough to deal with those peoplein
its process at the time the new provisions come into force.

The opportunity is also taken to make an unrelated amendment
to the Act of a statute revision nature.

| commend this bill to honourable members.

Explanation of Clauses

Clause 1: Short title
Thisclauseisformal.

Clause 2: Commencement
This clause provides for bringing the Act into operation by
proclamation.

Clause 3: Amendment of s. 4—Interpretation
This clause inserts a definition of ‘drug assessment service'.

Clause 4: Substitution of ss. 34 to 40
This clause replaces all existing sections of Division 2 of Part 5 of
the principal Act. New section 34 continuesthe current exclusion of
children from the application of this Division. New section 35
provides for the accreditation (which may be subject to conditions)
of drug assessment services and drug treatment services by the
Minister. The Minister has a discretion of establishing panels of
personswith aview to accrediting any such panel as an assessment
service.

New section 36 providesthat a person aleged to have committed
a simple possession offence must be offered an opportunity of
referral to an assessment service. If the person consents to such a
referral, he or she must be given anotice that specifiesthe date, time
and place to attend for assessment. Consent to referral operates as
an automatic authority on the part of the alleged offender for the
release of his or her previous medical, treatment, assessment and
criminal records to the nominated assessment service. Medical
records may also bereleased to any relevant drug treatment service.
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If apersonisduly referred to an assessment service, any prosecution
of the relevant offence is suspended.

New section 37 sets out the power of an assessment service to
require areferred person to attend the service or any other placefor
the purposes of the assessment. The circumstances in which an
assessment service must, or may, terminate areferral are set out in
subsection (3). If areferral isterminated, the person and the police
must be notified by the assessment service.

New section 38 gives an assessment service the power to require
an assessed person to enter into an undertaking for treatment or other
action relating to rehabilitation from drug abuse. If treatment isto
be required, it can only be given by an accredited drug treatment
service. Undertakings cannot befor longer than 6 months. The police
must be notified if a person entersinto an undertaking, if the period
of an undertaking is extended or if an undertaking expires. New
section 39 reguires prison managers to bring persons who are in
custody to any place for the purposes of complying with anotice or
undertaking under this Division.

New section 40 provides that a person cannot be prosecuted for
a simple possession offence unless he or she has refused to be
referred for an assessment or, if he or she has been so referred, unless
thereferral has been terminated. The fact of consent to areferral or
entering into an undertaking cannot establish an admission of guilt.
If the person is prosecuted for the offence, anything said or done by
him or her in the course of being assessed is inadmissible in the
prosecution proceedings, as are the reasons for termination of the
referral. On the expiry of an undertaking, the person cannot
thereafter be prosecuted for the simple possession offence. New
section 40A provides for the confidentiality of information gained
about a person referred for assessment under this Division. New
section 40B provides that this Division will expire on the third
anniversary of the commencement of these new sections.

Clause 5: Amendment of s. 44—Mattersto be considered when
court fixes penalty
Thisclauseisatotally unrelated amendment to the principal Act. It
replacesawrong referenceto ‘ section 47’ of the principal Act, which
was repealed in 1986 consequentially on the enactment of the Crimes
(Confiscation of Profits) Act 1986. This Act hasin turn been replaced
by the Criminal Assets Confiscation Act 1996. The new sub-
paragraph now providesthe correct cross-referenceto an application
for forfeiture under the latter Act.

Clause 6: Repeal of s. 61A
This clause is a consequential amendment.

Clause 7: Transitional provision
This clause provides that if a drug assessment panel has already
given a person a notice to attend the panel before the new scheme
comes into operation, then the panel will continue to deal with the
matter under the ‘old’ system. All other cases (whenever the alleged
offence may have been committed) will be dealt with under the
‘new’ system.

TheHon. P. HOLL OWAY secured the adjournment of
the debate.

LIQUOR LICENSING (REGULATED PREMISES)
AMENDMENT BILL

Adjourned debate on second reading.
(Continued from 11 November. Page 400.)

TheHon. K.T. GRIFFIN (Attorney-General): | thank
honourable membersfor their indications of support for the
second reading of this bill. The Hon. Carmel Zollo invited
comment on two matters raised by the Law Society in the
context of the bill. First, she asked whether it may be more
hel pful to distinguish between the private or public use of the
conveyance rather than whether it is self-driven. She
mentioned the example of the minibuswhichishired for the
exclusive use of oneself and agroup of friends or family and
suggested that the consumption of liquor should not be
prohibited in this case, regardless of whether it is self-driven
or driven by a hired driver.

There are two issues here. First, there is an intention to
regulate situations of thistype. The question was considered

inframing this act and asamatter of policy it was considered
that hired conveyances, even for private parties, could give
rise to some of the problems of conduct such as noise and
disturbancethat the act aimsto regul ate. Secondly, however,
the act does not prohibit the consumption of liquor in such
circumstances. Rather it regulates it by requiring a licence.
A limited licence may be arranged for a one-off social
function of this type occurring on asingle day for a cost of
$26 upon the approval of the Liquor and Gaming Commis-
sioner. The requirements of the act and any conditions that
the commissioner may impose will then apply to the function.
It isamatter of regulation, not prohibition. This amendment,
as members have pointed out, isnot directed at changing the
underlying policy of the act in any way but aims only to
rectify an unintended result of the legislation now that it has
been discovered.

Secondly, the Hon. Carmel Zollo asked about the use of
the word ‘or’ in clause 3 and whether it would restrict the
function of alimited licence. The advice of parliamentary
counsel has been sought on this point and confirms that, in
this context, ‘or’ need not operate only disjunctively but is
wide enough to encompass the sale, supply or consumption
of liquor or any combination of these events.

The government will move an amendment to the hill.
Following representations from industry, it is considered that
there is a possibility of some operators hiring vehicles on a
self-drive basis and then using the hired vehicle to provide
transport commercially. It isnot intended that such operators
be able to evade the requirement for a licence in this way.
Clause 2 will be recast to ensurethat alicenceisrequiredin
that situation.

The Hon. Mr Xenophon raised the possibility of an
amendment and | will briefly deal with that. It mirrors an
amendment that has been proposed in a private member’s bill
in the House of Assembly. The government will be opposing
the amendments for anumber of reasons. An obvious reason
isthe retrospective application of the provisions. Clause 4 of
the amendments is to be taken to have come into operation
on 21 October 1999. That means that any liquor licence
application granted since that time or to be granted before the
date of operation of the amendments, which is permitted or
will permit the establishment of a hotel adjacent to aschool,
will be void and of no effect.

Partieswho have lawfully obtained licences or who have
taken stepstowards obtaining such licences, perhapsat great
expense, would be unable to trade as permitted by those
licences. The government considers this an unacceptable
interference in the most fundamental lawful rights. It is
opposed in principleto such retrospective operation because
of itsinherent unfairness.

Because the proposed amendment issimilar intermsto a
private member’s bill as | have referred to introduced in the
House of Assembly, we have had the benefit of comments
made on that bill that are equally applicable to this amend-
ment. In particular, the Law Society has written to me
expressing serious concerns about the measure. In its letter,
the society saysin respect of theidentical provisions:

The legislation should be strongly opposed. The Law Society is
opposed as a matter of principle to retrospective legislation,
especially asappearsto be the case here, whereit isdirected towards
the_ prohibition of a specific and otherwise lawful commercial
project.

The abjection is yet stronger when one recalls that the
presence of a hotel near a school does not necessarily pose
any threat to the welfare of children attending the school.
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Much depends on the design and management of the hotel,
any means of access between the hotel and the schooal, the
hours of trading, and the proper application by the licensee
of the responsible service and consumption principles on
which the act is based. There are many examplesto be found
in this state of schools and licensed premises operating in
close proximity without mishap.

The amendment does not allow consideration of whether
any threat is posed to children by the particular proposed
licence. Regardless of whether or not there is, the licence
must be refused. Further, the development and licensing
processes dready alow consideration of the effect of a
proposed licensed facility on thelocal community. Develop-
ment plans are prepared consultatively that map out how
development should occur in aparticular council area, taking
account of the needs of the particular community. Devel op-
ment then proceeds having regard to that plan.

In the case of hotel licence applications, there is a
reguirement to advertise the proposal and an opportunity to
object. A council can intervene in the licence application.
That alows any risks to be considered on their merits. If a
licence is granted, conditions can be attached to it in the
discretion of the licensing authority under section 43. This
case-by-case approach, taking into account the particular
circumstances and the concerns voiced by thelocal commun-
ity, appears to the government both fairer and far more
effective.

Because the terms of the amendment are the same asthe
terms of the bill referred to, there has been an opportunity to
consult interested parties. The government has received
representations from industry to the effect that the provisions
are unnecessary because any concerns of this type can be
addressed in the present application process. Equally it has
received comments from the Drug and Alcohol Services
Council, which expressed concern at any rigid and prescrip-
tive approach to thisissue.

Some other effects of the amendment need to be con-
sidered. It will not be limited in its effect to hotels that are
next door to schools as some might think. Theterm * adjacent’
as used in this act refers to any premises that are in close
proximity to each other. For example, this amendment might
prevent the establishment of hotels on premises that back
onto or are diagonally across from aschool, even though they
may bewidedly separated and there may be no means of direct
access. Quite likely it can include premises across the road,
directly or diagonally, from each other. Perhapsit extendsto
premisesin the same building where, for example, amatricu-
lation college and a hotel are on different floors of a multi-
storey building. Obviously there is potential for litigation
about whether or not premises are in close proximity.

Further it is not clear whether the amendment would
prevent the transfer of alicence in the case where ahotel is
aready located in close proximity to aschool. That depends
on the meaning to be attached to the phrase ‘result in’. It
could possibly preclude the transfer of an existing licenceto
anew licensee so that any hotel close by aschool would lose
its licence eventually. If so, this again has an unacceptable
retrospective effect and one that | imagine would cause great
concern to industry.

The amendment might also preclude the granting of a
licence even where the school in question is closed, sincethe
premises could still be said to be school premises, but not to
restrict the granting of alicence whereland has been acquired
to build a school but no school yet exists. Again, probably
litigation would be needed to resolve those questions.

Finally, and much more importantly, the government is
not satisfied that the amendment would offer any increased
protection to children, effect on thelocal community and the
amenity of the area, and that is considered in the devel opment
and licensing processes as they now stand. If there is any
reason to fear harm, these processes exist to addressit. If the
amendment were motivated by any real belief that children
were at risk from persons consuming al cohol nearby, it would
not be limited to hotels but would encompass other licensed
facilities such as clubs, entertainment venues, wineries and
restaurants, and perhaps also retail liquor outlets.

Likewise it would not be based on the arbitrary criterion
of whether ahotel was adjacent within the meaning of the act
but would look at the reglities of the situation such as whether
there was any means of access from the one premisesinto the
other, whether patrons would come into contact with children
when |leaving the hotel, and similar matters. Such questions
are best considered individually having regard to the particu-
lar situation, and that is what happens now.

In the bill that | introduced only afew minutes ago there
isan aternative approach. That aternative approach will give
membersthe opportunity to consider thelikely effectiveness
of that model rather than approving the rigid and inflexible
model in the amendment we will debate in committee. |
commend all of the bill, particularly that part that dealswith
thisissue. It is much broader, it is not retrospective and it is
not mandatory, except to the extent that it is mandatory for
the licensing authority to consider issues relating to the
welfare of children where a licence is sought for licensed
premises and not just hotels which are in the vicinity of a
school, that is, kindergartens, primary schools or secondary
schools.

I thank membersfor their support of the bill and for their
indulgence in allowing me to discuss that particular proposed
amendment so that, when voting on the amendment in
committee, if the Hon. Mr Xenophon decides to continue
with it, the committee can have all the facts.

Bill read a second time.

In committee.

Clause 1.

TheHon. NICK XENOPHON: | move:

Page 1, line 10—L eave out ‘ (Regulated Premises)’ and insert:

(Regulated Premises and 1130
near SchoolS)the amendment relates to section 4 coming into
operation on 21 October 1999. | understand that the Attorney
has a difficulty with retrospectivity. | concede that this
provision is inserted to deal with the potential problem of
licensed premises being established immediately next to the
Woodend Primary School. The matter appears to have been
dealt with by virtue of the government’s purchase. | will still
proceed with that amendment, but it seems—

TheHon. K.T. Griffin: Events have overtaken it.

TheHon. NICK XENOPHON: Yes, events have
overtaken it.

TheHon. K.T. GRIFFIN: | indicate formal opposition
to the amendment. Events have overtaken it. It related
specifically to the Woodend school, and the Minister for
Education and Children’s Services hasindicated the govern-
ment’s acquisition of that potentially offending property next
door to the school for the purposes of expanding the school
premises to meet significantly growing demandsin that area.

| have already indicated the reasons why the government
cannot support the proposal. It isnow outdated by morethan
six months: 21 October is the date from which this has an
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effect. It hasthe potential to create asignificant injustice and
istotally inflexible. | urge membersto note the provisionin
the bill introduced a few minutes ago that deals more
effectively with this matter in away that is supported by the
liquor industry, the Drug and Alcohol Services Council and
the Aboriginal Drug and Alcohol Council, so we have a
significant measure of support across the spectrum and not
just from one part of the community.

TheHon. CARMEL ZOLLO: The opposition would
support the Hon. Nick Xenophon’s amendment in relation to
this date, but | appreciate that events have overtaken it.
Whilst | have not really had the opportunity to look at the hill
introduced today, | appreciate the Attorney’s comments.

TheHon. M .J. ELLIOTT: | have had an opportunity to
have abrief discussion with the Hon. Mr Xenophon and the
situation isthat thiswas directed at a particular circumstance
that no longer exists and to have sitting on the statutes alaw
that has no purpose does not make a great deal of sense. So,
whilst one has sympathy for what the amendment set out to
achieve at the time it was tabled, it is a nonsense for it to
become part of the statutes now. For those reasons and not for
alack of sympathy with the original intent, the Democrats
will not support it.

TheHon. T. CROTHERS: | was of an inclination to
support the Hon. Mr Xenophon's amendment, as the Hon.
Mr Elliott has just stated regarding the Democrats position.
Will the Attorney now tell me why the amendment is
outmoded?

TheHon. K.T. GRIFFIN: It originated in a private
member’shill from Mr Hannain the House of Assembly and
was to deal with the possibility that in the Woodend Shopping
Centre, because it was having difficulties filling all the
tenancies, there was a proposal that it be changed to a hotel
or tavern, but the council subseguently rejected the planning
application. It went through the planning process to get
approval to build the hotel or tavern and the planning
authority, the local council, rejected it, so it could not get up
anyway unlessit went on appeal and an appeal overturned it.
The Liquor and Gaming Commissioner had an application for
alicence and that had been adjourned to await the outcome
of the planning decision. Since then, the government has
acquired the property for the purposes of the school.

TheHon. T. Crothers: For $3.6 million?

TheHon. K.T. GRIFFIN: | think it was $3.8 million. As
the Hon. Mr Elliott says, if we pass this amendment, it will
deal specifically with hotel premises adjacent to akindergar-
ten, primary or secondary school asfrom 21 October 1999—
seven months ago. It could well createinjustice, particularly
for the future. If there happens to be a hotel near a school or
adjacent to aschool and if the licenceisto betransferred, this
may operate to prevent the transfer of that licence. It has a
retrospective effect. In addition to that, it deals only with a
hotel licence and not with other forms of licence. It does not
givethe sort of flexibility that isin the bill which I introduced
this afternoon. There is a provision in the bill that | intro-
duced this afternoon to amend the Liquor Licensing Act
which specifically addresses this issue but in a way that
requiresthe licensing authority to have regard to the potential
prejudice to children, and to deal with it in respect of all
licences and not just hotel licences.

TheHon. T. CROTHERS: The Attorney-Genera is
saying that not only could the position be in respect of the
transference of a licence by a hotel from one licensee to
another—either a hotel or a club—»but that a position could
be held in the newer aress, for instance, Golden Grove, where

the hotel was built before the school. Even under those
circumstances, any future transfer of the licence would place
the hotel and/or the club in jeopardy. In my discussionswith
the Hon. Mr Xenophon, | indicated that if it related to all
licences| could support his amendment, but | understood that
it only related to the hotel licence. The honourable member
istelling me now that that isthe case: it isthe amendment on
file, and it has not been altered. If it is still only the hotel
licence, | will not support it.

The other issue that concerns me is the transfer of the
licence where the cart could be put in front of the horse
whereby the school is the second building erected. In that
situation the proprietor of the hotel is then placed in double
jeopardy or, if you like, heis put at risk through no fault
whatsoever in respect of the original licensee of the hotel.
Under those circumstances, | will not be supporting
Mr Xenophon's amendment.

TheHon. K.T. GRIFFIN: What the honourable member
has said about even existing licencesis correct. The amend-
ment provides:

Thelicensing authority cannot, after the commencement of this

section [whichis21 October 1999] grant any application under this
act (whether made before or after that commencement) if to do so
would result in a hotel being adjacent to school premises.
Of course, ‘an application’ also means an application to
transfer. | would have some disagreement with the honour-
able member in respect of hisindication that if it applied to
all licences he might support it. | would hope to persuade
him—

The Hon. T. Crothersinterjecting:

TheHon. K.T. GRIFFIN: | stand corrected and | would
urge the honourable member, and others, to look at the bill
introduced this afternoon because it deals specifically with
that issue in amore flexible way.

TheHon. NICK XENOPHON: | thank the Labor Party
and the Hon. Mr Cameron for their support in principle of
thisclause. | can understand that events havelargely overtak-
en it but, nevertheless, | do not seek to withdraw this
amendment and would like the committee to vote on it.

An honourable member interjecting:

The Hon. NICK XENOPHON: No, | am saying that |
think that there are important principles at stake but, in the
circumstances, | thank the opposition and the Hon. Mr Cam-
eron for their expressions of support in relation to the
principles in respect of this amendment.

TheHon. CARMEL ZOLLO: | thought we were dedling
with only 1A.(2) in relation to that date rather than the rest
of it. We are supporting the rest of it.

An honourable member interjecting:

TheHon. CARMEL ZOLLO: Because it has been
overtaken.

TheHon. NICK XENOPHON: | apologise to the
Hon. Carmel Zollo for my misunderstanding. | ask honour-
able members to put me out of my misery in relation to this
clause sooner rather than |ater.

Amendment negatived; clause passed.

TheHon. NICK XENOPHON: | do not intend to move
my next amendment asit is consequential.

Clause 2.

TheHon. K.T. GRIFFIN: | move:

Page 1, lines 15 and 16—L eave out paragraph (a) and insert the
following paragraph:

(8) by inserting in the definition of * public conveyance'*, but does
not include a conveyance hired on aself-drive basisif all passengers

(if any) are to be transported free of charge or other consideration’
after ‘members of the public’;
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This amendment amends the definition of ‘public convey-
ance' to make clear that the exclusion is limited to the case
where the conveyanceis hired on a self-drive basis, with the
passengers being carried free of charge. The exclusionisnot
intended to apply where the driver paysto hire the vehicle but
then uses the vehicle commercialy to carry paying passen-
gers. In the latter case, the conveyance will be regulated
premises and the appropriate liquor licence will berequired.

Amendment carried; clause as amended passed.

Clause 3 passed.

New clause 4.

TheHon. NICK XENOPHON: | move:

Page 2, after line 8—Insert:

Insertion of section 53A
4. The following section is inserted after section 53 of the
principa act:

Applicationsresulting in hotel adjacent to school premisesto
be refused

53A (1) Thelicensing authority cannot, after the commence-
ment of this section, grant any application under thisact (whether
made before or after that commencement) if to do so would result
in a hotel being adjacent to school premises.

(2) However, this section does not apply in relation to an
application for—

(a) atemporary licence on the surrender or revocation of a

hotel licence; or

(b) revocation of the suspension of a hotel licence.

(3) Thegrant of an application in contravention of subsection
(2) isvoid and of no effect.

(4) In this section—

‘hotel” means premises that are subject to a hotel licence;
‘school’ means a kindergarten, primary school or secondary
school.

This amendment has already been canvassed at length. To
reiterate: the amendment will essentialy ensure that there will
not be ahotel adjacent to school premises. The spark for this
was the Woodend Primary School issue which, of course, has
been dealt with; however, the principle is the same. It isan
important principle, particularly in relation to primary schools
and kindergartens. The community demands that hotel
licences not be approved for premises adjacent to schools.

| congratulate the Attorney-General in respect of the hill
which heintroduced today in relation to the Liquor Licensing
Act. It does go some way in meeting a number of those
concerns but | still wish to persist with this amendment.

TheHon. K.T. GRIFFIN: | opposeit for al thereasons
| have aready outlined.

TheHon. CARMEL ZOLLO: | indicate the opposition’s
support for the Hon. Nick Xenophon's amendment. As| said
before, we have not had the opportunity to study the Attor-
ney-General’s bill which wasintroduced today. | realise that
the reason related to the Woodend Primary School issue and
| know that my colleague in another place Kris Hanna, the
member for Mitchell, was pleased to see this amendment. |
still believe it is appropriate. It is appropriate to listen to
communities and, whilst this situation has been resolved,
there is nothing to say that it will not occur in the future.

| understood the word ‘adjacent’ to mean ‘next to’, and
‘school’ to mean a kindergarten, a primary school or a
secondary school. | also understood there were proper
exemptions in the provision that was drafted to take into
consideration situations that can occur in the event of
surrender or relocation of hotel licences. At this stage, not
having studied the other bill, | indicate the opposition’s
support for the Hon. Nick Xenophon’s amendment.

TheHon. T. CROTHERS: | have canvassed my reasons
previously, which | think are still extant even in thisamend-
ment. What troubles me is the retrospectivity and the licence

transference: it still troubles me that someone could spend
$1 million building a new set of premises and two or three
years|ater the situation changes. In the example of Darcy up
at Roxby Downs, he did not stay long in the premiseswhich
cost, | think, acouple of million dollarsto build. Had a school
then been built adjacent and he had wished to sell the
premises, he would have been in real trouble under the terms
of the amendment.

| think the Attorney-Generd haslistened and | understand
the principle enshrined in the Hon. Mr Xenophon's amend-
ment. Thereis nothing wrong with the principle: the problem
and the devil | haveisinthe detail of hisamendment in so far
as it is much wider than | think the Hon. Mr Xenophon
originaly intended. So for the reasons | have stated previous-
ly and for the reasons | havejust stated, | will be supporting
the Attorney-General in this matter.

TheHon. K.T. GRIFFIN: | draw members’ attentionto
the fact that ‘adjacent’ is defined in section 4, which is the
interpretation section, of the principal act. It means ‘places
or premises are adjacent if they adjoin (either in ahorizontal
or vertical plane) or if they are in close proximity to each
other’.

The Hon. T. Crothersinterjecting:

TheHon. K.T. GRIFFIN: No, that depends on one's
belief. We address the principle of theissuein the bill which
wasintroduced earlier today. | suggest that that will be more
than adequate to address the principle reflected in the Hon.
Mr Xenophon's amendment. | oppose the amendment.

New clause negatived.

Title passed.

Bill read athird time and passed.

CRIMINAL LAW CONSOLIDATION (APPEALYS)
AMENDMENT BILL

Adjourned debate on second reading.
(Continued from 28 October. Page 282.)

TheHon. A.J. REDFORD: Thisissimilar to provisions
that have been brought into this place before by the
government. | have supported this approach in the past and
I will support it again today. In terms of simplicity, | will
explain why. | support it on the basisthat the net effect of this
legidation will beto render judge only trialsto oblivion. | am
opposed to the principle of judge only trials in the criminal
jurisdiction, and thisis one practical means of removing it.
Itisfor that reason | support the government’s position.

TheHon. NICK XENOPHON: | oppose this hill after
consultation with the Law Society and, in particular, discus-
sions with Lindy Powell, a former President of the Law
Society. | am concerned that in some way this will weaken
the role of triadl by judge aone. | can understand the
government’s position with respect to this but | do not agree
with it. My view is that, if we have tria by judge alone, a
defendant who is tried by judge alone ought not be treated
differently from a defendant who is tried by a judge sitting
with ajury. For that reason | oppose the hill.

TheHon. K.T. GRIFFIN (Attorney-General): | can
thank some membersfor their support for the second reading
of thebill. | express disappointment at those who oppose the
second reading of the bill. The Leader of the Opposition and
the Hon. lan Gilfillan both consider that to allow an appea
against acquittal by judge alone places an accused personin
double jeopardy. As pointed out in the second reading
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explanation, the High Court has, while acknowledging the
principle of double jeopardy, made it clear in the case of
Davern v. Messel 1984 58 Australian Law Journal Reports
321 that there is no principle precluding an appeal from an
acquittal in Australia where there is express statutory
provision for such an appeal. It is understood that appeals
against acquittals have been permitted under the Western
Australiacriminal code since 1994, both on questions of law
and on questions of mixed fact and law.

It isalso pointed out in the second reading explanation that
in Canada the Crown has had a right of appeal against an
acquittal under the Canadian criminal code on a question of
law alone for aimost 100 years. The Supreme Court of
Canada, in R v. Morgentaler, Smoling and Scott 1985 22
Dominion Law Reports 4th 641, said that these provisionsdo
not offend the provisions of the Canadian Charter of Rights
dealing with double jeopardy protection or any other
provisions of the charter. Similarly, the Canadian courts have
held that an appeal on questions of fact does not violate the
protection against double jeopardy (see, for example, R v.
Century 21 Ramos Realty Inc. and Ramos 1987 32 CCC 3rd
353).

In Davern v. Messel, Justices Mason and Brennan
indicated that the policy considerations which led to the
development of the rule against double jeopardy are not as
readily applied to an appeal by the prosecution. It was said:

... the powerful considerations which madeit unfair and unjust
that aman should be prosecuted twice for the same offence seem to
lose some of their force when an appeal is sought to be equated with
a second prosecution. A second prosecution for the same offence
immediately rai sesthe spectre of persecution. Although the pursuit
of aCrown appeal might be carried to the point of persecution, the
risk of that occurrence is more remote, if only because the accused
would be protected by the courts against an appeal which was
instituted mala fides or amounted to an abuse of process. . . More-
over, the Crown has a legitimate interest in securing the review of
atria, more particularly if it appearsthat thetrial judge has made an
erroneous ruling on a question of law or departed from correct
procedures.

Thus the situation where a prosecutor seeks to appeal an
acquittal, which may be considered part of the one action, is
greatly different from the situation where the prosecution,
having been faced with an acquittal, brings a new action
againgt the defendant based on the same set of circumstances.

In South Australia, appeals against acquittals by magi-
strates are aready permitted. While acknowledging the
differences in the types of offences that are dealt with by
magistrates, | suggest that the arguments relating to double
jeopardy are the same whether a person has been dealt with
by a magistrate or in the District Court by a judge sitting
aone. There are anumber of similaritiesin both cases.

In both cases, a single person decides both the facts and
the law. The decision of asingle person determines whether
the personis convicted or goesfree. It is not thought unusual
or contrary to public policy in Australia to alow an appesal
from an acquittal by a magistrate, recognising that the
jurisdiction of magistratesis at least in this state, aswell as
in some other jurisdictions, extensive. Yet while appealsfrom
acquittals by magistrates are allowed, appeals from acquittals
by a single judge are not allowed.

Members opposite have suggested that this act would
place defendants in double jeopardy, but what about the
victims of offences? If amistake is made by asingle judge,
aguilty person may go free.

While aquestion of law may be reserved for consideration
by the court and the principles followed by the single judge
ultimately overturned, this will be of little comfort to the

victims of the offence. It isimportant that justice be done not
only through establishing correct principles of criminal law
but asoin the particular instance. Thishill balancestherights
of the accused with the interests of justice as awhole.

I note the remarks made by the Hon. Angus Redford on
aprevious occasion when the bill wasbefore us. | appreciate
thefact that he will support the second reading, but | must put
on record that | do not share his view—and to this extent we
will need to agree to differ—that this bill when passed will
mean the death of trials by judge alone. | believe that trials
by judge alone will continue to be both available and used,
particularly in some of those cases where taking a matter to
the jury, such as child sexua abuse, might well be a recipe
for aguilty verdict, regardless sometimes of theway inwhich
the case might be presented. Be that as it may, it is an
important bill, even though it will affect a relatively small
number of cases. The weight of principleisinitsfavour.

The Council divided on the second reading:

AYES (9)
Cameron, T. G. Crothers, T.
Dawkins, J. S. L. Griffin, K. T. (teller)
Laidlaw, D. V. Lawson, R. D.
Redford, A. J. Schagefer, C. V.
Stefani, J. F.

NOES (8)
Elliott, M. J. Gilfillan, I.
Holloway, P. (teller) Kanck, S. M.
Roberts, R. R. Roberts, T. G.
Weatherill, G. Xenophon, N.

PAIR(S)
Lucas, R. I. Pickles, C. A.
Davis, L. H. Zollo, C.

Majority of 1 for the Ayes.

Second reading thus carried.

In committee.

Clause 1.

TheHon. T. CROTHERS: Although | supported the
second reading and had up until fairly recently decided that
| would support the bill, | have a niggling worry that | will
addressto the Attorney and perhaps he will be able to assuage
my fevered brow. My worry isthat this opens another avenue
of appeal for Crown Law in respect of particular cases.

| think that wealthy people have avery great advantagein
legal proceedings asit is, and | would not like to think that
what we were opening up was an avenue for some govern-
ment, whether through the Attorney-General or the DPP or
whoever, that might wish to prosecute someone out of
existence by appealing aparticular decision. My worry isthat
under certain circumstances this could open up the law
further to wealth, that is, the wealth and power of govern-
ments as opposed to the wealth and power of individuals who
continually use their wealth and power to grind down their
oppositionin our courts of law. Perhaps the Attorney-General
could address his quite fertile mind to that, and hopefully
assuage my fevered Bolshevik mind in respect of the wealthy.

TheHon. K.T. GRIFFIN: The question isadifficult one
to answer in this respect. Ultimately it comes back to the
good sense of the Director of Public Prosecutions. The
Director of Public Prosecutionsin this state has the responsi-
bility, independently of government and independently of the
Attorney-General, to determine the cases in which either
there will be a prosecution, there will be no prosecution, a
nolle prosequi will be entered, and if there should be an
appeal—either on sentence, which occurs now (not extensive-
ly but in appropriate cases), or presently where there has been
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trial by judge aone and there has been an acquittal, the DPP
may appeal on a matter of law, but that will not affect the
acquittal. We are taking this one step further in respect of an
acquittal.

What the honourable member raisesis arelevant consider-
ation for summary offences, because now thereisan unlimit-
ed opportunity for the prosecution to appeal an acquittal or
asentence but, for the purposes of comparison, an acquittal,
in respect of summary offences. Evidence has not been
demonstrated in the yearsthat | have beenin parliament that
either the crown prosecutor, as he then was described, now
the Director of Public Prosecutions, has evinced at avindic-
tive approach to his responsibilities.

TheHon. T. Crothers: | am thinking in terms of the—

TheHon. K.T. GRIFFIN: | understand the point that the
honourable member makes. | guess there can never be 100
per cent safeguardsin relation to that sort of aberrant human
behaviour. What we have now in this state is a much more
rigorous approach to prosecution, particularly at the indict-
able end, and this is what we are talking about, where the
DPPisbound by statute to act responsibly and according to
law.

Thereisabody of common law devel oped about the role
of the prosecution. The Chief Justice was talking about that
this morning at a very well attended conference on victim
support services where he indicated that in our system the
Director of Public Prosecutionsis not there to prosecute on
behalf of the victim but isthere to prosecute on behalf of the
state and to act independently in a way and in accordance
with the evidence which might be available. | think those
sorts of principles of the common law are the principles
which provide some measure of protection against the abuse
to which the honourable member refers.

If on the other hand there was a so-called test case, that
would be a different matter. They do not happen very often,
but on occasions, even in my time as Attorney-General, we
have authorised payment of defence lawyers' costs if they
were not being funded by legal aid, and in oneinstance, even
though they were being funded by legal aid, to ensure that the
principle, the subject of the test case, was properly argued
before the court and the defendant was not out of pocket. So,
ultimately, it does depend very much upon good sense, the
principleswhich have devel oped, and the statute (the Director
of Public Prosecutions Act) which enshrines the principles by
which the DPP operates.

TheHon. T. CROTHERS: You have stolen some of my
thunder. The other thing | was looking at as an act of
persuasion was the availability of legal aid to the poorer type
of person. | am not worrying about people who have money
or are wealthy and capable of briefing and hiring professiona
help in respect of defending such an application to the DPP.
| am worrying about the impoverished type of person who
may not be able to afford it.

In recent times we have seen the judiciary takeastand in
respect of thelack of money to fund professional help where
they have refused to hear cases. | can recall at least two or
three casesin the past 18 monthsto two yearswhere that has
happened. | am worried about the person who does not have
the wherewithal to defend such a case. To some extent, you
have assuaged my fears by saying that it was atest case, but
that is a caveat on the broader spectrum of what we are
dealing with here—albeit it goes a fair part of the way. |
assumethat Mr Rofe, our DPP, would really be appealing for
a number of reasons, not the least of which may well be
something to set a standard with respect to jurisprudence.

TheHon. K.T. GRIFFIN: That happens now in relation
to sentencing.

TheHon. T. CROTHERS: Yes, | see that. But what
occurs if the person is not granted funds by the Attorney-
General of the day (we may not always have the honourable
member as Attorney-General) or, dternatively, lega aid does
not have a sufficiency of funds to meet a case which might
well be quite voluminous with respect to the extent and
duration of the hearing? What occursin that instance?

TheHon. K.T. GRIFFIN: | can give no absolute
assurance to the honourable member. To do so would be
misleading and foolish. In respect of legal aid, al | can say
isthat, for long and expensive cases, acap isimposed by the
Law Society. Under the Dietrich principle established by the
High Court aperson whoisindigent is entitled to proper legal
representation, and that ultimately means payment by the
state.

TheHon. T. CROTHERS: Is the Attorney saying that
the Dietrich principle enshrinesit forever whereby adefend-
ant isentitled at al times to be represented, or isit only on
adefacto basisand it isnot in the law but ssimply ajudicial
decision in respect of Dietrich?

TheHon. K.T. GRIFFIN: Not necessarily in respect of
an appeal, but certainly in respect of thetrial. And, in fact, it
isamatter of law: even though determined by the High Court
and not enshrined in statute, it isamatter of law. In this state,
we are trying to develop a legidative response that will set
amore appropriate framework within which theissue of costs
can be addressed. That is down the track, and | am hopeful
that legislation will come to the parliament to enable us to
consider that in the not too distant future.

In respect of legal aid, if thereis acase in which the cap
has not been exceeded, thereis still adiscretion for the Legal
Services Commission, according to its guidelineswhich are
published, to determine whether or not a matter should be
allowed to go on appeal one way or the other. And, most
likely, if the Crown is appealing, and if the cap has not been
exceeded, | would expect the Legal Services Commissionto
make funding available for that appeal. If the cap has been
exceeded, | will just have to take on notice what might be the
Legal Services Commission’s approach to that.

TheHon. T. CROTHERS: Can | put the question, and
when the bill goesto the other place the Attorney-General can
provide me with an answer? | will support the Attorney-
General if he gives me that undertaking.

TheHon. K.T. GRIFFIN: That isfine. | will bring back
aresponse for the honourable member in more detail. Inthe
budget handed down today, we have provided another half
amillion dollarsfor legal aid. Last year, it was $1.7 million
for state cases: this year, it is another half amillion. That is
very largely—

TheHon. T. Crothers: How much will the federals grab
back?

TheHon. K.T. GRIFFIN: They will not grab any back,
because this is for state-based cases, and it largely goes
towards alowing us to increase the hourly rate paid to
lawyers. They have not had an increase since 1992.

The Hon. P. Holloway interjecting:

TheHon. K.T. GRIFFIN: Yes.

TheHon. T. CROTHERS: With those assurances, |
indicate that | will support the Attorney. But | am still
disturbed, and | think I will continue to be disturbed, about
the point that | raised, abeit it might be remote. Tome, it just
enshrines the position that wealth playswith respect to justice
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being done at times under our Anglo-Saxon system of laws;
our Westminster system of laws.

What | see asthe necessity for thisstep, and | do not think
that anyone has touched on this point, isthe fact that society
has gone global. Many large companies are liable to do all
sorts of things in respect of their participation in South
Austrdia, and | refer hereto environmental damage and other
things. It isimportant for this step to be taken, even on that
basis alone. Because of the globalisation of our society, itis
anecessary step, in my view, and, when | put it on the scales
of balance, it probably outweighs my fears about the other
matter. So | believe that it isimportant for the DPP to have
that additional power of appeal because some very wealthy
corporate citizens, now that we have gone global, may have
to be taken to task by governments subsequently.

It is one of the problems of globalisation that to a great
extent thelaws of individual nations have not kept pace with
the depredations being imposed on them by the global
corporate citizens of thisworld. That is a tragedy. Whether
by accident or design, to some extent thisisaminusculeray
of light in that direction in respect of widening the DPP's
powers of appeal. Given the Attorney-General’s assurances,
and when | put these points on the scales of balance, my fears
are balanced at this stage and, when the Attorney comes back,
another pennyweight will be put on the side of assuaging my
fears, and | will be able to support the bill when it returns
from another place and is recommitted. At this stage | will
support, at least pro tem, the bill that is before this committee.

TheHon. R.R. ROBERTS: A few points have been
raised in the exchange between the Attorney and the Hon.
Mr Crothers. There seems to be a mixing of the different
facets of the law because | assume that environmental
damageisacivil matter and thislegislation, as| understand
it, appliesto the criminal law.

The Hon. K.T. Griffin: Indictable offences.

TheHon. R.R. ROBERTS: When we talk about
indictable offences, we are really talking about dire conse-
guences in the general sense. Not being alawyer, but being
interested in the presumption of innocence, one assumesthat
the courts il start from that point. As| go through this, | ask
the Attorney-General to tell me where | am wrong. An
accused comes before the system and at some stage the
defence makes a choice between whether the case is heard by
judge alone or by judge and jury.

TheHon. K.T. Griffin: After committal, yes.

TheHon. R.R. ROBERTS: After committal, the choice
is made. | would have thought that governments would be
attracted to that on cost grounds because it would be less
costly to haveatria that involved the expenses of thelearned
judge only as opposed to the expenses of the learned judge
plusthe 12 jurors. My understanding is that, at present, that
choice is made. One assumes also that the person who is
adjudged to be innocent when he appears before the court,
although he is under reasonable suspicion, has access to the
law and one also assumes that it has equal standing at that
stage.

The accused can say, ‘I will be tried by judge alone’,
whichisvery legitimate, very lawful; or the accused can say,
‘I will be tried by jury. In support of his argument, the
Attorney earlier said that if the learned judge makes a
mistake, at present thereis no right to appeal the decision. |
put it to the Attorney that it isjust asfeasible that 12 people
on ajury can make amistake. At present an accused person
has a choice to go down a certain path, asis his or her right
(bearing in mind that that person is presumed innocent when

he or she comes into the system), which all the legidation
judges equaly. It is the accused person’s choice.

One assumes that alearned judge would be more experi-
enced and in a better position to make ajudgment on all the
points of law as to whether a person is innocent or guilty. |
do not dispute that trial by jury isagood thing, but in many
cases we have ordinary people sometimes judging very
complex questions. What occurs at present, as | understand
it, isthat if the accused person is acquitted by ajudge sitting
alonethe prosecution cannot appeal . If the accused personis
acquitted by a jury they cannot appeal. That is the present
situation based on this presumption of innocence, which we
all support.

The Attorney’s proposed amendment abolishes an accused
person’s right to appeal, and thisimpinges on the question of
money to which the Hon. Trevor Crothers referred. Many
people who find themselves in this position are often the
poorer people of society. That legitimate, equal choice having
been made and the person concerned acquitted, the Attorney
now proposes to say, ‘ The judge may have made a mistake,
so we can appea against this person and put them back
through thewringer’, and that person then goes back through
the system; whereas, if it istrial by jury (and | am talking
about the same circumstances, the same crime) and the
accused is found to be innocent, the prosecution cannot
appeal.

Why isit then that the Attorney does not concede the point
that has been made on a number of occasions that this
becomes a B-grade system of justice and, in a sense, double
jeopardy for that particular accused person who, at the start
of the proceedings, was presumed to be innocent?

TheHon. K.T. GRIFFIN: It is not double jeopardy
because—

The Hon. R.R. Robertsinterjecting:

TheHon. K.T. GRIFFIN: It is not. It is an appeal. If
there has been an error it is not double jeopardy. | have just
been through the double jeopardy arguments, and even the
High Court does not—

The Hon. R.R. Robertsinterjecting:

TheHon. K.T. GRIFFIN: In Canada they do have
appeals from juries but thereis no way that is ever going to
occur in Australia. When | responded—and | do not want to
repeat it all—

The Hon. P. Holloway interjecting:

TheHon. K.T. GRIFFIN: No.

The Hon. R.R. Robertsinterjecting:

TheHon. K.T. GRIFFIN: You have not let me answer
it yet.

The Hon. T. Crothersinterjecting:

TheHon. K.T. GRIFFIN: No, but if they were subse-
quently charged with another offence arising out of the same
set of circumstances that is double jeopardy.

TheHon. T. Crothers: In other words, if an accused
person was up for three offences and you proceeded on only
one, the other two being left in abeyance, and the jury finds
him not guilty on that first offence—

TheHon. K.T. GRIFFIN: If they all arose out of the
same set of circumstances you could not try that person again,
because that is double jeopardy. Let me run through the
scenarios for the Hon. Ron Roberts. With both ajury trial and
a trial by judge done they relate to indictable offences.
Indictable offences are those which have to be tried in a
superior court unless they are minor indictable, that is, a
maximum penalty of imprisonment over two yearsand up to
fiveyears, in which case an accused can then elect to be dealt
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with summarily in a court of summary jurisdiction. Putting
that to one side, if a person—

TheHon. R.R. Roberts; What if both processes are equal
and legitimate at that stage and he chooses to go down one?

TheHon. K.T. GRIFFIN: Wewill get into the argument
on what is equality. What is equal is that they may both go
through a committal process.

The Hon. R.R. Robertsinterjecting:

TheHon. K.T. GRIFFIN: It dways could. If the accused
iscommitted for trial, then the accused goes up through ajury
trial and you have to remember that the functions of finding
the facts are the functions of thejury in secret—12 ordinary
men and women—the cornerstone of our criminal justice
system.

The Hon. R.R. Robertsinterjecting:

TheHon. K.T. GRIFFIN: You do not know that they
make a mistake: you presume that they make a mistake.

The Hon. R.R. Roberts interjecting:

TheHon. K.T. GRIFFIN: No. You presume the jury
makes a mistake. There is no way you will ever know what
was the thinking of the 12 men and women who brought the
issueto aconclusionin afinding of guilt or an acquittal. But
you have to remember that the functions are divided. The
judge presides and gives directions to the jury, summing up
the evidence, identifying what isthe law, what is the burden
of proof, what facts will establish or satisfy the burden of
proof, and what arethe alternativesif aternative verdicts can
be determined. Thejury in the secrecy and confidentiality of
the jury room takes account of what the judge has directed
and may either acquit or find the charge proven beyond
reasonable doubt.

Then the accused who is found guilty by a jury may
appeal, arguing that the judge has made a mistake in the
directions the judge has made. The DPP can appeal against
the sentence or on a question of law if there is an acquittal,
but that does not affect the acquittal. All the weight is with
the accused. Where thereisatrial by judge aone, the judge
is in fact doing two things. The judge is there presiding,
hearing the evidence and giving himself or herself direc-
tions—the same sort of directions that might be given to a
jury (whether they are done openly or just in the mind is
another matter, but usually they are done by way of ajudge
making remarks and delivering a verdict). Having gone
through that phase, the judge in a sense moves back and
considers the facts as though he or she were the corporate
jury and then makes adecision. That is one person, and most
frequently—

TheHon. R.R. Roberts: Highly qualified.

TheHon. K.T. GRIFFIN: Sure. If you want to open up
that debate, do you want 12 judicial or highly qualified
persons on ajury, because you are starting to trespassinto a
very difficult area? If you are saying that thejudge is highly
qualified, doesthat mean that that judgeis better equipped to
give averdict than are 12 ordinary men and women? If we
start to get into that argument, we open up Pandora’s box.

TheHon. P. Holloway: In a corporate matter he well
might be.

TheHon. K.T. GRIFFIN: Not necessarily. What | am
seeking to doinrelation to thishill isto extend what already
happensin the courts of summary jurisdiction. The accused
can appeal against a conviction and against sentence, and we
must remember that some of those matters can involve up to
two years' gaol. Some until relatively recently were minor
indictable offences that could be tried by judge and jury.

But, during the days of the Labor administration, they
extended the range of offences which would be summary and
diminished the range of offencesfor which ajury tria would
beallowed. If inthe Magistrates Court thereisaright for the
accused to appeal against verdict or sentence, thereisaso a
right for the prosecutor to appeal against verdict and sen-
tence; then it seemsto mein principle thereisno difference
in imposing the same opportunitiesfor the Director of Public
Prosecutions on ajudge who sitswithout ajury. Thereisno
differencein principle.

TheHon. R.R. ROBERTS: Infact, thedifferenceisthat
today that is not possible, but until today you have accepted
the legitimacy and evenness of both streams. You have
accepted that.

TheHon. K.T. Griffin: | have not accepted it.

TheHon. R.R. ROBERTS: We are not considering your
personal experience but the law and legislation. The law and
legislation accept those two streams, and you get to make a
choice, knowing as we do today that if you are found not
guilty in either stream there is no appeal by the prosecution,
except in the circumstances you have outlined. So, what you
are saying today is that, while that will still apply with the
trial by jury, it will now no longer apply because, having been
found not guilty, you can be dragged back through the appeal
process and go through it al again. That is a significant
change from the status quo which takes away rights that
people currently enjoy. | do not believe that it isfor any good
reason, other than to satisfy the whims of people like you,
with all due respect: practitionersin the law and profession-
als.

| am not interested in the egos and opinions of the
lawyers: | am interested in theright of ordinary citizenswho
are charged through the system to be presumed innocent until
found guilty. This problem you are talking about today starts
at the point where, having been judged by an appointed judge
of Her Magjesty’s court, they have been found innocent. Now
you seek to deprive them of the right, having won that case,
to have an appeal, because of some professiona theory.

The Hon. T.G. Cameron interjecting:

TheHon. R.R. ROBERTS: We have been through that.
If the judge made an error in the lav—

TheHon. T.G. Cameron: Let the murderer, the home
invader and the rapist go free?

TheHon. R.R. ROBERTS: Rather et more than one go
free than hang one innocent one.

TheHon. K.T. GRIFFIN: It is not a whim for me. In
1984 whenthistrial by judge alone was brought into our law,
| sought to have the right of appeal extended to the Crown.
| was not successful. | have been consistent in my approach
on this, so it is not awhim—it is not even a passion—nhut |
believe that it is an appropriate amendment to make to the
law. Thereisstill achoice. If the accused choosesto betried
by judge alone, these are the rules. The accused can continue
to choose to go before ajudge and jury. It seems to me that
the honourable member, whilst—

TheHon. R.R. Roberts: Thiswill force himto go to a
judge and jury.

TheHon. K.T. GRIFFIN: No, it will not, necessarily.
There still might be some people who will be very appre-
hensive about going to ajury where there are child sex abuse
charges and who will still be prepared to run the gauntlet of
atrial by judge alone on the basis that there might be aright
of appeal in the DPPif the judge has been wrong. That isall
it isabout. | do not see why, if the magistrate is wrong and
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thereisaright of appeal, you cannot do the samefor ajudge,
where the judge is sitting alone.

TheHon. IAN GILFILLAN: Thefact that the Attorney
was consistent since 1984 does not necessarily mean heis
right, and | am sure he acceptsthat. The anachronism isthat
trial by judge and jury vis-a-vis tria by judge alone are
presented as equivalent courts of law.

The Hon. K.T. Griffin interjecting:

TheHon. IAN GILFILLAN: The accused hasthe option
of A or B. Choosing A protects the accused from appeal, if
acquitted; choosing B (if the Attorney’s bill gets through)
virtually exposes the accused to retrial. | do not accept that
itisaclear unequivoca presentation of justice—

The Hon. R.R. Roberts interjecting:

The CHAIRMAN: Order, the Hon. Ron Raberts!

TheHon. AN GILFILLAN: —when no-one has argued
that the status of the court, judge and jury, isany higher than
acourt presided over by ajudge alone. The expectationisfor
the proper execution of justice and the expectation of justice.
This bill notches down several notchesin status. If this bill
issuccessful, it should be recognised that trial by judge alone
is no longer an equivalent court of law with the same
expectation of our traditional system of justice as tria by
judge and jury. If it is not presented in that way, starkly and
clearly, then it is amisrepresentation of legal fact.

An honourable member interjecting:

TheHon. K.T. GRIFFIN: Itisnot downgrading trial by
judge alone. Let's face it—

An honourable member interjecting:

TheHon. K.T. GRIFFIN: It is not downgrading it.

An honourable member interjecting:

TheHon. K.T. GRIFFIN: If you are trialled by judge
aone—one person—and thereisamistake made, and itisa
glaring mistake, | do not think it is defensible to argue that,
in those circumstances, there should be no right of appeal in
the Crown.

An honourable member interjecting:

TheHon. K.T. GRIFFIN: It isnot.

TheHon. A.J. REDFORD: What the honourable
member has overlooked in this case, is that the accused
person getslegal advice. The advicein respect of thischoice
usualy is given before arraignment because the accused,
under the rules of court, are required to make the election
prior to being arraigned. For those who do not understand
what theterm ‘arraignment’ means, itiswhen theaccusedis
first brought before the superior court, the chargeisread out
and the accused enters the plea of either ‘guilty’ or ‘not
guilty’.

The decision whether or not to have atrial by judge aone
or atria by jury is made prior to the entering of aplea. The
reason the rules exist in that form was to prevent defendants
from shopping around and looking for what they might
perceiveto beajudge morelikely to acquit than another. So,
when the accused isin the position of making that decision,
he does not know what judge he is going to get, and he will
get advice in every case. The courts go to some trouble to
ensure that even an accused person who is not represented
getsthat advice. | do not know of any casein this state where
an accused person has not got that advice. | have to say, the
advicethat | give to an accused goes something along these
lines, and that is—

The Hon. lan Gilfillan interjecting:

TheHon. A.J. REDFORD: The Hon. Gilfillan interjects;
he has spent along time living off the public purse. | made
afairly successful living asalawyer because clientsdid stick

with me. The advice that is given is: first, you do not know
which judge you are going to get. There are in excess of
20 judgesin the District Court and there are 14 judgesin the
Supreme Court. In most cases, the accused isreally interested
in only one thing, that is, ‘What is my best option so that |
can be acquitted? If thislegidation getsthrough—and | hope
it does—the advice will go something along these lines: *If
you go for ajudge aone and you are acquitted, thereisarisk
of an appedl; if you go for ajury alone and you are acquitted,
thereisnorisk of an appeal.” The accused will then make his
decision in the light of that advice.

| am ontherecord as saying that | do not believein judge
only trids; they are an awful thing. Every judge | have ever
spoken to hates with a passion trial by judge alone. They
work and livein the system; they know their own idiosyncra-
siesas well as the profession—even more so in some cases.
They know the strength of the jury system. When you talk to
thejudges, whether they be from the Supreme or the District
Court (and | invite members, when they are at functions, to
talk to judges), you will hear them say that. They will say, ‘I
don't like trial by judge alone. If they were sitting in this
place, they would never vote for the concept of trial by judge
alone. In that respect, as | have said, this may have the
consequentia effect of substantially diminishing the concept
of trial by judge alone, and that is a welcome devel opment.

At the end of the day—and | know that on earlier occa-
sions Robert Lawson has disagreed with me—it ismy view
that the legislation to bring about trial by judge aone is
fundamentally misconceived. When introducing the legisla-
tion, the then Attorney-General said, ‘|1 am giving aright to
the accused.’” The fact of the matter is that trial by jury isa
right not of an accused person but of the community to
participatein the criminal processand inthe criminal justice
system. It is the right of the community to impose its
assessment of itsvalues as represented by 12 people making
a unanimous or near unanimous decision to impose its
standards and will on the criminal trial process. It is not the
right of an accused to say, ‘|1 want 12 people.’ | know the
Hon. Robert Lawson has adifferent view from mine on that
issue. What this parliament did when it established tria by
judge aloneisthat it diminished the right of the community
to beintegrally involved in the crimina justice system.

At the end of the day, if one goes and asks peoplein the
community who have served on ajury about their confidence
in the justice system, one finds that they speak highly of the
criminal justice system. | rarely speak to someone who has
served on ajury who does not come out saying, ‘I think it
wasagood process; | think it isafair process’ Theuse of the
jury enhances the confidence of the community in the
criminal justice system.

It is not unheard of—and | say this with the greatest of
respect—for judges and even some lawyers to lose touch with
ordinary human values and ordinary values of acommunity.
A jury is constantly bringing into the courts those val ues of
society. So, if the net effect of thisisthat accused people—
legally advised, knowing the consequences, knowing the
potential that even if they are acquitted by ajudge aloneitis
subject to appeal—seek to abandon the option of tria by
judge alone, let us applaud it.

If one looks at the cases where tria by judge alone is
chosen by an accused person, it is usually in cases that are
what | would describe as macabre. | can think of one casein
particular where a couple of mentally retarded people
committed a particularly gruesome murder of awoman. The
facts were quite distasteful. They chose to have a tria by
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judge aone. | spoketo the lawyersinvolved and asked them
why; and they felt that the facts were too gruesome for the
jury.

I must say that | have some reservations about that
attitude. One only hasto turn on thetelevision set on adaily
basis to see some gruesome and macabre things happen
nightly on our television screensin our own living rooms. |
have great confidence in juries being able to deal with those
issues. At the end of the day, if the net effect isto eliminate
trial by judge alone, let us applaud it.

The Hon. lan Gilfillan says that it is downgrading a trial
by judge alone. That is not the case. The accused person has
the option—not the state or anyone el se. The accused person
has that option. The accused person can make that decision
in every case, properly advised. There may be occasions
when they seek to havetrial by judge alonein these circum-
stances. Parliament always reserves the right to revisit the
issue. At the end of the day, the Attorney-General is quite
right: he has been consistent about this since 1983. It has
been part of our election platform for two consecutive
eections, and it is pleasing to see that the L egidative Council
is now potentially recognising that mandate.

TheHon. T.G. ROBERTS: We are debating what has
been rolling around the community for some considerable
time, that is, how the courts operate and whether they operate
in amanifestly fair way. Some would believe in the French
system, theinquisitorial system, rather than trying to tinker
with the system that we have. Whether atrial by judge and
jury or atria by judge aoneis fairer—

The Hon. A.J. Redford interjecting:

TheHon. T.G. ROBERTS: No; thereisalot of argument
about tinkering with our current system without looking at
something completely revolutionary. Some consideration
needs to be given to the statement made by the Hon. Angus
Redford about juries. If we pick up the system that directs
people to jury trials, many people now are not confident
about going onto juries. They arelooking at al ways possible
to get out of jury duty. In many cases, it stems from the
pressures that are imposed by the way in which choices are
made. Some people do not understand why they are not
suitable for jury duty; others get into the raffle and then get
knocked out—they are not keen about that. They make
provision—

The Hon. A.J. Redford interjecting:

TheHon. T.G. ROBERTS: | know, and | know how the
lawyerslike playing the system. The Hon. Angus Redfordis
probably avery good player; | would probably goto seehim
if | wasin trouble. He is probably very good at playing the
system, but that iswhat it is: it is a game that is played by
lawyers at the expense of alot of peoplein the system, and
many people do not believe that the pressure placed on them
is fair and reasonable. | know that the bill does not do
anything about that, but some people would like to see some
of those problems eiminated or at least some assistance given
to jurorsto make their job alittle easier.

The Hon. A.J. Redford interjecting:

TheHon. T.G. ROBERTS: That is right, and | think
where we are going now with the debate—and | suspect those
who put the Notice Paper together did not think we would
spend this much time on this clause or this bill—is atimely
reminder out there about the way in which the trial systems
are set up. | would like to make one request of the Attorney-
Genera (and it does not have to be now; | will not hold up the
bill), that is, how many peoplein the past financial year have
been called for jury duty; how many have presented reasons

or excuses for not wanting to go onto jury duty; and how
many at the end of the day have been chosen?

TheHon. K.T. GRIFFIN: | will seewhether | can obtain
some information and give the honourable member an
answer, which may best be presented during the debate on the
juries hill.

The Hon. NICK XENOPHON: There has been some
discussion this afternoon in committee about whether this
proposed amendment downgrades the concept of atria by
jury. The Attorney denies that. My question is: does the
Attorney concede that, if thisbill passes, the practical effect
of itisthat it will be astrong disincentive for adefendant to
go down the path of having atrial by judge aone by virtue
of the fact that thereis now an appeal process which does not
exist in cases where there is an acquittal before a jury. It
seems to me that that is axiomatic.

TheHon. K.T. GRIFFIN: | donot believeitis; | do not
agree with the honourable member’s assertion.

Clause passed.

Remaining clauses (2 to 4) and title passed.

TheHon. K.T. GRIFFIN (Attorney-General): | move:
That thisbill be now read a third time.
The Council divided on the third reading:

AYES (9)
Cameron, T. G. Crothers, T.
Davis, L. H. Dawkins, J. S. L.
Griffin, K. T. (teller) Lawson, R. D.
Redford, A. J. Schagfer, C. V.
Stefani, J. F.
NOES (8)
Elliott, M. J. Gilfillan, I.
Holloway, P. Kanck, S. M.
Roberts, R. R. (teller) Roberts, T. G.
Westherill, G. Xenophon, N.
PAIR(S)
Lucas, R. I. Pickles, C. A.
Laidlaw, D. V. Zollo, C.
Majority of 1 for the ayes.
Third reading thus carried.
Bill passed.

YOUNG OFFENDERS (PUBLICATION OF
INFORMATION) AMENDMENT BILL

In committee.

Clause 1.

TheHon. R.R. ROBERTS: Members are aware that the
Hon. Carolyn Picklesis off injured. Let me say that | have
just received afile on this. Perhaps to expedite some of the
debate, | say on behalf of the opposition that we are opposed
to the principle of the bill. | make the observation that the hill
isabout 1¥2 pagesand | note that the Attorney has some two
full pages of amendments. We have had discussionswith the
Youth Affairs Council and others. My colleague the Hon.
Carolyn Pickles has made most of the contribution points. |
indicate to the Attorney-General that we will be opposing all
the amendments.

TheHon. AN GILFILLAN: The Democrats have had
achanceto look at the quite extensive amendments moved
by the Attorney-General. They do improve the operation of
thebill, but the principle to which we are steadfastly opposed
remains: that there will remain at the end of the day, even
with the Attorney’s amendment, the opportunity for the
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publication of a juvenile offender’'s name and identifiable
featuresin a documentary.

| cannot understand why thereis any improvement in the
result of adocumentary, if adocumentary isaltruistically or
objectively motivated, in broadcasting the personal identifica-
tion of the offender. | can, however, see long-term damage
that the juvenile offender and his or her guardian may in no
way have conceived at the time when they gave the origina
consent. The potential damage outweighs any possible
advantage there can be to the community at large.

The only advantage may well beto the prurient interest of
the documentary and, therefore, to the financial reward to the
documentary maker. A documentary can be deeply effective
with anonymity. It can still include non-identifiable detail that
applies to the case or the person involved. So, we will be
opposing, and will seek to divide on, the third reading
because we are implacably opposed to the principle and the
conseguences of the bill.

However, we will support the amendments and there will
be no need for the Attorney to put argument in the committee
stage to persuade us that the amendments as put on file are
acceptable. They do to a small degree improve the working
of what | regard as a quite unacceptabl e piece of legislation.

TheHon. T.CROTHERS: | find the amendments
acceptable. | listened carefully to the Hon. Mr Gilfillan’s
contribution in respect of these matters. | think heistalking
about juvenile offenders. | can well recall—and | am not that
old—when the age of consent was 21. | canrecall that it used
to raise a great furore in Britain when one could be con-
scripted into the British Army at 18 yet one was not regarded
as being an adult in the eyes of the law until one was 21. |
know that there are other people in this chamber who, like
me, are former citizens of the United Kingdom and who
would remember precisely what | am talking about.

TheHon. T.G. Roberts: Australiawas the same.

TheHon. T. CROTHERS: Yes, | believe it was. The
difficulty | have and the reason why | will be supporting the
Attorney is simply this: we have since the Dunstan era
reduced the age of attaining majority from 21 to 18 and our
citizens now have theright to vote at 18. Indeed, if | recdll the
last time conscription wasin here, for the Vietnam conflict,
the conscripts had to be 18 or more before conscription
applied. The problem | haveisthis. | understand the principle
of what the Hon. Mr Gilfillan is objecting to. The difficulty
| have isthat as society changes—

The Hon. T.G. Cameron interjecting:

TheHon. T. CROTHERS: You wouldn’t have survived
if | had been serving with you!

The Hon. R.R. Robertsinterjecting:

TheHon. T. CROTHERS: Neither of the two of us
would have survived if you had been serving with us,
knowing what you know now! If we as legislators always
recognise events of 10 years behind us rather than eventsin
the here and now and the next five years, we will always be
a reactive parliament, a reactive legislature, rather than an
active one. One has only to look at the spate of home
invasions, the spate of car thefts and the people who are being
killed. It seemsto me, for whatever reason—and | blamethe
mediato afair extent—that the moral character of our youth
today is much less than it was 20 years ago. The Hon.
Mr Roberts shakes his head, and | agree with him, because
his moral character decayed years ago! He did not have to
wait until today.

| am being honest now. | am not being politically correct.
| am addressing this question and the argument as to merit.

| have no doubt that today, for whatever reason, the standard
of morality amongst society asawhole, not just our youth—

The Hon. T.G. Robertsinterjecting:

TheHon. T. CROTHERS: | will not come near you
again. | understand that the morality of our society asawhole
has diminished, but it has diminished amongst our youth as
well. I largely blame the mediafor that, and | largely blame
unemployment, where the youth of today have no hope for
the future—atomic weapon, call it what you want. The facts
are—

TheHon. T.G. Roberts: There’sno political leadership.

TheHon. T. CROTHERS: Well, you ought to know.
You would be talking from experience from the party you are
in!

TheHon. T.G. Cameron: | think you had better give this
up, Terry!

TheHon. T. CROTHERS: | think he should. Heis 3-0
behind already. But | am ready. | have my goal scoring boots
on today. This legislation might play arole as a deterrent. |
think that is the aim of the legislation, or at least in part. It
might play arole as a deterrent. For those of us who do not
believe in physical violence, we well remember the stories
that were told about the larrikin squad set up by the police
with respect to Hindley Street in the days of the bodgies and
widgies. That had an effect, even though it operated some-
what outside the law.

It isnot without insignificance that all empiresin history,
before they fell, became soft, flabby and decadent. It just
seems to me that, the more we want to toe the politically
correct line of organisations that represent particular areas of
their interest, the more we sway away from good governance.
Unfortunately, that iswhat is happening right throughout the
western world and in other parts of theworld. The art of good
governance is being lost in the interests of political correct-
NEss.

| am very pleased to support the bill, ssmply because |
think it may well have someroleto play with respect to this
younger generation. | have 12 grandchildren, and | have ason
who died from a drug overdose, so | have some inkling of
what | am talking about. | think it will assist in part in making
the members of the younger generation more responsible for
their actions, and perhaps for some they will act with better
intent than is currently the case. But anyone who tells me that
themoral fibre of our society as awhole has not changed for
the worse over the past 20 years is simply whistling in the
wind, asfar as| am concerned. | support the Attorney’sbill.
But he was going to amend his amendment—

An honourable member interjecting:

TheHon. T. CROTHERS: You were.

TheHon. T.G. CAMERON: | will be relatively brief,
because | made a contribution during the second reading
debate.

Members interjecting:

The CHAIRMAN: Order! | cannot hear the Hon. Terry
Cameron.

TheHon. T.G. CAMERON: It'sdl right, | don't mind
talking to myself.

The CHAIRMAN: Hansard has to hear you.

TheHon. T.G. CAMERON: | doit al thetime—ashas
just been pointed out. | had a careful look at thishill when it
wasfirst introduced. Whilst | made no referenceto thisin my
second reading contribution, | originally had some concerns
and, if my memory serves me correctly, | contacted the
Attorney-Genera’s office and asked for information—either
it wasthat or hejust sent it to me, anyway. | was glad that he
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did so, because | was ableto read the concerns as outlined by
the Youth Affairs Council. Representatives of the council had
written to the Attorney. | cannot recall receiving any corres-
pondence from them, but the Attorney provided me with a
copy of their correspondence and, in particular, gave me a
copy of his responses to them—in fact, | received a copy of
al YACSA'S letters and all the Attorney’s correspondence.

It was the reasoned arguments (and | will not go through
them now) in the Attorney’s responses to the Youth Affairs
Council’s correspondence and concerns that eventually
convinced me on this matter. So, | will be supporting the bill.
| have had a look at the amendments and, whilst | do not
professto bealawyer, | will be supporting all the Attorney’s
amendments, unless| am persuaded to the contrary during the
committee debate.

TheHon. NICK XENOPHON: | have a number of
questions of the Attorney which perhaps| could deal within
thisclausein termsof some concerns| have. | understand the
thrust and the principles behind the bill, and | also take on
board the concerns of the Democrats and the opposition.

One of my concerns relates to chequebook journalism. For
instance, there could be an instance where amediaorganisa-
tion is keen to pay a significant amount of money for a
documentary, for whatever reason, and aminor isinvolved—
a 13 or 14 year old, or whatever—and is going through the
courts, and it could be that the parent or guardian of that
minor isin some way influenced by an offer of cash. | note
that the amendments made by the Attorney are clearly an
improvement on the original bill but my concern is that, in
cases where an offer of remuneration or a consideration of
any type is being made by a media organisation, it could
unduly influence the parent or guardian and, indeed, the
young offender to participate in a documentary, notwithstand-
ing that it may be harmful in the longer term—I am not
saying that it is necessarily harmful in all cases for publica-
tion to take place. That is one of my initial concerns.

TheHon. K.T. GRIFFIN: Let me dedl briefly with the
issues raised by the honourable members. In reply to the
Hon. Trevor Crothers, the object of the bill is twofold. It is
to deal with the issue of deterrence—

TheHon. T.G. Roberts: Areyou going to deal with the
death of innocence?

TheHon. K.T. GRIFFIN: No, | will not get into
philosophy at the moment. The bill is designed, in one
respect, to address the issue of deterrence by presenting
accurate information publicly about the way in which the
system operates. If people know how the system operates,
thereislikely to be abetter understanding of the potential for
both correcting the behaviour of a young offender and
making that young offender a better citizen, aswell asto help
the community understand that the system is not delivering
mere slaps on the wrist.

In relation to the Hon. Mr Gilfillan, who asked why a
young person should be identified in adocumentary, | draw
his attention to the second paragraph of the second reading
report, which highlightsthe provisionsin section 13 of the act
and indicates why there are difficulties in not providing for
someform of identification. Section 13 providesthat a person
must not publish areport of any action taken against ayouth
by a police officer or a family conference if that report
identifies or tends to identify the youth, victim or other
person to the action or proceeding. That istheemphasis: itis
not just the youth.

Section 13 also provides that a person employed in the
administration of the act must not divulge information about

ayouth against whom any action or proceedings have been
taken except for officia purposes. That is another impedi-
ment.

Section 63C of the act provides that a person must not
publish or report proceedingsin which ayouth is alleged to
have committed an offenceif the court prohibits the publica-
tion of the report or the report identifies or tends to identify
the alleged young offender or any other youth involvedin the
proceedings as awitness or a party.

| suggest that the present provisions are quite restrictive,
and the government’s objective isto give some greater level
of flexibility, but for very limited purposes. | would have
thought that it was quite appropriate to address the issue in
the way that is set out in the bill and with the amendments
that pick up anumber of theissuesraised by the Hon. Mr Gil-
fillan and others.

In relation to the Hon. Mr Xenophon's questions about
chequebook journalism, | advise that the requirement to
obtain an order from the Youth Court for publication was
introduced to diminish the potentia threat of chequebook
journalism. While the youth and his or her guardian may
agree to the publication of the youth’sidentify in areport of
family proceedings or action taken by apolice officer onthe
basis of financial reward, it is still necessary to convince the
Youth Court of the merits of the application.

In this regard, the bill expressly provides that the court
must take into account the impact on the youth of the
publication of the report, the purpose to be served by the
publication of the report, whether the publication of the report
is necessary for the purposes of the documentary or project,
considerations of public interest and any other matter that is
in the court’s view relevant, and that is a proposed amend-
ment that | have on file.

In addition, my amendments on file makeit clear that the
welfare of the youth will be the paramount consideration of
the court. Therefore, it isclear that simple agreement by the
youth and his or her guardian about which the honourable
member is concerned may be the subject of a commercial
transaction—a financial incentive, in other words—will not
be sufficient on its own to authorise a documentary film-
maker or researcher to identify ayoung offender in areport
of proceedings relating to afamily conference or action taken
by apolice officer. So, we have endeavoured to address that
in anumber of safeguards that we are proposing to build into
the legidation, and ultimately the Youth Court will have the
final responsibility.

TheHon. NICK XENOPHON: Will the Attorney
indicate whether he considers that the bill and the amend-
mentsin their current form would allow for somelatitudeif,
for instance, a decision were made to publish information
about proceedings but it was decided to suppressthe name of
the young offender and to block out the young offender’s
features? In other words, you get a pretty good idea of what
isgoing on in the court during the proceedings but the young
offender’sidentity is disguised and remains anonymous.

TheHon. K.T. Griffin: That isadiscretion of the court,
ultimately.

TheHon. NICK XENOPHON: But is the Attorney
satisfied that the bill in its current form allows for those
permutations of publication?

TheHon. K.T. Griffin: Yes.

TheHon. NICK XENOPHON: Given the Attorney’s
responses, | am inclined to support the bill together with the
amendments. Clearly, the amendments are an improvement
ontheorigind bill. | would not have been inclined to support
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thebill initsoriginal form. | think that the Hon. lan Gilfillan
deserves some credit, notwithstanding his consistent opposi-
tionto the bill, in effect for ingtigating the bill’s improvement
toits current form.

Clause passed.

Clause 2 passed.

Clause 3.

TheHon. K.T. GRIFFIN: All my anendmentsrelateto
clause 3; they deal with different issues. In light of the
indications of support for the amendments, it might just
facilitate the way in which we deal withit if | move them all
and speak to them all.

The CHAIRMAN: All members are happy for the
amendments to be dealt with cognately.

TheHon. K.T. GRIFFIN: | move:

Page 1—

Line 21—L eave out ‘information relating to’ and insert:
areport identifying
Line 24—After ‘guardian of the youth’ and insert:

(“the consenting guardian’)
Line 24—L eave out ‘information’ and insert:

Line 6—Leave out ‘this section’ and insert:
subsection (1a)

Line 6—Leave out ‘take into consideration’ and insert:
regard the welfare of the youth as the paramount con-
sideration and, to that end, must take into account

Line 8—Leave out ‘information’ and insert:

report
Line 9—Leave out ‘information’ and insert:
report
Line 10—Leave out ‘information’ and insert:
report
~ Lines 16 and 17—Leave out proposed paragraph (a) and
insert:

(a) an order permitting publication of thereport as part of the
documentary or project subject to—

0) a condition that the youth and the consenting
guardian are to be given areasonabl e opportunity
to view the documentary or project after its
completion but beforeits release to the public; and

(i)  acondition that, if the documentary or project is
so viewed, it must not be released to the public
until at least 30 days after the viewing; and

(iii)  such other conditions (if any) as the Court thinks
fit; or

After line 19—Insert new subsections as follows:

(1g) The youth or consenting guardian may, at any time
before the release to the public of a documentary or project
the subject of an order under subsection (1f)(a), apply to the
Court for revocation or variation of the order on the ground
that the report included or to beincluded in the documentary
or project of the proceedings under this Part

(a) isnot afair report of the proceedings; or

(b) includes materia not in the contemplation of the

Court at the time the order was made,
and that the release to the public of the documentary or
project while it contains that report would prejudice the
welfare of the youth.

(2h) If an application for revocation or variation is made
under subsection (1g), the documentary or project must not,
while it contains the report to which the application relates,
be released to the public until the application has been
determined or withdrawn.

(1i) The Court must give the following persons reasonable
notice of the time and place of the hearing of an application
under subsection (1g):

(a) the youth; and

(b) the consenting guardian; and

(c) the person who was the applicant for the order sought

to be revoked or varied.

(2j) On completing the hearing of an application under
subsection (1g), the Court may make any of the following
orders:

(&) an order revoking the order the subject of the applica-
tion; or
(b) an order varying or revoking any condition of the
order or imposing a new condition; or
(c) an order refusing the application; or
(d) any ancillary order it thinksfit (including an order as
to costs)
Line 24—Leave out ‘ (1f)(a)’ and insert;
(1f) or (1))
After line 24—Insert new paragraph asfollows:
(d) by inserting after subsection (4) thefollowing subsection:
(5) For the purposes of this section, adocumentary or
project is released to the public when it is released for
viewing by persons other than those involved in the
making or undertaking of it.

The amendment to page 1, line 21 is a drafting amendment.
It will ensure that the terminology used in the provisions of
thebill is consistent with the existing wording of section 13.
The amendment to page 1, line 24 is a drafting amendment.
The amendment to page 1, line 24 is consequential to thefirst
amendment. The amendment to page 2, line six is a minor
drafting amendment. The amendment to page 2, line six
ensures that, when determining an application under proposed
new subsection 1A, the court must give paramount consider-
ation to the welfare of the youth. It was never intended that
the interests of the youth would be overridden by other
factors.

Thisamendment will makethisclear by ensuring that the
court gives paramount consideration to the interests of the
youth. The amendmentsto page 2, lineseight, nineand 10 are
all consequential upon the first amendment. With respect to
the amendment to page 2, lines 16 and 17, as identified
during the second reading debate the bill currently does not
allow a youth or a youth’s guardian to seek revocation or
variation of an order permitting publication of the report in
appropriate circumstances. Members will notice that my
amendment will address this deficiency by giving the youth
or consenting guardian aright to apply to the youth court for
the variation or revocation of the order in certain circum-
stances.

To make this right meaningful, it is necessary to ensure
that the youth and the consenting guardian are given a
reasonabl e opportunity to view the completed documentary
or project before its publication. It is equally necessary to
ensure that the youth and consenting guardian have a
reasonable opportunity to consider whether to make an
application for the revocation or variation of an order and, if
necessary, to lodge such an application before the documen-
tary or project is actually established. This amendment
provides that where the court makes an order permitting
publication of the report that will identify the youth as part
of the documentary or project.

There will be two mandatory conditions as part of the
order: first, there will be a condition of the order that the
youth and the consenting guardian are given a reasonable
opportunity to view the documentary or project after its
completion but beforeit is released to the public. Secondly,
it will be a condition of an order that if a documentary or
project is viewed by the youth and guardian it must not be
released to the public until at least 30 days after that viewing.

| refer to clause 3, page 2, after line 19. Asl aludedtoin
relation to the previous amendment, this amendment will
introduce a procedure that will recognise ayouth or consent-
ing guardian’s right to apply on certain grounds to the court
for revocation or variation of an order made under section 13
at any time before the release of the documentary or project
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to the public. The youth or consenting guardian will need to
show either of the following:

1. Thereport to beincluded in the documentary or project
isnot afair report of the proceedings, and the release to the
public of the documentary or project while it contains that
report would prejudice the welfare of the youth; or

2. Thereport to beincluded in the documentary or project
includes material not in the contemplation of the court at the
time the order was made and the rel ease to the public of the
documentary or project, whileit contains that report, would
prejudice the welfare of the youth.

The amendment will also restrict public release of the
documentary or project while it includes the report until an
application for revelation or variation has been determined.
Theyouth, the consenting guardian and the applicant for the
original order will need to be given reasonable notice of the
hearing and the court will be empowered to:

1. Revoke the order permitting publication;

2. Vary or revoke an existing condition in the order or
impose a new condition in the order; or

3. Refuse the application.

The court will aso be able to make any ancillary ordersthat
it seesfit.

Clause 3, page 2, line 24 is conseguential to the amend-
mentsto clause 3, page 2, line 16 and after line 19. Clause 3,
page 2, after line 24, is an amendment that is consequential
to the amendmentsto clause 3, page 2, line 16 and also after
line 19. Those amendments impose conditions that must be
met before a documentary or project containing a report is
released to the public and in certain circumstances restricts
the release to the public. This amendment will provide that
adocumentary or project will be taken to be released to the
public when it isreleased for viewing by persons other than
those involved in the making or undertaking of it.

Amendments carried; clause as amended passed.

Title passed.

TheHon. K.T. GRIFFIN (Attorney-General): | move:
That this bill be now read a third time.
The Council divided on the third reading:

AYES (9)
Cameron, T. G. Crothers, T.
Dawkins, JS.L. Griffin, K. T. (teller)
Laidlaw, D. V. Redford, A. J.
Schagefer, C. V. Stefani, J. F.
Xenophon, N.
NOES (6)
Elliott, M. J. Gilfillan, I.
Kanck, S. M. Roberts, R. R. (teller)
Roberts, T. G. Weatherill, G.
PAIR(S)
Davis, L. H. Pickles, C. A.
Lawson, R. D. Zollo, C.
Lucas, R. I. Holloway, P.
Majority of 3 for the Ayes.
Third reading thus carried.
Bill passed.

JURIES (SEPARATION) AMENDMENT BILL

Adjourned debate on second reading.
(Continued from 24 May. Page 1109.)

TheHon. R.R. ROBERTS: The opposition supportsthe
second reading of thishill. However, the opposition—through

my colleague, Mr Michael Atkinson—iscurrently consider-
ing a number of amendments. | understand that it has been
agreed that we will conclude the second reading and then
adjourn. Nevertheless, the opposition is eager for the bill to
pass the second reading stage. | note that the Attorney has his
own amendments on file.

The opposition appreciates the intent of this bill, which
seeksto introduce alevel of commonsense with regard to the
separation of juries, Of course, thereisno question here about
the need to ensure that juries are free from interference or
contamination from influence externa to the jury process,
such asthe media, partners and relatives. However, the cause
for thislegislation liesin the existing Juries Act 1927 which
allows juries to separate only prior to deliberations. This
presents an obvious problem because jurors have private lives
and have responsibilities after the commencement of
deliberations. New South Wales and Victoria have recognised
thisanomaly and have introduced legislation to enablejuries
to separate during their deliberations.

The Law Society, which is generally supportive of this
bill, has made the following comment:

The committee agrees that an amendment is desirable so as to
meet wholly exceptional circumstances but wishesto stressthat any
such amendment should make it plain that such acourse is wholly

exceptional and should not be adopted without the most anxious and
careful consideration.

The Law Society has highlighted a number of its concerns
and, in doing so, has proposed an alternative model for the
Attorney’s consideration. Hasthe Attorney responded to the
Law Society on the subject of its submissions? The opposi-
tion supports the second reading of the bill.

TheHon. K.T. GRIFFIN (Attorney-General): | thank
honourable members for their indications of support for the
bill. There are some extensive amendments to be dealt with
in committee. In terms of the issue raised by the Hon. Ron
Roberts, | will respond during the committee stage.

Bill read a second time.

DEVELOPMENT (SYSTEM IMPROVEMENT
PROGRAM) AMENDMENT BILL

Adjourned debate on second reading.
(Continued from 12 April. Page 918.)

TheHon. T.G. ROBERTS: | indicate that the opposition
will be supporting the main thrust of this bill, but we are
waiting for some amendments from the Democrats which we
will consider, and we will make our decisions finally in
committee.

The Hon. Diana Laidlaw interjecting:

TheHon. T.G. ROBERTS: At this stage we have no
amendments in the upper house. We will be considering the
Democrat’s amendments and then perhaps some will be
considered at alater date in another place.

The government commissioned areport in 1998, appoint-
ing MsBronwyn Halliday to undertake a customer survey of
the administration of the planning and development system
through the Development Act. Since the Development Act
was introduced in 1993 anumber of amendments have been
made to that original act, and this is another set of amend-
ments that the government found necessary to introduce. It
set some of the targets after analysing the results of the
survey taken by Bronwyn Halliday.
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A report was released in April 1999, and the bill con-
cerned itself with two major themes from areview: first, the
need to further integrate the devel opment assessment system
more effectively and completely—in particular, making
provision for asingle assessment, one-stop shop process for
more development activities—and, secondly, the need to
improve rules and processes so that thereisagreater certainty
and faster decision making, both within the state government
and local governments. The consultation process resulted in
these concerns, which arelisted mostly by local government
and other stakeholders.

The concernswere: the proposed increasein the minister’s
ability to call in development applications for a decision to
be made by the Development Assessment Commission,
which gave the minister considerable power; theintroduction
of private certification for complying kinds of development;
proposed amendments to the ERD Court Act in relation to
unwarranted third party proceedings; response to these
concerns led to ajoint working party with Planning SA and
the LGA, with the objective to
reach common ground; the government’s response being the
deletion of the reference to additional ministerial call-in
criteria and private planning certification; and third party
appeals being redrafted to specifically target ERD Court
proceedings where commercia competitors have acommer-
cial competitiveinterest. There wasthe consultation process
in relation to the Roads (Opening and Closing) Act and the

Native Vegetation Act. Integration Act and regulation
amendments were included as a schedule in this bill.

Major provisions of the bill included sections 24 to 29 of
Development Act relating to the length of time taken for most
amendments to a development plan to be authorised; and an
increased emphasis on a statement of intent to prepare an
amendment—agreed upon by the council and the minister,
the council having to provide a comprehensive certificate
(signed by council CEO) when placing the PAR on public
record and again when submitting authorised draft plan
amendments to the minister. There are a number of other
provisions in the bill on which I will not elaborate at this
stage. | look forward to the committee stages of the bill.

TheHon. SANDRA KANCK secured the adjournment
of the debate.

CRIMINAL LAW CONSOL IDATION (SEXUAL
SERVITUDE) AMENDMENT BILL

The House of Assembly agreed to the Bill with amend-
ments, to which amendments the House of Assembly desires
the concurrence of the Legidative Council.

ADJOURNMENT

At 5.54 p.m. the Council adjourned until Tuesday 30 May
at 2.15 p.m.



