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L EGI SLATI VE COUNCI L TheHon. K.T. GRIFFIN: | move:
Page 7, line 19—Leave out ‘, or are not,’.
Thursday 1 June 2000 This amendment arises from consultation with the judges. It

deals with the appeals provisions and in particular what is
The PRESIDENT (Hon. J.C. Irwin) took the chair at  proposed to be section 269Y(4)(c). The judges submitted that

11 a.m. and read prayers. the power to appeal against a finding that the objective
elements of the offence are not established should be
STANDING ORDERS SUSPENSION removed. The reason for this is that the defence will never

use it and the prosecution should not use it because it would
TheHon. K.T. GRIFFIN (Attorney-General): Imove:  pe tantamount to an appeal against an acquittal at trial. | agree
That standing orders be so far suspended as to enable petitionhat the subsection should be amended to remove that as a
the tabling of papers and question time to be taken into consideratiq(by decision, and this amendment achieves that objective.
at2.15 pm ) TheHon. R.R. ROBERTS: | understand the Attorney-
Motion carried. General’s point that he has spoken with the judges in respect
of this matter and that ‘the elements of the offence are not
established’ should be removed. He says that the reasons are
that this defence will never be used and the prosecution
should not use it, and he has explained why the prosecution
should not use it. | assume that this is not an unusual
New clause 3A provis!on in these matters. If the key glements have been
TheHon K.T GRI FEIN: | move: estapllshed, there is good reason fc_)r his a_lmendment. Itz_also
N ) ) provides ‘they are or are not’ and it provides that we will
After clause 3 insert new clause as follows: . never use it. Why would this provision appear and, if it will
bet@ren:nnﬁjnggegtar?é jﬁ'riegB_D'smbUt'on of judicial functions hardly ever be used, why do we need to take it out? The
3A. Section 269B of the principal act is amended by insertingudges want it tidy. If someone is trying to defend themselves
after subsection (3) the following subsection: and does not want to go to the next stage and they say the key
(4) The defendant's right to elect to have an investigation undeglements are not established and therefore some relief is

this part conducted by a judge sitting alone is not subject to ankeeged, it seems to me that that is not a bad thing, if it does
statutory qualificatior. ! !

LThe intention is to ensure that the right to elect for trial by judgel'© WOTk. One assumes it is a principle often used. Why do we

alone is unfettered by the statutory qualifications on that righhave to remove it other than for some academic reason that

imposed by the Juries Act 1927 (thus preserving the principl¢he judges think it is tidier?

enunciated R v T[1999] SASC 429 on this point). The Hon. K.T. GRIFFIN: We will follow through the
The new clause amends section 269B of the act. As noted fsrovisions in clause 16. Proposed subsection 3 provides that
the second reading explanation, and as will be discussed mag@ appeal lies by leave of the court of trial—that is, the court
generally later in committee, one of the purposes of this bilin which the trial is actually occurring—or the appropriate
is to remove doubt about the general applicability of provi-appellate court—the Court of Criminal Appeal—against the
sions of the Juries Act to the management and decisions @&y decision by the court of trial. So, there is a general right
juries when they perform their functions under this set ofof appeal. Then we need to define a key decision, remember-
provisions. Section 269B confers an absolute right on théng that, while these decisions may in some cases be made by
defendant to elect trial by judge alone. In that respect ijudge sitting alone, they are most likely to be made by juries,
confers a greater right than that conferred by section 7 of thand remembering that this applies to both and not just to one
Juries Act, which qualifies the right to elect a trial by judgeor the other. A key decision is a decision that the defendant
alone. was or was not mentally competent to commit the office

Current law states that the right in section 269B prevailsharged against the defendant. | do not think anyone could
over the qualifications in the Juries Act. That was decided itave a quarrel with that. That deals with the issue of mental
the case of the Queen v T 1999 SASC 429. The judges hawwmpetence.

expressed the wish that the current state of the law continue. We must remember that this process is likely to be divided

CRIMINAL LAW CONSOLIDATION (MENTAL
IMPAIRMENT) AMENDMENT BILL

In Committee.
Clauses 1 to 3 passed.

This amendment is designed to achieve that end. into two parts. First, there is a determination of mental
New clause inserted. competence to commit the offence, which goes to the issue
Clauses 4 to 14 passed. of intent. For criminal offences generally, you have to
Clause 15. establish criminal intent, so the issue of whether or not the
TheHon. K.T. GRIFFIN: | move: person is mentally competent is a key decision. The other
Page 7, after line 9—Insert subsection as follows: area where the court must make a decision, mostly by juries,
(2) The prosecution and the defence are entitled to access to tie covered by paragraph (c) dealing with the objective

report. elements of the offence. Paragraph (b) provides that another

This amendment was foreshadowed in the second readitkgy decision is that the defendant is or is not mentally unfit
reply. It responds to the concerns of the Law Society thatto stand trial. Again, that issue stands apart from the objective
where the court orders the examination of the defendant oelements of the offence.
its own initiative, there is no guarantee that the prosecution Paragraph (c) covers a decision that the objective elements
and defence will have equal access to the results of thaif an offence are or are not established against the defendant.
examination. This amendment is designed to provide thaf they are not established against the defendant, that is, if the
reassurance. jury comes to the conclusion that one or more of those
Amendment carried; clause as amended passed. objective elements are not present, then the person is entitled
Clause 16. to an acquittal by the jury. A defendant will not appeal
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against an acquittal and that iswhy, if the objective elements
of an offence are not established, it is superfluousto grant a
right of appeal.

On the other hand, a decision that the objective elements
are established against the defendant is something which the
defendant is most likely to consider appealing against,
because that is establishing that the person is guilty of the
objective elements. So, if you delete the words ‘ or are not,
particularly in the context of ajury trial, that would mean the
prosecution would have a right to appeal against what is
essentialy ajury acquittal. We have never wanted to push the
appeal processes to that limit. This tidies up the drafting.
What the judges have raised isreally adrafting rather than a
substantive issue, athough in some respects it could be
substantive in respect of the prosecution getting a right to
appeal against a determination by a jury that the objective
elementsare present. So, in my view, the amendment isquite
appropriate, tidying up on the one hand but a so dealing with
this substantive issue.

TheHon. R.R. ROBERTS: | was looking &t it from a
different point of view. Once the decision has been made, as
| understand it, you would then proceed to thetrial proper. If
the defendant appeals they would appeal on the basis that
they are not present, so what you are proposing doesthe job.
The defendant would appeal on the decision that the objective
elements are there, and the defence would be that they are not
there. So they do have the right to appeal .

TheHon. K.T. GRIFFIN: It would involve amisdirec-
tion to the jury or a blatant miscarriage of justice, but the
honourable member must recall that the jury is required to
make two decisions, and they can be made in either order.
Mental competence on the one hand can be thefirst decision
and the objective elements of the offence can be the second.
It would generally depend on the discretion of thetrial judge.

Amendment carried; clause as amended passed.

Clause 17 passed.

Clause 18.

TheHon. K.T. GRIFFIN: | move:

Page 7, lines 24 to 30—L eave out this clause.

| oppose the clause. The purpose of the amendment in the bill
was to remove doubt about the general applicability of
provisionsin the Juries Act to the management and decisions
of jurieswhen they perform their functions under this set of
provisions. As members would be aware, while the role and
function of ajury issimilar, when it functions under this part
it issignificantly different in many respects from that in the
ordinary criminal trial.

Thetechnical problem was that the split parts of the trial
under the mental impairment provisionsdid not fit within the
notion of criminal inquest, which is central to the operation
of the provisions of the Juries Act, so this amendment was
designed to remove that problem. It istill the intention of the
government to solve that problem.

However, parliamentary counsel has decided that, since
there is a bill amending the Juries Act, which we will be
considering immediately after this one (that is, the Juries
(Separation) Amendment Bill), it is more appropriate that the
amendments necessary to achieve that end should be done by
way of amendment to that bill. | understand those amend-
ments are on file so, on the presumption that that issue will
be resolved in the consideration of the next bill, it follows
that this amendment has become redundant and should not be
pursued.

Clause negatived.

Long title.

TheHon. K.T. GRIFFIN: | move:
192I%faave out ‘; and to make arelated amendment to the Juries Act
I move thisamendment in view of the decision that we have
just taken to delete clause 18.

Amendment carried; long title as amended passed.

Bill read athird time and passed.

JURIES (SEPARATION) AMENDMENT BILL

In committee.

Clause 1.

TheHon. K.T. GRIFFIN: During the debate on the
Criminal Law Consolidation (Mental Impairment) Amend-
ment Bill, the Hon. Terry Roberts raised the following
questions. How many people have been called up for jury
duty in the past financial year? How many have presented
reasons for not wanting to go on jury duty, and how many at
the end of the day have been chosen? | indicated that | would
see whether | could obtain the information, and give the
answer during this debate.

There arethreejury districtsin South Austrdia: Adelaide,
Port Augusta and Mount Gambier. In the last financial year
thefollowing are thefiguresfor Adelaide: 3 366 personswere
summoned for jury service; 1 532 were excused upon their
own gpplications; 241 were deferred to servein the next year;
and 1 593 jurors actually served. For the last financial year
the figuresfor Port Augustaare: 806 persons were summoned
for jury service; 468 were excused upon their own applica-
tions; 13 were deferred to serve in the next year; and
325 jurors served.

In respect of Mount Gambier, the following are thefigures
for the last financial year: 377 persons were summoned for
jury duty; 218 were excused upon their own applications;
14 were deferred to serve in the next year; and 145 jurors
served. That makes astate total of 4 549 persons summoned;
2 218 excused; 268 deferred; and 2 063 served.

| hopethat information will adequately answer theissues
raised by the Hon. Terry Roberts in that other debate. In
respect of the bill before us, we were able to gather some
further information about jury separations. In the past
10 years there have been a total of 31juries detained
overnight: 28 were detained for one night only; two were
detained for three nights; and one was detained for seven
nights. Hopefully, that is information that members will
factor into their considerations.

TheHon. R.R. ROBERTS: The opposition supports
most of thishill, and | seek the indulgence of members of the
committee, as | have taken over this matter. Thisrefersto a
very important part of the legal justice system, and we have
handled a number of billsin respect of juries. | understand
that this is designed to give some flexibility and cost
efficiency without reducing the effectiveness of the jury
system.

| note that the Attorney has amendments on file that talk
about the number of jurors to be empanelled, and it can be
above the required 12, which gives some balance to the
proposition. Initially, | was concerned when weweretalking
about decisions being reduced because of the number of
jurors. Undoubtedly, thereis aneed for some cost effective-
ness within the system, and there is a genuine attempt to do
that within these arrangements. Because of the balance by
way of amendment that the Attorney has indicated, we will
be supporting most of his amendments. We have an amend-
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ment on file under the name of the Hon. Paul Holloway,
which it will be my intention to move at the appropriate time.
TheHon. K.T. GRIFFIN: | move:

Page 3, line 2—L eave out " (Separation)" and insert:

The amendment is of a drafting nature and is consequential
upon other amendments being passed; it simply changesthe
title of the bill to reflect its contents more accurately. It will
now deal not only with separation but with other issues.

Amendment carried; clause as amended passed.

Clause 2.

TheHon. AN GILFILLAN: How many trials are
aborted because there are fewer than 10 jurorsleft? 1t may be
difficult to give specific data, but | would appreciate the
committee having some approximation. Secondly, does the
Attorney believe that there is arisk that by passing this bill
we will encourage jurorsto drop out too readily? There would
be that temptation if the trial dragged on for too long and
14 jurors till remained, therefore alowing the trial to
continue. It is a human reaction and it is not clear how it
could be handled in legidation. It isimportant to addressthis
issue, because it may be a consequence of having more than
the present limit of 12.

What isthe need for new section 6A(3)(b), which alows
ajuror balloted out of the final 12 to later rejoin the jury to
decide adifferent issue? In practice, it is most unlikely that
there would be aneed for this provision and it could be very
confusing. One could ask how many drop outs there are likely
to be during the deliberation process. Could the Attorney
advise a so whether thereisaneed to establish alink between
section 56 (continuing thetrial with lessthan the full number
of jurors) and the proposed changes to section 55 (allowing
jurorsto separate)? This point was raised by the Law Society,
and the Attorney may well have had a chance to think it
through. The society pointed out that under the origina hill
the jury was not depleted in number merely because ajuror
separated. The concept of separation does not envisage that,
if onejuror separates, he or sheisno longer part of the jury.
Therefore, aslong as the juror is separated, the jury cannot
deliberate. The Attorney may need to take those questionson
notice and provide answers later in committee.

TheHon. K.T. GRIFFIN: | do not have figures in
relation to how many trials were aborted because the number
of jurors fell below the minium number of 10. I will
endeavour to ascertain that information for the honourable
member. It may be that we can obtain some information from
the Director of Public Prosecutionsin respect of how many
have occurred over the past two or threeyears. | do not think
there are any statistical analyses of that, but there might be
some records or recollections which will enable us to deal
appropriately with that so that we can provide information for
the honourable member.

The next question was whether the proposed amendments
will encouragejurorsto opt out. It hasto be remembered that
al of the decisions by jurorswho wish to stand down for ill-
health or some other reason are still subject to the ultimate
discretion being exercised by thetrial judge to enable that to
occur. There is avery wide discretion on behalf of the tria
judgein respect of that matter. | would think that there would
be no greater likelihood that a juror would want to opt out
because these provisions are enacted against a situation than
if the provisions had not been enacted. That is my guess
about what may be the outcome.

The next question relates to section 6A(3)(b). That is
really there to deal with the criminal law mental impairment

situation where you might have a jury determining mental
competence and also determining the objective elements of
the offence. That isreally what that isdirected to. In relation
to the interrelation between sections 56 and 55, | did not quite
catch theissue which the honourable member was seeking to
raise. Perhaps he could restateit and | will endeavour to give
aresponse.

TheHon.IAN GILFILLAN: | understand the Law
Society did raise the same issue, and | am not sure whether
the Attorney hasits notes. The questionis: isthereaneed to
provide alink between section 56 (that is, continuing atrial
with fewer than the full number of jurors) and the proposed
changes to section 55 alowing jurors to separate? To a
certain extent | think it hinges on afuller understanding of
what the potential of separation means as far as continuing
atria with fewer than the full number or whether the jury can
deliberate under certain circumstances. It seemsasif itisnot
clearly sorted out.

TheHon. K.T. GRIFFIN: A number of issues were
raised by the Law Society. Maybe it would be helpful if |
dealt with all of the Law Society issues now and, hopefully,
put it al into perspective. That will necessarily deal with the
Law Society’s aternative model upon which we might further
reflect when we get to the Hon. Mr Robert’s proposed
amendment. The Law Society raises a number of issues. It
points to the dangers of separation of jurors.

TheHon. A.J. Redford: Did the Law Society identify the
author of these reports?

TheHon. K.T. GRIFFIN: | do not know. The Law
Society generally, when it writes, doesit under the signature
of the president on behalf of the whole society or, in some
instances, it refers to the Law Society’s Criminal Law
Committee. In this case, it was the Law Society’s Criminal
Law Committee. The Law Society suggeststhat contamina-
tion may actually or apparently result. However, asthe Hon.
lan Gilfillan pointed out in the second reading debate, the
danger of contamination exists at any time during the course
of thetrial.

Currently, jurorsroutinely separate prior to deliberations,
and contamination has not been seen to be a significant
concern. Jurors generally take their duties very seriously and
obey the instructions of the court. The bill enables the court
to impose conditions on separation which would address
these dangersin any case.

It should also be remembered that the courts, as evidenced
by the many judgments cited in the Law Society’s response,
have demonstrated that they will intervene where there is
even ahint of impropriety or the appearance of impropriety
so as to prevent a miscarriage of justice. There is every
reason to suppose that the courtswill continueto do so. Thus,
if thereis contamination of which the court becomes aware,
it islikely that the court will intervene.

Furthermore, the separation of jurorshasbeenin placein
both New South Wales and Victoria for a number of years
now, and | am not aware that there have been any significant
problems of jury contamination in either jurisdiction. The
Law Society also raises the issue of the distinction between
the periods before and after the commencement of fina
deliberations. The Law Society considers that there is an
important distinction between the periods before and after the
commencement of final deliberations which must be pre-
served and emphasised.

Whileit isagreed that thereisadifference, the difference
is not as great as the Law Society implies. In any case, the
court will have regard to this in assessing whether there are
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proper reasons to permit separation. In the Chief Justice’s
view, thereisno reason to think that, under the original draft,
the separation of jurors during deliberations would not be
regarded as the exception rather than the rule. The terms of
new section 55(2) sufficiently indicate that.

The next point made by the Law Society relates to the
strict starts taken by the courts against actual or apparent jury
contamination. The Law Society states, and it is agreed, that
the courts have taken a strict stance against actual or apparent
jury contamination. Thereis no reason to suppose that they
will not continue to do so. Thus, if the courts are given a
discretion to permit juries to separate during deliberations, the
approach taken to jury contamination by the courts to date
will provide asignificant safeguard against the very concerns
raised by the Law Society.

The Law Society dso indicates that an important question
of principleisinvolved. The society quotes from a string of
unrel ated cases without any summarising text. It is assumed
that the important question of principle involved is the
sanctity of the jury and its verdict. However, as aready
stated, it is expected that the courts will continue to take a
strict stance against anything which threatens the integrity of
the jury. Furthermore, it should be remembered that the
separation of juries has occurred, as| have aready indicated,
for many yearsin New South Wales and Victoria

The Law Society raisesthe problem of what to do with the
balance of the panel when one juror is separated. This
question has been raised with the Chief Justicein developing
the bill. His Honour originally indicated that his preference
was that the entire jury be separated, rather than merely one
juror. Thebill inits current form reflects this. Asaresult of
the Law Society letter, the Chief Justice reassessed this
position and acknowledged that there may be occasions
whereit would be appropriate for ajuror to separate from the
other jurorsfor ashort time, for example, to attend afuneral
or sit an exam. In those circumstances, he acknowledges that
it may make sense to keep the balance of the jury present.

Consideration has been given to an amendment to allow
one member of thejury to separate. The government has also
discussed the matter with Parliamentary Counsel. On
reflection, the government has decided that such an amend-
ment is not necessary. It would be possible in the examples
cited by the Chief Justice for the jury to be allowed to
separate and for acondition to beimposed as provided for in
the bill in new section 55(3) so that al jurors, bar the one
who needsto be absent, stay within the confines of the court
precinct, for example. Therefore, a similar practical result
will be achieved whether one juror is alowed to separate or
thewholejury as allowed to separate on conditions.

The Law Society proposes an aternative model. Whilst
I know that we are not yet debating that, it might be helpful
if | wereto put the government’s position in relation to that,
so that members can take that into consideration when
considering that amendment. | have no doubt that we will
again address that i ssue when we get to the amendment. The
Chief Justice is of the view that the provision of the bill
dealing with separation should be kept as simple as possible,
and this is in response to the Law Society’s suggested
alternative model.

The Hon. A.J. Redford interjecting:

The Hon. K.T. GRIFFIN: Itisintheamendment that is
onfile.

TheHon. A.J. Redford: That isthe Labor Party amend-
ment of the Law Society model?

TheHon. K.T. GRIFFIN: Yes. | interpose by saying that
the Chief Justice has authorised me to use his letter in the
debate, and at the appropriate time | will read that letter into
Hansard for the purposes of the record. The Chief Justiceis
of the view that the provisions of the bill dealing with
separation should be kept as simple as possible. He has
indicated that he does not—and | repeat ‘ does not'—favour
the Law Society model. The government also considers that
the model is unacceptable for anumber of reasons. First, in
subclause (1) the society seeksto impose significant require-
ments on the court with respect to the orders and conditions
it must make upon the separation of thejury, whether before
or during deliberations.

There is no justification for the imposition of special
requirements on the jury before deliberations. These are not
currently required and there is nothing to suggest that this has
not been working. Secondly, the Law Society proposes the
test for separation during deliberations be ‘ special reasons'.
The Chief Justice has indicated a preference that the term
‘specia reasons' not be used. His Honour suggests that
experience has shown that the use of such termsin legidation
can tend to generate relatively unproductive debate about
what they mean—and | think heisright.

Thirdly, the Law Society model seeks to impose certain
conditions that must be satisfied, beyond the proper reasons
approach, before the court may permit a jury to separate
during deliberations; and that is unnecessary. The court
would take such factorsinto consideration in any event. The
Chief Justice considers the criteria for the exercise of the
discretion should be determined by the court in the usual way
through the development of case law. In the Chief Justice's
opinion, it would not be productive to attempt to state the
criteriafor the exercise of the discretion in the bill.

TheLaw Society’s proposal servesonly to complicate the
procedure and to open up the possibility of appeals based on
technical non-compliance, and that has happened, | amtold,
in Victoria in relation to the requirement that the jury re-
swear the oath. While the right of a defendant to apped ajury
verdict based on amiscarriage of justice needsto be protect-
ed, it is not in the interests of justice to introduce new
provisions which increase the chance of technical appeals.

Furthermore, the Law Society model introduces a number
of new concepts which cause confusion. It would be undesir-
able to make the system so complicated that, in practice, it
never happens. Further, the factors mentioned would be taken
into account by an appellate court in determining whether the
judge’sdiscretion miscarried in any case. If it becomes clear
that the courts are giving separation orders for inappropriate
reasons, thisissue can berevisited. However, on current and
past practice, it is not anticipated that this will happen.

Asto subsection (4) of the Law Society model, the Chief
Justice advises that the matters referred to as relevant to the
exercise of the discretion are mattersthat he would expect to
be considered, in any event. He does not see any advantage
insingling them out. He considersthat it is preferable not to
do so, although he does acknowledge that probably no harm
would flow from doing so, as long as the drafter makes it
clear that these matters are merely emphasised and are not the
only matters to which the court should or may have regard.

Further, the Chief Justice sees no reason to require the
court to consider submissions by the accused and by the
prosecution. He cannot conceive that an order for separation
would be made without doing that. He also considers that
subparagraph (b) is expressed in terms that may cause
problems. What if theissueis hardship to aperson other than



Thursday 1 June 2000

LEGISLATIVE COUNCIL

1237

thejuror? For example, ajuror might be willing not to attend
a funeral but might take the view that the juror should be
there to support a close family member. The approach
adopted impliesthat an order for separation cannot be made
unless it is made on the basis of undue hardship to ajuror
and, further, that that hardship outweighs the matter in
paragraph ().

While aso acknowledging that the inclusion of the Law
Society subclause (5) may do no harm, the Chief Justice does
not favour such an inclusion. The existing draft already
confers the power to impose conditions. The rest of this
subclause contains a matter that he would expect to be dealt
with, in any event.

I have dealt with that at some length to give honourable
members a compl ete picture of the issue and to try to put it
dl into context. There has been quite significant consultation
with avariety of people, including, as| say, the Chief Justice,
and the Chief Justice is certainly not enamoured of the
proposals made by the Law Society, as | have aready
indicated, and is comfortable with the bill as proposed to be
amended by the amendments which | have on file.

TheHon. A.J. REDFORD: | will make a couple of
commentsin ageneral sense, particularly in relation to this
separation of the jury. | have already made some comments
about this in my contribution at the second reading stage.
First, might | say that as| understand it the clause moved by
the Hon. Paul Holloway is in fact a reflection of what the
Law Society has suggested ought to be the case. The first
point | make isthat it is overly prescriptive. The courts are
there, they are dealing with acase at aparticular point intime
and there are occasions where you might need to make
specia submissions and occasionswhere acaseis attracting
aparticular level of publicity. On the other hand, and this |
might say occurs in the bulk of cases, there are situations
where there is little publicity attached to the conduct of a
criminal case.

It seems to me that counsel from the Director of Public
Prosecutions and defence counsel are properly ableto bring
the judge’s attention to the relevant matters and then allow
the judge to conduct the trial in the circumstances in which
the judgefindsit. | must say again, and | will go on record,
that 1 am disappointed with the Law Society. The Law
Society seems to have this attitude that, if it is going to
consult or send material to members of parliament, it be done
on alimited basis. Again, | have not seen its submission, but
that is not atypical of the Law Society.

TheHon. T.G. Cameron: You are amember; you should
go and tell them.

TheHon. A.J. REDFORD: Infact, | am now no longer
a member of the Law Society. | would have thought the
honourable member would have noticed that when he saw my
register of interests.

The Hon. T.G. Cameron interjecting:

TheHon. A.J. REDFORD: | am not prepared to be a
member of a society that wants to participate in captured
consultation and not liaise with all of usequally as members
of parliament, and indeed even with some of uswho up until
very recently were members. | have made thiscriticism of the
Law Society on anumber of occasions, but on a number of
occasions it has fallen on deaf ears. | make this genera
comment about the attitude of the submission, as explained
by the Attorney-General, of the committee of the Law
Saciety. Some of these rules that we have developed in
relation to juries have been in existence for over 100 years.

Some of these rules were designed to deal with jurors
when the pool that we selected them from, first, were male
and, secondly, they had to be property owners, and the vast
bulk of the population was excluded from jury service. They
were also designed at a time when the mass media was far
more limited, and when the genera understanding of the way
the world operated was perhaps | ess extensive throughout the
community. If one selected at random a group of 12 people
100 years ago, one would have expected that a reasonable
percentage of those people could not read or write. In the
twenty-first century we now have awell educated community
that is pretty well informed.

Wedl know as members of parliament when we deal with
general members of the community that they are better
informed than sometimes we give them credit for. | think it
istime that we started treating jurors as normal, intelligent
human beings. Yes, they need advice, they need directions
from judges, they need to be told that they are to decide a
case on the facts before the court and not what gets published
inthe media. My judgment isthat, essentialy, jurorswill do
that if they are properly directed. It leadsto another example
that recently occurred and achieved quite significant publici-
ty, and that wasin relation to the internet site where peopl€e’s
previous convictions are published on that site, and a
judgment from Justice Hampel of the Victorian Supreme
Court wasthat, because the potential of ajury having access
to that internet sitewasredl, in that particular case before him
he decided to stay the prosecution at that time.

| think that decision really begs some attention from us as
members of parliament in the law making process associated
with juries, because studies continuoudly, and the studies are
getting better, are telling us that jurors are sick and tired of
being treated likeidiots. In fact, jurors are well able—and |
endorse the comments of Kevin Borick—to sift what is
pertinent and relevant and probative information from that
whichismerely prejudicia intheir own right, provided they
are properly directed. | think we need to revisit issues asto
whether or not previous convictions ought to be disclosed. As
Kevin Borick said on the media, he thinks it is an over-
reaction.

If aparticular juror decides contrary to a direction of a
judge that he will visit an internet site and he finds out that
the person before the court has a previous offence, ashe said,
what isthat juror going to do? Heisone out of 12. Will hego
along and say to the other 11 jurors, ‘Hey fellow jurors, |
breached the undertaking in the oath and the direction of the
judge and | accessed theinternet site and the fellow before us
has aprevious conviction’ ? Will hereally take the chance that
one of the other 11 jurors will not inform the court that the
juror has breached the rules and therefore hastainted thetrial
process?| think it really istime that those who are associated
with the criminal justice system started to understand that
some of these rules devel oped 100 years ago are perhaps not
asimportant as they are today in an educated society.

| cite afurther example. In some cases, jurors do not even
get a piece of paper and a pencil to write notes and do not
have access to the transcript to see what has been said. In our
daily lives as members of parliament we have access to all
these things. If we were in business, if we were school
teachersor if we were going about our daily occupationswe
would have access to these things, but as soon as you become
ajuror and are put into a jury room you become someone
quite different.

If ajury goes out, having sat through atrial and listened
to the evidence, and happens to separate during its deliber-
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ations and is told by the judge not to be influenced by the
media, | am confident that jurors will follow that direction
and that they will be influenced more by the evidence than
any prejudice that the media might show. | think that it is
time that more people speak to jurors and ask them for their
impressions, because they have conveyed to methat they are
sick of being treated like idiots. The Law Society’s thrust that
we must have all these strict rules and legalese is consistent
with the attitude of some members of thelega profession that
jurors cannot be trusted, that they will not abide by their oath,
and that they will be more likely to make decisions based on
their own prejudices than the facts.

My comments have strayed wider than this clause, but |
am sure that someone from the Law Society will read my
contribution. | think this is an important debate that should
take place, not just in the parliament but also within thelegal
profession. Indeed, it will be interesting to see what the
judges say about this because, as | said and as | emphasise,
some of theserulesare over 100 yearsold when 40 to 50 per
cent of the population wasiilliterate. We now have a highly
educated and informed public, and | think it istime that we
started to treat them accordingly.

Clause passed.

New clauses 2A to 2D.

TheHon. K.T. GRIFFIN: | move:

Page 3, after line 5—Insert new clauses as follows:

2A. Thelongtitle of the principal act isamended by striking
out ‘inquests’ and substituting ‘trials’.

2B.  Section 3 of the principal act is amended by striking out
from subsection (1) the definitions of ‘civil inquest’ and ‘ criminal
inquest’ and substituting the following definitions:

‘civictrial’ meansthetrial of an action, or any issuearisingin or

in relation to an action, before a court exercising civil jurisdic-

tion;

‘criminal trial’ meansthe trial of an indictable offence or of an

issuearising inor inrelation to thetrial of an indictable offence

before a court exercising criminal jurisdiction;

2C. Sections5and 6 of the principal act are repealed and the
following sections are substituted:

Civil proceedings not to be tried before ajury

5. Nocivil trial isto be held before ajury.

Crimina trial to be by jury

6. (1) A crimind tria in the Supreme Court or the District
Court is, subject to this Act, to be by jury.

(2) Thejury is, subject to this act, to consist of 12 persons
qualified and liable to serve asjurors.

Additional jurors

6A. (1) If the court thinks there are good reasons for doing so,
the court may order that an additional juror, or two or three
additiona jurors, be empanelled for acriminal trial.

(2) If an additional juror or additional jurors have been
empanelled and, when the jury is about to retire to consider its
verdict, the jury consists of more than 12 jurors, aballot will be
held to exclude from the jury sufficient jurors to reduce the
number of thejury to 12.

(3) If ajuror or jurors are excluded from the jury under
subsection (2), the court will either—

(a) dischargethem from further service asjurorsfor thetrial;

or

(b) if anumber of separate issues are to be decided separately

by the jury—direct that they rejoin the jury when theissue
in relation to which they have been excluded from the
jury has been decided.

(4) If ajury has chosen one of its membersto speak on behalf
of the jury as awhole, that juror is not subject to exclusion by
ballot under subsection (2).
2D  Section 7 of the principal act is amended by striking out

‘inquest’ wherever occurring and substituting, in each case, ‘trial’.

These amendments insert a number of new clauses into the
bill. New clauses 2A and 2B provide for the replacement of
theword ‘inquest’ with theword ‘trial’. Thisamendment was
suggested by parliamentary counsel and is purely of a

drafting nature. It isintended to revise outdated terminology
by substituting definitionsthat are substantially the same but
in more modern terms. The majority of the remaining
amendments are consequential on these amendments.

New clause 2B aso expands the definition of ‘criminal
trial’ to include the hearing of anissue arisinginor in relation
to thetrial of anindictable offence before a court exercising
criminal jurisdiction. Such an issue might be the trial of
whether or not a defendant is mentally competent to stand
trial for an indictable offence.

New clause 6A provides for the empanelment of addition-
al jurors. The purpose of thisamendment isto reduce therisk
of aborting trials, particularly long criminal trials, where three
or more jurors become unable to sit as jurors. A jury in a
criminal trial currently consists of 12 persons. If owing to
death, seriousillness or some other matter ajuror is unable
to continue, the trial can till proceed provided the jury
continues to consist of at least 10 jurors.

However, with particularly long trialsthere is aways the
possihility that more than two jurors will become unable to
continue to sit. This has the potentia to cause the trial to
abort after considerable time and money has been expended.
An aborted trial aso increases the stress for al concerned.
Thisamendment will allow the court to empanel up to three
additional jurors. It is not envisaged, however, that thiswill
occur very often. If at the conclusion of the trial more than
12 jurorsremain, aballot will be held to reduce the jury to 12.
To prevent inconvenience, the foreman of the jury will be
excluded from the ballot.

New clauses inserted.

Clause 3 passed.

New clause 3A.

TheHon. K.T. GRIFFIN: | move:

Page 3, after line 9—Insert new clause as follows:

3A.  Section 16 of theprincipal act isamended by striking
out from subsection (1) ‘inquest’ and substituting ‘trial’.
This amendment is consequential on the previous amend-
ments relating to the replacement of the word ‘inquest’ with
theword ‘tria’.

New clause inserted.

Clause 4.

TheHon. K.T. GRIFFIN: | move:

Page 3—

Line 10—Leaveout ‘28 and insert ‘25’.

Line 11—Leaveout ‘28 and insert ‘25’.
These amendments correct a drafting error. Where the hill
refers to section 28 of the principal act, it should have
referred to section 25.

Amendments carried; clause as amended passed.

New clauses 4A to 4E.

TheHon. K.T. GRIFFIN: | move:

Page 3, after line 13—Insert new clauses as follows:

4A.  Section 29 of theprincipal act isamended by striking
ouj[e‘lli nquests’ wherever occurring and substituting, in each case,

‘trias.

4B.  Section 31 of theprincipal actisamended by striking
out from subsection (2) ‘inquest’ and substituting ‘trial’.

4C.  Section 42 of theprincipal actisamended by striking
Ou'te;li nguest’ wherever occurring and substituting, in each case,
‘triad’.

4D.  Section 46 of the principal act isamended by striking
out ‘inquest’ and substituting ‘tria’.

4E.  Section 47 of theprincipal actisamended by striking
out ‘inquest’ and substituting ‘trial’.

New clauses inserted.

Clause 5.
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TheHon. R.R. ROBERTS: | move:

Page 3, lines 16 to 27—L eave out proposed section 55 and insert:
Separation of jury

55.(1) Thecourt may, subject to thissection, permit thejury
to separate.

(2) If the jury has not retired to consider its verdict—

(a) the court’s permission may be granted for any proper

reason; and

(b) when the court grants its permission, the court—

(i) must direct the jurors that they are prohibited from
discussing the case with anyone (except another juror)
during the separation; and

(i)  may impose other conditionsto be complied with

by the jurors.
(3) If thejury hasretired to consider its verdict—
(a) the court must, before granting its permission, have regard
to—

0) therisk of contamination of thejury’sdeliber-
ative processthat would arise from separation
of thejury; and

(i)  theimportance of the expeditious administra-
tion of justice and extent to which thiswould
be prejudiced by permitting the separation of
the jury; and

(iii) any submissions on the question made on
behalf of the prosecution or the defence; and

(b) the court’s permission may only begranted if thecourt is
satisfied that the permission is necessary to avoid substan-
tial hardship to the jurors or one or more of them; and

(c) if the court grantsits permission, the court—

0) must direct the jurorsthat they are prohibited
from discussing the case with anyone (includ-
ing another juror) during the separation; and

(i)  may impose other conditions to be complied
with by the jurors.

Itisimportant to know, in thelight of the discussion and the
outline given by the Attorney-General, the current status of
this clause. Both amendments seek to do the same thing. The
Attorney’s proposition seeksto allow the separation of ajury.
New section 55 provides that, if it thinks there are proper
reasons, a court may permit a jury to separate. That is
reflected in the Labor Party’s proposition. New section 55(2)
provides:

Such a permission may be granted even though the jury has
retired to consider its verdict.
That is aso in the proposition moved by the Labor Party.
New section 55(3) provides:

When the court permits a jury to separate, it may impose
conditions to be complied with by the jurors.
It cites an example of some of the things that may be
considered. Some of those conditions are as follows:

(a) a condition might be imposed requiring the jurors to
reassemble at a specified time and place;
That would seem axiomatic in the circumstances. Further:

(b) A condition might be imposed prohibiting jurors from
discussing the case with anyone (except another juror) during the
separation.

It provides that a condition might be imposed. When
confronted with that condition, my colleague Mr Michael
Atkinson wrote to the Law Society seeking opinions in
respect of those matters, and he received such. | heard in
conversation during consideration of this matter that some
people have not seen that information. | make only one
comment: the Hon. Mr Atkinson wrote to the society and
received a reply. If other people have not been given that
information, | am sorry for them that that has not occurred.

TheHon. T.G. Cameron: | have not received it.

TheHon. R.R. ROBERTS: It was in response to
correspondence from the Labor Party and it answered that
correspondence. There has been afair amount of debate and

the Attorney has explained the position of the Chief Justice.
One of the things he said that the Chief Justice said was that
these provisions ought to be as simple as possible. | do not
think that is necessarily the case. | can understand that
viewpoint coming from the learned judges because it gives
the court the maximum flexibility. It also gives them the
maximum protection from an appeal , which protectsreputa-
tion.

Asthe learned Attorney-Genera pointed out in a contribu-
tion on another bill in these areas afew days ago, the judges
are very concerned that their decisions not be appealed. That
is exactly what can happen. The effect of the amendments
proposed by Mr Michael Atkinson on behalf of the Labor
Party isthat it actually statesthat, whereas the proposal of the
Attorney statesthat it ‘may’ do it. The honoured members of
the legal fraternity believe that there are problems, and we
have to remember that the present state of the law provides
that there must be 12 people present. It is my understanding
that, in the past, if you could not get afull jury, you had the
very costly exercise on many occasions of havingto goto a
retrial. Everyone has come to a position of accommodation
whereby that expensive exercise can be overcome by
provisions alowing the jury to separate.

The other distinction | make is between the view of the
Law Society and the view of thejudges. The Law Society is
looking at defending its clients and giving those people the
best possible chance of a reasonable result. It says that the
court must instruct the jurors not to associate with other
people during the separation, but the amendment provides
that the judge must direct that. So thereisno confusion. The
judge may not forget and, if he does err and does not instruct
the jury along those lines and the jurors go out to the local
footy club and engage in conversation, rightly that ought to
be the decision.

The Chief Justice also said that there should be the
maximum amount of flexibility. The community does not
agree with that. There are numerous reports that indicate that
judges have too much flexibility and are giving the wrong
decisions dl the time. People are saying that those who go
around stealing garden gnomes should be hanged, but the
judges are giving them only fines and things of that nature.
That is not what people arelooking for by way of maximum
flexibility. They are looking for a clear instruction.

TheHon. T.G. Cameron: Justice.

TheHon. R.R. ROBERTS: That isexactly what they are
looking for. The amendment as drafted after consultation with
the Law Society incorporates al the aspects that the Chief
Justice and the Attorney want, but it does provide that, when
the jury has retired to consider its verdict, there must be
preciseinstructions asto responsibilities. It al so states at the
end—and thiswas another criticism of the Chief Justice—that
it needs flexibility. In both parts of the amendment the
following is provided:

(c) if the court grants its permission, the court—

1) ...

(i) may impose other conditions to be complied with by
thejurors.
Thereisflexibility, but in the key issuesthat may abort atria
and cause acostly retrial, it is specific that the judge must—
not if he thinks fit—give warnings about not talking to other
people or not associating with people who may influence
them and not accessing aweb site where thereisinformation.
We have seen one example where that occurred. It isareal
case and not a theory. The amendment deals with the key
areas of concern that are likely to cause an appeal.
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The Chief Justice, | note from the Attorney’s contribution,
said that that may increase the chances of atechnical appeal.
If we do not want any appeals, we can leave the system the
way itisand therewill be no separation. We aretrying to get
a balance involving the desire for the well held and well
loved theory of trial by jury: wewant to maintain that. | note
in a contribution the other day the Hon. Mr Cameron
indicated his preference for trial by jury, but | am sure that
even he can see that there have been situations where,
because of the requirement to keep the 12 jurors together in
the past, thereisagood argument for some adjustment. What
the Attorney is doing makes sense but not our giving no
actua direction as to the conditions or rules. The judgesin
each case must give specific instructions in these very
important areas, whilst being allowed to add other conditions
that they deem necessary. That would not do anything to
reduce the quality of the system. It would reinforce the rights
of the people who, in many cases, areon tria not for their life
in South Australia but for very large penalties.

If weareto maintain thejury tria, there are good grounds
for flexibility but there are also some very good grounds for
specific instructions for the protection of the whole system,
including the cost of the system, to be put in place so we do
not have embarrassing situations with retrials, which, in
today’s court system, are very expensive. One can think of
the Snowtown murderstrial, where 11 or 12 people may be
sitting for 12 months. If we strike aretrial because a funda-
mental instruction had not been given, it would be afinancia
disaster and the courts system would look like an absolute
joke.

TheHon. |AN GILFILLAN: | indicate support for the
amendment and also observe that the Law Society, in our
experience, has not imposed its opinion on general matters
unless there is a particular issue upon which it feels it is
obliged to lobby. It responds to direct request and | have
frequently asked specifically for the Law Society to give an
opinion. | do not believe that it takes that as—

TheHon. T.G. Cameron: | asked for an opinion once
and it gave it to Pat Conlon.

TheHon. IAN GILFILLAN: Whatever problem the
Hon. Terry Cameron has had, | am not making a gratuitous
analysis of the Law Society or itsadvice in genera terms, but
itisand feels obliged to respond only to direct application for
an opinion. Sometimes that opinion has taken along timeto
come; in fact, at timeswe have been frustrated with that, but
they are not obliged to do it. If members want the Law
Saciety’s opinion on a matter, it is up to them to ask for it
specificaly.

The reason | support this amendment isthat | cannot see
any reason why the opposite should not be the argument to
support putting it in. Asthe argument is presented, subclause
(2) providesthat the court may, subject to this section, permit
the jury to separate. There is no argument about that. If the
jury hasnot retired to consider itsverdict the court’s permis-
sion may be granted for any proper reason. |sthere anything
wrong with that? When the court grants its permission, the
court must direct the jurors that they are prohibited from
discussing the case with anyone, except another juror, during
the separation. Does it make any sense that the court must not
direct the jurors that they are prohibited? The second point
isthat the court may impose other conditionsto be complied
with by thejurors. Are we opposed to that? Arewe saying it
must not impose other conditions?

The amendment further provides that, if the jury has
retired to consider its verdict, the court must, before granting

its permission, have regard to the risk of contamination of the
jury’s deliberative process that would arise from the separa-
tion of the jury. Are we to expect courts not to have regard
for the risk of contamination? Are we to leave this out
because we expect them not to takeinto consideration therisk
of contamination? Secondly, the court should haveregard to
the importance of the expeditious administration of justice
and the extent to which this would be prejudiced by permit-
ting the separation of the jury. Areweto imply that it is not
to consider that?

TheHon. K.T. Griffin: No.

TheHon. IAN GILFILLAN: If that isthe case, what is
wrong with having this facilitating amendment in the act?
Thirdly, the court must have regard to any submissions on the
guestion made on behalf of the prosecution or the defence. Is
it not to take those into consideration? Is it to ignore them?

The Hon. T.G. Cameron interjecting:

TheHon. AN GILFILLAN: Rather than muttered
interjections from those who oppose this amendment, | would
liketo hear somelucid, logical reasonswhy the judges should
not give these instructions. It goes on through the rest of the
amendment, which providesthat the court’s permission may
be granted only if the court is satisfied that the permissionis
necessary to avoid substantial hardship to the jurors or one
or more of them. Is that condition to be ignored, or is it
reasonable for it to be considered? If it is, why should it not
be in the act so there is a clear discretion for the presiding
judge? It also providesthat, if the court grantsits permission,
the court must direct the jurorsthat they are prohibited from
discussing the case with anyone, including another juror,
during the separation. Should it not do that? Should it be left
to chance? No; so why not have it as an amendment to the
act? Findly, the amendment provides that the court may
impose other conditions to be complied with by the jurors.
That is an option; the court does not have to do it but it is
there as an option.

TheHon. A.J. REDFORD: | want to make one comment
in response to the Hon. lan Gilfillan's contribution. In a
sense, the way the court procedures are undertaken have
essentially been amatter for the courtsin so many areas. For
instance, there is no statutory requirement that the prosecu-
tion goes first. That decision is made and controlled by the
courts. The process of having examination in chief and cross
examination again is a process entirely determined by the
courts. Parliament has traditionally left a whole range of
procedural issues to the courts.

If you believe what the Hon. Ron Roberts says, suddenly
we are saying that the courts cannot be trusted to come up
with some sensible rules and regimesin an area where they
are equipped to make those rules and where they are far more
qualified to make those rules on a case by case basis,
dependent upon the matters that are before them. If one looks
a—

TheHon. R.R. Roberts: If we have not instructed them
before, why have there been successful appeal s because the
judges have instructed them incorrectly? It happens all the
time.

TheHon. A.J. REDFORD: The honourable member
interjectstoo quickly and too often, athough from a political
point of view it is an advantage, because every time he does
he shows his complete ignorance of how things operate. If the
honourable member wantsto talk to any lawyer hewill find
that, the more prescriptive you get in defining processes
within the courts, the more likely you are to have appeal s and
difficulties that on occasions the courts have to perform
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mental gymnastics to overcome. The redlity is that you get
far fewer appealswhere you alow the courtsto develop their
own rules than you do when in this sort of environment
parliament startsimposing rulesfrom timeto time. | will give
the honourable member an example. Clause 55(3)(b)—

The Hon. R.R. Robertsinterjecting:

TheHon. A.J. REDFORD: Hedoes not have to answer
it, and if it istoo hard he will not. Clause 55(3)(b) provides
that, if ajury has retired to consider its verdict, the court’s
permission may be granted only if the court is satisfied that
the permission is necessary to avoid substantial hardship to
thejurors or one or more of them. What is meant by * substan-
tial hardship’ ? If one of the juror’s close friends or relatives
has died and they must attend a funeral or make arrange-
ments, isthat asubstantial hardship? Or, if ajuror hasasick
child, isthat asubstantial hardship?| would be most interest-
ed to know, given that the honourable member wants to be
prescriptive of how the courts are to deal with this, how he
would give the courts some hint about what is meant by the
term ‘substantial hardship’. If he and other members of the
Labor Party want to be so helpful to the courts and so
prescriptive, why not come out and say what is meant by the
term ‘substantial hardship’?

Theredlity isthat you will still leave some discretionary
decisionsto the court. Why not leave abroad discretion to the
court? Ultimately, if the processthey adopt is onethat causes
unfairnessto an accused person, that will ultimately be dealt
with by an appellate court, whether it be the Court of
Criminal Appesl or the High Court. One might have said that
that was arisk afew years ago, but over the past decade the
High Court hasrarely failed to intervene where it sees cases
of prgjudiceintheway acrimina tria isconducted. So, why
not let the courts make the rules, instead of us?

TheHon. K.T. GRIFFIN: | opposethe amendment. | do
not agree with the Hon. Ron Robertsand | do not agree with
the Law Society. There are many occasionson which | do not
agree with the Law Society, and there are occasions when |
do. I aways ensure that any bill I introduce goesto the Law
Society for its consideration, but on thisonel think it isbeing
too pedantic and too hooked on technicalities. | prefer the
approaches both in the bill and by the Chief Justice. The
Hon. Angus Redford has dealt with issues which are raised
by the drafting, particularly the issue of substantial hardship,
how that is to be determined by the court and whether that
might ultimately be the subject of challenge on an appeal by
adefendant who may have been convicted but who wantsto
take every technical point with a view to having either the
verdict thrown out and an acquittal substituted initsplaceor,
more likely, aretrial, where the prospect of an acquittal might
still be alive.

| did say earlier that | would read the Chief Justice’s | etter
into Hansard. It is important that | do that, even though |
have covered most of what he had to say in my earlier
comments. The letter is dated 30 May, addressed to me as
Attorney-General, and reads:

| refer to your facsimile of 25 May 2000.

| have no objection to this|etter being shown to the Law Society,
or to any other interested person.

| agreethat the provisions of the bill should be kept assimpleas
possible.

Criteriafor the exercise of the discretion should be determined
by the court in the usual way, through the development of case law.
It will not be productive, in my opinion, to attempt to state the
criteriafor the exercise of the discretion in the bill.

Terms such as‘ special reasons’ and ‘exceptional circumstances
should be avoided. Experience has shown that the use of these terms

inlegislation tendsto generaterel ativel y unproductive debate about
what they mean.

| have thought further about the question of one or more jurors
being permitted to leave the remaining jurors temporarily. The
difficulty with thisisthat, to my mind, the remaining jurors should
then suspend deliberations on the case. Otherwise thereisarisk of
thejury deciding someimportant issue in the absence of therelevant
juror or jurors. That being so, there seemslittle point in keeping the
balance of thejury together, if they areto betold, as| would expect,
that they should cease their deliberations until the departing jurors
return.

But | realise, on reflection, that there might be a case in which
theissueisthat of permitting ajuror to separate from the other jurors
for a short time, for example, to attend afuneral or to sit an exam.
In those circumstances it might make sense to keep the balance of
the jury present.

| consider that it is not profitable to try to cater for al circum-
stancesthat might ariseinthelegisiation. It will be best to deal with
the issue of one or more jurors being permitted to separate, by
providing for that under the general power to permit the jury to
separate. In other words, proposed section 55(1) should makeit clear
that what the court can do is permit the jury as awhole to separate,
or permit certain members of the jury to separate. | would favour
leaving it at that, with everything else to be dealt with by the tria
judgein light of the particular circumstances at the time.

The precautions appropriate to the circumstances of the particular
case can be dealt with by directions at the particular time. Thereis
arisk that mistakes will be made, but | think that there is a greater
risk in trying to cover al thisin the legislation. In other places, |
understand, the matter has been dealt with by a broad discretion.

My view isthat it is not necessary for jurors to be accompanied
during the period of separation, but | see no reason why the proposed
power to impose conditions would not cover a condition that the
juror be accompanied by a sheriff’s officer during the period of the
separation. Whether such a condition was imposed would depend
upon the circumstances.

| do not favour the Law Society’s model. Juriesroutinely separate
during the course of atrial, and are dwaystold early in the piece that
they should not discuss the case with anyone, other than another
juror, during the separation. There is simply no need to put that
requirement in the legislation, and doing that in the terms proposed
might simply give rise to technical arguments based on it.

| do not favour the reference to ‘ special reasons’ in subsection
(3). Asto subsection (4), the matters referred to as relevant to the
exercise of the discretion are matters that | would expect to be
considered in any event. | do not see any advantage in singling them
out. Itis preferable not to do so, although probably no harm would
flow from doing so as long as the drafter makes it clear that these
matters are merely emphasised, and are not the only mattersto which
the court should or may have regard.

| see no need at al to require the court to consider submissions
by the accused and by the prosecution. | cannot conceive that an
order for separation would be made without doing that. Subpara-
graph (b) isexpressed in termsthat may cause problems. What if the
issue is hardship to a person other than the juror? For example, a
juror might bewilling not to attend afuneral, but might take the view
that the juror should be there to support a close family member.

The approach adopted implies that an order for separation cannot
be made unlessit is made on the basis of undue hardship to ajuror
and, further, that hardship outweighs the matter in subparagraph (a).

I do not favour subclause (5). The existing draft already confers
the power to impose conditions. Therest of this subclause contains
amatter that | would expect to be dealt with in any event. However,
once again, | suppose that no harm would result fromincluding this
provision.

In my view, there is no reason to think that, under the original
draft, the separation of jurors during deliberations would not be
regarded as the exception rather than the rule. Theterms of proposed
section 55(2) sufficiently indicate that.

TheHon. T.G. CAMERON: | have not had the advan-
tage of reading the Law Society’s opinion, nor hasit made me
aware of it. However, | understand that it was in response to
aletter from Michael Atkinson, the shadow attorney-general.
I have not had any discussions with him on the later part of
his amendments. Before | respond, | have a question for the
Attorney in relation to the difference between the Labor
Party’s amendments to section 55 and his original bill.
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If the Labor Party’s amendment was supported, doesthat
in any way restrict the judge as to what he can take into
consideration? Once you become prescriptive, doesit in any
way restrict the judge or can he take any other matter into
consideration as well?

TheHon. K.T. GRIFFIN: | would expect that it would
take into account other factors than those specificaly referred
to. The difficulty with the opposition amendment is that it
beginsto be proscriptive, and that opensthe way for technical
challenge. We deal with the issue of hardship, and | have
referred to that from the Chief Justice's letter as well.
Proposed subsection (3)(b) provides, in the event that the jury
has retired to consider its verdict:

(b) the court’s permission may only be granted if the court is
satisfied that the permission is necessary to avoid substantial
hardship to the jurors or one or more of them;

What immediately comes to mind is. what is substantial
hardship? Isthere to be aninquiry by thejudge into the basis
upon which the juror asserts that there is substantial hardship?
Isit then open to allow the accused on an appeal to argue that
the judge took into account the wrong matters and gave undue
weight to the matters that were raised by the juror, and that
the hardship might have been hardship but it was not
substantial hardship?

As the Chief Justice says, there might be a funeral. The
juror might say, ‘1 don’t really need to go for myself, but |
really feel that | need to be there to support my mother or my
brother, because they are taking this particularly hard.’ The
bill as drafted does not seem to alow that sort of hardship to
be taken into consideration.

Itisalways possible, of course, to argue, asthe Hon. Terry
Cameron hasindicated, that once the statute in fairly tightly
drafted terms sets out what a court must have regard to, it
immediately raises the question: can it have regard to other
things and, if it does, in those circumstances can that be a
proper exercise of the court’s discretion? The beauty of the
provisioninthebill isthat in new section 55 the court hasto
consider only whether or not there are proper reasons to do
0.

TheHon. R.R. Roberts: What is a proper reason?

TheHon. K.T. GRIFFIN: | will cometo that in aminute.
And the court may impose conditions. There is no one
situation the same as any other: thereis no one trial.

The Hon. R.R. Robertsinterjecting:

TheHon. K.T. GRIFFIN: Well, that's fine but don’t
comein here and start to argue the law and order debate about
judges’ fl exibility and whether they should impose tougher
penalties. With respect, that has nothing to do with thisissue.
This is about the exercise of discretion in the conduct of a
case: itisnot about sentencing. It covers, in the course of the
conduct of a case—it may be a case that will go for three
months and the jury is empanelled for three months—the
sorts of issues that can arise which might affect the private
livesof ajuror. All the government is saying—and the Chief
Justice agrees—is that in those sort of circumstances it is
important to allow the court awide discretion and maximum
flexibility. In those circumstances, it seems to me perfectly
reasonable to proceed with what is in the bill and not with
what isin the opposition amendments.

TheHon. R.R. ROBERTS: There are two things to
which | need to respond. The Hon. Angus Redford talks
about other people' signorance. Most of thetime heislikea
yoyo as he comesin and out the chamber. He said he wanted
maximum flexibility and then he suggested to me that | ought
to prescribe what ‘substantial’ is. He really does not know

whether heisarguing for maximum flexibility or maximum
prescription. | do not know whether he and the Attorney-
Genera are suggesting to me that the judges and the court
system do not deal with substantial hardship or substantial
anything else. Itisaprinciple, and it is part of the law; it is
used every day.

This amendment does not reduce the flexibility of the
judge to do awhole range of things. What it does say is that
there are minimum standards which must be prescribed and
adhered to, and they are there for good and cogent reasons.
The judge has a great deal of flexibility where it says ‘any
other reasons’. So, rather than restrict ajudge’s flexibility, it
gives him or her exactly the same flexibility but it ensures
that the minimum standards are met and the maximum
standards are reasonably open-ended. The argument that this
amendment reduces the flexibility is false.

TheHon. K.T. GRIFFIN: With respect, that is just not
correct. The honourable member missesthe point. The point
isthat it is not about saying that the judge hasto be satisfied
that there is substantial hardship. It is a question of ‘what
doesthat mean? . | know the honourable member said, ‘L ook,
there has been a discussion about that in the law and the
courts. The same argument appliesto that, in some respects,
as applies to his interjection about what is proper reason.
Thereis more law about what are proper reasons than what
might be substantial hardship.

My point about being prescriptive is that it immediately
opens up questions about what * substantial hardship’ means
in the circumstances in which the decision has been made
about that particular juror in that particular trial at that
particular time in the course of that trial. It is those sorts of
thingswhich, once you put theminto a statute, open the way
for appeals on technical grounds to the High Court of
Australia. At present in most cases they would not get there
but they would get to the court of crimina appeal. In my
view, there is no reason for that.

TheHon. T.G. CAMERON: | havelistened carefully to
the arguments outlined in relation to this bill. At the end of
the day, despite the fact that the Hon. Ron Roberts had me
there at one stage, | do have to take note of what the Chief
Justiceis saying. | have listened to what the Attorney-Genera
has said aswell as the contribution made by the Hon. Angus
Redford and, in the absence of a persuasive legal argument
to the contrary, | am persuaded that the amendment moved
by the Australian Labor Party would be too prescriptive and
may be perceived as being overly bureaucratic. It could be
inflexible. In the absence of an argument to the contrary | am,
on balance, persuaded that the amendment moved by the
Australian Labor Party may lead to further technical appeas
at some later date.

If one has a look at the difference between what the
government is proposing and the amendments put forward,
one sees that it is a little bit of a case of knit-picking.
However, | do not adopt the view that our judges are dills.
They are usually highly educated people, certainly far more
than I, with long experiencein their profession, whichisthe
Law. | am not sure that we send the judiciary a very good
message if we say to them, ‘You do not possess enough
common sense, education or experience to consider for
yourself what conditions you may impose.” Thehill sets out
acouple of examples.

| do not accept the argument put forward by the Hon. lan
Gilfillan that, just because the judges may impose these
conditions, or just because the conditions that are being put
forward in the amendment appear to be okay, we must
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include them so that the judges will take note of them. To me,
that implies that we do not trust the judiciary to sort out
matters which, at the end of the day, have alot more to do
with the administration than the procedural processing of a
case and technical or high points of law.

Thereisjust onefinal point. Thisis not a matter of huge
conseguence and, if it can be demonstrated down the track
that the provision proposed by the Attorney-General is not
working, that thejudges are stuffing it up so that we do need
to be overly prescriptive, we can amend the legidlation at a
later date. | will support the government’s hill.

Amendment negatived; clause passed.

New clauses 5A to 5G.

TheHon. K.T. GRIFFIN: | move:

Page 3, after line 27—Insert new clauses as follows:
Amendment of s. 56—Continuation of trial with less than full
number of jurors

5A. Section 56 of the principal Actisamended by striking out
' in_%luest’ wherever occurring and substituting, in each case,
‘trid’.
Amendment of s. 59—Fresh proceedings may be taken

5B. Section 59 of the principal Act isamended by striking out
from subsection (1) ‘inquest’ and substituting ‘trial’.
Amendment of s. 60—Court may order another trial

5C. Section 60 of the principal Act isamended by striking out
‘inquest’ wherever occurring and substituting, in each case,
‘trid’.
Amendment of s. 60A—Jury may consist of men or women only

5D. Section 60A of the principal Act isamended by striking
out from subsection (2) ‘inquest’” and substituting ‘trial’.
Substitution of s. 61

B5E. Section 61 of the principal Act is repealed and the
following section is substituted:
Challenge

61. (1) Indl crimina trialsby jury, each party (including the
prosecution) may challenge three jurors peremptorily.

(2) The number of peremptory challengesisnot increased by
an order that additional jurors be empanelled.
Amendment of s. 63—Peremptory challenges in excess of
permitted number

5F. Section 63 of the principal Act isamended by striking out
‘inquest’ and substituting ‘trial’.
Amendment of s. 69—Power to summon further jurors

5G. Section 69 of the principal Actisamended by striking out
‘inquest’ wherever occurring and substituting, in each case,
‘trid’.
New clauses inserted.
Clause 6 passed.
New clauses 6A to 6C.

TheHon. K.T. GRIFFIN: | move:

Page 3, after line 31—Insert new clauses as follows:
Amendment of s.88—View during trial
B6A.  Section 88 of theprincipa act isamended by striking
out ‘inquest’ and substituting ‘trial’.
Amendment of Sched.5—Summons to juror
6B.  Schedule 5 of the principa act is amended—
(a) by striking out ‘aninquest’ and substituting ‘atria’;
(b) by striking out ‘the inquest’ and substituting ‘the trial’.
Amendment of Sched.6—Oath of Affirmation
6C.  Schedule6 of the principal act isamended by striking
out ‘inquest’ and substituting ‘trial’.
These new clauses are consequential on previous amend-
ments relating to the replacement of theword *inquest’ with
the word ‘trial’.
New clauses inserted.
Title passed.
Bill read athird time and passed.

[Sitting suspended from 12.53 to 2.15 p.m.]

TAB AND LOTTERIESCOMMISSION

A petition signed by 32 residents of South Australia
concerning the Totalizator Agency Board and the Lotteries
Commission of South Australia, praying that the Council will
ensure that the Totalizator Agency Board and the Lotteries
Commission of South Australia remain government owned,
was presented by the Hon. Caroline Schaefer.

Petition received.

POKER MACHINES

A petition signed by 92 residents of South Australia
concerning the proposed introduction of poker machines at
the Mount Remarkable Hotel, praying that the Council will—

1. Support legidation that will prohibit any more gaming
machine licences being granted.

2. Support the passage of legidation that will give local
communities, through their local councils, the power to
restrict the operation and availability of poker machines at
venues, was presented by the Hon. N. Xenophon.

Petition received.

NARACOORTE CAVES CONSERVATION PARK

TheHon. DIANA LAIDLAW (Minister for Transport
and Urban Planning): | seek leave to table a ministerial
statement given today by the Hon. lain Evans regarding the
Naracoorte Caves Conservation Park.

Leave granted.

WHYALLA AIRLINES

TheHon. K.T. GRIFFIN (Attorney-General): | seek
leaveto tableaministerial statement on the Whyallaaircraft
crash made this day by the Deputy Premier.

Leave granted.

QUESTIONTIME

ELECTRICITY SUPPLY

TheHon. P. HOLLOWAY: | seek leave to make a brief
explanation before asking the Treasurer a question about
electricity prices.

L eave granted.

TheHon. P. HOLLOWAY: It was reported in the
Advertiser of 27 May that the government has approved an
electricity price rise of more than 12 per cent for next year.
Thiswill cost average South Australians $77 extrafor their
annual power bill. In contrast, it was reported in this
morning’s Age that the Regulator General in that state has
recommended that power prices fall by between 15 and
20 per cent. When the Premier announced that he planned to
privatise our electricity assets (Hansard of 17 February
1998), he said:

Anindependent regulator will be appointed to ensure that power

isdelivered at the best possible cost to the consumer—and | would
take this opportunity to say that our research indicates that the fierce
competition between private suppliers aways results in prices
dropping. . .
My question to the Treasurer is: what has happened to the
Premier’s promise of lower power prices after privatisation,
and precisely how much of the priceriseis due to the goods
and services tax?
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TheHon. R.I. LUCAS (Treasurer): | am disappointed
at the intellectual dishonesty of the shadow minister for
finance in this sham of a question that he has just doled out
asthelead question in question time. If that is the best that
the honourable member can dish up in terms of coming back
to haunt us, it isas scary as Casper the ghost. The honourable
member has|eft himself wide open to criticism regarding the
operations of the Regulator General—and | will refer to that
in a moment—but let me respond to the first part of his
question.

The government has not had a proposal cometo it relating
to electricity prices. Indeed, under the new arrangements, the
government will not have to approve electricity priceson an
annual basis. It is untrue and dishonest of the deputy leader
(the shadow minister for finance) to say that the government
has just given approval in the same way as it has approved
hundreds of other fee and charge increases relating to
eectricity. The deputy leader knows that that is not true—it
has been explained to him before—and it isdishonest of him
to mislead the chamber by suggesting that the government
has just considered and approved a position in relation to
power pricing.

As the honourable member knows, the government has
mapped out an electricity pricing order, which hewas ableto
discuss, debate and comment on (both for or against) in this
chamber in terms of prices leading to full contestability for
retail customersin 2003. That commitment from the govern-
ment is clear and explicit: for householdsit can increase no
higher than the CPI with the obvious exception of the GST
implications of the commonwealth government. In his
dishonest question—

Members interjecting:

The PRESIDENT: Order!

TheHon. R.I. LUCAS: —the honourable member knew
that the overwhelming proportion of the 12 per cent or so
increase is as a result of the GST. Yet, in the framing of his
question he did not refer to the GST, except for one slippery
little bit at the end where he asked what component was the
GST. He knows the answer to that: it is on the web site and
it has been publicised. The overwhelming proportion—

The Hon. P. Holloway interjecting:

TheHon. R.I. LUCAS: | didn’t say that.

The Hon. P. Holloway interjecting:

TheHon. R.I. LUCAS: Well, now you're changing the
story.

The Hon. P. Holloway interjecting:

TheHon. R.I. LUCAS: Hold on! First, you accuse me of
making a statement; then, you say it wasn't me but some
other minister.

The Hon. P. Holloway interjecting:

The PRESIDENT: Order!

TheHon. R.I. LUCAS: Well, take that criticism up with
the other representative of the government if you wish, but
do not accuse me of saying that you should not believe
the ACCC. The honourable member’s story changes with
every interjection in respect of his question, which was
obviously either prepared or written for him. The
government’s commitment has been that by legislation the
increases in electricity prices for retail and household
customers can be no higher than the CPI. The component of
the total charge, which will be an issue ultimately for AGL
in terms of being the major retailer in South Australia, for
household customers will comprise of the order of 2.8 per
cent (the CP1), and the rest of the increase, which will be just
under 10 per cent (something like 9.3 per cent or 9.4 per

cent), is as aresult of the GST impact. The overwhelming
percentage of the 12 per cent increasein the price of electrici-
ty isas aresult of the introduction of the GST.

The honourable member, in an intellectually dishonest
way, tried to say that this was a negation of the commitment
the Premier had given and, through his explanation, sought
to dishonestly twist the statement of the Premier onthe 12 per
cent increase in electricity prices. In an intellectually
dishonest way he tried to indicate that the Premier had not
maintained his commitment or his word. Frankly, | am
disappointed that the deputy leader would again stoop to such
levelsin the framing of his questionsin question time.

In the second part of the honourable member’s question
the deputy leader leaves himself and his party wide open as
he is now saying, ‘ Look across the road into Victoriawhere
the regulator there has reduced prices by 20 per cent.” He has
again in an intellectually dishonest way misinterpreted the
front page of the Age because the reduction—

Members interjecting:

TheHon. R.I. LUCAS: TheHon. Mr Roberts should not
indicate support for the Hon. Mr Holloway too much because
he too will be exposed in terms of hisignorance of what has
been announced in Victoria. The announcement in Victoria
does not relate to a delivered price to retail customers but it
is the distribution component of the final charge. It is quite
a different matter to the fina price being delivered to
customers. We have a situation where the Deputy L eader of
the Opposition tries to compare a delivered cost of tariff to
a retail household customer in South Australia with a
component of a delivered cost charge in Victoria—the
distribution component—which does not take into account
the energy component, theretail margin or al the other parts
of the delivered price. That isthefirst part of the dishonesty
of the question.

The second bit isthat the Deputy Leader of the Opposition
isamember of aparty led my Mr Rann and Mr Foley, who
have been saying for two yearsthat we have no risksin terms
of the earnings of the distribution business of ETSA Utilities
in South Australia.

TheHon. L.H. Davis. What happened in New South
Wales?

TheHon. R.I. LUCAS: Hold on! We have been earning
$300 million a year from these businesses, and the risks
might be in generation and retail, but therearenorisksat all
interms of the dividend flow to the budget from distribution.
We have been warning all along about something called
‘regulatory risk’. In other words, when you establish an
independent regulator, as we have done, modelled on the
Victorian model, and when you give that person the power
to reduce the monopoly charges they can apply to the
marketplace, for the first time ever you leave yourself in a
position where theincome that those businesses earn and the
flow of that money into the budget can be significantly
reduced.

What do we havein Victorianow? According to the front
page of the Age and the deputy leader who are now saying,
‘Look at what is happening in Victoria, we have a 20 per
cent reduction in the revenue flowing into those distributors
inVictoria. That is exactly the same situation that potentially
facesthe operators of our distribution business herein South
Australiawhen they cometo ratereset. Thisisthe party, this
isthe man, thisisthe deputy leader who are saying to us, ‘We
are getting $300 million; it isnot at risk; you will never lose
that money.” The leader and deputy |eader of the Democrats
say the samething; they say,  You have aguaranteed income;
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thereisno risk in these businesses. You will continue to get
this sort of money flowing into your budget. We have tried
to explain to them, but they are not prepared to accept that
thereisregulatory risk and that, when you have an independ-
ent regulator, it can do exactly what is on the front page of the
Age.

And, lo and behold, leading with his glass jaw, the deputy
leader comes in thinking, ‘I've got aterrific question here;
look at Victoria. The priceswill go down by 20 per cent. This
iswonderful in Victoria, terrible in South Australia’ But he
fails to remember what he has been saying for the past two
years. That is the problem with the deputy leader, Mr Rann
and Mr Foley. They cannot remember what they have said
over the past two years. They see a headline and want to
come in here and ask a question—

The Hon. P. Holloway interjecting:

The PRESIDENT: Order, the Hon. Paul Holloway!

TheHon. R.I. LUCAS:; —and they blow out of the water
their whole argument for the past two years. In that one
question today the deputy leader has blown right out of the
water the whole argument of hisleader and shadow treasurer
about the value of the privatisation of ETSA. We on thisside
will remain forever indebted regarding the question that the
deputy leader has trotted out today, and we would welcome
follow-up questions along those lines.

ELECTRICITY, PRIVATISATION

TheHon. P. HOLLOWAY: | seek leave to make a brief
explanation before asking the Treasurer a question about
ETSA dividends.

Leave granted.

TheHon. P. HOLLOWAY: In last year's budget the
Treasurer estimated that the total expected dividends from
electricity generation entities—

An honourable member interjecting:

TheHon. P. HOLL OWAY: Excuse me; would you mind
being quiet for amoment?n last year's budget the Treasurer
estimated that the total expected dividends from electricity
generation entities would be just $5.2 million. So, in last
year's budget we expected just $5.2 million. In this year's
budget we are told that the actual distribution for these
entitiesfor 1999-2000 will be $74.5 million. Other dividends
paid to the government this year are estimated to be
$53.7 million from ElectraNet, which includes tax equiva-
lents, and $42.2 million from ETSA Utilities prior toitslease
on 12 December last. Thisadds up to atotal distribution from
ETSA Utilities for 1999-2000 of $170.4 million. Adjusting
for afull year contribution from ETSA Ultilities, this total
distribution would have been in excess of $215 million. On
page 210 of the budget statement in relation to the ETSA
disposdl it is stated:

The estimated interest saving for 2000-01 is $210 million. The
estimated loss of dividends and tax equivalentsfrom the entities sold
in the same year is $101 million. The net benefit from the disposal
processis $109 million.

My questions are:

1. How does the Treasurer justify the calculated loss of
dividends from the ETSA disposal of only $101 million,
given that actual dividends in 1999-2000 after the sale of a
large portion of them are over $170 million, and over
$215 million if adjusted for the full year operation?

2. Will the Treasurer also confirm that almost $1 billion
of state debt was assigned to ETSA entities and internally

funded within ETSA at acost of approximately $70 million
per year prior to the dividend payments to the government?

TheHon. R.I. LUCAS (Treasurer): Thesad redlity for
the deputy leader is that he has his two questions sorted out
and, after his second question is demolished by the answer
to the first, he still has to trot out the second question. That
isthe point that | have just made. Thiswhole argument from
the deputy leader, Mike Rann and Kevin Foley has been just
blown out of the water by the deputy leader’sfirst question.
He has stood here in the chamber and argued that we need to
look at what is occurring in Victoria—a 20 per cent reduction
in the profits of the distribution company, or some
$900 million (if it is followed through) spread across five
companies.

If you averaged that, it would be about $200 million each.
There would not be perfectly even distribution, because some
are bigger than others, but on average it would mean about
$200 million a year being written off the books by the
decision of an independent regulator, which is exactly what
this government has established here in South Australia.
What we haveisadeputy |eader who blows his, hisleader’s
and the shadow attorney’s whole argument about el ectricity
out of the water.

The Hon. P. Holloway interjecting:

TheHon. R.I. LUCAS: | amintrigued: the deputy leader
spends 10 minutes interjecting and when the Hon. Angus
Redford said one word he took great offence and said,
‘Would you please be quiet.” There seemsto be onerulefor
the deputy leader and one for the Hon. Mr Redford. | am
quite relaxed about the deputy |eader—

Members interjecting:

ThePRESIDENT: Order! Let usstart with aclean slate.

TheHon. R.I. LUCAS: | am quiterelaxed, but | want to
say to the deputy leader that his own first question has
destroyed the credibility of his second question and, indeed,
their whole argument as a party for the past two years.
Frankly, any question from now on from Mr Rann, Mr Foley
or the Hon. Mr Holloway in relation to the issue of the
benefits to the government from privatisation have been
blown out of the water and can be laughed away by all
independent commentators.

TheHon. P. Holloway: You won't answer the question.

TheHon. R.I. LUCAS: We have answered the question.
| spent 10 minutes answering thefirst question. It hasfrankly
just blown away hiswhole argument about the benefit. What
the honourable member acknowledged in his first question
is that ETSA Utilities faces exactly the same position as
occurred in Victoria: that a regulator in a few years at the
stroke of a pen, can take 20 per cent off the earnings of a
company, contrary to the wishes of the company, and
therefore the government’s budget would suffer the 20 per
cent reduction, or whatever that reduction is, in the regu-
lator’'s income.

As | indicated some two or three months ago, the inde-
pendent regulator in the UK wrote off, in the original draft
decision, | think 29 per cent of the monopoly income of the
distribution companiesin the UK, and on review reduced it
to about 22 or 23 per cent. The deputy leader has been pooh-
poohing this model for the past two years, saying that it isnot
structured to reduce prices to South Australian customers. He
(together with the Hon. Mr Xenophon) is critica of the
structure that we have established and is now lauding the
virtues of exactly the same model in relation to theindepend-
ent regulator—

The Hon. P. Holloway interjecting:
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TheHon. R.I. LUCAS: That is because we have just
started the system. Theindependent regul ator there has come
to the end of a five year review. That will happen here in
South Australia. | cannot prejudge the decision of the
independent regul ator.

What | have said to the honourable member, and what he
was unwilling to listen to because it destroyed his whole
argument about privatisation and the impact on the budget,
isthat, if we maintained the old situation when we were the
monopoly operators, whoever owned and operated the
business faced the risk that the regulated income would be
significantly reduced by an independent regulator. And |
thank the honourable member for hisfirst question.

TheHon. P. HOLLOWAY: Will the Treasurer advise
on what basisthe figure of $101 million was calculated? Can
he provide details as to what assumptions were made in
arriving at that figure?

TheHon. R.I. LUCAS: The budget papers makeit quite
clear as to how that calculation was made. If there is any
further information in big bold block capitd lettersthat might
be understood by the Deputy Leader of the Opposition, |
might be able provideit.

SHOP TRADING HOURS

TheHon. J.SL. DAWKINS: | seek leave to ask the
Minister for Workplace Relations a question about shop
trading hours.

L eave granted.

TheHon. J.S.L. DAWKINS: Some honourable members
would be aware of the recent application by the Berri-
Barmera council to have shop trading hours deregulated in
the Berri and Cobdogla shopping districts. My questions to
the minister are:

1. Has he made a decision on the application from the
Berri-Barmera council ?

2. What processes were undertaken by the council before
making its application to the minister?

TheHon. R.D. LAWSON (Minister for Workplace
Relations): As al honourable members would know, the
honourable member is very interested in the affairs of the
Riverland and very diligent in pursuing the interests of the
Riverland. Today, the government approved an application
by the Berri-Barmera council to have the Berri and Cobdogla
shopping districts abolished. Those digtricts include the towns
of Berri, Barmera, Monash, Glossop, Winkie, Cobdoglaand
Loveday. The application was made earlier this year by the
Berri-Barmera council following a unanimous resol ution of
the council, and following a survey of residents conducted by
the council which showed that an overwhelming number of
residents who responded to the survey were in favour of the
abalition of the shopping districts.

Asthe act requires, the survey included that the views of
shop owners and shop employees should be taken into
account, and it is true that the majority of shop owners and
employees were not in favour of the abolition of shopping
districts. However, when taken overall, the substantial
preponderance of respondents to the survey favoured
deregulation. Shopping hours in the Riverland has been an
issue for quite some time. A number of stores have been
opening on Sundays, for example, but it has been found that
some of them exceeded by afew square metresthe floor area
which would enable them to be classified as ‘ exempt shops'.

It isworth remembering that in this state some 70 per cent
to 80 per cent of al businesses and shops are exempt from the

application of shop trading hours and can trade 365 days a
year, 24 hours aday. However, there are some shops that do
not sell what might be termed ‘ partially exempt goods' that
are controlled by the Shop Trading Hours Act.

A number of South Australian regional centres have, in
recent years, had their shop trading hours abolished, for
example, Kadinain 1996, Murray Bridgein 1997 and Penola
in 1998. Other centres such as Port Pirie—as the Hon. Ron
Raoberts would know—have, for many years, operated in a
completely deregulated environment. Victor Harbor is
another centre, well known to many people here, which has
unrestricted trading hours and has had them for some years.

There was a certain amount of opposition in the Riverland
to the decision of the Berri-Barmera council: for example, the
Loxton-Waikerie council took the view that the Riverland
should be considered as one region and Berri-Barmera should
not seek to deregulate without having Loxton-Waikerie and
Renmark-Paringa joining in the application. However, the
shop trading hours provision does divide the state into
shopping districts, and those districts are under the control of
particular local government authorities. It is up to local
councilsthat represent local communities to make decisions
on issues such as thiswhich affect local people. Ultimately,
of course, consumers will decide whether or not there is
demand in the Riverland for further removal of restrictions
on shop trading hours.

The Competition Commission hasbeen activein criticis-
ing this state for our Shop Trading Hours Act. The Premier
has made it clear, and | makeit clear today, that we take the
view that shop trading hours is a matter for the South
Australian Parliament, which isto decide what isto occur in
this state. It is not for regulators or deregulators such as the
Competition Commission to dictate precisely what happens
here. The most recent publication of the Competition
Commission stated that, for examplein Victoria, where shop
trading hours have been deregulated, there has been a
significant rise in employment in the retail industry.

| think the experience in other places indicates that
deregulation does not necessarily lead to results that do not
benefit the community. But, as| say, the parliament ultimate-
ly lays down the Shop Trading Hours Act. We amended the
act two years ago, and it came into effect in June last year.
So, we have had one year's trading under the current
arrangements, and | believe the amendments the parliament
made last year have proven to be satisfactory. They extended
shopping hours by about one hour in the suburbs each
evening. Supermarkets now trade until 7 p.m. They gave
retailersin the city the opportunity to trade until 9 o’ clock on
each weeknight, but not many of them have taken up that
opportunity.

| think that the parliament, on the last occasion, had to
balance the interests of consumers, traders (both large and
small) and employees in the retailing industry. The parlia-
ment has struck that balance, and | think it is an appropriate
balance. | am glad that the Berri-Barmera council has
exercised its democratic right to make adecision in relation
toitsarea

The PRESIDENT: | accept the view that the Hon. Paul
Holloway’s third question was supplementary.

TRANSADELAIDE EMPLOYEES

TheHon. T.G. ROBERTS: | seek leave to give a brief
explanation before asking the Minister for Transport a
question about skilled labour management.
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Leave granted.

TheHon. T.G. ROBERTS: The annua report of the
Office of the Employee Ombudsman for 1998-99 containsa
reference clause to aproblem that is ever-increasing, that is,
the use of contractors and outsourcing in areas where
permanent employees had security of employment. As a
permanent employee, there is nothing more frustrating than
to have a contractor tap you on the shoulder and ask you for
directionsto whereyour daily work is. Thearticle on page 3
states:

An increasing proportion of the complaints coming from the
government sector appear to relate to outsourcing, particularly the
various private companies that have taken over much of the work
performed by the agency itself. Some may argue that these com-
plaints should be listed under the private sector but | believe that they
should remain listed under ‘government’ because the government
still has an obligation to ensure the proper treatment of its ex-
employees carrying out its work.

It goes on to say, in another sense:

Other organisations featuring strongly in the complaints received
by this office include those in labour hire, hospitality and service
industries.

With those complaints from the Ombudsman’s report fresh
in mind, the opinion of the employees at Transport SA isthat
while they are on the redeployee list there are contractors
doing work that they could be doing.

TheHon. Diana Laidlaw: Is this Transport SA or
TransAdelaide? You said Transport SA.

TheHon. T.G. ROBERTS: Transport SA is using
contract firms. | am also advised that there are repeated
irregularitiesin payment of the redeployees and other issues
that led many redeployees to believe that they are being
pressured to accept separation packages. My questions are:

1. Cantheminister explain why the government isusing
electrical labour hire contractors, who are being paid
taxpayers money, to provide maintenance and other services
to government departments while redeployees from the
privatisation of the train and bus maintenance services are
qualified to do this work?

2. What is the extra cost of using these labour hire
contractors rather than the redeployees who are aready being
paid by the government?

TheHon. DIANA LAIDLAW (Minister for Transport
and Urban Planning): It appearsto me that the honourable
member is asking a question that ranges across government
departments and contracting and particularly in relation to
electrical trade work, and heis stating that there are some bus
and train, and possibly tram, employees, still being paid for
by TransAdelaide, possibly by Transport SA, who are rede-
ployees. | cannot confirm that that isso but | will seek some
answers and make inquiries. | can say to the honourable
member at thistimethat generally | am heartened by the way
inwhich other government departments, and also the private
sector, are recognising the skills of TransAdelaide's work
force, in terms of the number of people who are redeployees
at thistime. So if there are some people amongst that number
with electrical skillsthisis certainly in their interest and in
the government’s interest—and | appreciate the honourable
member’s genuineinterest in this matter. | will seek to bring
to the attention of other government departments that we have
askill base among TransAdelaide employeesand it may well
extend to the electrical trades.

PUBLIC SECTOR TRAINEESHIPS

TheHon.M.J. ELLIOTT: | seek leave to give a brief
explanation before asking the Treasurer, representing the
Minister for Employment and Training, a question about cuts
to public sector traineeships.

Leave granted.

TheHon. M.J. ELLIOTT: The state government public
sector youth traineeship program has provided over 8 000
young South Australians with employment since 1993. In
1998-99 this program provided 1 200 placesto young South
Australians aged between 17 and 24 yearsto gain skillsand
sustai nable employment in the future. It has been estimated
that the success rate of this program has been around 70 per
cent, that is, amost 850 young South Australians gaining
permanent employment after completing their traineeshipin
1999 aone.

The key to the success of this program has been a link
between the traineeships and the needs of the public and
private sectors. Although based in the public sector the
program does not guarantee public service employment.
Traineesmay apply for public service vacanciesbut they are
encouraged to pursue private sector jobs when they reach the
last quarter of the year. The program has been described as
innovative, and it has been heralded by the managing director
of Morgan and Banks in the Business Review Weekly as an
‘initiative that helps close the gap between school and
workplace'.

There was some surprise when Mr Brinda in the other
place described this public sector youth traineeship scheme
as. ‘no less than a misallocation of resources and a missed
opportunity for young unemployed South Australians'.
Mr Brindal said earlier this week that the state government
aims to reduce funding to public sector traineeships, effec-
tively cutting them from 1200 to only 500. Mr Brindal
claimed that this blow will be softened by increasing funds
which the government believes may result in 5550 more
private sector traineeships. However, certain aspects of
Mr Brindal’s claim need some clarification, and that iswhat
I will be asking the questions about.

Itisnot clear whether the state government expectsthese
new places to be created through the federal and state
governments’ user choice scheme. This scheme reimburses
employers with $1 250 of federal money for every trainee
employed, which initself is not abad thing. However, there
has been some public concern, and | have had quite a few
reports of this, that employers are reclassifying existing
workers or existing positions astraineesto gain subsidies. In
effect, the net result is no creation of new positionsfor young
unemployed South Australians. Further, because the state
government no longer reports apprenticeship and traineeship
numbers separately when referring to funding, it isbecoming
increasingly difficult to ascertain how much state government
funding is going to subsidising traineeships. It is important
to note that the Victorian government may suspend the user
choice program, as | understand, and that there are serious
concernsin Queensland over possible rorting of the system.
My questions to the minister are:

1. Of the 29 230 traineeships and apprentices at the end
of 1999, which the minister refers to in his budget press
release, how many of these places were traineeships?

2. What evidence does the state government have of the
use of the user choice schemeto reclassify existing employ-
ees or existing positions as trainees to gain subsidies?
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3. If the state government does not intend to suspend the
user choice program in South Australia, how doesit propose
to prevent employers from reclassifying existing employees
astrainees to gain subsidies?

4. Given that the state government has promised that the
new funding arrangement will result in more places and a
higher take-up rate, how many additional employment
outcomes will the state government guarantee by the end of
2001?

TheHon. R.I. LUCAS (Treasurer): | am happy to refer
the honourable member’s questions to the minister and bring
back areply. If the honourable member is correct that some
employers are redesignating existing employees, | indicate
that one of the decisionsthat the minister and the government
have taken will mitigate against the possibility of doing that.
| refer to the traineeship scheme pay-roll tax rebate which
targets trainees under the age of 25 years.

So, if the honourable member is correct that employersare
redesignating employees aged 27, 30 or 40 years astrainees
to gather the subsidy, one of the decisionsthat has been taken
to positively discriminatein favour of young peopleinterms
of targeting this program to under 25s will, in itself, act
againgt the capacity of employersto do that. | am sure that the
honourable member will be pleased to hear of that action that
the government has taken in respect of what he indicates to
be potential abuse by employers of the existing scheme. | am
happy to refer the remainder of the honourable member’'s
questions to the minister and bring back areply.

SOUTH-EAST RAIL NETWORK

TheHon. A.J. REDFORD: Will the Minister for
Transport outline the recent devel opments and the prospects
for the future use of the South-East rail network, in particular,
the rail lines from Wolseley to Mount Gambier and from
Millicent to the Victorian border?

TheHon. DIANA LAIDLAW (Minister for Transport
and Urban Planning): | am pleased to advise membersthat
on Saturday advertisements will be placed in the national
media (including the Advertiser and thelocal print mediain
the South-East) advising that the government is formally
requesting expressions of interest from private sector rail and
transport operators for the commercial operation of the rail
linesin the South-East.

Members may recall the chequered history of theselines
over the past 15 years. Under the ownership of AN, first
passenger and later dl freight services ceased. When AN was
sold in 1997, the federal government did not sell the South-
East rail lines in South Australia—the only part of AN’s
intrastate network that it did not sell—and the state govern-
ment at the time leased those lines to Australian Southern
Rail (ASR).

Aspart of that |ease arrangement, two years was provided
for ASR to determine whether it wished to continue to own
and operate a viable freight service. At the end of that two
year period, ASR advised the government that it could not do
so. Recently, it formally surrendered the line back to state
ownership—so, we again own the line. We are now keen to
ascertain the potential amongst the private sector for possible
ownership or certainly alease arrangement. Although ASR
does not own theline, it might be interested in operating it,
asareothers. Thisisimportant in terms of the huge potential
for the South-East to generate more economic development
for the benefit of the whole state. Transport services will be
critical in getting products to market.

We would not normally wish to see dl of that on theroads
interms of heavy vehicles and the wear and tear on our roads.
| am confident that rail hasthe potential to again play astrong
rolein the freight and possibly the passenger businessto the
South-East. To get a demonstration of that interest and
confidence on my part, we are now calling for expressions of
interest from Saturday. It is my understanding from Transport
SA that the process of calling for expressions of interest and
the assessment of all interests would mean that we would
know whether thereisapossibility of reopening the operation
of these linesfor freight and/or passenger trade by the end of
this year.

POLICE, NAME BADGES

TheHon. T. CROTHERS: | seek leave to make a
precied statement prior to asking the Attorney-General,
representing the Minister for Police, Correctional Services
and Emergency Services, aquestion on police name badges.

Leave granted.

TheHon. T. CROTHERS: | refer to the Police Journal
editorial of May 2000.

The Hon. T.G. Robertsinterjecting:

TheHon. T. CROTHERS: | supported the trade union
movement—did you? According to the editorial, inits haste
to force a name badge concept upon uniformed police
officers, SAPOL senior executives have ignored many
employees’ strongly felt concerns and thus name badges will
be forced on al uniform employees for wearing at all times
whilst on duty. The editorial states that this decree followed
a February examination of findings from a six month
evaluation—that is, from August 1999 to January 2000—in
respect of name badge use. But according to the editorial, the
evaluation was at best grossly flawed, which made the
findings wholly unreliable.

When the name tags were first being trialled, police
officers raised concerns that they could be immediately
identified at violent crime scenes or domestic altercetions. An
example was given of one officer with an unusual Italian
surname who was in fear that hisfather, an elderly pensioner
living alone, could betargeted by offenders because heisthe
only other person of that name in the telephone book.
Uniformed police officersinvolved in drug busts could aso
be placed at risk of being identified and then dealt with by
drug lords or terrorists groups. In light of the above, my
guestions are:

1. What reason, if indeed any, can the minister provide
for the mandatory wearing of name badges, given the strongly
felt concerns of many individual police officers?

2. Does the minister acknowledge that the name tags
could place police officers at even greater peril dueto the fact
that it is easier for them to be identified?

3. What reasons can the minister supply for not allowing
police officers to wear name tags on avoluntary basis, such
asisthe casein New South Wales?

4. What arethe reasonsfor police numbers on collars not
being regarded as sufficient and more efficient?

5. Findly, but not exhaustively, does the minister concede
that name tags can needlessly complicate matters for the
public in the event of a complaint, a commendation or any
such similar matter because, unlike police numbers, more
than one officer can share the same name, such as Bill Smith,
John Brown, James Black or perhaps even Trevor Griffiths,
and so on?
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TheHon. K.T. GRIFFIN (Attorney-General): | am
surprised that after so long the honourable member should get
my surname wrong.

TheHon. T. Crothers: | meant Trevor Griffin.

TheHon. K.T. GRIFFIN: Correction accepted. Theissue
of name badges was raised in the public arena several months
ago. | understand that the commissioner did clarify the
situation in relation to name badges. | recollect that some
element of choiceisinvolved, but—

The Hon. T. Crothersinterjecting:

TheHon. K.T. GRIFFIN: Well, the Police Journal
might not have caught up with the issues and it might have
missed something. In any case, | will refer the questions to
my colleague in another place and bring back areply.

RURAL HEALTH

TheHon. R.R. ROBERTS: | seek leave to make an
explanation before asking the Minister for Transport and
Urban Planning, representing the Minister for Human
Services, a question about rural health.

Leave granted.

TheHon. R.R. ROBERTS: Latelast year and early this
year | did some surveying in the Mid North about the
problems that were affecting people there. The clear indica-
tion was that the most important issue facing peopleliving in
those country areas was hedlth. After visiting at least seven—

TheHon. L.H. Davis: What sort of research did you do?

TheHon. R.R. ROBERTS: Just listen and learn and
loosen that tie a bit; it is not doing you any good.

Members interjecting:

The PRESIDENT: Order! Let the honourable member
ask his question.

TheHon. R.R. ROBERTS: Having visited seven health
servicesin the Mid North—those at Riverton, Clare, Snow-
town, Crystal Brook, Laura, Port Pirieand Port Broughton—
and having had discussions with the councils and health
professionals, | found that the problems became clear. They
were confirmed some weeks later by avisit from the Socia
Devel opment Committee presided over by the Hon. Caroline
Schaefer, who | think on afair assessment has found the same
thing to be a problem.

Those people working in the mental health areain regiona
and remote South Australia are under enormous stress. Of
great help to them has been the Emergency Triage and
Liaison Service, which hasbeen operationa since December
1996: it offers 24 hour, 7 day a week emergency distance
consultation, liaison and referral to consumers, carers, GPs,
nursing staff, community mental teams, alied health
professionals, the RFDS, and ambulance and police person-
nel, aswell asabroad range of other service providersfrom
other socia welfare agencies. It hasfirmly established itself
as an important and integral facet of the communications
process between regiona service providers and central
services. It could easily be said that this is a very helpful
processin avery thin on the ground mental health servicein
country South Australia.

| am delighted that, in the last tranche of legislation that
has come through, the government has seen fit to address
itself to some of the people who are facing mental health
problems. It has been rumoured strongly in country areas that
the Emergency Triage and Liaison Service will merge with
the Assessment and Crisis Intervention Service. A merger
will mean that when country peoplering 131 465—the crisis
and emergency number—instead of getting assistance from

a sister from a rura and remote area, they will speak to a
sister from acute care, in ametropolitan service. Despite their
good intentions, they have no knowledge of rural situations,
wheresas others have contact with people on the ground and,
because of their intimate involvement with most of them,
have built up a great deal of information.

My constituents are very concerned with respect to these
matters, and they are causing agreat deal of concern to those
health professionals operating in rural South Australia. My
guestions are:

1. Arethereany plansto merge and downgradethecrisis
and emergency services currently avail able to peopleviathe
24 hour 131 465 number?

2. Has a merger of the Emergency Triage and Liaison
Service and the Assessment and Crisis Intervention Service
been proposed, and by whom?

3. If it is to take place, will community consultation
occur; what is the timetable for those consultations and
changes; and what will be the cost savings?

It is very fortuitous that the Hon. Angus Redford has
moved to the city—

The PRESIDENT: Order! The honourable member will
resume his seat.

TheHon. DIANA LAIDLAW (Minister for Transport
and Urban Planning): | will refer the honourable member’'s
question to the minister and bring back areply.

Membersinterjecting:

The PRESIDENT: Order! Thereisamember on hisfeet.
Pay some respect to your colleagues.

GAMING MACHINES

TheHon. NICK XENOPHON: | seek leave to make a
brief explanation before asking the Treasurer aquestion about
gaming machine licences.

L eave granted.

TheHon. NICK XENOPHON: On 18 November 1998
| asked the Treasurer aquestion about the number of gaming
machinesin non-live venues and gaming machines approved
but not live in live venues. | further asked whether the
government had a policy asto whether those machines ought
to be installed within a particular time frame, or did it
consider that the matter rested entirely at the discretion of the
Liquor and Gaming Commissioner?

In response on 9 February 1999 the Treasurer stated that
725 gaming machines as at 30 September 1998 were
approved but not on-line in venues and advised that the
timing of the installation of the machines wasto be a matter
to be determined by the Liquor and Gaming Commissioner.
He further advised that the commissioner had written to all
licensees who had either not installed gaming machines or
who had installed significantly fewer than the approved
number, advising that heintends either to impose acondition
on the licence that the machines be installed at a particular
date or to proceed with action to have the licence revoked.
My questions to the Treasurer are:

1. Asof today’s date, how many gaming machines have
been approved in non-live venues and, of those licences,
when were the approvals granted for those machines and
what conditions have been imposed by the commissioner?

2. Asof today’s date, how many gaming machines have
been approved in live venues but not installed, when were
approvals granted for those and what conditions have been
imposed by the commissioner in that case?
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3. In respect of the 725 machines referred to in the
Treasurer’sdetailed response of 9 February 1999, have any—
and which—of those machines not been installed and, if so,
why were such machine licences not revoked?

4. With respect to the notices of revocation and conditions
referred to in the Treasurer’s response of 9 February 1999,
will the Treasurer undertake to rel ease the documentsreferred
to in that answer?

TheHon. R.I. LUCAS (Treasurer): | will take advice
on that and bring back areply.

BURROWS, Mr D.

Inreply to Hon. SANDRA KANCK (30 March).

TheHon. R.D. LAWSON: In addition to the answer given on
30 March 2000, the following information is provided in response
to the honourable member on the basis of information provided by
the Department for Administrative and Information Services (DAIS):

1. The chief executive of DAIS terminated Mr Burrows
contract with effect from 3 December 1999. This action was taken
as a consequence of a range of management behaviours demon-
strated by Mr Burrows and deemed inappropriate by the depart-
ment’s chief executive. None of these behaviours amounts to
commitment of any unlawful act.

2. Mr Burrows used his departmental credit card for purposes
relating to his employment in the department. The appropriateness
and extent of use of this card was an issue of concern to the chief
executive and examined as part of the departmental review of credit
card use in DAIS which the chief executive initiated.

3. Yes. Mr Burrowsdid sign a conditions of use statement. His
usage of the card did comply with the conditions of use statement,
that isfor business purposes. However, the way in which he used the
credit card, on occasions, did not accord with departmental expecta-
tions and, in some cases, reflected the exercise of poor judgement.

4. Mr Burrows himself did not use the personal credit cards of
other departmental employees. As the director of the unit he did,
however, ask subordinate officers with procurement responsibilities
to usetheir departmental cardsto make authorised purchases relevant
to the operations and activities of Supply SA.

Departmental credit cardsareissued toindividual officersinthe
department by name, such as purchasing officers, to be used for
business purposes associated with their position.

Expenditure limits are set and purchasing monitored by the
department. Purchasing officers might be asked by appropriately
authorised and senior officersto purchase businessrelated itemsfor
the work unit on their individual cards as part of usua business
operations (office supplies, for example).

5. In the course of the investigation conducted under the
Whistleblowers Act 1993, allegations were made that Mr Burrows
had instructed purchasesto be made against the departmental credit
cardsissued to individual employees without the knowledge of the
card-holders who were his subordinates. When interviewed by the
government investigators, Mr Burrows denied that he had engaged
in such apractice and theinvestigation did not find conclusively on
this matter. Even so, Mr Burrows, as director of the unit, did not
require the permission of subordinates to direct them to use their
departmental cards for business purposes. However, Mr Burrows’
approach in thisregard was described as ‘' intimidating’ by some staff
in their interviews with the government investigators.

6. Mr Burrows' use of departmental credit cards (without the
permission of the relevant employees) was not in breach of the
Public Sector Management Act 1995.

Inappropriate credit card usage was one of several allegations
made in the course of the government investigation concerning
Mr Burrows' conduct. It was hisbehaviour in ‘itstotality’ which the
investigators recommended ‘. . . should be assessed when deter-
mining an outcome.’ In particular, the investigation found that ‘. . .
his style of management is unsatisfactory and unacceptable to many
of hisstaff. . . and ‘ has adversely impacted uponthem . . ..

Onthe basisof theinvestigation’sfindings and other information
before him, the chief executive concluded that Mr Burrows had
conducted himself in amanner that did not reflect the standards of
behaviour expected of a senior manager. As a result, the chief
executive set processes in train which led to the termination of
Mr Burrows' contract.

7. InAugust 1999, the chief executive advised all DAIS senior
executive staff of areview of the current practicesrelating to the use

of departmental credit cards. Thisreview wasinitiated to ensure that
departmental policy addressed, for example, who should be card-
holders to meet DAIS business requirements and that appropriate
approval/verification processes were in place for expenditure
incurred through the use of credit cards. Also in August 1999, the
deputy chief executive personally advised Mr Burrows that the
department was reviewing expenditure levels on his departmental
credit card.

8. The deputy chief executive of DAIS informed the Minister
on or about 19 October 1999 that the review on expenditure levels
on Mr Burrows' departmental credit card had become the subject of
acomplaint made under the Whistleblowers' Act 1993. The minister
was informed that, in the view of the Crown Solicitor, the complaint
warranted further investigation. The minister was informed that, if
required, appropriate action would be taken at the conclusion of the
investigation and after Mr Burrows had been given an opportunity
to respond to the allegations made against him.

9. No. There was no breach of the Public Sector Management
Act 1995 in regard to the conduct of an inquiry. The decision to
terminate Mr Burrows' contract was taken by the chief executive
after Mr Burrows conduct had been the subject of considered
scrutiny by the department. Mr Burrows was advised on severa
occasions of the inappropriateness of his behaviour and given the
opportunity to ameliorate those behaviours.

Inregard to use of the departmental credit card, Mr Burrowswas
first advised of the conditions of use of the card when issued with the
card in August 1997. In early 1998, the director business services,
DAIS, outlined departmental standards and requirements to
Mr Burrows In November/December 1998, discussions were held
with members of the Supply SA management team on departmental
standards and expectations of credit card use. In February 1999, the
deputy chief executive sought a comprehensive report on
Mr Burrows' credit card expenditure patterns from the department’s
Business Services unit.

Following monitoring of expenditure levels by the department’s
business services unit, in the context of the departmental review
initiated by the chief executive, the deputy chief executive advised
Mr Burrows of thereview of hiscredit card usein August 1999. This
review was underway at the time the complaint was made to the
government investigators.

10. Not that the department or myself are aware of.

11. Recruitment agencies are commonly used to assist public
sector agencies recruit to executive level positions, particularly
where specialist appointments are to be made. In this case, an
experienced and well-respected local consulting service was engaged
by DAIS and conducted pre-employment checks on all candidates
for the position of director, Supply SA, including Mr Burrows. As
part of these checks the consultants spoke with six former colleagues
of Mr Burrows, including three to whom Mr Burrows reported
directly. These former management supervisors of Mr Burrows were
senior directors from large public and private sector organisations
where Mr Burrows was previously employed in key roles.

All referees contacted highlighted the significant strengths
Mr Burrowswould bring to therole of director, Supply SA, namely
his extensive knowledge and procurement expertise, and capability
in strategic purchasing and contracting. These are all core require-
ments for the position and areas where there are skill shortfallsin the
SA public sector.

OCCUPATIONAL HEALTH AND SAFETY

Inreply to Hon. T.G. ROBERTS (4 April).

TheHon. R.D. LAWSON: The Minister for Government Enter-
prisesand | advise that:

1. The government is concerned with the occupational health
and safety record of every employer in every industry in South
Australia. Our strong support of initiatives such as WorkCover's
Safer Industries Program, which isan industry based approach aimed
at raising thelevel of occupational health and safety performancein
high risk industries, is testimony to this fact.

While the T&R claims rate (total claims per million dollars of
employee remuneration) is higher (17.1 vs 14.5) than the average
clams rate for the South Australian meat industry, it is to some
extent a product of their circumstances. The operation has only
recently commenced at a new site with an entirely new workforce
(some of whom are young and have no previous experience in the
meat industry). Unfortunately a higher claims rate is not unusual
during theinitial start-up phasein thisindustry.
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To address thisissue a number of hazard and OH& S management
systems audits were undertaken by both WorkCover and Workplace
Services, Department of Administrative Services (DAIS) during the
opening weeks of the operation to minimise the impact of start-up
on T&R’'s OH& S performance. As aresult of these audits, 13 im-
provement notices were issued by an inspector from workplace
services. |n addition, WorkCover Corporation recently commenced
ahazard management program with T& R. The program includes the
facilitation of a site based hazard management team consisting of
employee and management representation, which identifieshazards,
assesses their risks and devel ops action plans for their control.

2. Training at T& R'sMurray Bridge abattoirsis managed by a
senior meat industry workplace trainer from Regency TAFE and
consists of anumber of competency based training modules which
have been developed by MINTRAC (Meat Industry Nationa
Training Advisory Council Ltd) and endorsed by ANTA (Australian
National Training Authority). All levelsinclude basic OH& S compo-
nents, and al employees at thissite are required to undergo thistrain-
ing. In addition, al employeesrecruited at startup received onefull
day’s induction training prior to the commencement of operations
a the site, in which OH& S and hygiene were the predominant focus.

3. Training is a condition of employment of every employee.
The suggestion that New Zealand employees at T&R’s Murray
Bridge operations may be subject to a standard of OH& Straining
that is different to the other employees is without basis.

In conclusion, T&R are a member of the SA meat industry
OH& S committee through WorkCover’s Safer |ndustries Program,
and have actively sought to improve their OH& S performance
through their support of all WorkCover and DAIS OH& Sinitiatives.
All available evidence indicates that their OH& S performance and
OH& S practices (training & other) are consistent with accepted state
and national meat industry standards.

T&R Murray Bridge Pty Ltd, with support from the Government,
has taken and is continuing to take fair and reasonable measures to
stabilise and continually improve their OH& S performance since
commencement of their operations. Notwithstanding this, the
appropriate regulatory bodieswill continue to monitor the situation
and act accordingly as the circumstances require.

EMERGENCY HOUSING

The Hon. SANDRA KANCK: | seek leave to make an
explanation before asking the Minister for Urban Planning,
representing the Minister for Human Services, a question
about emergency housing in Gawler.

Leave granted.

The Hon. SANDRA KANCK: The Gawler and Barossa
Youth Services (GABY S) hasfor 10 years provided housing
for homeless young men in the Gawler and Barossaregion,
each year providing emergency accommodation for up to 50
men ranging in age between 16 and 35 years. The serviceis
run entirely by volunteers and operates on donations from
other charities.

Unable to obtain government grantsin Australia, GABY S
was successful in obtaining $20 000 from the Paul Newman
Foundation in the United States. Although that amount was
intended for one year of operation, GABY S has very frugaly
made it last for three years. But this money has all but dried
up. Some of the volunteers are almost burnt out.

For instance, one volunteer has for five years been
working up to 50 hours per week voluntarily and ison call 24
hoursaday. He does all the maintenance himself, asthe cost
for the Housing Trust to do it is prohibitive. Without
immediate funding assistance, GABY S will close its two
emergency accommodation houses at the end of June.
However, at this time of the year, as the temperature drops
to near freezing, the demand for this service is great and
GABY Scan turn away up to five young men per night during
such cold weather.

For four years GABY S has been asking the government
for help. It is only now, as it faces closure, that people are
taking notice. On hearing that it may close, arepresentative

of Family and Youth Services (FAY S) phoned GABY S to
ask where it would now send homeless youth in this region
who need urgent accommodation. Ironically, FAY Sregularly
referspeopleto GABY Sand relies on this service because it
isthe only one of itskind between Gawler and Enfield. This
occurs despite the fact that the Department of Human
Services hasfailed to provide financia support. My questions
to the minister are:

1. Isheaware of the crisis situation that has developed in
relation to emergency housing in the Gawler area?

2. Will he advise whether his department is willing to
provide funding to the Gawler and Barossa Youth Services?

3. If not, where does the Department for Family and
Youth Servicesintend sending its homeless clientswhen this
service is no longer available?

TheHon. DIANA LAIDLAW (Minister for Transport
and Urban Planning): | will refer the honourable member’s
question to the Minister for Youth and bring back a reply.

TheHon. DIANA LAIDLAW (Minister for Transport
and Urban Planning): | seek leave to table a ministerial
statement given today by the Hon. Dean Brown, Minister for
Human Services, on the subject of emergency housing.

L eave granted.

TheHon. DIANA LAIDLAW: Can | make a comment
on the Hon. Dean Brown's ministerial statement?

The PRESIDENT: You have had leave to table the
statement. | do not think it gives you room to comment on it
unlessit is your statement.

TheHon. DIANA LAIDLAW: In that case, Mr Presi-
dent, | seek leave to make a statement on the subject of
emergency housing.

Leave granted.

TheHon. DIANA LAIDLAW: | think it is important,
following the Hon. Sandra Kanck'’s question about emergen-
cy housing, that the statement | table today does notethat, in
the past 12 months, the Housing Trust provided 11 additional
properties for community organisations assisting homeless
people in the southern area aone. This brings to 89 the
number of properties the trust currently leases to these
organisations through the SAAP program.

| will obtain further information in terms of the northern
suburbs. However, the honourable member’s concerns can
hardly be related to the fact that the Housing Trust is not
adding to the number of properties that it provides for
community organisations assisting the homeless.

WINGFIELD WASTE DEPOT

TheHon. DIANA LAIDLAW (Minister for Transport
and Urban Planning): | seek leave to table a ministerial
statement on the subject of the Wingfield Waste Depot made
today by the Hon. lain Evans.

L eave granted.

ELECTRONIC MESSAGING SERVICE

TheHon. CARMEL ZOLLO: | seek leave to make a
brief explanation before asking the Minister for Administra-
tiveand Information Services aquestion about thewide area
network upgrade.

L eave granted.

TheHon. CARMEL ZOLLO: | reference the Capital
Investment Statement, budget paper 5, dealing with ‘Works
in Progress’, page 28. Mgjor projects include the South
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Australian Government Electronic Messaging Service
(SAGEMS) wide area network upgrade, which is to be
completed by June 2002. | understand that it will provide for
implementation of asingle whole of government messaging
service to enable significant work force reform within
government. | ask the minister to provide details of this
upgrade, including the applicationsthat will be affected and
the significant work force reforms within government that
will follow as aresult of this project.

TheHon. R.D. LAWSON (Minister for Administrative
and Information Services): The honourable member’'s
question relates to one initiative that the South Australian
government has undertaken—the so-caled SAGEMS
program, of which we have reason to be proud. It has been
the case for some considerable time that communications
between government departments and agencies—and also
communications between different sites within South
Australia and various agencies—have been wanting.

A decision was taken by government that we would have
a single electronic messaging service that would enable
departments to communicate not only within themsel ves but
a so between various government departments and agencies.
I do not have to hand precisely the number of users of the
scheme at the moment. However, it is an ever-increasing
number.

The implementation of SAGEMS is seen as one of the
important initiatives that the government has made to harness
some of the information technology advances that have been
made. My colleague, the Hon. Michael Armitage, as Minister
for Information Economy, has taken a particular personal
interest in the development of SAGEM S across the whol e of
government, and | will seek further information from him and
bring back a more detailed reply in relation to some of the
specific landmarks that have been reached in the projectsand
aso some of the target elements as to the number of users
into the future.

I think it is worth saying, though, that the benefits you
obtain from awide areanetwork upgrade of thiskind cannot
be fully harnessed until you have maximum use of the
messaging service which will do away with other forms of
message transmission, reduce the flow of paper and enable
our public servants to get on with doing what they are
supposed to be doing, namely, serving the community rather
than spending inordinate amounts of time writing paper
dockets between each other.

PETROLEUM BILL

Adjourned debate on second reading.
(Continued from 30 May. Page 1171.)

TheHon. K.T. GRIFFIN (Attorney-General): | thank
members for their expression of support for the second
reading of the bill. In doing so | wish to respond to the
questionsraised by the Hon. SandraKanck. | intend to make
the committee consideration of the bill an order of the day for
the next day of sitting to give members an opportunity to
consider the responsesthat | make, but also in the expectation
that anyone who has amendments will make sure they are
made available during the break so that they can be con-
sidered.

In relation to the inclusion of a general requirement for
rehabilitation of land, | need to stress that, fundamental to
achieving the object of the act, clause 3(d) and the object of
part 12, clause 94, is the need to rehabilitate any land
impacted on by the activities carried out under the relevant
licence. Due to the uniqueness of the types of impacts,
depending on the type of activity, the type of land system
within which the activity is carried out and the specific
stakeholder concerns of such impacts, it is difficult to
encapsulate such variables in any general rehabilitation
requirement clause.

Therefore, it ismore appropriate to deal with the rehabili-
tation of land impacts on an activity and land system type
basis through the statement of environmental objectives
(which | will refer to as SEO) under clauses 98 and 99 rather
than simply specifying a general rehabilitation requirement
in the act. SEOs are required for al activities governed by
thislegidation and must specify the objectivesto be achieved
by the activity in relation to its environmental impacts, which
includes land rehabilitation objectives if relevant to the
activity undertaken. SEOs must also include the criteria
against which the achievement of these objectives will be
mesasured.

Compliance with an approved statement is a mandatory
condition of every licence (referred to in clause 104), and
each SEO will be publicly available. Also, under clauses 107
and 108 the minister has the power to direct alicenseeto take
any action required to ensure that land is appropriately
rehabilitated in accordance with the requirements of the SEO.

Clause 88 adds another layer of protection in that the
minister may order action prior to accepting the surrender of
any license area. In relation to the questions pertaining to the
environmental impact report (which | will describe here as
EIR), an EIR isareport which like an environmental impact
statement (which | will refer to as an EIS) details the actual
and potential environmental impacts of a proposed activity
and the actions to be taken to manage or avoid these impacts.
The information required to be provided in an EIR will be
detailed in the regulations, a draft of which was publicly
released late last year with arevised version accommodating
public comments due for release shortly. The EIR serves a
number of purposes as follows:

(@ It provides the initial preliminary information to
enable the minister to classify the proposed activity asbeing
of either low, medium or high impact (under clause 97).
Shortly I will elaborate further on this classification process.
| must stress that this classification processis preceded by an
informal process where the minister advises the licensee on
the possible level of impact of the proposed activity so asto
enablethelicenseeto prepareits EIR accordingly and, where
necessary, to undertake its own public consultation in the
preparation. This provides the licensee with greater certainty
inwhat it should be expecting in terms of the extent to which
it needs to address the various issues in the EIR prior to
engaging in the formal process.

(b) TheEIR submitted formsthe basis of the informa-
tion utilised in the consultation process relevant to the level
of impact of the activity. In the case of medium and high
impact activities, which undergo the public consultation
requirements under clause 101 and 102 respectively, the EIR
is subject to public review and amendment.

(c) Inthecaseof low impact activitiesthe EIR is used
as the basis of the consultation process between PIRSA
(Primary Industries and Resources South Australia) and other
relevant agencies such asthe Department of Environment and
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Heritage and Planning SA, as required under clause 100 in
the bill. May | add that the low impact activity consultation
process will be administered through service agreements
between PIRSA and these other agencies to ensure that the
consultation process delivers optimal outcomes. The EIR will
aso be subject to amendment through this internal govern-
ment consultation process.

(d) On the basis of the EIR and the outcome of the
various levels of consultation, the statement of environmental
objectivesis prepared and approved by the minister.

(e) Despite there not being a requirement for the
generd public to be consulted for low impact activities, there
are provisionsin the bill which ensure that the public is kept
informed on matters to do with all activities which include
low impact activities. These include the provisions under
clause 105 which make publicly available through the
environmental register thefollowing: all EIRS, dl statements
of environmental objectives, information which enablesthe
public to review the minister’s decisions in relation to the
classifications of the level of environmental impact of
activities, and, above all, the performance of al activities
against the relevant statements of environmental objectives.

(f)  Regardliessof whether aproposed activity islikely
to be low, medium or high impact, provisionsare madein the
regul ations which require consultations to be undertaken by
the licensee in preparing the EIR with relevant landowners,
Aboriginal groups, and other partieswith interestsin the land
over which the proposed activities will be undertaken. This
will ensure that, as afirst pass, the EIR will have addressed
concerns raised by those directly affected by the activities.

(@) AnEIRisnotanendinitself but instead part of the
assessment process which delivers theinformation used in the
EIA processes, provided for under clauses 100, 101 and 102
to deliver that end.

Finally, | provide the following response to the honourable
member’s request on how an activity will be classified as
either low, medium or high impact.

(@ Under clause (97)(2) the minister is required to
classify the level of impact of an activity on the basis of aset
of criteriato assess the impacts of the activity asoutlined in
the EIR.

(b) Clause 97(3) requires the minister to establish these
criteriaby noticein the Government Gazette. | point out that
PIRSA has already developed these criteriathrough extensive
consultation with industry, other state and commonwealth
government agencies and anumber of environmental interest
groups. The criteria, incorporated into a guideline which
outlines how they are applied, are available on the PIRSA
Petroleum Group web page. | can make these available in
hard copy to honourable members during committee for their
perusal if they sowish, and earlier if honourable membersdo
not want to go searching the web site—if they let my office
know.

(c) Thesecriteriado not seek to replace professional or
value judgments, which are inherent in any assessment of
environmental significance. Instead they provide atranspar-
ent framework outlining the issuesthat need to be considered
when exercising such judgment. The degree of interpretation
is confined within this framework and therefore constrains
considerably any risk of exercising ungrounded discretion.

(d) Thesecriteriaconsist basically of an assessment of
the degree of certainty in the prediction of the variousimpacts
of aproposed activity as outlined in the EIR and the extent
to which the impacts can be managed, that is, whether they

can be avoided or their duration, size and scope reduced to
an acceptable level.

(e) Thecriteria also address the extent of stakeholder
awareness and concern of theimpacts. In many casesitisthe
stakeholder concerns alone that make an activity environ-
mentally significant rather than the actual impacts them-
selves. Therefore, these criteria seek to ensure that any public
outrageis identified and addressed.

(f)  These criteria are consistent with those provided
under the commonwealth Environment Protection and
Biodiversity Conservation (EPBC) Act 1999, used to assess
whether a proposed activity will impact significantly on any
matter of national environment significance. In fact, Environ-
ment Australiaisvery familiar with the PIRSA criteria, asthe
criteriawere offered to the commonweal th for consideration
to adopt them under the EPBC Act during the recent bilateral
negotiations with the commonwealth.

(g Inclosing, | point out that these criteria have been
in use by the Petroleum Group within PIRSA for sometime
for assessing the level of environmental impact of seismic
drilling and pipeline construction activities. | can make
examplesof such assessments available either in committee,
or before, if honourable members wish meto do so, to enable
them to give further consideration to the matters which have
been referred to.

| hope that clarifies the issues raised by the Hon. Sandra
Kanck. If, as | say, there are other issues which need
clarification | will be pleased to endeavour to do so during the
committee consideration of the bill.

Bill read a second time.

DAIRY INDUSTRY (DEREGULATION OF PRICES)
AMENDMENT BILL

Adjourned debate on second reading.
(Continued from 30 May. Page 1182.)

TheHon. IAN GILFILLAN: The relentless march to
decimaterural regionsin Australiapresseson. Thishill isyet
another example of a crazy obsession with deregulation
which is having extraordinary penalties and destructive
impacts on our primary industries. The precedent is clearly
identified in what has aready happened to the egg industry.
| refer to an article in the News Weekly of 20 May this year,
headed ‘How deregulation cracked the egg industry’, which
states:

Seven years after it was deregulated, the Victorian egg market
isdelivering low returnsto farmersand high pricesto consumers. It
represents a redistribution of wealth upwards from producers and
customersto retailers and sharehol ders. Deregulation of the Victorian
egg industry in 1993 hasled to increased supermarket egg pricesto
consumers and reduced returns to farmers. According to one large
volume Victorian egg producer, Philip Szeppe, in 1993 farmerswere
being paid $1.32 for adozen 55 gram eggswhich then retailed in the
supermarketsfor $1.91. Australian Egg Industry Association figures
show that, in February this year, farmers were being paid 78.5¢ a
dozen for eggs—

compare that with $1.32 in 1993—
that retailed for $3.31 a dozen on supermarket shelvesin Victoria.

Compare that $3.31 with $1.91 under a controlled industry
in 1993. The article continues:

One egg producer near Bendigo, Robert Harrison, recently
featured in the media after the payment he received for the delivery
of 30 dozen eggs was one 45¢ stamp from hisegg buyer. Heisalow
volume producer now being forced out of theindustry. Mr Harrison
told the Weekly Times, ‘| don’t have much faith in deregul ation, and
| think the same sort of thing might happen in the dairy industry.
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How cruelly prophetic! The situation is, however, that the egg
industry in Western Australia and Tasmania remains
regulated. Notethis: Western Australiahasthe highest returns
to farmers and the lowest prices for consumersin Australia.
So, who iswinning under deregulation?

| cited the egg industry becauseit has been deregulated for
some years and it sets the pattern prophesied by the Demo-
crats in previous years as to the likely effect of mindless
deregulation. At this stage, it is important to reflect on the
numbersthat it is anticipated will leave theindustry. Thisis
not just scare mongering by some particular fanatical group
or people with a vested interest. | quote—

The Hon. T.G. Robertsinterjecting:

TheHon. AN GILFILLAN: | am indebted to the
supportive interjections from my colleague the Hon. Terry
Roberts, who has the cause of the rural dweller at heart and
proves that over and over again. | look forward to more
supportive interjections as | continue my contribution.

My federal colleague Senator John Woodley chairs the
Rural and Regional Affairs and Transport References
Committee of the Senate. He said in federal parliament:

The Democrats remain implacably opposed to deregulation. L et
me give you the reasons for that. Therewill be aloss of farmersfrom

rural Australia—according to ABARE, between 3 000 and 5 000
farmers.

Senator Woodley said further:

| asked the Department of Agriculture, Fisheries and Forestry
what their calculation was, and they admitted that there are probably
4 000 farmers who are ‘ vulnerable'—that was their word. * Vulner-
able' isasofter word than saying that 4 000 farmers are about to ‘ cop
it in the neck’, but ‘vulnerable’ was their word.

These arefigures from independent entitiesindicating that the
rich reward to the rural community for the deregulation of the
dairy industry is predicted to be a loss of 4 000 operating
dairy farmers. Senator Woodley said further:

The second reason why | remain implacably opposed to the
deregulation of the dairy industry isthat deregulation means aloss
of income for dairy farmers. | do not know if there are any excep-
tions. There may be one or two, but all of the indications, al the
evidence we received and everything that we have been told—

and | remind members that this is evidence received by the
federal committee chaired by Senator Woodley which came
down with the unanimous position of opposition to deregula-
tion of the dairy industry—

indicates that there will be aloss of income for dairy farmers, but not
for processors, not for manufacturers and not for supermarkets. In
fact, all of the money which will be lost to dairy farmers will be
transferred to the pockets of those who are in charge of processing,
manufacturing and supermarkets. The evidence we were given was
not denied at any point.

Senator Woodley also said:

Let me give you what the explanatory memorandum says. This
is what the government itself has written and it uses the ABARE
figures. | know that there is some dispute about those figures, but |
can only accept what the government itself putsin its own legisla-
tion. The ABARE figures say that the average restructure payment—

thisisthe restructure of the dairy industry—

will be $118 192 over eight years. That equals an average payment
to each farmer of $14 774 per year. But ABARE also calculates—
and it is in the explanatory memorandum—that the average fall in
income per year to each farmer will be $28 350. Even with the
package and an average payment of some $14 000, to each farmer
who receivesthat package therewill be aloss of $28 000-odd. If you
would like it in exact figures, it isaloss of $13 576 per year.
Averages are deceptive, but let me give you some real examples.
Dairy Farmers, which is one of the large cooperativesin Queendand,
inthe Courier Mail on 1 March 2000 announced that the increasein
the price of milk at theretail outletswould be another 9¢ alitre. This

followsan increase of 6¢ and 8¢ alitrein alittle over 12 months—a
total of 23¢ alitreincreasein theretail price of milk since deregulat-
ing post-farm gate last year. That was on 1 March 2000. The next
day, on 2 March 2000, a letter was sent to farmers in Queensland
telling them the price they would be receiving on 1 July 2000 for
their milk. Farmers in North Queensland—and that is the letter |

have—were advised that the price per litrefor market or liquid milk
would drop on 1 July 2000 following deregulation to 41.5¢ per litre,

adrop of around 17¢ alitre for market or liquid milk. So the next day
after the processor was announcing therewould be afurther increase
in the retail price, bringing the retail increases in a little over 12
monthsto 23¢ alitre, it wastelling farmersthat they are going to get
adrop of 17¢ alitre in the price they get for their milk.

Asthe Senator said:

That is outrageous. It is a scandal and there is no way | can
endorse that kind of market power being used in a bullying way
towards the people at the bottom of the heap.

| cannot put it any better. Suffice to say that the whole of this
committee felt similarly that deregulation would not be good
for the dairy industry. So, why do we have it? Why do we
have this mindlessimposition of deregulation asthoughitis
some religious faith that cannot be denied or modified?

This morning’s Australian identifies on page 4 a major
reaction against this move, sadly somewhat belatedly. Its
headline is ‘Dairy farmers churn for change’, showing the
Australian’s particular turn to cute headlines. The essence of
the story is:

Dairy farmersfacing financial ruin under deregulation yesterday
called for anational dairy industry with a quota system that would
cross state and territory borders. The newly formed Australian Milk
Producers Association claimed new evidence showed the dairy

industry in New South Wales and Queensland faced ‘total destruc-
tion” when full national deregulation goes ahead on 1 July.

The article further states:

The association, which represents 1 100 farmers, produced legal
advice from two senior lawyers, David Jackson QC and Professor
Michael Coper, Dean of Law at the Australian National University,
which said their proposal for cross border quota sales satisfied free
trade requirements. Resistance to deregulation has grown over the
past fortnight after farmers in New South Wales and Queensland
were quoted about half what they had previoudly received from milk
producers—about 27¢ alitre from about 53¢ alitre.

The Australian takes this issue very seriously and has made
ititslead and major story in the editorial. | will share with the
chamber some of theinference of the editorial becauseit has
adouble reflection, which really outlinesto my mind where
non-rural regiona Australiaremainsinsensitive to the impact
of, inthis case, the deregulation and other impacts of the so-
called free market—the economic rationaists policiesin the
Australian industry. | quote from the first paragraph of the
editorial, as follows:

The deregulation of the milk industry coming nationaly on 1 July
is supposed to provide immediate benefits for both producers and
consumers—hbut, in the short term, it seemslikely to do neither. The
price of milk in supermarkets has spiralled in the past two years,
rising more than 30 per cent (22¢ alitre) in New South Wales, for
example, while the price pad by the big dairy companies and
processors to dairy farmers not supported by quota schemes has
slumped. On the New South Wales north coast the farm gate price
of non-quota milk in the past week has been between 27¢ and 30¢
alitre—just over half the price of 54¢ alitre that farmers expect for
drinking milk produced under the soon to be abandoned quota
scheme, whilein Western Australiathe farm gate price has slumped
toaslow as21¢ alitre.

It must beg the question: who gains; whereisthewinin this?
Whether | find the quote in time | am not sure, but the
reflection partly was that thiswould be to enhance our export
capacity. Yet at the same time that this is being introduced
Bonlac is signalling that it will reduce the quantity of its
export product. We are on alose, loselose program, brilliant-
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ly introduced by a government and not too vigorously
opposed by the opposition on the basis that this philosophy
is the needed therapy for rural regiona Australia.

The final paragraph of the editorial reflects sadly the
partially blind view of theimpact on anideological basis. To
put agood spin on it, the last paragraph states:

The supermarket price, however, should not increase as the
national farm gate price of all milk is predicted to fall by up to 15¢
alitre. With deregulation Victorian farmers, who currently supply
only 7 per cent of drinking milk, are expected to provide up to 64 per
cent of the national milk market and put immediate pressure on their
New South Wales and Queensland counterparts who, with quotas,

enjoy about 33 per cent each of the national market. The dairy
industry is labour intensive.

| emphasis that: the dairy industry is labour intensive. It
provides jobs and keeps families in communities. It con-
tinues:

Thedairy industry islabour intensive and it employs more rural
workers than any other, so the demise of hundreds of small dairy

farms, particularly in New South Wales and Queensland, may have
asignificant social impact—

if it were not so tragic | would laugh—
on country regions where unemployment is already a problem.
But we do not take much notice of that. It concludes:

But overal we should welcome deregul ation—particularly if the
end of the federal government’s 11¢ per litre levy in eight years
lowers the supermarket price of milk.

Now I know why we are here and why the thrust of politics
and parliaments is orientated towards deregulation: so
supermarkets may lower their price after eight years. In the
meantime there is alevy on the price of milk that will fund
the program, the adjustment package, which is partly what we
are dealing with today in so far as the bill implements the
stage, as far as South Australia goes, for South Australian
producers to be recipients of part of the $1.63 billion of
payment.

The other advantages add up to an optional exit payment
of $45 000, which may or may not cover the debt level. Quite
clearly it leaves these people in these situations with an
anomalous calculation to make. Will they hang in in this
industry, will they sell or attempt to diversify to another
product and, having found that and got their own markets,
how long will that market remain untampered with?

TheHon. T.G. Roberts: Will they go to blue gums?

TheHon. IAN GILFILLAN: If we are talking of my
colleagues the dairy farmers, | hope they can find some
means of continuing with dairying because for many it has
been their life and they do it extremely well, and in the long
run it would be very rewarding if the New South Wales or
Queensland move to push for quotas is successful.

I do not know that there is much point in my putting in
more detail. We are small playersin the national dairy field,
producing just 6 per cent of the national total, soitishard to
describe ourselves as atail which hasthe potential to wag the
dog. That till does not diminish the impact on those efficient
and dedicated dairy farmers who have survived in South
Australia, and this for many of them will be the final straw.
Although the process appears to be irreversible, if we care
about rural regional Australiathelessonwemust learnisthat
deregulation is destructive. Deregulationisbuilt on piein the
sky principles, and the sad fact isthat many of our colleagues
are deceived by the rhetoric, deceived by the ideology, and
cannot see or are insensitive to the impact on the rura
regional communities.

Sooner or later we must confront the fact that there is
another parameter to our accepting the way rural and regional
communities work. Below a critical level the numbers of
people become an implosion to the point that they are no
longer communities. If that is what we are prepared to see
happen, without making efforts right across the board, and
looking at ourselves as one nation and caring about those
communitiesin those aress, that isthe inevitable consequence
and most of uswould have enough imagination to realise how
desertification of our rural communitieswould affect therural
regional areas of South Australia.

Itisour intention to oppose the bill. It isnot quite an open
and shut case, because the hill itself isinnocent in so far as
it cannot reverse the nationwide trend at this point. It is
important that our dairy farmers, who will benefit at least to
a degree from the adjustment payments, are not hindered in
getting that. | realisethat the bill will passthe parliament and
| hope that our vote will to a certain extent stand as the
conscience of this parliament, indicating to thefederal scene
and to the rural and metropolitan populations of South
Australiaand Australiathat the time has cometo say ‘N0’ to
any further deregulation of rural and regional industriesand,
if possible, to repair the damage which has been done to the
egg industry and which will now be inflicted on the dairy
industry. | indicate that the Democrats will oppose the second
reading of thishill.

TheHon. T. CROTHERS: | indicate that Independent
Labour will be supporting the government’s position on this
bill. | do so fairly reluctantly. | was here when we abolished
the potato and the barley boards. Since that time the quality
of potatoes that are on sale locally has fallen markedly.

TheHon. P. Holloway: The beer’s till okay from the
barley, though.

TheHon. T. CROTHERS: | do not know, as | am not
like you: | am a non-drinker now and have been since
February 1993.

An honourable member interjecting:

TheHon. T. CROTHERS: | am a reformed &l coholic.
| have noticed that; however, having said that, | am sure there
is no-one in the Council who would know better than you,
Mr President, the hardship experienced out therein regional
Australia—in no small measure, | might add, due to the
federal government and the Australian banking system.

You may recall, Sir, that on many occasions | have raised
with the Attorney-General the question of law asit relatesto
computers and particularly those that are used to access
international activity, you could say between all the states,
except Western Australia and New South Wales and the
federal government because of the proposed federa
government 12 month moratorium through the use of the
power it has over Telecom.

| listened with very considerable sympathy to what the
Hon. lan Gilfillan said but, at the end of the day, we must
understand that one of our two major milk processors
(whether it was Dairy Vale or Farmers Union) was several
years ago taken over; my learned colleague the Hon. Terry
Roberts says it was by National Foods. Since then an
overseas company based in Italy has been trying to take over
National Foods. | do not know what stage that takeover has
reached. Having said that, | think thisisthe only hope at all
for our dairy farmers here because of the size of our markets
and because of thefact that, if all the other states deregulate,
section 92 of the Constitution regarding free trade between
the states would prevent South Australia and its legislators
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from passing any law to protect themselves. | think it is an
exercisein futility to oppose this; it disturbs me deeply that
computerisation is having this impact on society, as |
predicted many times here. It is only in recent times that
people have been listening to me.

TheHon. M J. Elliott: Are you blaming Bill Gates for
this?

TheHon. T. CROTHERS: The gates have been closed
now; that is the problem. Because you did not listen to me
before when | warned you, the gates have been closed,
Comrade Elliott.

The Hon. T.G. Cameron interjecting:

TheHon. T. CROTHERS: Yes, Michael Elliott. It was
the socialisation that the Democrats were proposing in the
milk industry that led meto that Freudian dlip. So, as| was
saying, one of our two largest producers (I think it was
Farmers Union) was taken over by an interstate company. |
understand an offer has since been made by National Foods,
and | do not know what stage that has reached, but | do know
that, given that that producer isnow at best in interstate hands
and may be at worst in overseas hands, section 92 of the
Constitution prevents our doing anything but passing
legislation which mirrorsthat of the other states which have
chosen or will choose to do so.

It is an unfortunate fact of life that export is alifeline. |
wasreminded by my colleaguethe Hon. Mr Elliott the other
day (and heisquiteright) that dairying isthe fastest growing
rura industry in Australiaand isgrowing at an even quicker
rate than the wine industry in South Austraia. | well recall
when Britain entered the EEC, and | was one of the Cassan-
dras—the prophet of doom. Members will recall that
particularly in Tasmaniamany of our appletreeswereripped
out, and what do we find? We find that we cannot supply the
demand for Australian apples on today’s world market.
Likewise with the dairy industry, when most of its export
products went to Britain there was an assured market there
because of the preference that was given to commonwealth
goods and services prior to Britain’sjoining the EEC.

The dairy industry, as another member said, went down
the gurgler and, because they could not sell their product,
thousands of dairy farmers had no other option but to walk
off their land. Since that time things have changed, and | am
told it islargely dueto the dairy farmer who isthe president
of the Australian dairy farmers organisation. | am led to
believe by avery senior Canberraagriculture bureaucrat that
thisfellow isthe smartest man in agrobusinessin the nation.

An honourable member: Agribusiness.

TheHon. T. CROTHERS: | wasthinking of my Latin.

An honourable member interjecting:

TheHon. T. CROTHERS: Oh, forget it! You were never
educated enough to learn that. ‘Puer’: the boy; ‘pueri’:
juveniles. | am just remembering my Latin; | am not reflect-
ing on anyone's character.

TheHon. T.G. Cameron: What are we talking about?

TheHon. T. CROTHERS: What are we talking about?

The Hon. T.G. Robertsinterjecting:

TheHon. T. CROTHERS: Here we go; Farmer T.
Roberts conjugating ‘ Agricola : the farmer.

The Hon. T.G. Cameron interjecting:

TheHon. T. CROTHERS: Well, it depends how many
interjections| get. | well recall it went down the gurgler at the
time of the EEC, thanksto the presidency and the representa-
tion of this Queendland dairy farmer on their behal f—

Members interjecting:

The PRESIDENT: Order!

TheHon. T. CROTHERS: Sorry, Mr President; | got
carried away. Thanksto the behaviour of thisfellow and his
representation, he has convinced the Queensland—

TheHon. T.G. Cameron:; You're not going to take a
point of order?

TheHon. T. CROTHERS: Itisshewho isout of place;
that isthe only reason. Thanksto the position he took, he has
convinced the Queensland dairy farmers to agree to the
deregulation of the milk industry. He himself is a dairy
farmer. Queensland isin a parlous state, even though it has
alarger base population for marketing domestic milk than we
do.

The only lifeline we have, given the size of our popula-
tion, the paucity of it in different areas and, indeed, the
geographical size of the state, liesin the export market. If our
dairy farmersareto survive at al in the long term, it will be
because we have accessed the export market and accessed it
at a competitive price that will enable it to join the ever
increasing amount of milk and milk related products export
position.

| am reluctant to support the matter, but | realise that the
art of good governance does not lie in any bandaid, short-
term political fixes for whatever purpose. Good governance
liesin having alength and breadth of foresight that can see
right to the end of the tunndl, instead of having us jammed
half way down the tunnel, like the grand old Duke of York,
marching neither up nor down any particular hill.

The Hon. M.J. Elliott interjecting:

TheHon. T. CROTHERS: Or through peopl€e’s tunnel
vision. With those brief remarks and that little bit of physical
activity, for which | apologise, | indicate that Independent
Labour is supporting the government’s position.

TheHon.M.J. ELLIOTT: | want to make a very brief
contribution to this debate. | was the Democrats rural spokes-
person in earlier years and have watched the deregulation of
anumber of our primary industries. | have made the point on
anumber of occasionsthat regulation itself isnot aproblem,
although it is always appropriate that we revisit our regula-
tionsto make sure that they are the best model for the times.
[ find it quiteinteresting to look at industriesin Australiathat
have managed to survive change and those that have not.

In Australiatwo industries that have done amazingly well
in the circumstances over the years have been the car industry
and the dairy industry. The Labor government of someyears
ago—through John Button and his Button plan for cars and
through John Kerin, who aso had a plan for the dairy
industry—showed that you could have regulation for an
industry and regulation that allowed for change, which
anticipated changesin tariffsand changesin al sorts of ways
but being done in a very measured sense.

While so much of our secondary industry has been in
trouble, the car industry, although it has never had it easy, has
done remarkably well, certainly if you compare it with our
whitegoods industry, etc. It did so because what the car
industry had that no other secondary industry had was a plan.
It wasaplan not for deregulation but for constant assessment
of regulations and long-term vision, and allowing for steady
change. The dairy industry is the same.

Whilst it has not been particularly big in South Australia,
nationally the dairy industry is huge. It is much bigger than
thewineindustry, at least three or four times the size of that
industry, and itsexports are significantly larger than those of
the wine industry. In fact, right through the late 1980s and
into the 1990s, when the wine industry was quite proudly
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talking about its achievements in export growth, they were
being matched in percentage terms by the dairy industry.

The dairy industry was achieving 10 per cent growth a
year, compounding year after year, yet that was largely
ignored. That was an industry that was regulated. No dairy
farmerswere doing it easy, because the rules were changing
and the smaller dairy farmerswere progressively leaving, but
they were leaving in a very measured way. They werein a
position whereby they could make decisions about their
future, because they could see where things were heading.

The point | make isthat, all along, this highly successful
rural industry, probably the most stable of our rural industries
after that hiccough of the EC, has been aregulated industry.
Yet we have people telling us that industry will not succeed
without deregulation. There is no doubt in my mind that
thingswill get progressively and more rapidly tough for dairy
farmers, in particular. If you want a harbinger of what is to
come, just look in today’s paper at what has happened in the
fruit industry.

Two large operatorsin the fruit industry in South Australia
have been taken over by what is essentially an overseas
operation. One of those, Kangara, is avery large operation
that employs between 60 and 300 peoplein the Riverland. |
was quite familiar with that operation, having lived up there
for some years. It isahuge operation, yet the owner said, ‘It's
too hard for usto deal with the supermarkets.

If someone as big as Kangara was struggling with the
monopoliesthat we have, Coles and Woolworthsin particu-
lar, which have so much market share, what hope do dairy
farmers have in a deregulated market against only two
operatorsin the dairy industry? At the moment they have a
fixed farm gate price. That isgone: theindustry isderegul at-
ed. If Kangara cannot stand up to Woolworths and Coles,
there is no way known that our dairy farmers—

Members interjecting:

TheHon.M.J.ELLIOTT: They have been deserted.
This government and governmentsinterstate, on the basis of
rhetoric alone, have failed to see that regulated industry can
succeed and have taken one of the successful regulated
industries, one that should have been a model for other
industry, and gutted it. That is what they have done. They
have not gutted it today: it will take a couple of years. But
you will see growth and productivity stall as aconsequence.
And we can thank economic rationalists, idiots—

Members interjecting:

TheHon. M.J. ELLIOTT: The honourable member has
missed the point. Productivity has been growing dramatically
right through the last couple of decades under regulation. As
long as you constantly re-evaluate your regulation, that can
always happen. It is absolute lunacy. The government isjust
finishing off one of the last stable industriesin the state.

TheHon. K.T. GRIFFIN (Attorney-General): | thank
members for their contributions and thank those who have
indicated support for the second reading. The Hon. Paul
Holloway raised anumber of issuesin his speech, and | will
come back to them shortly. Obviously, we are dealing with
an issue of enormousimportance to the dairy industry and to
the communities and businesses dependent on dairy farming.
Itis, asthe Hon. Paul Holloway pointed out, an industry with
an impressive growth record over recent times.

The Hon. M.J. Elliott interjecting:

TheHon. K.T. GRIFFIN: Australia has been settled for
200 years: recent times can be decades. Nationally, thedairy
industry as awhole produces nearly $10 billion in domestic

and export sales, with exports running at about $2 billion
annually, about 13 per cent of total world trade. It isalso an
industry in which powerful forcesfor change are at play. The
diminishing number of farmers and the dramatic rationalis-
ation of the manufacturing sector in recent times is clear
testament to that.

Weall recognise that any mishandling of theissuesfacing
theindustry could result in significant economic harm to the
industry and severe hardship to the farmers and others
dependent on it. The Hon. Paul Holloway noted that 60 per
cent of dairy production in Australiatakes placein Victoria.
Victoriaisthe dominant dairying state, and that state’sdairy
industry and government have been at the forefront of
pushing for the deregul ation reforms we are now considering.

Indeed, the Victorian industry has vowed to deregulate the
industry regardless of whether or not a commonwealth
structural adjustment package is negotiated. The commercia
forces that Victoria will unleash when deregulation comes
into effect will be enormous, and it is important that the
South Australian industry is fully prepared when that
happens. Thisbill will not only ensure that South Australian
dairy farmers qualify for the commonwealth restructure
payments but will also ensure that they are able to meet the
competition from Victoria on equal terms.

| turn now to the issuesraised by the Hon. Paul Holloway.
The commonwealth has, in addition to the $1.63 billion dairy
structural adjustment program for dairy farmers, set aside
$45 million for regional assistanceto help rural communities
to adjust to dairy deregulation. | understand that the common-
wealth will release the criteria for the dairy regional assist-
ance program shortly.

As the honourable member mentioned, the agriculture
ministers have agreed to monitor and evaluate the impact of
deregulation in rura and regional communities, including the
effects on dairy farmers, dairy industry workers, and on
sectors dependent on the dairy industry. The ministers have
formed a high level commonwealth-state task force to
undertake this task. South Australia has a representative on
thetask force and will bein aposition to provideinformation
to the task force on the economic and social issuesthat need
to be addressed as aresult of the changesin the performance
of the industry. This will ensure that the $45 million dairy
regional assistance programisdirected at regional communi-
ties most in need and that South Australia will access these
funds to assist communities affected by dairy deregulation,
such asin the South-East.

| understand that the Deputy Premier has aready invited
the Dairy Legidation Reference Committee—a body of
people drawn from all sectors of the industry—to assist in
advising him on legidative reform issues and to report to him
on how government should work with industry to assist
farmers to cope with deregulation. | recognise that other
sectors of rural communities have a stake in this, and | will
ask the Deputy Premier to consider ways by which the rural
communities affected can be encouraged to seek this
important avenue of assistance.

The state government gives its assurance that these
amendmentswill not affect in any way the state’sdairy food
safety arrangements managed by the Dairy Authority of
South Australia. In this connection, | wish to clarify the
allegation made in the Hon. Paul Holloway’s speech that
dairy processors have improperly released information to the
dairy authority that is handling the dairy structural adjustment
program.
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| stress to the Council that the commonwealth’s dairy
adjustment authority isthe body charged with managing the
scheme, and people should not mistakenly identify the Dairy
Authority of South Australiaas being involved in this alleged
conduct. The Dairy Authority of South Australia has an
impeccablerecord of integrity and professional servicetothe
dairy industry, and to the wider South Australian community,
particularly inrelation to its handling of dairy food safety in
this state. It has had nothing to do with the dairy industry
restructure arrangements—

TheHon. P. Holloway: | was not suggesting that it did.

TheHon. K.T. GRIFFIN: The Hon. Paul Holloway
interjects that he is not suggesting that it did and | acknow-
ledge that. Asl said, the Dairy Authority of South Australia
has had nothing to do with the dairy industry restructure
arrangements that we are discussing here.

On the matter of the government approaching the
commonweslth with respect to the anomaly in restructure
payments to South-East farmers supplying Victorian facto-
ries, it is past the time when the cal cul ations for the payments
can be atered. The formulas for calculating farmers
entitlements to restructure payments are embedded in the
Dairy Industry Adjustment Act 2000 which passed through
federal parliament in March.

Itisalso important to recognise that these formulas were
put to the federal government and agreed by the industry at
anational level. While | sympathise with farmers disadvan-
taged by theanomaly, it issimply not appropriate for the state
government to talk to the commonweal th about having these
provisions changed.

This bill brings into effect an agreement between the
Australian dairy industry, the commonwealth government and
the states to deregulate the Australian dairy industry in a
coordinated and orderly manner. It has been requested by the
diary industry itsdlf at anational level and hasthe full support
of the Dairy Industry Council, the Australian Dairy Farmers
Federation and, at the state level, the South Australian Dairy
Farmers Association, milk processors, vendors and milk
haulers.

The dairy industry at all levels has been very concerned
that deregulation through a piecemeal removal of price and
supply controlsacross Australiacould cause dislocation and
hardship in the industry. The South Australian government
has doneall in its power to ensure that the changes that now
need to be made will be implemented under the best possible
conditions for the state’s dairy farmers.

Theindustry now has an agreement with the states and the
commonwedlth that dairy farmerswill be entitled to structura
adjustment assistance over the next eight years. It will deliver
to dairy farmersthe opportunity to assess and restructure their
businesses so that they can operate in a new deregulated
market environment. The result of this adjustment will be that
South Augtraia’sdairy industry will be more competitive and
will have its long-term future secured.

There are several other pointsthat need to be made about
the drivers of this deregulation. One, of course, is the
commonwealth requirement to comply with the World Trade
Organisation rules. That means dismantling federal domestic
market support schemes. There are commercial pressures
which will eventually overrun price and supply controls
imposed by the states and, as | have aready mentioned—

TheHon. T. Crothers: Isthat section 92?

TheHon. K.T. GRIFFIN: | am not sure: | will have to
ask. | have aready referred to the express intention of the
Victorian dairy industry, the Victorian Dairy Farmers and

Processors, to deregulate and compete aggressively for milk
markets nationally. In the face of that, we have no option but
to go down the path of agreeing with the arrangements
enshrined in this legidation, otherwise our industry will be
left behind.

The Council divided on the second reading:

AYES (12)
Crothers, T. Davis, L. H.
Dawkins, J. S. L. Griffin, K. T. (teller)
Holloway, P. Laidlaw, D. V.
Lucas, R. I. Roberts, T. G.
Schaefer, C. V. Stefani, J. F.
Weatherill, G. Zollo, C.
NOES (4)
Elliott, M. J. Gilfillan, I. (teller)
Kanck, S. M. Xenophon, N.
PAIR(S)
Lawson, R. D. Pickles, C. A.
Redford, A. J. Roberts, R. R.
Majority of 8 for the Ayes.
Second reading thus carried.
In committee.
Clause 1.

TheHon. IAN GILFILLAN: Having lost the vote on the
second reading, | indicate that the Democratswill not oppose
any of the clauses in committee and will not be seeking to
divide on the third reading.

TheHon. T. CROTHERS: Independent Labour, having
won the vote on the second reading, likewise will not be
calingfor adivision. | ssimply put that on the record aswell.

Clause passed.

Remaining clauses (2 to 8) and title passed.

Bill read athird time and passed.

STATUTESAMENDMENT AND REPEAL
(ATTORNEY-GENERAL'SPORTFOLI0) BILL

Adjourned debate on second reading.
(Continued from 4 May. Page 1035.)

TheHon. P. HOLL OWAY: The opposition supportsthe
second reading of the bill. | have filed two amendments
regarding the application for compensation and payment of
compensation by the Attorney-General, and | will address
those in a moment. Given the nature of this bill | intend to
proceed by briefly referring to al the acts intended for
amendment. First, there is the Associations Incorporation
Act. The opposition supports this amendment which simply
makes reference to new chapter 5A of the Corporations Law.

Secondly, thereisthe Crimina Law (Sentencing) Act. The
opposition supports the amendment which enables the
conversion of property into money, given the state’s powers
to seize or sell property to pay afine debt. Thirdly, thereis
the Crimes at Sea Act. The opposition supports the amend-
ments which seek to make thislegislation nationally consis-
tent. Furthermore, thisbill aso amends|egisation to prevent
the commencement of the new provision until all other states
legidation is enacted, including that of Queensland and the
Northern Territory.

Fourthly, thereisthe Criminal Law (Forensic Procedures)
Act. The opposition supports this amendment which seeksto
have forensic data kept when an offender is convicted of
another offence resulting from an aternative verdict. Fifthly,
thereisthe Election of Senators Act. The opposition supports
this amendment which makes the state act governing this
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matter consistent with the commonwealth’s Electoral Act
1988.

Sixthly, there isthe Evidence Act. The opposition supports
this amendment which enables locally employed staff
working in overseas Australian diplomatic offices to take
affidavits. The current provision only empowers certain
diplomatic and consular staff to do so. The opposition also
supports the amendments of the following acts: the Expiation
of Offences Act, the Magistrates Court Act, the Wills Acts
and the repeal of the Australia Acts (Request) Act 1999.

My amendment, which | think is self-explanatory, seeks
to address community concerns centred on avery public case
where, during the course of committing acrime, the perpetra-
tors of the crime were injured by the resident who was
seeking to protect himself. Inthiscase, theinjured criminals
were successfully compensated. | think there is a strong
community expectation that perpetrators of crime should not
be rewarded. | will have more to say on that amendment
when we debate it during committee.

| also indicate the opposition’s support for the amendment
that has been filed by the Attorney. Finally, the oppositionis
currently awaiting advice about one aspect of the bill—clause
6—and we may or may not support it or move amendments
toit at alater stage. We are happy for the bill to proceed to
the second reading, and when debate on it continues when
parliament resumes in several weeks we will have our
position finalised.

TheHon. J.F. STEFANI secured the adjournment of the
debate.

DEVELOPMENT (SYSTEM IMPROVEMENT
PROGRAM) AMENDMENT BILL

Adjourned debate on second reading.
(Continued from 25 May. Page 1141.)

TheHon.M.J. ELLIOTT: | rise to support the second
reading of the bill. The minister has pleaded that | make a
second reading contribution today so that the government can
digest some of the issues that | will raise during the four
weeksthat this chamber isnot sitting. Asamatter of course,
I like to have my amendmentsin somewhere near final shape
before | give my second reading contribution, and they are
not where | want them to be just yet. Whilst they have been
drafted, there is more to be included and a few things to be
changed, so | will indicate only those areas that are of
concern. As soon as | have the amendments in something
approximating final form, | will distribute copiesto the other
parties.

I will say at the outset that the Devel opment Act in South
Australia for the most part is a good act and really was not
needing substantial reform. There are always some people
who | guessare not happy with anything, and | am afraid that
there are some peoplein the development lobby who, if they
cannot get 110 per cent of everything they ask for, think that
theworld hasfallen apart because that is the way they expect
it to be. Yet anybody who looks at the development system
in South Australiaand comparesit with other stateswill find
that, with the exception of major projects, there are very high
approval rates.

I think there is a high degree of certainty as to what is
alowed and what is not. When people run into trouble and
they complain, it is when they apply for something which
perhapsis not complying and then get rejected, and then they

say that it isadreadful system. That is pretty well the basis
of asubstantial number of the complains that come through.
People ask for something that is not complying and when
they do not get it they think the system is crook.

Other than that, the areawhich really does need address-
ing, and | have said it consistently in this place, is the major
projects section. We have started to move in the right
direction in that ares—and | will come back to thislater on—
with the panels, which decide what level of assessment is
necessary. But | think we have stopped short. Just when we
were starting to get it right, we stopped short. But | will
return to that in a moment.

These changes have largely been driven by a very small
part of the development lobby, and in fact there is not a
significant part of the community saying that there needs to
be change. In fact, there are many what | would call success-
ful and reasonable developers in this state who are quite
outraged by the behaviour of some of their colleagues, some
of the most successful developersin this state who believein
working by the rules and that the rules are important.

| have had a number of conversations with these people
and they do not have complaints about the system asawhole.
In fact if they have problemsit is when governments tinker
with the system or try to work around it, in anumber of ways.
So, | really do not believe that most of what is being done
here is al terribly necessary to start off with. Having said
that, | am prepared to treat the bill asit is and seek to make
it work in a more reasonable fashion. A lot of my amend-
mentswill relate to public accountability and openness, and
it should not surprise people that | will be seeking to move
amendments along those lines.

| will indicate those areas where | have asked for amend-
ments to be drawn up, and if | start off with section 3.1 aim
to haveincluded in the objectives areference to ecologically
sustainable devel opment. That is something that the govern-
ment put in the Local Government Act 1999, and | think it
sitsquite reasonably in the objectives of thisparticular act as
well. Surely, if we are going to have a development act one
would hope and expect that one of the objectives would be
ecologically sustainable development. So | would hope and
expect that the government will not have a problem with that.

The next proposd is in relation to section 4(1). The
definition of development, | argue, should also include fish
farming in the coastal waters of the state. Thisisan issuethat
the Environment, Resources and Development Committee
haslooked at. | am referring to fish farming offshore. There
is an argument about whether or not it constitutes devel op-
ment.

TheHon. Diana Laidlaw: You know that a separate
aguaculture act is being devel oped.

TheHon. M .J. ELLIOTT: Well, that is not here; the
Development Act is here and the aquaculture act is not here
and has not passed through this parliament. So | am arguing,
as| recall the ERD Committee argued, that, indeed, regard-
less of an aquaculture act it should still constitute develop-
ment. | think it isgravely dangerousto try to take any sort of
development and say that that devel opment does not operate
under the development rules. There should not be a set of
rulesjust for oneindustry. There might be all sorts of reasons
for having an aguaculture act to do awhole lot of things but
it should not mean that that would justify aquaculture being
outside the Development Act. | would argue that alot of the
mistakes that were made occurred when DAC delegated its
authority to somebody €else. It hastaken that authority back;
it recognised that it was a problem. The Native Vegetation
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Council delegated its authority, and in fact the authority has
not been used at all, it has been abused and the law has been
broken. But to actualy try to takeit totally outside the system
I would find unacceptable. | believethat aguaculture, likeall
development, should be clearly covered by the Development
Act.

Clause 4 amends section 20, which dealswith del egations.
In view of some amendmentsthat | will be proposing to later
clausesto make devel opment assessment panelsand regional
development assessment panels more publicly accountable,
it is not appropriate that a council have the authority to
bypass this accountability and delegateits functions under the
Development Act to an unaccountable subsidiary under the
Loca Government Act 1999. Therefore, | believe that section
20(2)(a)(iii) should be deleted altogether.

Inrelation to clause 5(d) and proposed new paragraph (i)
of section 24(1), this givesthe minister awide new power to
prepare an amendment to a development plan having regard
to issues surrounding amajor development. Having indicated
my concern about the way major developments are already
being handled—mishandled, | would suggest, and not just by
thisgovernment but also by the previous government—I will
oppose this paragraph.

Proposed new section 25(16)—in clause 6 of the Bill—
gives the minister very broad discretion to make a devel op-
ment plan change unilaterally without consultation with either
the public or acouncil. | will be proposing to delete the words
‘without altering the effect of an underlying policy reflected
in the amendment’ and to replace that with the words ‘not
involving a change of substance’.

While | am on section 25 | do have a question about
subsection (6)(b)(v) which provides: ‘satisfies the matters
prescribed in the regulations’ . What is not clear to me at this
stage iswhether or not thisisreferring to existing regulation
making powers elsawherein the act or whether thisisanew
power for making regulations—which | do not see has been
justified in the context in which it currently appears. If itis
to be anew regulating power then | would like to have alot
more detail about what precisely is envisaged, otherwise it
would seem to be superfluous, in that elsewhere, if the
regulation making powers are there, that should be sufficient.

Inrelation to existing section 28, thisrelatesto aproposal
that | am putting forward as an additional amendment and
does not relateto what is currently here. The minister would
be aware that | have expressed concern about interim
development control and itsuse. | believe that in more recent
times the minister has used interim effect in the way it was
aways intended. Interim effect was intended to come into
effect immediately because something undesirable would
happen if it was not brought in.

TheHon. Diana Laidlaw: Or there was afear that it may.

TheHon.M.J. ELLIOTT: Or afear that it may. It was
certainly never intended that interim effect would be used to
alow something to happen, because it would be nonsense
then to alow the ERD Committee and then, after that, the
parliament to be able to disallow it. It is a nonsense to give
a power of disallowance but indeed to have empowered
something else to have happened before it was actualy
exercised. For example, some years ago when the previous
Labor government was in power it brought in an interim
effect for a development plan for the Mount Lofty Ranges,
but what they were trying to do was to stop a stampede of
people applying for various forms of development, and block
splitting etc., whilst the changes contained within the
development plan were being considered. It could have been

knocked out and the developments could have proceeded if
the government had re-evaluated their position.

| comparethat with another plan that had interim effect—
Craigburn Farm at Blackwood, which is now called Black-
wood Park. The government rezoned the land, rather
dubioudly using a power which covered land in more than one
council area. As| recall, 98 per cent of the land was in one
council area and 2 per cent in the other. Because a little bit
of unimportant land wasin Happy Valley—most of it wasin
Mitcham—the minister had the power to rezone it for
housing, and that immediately gave it interim effect. Within
an hour, the developer put in an application for a develop-
ment on this rezoned land. It then became a nonsense as to
whether the parliament thought it was a good or a bad thing
to have had adisallowance. | believethat the minister has not
used that power recently and is sympathetic to the view that
interim effect—

The Hon. Diana Laidlaw interjecting:

TheHon.M.J. ELLIOTT: Yes. | cannot remember a
case—certainly not in recent memory. So, | think the minister
believesthat that isthe right and proper way for the applica-
tion of interim effect, and | seek to spell that out in the act.

It is worth noting that the ERD committee has never
recommended that the parliament knock back a development
plan. On a number of occasions, it has written to ministers
suggesting change and, for the most part, | think ministers
have reacted favourably to that change. So, | think it will be
afairly rare event when the parliament does that. However,
as| said, it isanonsense for the parliament to have a power
that can actually be avoided. That was not the intention of
‘interim effect’, and no reasonabl e person would ever say that
it was. So, | will seek to have that inserted.

| refer now to clause 10 (amendment of section 29). As
with section 25(16), | will seek to delete some words and
insert others. New section 34(1)(b)(vi)(A) provides:

in the minister’s opinion the council, or a council for an areain

relation to which the regional development assessment panel has
been constituted (as the case may be), has demonstrated a potential
conflict of interest. . .
This provision seeks to take powers away from councilswhen
thereis a conflict of interest. There are times when govern-
ments have aconflict of interest. The government might have
aview that perhaps acouncil is not positive about something
and declare that the council hasaconflict of interest, ignoring
the very conflict that the government itself might have,
perhapsin relation to amajor development. Thisissomething
that governments should acknowledge—that they also are
capable of having conflicts of interest and may behave
according to those conflicts.

| refer to clause 14 (amendment of section 34). Thereis
arequirement that councils concur beforean RDAPis set up,
but what is not apparent isthat, having concurred to become
involved, can they get out again. The act is silent in this
regard. Onewould assumethat if it isintended that they can
opt in, then they should be able to opt out also. | will move
an amendment which will allow acouncil to make adecision
not to continue to be involved in a regional development
assessment panel. | think that makes sense: if you give one
right, you should give the other right also.

Whilst talking about conflicts of interest, regarding new
section 34(1)(b)(vi)(A), to which | just referred, | think it
should be noted that, whilst it might be believed that a council
has a conflict of interest because of apublicly stated position
on aparticular development, that deserves more attention. |f
adevel opment does not comply, why isit unreasonable that,
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at that point, there might be a political consideration which
leads to a development being knocked back? There is no
automatic right for something to happen if a development
does not comply. If that is the case, if council feels that the
majority of the community does not want something to
happen, why isit unreasonable for the council to react to and
state that view?

Itisone matter if council behaves badly about a comply-
ing development and rejects a devel opment that does comply,
but if the development isnot complying | would have thought
that the views of the public should be taken into account, just
asthey were taken into account in producing the zoning and
deciding what was complying in the first case. If they are
going to flex outside that complying area, surely the council’s
having aview, which almost certainly would reflect the view
of the community, would be reasonable.

I think it is a nonsense for a developer to say that it is
outrageous that the council should have aview in relation to
anon-complying development that, because the council has
expressed itsview, it isbiased, and that, therefore, the matter
has to be taken to someone else, who is not accountable and
who will sit in judgment on a non-complying development
and make a decision on behalf of the community about what
they are going to get or not get. That hardly seems right. |
argue that someone with a political view about a non-
complying development would be preferable.

| refer to clause 14 (amendment of section 34) and
clause 20 (proposed new section 56A). Regiond development
assessment panels and single council devel opment assessment
panels should both be required to hold meetings in public.
Provisions for open meetings should be similar to those
applying to councilsor council committees under section 90
of the Local Government Act. The Local Government Act
was passed recently. | believe thereis no good reason why the
same rules of opennessthat apply to local government should
not relate to development assessment panels. Surely the
public has aright to know on what basis a decision is made,
what the arguments are and what is considered when a
decision is made to allow something to occur or not.

The Hon. T.G. Cameron interjecting:

TheHon. M.J. ELLIOTT: That would betransparency.

TheHon. T.G. Cameron: You couldn’'t have that.

TheHon. M .J. ELLIOTT: The government eventually
accepted it or had it forced on it—I cannot remember now—
under the Local Government Act. It would be blatantly
inconsistent. These devel opment assessment panelswill not
be el ected by the public: they will be appointed and ultimate-
ly not answerable. If we do not know why they are doing
things and what evidence they are taking on board, thereis
no accountability or responsibility. They could be making
decisions about non-complying developments. That is
outrageous!

The provisions contained in new section 56A which apply
to single council development assessment panels should be
replicated in section 34 in respect of regional development
assessment panels. | refer specifically to the following:

1. Failureto declare aconflict of interest will constitute
aground for removing a member.

2. Accurate minutes must be kept.

3. Members of the public are entitled to reasonable access
to agendas and minutes.

4. A council must review (annually) the extent to which
its powers and functions are del egated to aregional develop-
ment assessment panel.

The Hon. T.G. Cameron interjecting:

TheHon.M.J. ELLIOTT: But it is interesting that
under this bill the devel opment assessment panels have those
rules but the regional development assessment panels do not,
yet they are more distant and remote from the people on
whose behalf they are making decisions. | presumethat isan
oversight; there would be an inconsistency in the legislation
otherwise.

Members of regional development assessment panels and
DAPs should be subject to the same conflict of interest
provisions applicable to councillors and council subsidiary
members as provided inthe Local Government Act. It might
also be necessary for the Loca Government Act to be
amended in a complementary fashion. Section 34 and
section 56A could then be amended to provide that the Local
Government Act does not apply to panels other than in
relation to these conflict of interest provisions.

| refer to clause 15 (amendment of section 35). It is not
appropriate that non-complying development may be
approved by the Development Assessment Commission
without the concurrence of council merely because the
development is‘of aprescribed kind'. It isquite possible that
of ‘aprescribed kind’ was not something the council agreed
to. Therefore, we should del etethereferencein the subclause
to section 34(1)(b)(ii) and, consistent with an earlier amend-
ment, also move to delete reference to existing section
34(1)(b)(vVi)(A).

Clause 17 inserts proposed new section 45A—aminister-
ial investigation of development assessment performance.
This entire section is unnecessary given the power in the
existing act for any person to seek enforcement or remedies
for abreach under section 85. The Democrats will opposethis
clausein its entirety.

The Hon. T.G. Cameron interjecting:

TheHon. M.J. ELLIOTT: Itisjust not necessary. Local
councils are ultimately answerable to their community.
Clause 19 inserts new section 50B. | will not move any
amendments but there is an issue worth considering here,
namely, that we should consider an environment protection
fund, afund to protect the environment to operate in the some
way as the car parking fund under new section 50A. |
congratul ate the minister—and she does not hear that too
often—on new section 50A, which insertsacar parking fund.
These car parking fundswill apply in ‘ designated areas’ . We
must confront problems of urban consolidation. | haveinthis
place advocated that we should be designating areasfor high
density development, development of the sort we are
currently seeing in the eastern part of Adelaide, just south of
Rundle Street. That sort of precinct isbecoming increasingly
attractive to many people and, as long as it is of sufficient
quality, those areas can be attractive throughout Adelaide.

For instance, aprecinct similar to that in the Glenelg area,
perhaps near Burnside Village, possibly around the Mitcham
railway station, as acouple of examples—areas where there
are shopping precincts, education is close by and there is
good public transport—is more desirable than having what
we are seeing in Adelaide at the moment where blocks are
being split into two or three and giving us the worst sort of
urban consolidation because everybody is dependent on their
motor car and services have to be upgraded throughout all
suburbs at great expense to everybody and placing great
strain on the transport infrastructure. If we can encourageall
new growth in Adelaide to occur in high density nodes, that
would be a good thing.

In the process we need to do things such as the govern-
ment has done in recognising in new section 50A that we
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haveto addressissueslike car parking. It isnot the only issue
that needs to be addressed. We need a fund of more broad
application which ensuresthat there are parks among thisand
that other infrastructure considerations may need to occur,
including how it will be financed. It should all be paid for
from a fund like the minister's car parking fund. A car
parking fund is a great idea, but it should have had much
broader application to allow usto do alot of other infrastruc-
ture development, particularly around dense urban consolida-
tion areas, which we should be encouraging. Perhaps the
minister could entertain that possibility. Thereisasubclause
herethat seemsto suggest that it could be used for some other
purposes, but it does not spell it out.

The Hon. Diana Laidlaw interjecting:

TheHon.M.J.ELLIOTT: Putting in wakways or
bikeways or various sorts of transport infrastructure are
obvious things. | also suggest even small amounts of urban
open space. If you want attractive dense devel opment, there
must be space within it, but how do you get it? It is no good
saying that each developer must set aside 10 per cent of the
land—that is hotch-potch stuff and does not work well. Even
at this late stage the minister might look at the car parking
fund and even call it a‘ development fund’, where car parking
and other things are clearly spelt out as things the fund can
be used for. That would be a real move forward. | have no
amendments proposed at this stage, although | am consider-
ingit.

Existing section 70 provides that the building safety and
fire safety provisions do not apply to any building owned or
occupied by the crown. This is unjustifiable and should be
deleted. If the government pleads that it cannot afford it, at
the very least the government should be prepared to insert a
sunset clause. Thereisno reason why government buildings
should be treated in afashion different from other buildings.
Either something is safe or it is not, and they should &l
comply with the same sorts of standards.

In schedule 1, clause 2 inserts new section 17C of the
ERD Court Act. This subclause has the potential to deter
legitimate third party appeals by making appellantsliableto
pay the inflated real costs of a proponents’ lawyers and not
merely therelevant court scale. This clause will be opposed.
If the community is to be involved in court cases, it will
aways be expensive for an individual and you should not be
caught in abattle of the deepest pocket, which appearsto be
what is being set up here. | imagine that the development
community and some lawyers will love it, but it is totally
inappropriate.

In schedule 2, clause 4 inserts new section 29(17) of the
Native Vegetation Act. That act is raided al the time. It
provides:

Deletethe words ‘ subj ect to such modifications or exclusionsas

may be necessary for the purpose or may be prescribed’.
These words are productive of uncertainty and allow the
Native Vegetation Act to be overridden by the executive. It
is inappropriate to have somebody else meddling in the
Native Vegetation Act, which is the effect of this schedule.
It may not be the intent, but it is the effect.

The Hon. Diana Laidlaw: We are trying not to apply
multiple times to different agencies.

TheHon.M.J.ELLIOTT: | understand the one stop
shop, but on my reading it is more than a one stop shop.
Sections 46B, 46C, 46D and 47 refer to major devel opments.
Public submissions should be invited on the proponent’s
response to EISs, PERs and DRs. | indicated when | began

that the one part of the principle act that needs review isin
relaion to major developments. Theintroduction of the panel,
which decides what level of assessment is necessary and
identifiesthe key issues, isastep forward. | have aview that
the panels set up there should see the assessment process
through from beginning to end. Having decided what are the
questions, they should also be the ones who analyse the
answers.

| have argued for along time that the assessment process
should befar moreinteractive. It should not be a matter of the
public being in the dark, suddenly a draft EIS hitsthe table,
you put in a response to that and that is the last public
involvement. The next thing that happensis that the environ-
ment assessment report comes out and that isthe end of it. |
cannot see how you can have proper analysis of issueswhere
the public, which includes many people who have qualifica-
tions that are as good as or in some cases better than the
people within the departments involved in the assessment
process, are shut out. The major devel opment process hasto
be transparent, interactive and independent. | believe that the
panels should be overseeing the whole process, not just the
beginning.

| think the government would be pleasantly surprised at
how well such a process worked. Such an interactive process
would be very similar to what happened when the govern-
ment set up aconsultative processin relation to the devel op-
ment at Mount Lofty. Anyone who talked to David Wotton
would say that he made only one mistakein the process, and
that wasto terminate it before the design stage got under way.
He believed that it worked extremely effectively up to that
point, but then he shut down the whole process. Frankly, | do
not think we got the best result at Mount L ofty. It istoo easy
to say that people are anti development. It is worth noting
that, when the devel opment was opened, significant figures
from the environment movement who had been opposed to
thefinal form of the development attended the opening. They
told me that they attended the opening because they wanted
to show support for what David Wotton had attempted to do,
and they thought it was important.

It was unfortunate that at that stage things had changed
and John Olsen gave a speech in which he bagged environ-
mentalists and said some quite outrageous things about how
they had opposed the development. Clearly, Olsen did not
know the full story and by then he had removed Wotton from
his position. That was tragic, because David had done
something for the government that was an absol ute beacon
for the way we can do thingsin South Australia. He acknow-
ledged that he got it wrong towards the end; if anyone cares
to ask him, | am sure he will say exactly that. It was done
almost correctly thefirst timebut it has not been tried again
since, and that is a great shame. Nevertheless, | will move
amendments to try to give some form to something that
resembles what David Wotton set out to do.

| am also proposing anew section to provide that devel op-
ments which require access to water in such quantities that
they require apermit under the Water Resources Act should
not be approved by any relevant authority until and unlessthe
proponent has secured a sufficient water allocation under that
act. Penultimately, schedule 1, clause 5 provides for the
amendment of the Roads (Opening and Closing) Act, so that
those who object to a road opening or closing as part of a
major project have the opportunity to air their views at a
public meeting. Thiswill be denied them if the mgjor projects
panel chooses a DR method for assessing the project. Under
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section 46(d) of the Development Act, there needs to be
provision for a public meeting in these circumstances.

| want to raise one last issue with the minister. The
minister would be aware that in just the past couple of days
two things have happened in the hills face zone which are of
great concern. The Environment, Resources and Development
Court has given an interesting interpretation that a mobile
phone tower isnot atransmitting tower but acommunications
tower. It might do other things as well, but it does transmit,
and | find it quite amazing that such an interpretation has
been made. Something must be done about that as a matter
of urgency. | would hope that the minister islistening to this,
because the minister should use any interim powers she has
in relation to mobile telephone towersin the hills face zone.

| am certainly prepared to move amendments when the bill
returns to this place in four weeks, but | have a feeling that
an awful lot of applications will roll in over the next four
weeks, and waiting for legisation could be too much.
Similarly, inrelation to horticulturein the hills, | would hope
the minister will act to ensure that horticulture cannot be
carried on in the hills face zone. That would be totally
inappropriate. The interpretation that was put on the olive
development by the ERD Court again has taken everybody
by absolute surprise. | hope the minister will use her powers
a least to have development planned by way of interim
effect, to tackle that issue. | think | have dealt with all the
issues that will be covered by my amendments. | have
indicated that, as soon as| amin aposition to circulate those
amendmentsto al parties and the Independents, | will do so.

TheHon. T.G. CAMERON secured the adjournment of
the debate.

TheHon. DIANA LAIDLAW: Mr President, | draw
your attention to the state of the Council.
A quorum having been formed:

ESTIMATESCOMMITTEES

A message was received from the House of Assembly
requesting that the Legidative Council give permission to the
Treasurer (Hon. R.l. Lucas), the Attorney-General (Hon. K.
T. Griffin), the Minister for Transport and Urban Planning
(Hon. Diana Laidlaw) and the Minister for Disability Services
(Hon. R. D. Lawson), members of the Legidative Council,
to attend and give evidence before the Estimates Committees
of the House of Assembly on the Appropriation Bill.

TheHon. R.I. LUCAS (Treasurer): | move:

That the Treasurer, the Attorney-General, the Minister for
Transport and Urban Planning and the Minister for Disability
Services have leave to attend and give evidence before the Estimates

Committees of the House of Assembly on the Appropriation Bill, if
they think fit.

Motion carried.

ROAD TRAFFIC (RED LIGHT CAMERA
OFFENCES) AMENDMENT BILL

The House of Assembly agreed to the bill with the
amendments indicated by the following schedule, to which
amendments the House of Assembly desires the concurrence
of the Legidative Council:

No. 1 Long title—After ‘Road Traffic Act 1961' insert:

and the Road Traffic (Miscellaneous) Amendment Act 1998

gl 200(2) gl ause 3, page 3, line 17—L eave out * $2 500" and insert:

No. 3 Clause 3, page 3, lines 19 to 31 and page 4, lines 1 to 7—
Leave out paragraph (c) and insert:

(c) by inserting after subsection (2) the following subsection:

(28) The expiation fee for an alleged offence against
this section where the owner of the vehicle is a
body corporate and the prescribed offence in
which the vehicle appears to have been involved
isared light offenceisan amount equa to the sum
of the amount of the expiation fee for such an
dleged offence where the owner is a natural
person and $300.;

(ca) by striking out from subsection (4) ‘A’ and substituting

‘ Subject to subsection (4d), a';

(cb) by inserting after subsection (4) the following subsection:

(4a) Subsection (4) does not apply where the owner of
thevehicleisabody corporate and the prescribed
offencein which the vehicle appearsto have been
involved isared light offence.;

No. 4 Clause 3, page4, lines 14 to 29— eave out paragraph (€).

No. 5 New clause, page 4, after line 29—Insert new clause as
follows:
199,g\mendment of Road Traffic (Miscellaneous) Amendment Act

4. The Road Traffic (Miscellaneous) Amendment Act 1998 is
amended by repealing sections 6 and 7.

Consideration in committee.

The Hon. DIANA LAIDLAW: All members have been
given the schedule of amendments made by the House of
Assembly. They were moved by the government on the
understanding that they had the support of the Labor Party
and the Independents in the other place. Members may recall
that, since the bill left this place, some members of the
Liberal Party, particularly, have highlighted concerns about
the arrangementsfor an offence by abody corporate in terms
of running red lights and being detected by ared light camera.

Following somediscussions, | conceded that there was not
a provision in the bill for bodies corporate to expiate the
offence. There certainly is a provision for individuas to
expiate the offence and, when we looked at interstate
practice, we found that there is provision in the other states
to expiate the offence. It was seen as reasonable on those
grounds that the bill should be amended to provide such a
provision. The bill returns to us with an expiation fee
provision for body corporates.

My colleagues al so discussed with me what the expiation
fee should be for a body corporate. | discussed this matter
with members of the Labor Party and the Independentsin the
other place, and it was seen that it should be higher than for
individuals. The individual expiation feeis$199, whichisa
standard expiation feefor aroad traffic offence for individu-
als. It should be higher on the basis that, regarding red light
camera offences, the bill provides that there should be not
only an expiation fee but also three demerit points. However,
it isimpossible to assign demerit pointsto abody corporate,
and therefore it would have been wrong to provide that the
expiation fee for an individual and a body corporate was
exactly the same when the individual also has three demerit
points deducted. Therefore, the provision before us sets the
expiation fee for abody corporate at a higher level than for
an individual—at $499, or $199 for the individual plus a
further $300. Essentialy, it is $100 for each demerit point
that an individua would get for offending.

In addition, the amendments provide that, if the police see
astandard of practice by acompany in running ared light but
that company pays off the offence by an expiation feeand is
not seen to be devel oping within its business a practice that
would identify the driver, then the police can choose to
prosecute for that offence. In that instance, the maximum
fine, as provided in the amendments, would be $2 000. This
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islessthan the origina maximum fine of $2 500 as provided
when the bill l€ft this place.

That is the essence of the amendments which were made
inthe other place and which are now before us. As| say, they
were devel oped with goodwill. Theissuesraised in the other
place were not about the principal issue of whether there
should or should not be demerit pointsfor red light cameras,
because that was agreed by all parties: it was about the detail
in terms of penalty provisions for abody corporate.

| am pleased that there was unanimous support for this
series of amendmentsin the other place, and | hopethat they
will gain support in this place, too. | spoketo the Hon. Sandra
Kanck a few moments ago. She speaks for the Australian
Democrats on transport matters, and she indicated to me that
she will support the amendments made in the other place as
detailed in the schedule before us.

The Hon. P. HOLL OWAY: The oppositionwill support
the amendments.
Motion carried.

STATUTESAMENDMENT (LOTTERIESAND
RACING—GST) BILL

Received from the House of Assembly and read a first
time.

GAMING MACHINES (MISCELLANEOUS)
AMENDMENT BILL

Received from the House of Assembly and read a first
time.

ADJOURNMENT

At 5.50 p.m. the Council adjourned until Tuesday 27 June
at 2.15 p.m.



