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ThePRESIDENT (Hon. J.C. Irwin) took the chair at 11
a.m. and read prayers.

TheHon. K.T. GRIFFIN: Mr President, | draw your
attention to the state of the Council.

A quorum having been formed:

STANDING ORDERS SUSPENSION

The basic elements of a pyramid scheme will be:

- Aperson makes a payment to a participant in the scheme to
participate in the scheme; and
The payment is substantially or entirely induced by a promise
to the new participant; and
The promise is that the new participant will be entitled under
the scheme to receive a payment; and
The payment is a payment in relation the introduction to the
scheme of another participant.

The prohibition will extend to participation in a pyramid scheme

and/or inducing or attempting to induce a person to participate in a
pyramid scheme and a breach of either of these prohibitions will
constitute an offence and attract a penalty.

Defence provisions

Section 88(1) provides a defence to a person charged with an offence

TheHon. K.T. GRIFFIN (Attorney-General): | move:

That standing orders be so far suspended as to enable petitioﬁ

the tabling of papers and question time to be taken into considerati
at2.15 p.m.

Motion carried.

under the Act if they can establish that they ‘reasonably relied on
formation supplied by another person’. (Bilmore v Poole-
unden, the court found that ‘information’ extended to legal advice.
Accordingly, the defendants had that defence available to them.

The amendment simply re-words section 88(1) such that the

construction upon which the defendants relied can no longer be

sustained.

FAIR TRADING (PYRAMID SELLING AND
DEFENCES) AMENDMENT BILL

TheHon. K.T. GRIFFIN (Attorney-General) obtained

| commend this bill to honourable members.
Explanation of clauses
Clause 1: Short title

This clause is formal.

Clause 2: Commencement

leave and introduced a bill for an act to amend the Faifrhe measure will be brought into operation by proclamation.

Trading Act 1987. Read a first time.
TheHon. K.T. GRIFFIN: | move:
That this bill be now read a second time.

| seek leave to have the second reading explanation insertg

in Hansard without my reading it.
Leave granted.
This Bill amends thdrair Trading Act 1987 by replacing the

existing pyramid selling section with new, clearer provisions, and by?

Clause 3: Insertion of heading

This is a consequential amendment.

Clause 4: Repeal of s. 70

e provision of the Act dealing with pyramid selling is to be

laced with a new set of model provisions based on a ‘plain

English’ rewrite gee clause 5).

Clause 5: Insertion of new subdivision

It is proposed to enact a new set of provisions relating to pyramid
elling. It will continue to be illegal to promote or take part in a

tightening the defences available to those prosecuted for offencdyramid selling scheme. New section 74C provides that a pyramid

under the Act.

Two separate precipitants have givenrise to consideration bei
given to the need to re-draft the pyramid selling provisions in th
Fair Trading Act 1987.

selling scheme is a scheme by which, in return for a payment by new
rticipants (a participation payment), the prospect is held out to
em of obtaining a payment (a recruitment payment) for the re-
cruitment of further participants in the scheme. However, as provided

A national audit of inconsistencies and deficiencies in consumepy subsection (1b), the participation payments must be ‘entirely or

protection law initiated in 1996 by the Commonwealth identified theS

pyramid selling provisions in th&rade Practices Act 1974 and State
fair trading Acts as unclear and difficult to follow.

ubstantially induced’ by the prospect of the recruitment payments.
New section 74D sets out some criteria for determining what is a
‘substantial inducement’, especially in the context of marketing

Accordingly, in December 1999, the Standing Committee ofSChemes.

Officials of Consumer Affairs requested the Parliamentary Counsels’

In order to assist in an understanding of these provisions, the

Committee to undertake a re-drafting of the prohibition of pyramidfollowing examples describe different schemes so as to illustrate the

selling provisions in thd@rade Practices Act 1974, with a view to

factors relevant to determining whether a scheme is a pyramid selling

the Commonwealth making amendments and States and Territori§gheme. (These examples are not exhaustive illustrations of how

following suit in relation to their respective fair trading Acts.

these provisions might work.)

Separately, the decision of the Supreme Court of South Australia, Example 1—Non-marketing scheme

in Gilmore v Poole-Blunden (1999) 74 SASR 1 identified, in the

Slver dollar scenario

context of a prosecution under the pyramid selling provisions, thd he_silver dollar scenario is promoted by SDS Pty Ltd. Frank

need to amend the general defence provisions und€ath@rading
Act 1987 (and theTrade Practices Act 1974 and other State fair

participates in theilver dollar scenario by obtaining a ‘silver card’
(theoriginal card) from Emma.

trading Acts) if the unintended consequences of those provisions to  The original card has a list of five numbered names on it: (1)
be avoided in the future. In that case, the defendants successfully Alice; (2) Bruno; (3) Carla; (4) David; (5) Emma.
relied on the fact that they had received legal advice to the effectthat Frank must make a total payment of $60 (tbeticipation

the pyramid scheme in which they were involved was lawful, to
avoid conviction.

In October 2000, in light of the decision @@ilmore v Poole-
Blunden, the Standing Committee of Officials on Consumers Affair

payment for s. 74C(1§a)) to participate in the scheme: $20 to

SDS Pty Ltd; $20 to Alice (at no 1); and $20 to Emma (at no 5).
In return, SDS Pty Ltd gives Frank three silver cards for the
recruitment of further participants. The names on the original

card obtained from Emma have all been moved up, with Alice’s
name removed, as follows: (1) Bruno (2) Carla (3) David; (4)
Emma; (5) Frank.

extended the brief given to the Parliamentary Counsel's Committee
to include a review of the general defence provisions to avoid such
an outcome in the future. The Parliamentary Counsel’s Committee

delegated the task of re-writing the provisions to the ACT Parlia-
mentary Counsel.

The amendments will be introduced into other Fair Trading Acts
interstate and thé&rade Practices Act 1975 shortly.

Pyramid selling provisions
The current pyramid selling provisions are contained within section
70 of theFair Trading Act 1987. The proposed amendments simplify
the language of section 70 and clarify its application without altering
the intent of the section. .

The pyramid selling scheme provisions will be amended to
clarify the definition of such a scheme, a participant in it and what
is meant by a ‘payment’ made in the context of such a scheme.

The prospect is thus held out to Frank of obtaining two payments
(recruitment payments for s. 74C(1§b)) for the introduction of
further participants:
$60 ($20 x 3) for the introduction of each of three participants
directly by Frank himself; and
almost $5 000 (potentially) on Frank's name reaching no 1
position (by the chain of further recruitment initiated by
Frank’s three recruits).
The silver dollar scenario is pyramid selling scheme if, as
indicated by these facts, participation payments by new partici-
pants are entirely or substantially induced by the prospect of their
receiving recruitment payments.
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Example 2—Marketing scheme for personal development

workshop
Personal enrichment plan
Georgi is attracted by a scheme (thersonal enrichment plan)

promoted by PEP Pty Ltd. Through the plan, PEP Pty Ltd holds out
the prospect that if Georgi joins the plan, he will receive payments

for recruiting other members to the personal enrichment plan, and
for the recruitment of still further members by those recruits, and so
on (recruitment payments for s. 74C(1jb)).

Georgi is told that he must pay $2 000 to attend a 1-day personal
development workshop presented by Hui, the author of a popular
self-help book.

This is theparticipation payment for s. 74C(1§a).

This is also a payment for a service (supplied by Hsag6.

74D(1)).
A comparable workshop in personal development with no
recruitment aspects, and no connection with the personal
enrichment plan, is offered by Raoul, an expert psychologist, for,
a payment of $500 from each participant.
The fee required for attendance at Raoul’s workshop, compared
with the payment for Hui’s workshop, indicates that—

the fee of $2 000 for participation in the personal enrichment

the participation payment may be ‘entirely or substantially
induced’ by the prospect of recruitment paymersee s.
74D(1)a)).
Sally joins the discount dress club. As a member, Sally is entitled
to the discounts, whether or not she recruits further members.
But when she attends a workshop for new recruits, run for DDC
Ltd by a company known as DDC Training Ltd, it is indicated
that in trying to recruit members to the discount dress club, Sally
shck)uld mention this only if the prospective member specifically
asks.
- DDC Training Ltd recommends that the response to such a
question should emphasise the prospects of recruitment pay-
ments rather than the benefit of the discounts.
The lack of promotional emphasis given to the possibility of
participating without recruiting further members also
indicates that the participation payment may be ‘entirely or
substantially induced’ by the prospect of recruitment pay-
ments éees. 74D(1]b)).
The discount dress club is pyramid selling scheme if, as
indicated by these facts, participation payments by new partici-
pants are entirely or substantially induced by the prospect of
receiving recruitment payments.
Example 4—Marketing scheme for garden products

plan may not bear a reasonable relationship to the value &reen fingers foundation

Hui's workshop; and thus

Gr

aham becomes a member of a scheme @reen fingers

the participation payment may be ‘entirely or substantially foundation) that requires the purchase of garden products from the

induced’ by the prospect of recruitment paymersse s.

74D(1)a)).

The small print of a promotional brochure given to Georgi states
that he may attend Hui’s workshop (by paying $2 000) without
joining the plan).

But Georgi is not told this by anyone associated with the plan:

The lack of promotional emphasis given to the possibility of

paying for attendance at the workshop without joining the

plan also indicates that the participation payment may be

‘entirely or substantially induced’ by the prospect of recruit- -

ment paymentssée s. 74D(1]b)).

The brochure does make it clear, however, that payment for
attendance at the workshop would not of itself entitle Georgi to
membership of the personal enrichment plan. There are two
further conditions, as follows:

Actual attendance at the course and award of a course

completion certificate by Hui.

Pagjyment of an additional $300 ‘application fee’ to PEP Pty

Ltd.

Approval at an interview with an officer of PEP Pty Ltd.
These additional membership conditions do not prevent the plan
from being characterised as a pyramid selling schesee .
74D(3)0)).

The personal enrichment plan ipyamid selling schemeif, as
indicated by these facts, participation payments by new partici-
pants are entirely or substantially induced by the prospect of re-
ceiving recruitment payments. .
Example 3—Marketing scheme offering discounts

Discount dress club

Sally is given a brochure by a friend inviting her to participate in a

scheme (theliscount dress club) by paying a $200 membership fee
to DDC Ltd, the promoter of the scheme ({baticipation payment).

promoters, GFF Ltd, to a minimum value every three months.

Graham becomes a member by agreeing to buy garden products
from GFF Ltd to a required minimum value of $50 each quarter
from the catalogue (a supply of goods for s. 74D(1)) (the $50 per
quarter is theparticipation payment).
As a member of the foundation, Graham is entitled to a small
commission on the sale of garden products by the foundation to
other foundation members whom he recruits. Thisriscauit-
ment payment.
The prices of the garden products are on the high side, but
comparable to the retail price of similar products of comparable
quality available elsewhere. In addition, special deals are offered
to members to allow them to obtain some products more cheaply
than through retail outlets. These facts indicate that—
the participation payment may bear a reasonable relationship
to the value of the garden products; and thus
the participation payment may not be ‘entirely or substan-
tially induced’ by the prospect of the commissions (the
recruitment payments).
The green fingers foundation is promoted with most emphasis on
the garden products available through the scheme, and the special
deals available. The entitlement to the commissions is presented
as an additional, but not essential, benefit from membership.
The promotional emphasis given to the marketing of garden
products also indicates that the participation payment may not
be ‘entirely or substantially induced’ by the prospect of re-
cruitment paymentssée s. 74D(1)b)).
The green fingers foundation is ngpyramid selling schemeif,
as indicated by these facts, participation payments by new
participants are not entirely or substantially induced by the
prospect of receiving recruitment payments.
Clause 6: Amendment of s. 88—Defence

This amendment addresses the decision of the Supreme Court in

The brochure states that if Sally joins the discount dress clubGilmore v Poole-Blunden. In particular, the majority of judges in that
DDC Ltd would pay her commissions if she recruits four further decision found that the reference to ‘information’ in section 8&{1)
members of the club, and for further recruitment by each of thosef the Act extended to legal opinions. In order to exclude this
members, and so on. These egeruitment payments. interpretation, the relevant paragraph is to be combined with

The commissions are partly in cash (financial benefits) angdaragraptfa), and to refer to ‘a mistake of fact caused by reasonable
partly in the form of reinvestment in the discount club (non- reliance on information supplied by another person'.

financial benefits, potentially entitling Sally to further
commissions). Both angayments for s. 74A
The $200 payment would also entitle Salty & 1 per cent

Clause 7: Corporations Law amendments

Schedule
The opportunity is to be taken to revise references taCibrgora-

discount on purchases from a small chain of five dress shops.tions Law.

The $200 is garticipation payment for s. 74C(1}a).
The $200 is also a payment for a service (the discose®q.
74D(1)).
There are no directly comparable discount schemes currently
operating with which to compare the discount dress club scheme.
But the fact that the discount is small, and limited to a small
chain of shops, indicates that—
the payment of $200 for participation in the discount dress
club may not bear a reasonable relationship to the value of the
discount; and thus

TheHon. T.G. ROBERTS secured the adjournment of

the debate.

STATUTESAMENDMENT (ROAD SAFETY
INITIATIVES) BILL

In committee.
(Continued from 23 October. Page 2417.)



Thursday 25 October 2001 LEGISLATIVE COUNCIL 2461

Clause 8. reasonable balance between the issues of road safety and
The Hon. SANDRA KANCK: | move: saving lives, and the issues of informing the wider public at
Page 6, line 7—Leave out paragraph (b) and insert— times when we know it is most dangerous on the roads, that
(b) the driver of a motor vehicle in a prescribed area betweens, when many people are on the roads, such as during school
prescribed times for that area, holidays, public holiday periods and four other periods

I move this amendment although the substantive part of mpominated by the Police Commissioner and the minister.
amendments follows. This will be a test clause on the other This is not open slather mobile random breath tests, where
amendments. What | am attempting to do in the substantivat any time people can be picked up and breath analysed. This
amendment is to further restrict the application of mobileis at prescribed periods, and | highlight that no other state has
random breath testing. The way that | would see it operatinghe restrictions that we are suggesting be introduced in this
is, first, notification in a statewide circulation newspaper ameasure. We have restricted this measure, notwithstanding
least 48 hours before the mobile random breath testing woulidhe fact that no other state or any administration, whether
be instituted. In that notification in the newspaper, the policd.iberal, Labor or Coalition, has identified one issue in
would have to describe the area in which they intended toelation to civil liberties. No minister or shadow minister for
apply the testing. | am, of course, aware of the possibility thatransport in any other state has raised the issue of civil
that could be done in such a way as to bring in all of the statéberties and yet they provide for open slather for mobile
at one time, but it would certainly make it a little bit more random breath tests, and they have done so for years. What
restrictive. The police would have to be very determined tove are doing in this state is catching up to what has been
get around what we are trying to achieve here in terms of civitegarded in other states as very important not only as an
liberties. educative measure but also as an enforcement measure.
The Hon. T.G. Cameron interjecting: We are simply catching up, but we are doing it in a limited
TheHon. SANDRA KANCK: Civil liberties—I do not  fashion, which is—
know that the Labor Party even understands it, and it TheHon. T.G. Cameron: Blindly following.
certainly seems that the Liberal Party does not. | put on the TheHon. DIANA LAIDLAW: That is a silly comment.
record in my second reading speech that | believe that thi§ we were blindly following, we would have had open
power will allow the police to discriminate against young P-slather, as in every other state. We have tailored this measure
plate drivers and against people of Aboriginal descent. to what | regard as an important consideration, and that is
remain convinced that is the case and the reason that | aawil liberties. As | said, | knew that it would be an issue in
moving this is to restrict those police powers. this place, but itis also an issue for me and the government.
TheHon. DIANA LAIDLAW: lindicate to the honour- What is important about road safety in future is not necessari-
able member that, although one of her ‘powerful’ argumentdy to have open slather measures that apply every day of the
in moving this amendment is that the measure wouldveek, and an enforcement regime. It is important that we
discriminate against young P-plate drivers, the honourableducate the community so that there is a community ground-
member would be aware that, for a P-plate driver, no bloodwell against the high cost and personal tragedy of road
alcohol level is to be detected at any time. If there was angleaths and injury. That is what this is about—educating the
detected alcohol, they would automatically lose their P-plateublic in relation to drink driving as well as enforcement.
gain demerit points and lose the ability to drive. They should What all honourable members have said in this debate, as
be very conscious at all times that there is no drink driving recall, is that a very large issue in the education of the
tolerated on an L-plate or a P-plate. Therefore, | do not sepublic is the understanding that there is an effective deterrent.
that one could argue that this would discriminate againstVe know, from past records of death and injury on our roads,
young P-plate drivers. If they were picked up and testedhat certain periods are much more dangerous than any others,
positively to alcohol, they would, very obviously, be breakingand we are focusing our deterrence—
the law. My view is that that should not be tolerated and it TheHon. T.G. Cameron: Where is the evidence of that?
should not be described as an instance of discrimination.  TheHon. DIANA LAIDLAW: Where is the evidence?
| oppose the amendment and, while | have enormous TheHon. T.G. Cameron: You have not put it forward.
regard for the Hon. Sandra Kanck on most occasions for the TheHon. DIANA LAIDLAW: The member was a
passion of the argument and the reasoning behind thahadow minister of transport, and | assumed that he would
argument, | think it is a cheap shot to say that the governmeritave been informed—
does not have regard for civil liberties. The way inwhichwe TheHon. T.G. Cameron: Where is the evidence?
have deliberately structured this amendment highlights that The Hon. DIANA LAIDLAW: The member did not ask
we have focused it on the objective that we have stated, arfdr the evidence during the second reading, but | can
that is road safety. In doing so we have had regard to the civprovide—
liberty concerns which | hold, which my party holds and  The Hon. T.G. Cameron interjecting:
which | knew would be expressed in this place. TheHon. DIANA LAIDLAW: | will provide that. |
Every road safety measure that we have ever introducedighlight that it is a known fact, and | can obtain the informa-
over the last decade has been, and in every instance in tkien, if the member needs it, in terms of Easter, Christmas and
future will be, a trade off between road safety and civilholiday periods. Itis true, and that is why today we have the
liberties. All road safety measures will be a trade off withmajor public relations campaigns focused on these days, and
civil liberties in some form, at some stage, and members at is why we are limiting the application of mobile breath tests
parliament have to understand that, whether itis lives, injuryo the periods of highest risk in terms of road death and
and the well-being of people generally, or whether weinjury. In addition, we are nominating four other times of the
balance the issues of lives, injury, health-related costs angkar.
human trauma with those of civil liberties. | would argue very | have an amendment on file (about which honourable
strongly that what we have done here with these amendmentsembers have been advised; it was circulated some time
to the act that the government has introduced gives a fair arajo), which will require that those four additional periods are
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publicly advertised, at least two days before the commence- TheHon. DIANA LAIDLAW: | am not getting testy. |
ment of each prescribed period, in a newspaper circulatingm asking the member—
generally throughout the state. As all honourable members TheHon. T.G. Cameron: Don't get angry because you
would know, anything to do with road safety is generallydidn't know the answer to a question.
taken up by the media—radio, television and newspapers. | The Hon. DIANA LAIDLAW: | am asking the member
have no doubt that the interest in road safety generally take have regard to his responsibilities in terms of road safety,
by the media will ensure that the stipulation that the preand to acknowledge that the government has had regard to
scribed periods must be advertised will, in fact, have a veryiyil liberties. The member may not think that we have had
strong ripple effect in terms of education across thesyfficient regard, but that is his move. As | said, we have
community. | have moved that amendment in the light ofiimited it to what applies, and what has applied for many
comments that were made during the second reading debaiars, in all other states.
TheHon. T.G. Cameron: Do we have that on file? We have support for this measure from the AMA Road
TheHon. DIANA LAIDLAW: Yes, that was putonfile - gatety Committee, and we have support from Jack McLean
about two weeks ago. | have also added a further amendmegty the Road Accident Research Unit. Although we have
that was placed on file yesterday, because another mattglinnort from the RAA, it highlighted the need to advertise the
came to my attention. prescribed days, and we have accommodated that. We have
The Hon. T.G. Cameron interjecting: , strong support from the Motor Accident Commission—and
TheHon. DIANA LAIDLAW: No, in my summing Up  that is a big issue, as all honourable members would know,
of the second reading | mentioned that | had the amendmey terms of premiums. We have support from the Law Society
on file at that stage. That is generally what | want to indicaty soyth Australia—and it would always be interested in the
in terms of the government's consideration of this amendzyj| iperties issue. We have support from People Against
ment: first, its road safety focus; and, secondly, its balancgyiny Driving and, generally, from all other ministers of
of issues relating to civil liberties. _ transport and shadow ministers of transport across the nation.
I mentioned in my second reading explanation that, whef o confident that we are taking the right course of action
rural road safety issues were generally considered by thg this measure. | oppose the amendments being moved by
Environment, Resources and Development Committee of th@e Hon. Sandra Kanck in terms of prescribing the area in

parliament some time ago, the committee considered the isSygms of the number of days when this measure will apply.
of mobile random breath tests and was conscious then that The Hon. T.G. Cameron interjecting:

they should be advanced, as long as the parliament took The Hon. DIANA LAIDLAW: It is hard to actually

account of civil liberty protections. This measure does as th .
committee recommended. In speaking to the tabling of thaﬁeaCh Mr Cameron to listen to the grounds for an amendment,

ERD Committee report on 9 December 1998, the Hon Mikg% opposition, because he will not stop talking to himself.
Elliott, who was a member of that committee, said: hat | would say is that we do not prescribe where random

As | h il libert tocti bil breath test stations are to operate and we do not have grounds
s long as there are proper civil liberty protections, mobile ; ; w
random breath testing is really a necessity if we are to tackle drinlﬁorr} reasona?lle belief that a person has been ﬁrlnk drlv!ng
driving in country areas. when we pull someone over to a random breath test station.

To that | say, ‘Hear, hear! | strongly endorse that sentimentl, do not think that in this 'nStance.We need to actually—
The Hon. T.G. Cameron interjecting:

and that is why we have given proper regard to civil liberty .
protections. First, we have limited the number of periods TheHon. DIANA LAIDLAW: Yes, | have been through
where it applies—it will not apply 365 days of the year, 242 random breath test station and I find that, when people see

hours of each day. Also, we are publicly advertising thdhem, they generally go straight in there and breath test. If

periods. As | said, that is far— they are not drinking and driving there never seems to be an
The Hon. T.G. Cameron interjecting: ISSue. o
TheHon. DIANA LAIDLAW: Yes, we do. It is in the TheHon. T.G. Cameron: Your driver is the one who
bill. Of course | know how many days it will apply. gets tested, not you. .
TheHon. T.G. Cameron: For how many days intheyear ~ TheHon. DIANA LAIDLAW: That is a cheap comment.
will the prescribed period apply? | drive myself many times and | always have, and | see that
TheHon. DIANA LAIDLAW: There are four other the reaction to random breath test stations is almost unani-
periods in which it will apply— mous support across this nation, and it certainly has been
TheHon. T.G. Cameron: Just the number will do. across this parliament until today’s comments by the Hon. Mr

TheHon. DIANA LAIDLAW: With the public holidays Cameron. He may have had experience and he may want to
and the school holidays in the prescribed periods, probablgxplain to us why he is adopting this attitude, but | would say
about a quarter of the year, at the most. that we do not apply to random breath test stations, which

TheHon. T.G. Cameron: You don’t know, do you? have operated for some 25 years in this state, what we are

TheHon. DIANA LAIDLAW: Not every year has the now seeking to apply to mobile breath test stations in terms
same number of school holidays. | cannot indicate that.  of prescribing the area of operation.

The Hon. M.J. Elliott interjecting: In fact, for the breath test stations we do not even pre-

TheHon. DIANA LAIDLAW: Yes, so it may be an extra scribe the number of days on which they can operate: they
period. My hope is that it is at least 50—that is what | wascan operate 365 days of the year. With mobile random breath
aiming for each year—and we have structured it about that—testing we as a government, in the amendments before you,

The Hon. T.G. Cameron interjecting: at least sought to prescribe the number of days, but | would

TheHon. DIANA LAIDLAW: | just wonder whether the not go as far as also prescribing the number of areas. That is
member cares about road safety at all, rather than just takiran operational issue and would be restricted, anyway, by the
a very cheap— number of police available for these tasks. We would not

TheHon. T.G. Cameron: Don't get testy. wish to pull them all off burglary and other crime investigat-
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ions. This will be just one function that they will undertake in terms of road deaths. We very rarely talk in terms of injury
among their many responsibilities in our community. causation. | had a discussion with people from the Motor
TheHon. CAROLYN PICKLES: | support the minis- Accident Commission the other day and said that | would like
ter's amendment to this clause. In relation to the issue witho see far more statistics out there of the kind of accident
civil liberties, I would like to refer to an organisation that has causation that occurs, the kind of injury that occurs in terms
been to see me on a couple of occasions. People Againsthospitalisation and economic loss, and try to analyse those
Drink Driving are people who have had family memberssorts of effects on families, on their loss of work—
killed by drunken drivers, and the issue of civil liberties is  The Hon. T.G. Cameron interjecting:

r_aiseq quite starkly by these people: what about the civil TheHon. CAROLYN PICKLES: Quadriplegics, | heard
I|b.ert|es _of the pepple who are on the road when drunkega Hon. Terry Cameron interject. Many of them become
drivers kill and maim people on the roads? quadriplegics. It is a very sad thing to see. A crash is caused
The Hon. Sandra Kanck interjecting: by carelessness, in most instances. It is not an accident: it is
_ TheHon. CAROLYN PICKLES: I think about the civil crash, and many times there are innocent victims. | know
liberties of the police officers who have to go to the scene °ﬁ1at the Insurance Commission takes the view that if you are
a crash, and thgre was a particularly terrible one in the med@ctually on the road you are partly responsible. | have great
last night. The images we get are of mangled cars, but whajymiration for the police who work at the scene of a crash,
the police have to do is take the mangled bodies of men,q the police who have to extricate broken bodies from cars
women and children (and, as | understand it, childreryhere jdiots—drunk, driving idiots—have caused terrible

particularly upset them) out of cars. Believe you me, havingccigents that will cause pain forever to family members.
worked for a period of time at the Road Accident Research In the past | have talked to police officers who had tears

Unit and having seen many photographs of the scenes Orq their eyes and trembling hands when they actually

many crashes, | can tell members that itis not a pretty sigh escribed what they had to deal with. We should think about

The people who work in the hospitals also have to de S
with thege rrl?angled broken bodies cgused by people who a ose people when we think in terms of what the government

drunk and on the roads, and it makes me sick to think that wj trying to do here. Inmy view, itis not perfe_ct legislation,
would want to curtail anything that would try to get the public ut | believe that the government has put in measures to
answer some of the fears of people who think that the police

more used to the fact that they should not drink and dr've.will be overzealous. The amendment | put in last night will

The measure that this government has taken in initiating th%ause areport to come back to parliament. | do not think that
mobile random breath testing is, as | have said over and ov is amendment adds anything to the legislation and | will be

again until I am blue in the face, not something new for

Australia. Itis something that is enacted in every single Statgupportlng the minister's ame.ndment to the clau§e.
of Australia and has been for many years. TheHon. T.G. CAMERON: | have some questions that

| have tried by discussions with ministers or ministers’! would like to put to the Hon. Sandra Kanck in relation to her

staff to elicit any kinds of problems that have arisen out oftMendment before | address some of the comments of the
that. Yesterday we passed an amendment that | moved thigpns Diana Laidlaw and Carolyn Pickles. In the Hon. Sandra

will cause a report to be brought back to the parliament, anlilancks amendment to clause 8, page 6, line 7—and this is
that will go some way towards alleviating some people’sth€ difference between her amendment and the one being
reservations aboutit. But it is not an easy thing for the policeSUPPorted by the government and the opposition—it provides
| keep hearing the denigration of our police force in relation©r ‘between prescribed times’ for the area. What does the
to road safety measures, and | think of those police officer§!On- Sandra Kanck have in mind in relation to those
who have to go and knock on a door and tell some pooprescrlbed times, and does she intend that they go in the

person that their husband, wife or kids have been killed in £89ulations or what?
road smash. TheHon. SANDRA KANCK: | will respond to some of

They need to have trauma counselling after some of theghat | have heard so far from the Hon. Diana Laidlaw and the
things. Itis an indictment on members of parliament that theyion. Carolyn Pickles before | respond to the Hon. Mr
would denigrate the police who work in this area. They do &ameron’s question. My amendment attempts to restrict the
marvellous job, and I have actually had to sit down on manyrbitrary nature of the application of this new law. The
occasions and listen to some of the things they have to do-argument | have heard advanced against my amendment is of

)

The Hon. T.G. Cameron interjecting: the George W. type, namely, if you do not support what the
TheHon. CAROLYN PICKLES: Let'sgointoit. Lets governmentis doing here you are in favour of drink driving.
realise what happens at a crash. That is an absolute nonsense. | am as strongly against drink

The Hon. T.G. Cameron interjecting: driving as the next person, and throughout the debate | have

TheHon. CAROLYN PICKLES: You are still alive, been advocating that we let the police get on with the job of
aren’t you? You were not in bits and pieces, having to beolicing the existing laws. If they were out there on a
scraped off the road by members of the emergency serviceSaturday night pulling over all people driving erratically, they
And then you have some drunken person staggering arourould be using their time far better than what this legislation
who says, ‘I didn’t even know what | was doing.’ It makes attempts to do.
you quite ill to think about it. Quite frankly, | think that this | believe that this will put police out on the roads using up
is a minimalist measure. Itis nowhere near as stringent as thaluable time for something that will produce minimal
measures in every other state of Australia, and | believe thaesults. We have already seen how few people are found to
the educative advertising that the government has alreadyave blood alcohol readings when they are pulled up at
agreed to will also help to get that message through to peopleetropolitan RBT stations. | do not see the value of it in

I remind members that by compliance with the Nationalterms of the time that the police will be spending on this
Road Safety Strategy we have to reduce the road toll quitehen they could be out policing the existing laws. There has
dramatically in Australia. We always talk in terms of crashesto be some logic applied to this.
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In terms of what the Hon. Terry Cameron has asked, byre saying that outside those 80 days the misuse of the
using the word ‘prescribed’ | am taking that to mean the sorarbitrary power is too great a risk, but during those 80 days
of thing you would have in regulations. | am trying to limit the risk of accidents is too great. It is almost like we have
the areas to force the police to advertise and say that they wiicales we are tipping in and out of the 80 days.
be applying mobile random breath testing in a particular area Even the amendments we have put forward have a similar
bound by the following roads, or maybe a particular townshigroblem, but we are reducing it so there are fewer days. We
or a local government boundary. It is an attempt to get thare going to those days when we know that there are a lot of
police to specify where they will operate the mobile randonpeople on the road and, unfortunately, a lot of drunk people.
breath testing and also to place limits on the time that theZhristmas Day, Boxing Day and so on—it is not too hard to
can operate. At the moment, as it is currently worded, th@ick the days. That reduces it to about 15 or 20 days. It has
whole of the school holiday period from when school finisheghe same sort of difficulties, but in tackling the problem about
just before Christmas to when school goes back at the end death and injury you are trying to focus on the areas where
January is covered. | am attempting to place restrictions othe problem is most significant as you seek to achieve a
that so it does not operate throughout that whole time. Thbalance. There could have been other mechanisms, and when
minister could set times and say that over this 48 hour periotispoke in the second reading | suggested that personally | am
is when it will apply. not fussed about whether or not it is advertised so much as it

The Hon. T.G. Cameron interjecting: is registered. The fact that you know it will apply for two

TheHon. SANDRA KANCK: | will listen to that, but days means that you might react by not drinking during those
whether there is much point in debating that is problemati¢wo days.
because it is clear that | will lose on this regardless of how TheHon. Carolyn Pickles: Not drinking and driving.
well we word it. TheHon. M .J. ELLIOTT: Yes, but there could be an

TheHon.M.J.ELLIOTT: | bought into this briefly internal mechanism that registered in advance that in a
during the second reading stage because | was a memberparticular district for a particular day there would be random
the ERD Committee and was quoted in this place. | certainlyreath testing of the sort proposed. That is happening on a
expressed the view as a member of the committee and in thiisnited number of days and under carefully prescribed
place when the committee reported that there is difficultyconditions, which is more effective because people do not
with the current random breath testing process, particularlgnow on which days it will occur. When you know that
in country areas. There is no evidence that there is a problesomething will happen, it has some effect but a lesser effect

in the city. than when you do not know.
The Hon. Carolyn Pickles interjecting: TheHon. Diana Laidlaw: The Democrat amendment
TheHon.M.J. ELLIOTT: Let me speak for myself, seeks to publicise the area, which is contrary to what you are
without interruption. saying.
TheHon. Carolyn Pickles: You interrupted me. TheHon. M .J. ELLIOTT: | am afraid that you did not

TheHon.M.J.ELLIOTT: | do not believe | did. The listen to everything | said. You have tuned in and out and |
committee qualified its report and | also qualified mywill not go through all that territory again. It will all be there
statements in this place, so if somebody wants to use miyp Hansard.
arguments, mention the qualifications and then say that they The Hon. Diana Laidlaw interjecting:
feel that they have fulfilled them, | am the only one whocan TheHon.M.J. ELLIOTT: You have to be careful not
say whether or not the qualifications | made have beeto avoid the qualification. The qualification | talked about
adequately fulfilled. We have always been very careful invas that you really need a set of conditions, almost standing
relation to policing not to grant arbitrary powers. The veryorders, that relate to it, and frankly those standing orders that
reason random breath testing at present works by takingrelate to the application of those discretionary arbitrary
fixed position and stopping everyone who comes past is thagowers should be subject to parliamentary approval. | have
it is then not arbitrary but genuinely random, and as such iseen the arbitrary use of powers, and at the momentitis very
is not the arbitrary application of power. difficult to do.

The ability to stop anybody without reasonable cause is But we are moving away from the past where police
totally arbitrary and is therefore capable of misuse. | suggesteeded reasonable cause to act to having no cause whatsoever
that 97 per cent of the police force would not misuse it, bubther than the possibility that anyone at any one time may or
from time to time a significant but small minority would do may not be over the limit and where the police can, on the
so. They may have feelings about race or perhaps they waspot, simply say, ‘I'm going to stop that person’. On what
to stop a good looking girl who is driving past or whatever.basis will they decide to stop that person? We cannot call it
It does happen—even now, unfortunately. An arbitrary powerandom because it will not be random.
capable of misuse will be misused. We are trying to say, The Hon. T.G. Cameron interjecting:

‘How can we tackle this problem of drunken driving, TheHon.M.J. ELLIOTT: What thought process? The
particularly in country areas, and how do we weigh that angbrocess is: ‘I will stop that person.’ For what reason will they
the deaths and injuries that result against the granting afhoose to stop people? If they are under instruction—
arbitrary power?’ It does not have to be an either/or situation. TheHon. T.G. Cameron: We were to have guidelines to
When the committee reported and | spoke | said that | wouldhelp them with who they should and should not stop,
be supportive as long as there were genuine reasonatd@parently.

attempts to control its arbitrary nature. TheHon. M.J. ELLIOTT: But these guidelines should

What we have before us in this parliament at the momenie subject to parliamentary approval. If, having stopped one
does not control the arbitrary nature of what is there. If it isperson, the moment that that person went, they immediately
365 days or 80 days, does that really contain the arbitrargtopped another person, as distinct from saying, ‘During these
power? Not in any real sense. So far as we are trying to weig80 days, | will stop a person for no obvious reason other than
up the times of higher accidents against lower accidents, wiat | have the power to do so’, the arbitrary nature of that is
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open to abuse, and it is something to avoid. This parliamente opened Pandora’s box in relation to the arbitrary granting
was asked to do something similar for a different reason: wef powers’. Once you do, it becomes a further excuse to do
debated the random stopping of cars to check for fruit. ~ more and more in a whole range of areas. We know with

Members interjecting: phone taps, for instance, that, if police could just tap anyone,

TheHon. M.J. ELLIOTT: It could be said, ‘If you are any time, without getting a warrant, they would probably
not prepared to support this, then you obviously want fruit flycatch more people with drugs than they do now. Yet we have
to decimate South Australia’s fruit industry’—to use the samebeen very careful about the granting of those sorts of powers.
sort of arguments that are now being used about people being Once you have an arbitrary power you know it is inca-
injured. No. We are saying that we should apply the currenpable of being misused as well. So, when we talked about
powers properly. If we had 24 hour checkpoints, rather thaphone tapping, and things like that, with good and legitimate
doing it for just eight hours a day— reasons for granting those powers, we always sought to make

The Hon. Diana Laidlaw interjecting: sure that there were proper checks and balances. Like that

TheHon. M.J. ELLIOTT: She cannot help herself. We record that keeps repeating itself, | am saying the proper
saw then a pursuit of random testing, largely because thehecks and balances are not here. It is quite different from
other processes were failing, and that was because we wetgking about the motivation of the minister and what the
not doing them properly. This parliament quite rightly saidminister is seeking to achieve, which is reasonable. | would
that we would not agree to something that is so arbitrary ithave to ask—and | raised this by way of interjection earlier—
its application. It would be inconsistent— whether or not we really are working hard enough in other

The Hon. Carolyn Pickles interjecting: areas.

TheHon.M.J. ELLIOTT: Five years, and all things e know that there are laws about the serving of drunk
have changed since then. The arguments are, essentially, th€ople in hotels, and | would be really interested if the
same style of arguments that we had then, but some peopiginister could tell us how many hotels have been prosecuted
do not have long enough memories to remember what wasfgr serving people who are drunk. While some of them might
good argument then and what remains a good argument. catch a taxi or a bus, or walk home, we know that most of

Members interjecting: o ) them do not; they still go and get in a car. | am sorry, but it
~ TheHon.M.J.ELLIOTT: But it is not arbitrary. That has to be a reasonable guess that a fair number of people who
is the point | make. If you go to a border checkpoint, whengre out drunk on the roads and not getting caught by RBT

fruitis involved, it is not arbitrary because— have left a licensed premises. So if the government is serious
Members interjecting: o _ about this, I would like to see evidence that they have actually
The CHAIRMAN: This is no way for a committee to peen pursuing these other paths and | would ask the minister
proceed. ) to tell us in this place how many prosecutions have ever taken
TheHon. M.J.ELLIOTT: | agree, Mr Chair. place in relation to serving alcohol to people under the
Members interjecting: influence.
The CHAIRMAN: Order! TheHon. T.G. CAMERON: | wish to go back to the

The Hon.M.J.ELLIOTT: Given the interjections, I will  {on. sandra Kanck’s amendment because | am making up
have to reiterate. The point you could make, whether you argyy mind as to whether | should support it over and above the
talking about searching for fruit at the border or roadsideysyernment clause, which | think has some deficiencies,
random breath testing, as it now applies, is that everybodinich | think the Hon. Sandra Kanck is attempting to pick up.
who arrives at that point is likely to be pulled over andf | can go back to a question | earlier put to the minister by
checked without any arbitrary decision being made. To thaf,ay of interjection, and she, correctly, chose to follow the
extent it is genuine random testing and not capable oftanding orders and to not answer my interjection: which was
arbitrary abuse. However, if you go to just stopping anybody, gy many days of the year will be caught by paragraphs (a)
without any cause other than that you have the power to dgnq (b)? it says:
so and you simply chose to do it with this particular person, aperiod commencing at 5 p.m. on the day immediately

that is an arbitrary application of power which is capable Ofpreceding the start of a long weekend and finishing at the end of the
abuse. That cannot be denied. long weekend;

What we must do in this debate is justify the granting ofﬁge we to assume that at the end of a long weekend means

an arbitrary power, which is capable of being abused, again . .
the concern about death and injury in accidents, which is %ﬂo%gyomgs%&nday night, or would it mean 12 p.m. on the

legitimate concern: we have two legitimate concerns we are . . . .

trying to weigh up. In the committee report, and in earlier TheHon. Diana Laidlaw: Sunday night.

comments, | said | believed that they could be compatible. | TheHon. T.G. CAMERON: Okay. And the same would

never for a moment suggested it would be easy but | believ@PPly, would it not, to paragraph (b):

they could be compatible. However, | do not believe the ...aperiod commencing at 5 p.m. on the last day of a school

model before us at this stage adequately addresses the isggfé and finishing at the end of the day immediately preceding the

of the random use of power. Perhaps if we had before us | gstaday. ..

operating guidelines, and things like that, and they had to b&hat would still be 12 o’clock at night?

ratified— TheHon. Diana Laidlaw: | will answer your questions
TheHon. T.G. Cameron: Where are the regulations? in bulk when you have concluded.
TheHon.M.J.ELLIOTT: —we might be able to TheHon. T.G. CAMERON: Right, okay. If | go to

address that. If there are regulations we should see them firgfaragraph (c), that one seems to be quite different to para-

So, it is not necessarily an argument against what thgraphs (a) and (b). It says:

government s trying to achieve: itis an argument againstthe aperiod commencing at a time determined by the minister

mechanism that it is currently seeking to use. | do not wanfind finishing 48 hours later (provided that there can be no more than
to be in a position in later years of saying, ‘| remember wherfour such periods in any calendar year);
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My interpretation of that is that that would be for four two- | use that as a further example of some of the inherent
day periods. | mean, it might be for a one-day period, but thatlangers in this legislation. | will be interested to hear the
is the maximum that that would be for. However, | cannot seeninister’s response to paragraph (b). | will come to the rest
in paragraph (c) a clear definition of the starting and finishingf the Hon. Sandra Kanck’s amendment after | have heard
times for those periods. It would seem to me to make a gredhat.

deal of commonsense to have that, if the minister is goingto The Hon. DIANA LAIDLAW: | thank the Hon. Sandra
set down these periods. We will not know when they arekanck and the Hon. Terry Cameron for their most recent
coming, | guess, but that will be picked up perhaps bycontributions and for confirmation of their commitment and
advertising. | would be interested to hear from the ministethe redefining of what | had perhaps misunderstood as their
whether there is an intention to ensure that any of these othepsition. | acknowledge that the Hon. Sandra Kanck is not
periods have the same time frame as those covered lgoving to oppose this clause; she is moving to use the basis
paragraphs (a) and (b). of the government’s amendments as a ground for her further

In relation to the amendment moved by the Hon. Sandramendments to restrict the application of mobile random
Kanck, | address myself specifically to clause 8, page 6, andreath tests. As | read it—and | say this so that | understand
paragraph (b). | would have thought that this amendmertier position—she is not fundamentally opposed but is seeking
provides the government with more flexibility in terms of a further restriction to those that the government has already
being able to use more of a bullet approach to drink drivingprovided in this measure and, certainly, restrictions over and
and that is, target the offenders where the offences armbove those that apply in every other state across Australia.
occurring. If one was to contrast the approach by the Hon. The Hon. Terry Cameron, in earlier interjections when |
Sandra Kanck with that of the government, the government'svas speaking, asked on how many days this will apply. | said
approach seems to be saying, well, when we prescribe thesgtially that it will be about 70 days, but it is my wish to have
periods it will be for 24 hours a day until we pull them off at least 50 days. The clarification | have received from the
and they will operate in a blanket fashion right across theMinister for Education and Children’s Services is that the
state. official school holidays in 2001 comprise 19 days in January,

To me, and the minister should know this informationnine days in April, 10 days in July, 10 days in October and
more accurately than myself, | would not have thought thalLl days in December. Of course, in any given year this may
drink driving offences are occurring equally across the statejary.
and that there may well be some merit in giving the police the TheHon. Carolyn Pickles: Some of those coincide with
capacity, for example, in certain areas. This is not a slighpublic holidays as well.
against the good citizens of any area that we might refer to, TheHon. DIANA LAIDLAW: They can, yes. That is
but evidence may be coming back that for a given periodight, because over Easter, for instance, there would be public
drink driving offences are occurring with more frequencyholidays. There are 10 public holidays in South Australia
than in other areas. However, it would seem to me that theach year. So, there are 59 official holidays when people do
wording of the government’s bill means that we would notnot attend school this year, plus 10 public holidays, which is
be able to specifically target a problem area. a total of 69 days. In addition, the government has provided

For example, if you were to invoke paragraph (b), and youn new subsection (8)(c) that there are no more than four
wanted to deal with a specific drink driving problem in a additional prescribed periods with a total length of 48 hours.
certain area, you have tied your hands, because when you &o that is a total of 73 days based on school holidays this
invoke paragraph (b) it has to be across the state and it hasyear.
be 24 hours per day. One would have thought that an TheHon. T.G. Cameron: Wouldn't it make sense to
opportunity may arise where you want to use a bullethave a prescribed period operate for the same hours because
approach to deal with a specific problem in a specific areaf the way you have drafted it?

That is what | think the Hon. Sandra Kanck is talking about. TheHon. DIANA LAIDLAW: It may well be that the
Why invoke a sanction for everybody across the state wheminister does that, yes.
what you are really trying to deal with is a localised problem? The Hon. T.G. Cameron: You are the minister.

If we again go back to the amendment standing in the TheHon. DIANA LAIDLAW: No, itis the Minister for
name of the Hon. Sandra Kanck, she also provides flexibilitfEmergency Services in charge of police operations. It is not
for the government by giving it more flexibility in relationto me.
prescribed times. | do not have the figures in front of me, but TheHon. T.G. Cameron: | would like to put a question
I would perhaps request that the minister provide theo him to find out what is in his mind.
parliament with a matrix of what times of the day drink  TheHon. DIANA LAIDLAW: | can convey that, unless
driving offences are occurring. | think if she looked at thatyou wish to speak to him directly. | cannot speak for him at
she would find that we are not catching very many peopléhe moment. What | have from the minister is that it was
perhaps between the hours of 5 o’clock in the morning andlways intended that the prescribed periods be publicised, and
12 o’clock during the day and that the number of offencesve have made that very clear in the amendment that | have
probably increases after a boozy lunch; and probably jumpsn file.
again at about 8 o’clock or 9 o’clock, when people are either In relation to some of the other issues, | do not represent
heading home from a dinner or they have been out enjoyinthe hotel and liquor trade in this state but the Attorney-
themselves; and they may well spurt up again after 12 o’clockseneral’s bill in regard to the Liquor Licensing Act is before
through to about 2 o’clock as a few people leave nightclubsys at present and the Hon. Mike Elliott might use that
etc. occasion, or | will ask the Attorney about the number of

That raises the question: if the police have difficulty with people under the influence of alcohol in hotels who have been
the proprietors of a nightclub or restaurant or whatever, coulgrosecuted. | do not know that figure.
they soon bring them to heel by perhaps discriminating The Hon. Terry Cameron talked about a bullet approach
against their patrons by concentrating on that establishment?hereby the government could target problem areas.
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Essentially, by introducing this measure of random breatlvarious issues. | indicate, as has the Hon. Carolyn Pickles via
tests, we are targeting by a bullet approach, that is, we ateer amendment that we passed a couple of days ago, that
targeting an area that we know is a problem. | agree with théhere will be a report back to the parliament in two years. |
bullet approach in principle and we seek to do that by thisindertake to obtain a commitment from the Minister for
measure because we know that, principally, we canndEmergency Services in the other place when the bill is there
operate random mobile breath tests in country areas becauseoutline the way in which he believes that the Commission-
of operational issues. | am aware from earlier discussioner will order the operation of such mobile random breath test
with the Hon. Carolyn Pickles that the New South Walesoperations, because this is an operational issue that neither the

experience is that there are seven to nine— Minister for Emergency Services nor the Minister for
TheHon. Carolyn Pickles: Seven to 10 times more drunk Transport would be involved in. It is an operational issue in
drivers picked up. this state and, very definitely, that is the province, whether

TheHon. DIANA LAIDLAW: —times more drunk we like it or not, of the Commissioner. This is stated very
drivers picked up by mobile random breath tests. Of coursespecifically and the police are very conscious of it. | know
mobile random breath tests in New South Wales operatthat because | have had some bright ideas about how they
365 days of the year and we are limiting ours to aboummight be able to operate differently!

73 days a year, so itis a very different proposition that we are | will ask the Minister for Emergency Services to ask the
introducing. But, we are taking the bullet approach, or theCommissioner about the operation of this provision. People
targeted approach, by nominating the days of greatest risk afiay have various views about the police, but they have to
road crash, death and injury which are known from roadvork within our community and they must work with
profiles and experience. members of parliament generally and with parliament as a

| say to the Hon. Mr Cameron that under the prescribedvhole. | have no doubt that they will read this debate and
periods proclaimed by the minister we can deal operationallipecome aware of the sensitivity of the issues that all members
with an issue such as, let’s say, the South-East or the Midf parliament have expressed and seek to accommodate those
North or whatever. We do not need the amendment suggestsénsitivities, as well as the responsibilities with which we are
by the Hon. Sandra Kanck which enables us to just prescribempowering them to undertake.
an area. Operationally, we can focus on that area and, in fact, While the bill is transmitted to the House of Assembly |
I understand that, from time to time, the police take the wholevill speak to the Minister for Emergency Services and
random mobile breath paraphernalia to focus on an area. Weinforce those sensitivities and ask for those matters to be
know that the Sturt Highway is such an area at the preseriddressed. Those sensitivities and matters can be addressed
time. in the report that must come back. Those measures and

In relation to the matrix of drink driving offences through- matters must be considered by the police in reporting back on
out any 24-hour period, as | understand it, the decision of ththis issue.
police to operate random breath test stations at certain TheHon. R.R. ROBERTS: | have listened to this debate
locations and times uncovers the most surprising results. Féor some time and | am comfortable with the position that has
instance, | recently came back from Melbourne on an earlpeen taken by the Labor Party. The Labor Party has agreed
morning flight and the random breath test station was in Kindo what we are trying to do here. What | am interested in now,
William Street at just after 6 o’clock in the morning. The as | think my colleagues would be, is the ‘how’. Even the
police reportedly that day caught more people drink drivingDemocrats have agreed with what the government is trying
coming out of the city than they would wish. That is not anto do, as has the Hon. Terry Cameron. But what we are all
hour that the honourable member nominated as one when Irerested in is how you are going to do it: by that | mean, as
would have suspected—and nor would I—a high number ofvith every other one of these operations, if we look at the
people would be caught. random breath testing regulations now, they are quite

Members interjecting: complex. Indeed, on a number of occasions this parliament

TheHon. DIANA LAIDLAW: Well, when | was has had to reconsider those regulations against legislation and
younger | was probably leaving nightclubs at 6 o’clock asthe application of those regulations.
well. Anyway, it was not one of the periods that the Hon.  The Hon. T. Crothers interjecting:

Terry Cameron nominated, but | indicate a certain effective TheHon. R.R. ROBERTS: Indeed, this minister has had
period in the country and metropolitan area to address thi® change those regulations to make them appropriate. What
area of drink driving. | think | have answered the questionsve are doing now is extending the random breath testing
of the honourable member which have been put to me to datkegislation to make it ‘random’ rather than ‘organised’—I

TheHon. SANDRA KANCK: | am glad that the minister suppose that is the shorthand way of saying that. Regardless
is now actually recognising that | am attempting to stop theof the arguments of individuals, that principle has basically
arbitrary application of this testing. Given that it is quite clearbeen agreed to and, listening to the debate today, | think there
that my amendments are not going to succeed, if, in thes consensus on that. What | am concerned about is some of
application of this legislation proof emerges of arbitrarythe things that the Hon. Mike Elliott has raised about how it
application and discrimination against particular groups in thevill happen, the times and whether it ought to be advertised.
community, would the minister be prepared to eitherl think that is a genuine argument, but how will this be
introduce regulations based along the lines of the wordingnplemented in the regulations?
that I have here or bring the act back to parliament for further  Will these regulations be drawn up and put forward under
amendment along these lines? a 10AA(2)? In other words, if this legislation is passed by the

TheHon. DIANA LAIDLAW: It has been good, inthe end of this session, will a 10AA(2) be lodged and the
course of this debate, to clear up some misunderstandings idgulations implemented straightaway, or will it be worked
various people’s positions. | hope, based on the last remarksder the intention of the existing subordinate legislation
by the honourable member, that she will recognise that, girovisions in that the regulations are brought forward for
heart, | am a civil libertarian, but | am trying to balance thescrutiny either by the parliament or by proper time being
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given for consultation and comment by the general public oEmergency Services to put on the public record how the
interested groups? | do not want to get into a debate abopblice will be asked to go about this procedure?
how it will start. | want to know, if this legislation is TheHon. DIANA LAIDLAW: | certainly indicated that
passed—and | would like to see the regulations—will thel would speak to the Minister for Police, Emergency Services
regulations come in under 10AA(2), or is it the intention of and Correctional Services. In turn, he will have to speak to
the government to allow the legislative review provisions tothe Commissioner of Police. If this bill is passed today, my
be enacted in the way they are written? request will be that, before debate commences in the lower
TheHon. DIANA LAIDLAW: Most pieces of legislation house, every member of the Legislative Council receive a
require regulation. | have just clarified this matter with copy of the Minister for Emergency Services’ reply to these
parliamentary counsel: no regulations are required tguestions. Debate will not commence in the lower house. If
implement this measure. It is simply proclaimed. We carmembers have further concerns, they can either alert me or
have staggered proclamation dates in relation to relativhe Hon. Michael Armitage, who now represents me in the
provisions. So, | indicate that the measure does not neemther house. Certainly, the opposition and others can alert the
regulations. Minister for Police about their further concerns. As | said,
TheHon. R.R. ROBERTS: Are you saying that all the this is seen as important reform. We want it to work well and,
other regulations that are in place for random breath testing- road safety terms, we recognise that it is a balance with
the requirement to explain, the explanation of options andivil liberties, and we want to get it right.
blood testing kits—uwiill still be necessary under this legisla- TheHon. T.G. CAMERON: Again, with respect to
tion? | think the answer should be yes. paragraph (c), | am not aware offhand (but | am sure that the
TheHon. DIANA Laidlaw: Yes. minister would know the answer to this question) whether
TheHon. R.R. ROBERTS: What you are saying is that any public holidays occur during the year that do not
there is no need for any further regulation in respect of thisomprise a long weekend.

matter? TheHon. DIANA LAIDLAW: Anzac Day would be one.
TheHon. DIANA LAIDLAW: No further regulations are TheHon. T.G. CAMERON: If that is the case, those
required to implement this measure. holidays are not covered by this subsection, are they? Is that

TheHon. T.G. CAMERON: In relation to new subsec- because the government is aware that, on those holidays that
tion (8)(c), ‘a period commencing at a time determined by thedccur during the week, people do not drink and drink driving
minister’, can the minister indicate when these periods willoffences are not occurring, and the reason why the govern-
occur during the year? Will they be of one or two daysment has decided to restrict it to school holidays and long
duration? Will they be subject to the same timeframe asveekends is that it has the evidence to support its view that
clauses 8(a) and 8(b)? What criteria will the government béhat is when drink driving offences are occurring, so they are
using to determine when it does announce one of thedhe times of the year that we need to target?
prescribed periods under clause 8(c)? TheHon. DIANA LAIDLAW: | have never suggested

TheHon. DIANA LAIDLAW: | am not the minister that Anzac Day, for instance, which may not necessarily be
responsible for the implementation of this measure. Theart of a long weekend, is a time when people do not drink
honourable member will see that, under new subsection (8nd drinking does not occur. | am sure the member does not
the definition of ‘minister’ is ‘the minister responsible for the live in a different world from me in terms of activities on
administration of the Police Act 1998'. | am advised that theAnzac Day after all the formalities are over. It may well be
minister must follow what is defined in terms of new that the Minister for Police will proclaim that, over a 24 hour
subsection (8)(c), which provides: period (but not necessarily every Anzac Day), that the Anzac

a period commencing at a time determined by the minister— Day holiday plus some hours both sides of it is a prescribed

T oo : eriod—one of the four in the year. That may be possible.
;ﬁ;ggedr:;s_dlscretlon in terms of any 24 hour period on an;p An honourable er interjecting:

d finishing 48 h | TheHon. DIANA LAIDLAW: Proclamation Day is,
and finishing 48 hours later— . _ generally, for convenience, cobbled together with other days.
he (or she at another time) may wish that it be 24 or 36 hours,do know that people want to see it stand separately, but it

but it cannot be longer than 48 hours— is not my understanding that it does stand separately. | think
... (provided that there can be no more than four such periods in ariyis only Anzac Day that is always held on the 25th, irrespec-
calendar year); tive of whether it is a weekend or a week day.

So, the time of triggering the proclamation and the duration Iindicated in my second reading explanation that, thinking
up to a maximum of 48 hours on any given day for four suctthrough the measures now before us, we took periods of high
periods in any calendar year is at the discretion of thectivity on the road, not just periods of high drinking in the
Minister for Police. But, as | have indicated in my amend-community. That is why we have looked at school holidays,
ment that is on file, that must be advertised publicly at leasbecause that is generally when more people are on the road,
48 hours beforehand so that the general public and visitors #nd more people on the road means more potential for
the state are informed of the proclaimed period that thérouble.
Minister for Police has determined. TheHon. T.G. CAMERON: | thank the minister for her
TheHon. CAROLYN PICKLES: Did | hear the minister answer. She has pre-empted, to a degree, my next question.
correctly that she would ask the Minister for EmergencyParagraph (b) provides:
Services in another place to outline (In general terms, without gz period commencing at 5 p.m. on the last day of a school term
divulging any difficulties) how the police will go about their and finishing at the end of the day immediately preceding the first
business with respect to this application, since there aréy of the following school term;
regulations to set out any details? How the police conduct ahhave been listening very carefully to what the minister has
RBT is certainly in the regulations. Because of concerndeen saying as to the reasons why this legislation is neces-
expressed in this place, can the minister ask the Minister faary. There have been some excellent contributions in this
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place today, | guess, on both sides of the argument—how dd light, a charge that was subsequently withdrawn, and |
we tackle this problem of drink driving while, at the sameand the police car were nearly involved in a head-on accident
time, ensuring that we protect the rights of the individual andbecause they were trying to force me to the side of the road.
protect peoples’ civil liberties? One of my concerns is that just thought that they were some people trying to overtake
this parliament, when it carries this bill, will once again me.

require the police to carry out a task that may well make them The Hon. Carolyn Pickles interjecting:

unpopular with the public. The first question that will be  TheHon. T.G. CAMERON: No, they didn’t know who

asked by an individual who is stopped and given one of thesewas. Not that that would have meant much. It was only
mobile random tests will be, ‘Why me? Why, of the vehicleswhen they found out who | was that they decided that they
on the road, was | pulled over?’ were not going to forcibly enter my car and search it. It might

The first question that an individual driver will want to have been because they did not like my attitude or did not like
know when he is pulled over by a police officer is, ‘What me: | do not know what it was.

have | been doing to warrant being pulled over?’ When the ' The Hon. Diana Laidlaw interjecting:

police officer informs him that he was not doing anything  The Hon. T.G. CAMERON: Take it from me. minister:
wrong but that the police officer just decided that he wt_smte(:‘ljmyone who threatens a police officer is a{utomaﬂcauy
to conduct a mobile random breath test, one canimagine thgested, irrespective of who they are. | learned the hard way
conversation that will take place. | would certainly be 45 5 young lad. If there is one group of people in this world

wanting to know, ‘Why did you decide to pull me over? Wasy ., do not argue with when they pull you over, it is the
it my car or was it me?’, or what have you. Inevitably, police.

different police officers will give the public different reasons
as to why they pulled them over—unless, of course, they say, The Hon. T.G. CAMERON: Many people have pulled

We now have the power to pull you over for N0 reason ,,q gyer. Not that | have ever had to face a jury on a matter
whatsoever, and | have exercised that power. | did not hawv:

anv reason for pulling vou over: 1 am iust doing mv iob” ﬁvolving the police but, according to the Hon. Angus
y reason for puing you over. 1am Justdoing my Job.  paorq pat Conlon and a few other members of each house,
Itis a little like the invidious position in which we place

the police force in relation to the laws on prostitution Wethe jury will nearly always believe the police over an
p - ; p " . “individual who is claiming to the contrary. And perhaps that
basically set the police up for a fall: we ask them to police,

and administer something which, for all practical purpose Is right. But | am concerned here about what will happen at

we do not give them the appropriate power to do. Whilst | dzthe coal face. | will get to proposed new subsection (7a)

not draw a direct analogy between prostitution and this issu shortly when we talk about what advertising we are going to
I do envisage quite serious verbal altercations between™
motorists and the police.

If the police pull someone over to give them a mobile
random breath test, | presume that, if that police officer, i’ } - ;
the course of giving the test, has reasonable grounds {§&ans about .1 per cent of the population will read it, and
suspect that there might be stolen goods, drugs or a kidndere must be an educ?‘“"_”.c"?‘mp?"gn In fe'?‘“on to this to let
victim in the boot of the car, he has the power then and therie Public know that their civil liberties are being stripped and
to search the car. Will the minister clarify that or, if she doed©" What reasons. | do not have a problem with this if the

not know the answer, could we hear from the Minister forLabor Pgrty and the_ Liberal Party go pqt there into the
Police? community and explain to people. The minister may well be

I have had brought to my attention situations in whichC0Tect on this, and I am not arguing against an attack on
police officers have asked to enter someone’s home, fdifink driving. What | am arguing against, | guess, is the
example, on the basis that they are looking for a dangerodtack against people’s civil liberties.
person who is loose in the area and who has been threatening The Hon. T. Crothersinterjecting:
people. As soon as the police were inside and had checked a The Hon. T.G. CAMERON: You stripped yourself of
couple of rooms—and this is one true example—they theiour civil liberties many years ago, Trevor.
decided to ‘bust’ one of the inhabitants because there was a TheHon. T. Crothers: Don’t start me!
joint of marijuana sitting on the table. Again, itis not a proper TheHon. T.G. CAMERON: We wouldn’t want to do
analogy, but one would have thought that, if the police werdhat. But I am concerned. | know that the minister was a little
seeking your permission, with no warrant, to enter youit testy earlier but it is good to see that she now appreciates
property because they are looking for a dangerous person atftht the people expressing a concern about this are doing so
then conduct other business whilst there, a similar thing coullecause they are honestly motivated and for no other reason.
occur here. Could we have situations where someone idad she not put that on the record, | would have been moved

TheHon. R.R. Roberts: Who else has pulled you over?

Members interjecting:
TheHon. T.G. CAMERON: But if the notice to be
ublished in the paper is placed in the public notices, that

pulled over— to give a reply similar to that of the Hon. Mike Elliott, only
TheHon. Sandra Kanck: That is the power the police | doubtwhether | would have injected the same passion into
have been wanting for so long. it that he did. Anyway, | asked the minister a couple of

TheHon. T.G. CAMERON: | thank the Hon. Sandra questions, if she wants to respond now before we go on to
Kanck for her interjection, but | am interested in what theadvertising.
minister thinks and, in particular, what the police ministeris TheHon. DIANA LAIDLAW: | am prepared to
thinking. Are the police going to be encouraged or will it justacknowledge the good intentions of the Hon. Sandra Kanck
be an accepted part of their job that, when they pull peopland the Hon. Terry Cameron, but that is on the understanding
over on one of these mobile tests, they can search your catftat they do not again accuse the Hon. Carolyn Pickles or me,
I have personally experienced the situation where | wathe government or the opposition, of not taking account of
pulled over by the police—and | am going back to my owncivil liberties. | took exception to those remarks because there
examples here—in an unmarked car for allegedly running & no basis for making such statements.
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As | have indicated before, | do not represent the police Membersinterjecting:
in this place: | am not the police minister. | doubt that the TheHon. DIANA LAIDLAW: | will ask the minister to
term the Hon. Terry Cameron used, that the police will besensationalise it in his press release so that the media is
‘encouraged’ to do other activities, will apply. What | definitely interested in this. There will be public education
understand, as | indicated in my second reading explanatiobeforehand. Between this place and the next perhaps we can
is that the mobile random breath test proposition introducedlarify it further.
by the government will overcome the difficulties that are  TheHon. T.G. CAMERON: The Hon. Sandra Kanck
encountered now whereby random breath test stations are naiggested to me—and it is sensible—that we vote on her
suitable for all locations in terms of breath test practices. Weimendment now and if | have any questions to put in relation
will overcome those difficulties and enable testing to beto advertising | will do that when we deal with the minister's
undertaken in conjunction with normal police patrol duties.amendment. | have no further questions at this stage.
Essentially, what we are talking about here is the one and The committee divided on the amendment:

sometimes two car operation, so the police on all such AYES (3)
occasions have patrol responsibilities and this matter canbe  Cameron, T. G. Elliott, M. J.
added to that range of duties. At random breath test stations  Kanck, S. M. (teller)
now the police do not need reasonable grounds for pulling NOES (12)
over a person to breathalyse them, so what we are proposing  Crothers, T. Dawkins, J. S. L.
is an extension of that. The Hon. Terry Cameron, | think it Griffin, K. T. Laidlaw, D. V. (teller)
was, asked in relation to this proposal how people will Lawson, R. D. Pickles, C. A.
respond if they are or are not picked up on a random basis. Redford, A. J. Roberts, R. R.

| can indicate to the honourable member that even today, Roberts, T. G. Schaefer, C. V.
with a random breath test station, not everyone who usesthe  Stefani, J. F. Zollo, C.
roadway where a station is operating is pulled over for PAIR(S)
testing. The police call in some and let others move on. They Gilfillan, I. Xenophon, N.

cannot accommodate testing for everyone using that road at
the present time. People today ask ‘Why me?’ Or ‘Why not
me?’ That happens today at the breath testing stations. It wil
not be a new question that arises during the operation o
mobile random breath test stations.

TheHon. T. CROTHERS: | welcome the amendment
of the minister in respect of advertising and the 48 hours
notice. It is a massive improvement on where we were. The VOLUNTARY EUTHANASIA
point I simply make is that we are a one newspaper state now
with theAdver'_[iser and there may well be areas of thg sFate A petition signed by 86 residents of South Australia
that theAdvertlser does not reach or does not reach in timeconcerning voluntary euthanasia, and praying that this
to comply with the 48 hours. | am aware that we have locatoyncil will reject the so called Dignity in Dying (Voluntary
papers like thdorder Watch or theBunyip up the Hon. Mr - gthanasia) Bill; move to ensure that all medical staff in all
Dawkins's way— o , hospitals receive proper training in palliative care; and move

TheHon. T.G. Cameron: ThePort Pirie Courier. to ensure adequate funding for palliative care for all terminal-

TheHon. T. CROTHERS: Yes, thePort Pirie Courier. Ify ill patients, was presented by the Hon. J.S.L. Dawkins.
I am very happy with the amendment, but what happens if petition received.

there is a place where, because of lack of service by a

newspaper, you cannot give effect to that 48-hour prescrip- goyERNMENT ADVERTISING (OBJECTIVITY,

tion you have so Wisely put in as an amendment? FAIRNESS AND ACCOUNTABI L|TY) BILL
TheHon. DIANA LAIDLAW: This is the standard

procedure for triggering such formal advice. We have TheHon. K.T. GRIFFIN (Attorney-General): | seek
certainly not just said that it should be in t@azette. But|  |eave to make a ministerial statement on the subject of the
am quite relaxed if it is a notice—and | just need to underGovernment Advertising (Objectivity, Fairness and Ac-
stand whether the formal meaning of ‘notice’ is not just acountability) Bill.
press release, but whether the definition of notice covers a | eave granted.
press release—published in the newspaper, that is, a paid The Hon. K. T. GRIEFIN: | refer to the Government
advertisement, and we also may need to make sure thajjyertising (Objectivity, Fairness and Accountability) Bill,
something is delivered to radio stations. Generally, unlesgtroduced by the Hon. N. Xenophon MLC in this place as
you pay for it, you cannot guarantee you will getitin. 1 will 4 private member's bill. His Honour Chief Justice Doyle has
check that. The honourable member may be happy to haveyiiitten to me with respect to this bill and asked that | bring
addressed in the other place in terms of wider circulationyjs |etter to the attention of the parliament when the bill is
However, | understand that any campaign ever undertaken Rjapated. As | have already spoken on the bill, | am not able
the police on road safety is such that the media smell it beforg) 4o as the Chief Justice has suggested other than by a
it is even announced. Sometimes it is even leaked to them {Qinisterial statement.
make sure they can get a bigger run. The media, road safety gy |etter dated 18 July 2001, the Chief Justice wrote to me
and the police feed off— and said:

TheHon. T.G. Cameron: They still don't understand Dear Mr Attorney,

school crossing stuff out in the real world. | am notblaming  |"\5e received a copy of the Government Advertising (Objec-

anyone. tivity, Fairness and Accountability) Bill 2001. | understand that this
The Hon. DIANA LAIDLAW: | understand that. bill has been introduced by the Hon. N. Xenophon MLC.

Majority of 9 for the noes.
| Amendment thus negatived.
¢ Progress reported; committee to sit again.

[ Sitting suspended from 12.57 to 2.15 p.m.]
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The judges of the Supreme Court and | are of the view thatitis There is no basis for Mrs Hall’s allegations in this regard. In my
undesirable that the Supreme Court should have the jurisdictioapinion, the inquiry and my report would withstand the test of a court
conferred on it by the bill. The application of the ‘principles and of law in all respects. The inquiry has been conducted by my office
guidelines for government advertising’ set out in the schedule to thith the assistance and advice of an experienced firm of solicitors
bill, to a given set of facts, will frequently raise questions that haveand experienced junior counsel from the independent bar. In
a distinctly political aspect to them. It is undesirable for the court toundertaking the inquiry | have been guided by the advice of senior
be involved in political questions. While matters decided by thecounsel. As is set out in chapter 1 of my report, this inquiry has
courts will, at times, acquire a political significance, it is anotherapplied the standard of proof to reasonable satisfaction as set out by
thing to confer on the courts a jurisdiction which is essentiallythe High Court in Briginshaw v Briginshaw. The inquiry observed
political. the requirements of natural justice and procedural fairness.

Another concern lies in the fact that the application of the . .
schedule to a particular set of facts would raise questions and issu%y questions a_lre. )
that it would be difficult to deal with satisfactorily under the laws of 1. As the chief law officer, does the Attorney support the
evidence and having regard to the usual way in which litigation isreport prepared by the independent Auditor-General, which

conducted. As well, the judge before whom such an issue cam@early refutes the ignorant claims made by the member for

would have to make judgments and form opinions of a subjectlveC >
nature. oles? . .
In short, the judges and | are of the view that the bill, if enacted, 2. Does the Attorney agree with the Auditor’s statements
will vest in the court a jurisdiction over issues which are political, on page 4, as follows:
and a jurisdiction which the court will be ill-equipped to discharge . - . B
... in myopinion, several of the matters in Mrs Hall's ministerial

in accordance with usual court procedures. statement of 4 October 2001 would, but for the privilege of

If the bill is enacted the court will, of course, faithfully administer : : - : o ?
et . ' ~hi ; arliament, constitute criminal defamation within the meaning of
the law of the state. While it is unusual for the Chief Justice and th ection 257 of the Criminal Law Gonsolidation Act.

judges of a court to express a view about the merits of legislatio
being considered by parliament, the judges and | are of the view that  The Hon. K.T. Griffin interjecting:
there are significant objections of principle to the proposed bill, and TheHon. CAROLYN PICKLES: | am quoting the

:)haeﬁial‘tmgmc?ur duty to bring the objections to the attention of report. My third question is: who does the Attorney-General

I am writing to you because the Attorney-General is the approbelieve, the Auditor-General or the member for Coles?
pria}pe person to convey a communication from the court to the TheHon. K.T. GRIFFIN (Attorney-General): | am not
parliament. . . . . in a position to make any observation upon the report except
thelbé}ﬁlfsyggggtggr;ﬁépf letter to the attention of parliament Whento say that the Auditor-Gener_aI has a power and a rﬁght to

| emphasise that in writing to you the judges and | express néeport to each chamber of parliament under the provisions of
view at all on the question of whether or not there should be legalhe Public Finance and Audit Act. That sets out his rights and
controls over government advertising. My concern relates only to thgesponsibilities. It is the law of the state.
proposal to require a court to enforce the proposed principles and In terms of conducting inquiries, a person would be

guidelines. . ) .
I am sending a copy of this letter to the Hon. N. Xenophon, as 400lish to make an observation about supporting or not
matter of courtesy, because he introduced the bill. supporting a particular report because—and | am usually
Yours sincerely, cautious, as a member of the legal profession and as the first
Chief Justice law officer of the Crown—one has to be cautious and ensure
| seek leave to table a copy of the Chief Justice’s letter.  that one has all the facts. | do that in the context of criminal
Leave granted. prosecutions. When decisions are handed down by the courts,
| decline to comment because | am not privy to everything
QUESTION TIME which has been submitted to the court either by way of
evidence or in submissions by any of the parties before the
AUDITOR-GENERAL’' SREPORT court.

One can make general comments about the law and about

TheHon. CAROLYN PICKLES (Leader of the Policy but, when it comes to identifying whether or not a
Opposition): | seek leave to make a brief explanation beforeParticular report should be supported or not supported,
asking the Attorney-General a question about the Auditorultimately, one has to take the report at face value and make

General's response to the allegations made by the Hon. Jo8R€'S own judgment. That is the very reason why in our
Hall on 4 October. system this report, for example, is tabled in the parliament.

Leave granted. It gets the benefit of parliamentary privilege. Itis a report to
The Hon. CAROLYN PICKLES: In his report, the the parliament in accordance with the law. And this happens

Auditor-General, an independent statutory officer, said: N humerous occasions. So, | am not in a position to make
i . \ ) any comment upon the report, other than to take it on face
... categorically denies each of Mrs Hall's allegations. vai

ue.

Of particular interest in the report is Mrs Hall's statementthat  The |eader of the Opposition asks for my opinion as to

the Auditor’s accusations and opinions would never withyyhether the assertion by the Auditor-General that certain
stand the test of a court of law. The Auditor states in remgatiers might, if tested in a court of law, amount to criminal
sponse: defamation. Again, | am not aware of all of the background
Mrs Hall has said my ‘accusations and opinions would neveror the detail to which those particular comments might refer.

withstand the test of a court of law’. | do not know what Mrs Hall | think that it would be a very bold person who gave an
meant by this statement. If she meant that somebody could sue hey.. . . . . . :
for some civil wrong arising out of the matters the subject of thegb'n'on based on so little information that is publicly

report, she has misunderstood the nature of the inquiry and th@vailable in this instance, or at all, as to whether a charge of
conclusions expressed in my report. If she meant that she coulckiminal defamation could be sustained. If that was a

Challenge the process of the inquiry and the report, then, as t@pothe“ca' question, asked in the context of Someth|ng

history of her involvement in this inquiry demonstrates, she coul - p - .
have done so many times. However, she has not chosen to do ich happened outside the parliament, | would give the

despite repeated intimations from her solicitors that Mrs Hall wassame advice as | now give in respect of something which has
mindful of her rights in this regard. been tabled in the parliament, and that is that, first, as
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Attorney-General | do not have responsibility for initiating will prevail, whether properly or not—about which | am not
prosecutions for criminal defamation. That is a matter for theén a position to make an observation. But that is something
Director of Public Prosecutions. that we do have to watch very carefully, that is, that delicate

Obviously, matters spoken about under parliamentarypalance between the role of the numbers in a particular house
privilege cannot be the subject of prosecution or other actioand also the rights and privileges of individual members.
in our courts. This is the very reason why there is parliamen- TheHon. T.G. Roberts: Do numbers determine truth?
tary privilege which protects the rights of members to say TheHon. K.T. GRIFFIN: As | have said on many
what they like, subject, of course, to the standing orders oficcasions, this parliament can legislate that black is white and
each chamber. In the Council, in relation to restrictions orwhite is black. And this parliament can take away rights of
members saying things, some of which might be defamatoryndividuals, as it did in relation to this inquiry, when in the
there are two things. One is the standing orders which talklouse of Assembly they put a bar on any legal action by a
about no injurious reflection on the parliament, on membersmember or a person—not just a member—outside who may
or judges, and the second is that we have a sessional ordgant to seek to establish his or her rights in a court of law.
which enables persons who claim to have been defameg/hile it was not unprecedented, it was almost unprecedented,
under parliamentary privilege— because the last time it was done was in some State Bank

The Hon. Carolyn Pickles interjecting: legislation, and again in relation to an Auditor-General’s

TheHon. K.T. GRIFFIN: | am talking about the inquiry. So, let us keep all this in some perspective.
Legislative Council, and | said ‘the Legislative Council’. In | know that the Leader of the Opposition is trying to get
this chamber we have a sessional order which enablesme to say whom | believe; that is the politics of this. The fact
person who claims to have been defamed by a member in thuf the matter is that | am not in a position to make a judgment
Council to make application through the President, followingabout who is to be believed. We have the Auditor-General’s
a particular procedure, to have a statement incorporated igport; and we have Mrs Hall's statements in the parliament.
Hansard. So, there are those safeguards. Notwithstandin§he Auditor-General has, in accordance with his right,
that, going back even before the Bill of Rights, the privilegereported to the parliament. People will have to judge for
under which members have a right to say what they likehemselves.
under parliamentary privilege, even if we may not agree with It is open to any member of the legislature, any member
it, is a right which has been hard fought and won, and whicfof the parliament, to make his or her own judgment. | need
is very vigorously preserved and protected—and should be-say only one more thing. The office of Auditor-General is an
by members of parliament. important statutory office. Some people say that it is a

In relation to issues of criminal defamation, whilst parliamentary office, but that is not correct; it is not. It is an
members might have their own views about what otheimportant statutory office. The Auditor-General, along with
members might say about the use of parliamentary privilegehe Ombudsman and the Electoral Commissioner, has a right
ultimately, provided there is no contravention of the standingo report to the parliament, but that does not make them
orders, there is nothing to constrain a member from makingfficers of the parliament. Nevertheless, the office of
allegations—and we saw it earlier this week: Mr AtkinsonAuditor-General is an important statutory office.
made some very critical comments about the Solicitor- As | indicated earlier, the rights and responsibilities of the
General, and those sorts of comments also have been madaditor-General are set out in the Public Finance and Audit
here. Act and are part of the law of the state. Everyone wants to

I can remember Mr Peter Duncan (when he was Attorneyensure that the law of the state is upheld. My relationship
General back in the 1970s) making under parliamentarwith the present incumbent of the office of Auditor-General
privilege a quite stinging attack on Mr Abe Saffron. Evenis cordial and professional. | think that that was evidenced in
though Mr Saffron had not been the subject at that stage (ae discussions | had with the Auditor-General in relation to
I recollect) of criminal prosecution, there were lots ofthe legislation that actually facilitated the reporting of the
allegations about his character and his behaviour, angduditor-General on the Hindmarsh Soccer Stadium inquiry.
Mr Duncan made those statements under parliamentarphe negotiations were conducted with cordiality and with a
privilege. That created a bit of an uproar at the time. And, oproper and professional relationship between the Auditor-
course, Dr Cornwall made defamatory statements undeBeneral and the Attorney-General.
parliamentary privilege in relation to women involved with  That is as far as | can take it. It is a longer answer than |
the Christies Beach Women'’s Shelter. would normally hope to give, but | think that it is an import-

There are plenty of precedents for the way in whichant issue that needs to be faced up to. People need to
members of parliament have chosen to use the privileges @hderstand what the law is and what each party’s rights may
the parliament. We have had some debate about parliamepe; and, therefore, the extent to which one can make comment
tary privilege from time to time. It is not, of course, the on those as Attorney-General is quite limited for a variety of
privilege of the members, it is the privilege not even of thereasons, not the least of which is that | am not privy to all the
house, but of the people, and that privilege cannot be waiveshaterial that finally led to the conclusions reached either by
by an individual member—and, most likely, cannot even behe Auditor-General or by Ms Hall. That is something that is
waived by a house. being sorted out in another place.

The Hon. Carolyn Pickles interjecting:

TheHon. K.T. GRIFFIN: | am telling the member what TheHon. P. HOLLOWAY: As a supplementary
the law is. The member asked the questions, and | am tellinguestion, does the Attorney draw any distinction between
her, to the best of my ability, what the context is in which oneattacking the findings of an office holder such as the Auditor-
should look at those sorts of issues which relate to, irGeneral and attacking that person himself or his motives?
particular, criticism and defamation. They are sorting itout TheHon. K.T. GRIFFIN: The issue is not one of
in the House of Assembly, and that is a matter for them. Butvhether you attack the findings, which anyone is quite
ultimately, of course, the brute force of numbers, presumablyentitled to do. As | put itin the broader context, any member
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of parliament can defame anyone. Whether the honourabkxpected level of freight volume to be restored as a result of
member likes it or not, that is the law. You can make anAnsett’s limited return to Adelaide?
injurious reflection on an individual, and | have given 3. What has been the impact on local industry, particular-
members enough examples of where that has happened in thighe tourism and freight service industry, as a result of the
chamber alone, as well as in the House of Assembly. Yolnsett collapse?
may not like what is being said and you might object to the  The Hon. L.H. Davis interjecting:
way in which a member uses parliamentary privilege but,in  TheHon. P. HOLLOWAY: No.
the end, if there is no injurious reflection upon a member, 4. How many of those South Australians who lost their
upon the parliament or upon a judge—I think they are thgobs when Ansett collapsed will be reemployed as a result of
categories referred to in the standing order—then there are rtbis partial restoration of services?
holds barred. 5. What will be the impact on the 400 jobs at the Ansett
Of course, a house ultimately can take whatever action itall centre, which in July the former Premier stated was ‘a
may like in relation to the behaviour of members. That is ongoint investment of $11.7 million by Ansett and the South
of the reasons why ultimately there is a capacity for theAustralian government and signals major growth in Ansett’s
President in this chamber and the Speaker in the other t#ddelaide based operations’?
name a member. The members, by a majority, may then move TheHon. R.I. LUCAS(Treasurer): It was an interesting
a motion that the person so named be removed from theesponse from the deputy leader to the interjection from my
house, although | cannot quite remember the terminologycolleague that he has not spoken to the New Zealand Labour
But, when the member is named, we all know the consegovernment.
guence of that. A motion is moved and, if the motion passes, TheHon. P. Holloway: Have you?
the member is required to be absent from the chamber fora TheHon. R.I.LUCAS: No. It is interesting that the
period initially of 24 hours. If the naming is not sustained, theLeader of the Opposition, Mr Rann, very often up to recent
ordinary convention is that that indicates a lack of confidencéimes hopped into the media highlighting his significant
in the Presiding Officer. connections—as a former New Zealander, a Kiwi—with key
I make no comment. | told you that my relationship with movers and shakers in New Zealand, particularly with Labour
the present incumbent of the office of Auditor-General isadministrations both past and present. It has been interesting
cordial and professional. It has been a long association ové® note in recent times no reference by the Leader of the
the years and certainly, on my relations with the Auditor-Opposition about his New Zealand connections. He has gone
General, | do not make any public comment, except to sayery quiet. The Leader of the Opposition, Mike ‘Kiwi’ Rann,
that they have been cordial and professional. | am sure tha|l of a sudden has dropped the Kiwi. He is desperately trying
if you ask the Auditor-General, that will be his view also of to drop the kiwi accent, and all connections and influence he
that relationship. may have had with the Labour New Zealand government
The law is that you can make any comments you like. Wéhave now disappeared.
may not all agree with them, but in the end as members of The former Premier, John Olsen, outlined very clearly
parliament each of us can use parliamentary privilege to thehat the state government had done in relation to the tourism
extent that we believe is appropriate, having in mind th@ndustry. We had taken action prior to Victoria, Western
precedents that that may create or which may have beekustralia and other governments. The former tourism

created in the past. minister, Joan Hall, announced some months ago a major
initiative in terms of intrastate advertising for tourism,
ANSETT AIRLINES fortuitous as it was then, but the Queensland and Victorian

governments have since then provided extra money for an
TheHon. P. HOLLOWAY: | seek leave to make a brief intrastate tourism advertising campaign. The South Australian
explanation before asking the Treasurer a question on thgovernment had already done that and was one step ahead of
collapse of Ansett. Labor governments in other states and did not need, post the
Leave granted. Ansett collapse, to come out with a bold new initiative in
TheHon. P. HOLLOWAY: It was reported today that relation to tourism.
limited Ansett services would return to Adelaide next week Regarding the freight capacity, past, present and future,
with the federal government and Ansett administrators have no idea but | will ascertain whether there is any
agreeing to underwrite flights. On 18 September this yeainformation that | might usefully put together to provide to
some five weeks ago, following the collapse of Ansett, thehe member. The announcement by Premier Kerin today
Victorian government announced a $10 million boost to theabout requesting government employees to use Ansett
local tourism industry and other measures to address theervices is very similar to announcements made by Premier
impact on that state of the Ansett collapse. On 20 Septemb@racks and Premier Gallop. It seems to be all right for Labor
this year the Western Australian government announced a 1@remiers to make those sorts of announcements but, as soon
point plan in response to the collapse, including a $5 millioras a Liberal premier does, the whingeing, whining Labor
boost to the local tourism industry. Today in a press releas®pposition in South Australia criticises them.
the new Premier, Rob Kerin, announced that the South Membersinterjecting:
Australian government has agreed to ‘encourage all govern- The Hon. R.l. LUCAS: Western Australia does not have
ment employees where possible to use the new services owirgin Airlines flying in but South Australia has Qantas and
the next three months’. My questions to the Treasurer are:Virgin, and the Ansett administrators have made clear that
1. Why has it taken so long for the South Australianstates like Western Australia, which have only one airline
government to respond to the loss of Ansett interstate flightservicing it, would be treated differently. That is not a view
to this state? we agreed with. Nevertheless, through the former Premier
2. What was the total air freight capacity lost to Southand officers of the government, we have been working with
Australia as a result of the Ansett collapse and what is théhe administrators to try to see that changed. We are pleased.
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We congratulate the federal government for its announce- 1. Has the Attorney-General seen the advertisements in
ments in the newspaper this morning. the Advertiser?

In relation to other aspects of the questions on freight and 2. Has the Attorney-General heard of continued claims
other matters, | will be happy to take advice and see whethdyy the ALP, and supported by Michael Elliott between

| can provide any further information for the member. continuous apologies to the Hon. Robert Lucas, supporting
those claims?
ABORIGINAL HERITAGE SITES 3. Can he advise the Council of the position set out in the

Constitution Act that regulates these matters?

TheHon. T.G. ROBERTS: | seek leave to make a brief TheHon. K.T. GRIFFIN (Attorney-General): | must
explanation before asking the Attorney-General, representinghy that | did not see the advertisements. They were so
the Minister for Mines and Energy, a question about heritaggjgnificant that they did not catch my eye! But it may be that
protection. | have trained myself not to read political advertisements. |

Leave granted. had heard that there were some advertisements, and rather

TheHon. T.G. ROBERTS: Recently, the Environment, belatedly the Labor Party seems to be wanting to change the
Resources and Development Committee tabled a report thedurse of the past 100 to 150 years of history and constitu-
highlighted the problems associated with heritage protectiotional provision.
and recognition at sites where mining is occurring. In 1993, It is a complete furphy that, because 11 October was the
under a caretaker government, a mine was imploded in thigurth anniversary of the date of the last election, somehow
south of Adelaide and subsequently an investigation hage should automatically go to the polls. That is not what the
shown that that cave system was of some geological signifeonstitution says. It suggests to me that perhaps Mr Rann,
cance and that it would have been wise for the cave systemho comes from a country across the sea, does not really
to be examined, explored, documented and protectedinderstand what the South Australian or other constitutions
Unfortunately, that did not happen. The mining programactually provide for.
continued. Little or no further examination was undertaken The Hon. Diana Laidlaw interjecting:

to protect the rest of the system and to this stage, | under- The Hon. K. T. GRIFFIN: He may not have even cared
stand, the mining company that is quarrying in that area hagpout it. Let us get to the facts, the law and the truth. The fact
not been given any assistance at all to protect that cavg the matter is that under section 28 of the Constitution
system. Act—and everybody ought to look at that carefully—the

It has since been reported to me that Aboriginal heritag@arliamentary term actually starts on the day parliament first
sites are constantly being discovered in peat bog areas in thgeets for business after a general election, not the date of the
South-East. Because there is no recognised system gfection. That provision has been in the Constitution Act
protection, and certainly no discussion around compensatiogjnce 1856. In 1856—
most of the sites are turned over, certainly not recognised and The Hon. T.G. Cameron interjecting:
registered. Will the Minister for Minerals and Energy  TheHon. K.T. GRIFFIN: | would be happy to.
investigate and report on the introduction of a protocol tha Hon. TG. Cameron interjecting:
following discovery of such sites and a process to protect The PRESIDENT: Order!
Aboriginal heritage sites uncovered by all forms of mining ) ;
and, if not, why not?

TheHon. K.T. GRIFFIN (Attorney-General): | will
refer the question to my colleague in another place and brin
back a reply.

TheHon. K.T. GRIFFIN: Responsible government came
to South Australia in 1856, and that provision is based on
English law from about the time of William and Mary in the
97th century. It goes back that far. In 1908, nearly 100 years
ago, some amendments were made to further clarify the
provision, and they addressed the question of when a
parliamentary term actually comes to an end.

TheHon. A.J. REDFORD: | seek leave to make a brief _ 1here is very clear provision in our Constitution Act.

explanation before asking the Attorney-General a question Oﬁovernm(_ant_s of all politipal pers_ua_sions .havelliyed with it,
thgsubject of parliamen?ary terms y q worked with it and used it. That is, if the first sitting day of

Leave granted the new parliament is between 1 October and the last day of
The Hon. A.J. REDFORD: There has recently been February, the term expires on the last day of February. If the

.y . . first sitting day is between 1 March and the last day of
sor(?.e gub(l;uty ﬁbgut the length of this parliamentary term‘September, the term ends on 1 March. Then, of course, there
and indeed we had—

) . L is another three months after that within which to hold and
The Hon. Carolyn Pickles interjecting: complete an election.

~ TheHon. A.J. REDFORD: It does when the leader  There really has been no substantive change to this
interjects. She has six sitting days before her lacklustre caregfovision of the Constitution Act since 1908. In 1985, the
IS over. _ o parliamentary term was changed, in general terms, from three
The Hon. Carolyn Picklesinterjecting: years to four years, generally speaking, but subject to the
TheHon. A.J. REDFORD: The honourable member variability provided for in section 28. So, to say that 11
should not interject. That is what happens when she does. Skistober, four years from the date of the last election, signifies
has been in a bad mood all day. the end of the parliamentary term and requires an election to
Members interjecting: be held is not and has never been part of the constitutional
TheHon. A.J. REDFORD: Sometimes itis easy. Inany law or history of South Australia. It really is just a recent
event, we have recently seen some advertisements in tipelitical invention with no basis in law or on merit. Mr Rann
Advertiser placed by the Australian Labor Party. In the light has been saying, if the government—
of that, my questions are: The Hon. T.G. Cameron interjecting:

PARLIAMENTARY TERMS
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TheHon. K.T. GRIFFIN: They had a few, didn’tthey? undertaken and a report provided some time ago. | believe
If the government chooses to put off the election until Marchthat the Office of the Employee Ombudsman was involved
for example, Mr Rann has been saying that that is the longest that particular investigation and report.
period of delay between state elections in South Australia Subsequently, a further investigation was ordered by the
since Federation. There is a lot of information available orDepartment of Human Services and a senior public servant,
this. In fact, the state government, which was a Laboor former public servant, | am not quite sure which, was
government, in 1993 ran from 25 November 1989 tocommissioned to undertake a further inquiry and investiga-
11 December 1993, more than four years after the date of th®on. | am not aware that that particular report has been
previous election. If we go back to 1906, a Labor governmentoncluded, although | have heard around the corridors of
was elected in November 1906 and held its subsequemptarliament house that it has been. Accordingly, | am not
election in April 1910, which was three years and five monthsaware whether or not the alleged report has gone to the CEO
later than the previous election. of not the Queen Elizabeth Hospital but the North West

It is | think important to ensure that people read theAdelaide Health Service, which is the agency of which
constitution. | invite Mr Rann, as Leader of the Opposition,Western Domiciliary Care is a part. Similarly, | am not aware
to look at the constitution and to learn it, because he has tof whether the report has gone to the board of the Queen
live within it, and he ought not misrepresent the constitutionaElizabeth Hospital. | certainly understand that it was intended
position in this state in the way in which he has in relation tothat the report would go to both the CEO and the board. | will

the term of this government. undertake to inquire of the chair of the board whether they
have received the report and also what action the board
WESTERN DOMICILIARY CARE proposes to take in relation to any recommendations con-

_ tained in the report.

TheHon. T.G. CAMERON: | seek leave to make a brief | 5o far as it is alleged that the board of the hospital has
explanation before asking the Minister for Disability Servicesyrdered that the recommendations of the report not be
questions regarding the Western Domiciliary Care andmplemented until April next year, | am certainly not aware
workplace bullying. of that and, if that decision were taken by the board, | am sure

Leave granted. it would be for some good reason. | can confirm that there has

TheHon. T.G. CAMERON: Information has come to peen no order from the government that the recommendations
my attention with regard to workplace bullying and othernot be implemented until that date or that they be deferred.
irregular practices at the Western Domiciliary Care work-| yndertake to look into this matter for the honourable

place. | am informed that the Office of the Employeemember and bring back a more detailed response in due
Ombudsman has been involved in an initial investigation andgoyrse.

subsequently, a further investigation was initiated by the CEO
of the Queen Elizabeth Hospital. A copy of the second report PELICAN POINT POWER STATION
has now been provided to the CEO and board of the Queen
Elizabeth Hospital. | am informed that the reportincludesa TheHon.L.H. DAVIS: | seek leave to make a brief
number of recommendations, including a call for a fullexplanation before asking the Treasurer a question about the
investigation into allegations of workplace bullying, the Pelican Point Power Station.
unusually high number of government plated cars allocated Leave granted.
to Western Domiciliary Care senior management, staff TheHon. Carolyn Picklesinterjecting:
receiving payment for higher duties outside government TheHon. L.H. DAVIS: | am sorry, Carolyn, are you
guidelines and without appropriate authority, and theupset that itis up and running?
attendance of staff at overseas conferences without due TheHon. Carolyn Pickles: No, | just said, ‘Come on
account of government guidelines. Dorothy.
I am also informed that a decision has been taken by the TheHon. L.H. DAVIS: It is not a Dorothy—no, not at
board to take no action in relation to the report until April all. | was there.
next year. (Convenient, that, isn’t it?) A number of Western  An honourable member interjecting:
Domiciliary Care employees are now fearful of further TheHon.L.H. DAVIS: It is a powerful question. This
bullying following action on their complaints being deferred morning | attended the official opening of the Pelican Point
until April next year. My questions to the minister are: Power Station by His Excellency, Sir Eric Neal, Governor of
1. Has there been an investigation into workplace bullyingSouth Australia. It was a beautiful day as | drove down
and other alleged malpractices at the Western DomiciliaryPelican Point Road, off Victoria Road, shortly before arriving
Care Service and, if so, what are the results of the investigat the power station.
tion? Members interjecting:
2. Has a copy of the report been provided to the CEO and TheHon. L.H. DAVIS: | passed the site of the Port
board of the Queen Elizabeth Hospital and have they actedldelaide flower farm which, under that doyen of local

on the report's recommendations? If not, why not? government administrators, the Port Adelaide Council CEO,
3. Doesthe report suggest serious malpractices, includingr Keith Beamish, lost $4.5 million in a very short space of
issues of workplace bullying? time. The local Labor member for Hart, Mr Kevin Foley, of

4. Is it true that the board or the CEO of the Queencourse, strongly criticised the Liberals for attacking this
Elizabeth Hospital is intending to do nothing about thisextraordinary loss which was a burden to be borne by Port
serious issue until after the state election? Adelaide taxpayers.

TheHon. R.D.LAWSON (Minister for Disability As | approached the Pelican Point Power Station, pelicans
Services): | thank the honourable member for his question.were wheeling lazily overhead, quite obviously not having
Itis true that, as a result of a complaint from, | believe, a staffead of the inherent dangers of this power station trumpeted
member at Western Domiciliary Care, an inquiry wasby some of the extreme opponents of the power station. |
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understand that dolphins loll languidly in the sparkling watersprice has been about $30 and, for some of the time, it has
off Pelican Point and not one of them has come close to beingeen in the 20s in terms of the spot market price.
boiled, as was claimed by many of the opponents of the siting | hasten to say that, in terms of South Australia’s supply-
of the power station. demand balance, our price problems obviously are caused by
The member for Hart, Mr Kevin Foley, is also on recordthe peaks in summer, and there is no suggestion that those
as bitterly opposing the siting of the power station at Pelicaprices that we are achieving in autumn, winter and spring are,
Point. Yet, we were told this morning that this power stationindeed, the exact prices that we will see in the peaks of
has been constructed in record time. It uses environmentalbummer. Nevertheless, there is no doubt that Pelican Point
friendly gas and has been widely acclaimed as a state-of-th@as been an important additional element to the electricity
art power station. Indeed, it was said to be the best ifndustry in South Australia in both capacity and supply, and
Australia. | noticed that the opposition was represented by thelso in placing competitive pressure on pricing.
Hon. Mr Paul Holloway and the Hon. Mr Robert Sneath but,  peep somewhere within the bowels of the Blue Hills is the
alas, as hard as | searched, | could not find the local membﬁfne|y voice of the Hon. Nick Xenophon, who managed to get
for Hart, Mr Kevin Foley. | was not sure whether that wasout of the Blue Hills today to ring all the radio stations in
because he thought that the site was too dangerous or whethitween his engagements in the Blue Hills to claim that
he had a previous engagement. Pelican Point Power Station should never have been built and

My question is: is th? Treasurer aware \_/vhether t_hEthat Riverlink should have been built first. As | said to the
member for Hart, Mr Kevin Foley, has apologised for hismedia and say to the Council today—

extraordinary attack and criticism of the siting of the Pelican  The Hon. L .H. Davis They're not still giving him a run,
Point Power Station, and has he gone on the public recorgl they?
acknowledging the benefit of the power station to South TheHon. R.I. LUCAS: All the media did. If the policy

ﬁosition of Mike Rann, Kevin Foley and Nick Xenophon had
Mheen followed and we had not built Pelican Point Power
Station but had built Riverlink—assuming that we could
have, since we did not have permission from NEMMCO for
it to go ahead—we would have had massive blackouts last
summer and even more significant blackouts this summer.
TheHon. K.T. Griffin: Do you think that was part of

heir sinister plan to undermine?

power station was built, in the face of the bitter oppositio
with which he associated himself?

TheHon. R.I.LUCAS (Treasurer): | thought the
interjection of the Hon. Mr Cameron was very cruel—that
Mr Foley was off getting a haircut this morning. We all
admired the Bart Simpson look of the member for Bart. |
thank the honourable member for his question. Certainly,
think we all recall the massive protests at the time that wer ]
developed, | suppose is the kindest way of putting it, by the 1 n€Hon. R.I.LUCAS: ' As the Attorney-General

Leader of the Opposition, Mike Rann, and Kevin Foley, asuggests, | am sure that, as soon as the blackouts came, the
the local member, amongst the local residents same Messrs Rann, Foley and Xenophon would have been

I recall attending a protest meeting addressed by thgriticising the government for those blackouts. The reason

Leader of the Opposition, Mike Rann, opposing NationaIWhy there would have been even more blackouts is that

Power and Pelican Point Power Station. with some 400 or €lican Point has twice the capacity of Riverlink. Riverlink
500 Port Adelaide supporters baying for my blood—andS about 250 megawatts and Pelican Pointis 500 megawatts.

various other things as well, | suspect. All sorts of extraordi-O" @ day like today it is generating 30 per cent of South
ustralia’'s power supply. The policy position of Messrs

nary claims were made that the power station would boil th f
dolphins, destroy the environment, wreck the Aboriginal er_lophon,_ Foley and Rann, that_we _ShO.UId not have t_)u|lt
heritage of the area, wreck the environmental aesthetics of tfeehcan Point but should have built Riverlink, was a recipe
car body-strewn wasteland that constituted Pelican Point, arl@" Massive blackouts last summer and this summer.
that the nearby residents—who were some 1% to twg .The Hon. L.H. Davis: Riverlink would not have been
kilometres away—would have to wear earmuffs because dfnished. . . . .
the noisy sounds of a power station chugging away churninﬂ TheHon. R.I.LUCAS: That is an interesting point. |
out this power. ave said that all along, and | refer members to the report of
The reality, as the Hon. Mr Davis so eloquently put it in th_e Inc_iependent Regulator in August this year on the issue of
his question, is certainly much different. The power statiorRRiverlink (or SNI). On page 2, the Independent Regulator—
is critical to the state’s economic future. As of today, as wehot the government—stated:
went into the control room, South Australian priced power At the time at which Transgrid applied to the Independent
coming out of Pelican Point is the lowest in the spot markeRegulator for a transmission licence for SNI in late 1999, it was clear
in Australia. South Australia was exporting power to the—that the SNI project could not be completed prior to late 2002.

An honourable member interjecting: Thatis a three year delay. This is the Independent Regulator
TheHon. R.I. LUCAS: We were told lots of things. saying in late 1999, when the application was made, that it
The Hon. T. Crothers interjecting: would take three years for it to be built and developed. Of

TheHon. R.I. LUCAS: Danny, the price is right! The course, it has been even further delayed and it is now looking
Hon. Mr Xenophon said that it would be the highest pricedike possibly late 2003, which is four years after that. But that
power in the nation, but as of today, in the spot market pricés the Independent Regulator making the claim and it is
(and, as the operators told us, for the past few days, becausemething that we have been saying for quite some time. We
of outages in Victoria and some problems in Queensland)ould never get a guarantee as to when Riverlink (or SNI)
South Australian power stations such as Pelican Point hawgas going to be built. If we had waited and followed the
been exporting power to the eastern states, as | said, at tpelicy position of the Leader of the Opposition, Kevin Foley,
lowest price in the national market. Certainly, since fullthe Hon. Mr Xenophon and Mr Holloway, we would still be
operation in March this year—admittedly, during the off-peakwaiting for additional power and we would have opposed
period of autumn, winter and part of spring—the averagdPelican Point.
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Of course, as my colleague the Attorney-General suggestsingle line access, according to Ms Wiese and the federal
that may well have been the very idea of the Labor Party, tgovernment, without closing stations and maintaining routes.
try to make sure that we had massive blackouts in the periold was all agreed and a fait accompli before | became

leading up to a state election. minister; | was just left to announce it and it was not some-
thing that | really wished to announce.
BELAIR RAILWAY LINE They are big operational issues and | have always admired

the resourcefulness of Jane Brooks and others, and | think the
TheHon. SANDRA KANCK: | seek leave to make an g,rey that they undertook was a good contribution to the
explanation before asking the Minister for Transport anqsges. As | recall, a response that was prepared for either me
Urban Planning a question about a survey conducted by thg the pTB to send was that the Millswood station would still
Friends of the Belair Line regarding the reopening of thee he |owest on the Belair line. The other two stations did
Millswood, Hawthorn and Clapham stations. not give much courage for the PTB to believe that agreements

Leave granted. ) with the federal government should be ignored or overturned.
TheHon. SANDRA KANCK: During November 2000 Members interjecting:

the Friends surveyed all households within approximately a The Hon. DIANA LAIDLAW: | thought this had all

500 metre radius of the Millswood railway station. In all : .
A ; . ’ been undertaken with the PTB and TransAdelaide as
1 000 forms were distributed: 138 forms were either IC)C’Stec}(;perational issues arising from the survey. If that is not the

hand delivered or faxed to the return address. case—
TheHon. Diana Laidlaw: You've already asked me this The Hon. Sandra Kanck interjecting:

question this session.
TheHon. SANDRA KANCK: No, | have not. The TheHon. DIANA LAIDLAW: Okay. They may not

survey was designed to gauge the likely increase in the Iev%q’rma”y have got a reply from me, but I think all the work
of patronage on the Belair line should the Millswood station/aS been undertaken in relation to the survey and details with
be reopened. the PTB and TransAdelaide as an operational issue. | will go

The Hon. L.H. Davis interjecting: back and check. What they ask ignores the fact of the
The Hon. SANDRA KANCK: In answer to that. Mr obligations signed between governments some 8% years ago.

Davis, clearly there has not been an answer. Should thgou can have all the emotion in the world but we need to see
Millswood station be reopened, the respondees to the survj‘gcreased patronage projections and need to overturn or seek
estimated that they would make approximately 3 660 trips p renegotéate V‘.ir'ﬁ‘:.s agreements. We need more than a
month in total. This implies that, should the Hawthorn andsurveykan a VIV'SI Ist to opera}te a pass_enger_tralnsiport
Clapham stations also be reopened, the Belair line could s&gtwork, partg:ul arly one as compiex as running a singie ine
an additional 10 000 boardings a month, or 120 000 additior?Peration to Belair.
al ticket sales a year.

. A FALL PREVENTION HOME ASSESSMENTS

The Friends of the Belair Line sent a copy of the survey
to the Minister for Transport and Urban Planning on 7  Inreply toHon. IAN GILFILLAN (5 April).
December 2000. The Friends asked the minister to reconsider TheHon. R.D. LAWSON: In addition to the answers given on
the reintroduction of services to Millswood, Hawthorn and5 April 2001, the following information is furnished:
Clapham on the basis of the findings of the survey. As of 1. The four metropolitan Domiciliary Care services began
oviding an early intervention falls prevention program on 1 March

today, they say that they have not yet received a responggy| The service is provided by physiotherapists who visit people

from the minister. My questions are: at home to assess the individual's risk of falling and to provide ad-
1. Why has the minister not responded to the Friends ofice about how to avoid falls. Factors contributing to the risk of falls
the Belair Line survey? include flooring, eyesight, muscle strength, balance, medication use

i o ; nd foot problems. As part of this program Domiciliary Care will
2. Has the minister commissioned her own analysis of théleimburse participants for up to $30 for the cost of home modifica-

findings of the survey? If not,_why not? o tions and/or equipment.

3. Does the minister believe that the findings of the Inits first four months the program was in an establishment phase
Friends of the Belair Line improve the prospects for theas the four regional coordinator physiotherapists developed a falls
reopening of the Millswood, Hawthorn and Claphamassessment screening tool which assesses the twelve modifiable risk

tations? factors. Metropolitan Domiciliary Care services have performed on
S L average 20 assessments per week since 1 March 2001. This is ex-

TheHon. DIANA LAIDLAW (Minister for Transport  pected to increase as a result of further publicity and awareness of
and Urban Planning): | recall this question being asked the program increases.
before by the honourable member, either a question on notice 2. Taking Stepsis targeted at older people who do not have long
or a question without notice. | also know that | receivedterm health problems, are not frail and were previously not eligible

for Domiciliary Care services. The average age of clients who have
qorrequndence from Ms Jane quoks on behalf of the Belajg .eived a home assessment so far is 79 years.
line station and subsequently | think the PTB and— 3. There s currently no waiting list faaking Seps assessments
The Hon. T.G. Cameron interjecting: in the western, eastern, southern or northern Domiciliary Care areas.

TheHon. DIANA LAIDLAW: No, | am not testy. | have The response time, measured from the time that a telephone referral
a clear conscience in terms of this issue. | know why the)i§ received until an appointment for a home visit is undertaken, is

; proximately one week.
were closed down, because | was enacting what the LabOP At this stage, the new service is formally based in metropolitan

Party did but did not want to announce when it was inDomiciliary Care units. Domiciliary Care service providers carry out
government, namely, to seal the fate of those stations, blibme assessments in rural areas on an as needs basis.
they were happy to leave the announcement to me. It was a 4. The target number for falls assessments for 2001-02 is 1 000.
decision from the federal and state ministers, the Hon, 5. .'I.fOVmC"""y 'aS‘,J”Che‘Tikinﬁ S?Q%OW.A;JQUSI é".“hte Er?Stel;”

: : : ; . Domiciliary Care Service. A physiotherapist coordinator has been
Barbara Wiese and .Mr. Collins, regarding the single ".n ased in each of the four metropolitan services since the program
access that the Belair line was to be reduced to followingommenced. The domiciliary service providers have been consulted
standardisation of the freight route. You could not have an the changes to the delivery of in-home assessments on a regular
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basis, with preliminary discussions with Directors held in Novembewithout having to put up with inadequate food. My questions
2000. are:

1. What steps are being taken by the government to

WORKCOVER negotiate an end to the Royal Adelaide Hospital catering

. strike?
TheHon. R.K. SNEATH: | seek leave to make a brief 5 " oy soon can the patients expect a return to normal

explanation before asking the Minister for Disability catering services?
Services, representing the Minister for Government Enterpris- 1re Hon. DIANA LAIDLAW (Minister for Transport

es, a question about WorkCover. and Urban Planning): | will refer the honourable member’s
Leave granted. guestion to the minister and bring back a reply.
TheHon. R.K. SNEATH: Some time ago WorkCover
set a target to become 90 per cent self funded. | wonder
whether it is on line to achieve that or whether it has already
achieved it. My questions are:
1. Has the minister received information stating the LIQUOR LICENSING (REVIEWS AND APPEALS)
current estimated liabilities on WorkCover Corporation of all AMENDMENT BILL
outstanding claims as of 30 June 2001, including a propor- .
tional estimate of inactive claims and expected future [N committee.
liabilities for which the corporation may become liable? Ifso, ~Clause 1.
how do the liabilities of outstanding claims as of 30 June TheHon. K.T. GRIFFIN: Because amendments have
2001 compare with the liabilities of 30 June 2000 and 30 Junenly recently been placed on file, with the concurrence of the
19997 committee | propose that, on clause 1, those who have

2. Has the corporation’s investment portfolio lost a largg2Mendments—and there are several key issues—be given the
amount of money in the past four months? opportunity to address what they seek to achieve. Then,

3. Is the corporation’s self-funding target of 90 per Centbecause the amendments have been put on file only recently,
under threat? | propose that we report progress and the committee then seek

. L leave to sit again.
SerT'he Hloln. R”.D.fLA;Y]VShON M |k;1||ster fobr ,D'%‘b'lt'.ty i By doing it that way, | would hope that we could short
i wcgs).t wilfre e':h € Ionourad E F"efg elr<s queT '0:; O ¢ircuit some of the committee debate next week and facilitate
€ minister in another place and bring back a reply. H0Wsne consigeration of the bill so that it can pass and be

ever, it is worth saying that the performance of WorkCover s mitted to the House of Assembly hopefully on Tuesday,
It? recent years_has been most Impressive: 't_ _hgs met tr\]/ﬁth a view to getting this and a number of other bills through
benchmarks which the corporation set for itself; it is provid-; .| pafore the end of the session.

ing very effective support to injured workers in South The Hon. Sandra Kanck interjecting:

Australia; it is a very efficient organisation; and it has been : )

; X . X TheHon. K.T. GRIFFIN: We have limited sitting time
able to reduce the levies paid by South Australian busmesgefore the end of the year, and | would like to see usgget some
thereby enhancing the competitiveness of our state. '

. . e of this work out of the way. It is in that context that | think
The Hon. Diana Laidlaw interjecting: 4

it would be helpful if we got at least some of the debate out
TheHon. R.D. LAWSON: Indeed. As the honourable of the way now in preparation for dealing with this on

member says, there has been a $25 million reduction in eaeﬂlesday.
of the last two years. In doing that, the benefits of workers The Hon. A.J. REDFORD: | rise to speak generally
have not been compromised. But, as | say, | will bring backypout my amendments that | filed earlier today concerning
aresponse in respect of the particular questions asked. popjse complaints and the issue of live music. On 4 July this
year, the Hon. Diana Laidlaw, Minister for Transport and
ROYAL ADELAIDE HOSPITAL Urban Planning, made a ministerial statement concerning live
.. musicin hotels. In her statement, she addressed a number of
TheHon. T.G. CAMERON: | seek leave to make a brief hings including this government's strong role in developing
explanation before asking the Minister for Transport,nisatives to promote contemporary music, ranging from the
representing the Minister for Human Services, questiongs; appointment in Australia of a contemporary music
regarding the Royal Adelaide Hospital and patient foodyqyiser to the Minister for the Arts, to the launch of Music
quality. Business Adelaide and the establishment of Music House in
Leave granted. the Lion Arts Centre, amongst other things.
TheHon. T.G. CAMERON: My office was contacted by She indicated that she had, over a period of time, raised
a constituent who is currently a patient in the Royal Adelaidewith the Liquor Licensing Commissioner, the Capital City
Hospital. He has informed my office that a strike by theCommittee and the Local Government Association quarterly
catering staff at the hospital has resulted in a serious cut t@ieeting of metropolitan mayors and CEOs her alarm at the
the quality of food being offered to patients. For example, lincreasing incidence of neighbourhood noise conflicts leading
am told that patients are being served nothing but cereal fap the loss of live music venues in Adelaide. She went on and
breakfast, sandwiches for lunch and salads for dinner; thefsointed out that the issue had been brought to a head
are no meat dishes being offered whatsoever. following recent development applications and approvals for
The result has been that families of patients have beeresidential dwellings adjacent to hotels and live music venues
forced to bring in meals for their loved ones. | am informedin a number of council areas.
that the situation has been going on for some eight to 10 days. In that respect, she was specifically referring to a proposed
It is totally unacceptable that hospital patients are not beingesidential development near the Austral Hotel in the East
properly fed: they have enough pain and stress alreadynd of the city and also a residential development which had
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been approved by the Charles Sturt Council immediatelgommunity in particular, of the importance of live music to
adjacent to the Governor Hindmarsh Hotel, a hotel that ishe cultural heritage and life of this state. Indeed, in that
held high in the hearts of all those who follow the contempo+espect, before | go on to comment further on the demonstra-
rary music industry and, indeed, has won, year after yeatjon, it was well supported by the Real Estate Institute of
state and national awards as a venue for live music. In lighBouth Australia, and | had the opportunity to meet with Miss
of that, the minister resolved to establish a working group andoyse Woody, the executive officer of that organisation, who
asked whether | would chair that working group. | acceptedold me during the course of the meeting that her view is that
that honour and am very grateful to the minister for themembers would put up with additional bureaucratic or other
opportunity afforded me. requirements if it led to an outcome that ensured that

The minister referred to a number of different options thatAdelaide was a vibrant, culturally rich environment to live in
we might consider and went on and made this most importaritecause it is her view—and | endorse this view—that,
statement: without that culturally rich environment, South Australia, and

I have taken the step to set up the working group recognisingn Particular Adelaide, runs the risk of losing young people.
first, that the issues currently being experienced between residential It is more than just salaries and wages and job opportuni-
dwellings and entertainment venues are also occurring in most othges that keep our young people in South Australia: it is also

states and capital cities in Australia—however, a brief research effo - . .
into the actions by other state governments to combat the issuéa€ Perception that they are part of a vibrant and growing

reveal limited action has been taken; and, secondly, parallel recee@Mmunity and are the centre of something that is important
issues experienced in peri-urban areas of the Adelaide Hills—anénd reflects our well-being. | know in the past we have had
some horticulture and viticulture areas across the state—with thgome disagreements, but the Real Estate Institute is well
increase in the number of people moving to these areas leading to ' i :
increase in complaints about farm practices and heavy vehicle traffi erved by someone who h.as that sort of vision in relation to
movements. the future of South Australia.
She went on and made this rather pertinent observation: __ ' @ny event, atthe demonstration there were a number of
speeches and there was some great music. The Hon. Diana

Overall, I am acutely aware that cities have traditionally, and, __: - : :
must continue, to provide for arts and entertainment, not simpl aidlaw gave a very strong speech in which she said that the

residential and retail uses. In fact, if live music and hotel uses aréterests of the music industry and live music would be
lost, the role and fabric of our city will be eroded—and even cafeparamount in the consideration of the government. Indeed,
and restaurants which regularly rely on ancillary entertainment useshe was very warmly received by the crowd and | think that
to attract patrons will be threatened in the longer term. ; ; o
I am not pretending that there is one simple, easy answer t'oS anctc;nsl,i?/qurinc? ofnhder H?gotui?tidr?dn”}uf'a‘:‘]rg i?n? (If]%mmlt
resolving the conflicts between live music venues and adjacedf'€Nt 10 livé music and all that It stands 1or, a stands as
residential dwellings but, with the establishment of the workinga testimony to her achievements as a minister thus far.
group and goodwill by all, the government will explore all measures  The live music working group, in its meetings, first
to both reduce potential conflicts and resolve them more eﬁeCtiV6|¥jecided that it would agree on a set of basic principles. | am
if and when they arise. 9 ; L P PIES.
) ) . pleased to note that the basic principles were agreed to
The working group comprised Jason Turner of the Environynanimously. | think it is important that | read these basic
mental Protection Authority in relation to noise issues; Stuarbrinciples intoHansard so that those who are confused about
Moseley, a representative of the Local Government Assocignhe purpose of these amendments can refer to them for the
tion, who is now the senior planner with the City of Adelaide; ,,-nose of interpreting that legislation. They are as follows:
the Liquor and Gaming Commissioner, Mr Bill Pryor; David The working group accepts the following basic principles as
Day, a W.e" known music Ide.ntl'ty In SOUt,h Australia, ¢,nqamental to the consideration of options to minimise and, if
representing the music industry; Michael Jeffries, represenhecessary, resolve conflicts between licensed entertainment venue
ing the hotels association; Trevor Johnson, representing tluperators and residents.
Police Commissioner; and Kate Knight and Bryan Moulds, 1. Itis vital for South Australia to promote and enhance the live
representing the property council and property interests, arfgusic industry because it plays a key role in maintaining a vibrant
Il and abl isted by t i f’ entertainment and cultural environment and generates employment
we were very well and ably assisted Dy two OINCerS oMyt 5 significant number of people such as musicians, promoters,
Planning SA, Mr Chris Welford and Ms De’Anne Smith.  sound engineers, security firms, recording studios and booking
I would like to be on the record as saying that each andgents.
every one of those persons made a positive and strong 2 Licensed entertainment venues play a critical role in the ability
contribution and | convey my strong personal appreciation fof the live music industry to perform its important role in the South

. .., ~Australian community.
their work. Indeed, each and every member of that committee 3. Licensed entertainment venues providing live music, in order

made a very strong and positive contribution to the ultimatey fulfil their critical role, must be able to operate in a legal environ-
outcome. We met more than once weekly over the eight weelkent that offers clarity and certainty, and should not be subjected to

period and there were also a number of other inform apricious, vexatious or unjustified interference in carrying out their
meetings that took place with various people. In particulari@#ul activities of providing live music, :
| am arateful to the Liguor and Gamina Commissioner 4. Licensed entertainment venues, developers and residents
9 q g Lo 'should be provided with positive assistance so the licensed entertain-
Mr Bill Pryor, who went to some trouble to bring together ment venues and the live music industry are able to meet their
liquor licensing legal practitioners to discuss the issues. important cultural objectives, and can do so within realistic
Shortly after the establishment of the working group, aéXpectations.

; ; 5. Mixed use zones and precincts are an intrinsic part of modern
demonstration was held on the steps of Parliament Houﬁﬁing, particularly in the central business districts of cities. The

following a march from Victoria Square, and | was delightedgeyelopment of a mixed use zone/precinct in the Adelaide CBD is
to participate in that. | know a number of members ofan important part of Adelaide’s competitiveness and vibrancy and
parliament, including the Hon. Sandra Kanck, also participatis well recognised by town planners and development planning
ed in that march. Apart from the fact that there were ‘Save tholicies.

) o : : 6. New licensed entertainment venues and/or residential
Gov’ signs littered throughout the crowd of 5 000, it Wasdevelopments in mixed use zones and precincts must take into

heartening because it was a strong and powerful endorsemejcount the existing activities of occupiers, and that must include
by the South Australian community, and the Adelaidereasonable noise attenuation measures required (whether on the new
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or existing development) as part of the development approvathat that is a very slow and difficult process and involves the
process or any subsequent complaint process. minister securing a consensus result on a national basis. And

7. Buyers and tenants of residential property in the vicinity of\y« a1 know and understand the difficulty and the time-
licensed entertainment venues should be made aware of those venugs

prior to their acquiring a legal interest in the residential property. cOnsuming process of that. As a consequence, the committee
8. The presetrvation of residential amenity in residential zones i&lS0 recommended that, as an interim measure, a South

a factor to be taken into account where a licensed entertainmed{ustralian specification on this matter should be prepared.

venue changes the nature of the entertainment provided. Since the public release of this document, and the cabinet

9. Responsible management of licensed entertainment venue - s
a vital component in minimising the potential for noise complainterSponse to this document, | have not seen any criticism of

and other complaints. that proposed interim measure.

10. The issue of patron behaviour, including noise generated by  Fifthly, the Liquor Licensing Act ought to be amended.
patrons in the vicinity of licensed entertainment venues, should b§hat is the subject of the amendments that are before this
treated as a separate issue from the provision of live music. parliament. In particular, we recommended that the import-

I will make one comment at the outset, and that is this: therance of the live music industry be recognised in the objects
is a collective community responsibility to ensure that liveof the act. And we also recommended that that would assist
music and an appropriate cultural environment survives and court in determining what is an appropriate order to be
thrives in this city. It is not simply the responsibility of the made in relation to a noise complaint, having regard to the
providers of live entertainment to ensure that it is providedact that we are asking this parliament to recognise the
appropriately. It is my view, and | suspect it is the view of theimportance of live music in the cultural fabric of this state.
majority of members of this place, that the community has ave would hope, and | am sure it will happen, that the courts
collective responsibility to ensure that such activities thrivethen subsequently follow the parliament’s commitment to the
and grow. importance of live music in this state.

In relation to that set of basic agreed principles, a series We also recommended a change in the procedures in
of recommendations were put to the minister and | willdealing with noise complaints and that we should also ensure
briefly summarise them. First, the Environmental Protectionhat, in dealing with complaints, the licensing authority must
Authority should collate available information concerninghave regard to certain factors including the nature of the
entertainment venues in relation to the need for noisectivities on the premises, the trading hours and style of
attenuation and the practicality and cost of noise reductionperation, the desired future character of the locality and, in
measures, and produce guidelines and a technical bulletin grarticular, if it relates to a mixed use area, EPA guidelines
noise levels associated with licensed entertainment venuesaad, finally, that it be an objective assessment in relation to
assist planning authorities and enforcement agencies. Thahy undue offence and annoyance.

Environmental Protection Authority has undertaken to We also recommended that we look at the partial integra-
produce those guidelines by the end of January next year.tion between the Development Act and the Liquor Licensing

Secondly, Planning SA will ensure the adequacy of theAct. In that respect, there was quite a degree of discussion,
planning strategy to guide development plan amendmentsnd | would be less than frank if | did not indicate to this
dealing with mixed use areas and prepare a planning bulletiparliament that there was some strong disagreement as to
on new licensed entertainment venues and developmenthether or not there is an appropriate integration between the
proposals in areas surrounding existing licensed entertaiDevelopment Act and the Liquor Licensing Act. | must say
ment venues, taking into account the EPAS researckhat | for one think that the integration between the Develop-
guidelines, and also advisory material for use by councilsnent Act and the Liquor Licensing Act since the promulga-
during the preparation of policies relating to live musiction of the act in 1997 and the practices and practice direc-
issues. Planning SA has undertaken to prepare that plannitigns adopted by the Liquor Licensing Court have improved
bulletin by the end of February 2002. remarkably.

Thirdly, local government bodies should be encouraged It was extraordinarily difficult for those who were arguing
to update development plan policies in their areas. Thesat it ought to be improved to actually point to specific
policies, where they have not already done so, should includexamples where there was some failure in the process which
suitable noise attenuation policies for licensed entertainmemheant that people were arguing or dealing with the same
venues. They should also continue to consult widely withissues, first, before a planning authority and, secondly, before
affected stakeholders and should be encouraged to wotke Liquor Licensing Authority. Indeed, it seems to me (and
closely with licensed entertainment venue operators itham speaking personally) that the Liquor Licensing Commis-
relation to plan amendment reports. They also should consuion and the court have been extraordinarily careful in
with the live music industry in the PAR process, reinforcinghonouring and following the planning decision makers’
public mechanisms already in place, encouraging submissiomigcisions in relation to liquor licensing issues. But, as is the
to be made in relation to the PARSs that increase the potentighse in almost everything we do, we acknowledge that there
for residential development to occur in mixed use localitiesmay be some areas for improvement, and we have recom-
And, finally, to consult with the AHA and other relevant mended that the government look at that.
industry associations, enabling them to assist their members The sixth recommendation relates to buyer beware
to understand, monitor and participate in the PAR processstatements. This is particularly pertinent in relation to the

The fourth recommendation relates to the building codecomments made to me by Ms Joyse Woody. We recommend-
We recommended that the building code of Australia shoul@d that the Land and Business (Sales and Conveyancing)
be amended to incorporate material on noise attenuatioRegulations 1994 and the Residential Tenancies Act regula-
based on the EPA guidelines for new residential buildingsions 1995 be amended so that purchasers of land for future
constructed in the vicinity of existing or possible future tenants of houses be notified of the existence of licensed
licensed entertainment venues, or in a mixed use precinct f@ntertainment venues in their vicinity. There is a number of
new licensed entertainment venues being constructed in thifferent ways in which that could be achieved but it was the
vicinity of existing or possible future residences. We knowview of everyone, after extensive investigation and discus-
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sion, that that could be provided by the Department ofapplied when complaints are made about patron behaviour.
Environment and Heritage as an extension of the existingn this sense, and in the sense of the amendments to the
process for provision of Form 1 statements by making itLiquor Licensing Act, | must draw members’ attention to the
available on the internet. What we had in mind was that th@recinct agreements that have been largely facilitated by the
section 7 statements and the statements that are providedltiguor Licensing Commissioner as part of the Attorney-
prospective tenants have the web site on the form, and thH@eneral’s crime prevention strategy. In a number of regions
potential tenant or the potential purchaser can go to thatwelh South Australia, including Mount Gambier, Whyalla,
site, look up where licensed entertainment venues are, wotldarion, the city West End (I digress to say the city East End
out where they are in the vicinity of the premises in whichdoes not seem to be able to agree on anything at the moment)
they propose to reside, and then make their own inquiriesand various other parts of the state, including Holdfast Bay,
Indeed, one would hope that that would be taken into accounhe Liquor Licensing Commissioner convenes regular
if there was a subsequent noise complaint. Let me give onmeetings involving police, local government and entertain-
example of how we see it working. ment providers and sets out a code of conduct and a standard

We know that a residential development is taking placeof behaviour to which everyone subscribes, and they have
immediately adjacent to the Governor Hindmarsh Hotel. Weegular meetings if any problems arise. The evidence that was
all know that the Governor Hindmarsh Hotel has beergiven to the working group is that that is working exceedingly
providing live music in what until very recently has, essen-well and, in that respect, | think the Liquor Licensing
tially, been an industrial area, without any complaint andCommissioner deserves congratulations for initiating that
without any concern about noise levels. We accept on facprocess.
value that the Charles Sturt council went through an appropri- The second issue we raised was in the context of patron
ate planning process, and we do not seek to interfere in théehaviour. We recommended that the scope of section 20 of
planning process. But we would hope that the people whthe Summary Offences Act should be expanded to create a
either purchase the units or tenant the units immediatelpew offence relating to circumstances where any person who,
adjacent to the Governor Hindmarsh Hotel will receivewithout reasonable cause, disturbs another in or adjacent to
appropriate advice about the activities of the Governomny licensed premises where entertainment is held by wilfully
Hindmarsh Hotel and, if they choose to proceed with thecreating any undue noise. In this sense, a number of hotels
transaction, it is their understanding that they should have tbave been subjected to noise complaints, not because of the
put up with the level of noise that the Governor Hindmarshnoise that is emitted by the entertainment within the hotel but
puts out. because of the behaviour and the noise that has been created

| think it is important that we recognise that people’s by those outside the hotel—and not necessarily by patrons of
behaviour changes over a period of time. When | was younghat hotel.
live music was the province of clubs and not necessarily of Indeed, some of the evidence that we received (and | know
hotels, because we had 6 o’clock closing. With the changthat it may well be challenged and some people might
from 6 o’clock closing to 10 o’clock closing we saw the disagree with it) was that, in the case of the Bridgewater
advent of live music in hotels—and, indeed, | think hotelsHotel, a number of the people who were making noise, who
were given the opportunity to extend their trading hours ifwere disturbing the nearby residents were, in fact, people who
they provided live music, and they became great culturalvere 16 and 17 and not of an age to go into the hotel. They
icons, particularly during the 1970s. We saw our personalvere out in the car park waiting for friends or trying to
habits change from leaving work, going to the hotel and themparticipate and making a lot of noise. It was clear to the
going home, to going home then going to the hotel andcommittee that the responsibility for that behaviour should
looking for our entertainment. not fall solely on the licensee or the provider of the entertain-

As we moved to midnight closing, people started to go outment and that, in fact, it is a community and policing
later. What we are seeing now (and | am sure that we have aksponsibility.
had this experience) is a situation where young people do not In looking at and debating the issue, | must say that there
go out until 11 or 12 o’'clock and, in order to satisfy that was strong concern from the working group that we did not
demand of young people in a modern 21st century cityunduly impinge on people’s civil liberties and did not return
venues are now providing live music up until 5 and 6 o’clockto the dark days of the 1970s when the police were pushing
in the morning. That is a standard that is happening throughroung people around and there was this great antipathy
out the world and one that, if we are to maintain our reputabetween the police and young people. We wanted the police
tion as a vibrant capital city, we have to learn to live with andto have sufficient power to ask people to move on, not
learn to provide to those young people. | know that, in thebecause they are creating an offence where people might be
case of the Governor Hindmarsh— in fear of their personal safety but because they are making

The Hon. Carolyn Pickles interjecting: too much noise and disturbing local residents.

TheHon. A.J. REDFORD: The honourable member It would also alleviate another issue that came to the
interjects, and | would not disagree with that statement. If thattention of the committee: that, in relation to the conciliation
Governor Hindmarsh seeks to change its hours, | would hopgrocess with noise complaints, many hoteliers were being
in the context of these amendments, that these people who asked to provide very high levels of security and security
buying these units or moving into these units understand thguards at great cost to the hotel. Whilst they were consenting
the Governor Hindmarsh has a perfect right, if it chooses tao the condition of providing those security guards, what was
to seek to change its hours and the way in which it operate®iappening was that the cost of providing those security
and will be given that opportunity and will be allowed to guards in fact exceeded the cost of providing the entertain-
cater for the demand of its patrons should it see fit. ment itself. After a period of time, the licensee decided that

The next issue is that of patron behaviour. We recomit was uneconomic to provide the music and, whilst there was
mended that the AHA, the police and the Liquor Licensingno order as such in the Licensing Court, we lost another
Commissioner develop protocols and procedures to beenue.
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We in the working group were committed to the principle  And itis not just in the Governor Hindmarsh. | know that
that, in relation to general human behaviour in the streets, ithe Tonkin family has played an extraordinary role in the
mixed use precincts and the like, it is a whole of communityFrances Folk Festival that has grown so rapidly in recent
responsibility to deal with those issues and we should not bgears, to the extraordinary benefit of the local community. |
seeking to transfer that whole of community responsibility inwould also draw members’ attention to the West End Live
managing and policing those issues to the providers dflusic Plan, which has been prepared by Downer Koch, and
entertainment, ultimately to the detriment and cost of theéhe importance of the West End as Adelaide’s live music
entertainment and live music industry. destination. | must say that in relation to the East End | think

Our final recommendation is that we establish a live musieve have missed an opportunity: not that | am laying the
fund to assist venues in relation to structural and buildindlame for that at the feet of any particular person, but there
improvements, to assist developers of residential develofias been a series of decisions (and personalities) that has led,
ments in mixed use precincts, and also to enhance the a certain degree, sad to say, to the demise, in some
development of the live music industry. We presented thoseespects, of the East End. | think that it is very sad.
recommendations to the minister, the minister took them to | know that there are some people in the East End who are
cabinet and on 20 October the minister announced heworking their guts out to try to revive and keep alive the
response. As chair of that working group, | must say that | anmagic of the East End that we all enjoyed from the period of
extraordinarily pleased with the response of the governmerthe first Grand Prix up until relatively recent times, but they
to the working party’s recommendations. are struggling because there are some within that immediate

First, the government said that it would adopt the amendvicinity who do not understand that living in the middle of a
ments recommended by the working group to the Liquorcapital city means that you have to put up with a little bit of
Licensing Act. Secondly, the government indicated thatnoise and a little bit of city life and that living in the East End
through the Environment Protection Agency, it wouldis not a substitution for living in Burnside or the Adelaide
produce the appropriate guidelines, and also acceded to thills. | would hope that that would work.
request in relation to Planning SA. The minister indicated that | do know that the proprietor of the Grace Emily Hotel
she would initiate the specifications in relation to noiselooked me in the eye, and if he told me once he told me seven
attenuation. In relation to patron behaviour, as a workingimes that, if we do not get the West End right in terms of
group we acknowledge that we did not consult broadly withmusic and entertainment, that is Adelaide’s last chance to get
the legal profession and others who might be affected by thig music and entertainment precinct right in South Australia.
and the government will seek to have further public consultaindeed, the availability of the Balfour’s site in the West End
tion before finally accepting that recommendation andand how we manage it will be absolutely critical to how the
drawing up amendments to enable the public to considéest End and the city develop. | would hope to see every

them. In that respect, | am grateful. member in this place at public meetings, pushing the
Indeed, in all those matters it is important to note theimportance of live music in the West End.
involvement of three key ministers: the Hon. Diana Laidlaw, | look forward to seeing the Hon. Anne Levy back at

as | said, the Attorney-General, Hon. Trevor Griffin, and, ofmeetings, pushing the envelope and saying that we have to
course, the Hon. lain Evans, Minister for Environment anchave such venues as the Grace Emily Hotel and young people
Heritage, who has responsibility for the Environmentaland all that life and vibrancy that the West End potentially
Protection Authority. In relation to the live music fund, | can have because, without that, Adelaide is a city that is not
understand that the government is considering that as part déstined to grow and not destined to thrive, and not destined
the budget process. Unlike cabinet, | do not have a list ofo provide a strong future for our young people. | cannot put
competing priorities, but | would urge the government totoo strong an emphasis on that.
seriously consider the proposal. I will not go through in detail the submissions that were

I know that if | have seen a minister who did not look made to the committee other than to say we received an
overly busy in the past fortnight they have generally had @normous number of very high quality submissions. The
considerable lecture from me about the importance oAHA put a strong position and in some cases we did not
establishing such a fund. Indeed, if those avid readers dbllow its recommendations. However, | will deal with one
Hansard have nothing to do, | would suggest that, if they doparticular suggestion it made at the outset, and that was this
see a minister in the immediate vicinity, they also join in thisissue of first occupancy rights. | know it is an issue around

lobby effort in relation to this budget issue. which there has been repeated and regular agitation over a
TheHon. Diana Laidlaw: My advice is that you've been period of time since this debate first surfaced.
very effective. The first point the committee was mindful of is that we are

TheHon. A.J. REDFORD: Thank you. | should turnto probably (and hopefully) at a low point in relation to the
talk generally about a couple of issues and then deal specifivailability of venues in Adelaide. We were concerned that
cally with a couple of comments about the amendments, sib we enshrined first occupancy rights as defined by the
that members understand precisely where we are cominlgHA—and it acknowledged this as we went through the
from. First, | would like to draw members’ attention to a process—what we would be doing is preventing the establish-
letter from Richard Tonkin of the Governor Hindmarsh Hotel. ment of new venues, because this whole development process
I will not read it intoHansard at this stage but may well take in terms of the development of a live, lively, modern 21st
the opportunity to read it when we get to the specific clausesentury city would degenerate into an argument as to who
on live music. | might even leave it to the Hon. Sandra Kanckwvas there first.
and give her the opportunity to read it. But | would draw | will use the example of the Brecknock Hotel. If the
members’ attention to the letter from Richard Tonkin, whichBrecknock Hotel decided—and it has in recent times—to put
sets out the history and growth of a family business goingn live music, we were concerned that the first occupancy
right back to the western districts of Victoria and the role theyargument would be used by nearby residents to say, ‘Sorry,
play. you have not had live music. We were here first: you should
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not have live music.” We hold the view that, in a mixed useretailers, independent record companies and CD distributors,
precinct in the middle of a capital city, residents have to putransport hire companies, security firms, breweries and other
up with a reasonable amount of live music and have to movalcohol providers, soft drink suppliers, etc. That is a great
into a city area particularly in the expectation that the nearbyange of people.
hotel, whilst it may not provide live music today, may He points out that there are currently only about 20
provide it in the future. It would be incongruous to establishcontemporary new style music venues in the metropolitan
a scheme where, if it had been established 18 months ago area and that we have lost at least 15 or so in the past five
two years ago, the Grace Emily would not have beeryears. He points to the fact that that has been due to a range
permitted to put on live music. In relation to these amendef factors and not just noise. He says that there are about 60
ments we have endeavoured to achieve that. to 80 regular cover band venues and 30 dance or DJ-style
In relation to the principle put forward by the AHA that rooms operating. There are four larger dance clubs including
we freeze all residential development in the City of Adelaide Heaven, Zanzibar, New York Bar and Grill and Planet and
after lengthy discussion, we believe that we convinced théhey would involve up to 120 persons a week. Indeed, the list
AHA that that would not be in the interests of its members Of lost venues over the past 20 years is extensive.
After all, if | were the owner of a hotel, | would not mind | would also like to thank Mr David Case, a man | have
thousands of people living near my hotel, provided they livednever met, who lives at Semaphore and who provided a
near my hotel in an environment where they would notdetailed submission. | am also grateful to the Leader of the
complain about my activities, because they are a great sour&¥position, the Hon. Mike Rann, and it is important that |
of custom and patronage. We all know how hard it has beefgad his submission intdansard, as follows:
throughout the course of the 1990s, following the difficult  Dear Angus,
times of the 1980s, to attract people back to live in the city. | write in response to your letter of 7 August requesting my

; ; . ~comments in relation to the issue of neighbourhood noise disputes
We believe that, provided they know what they are gettlnqc volving live music venues. | am of the view there should be

themselves in for, that is an appropriate mechanism to defﬂgislative change to recognise the ‘existing use’ rights of live music
with this. We believed that, in the long run, it would be venues where developers or individuals are seeking to build

counterproductive to the music industry if we froze develop+esidential accommodation. | support the use of noise mapping to

ment and an increase in the city population. designate areas which should be exempted from noise complaints
. . : . ., from accommodation which is not yet built, which should alert

I will not go through in detail the submission of David people considering buying or building a home near an established

Day, except to say that he prepared an excellent submissi@ntertainment zone or establishment and allow them to make an

and set out a number of economic factors in relation to thé&formed decision before signing a contract. | believe this policy

i ; ; :_Should apply only to existing live music venues and should not allow
music industry. However, | will read out part of his submis other hotels and clubs to suddenly introduce live music into

sion which | think is very important. Entitled, ‘What is the estaplished residential areas where it could cause annoyance to home
live music scene 20017’ it states: owners. Thank you for the opportunity to respond in relation to this

. important issue.
On average, a small, up to 250-person, venue will have the . )
following persons involved over three nights of music or entertaind hope when the opposition considers these amendments next
ment: band/DJs personnel, 10; door persons, 3; act manager, 9; Rfeek that it considers that we have endeavoured as best we

operator, 6; PA supply company, 10; printers, 12; street press sta ;
14; venue staff, 6; security contractor, etc., 9; total for a week%an to accommodate nearly all the suggestions made by the

minimum of 79 are involved [for a three night act at an up to 250-€ader of the Opposition. We agree with his penultimate
person capacity venuel]. paragraph, with the exception that we also believe that there

If you look at a venue such as the Governor Hindmarsk?ught to be the continued introduction of live music into new

) venues in mixed use precincts, and we have focused on that.
wher n asions, they have larger acts, the number &f : ' e
ere, on occasions, they have larger acts, the number 0 The Australian Democrats also made a submission and

people involved are at this level: bands and DJs personnel , :
80; door persons, five; act managers, 15; PA operators, sev! slgp;l%okritg%ett\guﬁ:f;icr)ﬁcst);irldrpendatlon. The Hon. Sandra
PA supply company, 15; printers, 15; street press staff, 14, L L

Of course, a number of ramifications flow from enshrining first

venue staff, 4_0’ security Contr.actors, th., nine, natlonalse rights in legislation. | believe natification requirements for
promoters, 15; local reps, three; and, drivers, two. The tomﬁuyers of residences near established live music venues are
for the week is 220, plus the record company and all of thatabsolutely essential. Nor should such rights create carte blanche for
In relation to those, we have probably 4 200 people per yedive venues on the noise front.
per venue and a minimum of 80 000 impressions per yearagain would hope that these amendments fit in with that
over, say, 20 venues. He refers to the APRA report whickissertion. She also suggested that we look at the legislation
says that it has 2000 SA paying members on its books withassed by the Queensland parliament. In that regard | am
720 registered bands. He goes on and says: grateful for that suggestion. We did look at that legislation.
The loss of a workplace to those members would be critical tdndeed, | made inquiries from people involved in the music
them sustaining even the meagre living they get now. This hamdustry in Queensland about the effect of those amendments.
particular ramifications on youth unemployment figures as most staffyhat has happened in Queensland, according to the people
at venues and indeed those in bands are young and students. to whom I spoke, is that it is being used as much to stop live
This puts the industry into some context. Some of thenmusic and new live music venues as it is to protect existing
opportunities include: publicists, booking agents, artistive music venues.
managers, promoters, street and commercial press staff, Indeed, one story that | was told by the principal of Ocean
photographers, recording studios, crewing companies, graphiRecords was that one hotel across the Brisbane River was
designers, web site designers, full and part-time musigetting complaints from one recalcitrant person in her late 70s
association coordinators, legal services, accountants, CD amtho proved that she had lived there much longer than the
tape manufacturers, event caterers, event and site managérstel had been providing music, which was a period of only
PA companies, studio and live sound engineers, insurandb years. In the end, notwithstanding these amendments in
providers, lighting supply companies, musical instrumenQueensland, the hotel thought it would be cheaper to buy the
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house that she owned—at great expense—move her out aadd making a few changes to the configuration of the cellar,
move in younger people to enable it to continue the provisiomnd those residents did not hear the music. This indicates just
of live music. some of the difficulties that can arise.
That is why we did not go down the path of legislatively | am also grateful to Tim Simpson, of the East End, for his
prescribing a noise level standard and a first occupancy righéupport and | know that the Adelaide City Council is giving
I might say—and we have not said this in our report—that thénim a grant, to deal with the issues there.
EPA is fairly clear about—and the officer of the EPA, who  In closing, | draw members’ attention to the fact that we
has a good working relationship with the hotel industry andmay not have all the answers, and | suspect that we might, at
in particular, with the proprietor of the Grace Emily, is very some stage in the future, be revisiting the issue.
mindful of—what is an appropriate noise level. Indeed, | did During the course of our inquiries | came across a
not understand it. He took me out one night to a fewgocument entitled ‘Report of the Committee on Noise from
venues—and | will tell members over the bar some of thepjaces of Public Entertainment’ dated July 1983. In that
funny stories that came out of my visits to various venueseport, the working party, which was chaired by Mr Inglis,
with a noise meter that is a big black thing about 18 incheshe then Director of the Pollution Management Division,
long and two inches wide that attracted a lot of attention. ajong with various other people of similar representative
The Hon. Carolyn Pickles interjecting: groups as my group, made a series of recommendations. They
TheHon. A.J. REDFORD: No, to be perfectly frank, we  talked about the decline in music venues and made a number
did not. | have to say in a personal response to the honourald# recommendations concerning zoning regulations, develop-
member’s interjection that obviously occupational health angnent standards, building standards; an interesting recommen-
safety issues ought to be paramount. | know that thosgation to the effect that illegal parking should be rigidly
experienced in the live music industry do take steps to ensuigoliced; that additional inspectors for noise be appointed; and
that they are protected, but that is not to say that is nofhat changes be made to the Licensing Act (referring to
another issue that ought to be considered. | think the honougtecisions made by the then Acting Judge Kelly, who is now
able member makes a pertinent interjection. along-term judge in the Licensing Court). Recommendations
| also acknowledge that the shadow attorney-generajwere also made regarding changes to late night permits, and
Michael Atkinson, made a submission supporting a ‘buyeghe like.
beware’ policy and pointing out that he is the member of | think that the lesson from that is that this is one of those
parliament for the Governor Hindmarsh Hotel. He said:  jssues to which parliaments will always need to monitor and
...l wish to see it continue as the live music venue that it is%ve attention. Indeed, annexed to that report is a list of

;Ahlthgugh the vacc??t Iand_é)et\t/yelen the BOWd?.? %a”"t"% S;Sstati?]“ aBremises providing entertainment. | must say that that list is
e Gov was used for residential purposes until abou , when - N :
dwelling was burnt down, the new townhouses are likely to attrac uch lengthier than a similar list that was provided to my

occupiers who will object to the noise made by the Gov. committee, so it does highlight the matter. In relation to the
. - . legislation, | think that, in terms of understanding the effect
will read t.he Ia§t paragraph in its entirety. i _ of the amendments (and | have already alluded to the change
New residents in my electorate contact my office to complain

about hotels or industries that were in the neighbourhood at the timg the objects of the act), | should read into tansard the

they attended the open inspection and bought their property. Thegélvice that | was given by Katherine O'Neill in relation to the
residents explained that the open inspection was on Sunday and theoposed amendments to section 106 of the act. The advice
establishment which harms their residential amenity was nottates:

operating that day. | am weary of developers and real estate salesmen .
who tell potential buyers, ‘Yes, the bus stop will not be thereinafew | have spoken with the drafter about your concems. As |
weeks. ‘Don’t worry, the industry is about to be zoned out of the understand you, the desired effect of the provisions is to ensure that
area.’ Don’t worry about the prison—the government has plans t§ complainant does not succeed merely because it is shown that a
close it soon.” Frank and blunt disclosure documents would givé?€rSon or persons are genuine in their sense of grievance or are
potential buyers due notice of those things which detract fronf€nuinely adversely affected. You consider it important for the
residential amenity of the property such as a foundry, a live musi@uthority to be satisfied also that the behaviour complained of,
venue or a street with heavy traffic. Of course vendors and real estafB0iSe, etc.) was objectively unreasonable. That is, the complaint
salesmen would try to rort the disclosure statements and do anythig)ﬂrUSt be not only genuine, but justified. The drafter advises that the
to stop the council including local advice on the statement. This i¥foposed amendments to the provision have the following effects:
going to be a tremendously difficult and expensive way to go but | 1. The threshold requirement that the complaint (being an

think disclosure statements on hazards to residential amenity are  individual and not the council or Commissioner of Police)
justified. claims to be adversely affected'. . .

. . . . . 2. However, in deciding whether to dismiss the complaint or to
I think Michael Atkinson has some salient points. | hope that make orders, the authority is to have regard to a list of factors.

what we have recommended, while not expensive, does  Thatis, to claim to be ‘adversely affected’ is not enough.
achieve what he believes should happen, and that is the 3. The factors are as listed in proposed (6)(b). The authority must
protection of existing venues. [take into account each of them]. That is, they are factors to

feci ; be taken into account. None is given predominance over any
We also had submissions from councils such as Mount of the others and none will necessarily be decisive. It is a

Gambier, West Torrens and Unley. | draw members’ attention  matter of weighing all of them in coming to a result. Conceiv-
to one example of how difficult this can sometimes be. A ably, there might be circumstances in which one of the factors
venue in Mount Gambier was the subject of complaint about weighs so strongly as to be the decisive factor, but that is a
noise. Unusually, the complaint was ot from residents , 2be B0 SR EMTET: o caconableness or
anywhere within 400 me'tres or 500 metres.of t.he ho.tel t,’Ut otherwise of the activity, ‘noise or behaviour’ (item (b)(ii))
nearly across the other side of town. Extensive investigation constitutes an objective test of whether the noise, etc., was
discovered that the music was going down through the cellar unreasonable in all the circumstances. This can interact with
of the hotel, through the underground caverns and caves and Othet’ flath’f?rﬁUCh as EbPA gu'd?““es af”d .’e'a“Vg. ‘{EVE'OP'
. . ment plans. There may be some types of noise or disturbance
popping up some kllomgtres away, much to the annoyance which is so extreme as to be unreasonable in almost any
Of those reSIdentS. That ISSue was I’ESO|Ved by Chang|ng the situation (SUCh as, for examp|e’ patrons need|ess|y ringing

speakers—putting them on the walls instead of on the floor— doorbells of neighbouring houses), so that the other factors
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will now outweigh this one. Equally, there may be some typeshave justified some of the complaints. If someone lodged a
of noise disturbance which is so trivial or accepted that theycomp|aint about Q under the sort of provisions | have

are always reasonable (such as the noise of footsteps leavi ; ;
the licensed premises or doors of the premises opening a#g(oposed, there would be an opportunity for the licensee to

closing as patrons come and go). Between these extremes wiiRY t0 the residents in those apartments, ‘What if | putin a
be arange of noise and activity, the reasonableness of whicteiling?’, and that might be a simple solution.

the authority must consider, and weigh with the other factors. | have included prior occupancy rights and, obviously, we
Thus, while a result could be reached based on reasonablenagg| explore that more because the amendments that the Hon.

alone, this would be unlikely except in very extreme cases. In . . . .
particular, it is unlikely that the section would have the effect that"\"9US Redford has put on file deliberately avoid prior

noise from live music emanating from a hotel or club would 0ccupancy rights. | have also given the liquor licensing
automatically always be considered inherently reasonable atommissioner the opportunity to dismiss a complaint. As it
inherently unreasonable. More likely, an assessment of reasonable-currently worded, once a complaint is lodged there has to
ness would be influenced by other factors listed in the subsectio . ;
such as the period of time over which music has been occurring e atleast a conciliation process when, on some occasions,
the premises. it may not even be necessary.

Hence, the net effect of the provision will be that the authority | think it is important that we are taking this action at the
must not only consider whether a complainant claims to be adversefyresent time. Obviously, this is not the whole solution. This
a;}fecltg‘% bg; must "é'so asscss Oblelf.t"’e“é whether t?fhc‘l?mp'a”i‘é simply the liquor licensing side of it and not the planning
should be dismissed, or should result in orders against the license, : : - : -
having regard to all the relevant factors. Side of it. But,_ since the whole issue blev_v up in relation to the

, . . . Governor Hindmarsh Hotel, the Bridgewater Inn has
| draw members’ attention to the fact that it is my strong Viewierminated live music because of the complaints. Since the

that, in 100 years, we will not be judged by the political |5rge public rally, I also understand that the Seven Stars Hotel
events of the last week or the last fortnight; we will not be,.54e a decision to no longer stage live music. It is very

judged by the result of the forthcoming federal election; angjmely that we have this bill before us and that we are able to

we will not be judged by the results of inflation factors, \,qe it is an opportunity to address the issue of live music in
employment levels or the sorts of things that generallyyqejaide.

occupy us on a day-to-day basis. In 100 years we will be *The Hon. K.T. GRIFFIN: | want to give some lengthy
judged by the product of our artists, authors, musicians angesponses to the proposals of the Hon. Sandra Kanck in the
poets. We judged the late 19th century and the early 20tj,ne that they will be on the record and | will not have to
century by the likes of C.J. Dennis, Banjo Paterson and Hen%peat them all next week. Of course, it may be a vain hope,

Lawson. o . but we will see. All her amendments will ultimately be

In 100 hundred years our community will be judged byspposed by the government, because we will support the
our musicians—their words and music, their activities andymendments moved by the Hon. Angus Redford.
their success—whether it be on an international, national or  The Hon. Sandra Kanck interjecting:
local stage. People will see our community through the eyes The Hon. K. T. GRIFFIN: We will see. If | take the
of those musicians. It is vitally important that we as agmendments paragraph by paragraph—and | know they are
parliament recognise that and ensure that we have a thrivingyt gl before us at the moment—it might help to at least
city, a thriving culture and, above all, a successful andypjain why the government is taking that position. Para-
prosperous live music industry. ) graphs (a) and (b) seek to restrict who can complain about

TheHon. SANDRA KANCK: | will be reasonably brief noise, offensive activity and patron behaviour. The present
because | raised my concerns in my second reading speegfjy provides that a complaint can be made if an activity on
and my amendments, obviously, attempt to address thosg the noise emanating from licensed premises or the
concerns. My amendments deal only with section 106 of thgehaviour of persons making their way to or from licensed
Liquor Licensing Act but | think that the idea of altering the premises is unduly offensive, annoying, disturbing or
objects of the act is a good one. inconvenient to a person who resides, works or worships in

My amendments, looking at the issue in section 106the vicinity. A complaint can be lodged by the Commissioner
provide that, as long as you reside, work or worship in thesf Police, the local council or a person who claims to be
vicinity of the licensed premises where the noise is comingadversely affected. However, in the latter case, the complain-
from, you can lodge a complaint. My amendments attempt tant must be authorised by at least 10 people who reside, work
put some limits on that so that you have to reside, work an@r worship in the vicinity unless the commissioner is satisfied
worship on a regular basis and be there at the time that thiat the complaint should be accepted even without this.
noise is alleged to have occurred. The amendments contain The amendment proposed would mean that a complaint
a provision that after a complaint is lodged no action will becould not be brought unless the person offended or annoyed,
taken for 28 days, and the reason is to allow the complainaiit not a local resident, actually works or worships in the
and the licensed premises to negotiate before it gets to thecinity on a regular basis at a time when the activity, noise
point where the commissioner deals with it. | will give an or behaviour is occurring. This is a double test. The work or
example. In May last year | did a tour of the East End afteiworship must occur on a regular basis, and it must occur at
midnight. One of the places that | visited, a place called Qa time when the behaviour complained of is in progress.
was burnt out earlier this year. Obviously, this will reduce the range of persons entitled to

TheHon. T.G. Roberts: Did you see Angus there? complain.

The Hon. SANDRA KANCK: No, | did not see Angus. The government sees two main problems with what is
This was May last year, so it was before all this blew up. Qproposed. First, it may not always be clear who satisfies the
was a place that most people had complaints about in termmsgular basis test, and it could work unfairness; for example,
of people living in the East End apartments. The interestingvhat is the position of an elderly person who often attends
thing about that place is that it had a roof but no ceiling, sachurch in the vicinity but cannot attend every Sunday,
that the noise of the live music echoed and the whole of @@erhaps for health reasons, or who attends different services
became a resonating chamber that | can understand woulldm week to week? Presumably this will not satisfy the
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regular basis test. On the other hand, a visitor who comes tmay be a hostile response from the licensee, escalating
the vicinity once a year during the summer holidays anctonflict to the point where a conciliated result becomes
attends the Christmas services during that visit will satisfy theinlikely. Also, the knowledge of this built-in delay in
test. Similarly, while a person who works regular hours in thehandling complaints may cause residents to complain at an
vicinity can complain, a casual worker whose hours varyearlier stage, perhaps at the first sign of trouble, in preference
cannot complain, even though at times he or she is presetd seeking to resolve the matter directly with the licensee.
when the offensive behaviour or noise is occurring. ThisThis may mean a needless increase in the number of formal
seems unduly harsh. complaints.

Secondly, some quite legitimate complaints may be ruled The government amendment proposes instead a 14 day
out by the amendment. It should be borne in mind thaperiod. This should be ample for licensees to consider the
complaints about licensed premises are just as likely to bealidity of the complaint. In many cases, it may not be the
about patron behaviour as about noise emanating from tHest notification that the licensee has received that there is a
premises; for instance, suppose that someone runs a busingssblem. Even ifitis, 14 days should be ample. The concili-
such as a shop, office or professional rooms next-door to thation hearing should then be able to proceed. Should it
licensed premises. It happens that patrons leaving the licensetherge in conciliation that the parties need more time to
premises late at night make a practice of dropping rubbisinvestigate issues and options, no doubt the conciliation can
such as bottles and cans on the lawn or forecourt of the nextbe adjourned or interim orders made to enable this to occur.
door business as they traverse it to go to a nearby busis not the practice of the commissioner to require parties to
stop, ATM or taxi stand. The offensive or annoying behav-proceed to meetings and hearings if it is apparent that they are
iour in this case occurs during hours when the business i®solving the problem without intervention.
closed. Since no-one is working there when the offensive The government also has a concern about the proposal that
activity is occurring, there is no right of complaint. It will be it must be the complainant who serves the licensee. Under the
difficult to deal with the matter by a complaint to the police government amendments, it would fall to the commissioner
about littering because of the difficulty of identifying the to notify the licensee, as happens now. Itis preferable that the
persons involved. commissioner acts as intermediary in this way, particularly

This may leave legitimately aggrieved persons without af there is a high level of conflict or hostility between the
remedy. For this reason, the amendment will leave schoolpatrties, as it can avoid the escalation of conflict. In particular,
in particular, in a vulnerable position. It will usually be the complainants who are private individuals need to be made
case that the offensive or annoying behaviour of patrons wilhware that they do not have to deal directly with the licensee
occur after school hours. It could happen that patrons engagdout whom they have complained if they do not wish to do
in such behaviour so as to affect the amenity of the schodlo.
premises when the school is closed, such as by using the In relation to paragraphs (d) and (e), the amendment
premises as a shortcut. This could pose a danger to childrewould empower the commissioner to dismiss, at the outset,
Under these amendments, the school staff cannot complaicomplaints which are not properly made, are frivolous or

The government would prefer to see the act confer rightsexatious or do not warrant further action. It would also allow
of complaint on a wider, rather than a narrower, range ofthe commissioner to suspend proceedings to allow settlement
persons. Note that, for a complaint to be brought by amegotiations.
individual, he or she must be able to claim to be adversely As to the first, presumably one of two things is contem-
affected. A person who is unaffected by the behaviour willplated. Either the commissioner is expected to make this
not succeed in a complaint. This being so, itis better to allovdetermination based on the written complaint as lodged, or
the complaint to be made and then have it evaluated on iwlse it is intended that a preliminary hearing be held to
merits by the licensing authority, rather than to filter out whatdetermine an application to dismiss a complaint. The
might be quite proper and legitimate complaints by narrowdifficulty with the former is that the commissioner may not
rules about who may complain. Hence, the present law shoulae in any position to make a fair assessment of this on the
be retained on this point. basis of the written complaint as lodged.

In relation to paragraph (c), | indicate that, as | understand Not every complainant is equally well able to express his
it, this amendment would require that no conciliation meetingr her concerns in writing. Not every complainant will choose
or other hearing can be held until a period of 28 days hato be legally represented in a matter of this kind. The risk is
elapsed from the service of the complaint on the licensedhat justified complaints may be blocked even before
rather than the 14 days proposed by the government amencbnciliation is attempted if the full story does not appear from
ment. It will also require the complainant to serve the license¢he written form. There may be a tendency to disadvantage
directly rather than relying on the commissioner to notify thepersons of lesser education, of non-English speaking
licensee, as happens at present. Presumably, this is intendsatkground, or of intellectual disability.
to allow time for the licensee to investigate the validity of the  As to the latter, a preliminary hearing, | hope members can
complaint and, if persuaded, to take steps to address thsee that it is most undesirable and wasteful of resources to
problem. However, some complaints may be serious or urgeptrovide for a hearing to be held before the conciliation stage
such that a 28 day delay may be unduly harsh for théo seek to assess whether a complaint should proceed further.
complainant. For example, if patrons are making a practicénevitably, the same material will emerge as it would in any
of parking vehicles in such a manner that local residents anchse emerge in the conciliation process and in the hearing
businesses cannot access or leave their properties, or canitself. It will amount to an attempt to determine the complaint
receive deliveries or help services, it is not desirable tas if it were a preliminary point and it will operate to block
enforce a delay of 28 days. Inability to address the matteconciliation.
promptly by this complaint mechanism may lead the com- Also, obviously if the complaint is not dismissed as a
plainant instead to opt for other approaches, such as involvingsult of the initial hearing (and in the majority of cases of
the police, the EPA or other authorities. In that case, thereourse it would not be), an atmosphere of hostility between
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the parties may have been generated such that the prospeatsivity, noise or behaviour complained of was occurring on
of a successful conciliation may well be reduced. such a regular basis over such a period of time that the
If there is a concern that parties should be able to avoidomplainant ought reasonably to have been aware of its
conciliation in a case where it will clearly be unfruitful, this existence before commencing to reside or worship in the area.
should be addressed as in the government amendments; tfidis will necessitate consideration of what exactly the
is, the parties should make this request of the commissioneelevant noise or activity is, and its history.
satisfying him that good reason exists. This process will be There might be some preliminary difficulties. For
far simpler and cheaper than what is proposed here. instance, if the concern is noise, is it a matter of identifying
| point out in passing that there is no reason to believe thatow long noise at that level has been going on, or how long
the number of complaints made per year imposes an unreaeise of that type has been going on, or just a matter of
sonable burden on licensees. Since October 1997 (when thssessing how long there has been any noise emanating from
present act came into operation), there have been a total tife premises? If there is a long history of live music but a
57 complaints relating to a total of 49 licensed premises; thdtrief history of exceeding the noise level restrictions in the
is, the average number of complaints per year over the fodicence conditions, which is the relevant history? Or if there
years of operation of the act is 14. is a long history of noise from playing recorded music but a
To put this in perspective, there are presently 4 26&hort history of noise from live music, which counts? Will it
licensed premises in South Australia. So, over the last fouresult that a long time resident who has not complained about
years only about 1 per cent of all licensed premises havilve music at a legally acceptable level but who brings a
attracted a noise or disturbance complaint. Thus, the likelieomplaint when that music begins to exceed the permitted
hood of a licensee chosen at random having to deal with kvel is intended to have no redress? The answer is not clear.
complaint in any given year is very small indeed, almost  Oddly, the proposed amendment seems to imply that there
negligible. The great majority of licensees in South Australianust have been a consistent pattern of the particular activity,
have not experienced one single complaint over the life of theoise or behaviour before it will be taken to be the case that
present act. the complainant should have known about it. But an activity
Further, the government has no reason to suspect that theyech as live music or other entertainment could well become
is a high level of frivolous or vexatious complaints. The known in other ways. The complainant might have received
requirement to obtain the support of 10 other local residentsictual notice. For example, the working group report
or of the council or police, tends to militate against this. Forproposed legislative amendments to put purchasers of
these reasons, the government is inclined to the view that ggroperties on notice of licensed premises in the area. In that
is best to hold the conciliation meeting and give the partiegase, even if the premises had only recently started to provide
every opportunity to explain the alleged problem in personlive music, should not the complainant’s actual notice be
Experience shows that a large proportion of complaints areelevant? Or the entertainment activity might have been
resolved by this means. widely advertised in the media, such that it would be
If a complaint can be dismissed as proposed by thiseasonable to expect the complainant to have known about it
amendment, but the complainant still feels aggrieved, one catefore moving in. One would have expected that the licensing
predict that he or she will have recourse to other avenues sueluthority should be able to take this into account. Indeed,
as involving the police, EPA, local council, local community under the proposed government amendments, it would be
or by directly taking up the complaint with the licensee. Theable to do so because that amendment provides for all
aim of saving time for the licensee therefore may not in factelevant factors to be considered.
be achieved in any case. The government does not find the amendment helpful. On
As to the second part of this amendment, this is nothe other hand, the amendment proposed by the government
needed. There can be no doubt that the licensing authority haspresents a synthesis of the views and concerns of the
the power to adjourn proceedings at any time to allow thevorking group members and provides for all relevant factors
parties to negotiate. To propose that this be able to be dongcluding any relevant history in relation to the activity, noise
however, solely at the request of one party does not add amy behaviour to be taken into account.
benefit. If one party wants to suspend proceedings to seek a They are the reasons why the government prefers the
negotiated settlement but the other party is opposed to thigeries of amendments by the Hon. Angus Redford. Those
then itis obvious that no negotiated settlement is likely to b&ymendments do fit in with the tenor of not only the bill but
reached by that means. also the act. Having put my views and having heard the views
Itis only if both parties are amenable to this course thabf the Hon. Mr Redford and the Hon. Sandra Kanck, |
it can be helpful. Of course, in that situation it is the presenpropose to move that the committee report progress and seek
practice of the commissioner to permit parties an adjourneave to sit again, in the hope that notwithstanding the
ment. It is a common occurrence in conciliation that thegifferences of views on this issue, and having now put those
parties ask for an adjournment to pursue avenues of resolyiews on the record, we will be able to deal more expeditious-

tion before coming back to a hearing. ~ ly with the bill and the amendments early next week.
Such requests are routinely granted. | would be very surprised Progress reported; committee to sit again.

if any of the regular users of the licensing authority were
unaware of the practice of the authority in this regard or had
found it difficult to obtain such adjournments as were CORONERSBILL
conducive to settlement. As members are aware, conciliation
has proved very effective in the liquor licensing jurisdiction.  In committee.
The next amendment, which is to ‘clause 6, page 4, after Clause 1.
line 9, would insert a reference to a new criterion to be  TheHon. K.T. GRIFFIN: With the concurrence of the
regarded by the licensing authority in determining a comcommittee, | would like to follow the same procedure that we
plaint. It would be required to have regard to whether théhave just followed in relation to the Liquor Licensing
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(Reviews and Appeals) Amendment Bill. There are some Thirdly, where the findings of an inquest include recom-
amendments on file by both me and the Hon. lan Gilfillan anadnendations, the Attorney-General must lay before parliament
| propose to invite the Hon. Mr Gilfillan to outline the areport giving details of any actions taken or proposed to be
scheme of his amendments at this stage. | will take théaken in consequence of those recommendations. This report
opportunity to respond so that the arguments are on theust be tabled within six months and a copy forwarded to the
record. We will move through and report progress onCoroner. Fourthly, they will require the Coroner to report
clause 3. annually to the parliament on deaths in custody generally and
TheHon. IAN GILFILLAN: In speaking to this clause, 0n the findings, recommendations and responses made under
I accept the invitation of the Attorney and I will read to the these proposed amendments. These are vital amendments to

committee some background to my amendments and thelow the Coroner’s Court to be effective in the investigation

possibly address some other matters in detail. | have put d?f deaths in custody and the prevention of repeat occurrences.
file a number of amendments to this bill. Initially | causedto ~ The second set of amendments are as a result of a letter

be drafted amendments that would give effect to recommernd further discussions with the Law Society Aboriginal
dations 13 to 17 of the Royal Commission into Aboriginal Issues Committee. | have filed further amendments to the bill

Deaths in Custody. Secondly, | have amendments dealirdealing with post-mortem examinations and exhumation

with the issue of post-mortems and exhumations of bodiegvarrants. | point out that the amendments dealing with the

To begin with, I will speak to the amendments relating to thedeaths in custody apply to all deaths in custody and are not
royal commission. | will read intddansard recommenda- exclusive to those of indigenous or Aboriginal Australians.

tions 13 to 17 so the committee has knowledge of them. The The concerns were, more specifically, that the Coroners
recommendations state: Bill did not adequately address a situation when a next of kin

13.  That a Coroner inquiring into a death in custody beobje(:'[s to a post-mortem or an exhumation. | believe that it
required to make findings as to the matters which the Coroner i¢/0uld be useful to read from this letter from the President of
required to investigate and to make such recommendations as diee Law Society, which raises the issue. The letter states:

deemed appropriate with a view to preventing further custodial The Coroners Bill 2001 does not make any provision for the next
deaths. The Coroner should be empowered, further, to make sugfkin to object either to an autopsy, or to an exhumation of a body.
recommendations on other matters as he or she deems appropriaifeontrast, the Victorian Coroners Act 1985 provides that where the
14.  That copies of the findings and recommendations of thaenior next of kin has requested the Coroner not to direct an autopsy
Coroner be provided by the Coroner’s Office to all parties whobut the Coroner decides that an autopsy is necessary, the Coroner
appeared at the inquest, to the Attorney-General or Minister fomust give written notice of that decision to the senior next of kin.
Justice of the State or Territory in which the inquest was conductedihe Coroner must delay the autopsy for at least 48 hours after giving
to the Minister of the Crown with responsibility for the relevant that notice, unless the Coroner believes that the autopsy needs to be
custodial agency or department and to such other persons as tperformed immediately. Within that 48 hour period, the senior next
Coroner deems appropriate. of kin may apply to the Supreme Court for an order that no autopsy

15.  That within three calendar months of publication of thebe performed. For these purposes the senior next of kin is defined
findings and recommendations of the Coroner as to any death @s (in order) the spouse, child, parent or sibling of the deceased
custody, any agency or department to which a copy of the findingBerson (section 29). _ o
and recommendations has been delivered by the Coroner shall The Victorian Coroners Act 1985 provides for a similar
provide, in writing, to the Minister of the Crown with responsibility Procedure in the case of exhumations. The Coroner must give at least
for that agency or department, its response to the findings and8 hours’ notice to the senior next of kin before the body of the
recommendations, which should include a report as to whether arf§feceased is exhumed, unless the Coroner is satisfied that it is not
action has been taken or is proposed to be taken with respect to aggssible to do so. If the senior next of kin asks the Coroner not to
person. eXhume the body, the Coroner must not exhume the body for at least

16. That the relevant Ministers of the Crown to whom 28 hours after giving that notice. Within that 48 hour period, the next

responses are delivered by agencies or departments, as provided §fin may apply to the Supreme Court for an order that the body not
in recommendation 15, provide copies of each such response to & €xhumed (section 30). ) .
parties who appeared before the Coroner at the inquest, to the_FOr cultural and religious reasons, autopsies and exhumations are
Coroner who conducted the inquest and to the State Coroner. ThESU€s of extreme sensitivity to many Aboriginal people, as well as
the State Coroner be empowered to call for such further explanatiold many other social groups. In the past, many Aboriginal families

or information as he or she considers necessary, including reports 48V€ been caused great distress by autopsies being performed on
amily members, against the wishes of the family concerned.

o ﬂi;ther icﬁon;ak;n n E:elatlon tg the rec_:orgmendatlons. Vi The legal rights of families in these circumstances are unclear,
: at the State Coroner be required to report annually IRy nich has led to further suffering for grieving families. The absence

writing to the Attorney-General or Minister for Justice (such reports nocedural rights has also increased the legal costs incurred by
to be tabled in parliament), as to deaths in custody generally withig, ilies seeking a judicial determination.

{_he juris%ictéon and, in particulart, tastl'EO Iindingsf and recomén(te_nda- The Victorian legislation clarifies this area, and strikes a balance
10nS made by coroners pursuant1o the lerms of recommencation yawyeen the public interest and respecting the wishes of next of kin

abov_g agd asto thtetret.'shpotnses to fSUCh findingz atnd rel%on’g)mendatig%uch difficult circumstances. The Coroner’s rights and obligations
provided pursuant to the terms of recommenaation 15 above. in sych circumstances are also clearly set out, for the assistance of
| note that these recommendations have never been implg‘-e Coroner. Copies of the relevant sections are enclosed for your

. . . - [aformation.
mented by the state government. Following discussions with! The Law Society considers that the addition of similar provisions

the Law Society and a number of others, we evolved they the Coroners Bill 2001 would be of great benefit to the Aboriginal
amendments that are before this place in my name. Themmunity, would signal a sensitivity to the Aboriginal culture and
requirements themselves are not onerous, and | summarié’@l#geaésrgssgygitlrsrg‘\}%fsfnoggglgi?g;ag gg&wgzhsure hat
their effect. Flr.St’ they will permlt the Coroner, after makmgdue consideration Is given to the sensitive cultural and religious
recommendations on a death in custody, to make recommefsncerns referred to above.

dations on other matters as he or she deems appropriateurs sincerely

Secondly, they will require the Coroner to send copies of hidlartin Keith

or her findings and recommendations to the AttorneyFresident

General, to all persons who appeared personally or by counsEhese concerns are entirely reasonable and in keeping with
at the inquest and to any other person who the Coronesur philosophy. | have therefore filed amendments to address
believes should receive a copy, and to the relevant ministethis issue. The situation in South Australia is different from
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that in Victoria. Members will note that the amendmentsimagine that the contentious ones will be those dealing with
drafted are somewhat different from those provisions in th¢he post-mortem and exhumation, being new sections 22A
Victorian legislation, but the effect is the same. The amendand 22B. | do ask members to dwell on the right, which |
ments will allow a senior next of kin to formally object to a believe is soundly based, that members of a family of a
post-mortem examination or an exhumation. The next of kirdeceased person should have to protest and oppose a post-
would have 48 hours to apply to the Supreme Court for amortem or an exhumation under circumstances which | have
order preventing the operation and the matter would then balready indicated and which the letter from the Law Society
determined by the Supreme Court. indicated, particularly in relation to the Aboriginal

The amendments would also allow the Coroner, undecommunity. However, | have recognised and repeat that the
certain conditions, to perform post-mortems or exhumatiorverriding public interest should empower the Coroner. My
if the operation must be completed without delay. | also dravamendment provides:
the committee’s attention to the definition of ‘putative  [when] . . in all thecircumstances, [he or she deems it] necessary
spouse’ that we have chosen to use in my amendments. Itfisat the post-mortem examination be performed without delay, the
not the ideal definition, nor is it the Democrats’ preferredstate Coroner or the Coroner's Court may give directions to that
definition. However, we do realise that there has been widgffect and the post-mortem examination may be performed

L . - . cordingly.
debate on this issue in this place, so we decided to presen? . . . ) .
these amendments with a definition that has been agreed k§ope that upon consideration the committee will see fit to
previously by this parliament. Once again, we do not believ®ass the amendments that | have on file.
that this definition is ideal; however, recognising that we have _TheHon. K.T. GRIFFIN: When we get to the consider-
already debated this point, we have chosen to go with thation of the clauses to which the Hon. Mr Gilfillan’s amend-
definition with which the parliament is already comfortable.ments relate, | will be indicating the government's opposition

I have had discussions with people involved with coronialto them, and I thought I should try to help the committee
activities, and the information provided to me is that Westerrinderstand the reasons why that is the case. In my second
Australia has very similar legislation that is identified in thereading reply I have already addressed the issue of appeals
amendments | have on file, and it appears that it is workinggainst post-mortems. | know that it is a sensitive area, but
reasonably well. One comment that is fair to make and wake difficulty is that post-mortems are in the public interest.
raised with me is that this has opened up a wider field of next hey really do serve broad public purposes.
of kin protesting and objecting and, therefore, there is awider In the coronial context, post-mortems are necessary to
role for social workers to have a face-to-face briefing withenable the state Coroner or the Coroner’s Court to determine
those people, and that has certainly increased their worklodhe cause and circumstances of reportable deaths—and we are
prior to this opportunity being available to the family. talking about reportable deaths—and thatis a public interest
However, in many cases, that consultation has reduced thenction. Post-mortems are an essential part of that process.
suspicion and fear and alleviated the concern so that the The wishes of the next of kin of a deceased person are not
objections were raised. Again, in any case, that consultatiole measure of public interest. The state Coroner does in fact
could be regarded as a social benefit in that it providesonsult with next of kin before determining whether or not
compassionate care for people who are obviously confronteitiere will be an inquest, for example, a post-mortem. He tries
with a quite dramatic and traumatic decision when someont® explain the reasons why a post-mortem will occur. It may
close to them has recently died. be that we have a situation where a next of kin is actually

The issue of exhumation is statistically very small andresponsible for the deceased’s death. It may not be obvious
probably not as likely to be of quite the same degree of stresi the time; there may be some suspicion. The appeal process
to the family, but I still include it because | believe it does fit proposed by the Hon. Mr Gilfillan would enable the person
into the same category. The discussion may be that there \#ho is responsible to delay and frustrate the investigation into
an anomaly and that my amendments set out a pattethe cause of death.
whereby a next of kin can proceed along a process to the There are already limitations placed on the state Coroner
Supreme Court to halt the intention of a coroner to perfornor the Coroner’s Court in the exercise of its power to order
or arrange to have performed a post-mortem or an exhuna& post-mortem. The Coroner may do so only for the purposes
ation. of determining whether an inquest is necessary or desirable;

At the same time, in my subclause (4) | have stipulatedhe court may do so only for the purposes of an inquest;
that the Coroner, if convinced that the circumstances demaridquests may be held only in relation to reportable deaths;
it, is able to proceed with a post-mortem or an exhumatior@nd, of course, the state Coroner can issue a warrant for an
without delay. It is not hard to see, and | have had discussiorexhumation but only with the consent of the Attorney-
close enough to the source to realise, that the Coroner@eneral. The appeal process is certainly likely to slow down
approach is such that there are occasions on which it quitéie investigation into the death of the deceased. There are
clearly would be against the best interests of the communitthose sorts of reasons why the government does not believe
to hold up or prevent a post-mortem. that an appellant process is appropriate.

A couple of cases were given to me, but one that would The other point raised by the Hon. lan Gilfillan in what he
stand out quite clearly is where an infant mortality is arguablyjust said is that, even though there may be an appeal to the
either physical abuse or SIDS (sudden infant death syrSupreme Court, it is still possible for the Coroner, notwith-
drome). For the diagnosis of SIDS, all other alternatives musttanding an order of the Supreme Court, to proceed. With
be exhaustively explored before that diagnosis is safe, whictespect to the Hon. Mr Gilfillan, | suggest that it is a bit weird
virtually means that there has to be a post-mortem to relievihat the Supreme Court, the superior court in this state, makes
what may be the inference that there has been physical abuae order or is in the process of considering a matter which has
as the cause of death. been taken on appeal or review and the Coroner can still go

In recommending my amendments, particularly to thosehead. With respect, | do not agree that that comes to grips
members who have not had a chance to consider themwlith the issue.
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The Hon. lan Gilfillan interjecting: year or so, will have noticed that the Coroner has made
TheHon. K.T. GRIFFIN: Well, ‘unusual’ suggests that recommendations.
it may happen on occasions. | do not know of any case in Sometimes governments have agreed with them, mostly
which a matter has been considered by the Supreme Couthey have: in other cases they may disagree with the Coroner.
and in fact even after the Supreme Court made an order, thilitimately that choice must be left open but the option for the
a Supreme Court order may be ignored or the process may §@roner must also be left open, and it ought to be discretion-
ignored. There is a real concern about the power of thary, rather than compelling, with an option to opt out.
Coroner to proceed with a post-mortem notwithstanding the Inrelation to clause 25 there is also an amendment which
review by the Supreme Court. A next of kin already has avidens the Coroner’s Court’s power to make recommenda-
more limited right to go to the Supreme Court on judicialtions. It provides:
review and to review the administrative decision of the ...arecommendation may be made despite the fact that it
Coroner. relates to a matter that was not material to the event that was the

e . T subject of the inquest.
The Hon. lan Gilfillan interjecting: . _
TheHon. K.T. GRIFFIN: Well, | agree, it is a much At the moment recommendations may be made where:

more limited right than what the Hon. Mr Gilfllan wishesto ,, . o (08 PR DL S0t e Rt O et was
fo delay, it signiicanty, a decision o proceed wih a post = SUbIectof he naues.

mortem,. That will also be ,a matter of some anguish for nex{rhat Is quite Qiﬁerent. The provisions ir] the bill, .in my view,
of kin if they have to go through the appeal process. As | sai ddressl fthe |ssuet muc;]h m;)r:.e teffsctyely. It |s.dsomewlhat
earlier, there are social workers attached to the Coronerlénusuaoo(;.6l cplur tﬁuc dasl Iiho' e g“’e”hf“‘ ‘r’]‘” e-ran_gmdg
Court. They are very much involved in consultation with nextPOWer- rdinarly, they deal with 1SSues which are raise
of kin about whether or not there should be a post-morterlt?ef.Ore them. They focus their determination on the maiters
and the circumstances in which a post-mortem occurs IWh'Ch are before them, and not extraneous matters which, for
those circumstances, to the best extent possible, the wish@g® reaston or ar;_%ther, tlh((jey may t?i:r? |t|_||nto tl\k/lleweq}!nds’ to
of the next of kin are taken into consideration but, uItimater,Cornmen upon. 1he real danger of the Hon. Mr Lilliian's

they are not paramount because of the overriding pub”é\mendment is that it will be an inducement to legal practition-
interest ers and others to seek to broaden the argument to encourage

| want to turn, briefly, to those recommendations WhiChthe Coroner to make recommendations which might suit a

lat th 4 ts which relate to th articular party but which may not be relevant to the event
relate on those amendments which relate to the recommendg,ih, the Coroner is actually exploring.

téon? c()jf tq_eh.Roi/atl C;omm|33|on Illmot Aborlgllnal Deatrtlsflr; | do not believe in giving any more power than is neces-
) usl ody. " t!s S a:‘teh as an exce eg {.ecor '2. rre]spec 0 E%ry and, | must say, that the Hon. lan Gilfillan has not, with
impiementation of tnose recommendations, which were ma spect, put anything of a persuasive nature which would

13 years ago. Whilst we should constantly monitor the effecy, o<+ that this is a desirable development. Then there is a
of those recommendations, | think it is time for us to look to rovision about notice, that is, the provision of a copy of

the future and to look to see whether other issues need to fdings and recommendations. | think that they are all the

addressed—the underprivileged, the disadvantaged and othigy, '\ hich the Coroner now does as a matter of course. |
systemic-type difficulties—rather than going back to the

. T - ~will have another look at that amendment; perhaps there is no
recqmmendatlons. Every jurlsqllctlon has made a CONSCIOYS, 1 i adopting it, but it all happens as a matter of course
de9|5|on about thg extent to which a recommendation shoul nd it gives flexibility. | should say that the findings of the
be |mp|'emente(.j, if at ?”' . Coroner are now, as | am informed, available on the internet.

In this state, in relation to the Coroner and the exercise they are available publicly to everyone.
the Coroner’s power, governments have made the decision The one issue about which | do not agree in relation to the
that we have gone as far as we believe is appropriate anhdings and recommendations is that the Attorney-General
necessary to deal vy|th the .re(.:omr.nendgtlons of the r0yas required to, within six months after receiving a copy of the
commission. There is no point in blindly implementing the fingings and recommendations, cause a report to be laid
recommendations unless there is a significant beneficigefore each house of parliament giving details of any action
public interest to be served. taken or proposed to be taken by any minister or other agency

The first amendment that relates to a royal commissiolr instrumentality of the Crown and forward a copy of the
recommendation is the amendment to clause 25. What igport to the court. | do not agree that the court should have
proposed is that the court must, unless it is of the opinion thaghat is effectively a policing responsibility in respect of its
itis not warranted in the circumstances, make a recommendgindings.
tion. At the moment all it says is that the court ‘may’ make  Once it has made its findings its job is finished. Because
recommendations. | would have thought that there are sontfie findings are on the internet they are publicly available. It
quite compelling reasons as to why we should not be sayingeems that anyone who has an interest in seeing the findings
to the Coroner, or to the Coroner’s Court, “You have to makeand whether any recommendations are being pursued has the
recommendations’. That is starting off with a presumptionopportunity to do so. In any event, | think that it will be a
that recommendations should be made and then giving th@onstrous task for the Attorney-General—through his
Coroner the opportunity to say, ‘Well, in the circumstancesdepartment—to keep tabs on what is happening in various
itis not warranted and therefore | will not make recommendaagencies, which may all approach recommendations in
tions. different ways. The Courts Administration Authority presents

What has been the position, and what is proposed, is thain annual report.
the Coroner has a discretion to make recommendations, and Supreme Court judges present an annual report; the
those members who have seen some of the reports of inquesisstrict Court judges in the Magistrates Court do not. | do not
recently, in fact over a longer period of time than just the passupport the view that there ought to be an annual report from
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the state Coroner, which is effectively a reporting on themeasures which will report on, control and encourage action,
administration of the Coroner’s Court. The Coroner’s Courtrather than just platitudinous words. With those two observa-
is under the umbrella of the Courts Administration Authority,tions, | am happy to rest my case until the committee sits
and it should be sufficient that the authority itself containsagain.
reference to the Coroner rather than requiring an individual Clause passed.
court to provide an annual report to the parliament. Clause 2 passed.

It really is, again, unusual—perhaps incongruous—and, Progress reported; committee to sit again.
in my view, inappropriate. They are the issues that we will
be exploring in more detail. Hopefully, the contributions WEST BEACH RECREATION RESERVE
which both the Hon. Mr Gilfillan and | have made will enable (REVIEW) AMENDMENT BILL
us to short-circuit some of the debate.

TheHon. AN GILFILLAN: I would just like to add a The House of Assembly agreed to the bill without any
couple of comments as | can see that both the Attorney'amendment.
contribution and mine may well be the definitive material
upon which diligent committee members make up their mind. LAND ACQUISITION (NATIVE TITLE)
While | believe we have got an eminently satisfactory AMENDMENT BILL
Coroner currently filling the position, from observations
interstate one cannot always be certain that that will be the The House of Assembly agreed to the bill without any
case. There can be a possibility that a coroner may have quisnendment.
an enthusiasm for post-mortems.

| believe that the recent profusion of post-mortems and the  JOINT COMMITTEE ON IMPACT OF DAIRY
retention of organs unfortunately reflects on the fact that weDEREGUL ATION ON THE INDUSTRY IN SOUTH
need to regularise this process in a way which may appear AUSTRALIA
cumbersome. | will not repeat my argument, but | think it is
a mistake to assume that the performance of the Coroner’s The House of Assembly informed the Legislative Council
office will always be perfect because we have always chosethat it had appointed Mr Meier in place of Mr Hamilton-
someone who will act in that way. Smith, resigned.

My final comment is in regard to the Royal Commission
into Aboriginal Deaths in Custody. At its time it was rightly ADJOURNMENT
recognised as a signpost for a caring, humane society to work
to minimise a totally intolerable loss of life. For that reason, At 5.38 p.m. the Council adjourned until Tuesday
I make no apology for seeking to put into statute various30 October 2001 at 2.15 p.m.



