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Foley) made a number of commitments on behalf of the
LEGISLATIVE COUNCIL Australian Labor Party, first as to the importance of the

building of the Riverlink or SNI interconnector through the
Tuesday 27 August 2002 Riverland. As you will know, Mr President, Premier Rann
The PRESIDENT (Hon. R.R. Roberts) took the chair \éventhaz far a? issuing 3Iprl]edge card tg tenshof thlousands of
at 2.15 p.m. and read prayers. outh Australians—an ave a copy if you have lost yours,
Mr President—which pledged cheaper power prices through

PAPERS TABLED the building of the Riverlink interconnector.
The then leader of the opposition also went onto indicate
By the Minister for Agriculture, Food and Fisheries (Hon. government, the Riverlink or SNI interconnector would be
P. Holloway)— built within 18 months of the election. That will be in
Regulations under the following Acts— September next year. As members know, currently an

Art Gallery Act 1939—Conduct and Enforcement environmental impact statement process is being proceeded
Petroleum Products Regulation Act 1995—Retail Saleswith. There is also an appeal before the National Electricity
Police Superannuation Act 1990—Superannuation  Tribunal in relation to whether or not the interconnector

Scheme should receive regulated asset status.
By the Minister for Aboriginal Affairs and Reconciliation In addition, members will be aware of the various claims
(Hon. T.G. Roberts)— made by the New South Wales Labor government, members
Flinders University—Report, 2001 of the then Labor Opposition in South Australia and others

Nurses Board of South Australia—Report of the Review  that, given the cheap prices in New South Wales, there would

on the Operation of Section 24(3) of the Nurses Act  pe an annual benefit to South Australia. | think TransGrid, the
1999—June 2002

Regulations under the following Acts— New South Wales Labor government's elegtricity company,
Dangerous Substances Act 1979—2002 System presented evidence to the Economic and Finance Committee
Daylight Saving Act 1971—2002-2003 where it claimed annual benefits of $150 million to
Long Service Leave Act 1987—Application and $190 million a year, and the aggregate savings to South

Record Keeping ; ; .
The Flinders University of South Australia— Australians from the interconnector was to be billions of

Amendment to Statutes 7.1, 7.3 and 7.4 (Sealed on  dollars, depending on the time period one wanted to look at.
18 January 2001) My two questions to the minister are:
Amendment to Statutes 7.1 and 7.3 (Sealedon2May 1. Do the minister and the Labor government stand by

2001) their commitment that the Riverlink interconnector will be
ﬁmgﬂgmgﬂi Eg g%g{ﬂggg%fiﬁﬁl%%O(nsgijggeoﬁogm) built by Septe_mber next year; or are they now backing away
August 2001) from that particular commitment they made to the people of

Amendment to Statutes 7.1, 7.3, 7.4 and 7.5 (Sealed orSouth Australia?

3 December 2001) 2. Given the current price differential between New South
Amendment to Statutes 7.1 and 7.3 (Sealed on  Given the current price differential between New Sou

12 December 2001). Wales and South Australia, and the pr_ice differen_tia_l that has
existed for the past 15 months or so since the building of the
DISABILITY AGREEMENT second stage of the Pelican Point power station, that is, that

New South Wales power prices on average have been higher

TheHon. T.G. ROBERTS (Minister for Aboriginal  than South Australia, does the government stand by the
Affairs and Reconciliation): I lay on the table a copy of a commitment of cheaper power as a result of the inter-
ministerial statement relating to the commonwealth disabilit)connector; in particular, does it stand by the estimates that
agreement made by the Minister for Social Justice earliewere given by the New South Wales Labor government

today in the other place. power company and supported by the South Australian Labor
opposition at the time of $150 million to $190 million in
FREEDOM OF INFORMATION savings on an annual basis?

o . TheHon. P. HOLLOWAY (Minister for Agriculture,

TheHon. T.G. ROBERTS (Minister for Aboriginal  Food and Fisheries): | will get an answer from the Minister
Affairsand Reconciliation): | lay on the table a copy of a for Energy in relation to those specific questions, but | will
ministerial statement relating to freedom of informationmake some comments in relation to Riverlink. Since the
reform made by the Hon. J. Weatherill earlier today in the eader of the Opposition has chosen to raise this subject, this
other place. council should be reminded of some actions of the previous

government in relation to this matter. The previous govern-
QUESTION TIME ment was implacably opposed to Riverlink from day one,
even though it had been recommended. Letters were tabled
RIVERLINK in this council in the past from ElectraNet when it was still
a government-owned utility supporting Riverlink.

TheHon. R.I. LUCAS (Leader of the Opposition): | This government opposed the construction of that
seek leave to make an explanation before asking the Leadparticular link many years ago. | remember raising this matter
of the Government, representing the Minister for Energy, an the council on a number of occasions two or three years
guestion about Riverlink or SNI. ago. Of course, it exposed in many ways a real failure in the

Leave granted. National Electricity Market. When the Riverlink proposal was

TheHon. R.I. LUCAS: During the election campaign originally assessed, there were two tests, that is, the customer
and prior to the election period, the then Leader of thebenefit test and the public interest test. When the National
Opposition and the then shadow treasurer (Messrs Rann aidectricity Market people were looking at and assessing it,
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they took legal advice and it was determined that they coul&Robert Lawson, the minister mentioned that he had employed
not use the public interest test, even though it clearly showeDr Mick Dodson to act as a mediator between the AP
Riverlink was the best option for this state. executive and the Pitjantjatjara Council. The minister said
In many ways that highlights the real failure that occurredhat Dr Dodson was to ‘try to pull together the difficulties
in electricity under the previous Liberal government. Underassociated with the ownership and control of the anthropo-
the former treasurer—the former minister for electricity—logical information that is vital in dealing with a whole range
nothing happened. Instead of seeking national leadershipf questions on the lands, the most important of which to a
from his Liberal colleagues in Canberra to try to resolve soméot of traditional owners is the royalties that may be negoti-
obvious faults in the National Electricity Market that were ated out of land access in respect of exploration for mining,
highlighted by the original electricity decision, the former wealth and oil’. The minister then informed the Legislative
government was happy to use that confusion to preverfouncil that the mediation involving Dr Dodson had ‘broken
Riverlink from being built. That is what happened. down’. My questions are:
For years this issue went around in circles under the 1.Has Dr Dodson provided the minister with a report in
previous government while these matters were beingelation to his activities?
discussed. Of course, ultimately we know that that test was 2. Will the minister table that report in the parliament and
changed in the National Electricity Market as it was alwaysprovide copies of it to the groups involved in the attempted
going to be and as it should have been, because it was clearyediation, and in particular will he provide a copy to the
a failure in the rules as they were originally set up for theAP executive?
National Electricity Market. 3. If not, why not?
Of course, we also know the polices of the previous 4. If the minister is not yet in a position to release the
government regarding electricity. The then government brokeeport, will he outline to this council the substance of
its promises not only by selling ETSA but also by increasingPr Dodson’s report?
by more than 30 per cent prices to the small business sector TheHon. T.G. ROBERTS (Minister for Aboriginal
of this state, which has greatly affected its competitiveneséffairs and Reconciliation): | reported that the mediation
compared to those interstate. Under the structure of therocess had broken down and, although an agreement was not
electricity market set up by the previous Treasurer— reached between the AP executive and the Pitjantjatjara
An honourable member interjecting: Council, the work that the mediator had done over the time
TheHon. P. HOLLOWAY: Yes, we had record growth, frames he had been employed was able to be put to good use.
because we had one of the best seasons on record. Duelffosubsequent meetings, we were able to work towards a
freakish seasons, in the rural sector we experienced a 30 pgelution by providing some avenues for discussion from the
cent increase in production. We had a one in a 100 yednformation that was pulled together and Mr Dodson’s
season—the second in a row—for our crops. Thank heaver§rsonal experience in dealing with similar problems in other
we did, because fortunately that growth was able to coveparts of Australia.
some of the pain we have felt from the massive hike in We puttogether a number of options that were discussed
electricity prices for our business. At the end of this year, wénformally. We put a proposal on the table to put a joint
are looking at establishing an Essential Services CommigXplanatory team together to go to the communities so that
sion—and we have a bill before the parliament at this time séhey could understand what the new governance changes
I will not go into that—which will seek to ensure that any would mean and how they would impact on them at a
price increases for small customers are properly justifie@ersonal level and to try to allay fears that we were interfer-
when they come into effect at the end of this year. ing in land tenure, ownership and control. The team would
So, | do not believe that the history of the previousalso_explai_n that it wasaformulafor_future governance and
government in relation to Riverlink and SNI is particularly Service delivery—mainly human service delivery. The impact
good at all. It was one of opposition and hindrance all thedf thos_e dlscu55|9qs at an informal level resulted in the AP
way through, while the then government was claiming it wasxecutive determining to undertake that process on its own.
supporting it. Of course, we know in reality what it was ! un_derstand that it has been visiting the communities and
doing. I will ask the Minister for Energy to give a report on Putting proposals based on their view of the world and how
negotiations on this matter, as it is obviously his province andhey see the solutions that are being provided. | would have
not mine, and | will bring back a reply. preferred that to have been done jointly with the
government’s proposals, but the executive did not see it that
TheHon. J.SL. DAWKINS: | ask the following way.
supplementary question: will the minister indicate the The reportis animportant document in relation to how we
progress in the determination of a final route for SNImove forward. Certainly, the approach that | have made to the

Riverlink from Wentworth to Robertstown? opposition is to work together in a bipartisan way to put
TheHon. P. HOLLOWAY: | will seek a response from together a program where government can responsibly work
the Minister for Energy. with the communities to rebuild their lives and their commu-
nities to a point where they can take ownership of a whole
ANANGU PITJANTJATJARA LANDS range of service delivery programs as well as manage the

responsibilities of the legislation, which is to manage the
TheHon. A.J. REDFORD: | seek leave to make a brief |land. The report will be tabled tomorrow, when | make a
explanation before asking the Minister for Aboriginal Affairs contribution in relation to the formation of the select commit-
and Reconciliation a question about the Anangu Pitjantjatjargee. The document will then, obviously, become public.
lands. The document can be seen as a snapshot, but it cannot be
Leave granted. seen in isolation as providing solutions to the problems. But
TheHon. A.J. REDFORD: On 19 August, in answer to it certainly spells out the difficulties that the mediator had in
a question asked of the minister by my colleague the Hortrying to get the parties to an agreed position to move
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forward. | hope that the select committee can providethat, it was interesting to read in the ministerial statement in
perhaps, an additional tool for moving the agenda forwardanother place the following sentence:

I certainly hope that re-establishing the lower house standing The pill will not distinguish between the general public and
committee, which was abandoned under the previousiembers of parliament when applying a fee for an FOI application.
government, can play a role in monitoring the managemermy questions to the leader are:

of the lands, and bringing information into this counciland 1 " ow does that fit with the concept of good government

informing cross agencies about the progress of some of they fearing the scrutiny or openness and freedom of informa-
programs that we hope to coordinate and put together. o a5 described by the minister in another place today?
The answer is that the report will be tabled. Itwillbe done > How does the government's rhetoric sit with the

in a constructive way so as to avoid any further division.gyggestion that members of parliament, and particularly
Unfortunately, what has been happening in the lands (jyembers of the opposition and the crossbenches, will now
understand that it has ceased in the last few days) has nRiye to pay for freedom of information?

been helpful in obtaining a solution in a bipartisan way across 3 How can the government assert that it has a policy of
government and rebuilding the communities with theygre open government and that it will subject itself to

cooperation that we require from the leadership teams thal.,,tinv when it quite brazenly puts forward a suggestion
exist within the lands. | will table the report when the debate, -, a?s/ this? q yP 99

and the discussions around the formation of the select

. Members interjecting:
committee occur.

The PRESIDENT: Order!
TheHon. P. HOLLOWAY (Minister for Agriculture,
FREEDOM OF INFORMATION Food and Fisheries): | am pleased that my colleague in

The Hon. A.J. REDFORD: | seek leave to make a brief another place, the Minister for Administrative Services, has

explanation before asking the Leader of the Government ow maple his statement in relation to the Freedom (?f

question about freedom of information. nformat|o_n Act, and | understand t_hat he_has now tabled his
Leave aranted report. | think that all South Australians will be pleased that,
TheVHogn AJ I.?EDFORD' In another under this new bill, there are considerable extensions of

-J. REL place this feedoms in a number of areas.
afternoon a ministerial statement was made by the Hon. J. The Hon. A.J. Redford interjecting:

Weatherill, the Minister for Urban Development and Planning  +1.4 pRESIDENT: Order! The Hon. Mr Redford will
and the Minister for Administrative Services, on the topic of ' ' '
freedom of information reform. In that ministerial statement TheHon. P. HOLLOWAY: The tactics of members

the minister said the following: opposite are quite obvious: they realise that this government
; Sdir, a 9?.0‘]{ 9°Vetr.”m'|3”t.d|°$.5 not fear SCrUtti”ytOIr openness ang genuinely much more open and accountable than the
regdm ofiormaton eqlan s 1 mportant avee r hyycyious gouermmen and they are ying 1 discret tis
. government. Of course, the Leader of the Opposition is a past
Indeed, only last week | reminded the leader of the Labopaster at these sorts of tactics. What he is trying to do is to
policy issued prior to the election, which stated: submit far more freedom of information requests than have
Freedom of information legislation is an important avenue to theever been requested in history at massive cost to the taxpayers
Pl st Ve, ctute, of govnen, 1 Soverinenct s state o et my depariment s ecehed reqests
remains an effective avenue to ensure open and accountabflreom the_ Leader of the Opposition seeking all sorts of
government. mformatlon._ o
Also, a press release last year states: Members interjecting:
’ ) The PRESIDENT: Order! There is too much interjection
. The government can bring in any changes to legislation that i{yhjle the minister is trying to answer the question. He should
Ilkels(but unless there is the will of government to follow it it won't be heard in silence.
work. , TheHon. P. HOLL OWAY: Of course, the Leader of the
Inthe light of that, | asked some questions of the leader, angy,hosjtion and members opposite are obviously deliberately
in particular the minister, about whether or not the governyying o flood the system because they know that if there are
ment was considering changes along the lines that I haghoygh requests the resources available in the system will not
suggested last week. The minister responded that | wouldg gpe 1o deliver, so that people such as the Hon. Angus
simply have to wait. He said that it is a very lengthy bill and peord and the Leader of the Opposition will be able to say,
that it contains a considerable number of changes. Indeed, tthey have not been able to deliver within the time frames
day before the I,—|on. Michael Elliott asl_<ed aquestion aboufyhen we have put in these requests,” ignoring the fact that
the government's approach to FOI applications and asked fopey are trying to totally jam the system. | think we know the
a commitment as to whether or not refusals could be baseg)is of tactics being employed by this opposition.
on an elapsure of_t@e. In answer to that question, the Hon. - \y 4t js positive in the statement that the government has
Paul Holloway said: made today in relation to areas such as commercial confiden-
There have been a number of increases in requests for FQiality clauses is that this new bill will limit the application

information. It is sometimes difficult, particularly if the information - of exemptions. Another significant reform in the bill that my
is not particularly explicit, or alternatively if the particular informa-

tion is not held in an easily accessible database and it will take sonfePll€ague in another place will introduce is that it will allow
time to find the information. | can certainly understand thatin somecabinet and executive council to make some documents

cases where freedom of information requests are made it may t@vailable if the minister recommends that access may be
particularly difficult to gather all the information. given and cabinet agrees.

The honourable member then mentioned that there might be Members interjecting:

an announcement at some stage in the future. In the light of The PRESIDENT: Order!

come to order.
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TheHon. P. HOLL OWAY: The document will be made Councils have an enormous number of tools in their tool kit to
available to the public which cannot happen now. The objectédevelop very flexible rating policies.
of the act will be changed to promote openness and accountfihey have an obligation to communicate their rating policy
bility. As we all know, the objects of an act are important into their ratepayers. | want to find out to what extent, if at all,
relation to the way the courts interpret an act. they are drawing to the attention of their communities their

We can see it now. This is what they are doing. This isentitlements to seek rate remissions and rebates on the basis
what the Leader of the Opposition is about. He is all aboubf hardship and other grounds. The minister said the council
spoiling; he is all about disinformation. We saw it for four rating policies needed to be more accountable, and this
years; we saw the secret state. There was never a governmeeimand was part of a package of measures to improve local
in the history of South Australia that was as secretive as thgovernment accountability. He wanted councils to explore the
previous government and, frankly, they ought to be ashameiols that they have before the state government considered
of what they did. We now have a government in this state thahaking any changes to the rating system. My questions are:
is making information available to an unprecedented extent, 1. When did the minister write to the Local Government

while this lot, of course— Association or to the councils in relation to this matter?
Members interjecting: 2. Has the minister received any response to his corres-
The PRESIDENT: Order! pondence?
TheHon. P. HOLLOWAY: —all they are good at is 3. What changes are the government considering in
spoiling. relation to the rating system?
TheHon. A.J. REDFORD: | have a supplementary 4. Does the minister approve of the increases that have
question. occurred, which in many instances are much more than the

The PRESIDENT: Before you ask your supplementary CPI increase?
question, | want to say this. People are getting a little excited TheHon. T.G. ROBERTS (Minister for Aboriginal
today: it is getting near the end of the session. | ask membepsffair s and Reconciliation): | will refer those questions to
to remember standing orders. When someone is debating ihe Minister for Local Government in another place and bring

an orderly fashion, interjections are out of order. back a reply.
TheHon. AJ. REDFORD: For my part, | apologise, but
| am very upset. Is the measure to charge members of REGIONAL DEVELOPMENT

parliament, and therefore avoid the scrutiny of this govern- )

ment, to be done by regulation or will it be part of primary ~ TheHon. R.K. SNEATH: | seek leave to make a brief

legislation? explanation before asking the Minister for Regional Affairs
TheHon. P. HOLLOWAY: My understanding is that it & question regarding regional development.

is part of the act. Of course, | also remind members, and itis Leave granted.

my understanding—and | will check this with the minister ~ TheHon. R.K. SNEATH: | understand that as part of the

responsible: | hope that members of the council understan@inister’s regular meetings with the stakeholders in regional

that | am not the minister responsible for introducing thisSouth Australia discussions were recently held with represen-

act—that under the charges now available there is somethirigtives of the Murray Bridge council and the Murraylands

like a 10:1 subsidy— Regional Development Board. Can the minister advise of any
The Hon. A.J. Redford interjecting: recent funding decisions from the Regional Development
The PRESIDENT: Order! Infrastructure Fund that might have an impact on the Murray

TheHon. P. HOLLOWAY: On average there is about Bridge area? o .
a 10:1 subsidy for the provision of information under thisact. TheHon. T.G. ROBERTS (Minister for Regional
Itis necessary that we have freedom of information, but it ighffairs): I thank the honourable member for the question. It
costly for the public. For each dollar received from applica-$ an important one and | know that he has direct links to
tions, it costs something like $10 to process those applicdegional areas, being a rural-based member. The Murray
tions. Bridge council sought assistance from the Regional Develop-
An honour able member: That has always been the case.ment Infrastructure Fund of $1.2 million for the completion
TheHon. P. HOLLOWAY: Yes, it has been the case, Of the southern freeway ramps at Monarto. The council
but what is different is an obvious abuse of the system thajought funding to construct two ramps providing egress from

is now taking place. the southern lane of th_e freeway and ex_tending r_ninor s_ervices
across the freeway bridge. Current estimates will provide for
LOCAL GOVERNMENT a basic interchange which complies with the minimum

standards set by Transport SA. | am pleased to announce that
TheHon. J.F. STEFANI: | seek leave to make a brief the Minister for Industry, Investment and Trade has approved
explanation before asking the Minister for Aboriginal Affairs RDIF funding as requested by the regional board for this
and Reconciliation, representing the Minister for Localproject.

Government, questions about increases in council rates. The ramps will improve access to and from the Monarto
Leave granted. industrial site, which has attracted companies including
TheHon. J.F. STEFANI: In an article published in the Big W, Adelaide Mushrooms, trucking companies and the

Advertiser of 22 August 2002 the Minister for Local Australian Wheat Board. The ramps will reduce costs to these

Government, the Hon. Jay Weatherill, was quoted as seekirgpmpanies and attract additional companies to the area. They

an explanation from councils about how they determine theiwill also improve access for wineries at Langhorne Creek.

rates and what communication has occurred between council$ie ramps have a broader benefit to the region, including
and ratepayers. This is amidst community concerns over theafety. The ramps will eliminate the dangers to the travelling
soaring costs of council rates. The minister was quoted gsublic of heavy vehicles doing U-turns across the freeway to
saying: access the northern ramps, as is occurring at the moment. The
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ramps will also improve access to the Monarto Zoo and haveron gold at the recent Commonwealth Games. Yesterday,
a favourable impact on Murray Bridge and Callington,Netball Australia (the national governing body of netball)
lowering heavy vehicle traffic servicing Monarto. The announced that the Adelaide Ravens Netball Club would be
government notes with appreciation the support of the Murrayemoved from the National Netball League and replaced with
Bridge council and the Murraylands Regional Developmengan AIS ACT team.
Board. The council, in particular, reduced the costs of the In today’s Australian, it was stated that some of the
ramps by managing the work and using its own work forceexcuses given were such things as crowd numbers, on-court
where possible. performances—something | do not believe the Ravens had
a problem with—and lack of financial support. The axing of
TheHon. D.W. RIDGWAY: | have a supplementary the Ravens will have a huge impact on the development of
question. Can the minister please indicate when a chairmane most played sport in South Australia, because there will
of the Murray Mallee Strategic Task Force will be appointede fewer opportunities for junior and up and coming players
TheHon. T.G. ROBERTS: | am not sure that is a to play at the national level. It may be that players of the
supplementary to this question, but the establishment of—future will have to cross the border to play at the top level.
Members interjecting: Of course, there would have been displays of outrage if a
The PRESIDENT: Order! similar decision had been made to axe one of our AFL teams.
TheHon. T.G. ROBERTS: Well, as | pointed out However, because this is traditionally a female sport with less
yesterday, there are a lot of regional development bodies ibusiness and government support, such a decision was
South Australia. | have been to as many as | can. | have mgbssible. | note the Premier’s response in parliament yester-
with people in my office. The decision to appoint a chair isday when he pledged that he would do what he could for the
still being discussed. | have a view in relation to whetherRavens. The Premier has also been supportive in relation to
members of parliament should chair those meetings ofAFL football clubs playing finals here, too, because he is so
whether they should attend and report back to me as ministesommitted to these sorts of things. My questions are:
That is a question that is still being discussed. 1. Was the minister aware of Netball Australia’s decision
The Murraylands body is doing a very good job in relationto axe the Adelaide Ravens prior to the Premier’s statement
to building a bridge between the development board, thgesterday? If so, when was he informed and what steps did
community and into the office. While we have set up otherhe take to prevent such a decision?
infrastructure in relation to service provision withinregional 2. Will the minister confirm that the state government
areas, including the formation of a new council (which | ampreviously refused to underwrite the Ravens for $50 000 as
formulating at the moment) and accepting nominations angart of the team’s business plan submitted to Netball
expressions of interest as we speak, the finalisation of thustralia?
make-up of the council and the chair is yet to be decided. 3. Will the minister explain why the netball supporting
public of South Australia should not see the Premier’s pledge
TheHon. J.S.L. DAWKINS: | have a supplementary as too little too late?
question. Given that the Murray Mallee strategic task force TheHon. T.G. ROBERTS (Minister for Aboriginal
has asked that a member of parliament act as chair, when willffairs and Reconciliation): | have the same concerns as
that appointment be made? those of the honourable member. Inherent in his question is
TheHon. T.G. ROBERTS: Again, if it is the wish of the  the financial control that business has in relation to sport. We
task force to have a member of parliament as chair, thare seeing it in the AFL, the Rugby League particularly, and
government will comply. As | have said, my preference is tothe linkages between betting and decisions made by some
appoint a local person to chair the meetings rather than sporting clubs in relation to how that is dealt with.
member of parliament and that a member of parliament The Hon. M.J. Elliott interjecting:
regularly attend meetings. | will extend an invitation to  TheHon. T.G. ROBERTS: I'm not saying the Ravens,
members, and | will make that a commitment when theput a lot of people would have lost money backing Canter-
meetings are held. | suspect that backbenchers on this sidefsiiry to win the grand final, and with boards of directors
the council will get an invitation as well as members oppositeanaking decisions that breach rules | am sure that the money
and the Democrats. | know that lan Gilfillan regularly attendghat would be invested in those teams in that sport would be
regional development board and local community meetingsione cold. The trend towards financial independence within
The more members of parliament who attend and report baaiporting groups is a good one, but the impacts on decisions
to their party rooms the better. However, if the task force isnade by national bodies on state teams have to be recognised
insistent on a member of parliament as chair of that body, thaind, if we have to intervene at a particular level at a particular
will be discussed at the first opportunity. time or if we have the information made available at the right
time, perhaps we can get better outcomes. | will certainly pass
ADELAIDE RAVENSNETBALL CLUB on the questions asked by the honourable member and bring

. back areply.
TheHon. M.J. ELLIOTT: | seek leave to make a brief

explanation before asking the Minister for Aboriginal Affairs SCHOOLS, CAPITAL WORKS

and Reconciliation, representing the Minister for Recreation

and Sport, a question about the axing of the Adelaide Ravens TheHon. A.L. EVANS: First, | would like to apologise

Netball Club. for not wearing a tie in the council today. | have a boil on my
Leave granted. neck right where my collar is, so | have come without a tie.
TheHon. M.J. ELLIOTT: South Australiahasastrong  TheHon. M.J. Elliott: You will have to leave straight

history of netball competition, one of the best in the nationafter question time! It is the rules.

South Australia has consistently produced the majority of TheHon. A.L. EVANS: | was not sure what they were,

representatives in the national team, including the team thab | thought | would apologise. | seek leave to make a brief
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explanation before asking the minister representing the When land is acquired by the government, the compensa-
Minister for Education a question concerning capital workstion payable to the claimant shall be such as adequately to
projects. compensate him for any loss he has suffered for the reason
Leave granted. of acquisition of this land. The member for Hammond was
TheHon. A.L. EVANS: It has been reported that South later interviewed and he was asked whether they would be
Australian schools are at risk of losing $1.5 million in federalcompensated. The member for Hammond said:
funding this year due to the state government’s delay in They'll be compensated. All they have to have is their last three
O ok Ot A e 1 oy ol e s carrar spoces, e o oo
Ad_vertlser states that the federal educatlon minister ha?o compensate themgfairly and squarellnghey’ will have an
written to the state government warning that the money wilf,.ome.
be withheld unless it fulfils its commitment to deliver -
equivalent state funds to the Gawler Primary School and thMattheW Abraham said:
Orroroo Area School. The minister’s letter stated that these But they'll no longer be allowed to fish. . .
projects were high priority and that he had instructed hisThe member for Hammond said:
depilrtlmenttto Withholl(? atshum etqual to .the':[ c;)mm?hnwzeg(l)th [But] They will have an income.
capital grant approval for these two projects from the
allocation for South Australia until the state meets its%/latthew Abrqhgm asked for how long, and the member for
commitment. The Hon. Trish White has said that the Gawler'ammond said: )
project was on hold due to circumstances beyond the Well,aslong as they live.
government’s control. My questions to the minister are: ~ Matthew Abraham said:
1. What are the circumstances to which the minister Do you know how much that's going to cost?

? .
refezrs.s_ o 1o office has the minist d The member for Hammond said:
. Since coming to office has the minister made an o . .
9 y It can be capitalised. Whatever they get in annual income over

attempt to ensure that capital works projects are commenceg?. ot several years, for the next 15 or 20 or 30 years that they may
If so, what are these attempts? have left in life, they will be able to arrive at a figure which is a
3. Has the minister responded to the federal minister'sapitalisation of that income stream. That's a pretty clear concept.
letter and, if so, what was the nature of her response? David Bevan said:
TheHon. P.HOLLOWAY (Minister for Agriculture, So, it's your understanding that those 30 families will be
Food and Fisheries): | will refer those questions to my compensated for the next 15 or 20 years.

colleague in another place and bring back a reply. The member for Hammond said:

MURRAY RIVER FISHERY income they 0rg a6 5 esult of ot being Able 1o fieh fo natve
TheHon. D.W. RIDGWAY: | seek leave to make a brief fSh'. :
explanation before asking the Minister for Agriculture, FoodDaVId Bevan said:
and Fisheries a question about river fisheries compensation. For how long?
Leave granted. The member for Hammond said:
TheHon. D.W. RIDGWAY: On 11 March this year, on Forever. . . It's got to be determined case by case. And it will be

radio with Matthew Abraham and David Bevan the ministerand it'll be done fairly. It does not matter what it's going to cost to

' that there won't be any necessity for fighting, because Paul Holloway

... our commitment is that we will remove gill nets on the River and the Labor Party are committed to compensating them.
Murray. .
D 'dyB ked: Matthew Abraham said:
avid bevan asked: Well, there won'’t be a necessity to fight for it, because what we

Is that a result of Labor Party policy, or is that a result of yourare told is, if it's in the compact, what Peter wants, Peter gets.
negotiations and your compact with Peter Lewis? The member for Hammond said:

The minister said: No, that's what the Labor Party agreed to, the Labor Party will

Well, look, we have agreed to that as part of our compact wittdeliver. . .

Peter Lewis. The formula at which the Labor Party arrived was to add the
David Bevan then asked: three years’ income together, divide that income by three, and

What compensation will be given to the I think it's 30 families multiple by 1.5. My questions are:
affected by the ban on commercial fishing in the River Murray? 1. What criteria did the government use in choosing this
The minister replied: formula? o . . .

Well, look, they’'re matters that need to be looked at. | mean, 2 Does the minister consider this formu_la to be fair anq
that's been the practice in the past, that when property rights arequitable and to fully compensate the fishers for their
taken that there’s some negotiations take place on that, and they’ravestment?
matters that would have to be addressed. 3. Was the member for West Torrens involved in
In relation to property rights, | see that one of the fishingnegotiations with the member for Hammond—or is welshing
reaches was valued during the Fisheries Act Nationahow a disease affecting all members of the government?
Competition Policy Review in June 2001 at $100 000. Imay The PRESIDENT: Order! Before the minister answers
not be certain of the relevance of the Land Acquisition Actthat question, all members should be aware of standing order
but | certainly would accept that banks have used thes&93 about offensive or deleterious remarks. It is becoming a
fishing reaches for security and fishers have borrowed againisabit of members to draw this into conversations in the
them, so | assume that they have the same value as land. chamber. | ask members to be very careful when making
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offensive or objectionable remarks. | do not want to see togross income figures. There are considerable costs involved
much more of it in the future. in the river fishery. Of course, if one looks at the average net
TheHon. P. HOLLOWAY (Minister for Agriculture, income of fishers, one sees that it is somewhat less than
Food and Fisheries): | thought the Hon. David Ridgway was $11 000 a year.
better than the last question indicated, but we will see. In  TheHon. A.J. Redford: Where did you get that from?
relation to the river fishery, the honourable member referred TheHon. P. HOLLOWAY: This is from the assessment
to comments | made on 11 March, which would have beewnf the information. Less than $11 000 per annum is the
four or five days after this government came to office. Onaverage net income. As one might imagine, the average gross
that occasion, on radio, | reaffirmed the government'sncome of that fishery is considerably higher, because of the
commitment to honour the undertaking it had with theconsiderable costs involved. There is a huge variety in
Speaker in relation to the immediate removal of gill nets fromincome within that fishery. The government put considerable
the Murray River—that was the request he had made—angffort into how one might fairly and equitably compensate
also that we would phase out fishing for native fish specieghose inland fisheries, and considerable work was done by my
over the next 12 months. On that occasion | was simplyfficers and me in looking at individual cases, as well as the
reaffirming that. overall figures, to come up with a formula that would be fair
Since then, that is what the government has done. Oand equitable, given the conditions that prevail in the fishery.
30 June this year gill nets were removed from the fishery. | | have mentioned on previous occasions that prior to the
note that the Liberal Party is seeking to reinstate them. §overnment’s announcements there had been about half a
believe this council has the matter listed tomorrow for adozen sales of fishing licences over the past few years. The
debate. | guess we will see what happens in that debate abasést of those licences varied between $10 000 and $75 000,
whether or not this council expresses its view as to whetheghich | believe was the highest. That is the price that the
or not gill nets should be placed back in the Murray Rivermarket had placed on those licences prior to the year 2000.
despite the fact that every other state in this country hag effect, if one looks at the total compensation package that
removed them. | guess we will see what happens tomorrowhis government has offered, one sees that if all the entitle-
In his question the honourable member referred to rightsments were taken up it would be just above $2.7 million for
Of course, a fishing licence is a right to fish for fish in athe 30 fishers. That relates to $90 000 per annum, which

fishery for 12 months. That is essentially the right that iscompares very favourably with the value that one might put
conferred by a fishing licence, that is, a right to fish for 12jn relation to the value of a licence.
months. Of course, the practice has developed—and the The Hon. J.SL. Dawkins interjecting:
convention behind that simple right to fish for 12 months, as  The Hon. P. HOLLOWAY: No, | am saying that the
the honourable member has said—that people borrow againgd|ye of licences—as they were traded in the marketplace—
it. There is an understanding that there will be some continuiyas between $10 000 and $75 000. The government is
ty of that licence. Itis interesting to point out that, in relation offering a $2.7 million package, which is equivalent, on
to the inland fishery, | believe a previous Labor governmengyerage, to about $90 000 per fishery if all those entitlements
back in the 1970s, as a means of signalling the ultimatgyere taken up. | believe that when one considers that in terms
phase-out of this fishery, removed the right of sale and thgf ayerage net income and in terms of the prices that were
right of transferability of that fishing licence. One of the pajd for licences it is, indeed, a very fair and equitable level
things that has been forgotten in this debate over inlangt nayment that we are making, particularly given that, essen-
fisheries is that the previous Liberal government put back thgaly “fishing licences (to return to the initial point made by
right of transferability of these licences as recently as 1995ne honourable member) confer a right to fish for 12 months.
Members interjecting:
TheHon. P. HOLLOWAY: This goes right to the heart TheHon. CAROLINE SCHAEFER: Sir, | have a
of the question. The honourable member talks about rightgupplementary question. Does the minister agree that, with
and | am talking about where this right exists in relation tothe reinstatement of the right of transferability, a property

fisheries. | am saying that there was no right for transferabiliright was also bestowed, or inferred, on the transferability of
ty in the early 1990s. As | understand it, this right for |icences?

transferability was put back in the mid 1990s. TheHon. P. HOLLOWAY: When the previous
Members interjecting: government installed the right of transferability, one could
The PRESIDENT: Order! argue that it certainly places an expectation within the
TheHon. P.HOLLOWAY: | know that Karlene community—I think it would be more correct to describe it

Maywald, the member for Chaffey, has been strongly criticahs an expectation rather than a right. | think that one ought to
of the decision of the previous government to reinstate thaonsider the values in relation to that matter. | think that,
right. That is another issue. A unique feature of these inlang/hen that right of transferability was installed, the question
fisheries and flShIng licences is that they refer to particulars; was any payment Charged for that in relation to the
reaches—unlike other fisheries, in the ocean, where a licenggistomers? | suspect that there was not, and that, in fact, it

is for a certain species, and in most cases they are subjecty@as something that was really handed across at no cost. So,
quota. So, there are unusual features in relation to the rivef a sense, it was a windfall gain.

fishery.

In terms of rights, the only right a fishing licence confers FLINDERSMEDICAL CENTRE
is the right to fish for 12 months. However, the government
recognises that there is the expectation in the community that The Hon. SANDRA KANCK: | seek leave to make an
if people are investing in an industry they have the right toexplanation before asking the Minister for Aboriginal Affairs
have those licences renewed. It is on that basis that thend Reconciliation, representing the Minister for Health, a
government is making an ex gratia payment—and that is whajuestion about the use of internal hospital cordless telephones
we call them. The ex gratia payment is based on 1.5 timeat the Flinders Medical Centre.
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Leave granted. Leave granted.

TheHon. SANDRA KANCK: Ithas been broughttomy  TheHon. T.J. STEPHENS: All members of the chamber
attention that the internal cordless telephone system at thgo|d know that the introduction of rabbits into this country
Flinders Medical Centre may have been out of order or nokas peen one of the greatest environmental disasters with
fully functioning in some departments fo_r over seven yearsyhich this great nation has had to deal. One of the more
| was recently approached by a constituent who lives ins;ccessful approaches to the control and reduction of rabbit
regional South Australia. Seven years ago, his late mothgfympers was the introduction in recent years of the calici-
was an inpatient at the Flinders Medical Centre. At thz?lt_t|m_evirusl This measure was widely reported as having incredibly
my constituent was unable to travel to Adelaide to visit hisgccessful results in the reduction of rabbit numbers.
mother. He attempted to communicate with her via telephongeedback from the agriculture sector and environmentalists
but was distressed to find that his incoming calls could nojy5¢ glowing with regard to how our native vegetation—

be received. Staff explained to him that the internal cordlesgreviously devastated in some areas—was making a rapid and
phone system was not working. He was told that the systergynning recovery.

had been ‘broken for a long time and there were no funds to

fix it". Communication was thus impossible, as his mother I have been very disturbed of late f_oIIowing anumber of
was very ill and could not walk to a pay telephone to makd€POrts (0 me that—to quote my favou_rlte cartoon charact_er—
acall to her son those ‘wascally wabbits’ are on the increase. My questions

That was seven years ago, but it appears that things haf&®: o o . .
changed little since then, because recently a terminally ill 1. Is the minister aware of this disturbing turnaround in
friend of his in the same region was rushed to the emergendibbit numbers?

department of the Flinders Medical Centre. While in the 2. Does the minister’s department have any idea of the

emergency department, communication was possible via thgrrent rabbit numbers and, to be fair to the minister, an
internal cordless telephone system, however when the frienghproximation will do?

was moved to a ward further communication via the system The Hon. T.G. Roberts: Do vou mean how many?
was not possible. Once again, my constituent was told that the T " y y
internal telephone system was not working and had been TheHon. T.J. STEPHENS: Yes, 50 or 60. | continue:

down for so long that ‘no-one can remember when it last 3. What strategies does the minister have in mind to
worked - My questions are: o address the situation favourably?

1. Will the minister investigate the current situation for The Hon. P. HOLL OWAY (Minister for Agriculture
patient communication to and from family and friends WhenFood and F.ish.eries)' | guess that all members would, be
in hospital at the Flinders Medical Centre* concerned at some reports of a recent increase in rabbit

2. Can the minister establish .hOW long thg internal mbers. | have not received any official information, but
cordless phones have been operating below optimal level:

Does the minister acknowledae th ricular difficulties th ertainly | have heard a lot of anecdotal evidence from
oes the Steracknowledge the particu'a culties tha eople. | was talking to some people near the Victor Harbor
families and friends from rural and regional areas have i

o ith pati ht egion the other day who said that rabbits were at levels they
communicating with patients’ . had not seen for some years. Of course, | suppose it has some
3. Can the minister advise when the internal cordlesg|aiionship to the numbers of foxes present, which are the
phone sg/stem will be fully operational in all areas of the,5y,ra| predators of rabbits. Fox numbers certainly seem to
hospital’ e on the increase. Strategies for controlling rabbit numbers

4. .lf .there.are n(_)t enough phone j_acks in the wards, wil re, of course, the province of the Animal and Pest Control
the minister investigate the cost of installing extra phong-gmmission

jacks in all wards and ensure that all bedridden patients have ) o
suitable access to telephones? | will seek an answer from the Minister for Water, Land

TheHon. T.G. ROBERTS (Minister for Aboriginal and Biodiversity Conservation in relation to the particular

Affairsand Reconciliation): | will pass on those questions Measures his pfﬂce is implementing. Certainly, as the
to the minister in another place and bring back a reply. | ca¥inister for Agriculture, | can say that | am concerned at
pass on that, at a personal level, | am aware that there afgPOrts that the numbers of rabbits could be on the increase,
difficulties with the telephone system, in that it genera”ypartl(:.ularly |n.the higher rainfall regions. 1 will seelf some
takes time for a person to pick Up the cordless phones ar#°'® information for the honourable member and bring back
take them to a patient. areply.

In many cases the staff are very busy and unable to spare
the few seconds it takes to stand, say, with an elderly patient TheHon. R.K. SNEATH: As a supplementary question,
who cannot hold the telephone, or people who have injuriedoes the minister think that the deregulation or the banning
that prevent their holding a telephone. These telephones c&h steel traps has anything to do with the latest rabbit
be very difficult for people to utilise. | think that not only is increase?
there a technical difficulty but an application problem, which  The Hon. P. HOLL OWAY: | must confess that, many
may be overcome with new technology, such as hands-fregears ago, | was the owner of a couple of rabbit traps. Of
telephones. | will refer the questions to the minister and bringourse, since that time we have become much more enlight-
back a reply. ened in relation to the methods we use. Traps are, in fact,

cruel.

An honourable member interjecting:

TheHon. T.J. STEPHENS: | seek leave to make a brief TheHon. P. HOLLOWAY: That is right. We now use
explanation before asking the Minister for Agriculture, Foodmore humane methods of rabbit control, and I think that is
and Fisheries a question about the calicivirus. probably a good thing.

RABBITS
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REPLIESTO QUESTIONS threat to safety, and through their inspection policies councils can
encourage the early detection of potentially hazardous facades.
in addition, Planning SA is in the process of preparing an
REGIONAL ROADS advisory notice for councils on this issue.

In reply toHon. DIANA LAIDLAW (18 July). RURAL ROADS
TheHon. T.G. ROBERTS:. The Minister for Transport has
provided the following information: |”hf9p|y toHon. D.W. RI DGWF?‘Y (1_6.July).f o
In the ministerial announcement made to the House of Assembl T_degk;]n. fTﬁ R.OB.EFQTS' The Minister for Transport has
on Wednesday 17 July 2002, the Minister for Transport made th@roVided the following information: . )
following statement: ~ The sealing of unsealed rural arterial roads program is an
A further phase of this package will involve the development!Nitiative of the former government. The program began in 1994 with
of a number of longer term initiatives. These measures requird® ?'mtOf.Sf’a“”g theg??%‘”('jng ‘&6 km of tr%Sttattr? : ?900 lém t%f
development and consultation with stakeholders. Without makin%ura arterial roads, which had not been sealed at that time. By the

P ; ; ; nd of next financial year, with the works currently scheduled, only
;snrgggg: commitments, measures to be considered are likely t 4 km of the 8900 km will remain unsealed.

: : : : 1. Where has the $5.625 million gone?
Severe increases in the penalties for speeding offences more : - .
than 35 km/h above the posted speed limit, including possible TQe I0\f/vfer ‘;””d_'ng for the program in 2002-03 is the result of a
mandatory loss of licence. number or1actors: .
Severe increases in the penalties for drink driving above 0.15 The roadworks on the unsealed rural arterial roads program were

p : ; ; accelerated in 2001-02, by bringing forward $2.14 million from
gfe\r/gﬁirétleBSAC, including possible mandatory impoundment 2002-03. The net expenditure in the 2002-03 program is therefore

Introduction of a graduated provisional licence scheme along reduced by $2.14 million (already spent in 2001-02), from

; e $5.625 million to $3.48 million.
the lines of that operating in NSW. : : ,
A . . This funding has been re-allocated to support the government’s
Exalimnatl?n 8f.the tu:iﬁir?f ggg]gg;%rsssr'géﬂ?t'on software ., nmitment to road safety. The government has increased the
packages for frl\r/]er raini gl' Fitodcing | ber allocation of funds in the 2002-03 budget to higher priority safety
Examination of the practicality of introducing front number ;5rqvements, which will provide significant benefits to the broader,
plates for motor vehicle cycles.

. . rural community. Programs benefiting will include increased funding
The honourable member will note that the statement refers quitg, shoulder sealing of $5.1 million (to increase pavement width on

clearly to a second phase program, which will be taken up only aftepigher volume arterial roads), the funding of a new State Black Spot
considerable development work and community and industrkoad Safety initiative of $3.5 million, a continuation of the seal
consultation. . widening on the Lincoln Highway of $1.0 million, and other safety

The specific measures to which the honourable member refefg|ated minor works and road safety audit response works of
were listed among several examples which were indicative of the4.0 million.

nature of the matters to be considered in the second phase, not The roads impacted by the deferment of funds from the unsealed

commitments. rural arterial program are the Lucindale-Mount Burr Road and
the Morgan-Blanchetown Road. These roads are of a lower
BUSPRIORITY LANES priority, both in terms of the unsealed rural arterial road program

(these are the last roads scheduled to be sealed under this

In reply toHon. DIANA LAIDLAW (17 July). program), and also when compared with other projects and

TheHon. T.G. ROBERTS: The Minister for Transport has programs on the wider state road network. This lower priority is
provided the following information: a reflection of the following:

The former government’s bus priority program has been con- -  Bothroads carry low volumes of mostly local access traffic.
tinued. The current title of the program is ‘Metropolitan Traffic Alternative sealed routes are available for traffic.
Management Program’. The program is mentioned on page 41 ofthe - Other sealed roads on the rural arterial road network have
capital investment statement and is funded with an amount of higher traffic volumes, higher heavy vehicle movements and
$1.75 million for 2002-03. a higher existing crash history, that also warrant attention.

- Sealing these roads is difficult to justify in overall economic
CITY BUILDINGS terms, when compared to other infrastructure needs.
2. How does the minister expect rural and regional South

In reply toHon. T.G. CAMERON (11 July). Australia to grow and prosper if his government is not prepared to

TheHon. T.G. ROBERTS: The Minister for Urban Develop- invest inroad infrastructure?
ment and Planning has advised that: The lower funding allocation to unsealed rural arterial roads has

1. Information from the Adelaide City Council indicates that allowed funds to be directed to higher priority road works, which
there are three to four instances a year of debris falling from existingave greater overall benefits in safety for regional South Australia.
buildings usually during winter. Consolidated statistics on such inciBenefits will be in the form of increased safety from the State Black
dences are not kept. To the best of the council's knowledge ther8pot Program and shoulder sealing works on higher volume roads.
have not been any injuries in the last three years. 3. What action does the Minister propose to assist the District

2. Inquiries of the various state and territory administrationsCouncils that are now facing significant problems due to the
have indicated that there are no specific legislative requirements f@5.6 million cut?
older buildings to be regularly inspected for public safety. Some As indicated, the redirection is $3.48 million, significantly less
local governments such as the Sydney City Council have their owthan the $5.625 million quoted.
inspection regimes for buildings that are showing signs of deteriora- The Minister for Transport is advised by Transport SA that all
tion but Sydney only has a five yearly requirement for newercouncils have been paid for works undertaken on the unsealed rural
buildings that use silicone sealant for glass retention. arterial roads program. There is no debit carried by any council in

In South Australia, local councils are required by the Develop-elation to these works.
ment Act to have inspection policies with respect to building work  No further commitment has been made to councils in relation to
in their area. Such policies should identify the major risks in theirwhen future sealing of these roads may occur. Consequently, deferral
area and the level of inspections that the local council will undertakeof the work on these roads should not have any direct impact on
While these policies are intended to deal primarily with new workthese councils budgets.
councils are encouraged to include policies on hazardous and danger- Supplementary question (Hon. T.G. Cameron): When (does) the
ous buildings as well as heritage buildings and the fire safety ofiovernment intend to restore the funding so that the roads can be
existing buildings. built?

Where a building is identified as being a threat to safety because Funding for sealing the deferred arterial roads will be considered
of its condition a council is able to issue an emergency order unden future budget allocations on a priority basis in the context of the
the Development Act to safeguard occupants and the public. state’s overall road needs. Transport SA will continue to ensure the

There are sufficient provisions in the Development Act for travelling surface on these unsealed roads is maintained to a safe
councils to deal with building facades that are considered to be standard for all road users.
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GAMBLING, LOYALTY PROGRAMS The structure in place is well positioned to apply the act, and
ensure that the Aquaculture industry progresses in an ecologically
In reply toHon. NICK XENOPHON (10 July). sustainable manner. The structure provides for a high level of
TheHon. T.G. ROBERTS: The Minister for Gambling has scrutiny of aquaculture practice, with the EPA assessing the likely
advised: environmental impact of all proposals.

1. The Office of the Liquor and Gambling Commissioner has  An aquaculture unit is being established within the EPA and will
advised that the current ‘Responsible Gambling Code of Practiceiomprise three staff to review proposed licenses, leases and
and ‘Advertising Code of Practice’ do not address the specific issuenvironmental monitoring programs, and make recommendations to
raised by the Hon. Nick Xenophon MLC. The current ‘Advertising the board of the EPA.

Code of Practice’ refers to the way in which gaming machines are
advertised or promoted but does not directly address issues relating
to the conduct of player loyalty schemes.

2. The commissioner advises that legal advice would need to be
sought on this question. The same issue would presumably arise
where the promoter of any other ‘loyalty’ or ‘frequent flyer scheme
continued to provide unsolicited material after a person had request-
ed that they tr))e taken off a mailing list. P 9 FESTIVAL THEATRE

3. Yes—the minister does consider this unsatisfactory. In
general it would seem logical and appropriate that if a person has TheHon. DIANA LAIDLAW: | seek leave to make a
been encouraged to join a loyalty scheme and has also been goersonal explanation.
couraged to participate in the scheme in an active way then the Leave granted
promoter / operator of such a scheme should be readily available and : .
accessible to loyalty scheme customers for any inquiry they should TheHon. DIANA LAIDLAW: My personal explanation
make. This should particularly apply in an instance where a persorelates to a page-one article appearing inGhg Messenger

no longer wished to be part of a loyalty scheme or to continue tqhat | read today, although the paper, | note, is dated Wednes-

receive promotional literature. :
4. The Minister for Gambling has sought advice on this issueday 28 August (tomorrow). So, perhaps the paper will

with the Independent Gambling Authority in the context of the Withdraw its front-page article—I am very hopeful. Perhaps
question from the Hon. Nick Xenophon MLC. The authority advisestomorrow it will put something in that is fair and reasonable.
that it considers there is some point in considering mandatingdowever, in the meantime, if it does not do that, | want to
standards of loyalty schemes in the advertising and responsib%ﬁieﬂy put on the record the following facts, and my col-

gambling codes of practice under the Gaming Machines Act 199 . -
The authority will invite submissions from the public in respect of £2gue the Hon. Robert Lucas will take up a number of issues

its review of those codes likely to be conducted in December. Thavith the editor of the paper later. First, the newspaper says:
Minister for Gambling and the authority invites Mr Xenophon to pjana Laidlaw, the arts minister under the previous state
participate in the process at that time. ggvernment, diverted $3 million of funds from an open space levy

5. The minister advises the house that he has raised matters &g a |arge pathway could be carved out between the Festival Centre
relation to the onalty scheme with the authOI’Ity. The concerns Wllland the plaza |ead|ng to the Riverbank Promenade.

be dealt with as part of a comprehensive review of inducements to . ] .

gaming to be conducted as part of the review of the Gamingl'hatis factually incorrect—absolutely factually incorrect. If
Machines Act codes of practice in December. The exact date forhad done such a thing, it would be shameful, but | did no
completion of the review of these codes will depend on the naturegch thing. The one-third of the plaza that is being removed

quality and length of the submissions made to the authority at it: . P : .
hearings, tentatively scheduled for December. Above Festival Drive is part of the Adelaide Festival Centre

6. The Minister for Gambling advises honourable members thal 'ust redevelopment. It was approved by the Public Works
on the question of whether poker machines loyalty schemes couldommittee and it went through Crown development process-
exacerbate problem gambling, this could only be answered foIIowin@S, as | understand it. It has been fully funded and, as the

a specific study of the issue. However, the Minister is of the vie ; i ; ;
that loyalty schemes which link gaming credits to points collecte remier said in answer to questions from the Hon. Julian

outside of gaming venues could entice new customers to gami tefani in this plgce, itis on budget. .
venues and potentially exacerbate problem gambling. The minister It did not require any further funds to be obtained through
acknowledges that there is anecdotal evidence that player loyalgne, The $3 million which was referred to was for a special

schemes increase gaming spend at venues offering such sche e ; ; ;
however this is also true of other loyalty schemes operating in tgadltlonal project which related to the arts court, and this was

general retail environment. The minister considers that the gamingart of the master concept plan. Contrary to statements in this
environment should be dealt with as a whole—this is why this issu@rticle, the government always worked to a master concept
and others are best dealt with as a codes of practice issue. plan that was overseen by government officers in the

Adelaide Festival Centre Trust, the Major Projects Panel and
DAIS, and this additional $3 million was spent on advice

ENVIRONMENT PROTECTION AUTHORITY

In reply toHon. M.J. ELLIOTT (11 July). from the public sector that, if part of the festival centre
TheHon. T.G. ROBERTS: The Minister for Environmentand workshops were demolished at the same time that the other
Conservation has advised: festival centre plaza was demolished, the government—that

1.and 2. The gOVernment’S intention and pOIle was to reVamnS’ taxpayers_would save Cons|derab|e funds and there

the EPA as an independent authority. The first step in that proce: - . .
is to provide the Authority with its own staff by transferring the Would be less inconvenience to the public, staff and users. |

agency staff to the Authority. This was completed on 1 July 2002100k that advice in the context of the overall plan for the area.
This is consistent with the recommendations of the ERD Committee. | highlight as well that this did not become a mess until the
3. With respect to aquaculture, the EPAS role is to ConSIdeFovernment withdrew funds and withdrew from the project

licensing and leasing applications before they can be granted. Thi&: : ; ; :
provides a high level of independence in the grant of licences an Is year. The project, therefore, is not advancing according

leases. Without the EPA's approval of an application, it cannot bdO the concept plan and it is this that is causing anxiety in

approved. terms of north-south access routes in this area. The planning
4. PIRSA and EPA staff have met frequently over severalapproval for the arts court and the Festival Centre Trust was

months to plan a smooth transition to the new Aquaculture Act. Thgy, the basis of north-south access. That was all part of the

new Act has only been in place since 1 July 2002. -
PIRSA is arranging to issue interim aquaculture licenses. Thénaster planning concept process that | have referred to that

EPA is involved in the process and is satisfied with the transitionalne government worked to, and any accusations of planning
arrangements. shortfall by the Messenger today, | repeat, does not rest with
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the former government. It arises only because this goverref all grants of legal aid are that the Director may terminate or
ment withdrew from the project and in this budget deleted th&éhange the conditions or terms of the grant at any time, and that an
next stage of funding, which was some $9 million. | will take applicant who knowingly withholds information or supplies false

the other i h | falsel d with th information is guilty of an offence.
up the otherissues where | am falsely accused wi € NeWS- gince the adoption of the national uniform application form, the

paper itself. _ Commission has not required applicants to sign such declarations,
TheHon. CARMEL ZOLLO: I take a point of order— and has continued to pass resolutions (under s(&)(@j the Act)

The PRESIDENT: Order! The Hon. Ms Laidlaw is €xempting applicants from complying with these verification

: ; . fequirements.
C![eatrly TO(\j/Inbg taV;Ir?y .from personal explanation. She i In his 2000-2001 Interim Audit, the South Australian Auditor-
starting (o debate (he issue. . General commented adversely on the fact that, in the absence of
TheHon. CARMEL ZOLLO: — think she started to  appropriate amendment of the Act, the application form contained

debate the issue two or three minutes ago, actually. no requirement for a statutory declaration.
This Bill removes the requirement for applicants to verify their
LEGAL SERVICES COMMISSION applications by statutory declaration.
(MISCELLANEOUS) AMENDMENT BILL Another minor amendment is to remove restrictions on the name

and location of the Commission’s offices to ensure that the
Commission may not only continue to conduct its business from a
head office and branch offices, but may operate under any other
office configuration that it considefs necessary or desirable’.

Second reading.

TheHon. T.G. ROBERTS (Minister for Aboriginal This Bill also addresses a concern in relation to section 29 of the
Affairsand Reconciliation): | move: Act. The effect of section 29 is that a legally-aided client assigned
That this bill be now read a second time. to an in-house Commission solicitor is the client of that solicitor, not

of the Commission. There is no retainer between the Commission

| seek leave to have the second reading explanation insertedd the client, because the Commission is not a solicitor.
in Hansard without my reading it. This may be interpreted to mean that, where the file is assigned
Leave granted. in-house, a Commission lawyer may not disclose information about

) . . . the case to the Commission, its Director or other practitioners
TheLegal Services Commission (Miscellaneous) Amendment Bill - employed by the Commission in a supervising capacity without the

was introduced into the last Parliament and passed in this House, bilient's instructions to do so. This may also be interpreted to mean

lapsed when Parliament was prorogued before the last election. that the Commission may not reallocate the file to another solicitor
TheLegal Services Commission Act 1977 establishes the Legal \ithout the client’s, and his or her solicitor’s, consent.

Services Commission as the statutory authority responsible for the +:5 gill repeals section 29 and substitutes a new section that

application of funds granted by the State and Commonwealthyq ides that the Commission will be taken to be the legal practi-
Government for the provision of publicly funded legal assistance tQjgnar retained by the assisted person, may require its employed

the people of South Australia. P ? ;

- . solicitors to provide legal assistance to those persons, and must
. TheLegal Services Commission Act 1977 (the Act) was enacted g henyise the provision of legal assistance by its employed solicitors.
in contemplation of a relatively uncomplicated scale of operationne Director is responsible for ensuring that this work is properly
It was enacted when there was a different basis for Commonwealtlycated and supervised. Because the Commission is the solicitor
Government funding than is now the case, and under a system g

. ' > h 12 : record, there is also provision authorising a solicitor employed by
legal aid where there was no national uniformity of administrativei,o commission to sign court documents
practice, as there is now. )

TheLegal Services Commission (Miscellaneous) Amendment Bill
2002 proposes a number of changes to that Act. Some will help th
Commission to operate more efficiently by formalising existing!
administrative practice and removing unnecessary restrictions up

Section 29 currently provides that a legal practitioner employed
y the Commission is entitled to appear on behalf of an assisted
erson before any court or tribunal. An equivalent provision is not
cluded in the new section 29. It is no longer necessary for reference

it. Others recognise the changed nature of the relationship betwe é’gsrg:%e ig;gt?oﬁ‘lcétlo ;ﬂmgpg;&iﬂ;@gigigg Tﬁ}grr]is ad-
the State Government and the Commission and the Commonweal id ﬁ/ leqal b loved by th e d
Government since the Act was enacted in 1977. In 1997/98 thi'ovides that a legal practitioner employed by the Commission an

P y ; ; cting in the course of that employment is entitled to practise before
Commonwealth instituted a purchaser-provider model of funding foany court or tribunal established under the law of the State. Under

Commonwealth law matters only, in place of the previous partners ction 558 of theudiciary Act 1903 of the Commonwealth, rights

ship arrangement under which the State and the Commonweal ) ) - :
shared responsibility for the funding of all matters. Eas%%lt?gr?%in federal courts and tribunals follow the rights created

Some parts of the Act no longer assist sensible business practice’ L
The Act presently unduly restricts the ability of the Commission to, ! NOW turn to the provisions in the Act that refer to arrangements
delegate its power to expend money from the Legal Services Furgtween the State and Commonwealth Governments with respect to
and prevents the Director from delegating the power to grant antg9@! aid, and to the Commission's position vis a vis the
refuse aid. In order to conduct its daily business in a way which doe§®Mmonwealth Government under those arrangements.
not offend these provisions, it has long been the practice of the In meeting the cost of providing legal aid, the Commission
Commission to authorise fixed financial delegations to seniofeceives funds from the State and Commonwealth Governments
management annually, and for an appropriate officer other than tHgnder agreements negotiated between the State and Commonwealth
Director to authorise the grant or refusal of legal aid. Governments. In 1996 the _Com_monwe_alth Government ann_ou_nced

In his 2000-2001 Interim Audit, the South Australian Auditor- @ radical change to the basis of its funding to legal aid commissions.
General commented adversely on the fact that, in the absence Bfmoved from a partnership with the States in the provision of legal
appropriate amendment to the Act, the Commission and the Directd¥d services to a purchaser-provider model of funding, under which

were continuing to delegate authority in this way. the Commonwealth, as a principal, contracts with the legal aid
This Bill amends the Act to give the Commission and theCOmmissions to deliver legal aid services in matters only involving
Director appropriate powers of de|egation. Commonwealth law. By the end of 1997, all Iegal aid commissions

Another provision in the Act, which has been abandoned on &ad signed the new agreements.
national scale, and is not complied with by the Commission in  The Act does not reflect this changed relationship in a number
practice, is the requirement for applicants for legal aid to statutorilyof ways.
declare that the contents of their applications are true and correct. In  Since its establishment in 1977, the Commission has included
the past, the practice amongst Australian Legal Aid Commissionmnembers who are nominees of the Commonwealth Government.
was not uniform on this requirement. Some Commissions requiredlow that the Commission is a provider negotiating the supply of
statutory declarations, and others did not. services to the Commonwealth, it is not appropriate for nominees of
In 1995, a national uniform application form was adopted by allthe Commonwealth Government to remain on the Commission.
Australian Legal Aid Commissions, including the South Australian At the expiry of the terms of the Commonwealth Government
Commission. The form does not require verification by statutoryhominees to the Commission in July and September 1999, the
declaration, on the basis that this is unnecessary. Standard conditio@mmonwealth Government indicated that it would make no further
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nominations. It has taken the same position with all other Australiastandard form and is consistent with the Director’s power of deleg-
Legal Aid Commissions. ation, which is inserted by clause 7.
In his 2000-2001 Interim Audit, the South Australian Auditor-  Clause 7: Insertion of s. 14A
General commented adversely on the fact that, in spite of thehis clause inserts a new section, which provides the Director with
requirements of Act, there were no Commonwealth nominees on thﬁe power to de|egate any of the Director’s powers or functions to
LSC. = . . _aparticular person or committee. The delegation must be in writing.
In recognition of the changed nature of the funding relationshipThe written instrument may allow for the delegation to be further
between the Commonwealth Government and the Commission, thifelegated. The delegation may be conditional, does not derogate
Bill removes the requirement for there to be two nominees of thérom the delegator’s power to act in a matter and can be revoked at
Commonwealth Government on the Commission. will.

agreements between the State and the Commonwealth, is couchgshers and other persons by Commission
in terms of the pre-1997 partnership’ agreement between the Staig,tion 15 of the principal Act deals with employment matters.

and the Commonwealth with respect to funding for legal aid, Nowsgtion 15(8) currently requires the Commission to make reciprocal
superseded by the Commonwealth's purchaser-provider arranggrrangements with other legal aid bodies for the purpose of
ments. The Bill changes the wording of this section to reflect the fa cilitating the transfer of staff, where such an arrangement is

that the ?urrgnt e;]grﬁ%qnegt is a .Staﬂdart% p‘ir‘t3has?r'pro"i.%g?acticable. Clause 8 amends this section by removing subsection (8)
agreement unaer wnich the Lommission has the stalus of a providghq supstituting a provision that allows, but does not require, the
of services in respect of Commonwealth law matters. C

Other incidental amendments safeguard the Commission’s . P ;
competitive advantage by no longer imposing a duty on theCI Clause: Amendment of s. 17—Application for legal assistance

Commission to liaise with and provide statistics to the ause 9 amends section 17 of the principal Act, which deals with

Commonwealth at its behest, allowing this to happen when agree@PPlications for legal assistance. The amendment removes the

between the Commission and the State Attorney-General, and quirement that an application for legal assistance be verified by

releasing the Commission from any statutory duty to have regargiatutory declaration.
to the recommendations of any body established by the Clause10: Amendment of s. 27—Agreementsbetween Sateand
Commonwealth for the purpose of advising on matters pertaining t&ommonwealth o )
the provision of legal assistance’. This should now be a term of th&ection 27 of the principal Act deals with agreements between the
funding agreement between the Commonwealth and the State and/giate and Commonwealth. Clause 10 amends this section by deleting
Commission, not a statutory requirement. subsection (1), the wording of which reflects earlier funding

In addition, the Act has undergone a statutory revision, to replac@rrangements, and substituting a new subsection that allows the State
outmoded language and remove obsolete provisions such as the d¢f¢he Commission to enter into agreements or arrangements with the
which refers to the appointment of the first Director of the Commonwealth in relation to the provision of legal assistance. The

ommission to make such arrangements.

Commission, and to replace references to obsolete Acts. Commission can only enter into such arrangements with the approval
| commend the Bill to the House. of the Attorney-General. Although the section does not limit the
Explanation of clauses matters about which the agreements or arrangements may provide,
Clause 1: Short title subsection (1a) does suggest that the agreements or arrangements
Clause 2: Commencement may be in relation to money to be made available by the

These clauses are formal. Commonwealth or the priorities to be observed in relation to such

Clause 3: Amendment of s. 6—Constitution of Legal Services money in the provision of legal aid.
Commission C] ause 11: SJbstltuglorj of s. 29 .
This clause amends section 6 of the principal Act, which establishegection 29 of the principal Act currently provides that a legal
the Legal Services Commission and deals with its constitution, bypractitioner employed by the Commission is entitled to appear before
removing the requirement that two persons nominated by thany courtor tribunal on behalf of assisted persons. This section also
Commonwealth Attorney-General be appointed to the Commissiorrovides that an authorised legal practitioner has the same rights,
This requirement is no longer appropriate in the light of current fundowers and privileges as a practitioner in private practice in relation
ing arrangements. Section 6(5), which provides the Governor witf© his or her clients and is entitled to act as solicitor for assisted
the power to appoint deputies of the members nominated by thiaersons in relation to the institution and conduct of proceedings. This
Commonwealth, is no longer required and has been removed. ~clause repeals section 29 and substitutes a new section that clarifies
Clause 4: Amendment of s. 10—Functions of Commission anumber of matters relating to the provision of legal assistance to
Section 10 of the principal Act describes the functions of the@SSisted persons. Subsection (1) provides that for the purposes of
Commission. Clause 4 amends this section by: providing legal assistance to an assisted person, the Commission will
1) removing the requirement that the Commission establish aﬁ\e taken to be the legal practitioner retained by the person to act on
office to be called the "Legal Services Office": e person’s behalf. The Commission may require a legal practitioner
2) deleting the word "local” from subsection (&) which ~ €mployed by the Commission to provide a person with legal
requires the Commission to establish "such local offices andssistance and must supervise the provision of legal assistance by the
other facilities as the Commission considers necessary arg"Ployed practitioner. _ _ _
desirable”, thereby allowing the Commission to establishan  Subsection (2) provides that the Director is responsible for
appropriate configuration of local and branch offices; ensuring that the provision of legal assistance by the Commission is
3) deleting subsection ({a), which currently requires the properly allocated and supervised. Subsection (3) provides that if a
Commission to cooperate with any Commonwealth legal aigdocument relevant to proceedings is required or permitted to be
body for the purpose of providing statistical or other signed by the solicitor for an assisted person, a document signed by

information, and inserting a new subsection that permits, buf" @uthorised legal practitioner employed by the Commission will
does not require, the Commission to cooperate with &€ taken to have been signed by the assisted person’s solicitor.

Commonwealth body for such purposes. Clause 12: Amendment of s. 31—Discipline of legal practitioner
Clause 5: Amendment of s. 11—Principles on which Commission ~ employed by Commission _ _
operates Section 31a) of the principal Act presently provides that a practi-

This clause amends section 11 of the principal Act, which describeéoner employed by the Commission incurs the same liability for
the principles on which the Commission operates. Paradicaff unprofessional conduct as a practitioner in private practice. The
this section requires the Commission to have regard to the reconhegal Practitioners Act 1981 defines two categories of misconduct—
mendations of any Commonwealth body established for the purpogénprofessional and unsatisfactory. The effect of the amendment
of advising on matters pertaining to the provision of legal assistancénade by this clause, which inserts the words "or unsatisfactory” after
This paragraph is removed. "unprofessional" in section 34), is to clarify that a practitioner
Clause 6: Substitution of s. 13 employed by the Commission incurs the same liability for both
Section 13 of the principal Act provides the Commission with atUnprofessionaind unsatisfactory conduct as a practitioner in private
power of delegation but prohibits the Commission from delegating®ractice. .
the power to expend money from thegal Services Fund. Clause Clause 13: Satute law revision amendments
6 repeals this section and substitutes a new section that does Molause 13 and the Schedule set out further amendments of the
include this prohibition. The substituted power of delegation is in gprincipal Act of a statute law revision nature.
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TheHon. A.J. REDFORD secured the adjournment of receiving, payment by or for an agent in order to influence a
the debate. judgement or decision. Some offences deal with "secret" payments
and some do not. Some offences require that the payment be made
or received "corruptly" and some do not. The object of the legislation
was to create a series of criminal offences dealing with corruption
in both private and public life. The offences deal with variations on
bribery and deceit in dealings. It differs from the more widely known
criminal laws dealing with bribery and corruption in that it was
primarily aimed at private, rather than public, business dealings.

In 1992, the South Australian Parliament passed3aaites
Affairsand Reconciliation): | move: Amendment and Repeal (Public Offences) Act 1992. That Act

That this bill b d dti contained a new regime of public sector oriented corruption offences.

atthis bilf be now read a second time. o Although the current secret commissions legislation does cover
| seek leave to have the second reading explanation inserteskrvants of the Crown”, the 1992 offences dealing with bribery and
in Hansard without my reading it. corruption of public officers and abuse of public office deal

Leave granted. comprehensively with the serious offences appropriate to this area.

This bill is the result of a review of the criminal law in the area ;28 g:?baeléﬂi# gtﬁ\lf;tgﬁﬂcg )é%ebts)s?gergc-)rms is the area of corruption

of criminal offences punishing dishonesty in its various forms. The
review is based on the earlier comprehensive work of the Model
Criminal Code Officers Committee (MCCOC), a committee
reporting to the Standing Committee of Attorneys-General which,
in turn, drew largely on the substantial English experience in reform
of the criminal law in this area. The MCCOC review involved
substantial public consultation. Following the Model Code Report,
published in December 1995, South Australia developed the model
reflected in this bill. The bill (and a brief accompanying explanation)
was released for public comment and the comments received have = 0r'c A
been taken into consideration. The bill was introduced into the last Atthe very least, therefore, the legislation requires a modern
Parliament and passed in another place, but lapsed when Parliament ~ formand an integration into the general body of the criminal
was prorogued before the last election. law.

CRIMINAL LAW CONSOLIDATION (OFFENCES
OF DISHONESTY) AMENDMENT BILL

Second reading.

TheHon. T.G. ROBERTS (Minister for Aboriginal

There are a number of reasons why this Act requires an overhaul.

TheSecret Commissions Prohibition Act is drafted in a style
common to legislation of that age, but one which makes it
hard to understand by and obscure to those who must
conform their actions to its dictates. Further, in South
Australia, its prohibitions have remained in an obscure
separate Act of Parliament rather than, as in most other
jurisdictions, incorporated into the mainstream of criminal
legislation, be that a Criminal Code or a general Crimes Act.

The State of the law in South Australia
South Australian criminal law on theft, fraud, receiving, forgery,
blackmail, robbery, and burglary is almost entirely contained in the
Criminal Law Consolidation Act 1935 (the principal Act), Parts 5
and 6, sections 130-236, as largely supplemented by the common
law. The offences are antiquated and inadequate for modern
conditions. They are, in general terms, the offences contained in the
English consolidating statutes of 1827, 1861 and 1916. Those
consolidating statutes, in turn, brought together a wide range of
diverse specific enactments that went back to the time of Henry I
(circa 1224).

The definition of larceny at common law as the "asportation of
the property of another without their consent" dates from the
Carrier's Case of 1474.

Cheating was a common law offence from very early times, but
false pretences was not made a criminal offence until 1757.

The current South Australian false pretences offence (section
195) is in very much the same form as it was originally. The

Much has changed since the legislation was originally passed.
It overlaps with the general criminal law relating to fraud,
extortion, and bribery and corruption, and the assumptions
about those areas of the criminal law against which its needs
were assessed and its scope defined may not be valid today.
The same is true, if not more so, about the society in which
it operates. The legislation needs to be reconsidered in light
of the current legal and social environment in which it is
intended to operate and, in particular, integrated with bribery
and corruption offences.

While the offences contained in the legislation have not been
widely used since its enactment, a number of matters
requiring attention has been exposed. These include, sig-
nificant confusion about the meaning of the word "corruptly”,

a reversal of onus of proof which could be described as
"draconian", a need to reconsider the applicable penalties, and
a peculiar statute of limitations which bars action 6 months
after the principal discovers the offence.

distinction between obtaining by false pretences, on the one hand, The Model Criminal Code and the Standing Committee of
and larceny by a trick, on the other, turns on the question whethegtiomeys-General

the fraud induced the victim to intend to pass property or merel n 1991, the Standing Committee of Attorneys-General (SCAG)

possession to the thief. This is very difficult to understand and appl
and makes no real sense at all. It is only one example of th
deficiencies and unnecessary complexities of the current state of t

Examples could be multiplied but, in general terms, the positio

rmed what became the Model Criminal Code Officers Committee
CCOC) with a remit to make recommendations about a model
minal code for all Australian States and Territories. In September

CCOC to give priority to theft and fraud as the first substantive

law. %&:92, a special SCAG meeting on complex fraud cases requested

can be summarised by saying that South Australian law in the are
of theft, fraud, receiving, forgery, blackmail and robbery (and
associated offences) is the common law, as overlaid and supplemer%)
ed by numerous other enactments, of various ages, which, in ma
cases, are inconsistent with the general principles with which they
are supposed to work. In addition, there are a large nhumber of
anomalies, such as offences directed at the forgery of currency
(sections 217-220) and offences relating to the conduct of company

apter of such a code. This request was based in part on Recom-
iendation 8 of the National Crime Authority’s conference on white
llar crime held in Melbourne in June 1992, which said:

That the various Satelaws and codes be revised so asto provide
uniform fraud legislation as a mechanism for consistency for
investigation and presentation of evidence in all Australian
jurisdictions.

directors (sections 189-194). Neither of these sets of offences are of MCCOC took up the issues in the following way. It issued 2

any use.

discussion papers; the first, in December 1993, dealing with theft,

South Australia has the most antiquated law in these areas ifiaud, robbery and burglary and the second, in July 1994, dealing

Australia. It is unnecessarily complex, difficult to understand, full with blackmail, forgery, bribery and secret commissions. In
of anomalies and a barrier to the effective enforcement of the laiPecember 1995, it issued a Final Report which consolidated its
against dishonesty generally, both in this State and nationally. ~ recommendations in those areas. The Final Report was based on

In 1977, the Mitchell Committee said: nation-wide submissions (including 40 written submissions) and

The defects of the present law arethat it is unduly complex, lacks consultations. In June 1996, MCCOC released a Discussion Paper

coherencein its basic elements and has not kept up to datewith ~ on conspiracy to defraud followed by a Report in May 1997.

techniques of dishonesty. ... [The] distinctions are difficult Implementation of the Model Code recommendations is a matter for

enough for lawyers; for laymen they are an abyss of technicality. each Australian State and Territory to decide for itself.

The law in South Australia on "secret commissions" is setoutin It follows that the current law in South Australia in the areas of
the Secret Commissions Prohibition Act enacted in 1920. Itcame into  theft, fraud, receiving, forgery, blackmail, robbery, burglary and
effect on 1 January 1921. It creates a series of offences whictsecret commissions is long overdue for reform. A complete overhaul
broadly speaking, criminalise the behaviour of giving, soliciting, orof the law is overdue, not only on its intrinsic merits, but also in light
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of the recommendations of the National Crime Authority Conferencenoved away from its medieval roots as a crime simply involving the
and the special meeting of SCAG. taking of possession without consent. The only reason for keeping
MCCOC recommended a structure for theft, fraud and related@ny crime of receiving is the popular perception that there is some
offences based on the Engli$heft Act. The Theft Act model was  kind of difference between the archetypal thief and the archetypal
developed by the English Criminal Law Revision Committee in 1966receiver. This maintains an unnecessary complication in the law and
and enacted in England in 1968. It represents an almost entirely fresmnecessarily complicates the task for judge and, where it is
start and is, as far as possible, expressed in simple and plaappropriate, jury. Therefore, the crime of receiving is being formally
language. Its basics are offences of theft, obtaining by deception, ariicorporated into theft and hence tseparate offence of receiving
receiving, with the aggravated offences of robbery, forgery, burglarwill disappear; but, in deference to the popular conception, the name
and blackmail. There are, in addition, supplementary offences, suahf receiving will still be referred to in the crime of theft.
as taking a motor vehicle without consent and making off without  Robbery
payment. The traditional offences of robbery and aggravated robbery are
Some form of theTheft Act model has already been enacted in retained with no substantive change. The double references to assault
Victoria, the Australian Capital Territory and the Northern Territory. with intent to rob are removed, with assault with intent to rob being
The scheme thus has the advantage of having been tested ind8alt with by section 270B of the principal Act.
Australian jurisdictions and, more substantially, in England over the  Money-laundering
past 28 years. However, the view has been taken that the drafting The offence of money-laundering is transferred from its current
the EnglishTheft Act and, in consequence, the MCCOC recommenddocation in the principal Act to a Division dealing just with money
ed provisions, is antiquated and does not comply with the draftingaundering. An additional offence has been added, directed at a
style of the South Australian statute book. Consequently, an entirelyerson who ought reasonably to know that the property is tainted.
fresh version adopting a substantially modified approach to th&his amendment brings South Australian law into line with all other
whole subject has been drafted. The result is a bill quite different iqurisdictions except New South Wales.
form from other models, although its effect is very similar. Fraud and Deception

Theft A variety of offences of fraud are replaced by one general offence
The general offence of larceny and the large number of specifiof deception. The effect of this is to do away with the archaic
offences of larceny, currently contained in sections 131-154 of thelifferences between the various statutory fraud offences and, also,
principal Act, are to be replaced with a general offence of theftto do away with the archaic difference between the offence of
Hence, specific offences of stealing trees, dogs, oysters, pigeons, abtaining by false pretences and larceny by a trick. The offence also
so on, will be subsumed into a general offence. Theft is defined asollapses the distinction between obtaining and attempt to obtain. No
the taking, retaining, dealing with or disposing of property withoutactual obtaining as a result of the deception is required.
the owner’s consent dishonestly, intending a serious encroachment Conspiracy to Defraud
on the proprietary rights of the owner. The common law offence of conspiracy to defraud remains alone
_ The core of the meaning of theft (and a number of other offenceamong the abolition of the rest of the common law relating to
in the bill) is ‘dishonesty’. The bill captures and codifies the meaningoffences of dishonesty. While this decision is not in line with a
of ‘dishonest’ as it has been developed in the Englibft Act  determination to codify the law for reasons of access and precision,
environment. ‘Dishonest’ is defined as acting dishonestly according conforms to the same decision that has been made in Victoria (and
to the standards of ordinary people and knowing that one is so actingther places, notably, the UK). It really is an amorphous "fall back"
This is a community standard of dishonest behaviour and, accoraffence of uncertain content designed to catch innovative dishonesty
ingly, will be a matter for a jury to decide in serious cases. when all else fails.

It may be noted that the definition of dishonesty includes the  There is no doubt at all that conspiracy to defraud catches
current common law defence of ‘claim of right—that is, a personconduct that goes beyond any specific offences. It exists in 2 main
will not be dishonest if he or she mistakenly believes that he or sheéorms which are not mutually exclusive. The first variant was
is exercising a right. This is (and has always been) an exception t@escribed by an eminent judge as follows:
the old rule that ignorance of the law is no excuse, but the mistake [ A]n agreement by two or more by dishonesty to deprive a person
must be about some legal or equitable (in the technical sense of that of something which is his or to which heisor would be or might
word) right, as opposed to moral right. It is not enough that the pe entitled and an agreement by two or more by dishonesty to
person thinks that there is some moral right to do what they are doing  injure some proprietary right of his, sufficesto constitute the of-

(such as defrauding rich insurance companies). They must believe fence of conspiracy to defraud.

that they are acting in accordance with law—for example, takingrhis form of the offence does not necessarily involve deception.
back property which the defendant honestly (but mistakenly) The second form of the offence requires a dishonest agreement
believes belongs by law to her. by 2 or more persons to ‘defraud’ another by deceiving him/her into

The old offence of larceny required proof of what was known asacting contrary to his/her duty. It now appears to be settled that the
an ‘intention to permanently deprive the owner’ of the object of theperson deceived need not be a public official and need not suffer any
larceny. The meaning of this phrase became the subject of som&onomic loss or prejudice.
litigation at common law. In the case of tfiaeft Act and this bill, Some time ago, the UK Law Commission comprehensively
the law is reduced to a codified form of words, rendering the statgyrveyed what it thbught conspiracy to defraud (which was not
of the law more certain. In the case of this bill, it is referred to 8Scaught by the then existinglieft Act)) law covered. The latest
‘intending a serious encroachment on an owner’s proprietary rightssymmary of the position is quoted below. Like the Law Commission,

The existing law concerning theft by trustees, rules in (elathn 1Ghe position taken by this bill is that it is not currently possible to
theft of real property and the rule relating to ‘general deficiency’ arerepresent adequately, and in a principled manner, the scope and
preserved by the bill. o operation of the protean offence of conspiracy to defraud and,

In common language, a thief is someone who steals goods anferefore, as a matter of practical reality, it must be retained.

a receiver is someone who pays the thief for the stolen goods. . we have already concluded, in our conspiracy to defraud
However, it has never been as simple as that. There has always been report, that we could not recommend any restrictions on the use
a considerable overlap between theft and receiving and that overlap of conspiracy to defraud ‘ unless and until ways can be found of
has produced complex legal disputes. This has been so ever since the preserving its practical advantages for the administration of
offence of receiving was invented by statute. Section 196 of the justice’. Our view at that time was that conspiracy to defraud

principal Act currently provides as follows: o added substantially to the reach of the criminal law in the case
(2) Chargesof stealing any property and of receiving that of certain kinds of conduct (or planned conduct) which should
property or part of that property may beincluded in separate in certain circumstances be criminal. e set out a number of
counts of the same information and those counts may be tried instances of conduct within that category, some of which we have
together. subsequently considered. One such lacuna was that it was not

(3) Any person or persons charged in separate counts of possible to prosecute an individual for obtaining a loan by

the same information with stealing any property and with deception. We recommended that the offence of obtaining
receiving that property or part of that property may severally services by deception, contrary to section 1 of the Theft Act 1978,

be found guilty either of stealing or of receiving the property should extend to such a case; this recommendation was repeated

or part of the property. in our money transfers report and implemented by section 4 of

Under the modern approach to the area, theft is defined, in law, the Theft (Amendment) Act 1996. Another lacuna, that of
so widely that all receiving amounts to theft, because theft has corruption not involving consideration, has been addressed in
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our recent report on corruption. Yet another, the unauthorised The answer is—yes. And so it should be. What is the appropri-
use or disclosure of confidential information, isthe subject of our ation? The answer is—the switching of labels. It cannot be the
continuing project on the misuse of trade secrets. There are taking of the item off the shelf, because that is not an act by way
further possible lacunae that might emerge if conspiracy to of interference with or usurpation of the rights of the owner in
defraud were abolished. We think that the proper course is to any way (and because, otherwise, all shopping would be
await the responses to this consultation paper and then, if it is appropriation—which would not be sensible, and the court so
agreed that a general offence of dishonesty would not be held). There is no problem under the general formula of
appropriate, consider whether the matters that we have previous- ‘assumption of the rights of the owner’. The owner has the right
ly considered as possible lacunae should be the subject of to affix the price to the item but D has assumed that right.
specific new offences. We are very conscious that some of them Example 2:

are highly controversial. Suppose D1, D2 and D3 go into a supermarket. D1 and D2
Forgery distract the manager while D3 takes 2 bottles of whiskey from

The current law contains a great many specific offences of forgery the shelf and conceals them in her shopping bag. Is there an
which are of considerable age. They are all to be replaced with a appropriation? The answer is—yes. Where is the appropriation?
general offence of ‘dishonest dealings with documents’ which  On parity of reasoning, it has to be the concealment of the bottles.
extends the offence of forgery, based on the pivotal notion of It is very hard to find an exact usurpation of the rights of the
dishonesty, beyond creating and using a false document to dishon- owner there.
estly destroying, concealing or suppressing a document where a duty Other examples can be given. This sort of problem gave rise to
(as specified in the bill) to produce the document exists. There is alssome complex and confusing English court decisions on the subject.
a summary offence of strict liability of possession, without lawful The result appears to be that the general concept of appropriation has
excuse, of an article for creating a false document or falsifying eévecome so wide as to have virtually no limits at all. In that case, it
document. It should be noted that the definition of ‘document’is reasonable to question whether it serves any useful purpose.
includes electronic information. The solution to this problem adopted by the bill is to use the
Penalties concept of dealing with property and, in turn, to define dealing to
It is appropriate, at this point, to comment about maximum penaltiesnclude such basic concepts as taking, retaining, obtaining and
Forgery maxima provide as good an example as any. Some of thheceiving property (including the notion of conversion) and to
current forgery offences are punishable by life imprisonment. Thisupplement these ways of describing theft offences with supplemen-
is merely the result of the abolition of capital punishment (and itstary offences which specifically cover the margins of appropriation.
replacement by life imprisonment) in relation to non-homicide  So, for example, the instance of label swapping in example 1 is
offences in the nineteenth century, and is absurd in the twenty firstiealt with by an offence of dishonest interference with merchandise.
Itamounts, in its current state, to an abdication by the legislature abther famous examples are included under an offence of dishonest
any role at all in indicating to the courts the level at which penaltiesexploitation of advantage. These offences savour of both theft and
for offences should be set. It is not only the life maxima that arefraud and so are set out on their own.
absurd. Interference with a crossing on a cheque with intent to This set of offences also contains a generalised offence of making
defraud carries a maximum of 14 years compared with, for exampleff without payment. The current offence, which is contained in
10 years for the indecent assault of a child under 12 years of ageection 11 of the&ummary Offences Act 1953, is confined to food
Preserving the sanctity of certain, sometimes important, documenggnd lodging, but there is no sound reason (but for the accidents of
is one thing—getting comparative social priorities right is quite history) why that should be so and, indeed, there has been a
another, and it is the latter that should take precedence. consistent demand from the petrol station industry for a general
Itis not intended by any amendments in the area of penalties toffence to criminalise ‘drive-offs’ from petrol stations. This offence
send the message to either the judiciary or the general public that thell cover that situation.
current applicable penalties in practice should be reduced. On the Preparatory Conduct—Going Equipped

contrary, all that is being done is to fix applicable maxima at arhe current law contains a series of offences labelled ‘nocturnal
realistic level when compared to other offences of comparablgffences’. These include the offence of being armed at night with a
general gravity. ) dangerous or offensive weapon intending to use the weapon to
Computer and Electronic Theft/Fraud commit certain offences, possession of housebreaking equipment at
It is notorious that the old common law system had great difficultynight, and being in disguise or being in a building at night intending
dealing with the new ways in which various old forms of dishonestyto commit certain offences. These offences also attract generally
(and some new ones) were facilitated by the use of electronic andjsproportionately high maximum penalties ranging from 7 to 10
more recently, computerised forms of money and money’s worthyears imprisonment. The current offences are also limited in that they
There are essentially 2 ways in which the law can be changed iare only committed if the relevant conduct takes place at night.
order to cope with the problem. The first is to try to use definitions  These offences derive originally from the notoridtltham
in order to integrate the new concepts to a general set of offenceBlack Act of 1722 (9 Geo 1, ¢ 22) entitled ‘An Act for the more
That is the course that has been taken in relation to the new offencegectual punishing of wicked and evil disposed Persons going armed
relating to the dishonest dealings with documents. The seconig Disguise, and doing Injuries and Violences to the Persons and
method is to try to create a specific offence or specmc_ offences tProperties of His Majesty’s Subjects, and for the more speedy
cover the field. The latter is what the bill tries to do with generalpringing of Offenders to Justice’. In fact, thiéltham Black Act was
dishonesty offences. The Division is headehonest Manipulation  the most severe Act passed in the eighteenth century and no other
of Machinesand the notions of manipulation and machine have beemct contained so many offences punishable by death.
defined specifically with this in mind. The current provisions of section 171 of the principal Act
The Problem Of Appropriation (Nocturnal offences) derive from that Act. For example \Waitham
The common law of larceny and, hence, current South AustraliaBlack Act was so called because it made it an offence to be out at
law, requires that the offender take and move the goods before theyght with a blacked up face. The offence was aimed at nocturnal
can be stolen. This reflects the requirements of a traditional sociefyoachers. That provision is now in section 171(3) (‘being in disguise
in which a thief was seen as someone who took something. But thatt night with intent’). There seems no obvious modern justification
is inadequate. The common law had to invent the idea (and offencépr such an offence, particularly one punishable by 7 to 10 years
of ‘conversion’ to cover the idea that a person could come intamprisonment. The offence in section 171(4) (‘being in a building
possession of something lawfully and then unlawfully do somethingat night with intent’) has been dealt with more comprehensively by
with it. The Theft Act offence of theft, and those models derived from the home invasion amendments of 1999.
it, solve the problems created by taighoc approach by basingthe  Itis proposed to deal with the offence in section 171(1) (‘being
offence on the idea of 'appropriation’ which, in turn, is defined in armed at night with a dangerous or offensive weapon with intent’)
terms of ‘any assumption of the rights of the owner’. This concepin 2 ways. First, the proposed offence in what would become
is, and was intended to be, wider than the combined offences afection 270C will cover possession afy article with intent in
taking and conversion. But it, in turn, has given rise to problemsrelation to offences of dishonesty, whether it be during the day or at
This can best be illustrated by example. night. However, the ambit of the current offence will be limited, in
Example 1: that it must occur in ‘suspicious circumstances’, as defined in the
Suppose D removes an item from the shelf of a supermarket anill. It is suggested that this limitation is justified by the true purpose
switches labels with another item with the intention of getting aof the offence; that is, to catch behaviour preparatory to the
lower price from the checkout. Is that an act of appropriationZommission of a more serious offence. Second, insofar as the current
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offence deals with possession of weapons with intent to commit adifficult part of the offence(s) is, and has always been, that the
offence against the person (as opposed to an offence of dishonestggmand must be ‘unwarranted’, and the bill proposes that the test be
a corresponding offence is proposed to be enacted as section 270ihalogous to that proposed for the equally slippery notion of
It can then be reviewed in its proper context when offences again&tlishonesty’; that is, a demand will be ‘unwarranted’ if it is improper
the person are examined in the future. according to the standards of ordinary people and if the accused

Similarly, it is proposed to replace the offence in section 171(2knows that this is so.
(‘possession of housebreaking implements’) with new section 270C.  Piracy o . . .
This section will cover possessionafy article with intent, whether ~ The part of the principal Act under review contains a series of very
it be during the day or at night. However, again, the ambit of theserious offences indeed, dealing with piracy. These offences are very
current offence will be limited in that it must occur in ‘suspicious old and are, more or less, almost identical to the English statutes
circumstances’, as defined in the bill. It follows thare possession ~ from which they were copied. For example, the offence contained
of housebreaking implements at night is proposed no longer to be df section 208 of the Act is almost word for word from tRacy
offence as such, but will have to occur in suspicious circumstanceAct of 1699 and the offence of trading with pirates in section 211 is
as defined. almost word for word from th&iracy Act of 1721. These are all

In general, therefore, it is proposed to replace these outmod nishable by life imprisonment as a result of the abolition of the
offences with modern offences, with suitable penalties, directed €ath penaity. . . N
similar conduct. The Division is headed ‘Preparatory Conduct,, for__ !t should be obvious that there is not a great deal of piracy in
these offences are aimed at conduct which is more remote from theouth Australia but that some offence of piracy should be on the
offence than an attempted offence, extending to behaviour which iminal statute book, not only because of the obligations imposed

preparatory to the commission of an offence. It is for that reason thaty international conventions, but also because of the complexities
an intention to commit an offence in suspicious circumstances i urrounding the reach of State and Commonwealth criminal laws in

required. 1e seas surrounding the State. The bill, therefore, contains updated
Secret Commissions piracy offences. Advice is being sought from the Commonwealth

. . I . about a co-operative legal regime in this area. The old piracy
The South Australiagecret Commissions Prohibition Act 1920 is offences are punishable by life imprisonment and that maximum

the current source of law on this subject, and its shortcomings havganalty is retained in the bill
been addressed above. The bill, therefore, proposes a new Part in\ﬁ% Maiimum Penalties '

principal Act to replace th&ecret Commissions Act. The offences e gypject of maximum penalties has been discussed in part above.
concern unlawful bias in commercial relationships. They cover both general terms, the maximum penalties provided for this sequence
public and private sector fiduciaries. The essence of the offences & offences in current legislation are inconsistent and the product of
the exercise of an unlawful bias in the relationship, resulting in 8,ncorrected historical accident, with the exception of the offences
benefit or a detriment undisclosed at the time of the transaction. T lating to serious criminal trespass, where the law was renewed and
series of offences also includes a correlative offence of the bribenfie will'of Parliament firmly expressed in late 1999. An attempt has
of a fiduciary. been made to rationalise the rest. It is repeated that there is no
Blackmail intention to send a message that any of this rationalisation is directed
Blackmail (or extortion, as it is sometimes known) has always beeiat a lowering of currently applicable actual penalties. The law
regarded as a serious offence and there are a number of variatioredating to serious criminal trespass remains substantively the same
on the offence in the principal Act. These are all old specificas that passed in 1999.
variations on the main theme, and the essence of the proposal The following table compares the old maximum penalties and

contained in the bill is to generalise them into one offence. Théhose proposed by the bill.

Offence Old Maximum Penalty New Maximum Penalty
Larceny (General) 5 years 10 years
Larceny (Various specific) Upto 8 years 2 years to 10 years
Robbery 14 years 15 years
Aggravated robbery Life Life
Receiving 8 years 10 years
Money laundering $200 000 or 20 years (individual) $200 000 or 20 years (individual)
$600 00 (body corporate) $600 000 (body corporate)
Fraud (Deception) 4 years (general offence) 10 years

7 years (some specific offences)
Forgery (Dishonest dealings with documents) Various, but up to life in a number of itO years

stances
Dishonest manipulation of machines N/A 10 years
Miscellaneous dishonesty offences N/A 2 years to 10 years
Nocturnal offences (Preparatory offences) 7 to 10 years up to 7 years
Secret commissions offences $1 000 or 6 months (individual) 7 years
$2 000 (body corporate)
Blackmail Various—2 years to life 15 years
Piracy offences Life Life
Miscellaneous There has not been a general regulation making power provided for

Although the focus of this bill is on offences of dishonesty andin the principal Act to date, but recently a situation arose in which
related matters, including necessary consequential amendmentsititwvould have been expedient to have such a power. It is not,
now also contains some miscellaneous amendments to the princigadwever, contemplated that the power would be used very often.
Act which would, in the absence of this bill, be contained in a  Conclusion
portfolio measure. This bill represents a major reform effort in a technical and complex
Clauses 10 and 11 of the bill contain drafting amendments to tharea of the criminal law. Technical and complex it may be but, in a
provisions of the principal Act dealing with mental incompetencesense, there are few more important areas of the law. A great deal of
designed to tidy up some wording to better achieve the purposes tiie workings of the criminal justice system are spent in the area of
these provisions. Clause 17 of the bill removes an archaic referenad#fences of dishonesty. Dishonesty is distressingly prevalent, but it
to insanity from the principal Act, hitherto overlooked. has ever been thus. The law of South Australia has, for many years,
Clause 18 of the bill provides for a regulation making power.been burdened with an increasingly antiquated legislative framework
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by the misuse of powers that are vested in the person as agent
or trustee or in some other capacity that allows the person to
deal with the property.

However, if a person honestly believes that he/she has
acquired a good title to property, but it later appears that the
title is defective because of a defect in the title of the
transferor or for some other reason, the later retention of the
property, or any later dealing with the property, by the person
cannot amount to theft.

Theft committed by receiving stolen property from another
amounts to the offence of receiving (but may be described
either as theft or receiving in an instrument of charge and is,
in any event, punishable as a species of theft). If a person is
charged with receiving, the court may, if satisfied beyond
reasonable doubt that the defendant is guilty of theft but not
that the theft was committed by receiving stolen property
from another, find the defendant guilty of theft.

which represents the law as it essentially was in 1861 and earlier.
This bill is an attempt to reform and codify the law on the subject,
bring it up to date, sweep away anachronisms and provide a fair and
reasonable offence structure.

I commend the bill to the House.

Explanation of Clauses

Clause 1: Short title

Clause 2: Commencement
These clauses are formal.

Clause 3: Amendment of s. 5—nterpretation
This clause proposes to insert the definition of local government
body into section 5(1) of the principal Act.

Clause 4: Substitution of ss. 130-166
Sections 130 to 166 of the principal Act (which comprise much of
the current Part 5 of the principal Act) are to be repealed and new
Parts 5 (Offences of Dishonesty) and 6 (Secret Commissions) are to
be substituted.

PART 5: OFFENCES OF DISHONESTY
DIVISON 1—PRELIMINARY

This Division is necessary for understanding how new Part 5 is

to be interpreted and applied in relation to a person’s conduct and

the criminal law.
130. Interpretation

New section 130 contains a number of definitions for the

purposes of the new Part, including definitions of benefit,

deception, detriment, fundamental mistake, manipulate (a

machine), owner (of property), proceeds, property, stolen

property and tainted property.
131. Dishonesty

New section 131 discusses what makes a person’s conduct

dishonest (and, therefore, liable to criminal sanction). The

concept of what constitutes dishonest conduct flows throughout

new Part 5.

There are 2 limbs to dishonest conduct. A person’s conduct
is dishonest if—

1. the person acts dishonestly according to the standards of
ordinary people (a question of fact to be decided according
to the jury’s own knowledge and experience); and

2. the person knows that he or she is so acting.

The conduct of a person who acts in a particular way is
not dishonest if the person honestly but mistakenly believes
that he or she has a legal or equitable right to act in that way.
132. Consent of owner

Reference to the consent of the owner of property extends to—

- the implied consent of the owner; or
the actual or implied consent of a person who has actual or
implied authority to consent on behalf of the owner.

A person is taken to have the implied consent of another if the
person honestly believes in the consent from the words or
conduct of the other. A consent obtained by dishonest
deception cannot be regarded as consent.

133. Operation of this Part

This clause provides that new Part 5 operates to the exclusion of

offences of dishonesty that exist at common law or under laws

of the Imperial Parliament. However, the common law offence
of conspiracy to defraud continues as part of the criminal law of

South Australia.

DIVISON 2—THEFT
134. Theft (and receiving)

Three things must be satisfied for a person to commit theft. A

person is guilty of theft if the person takes, receives, retains, deals

with or disposes of property—
dishonestly; and
without the owner’s consent; and
intending to deprive the owner permanently of the property
Qrtho make a serious encroachment on the owner’s proprietary
rights.

The maximum penalty for theft is imprisonment for 10 years.
Subclause (2) explains how a person intends to make a
serious encroachment on an owner’s proprietary rights. This
will occur if the person intends—
to treat the property as his/her own to dispose of regardless
of the owner’s rights; or
to deal with the property in a way that creates a substantial
risk (of which the person is aware) that the owner will not get
it back or that, when the owner gets it back, its value will be
substantially impaired.

A person may commit theft of property—
that has lawfully come into his/her possession; or

135. Special provision with regard to land and fixtures

A trespass to land, or other physical interference with land,

cannot amount to theft of the land (even when it results in

acquisition of the land by adverse possession), but a thing
attached to land, or forming part of land, can be stolen by
severing it from the land.

136. General deficiency

A person may be charged with, and convicted of, theft by

reference to a general deficiency in money or other property, and

itis not necessary, in such a case, to establish any particular act
or acts of theft.

DIVISON 3—ROBBERY

137. Robbery

A person who commits theft is guilty of robbery if—
the person uses force, or threatens to use force, against
another in order to commit the theft or to escape from the
scene of the offence; and
the force is used, or the threat is made, at the time of, or
immediately before or after, the theft.

The maximum penalty for robbery is imprisonment for 15 years.
A person who commits robbery is guilty of aggravated
robbery if the person—
commits the robbery in company with one or more other
persons; or
has an offensive weapon with him/her when committing the
robbery.

;I'hellfmaximum penalty for aggravated robbery is imprisonment

or life.
If 2 or more persons jointly commit robbery in company,
each is guilty of aggravated robbery.
DIVISON 4—MONEY LAUNDERING
138. Money laundering

A person who engages, directly or indirectly, in a transaction

involving property the person knows to be tainted property is

guilty of an offence. The maximum penalty for a natural person
convicted of money laundering is imprisonment for 20 years and

for a body corporate a fine of $600 000.

A person who engages, directly or indirectly, in a transaction
involving tainted property in circumstances in which the
person ought reasonably to know that the property is tainted
Is guilty of an offence. The maximum penalty for a natural
person convicted of such an offence is imprisonment for 4
years and for a body corporate a fine of $120 000.

A transaction includes any of the following:

bringing property into the State;

receiving property;

being in possession of property;

concealing property;

disposing of property.

DIVISON 5—DECEPTION

139. Deception

A person who deceives another and by doing so dishonestly

benefits gee new section 130) him/herself or a third person, or

dishonestly causes a detrimesed new section 130) to the
person subjected to the deception or a third person is guilty of an

offence the maximum penalty for which is imprisonment for 10

years.

DIVISON 6—DISHONEST DEALINGS WITH DOCU-
MENTS
140. Dishonest dealings with documents

For the purposes of this new section, a document is false if the

document gives a misleading impression about—
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the nature, validity or effect of the document; or
any fact (such as, for example, the identity, capacity or
official position of an apparent signatory to the document) on
which its validity or effect may be dependent; or
the existence or terms of a transaction to which the document
appears to relate.
A true copy of a document that is false under the criteria
prescribed above is also false.
A person engages in conduct to which this new section
applies if the person—
creates a document that is false; or
falsifies a document; or
has possession of a document knowing it to be false; or
produces, publishes or uses a document knowing it to be
false; or
destroys, conceals or suppresses a document.
Proposed subsection (4) provides that a person is guilty of an
offence if the person dishonestly engages in conduct to which
this proposed section applies intending one of the following:
to deceive another, or people generally, or to facilitate
deception of another, or people generally, by someone else;
to exploit the ignorance of another, or the ignorance of people
generally, about the true state of affairs;
to manipulate a machine or to facilitate manipulation of a
machine by someone else,
and, by that means, to benefit him/herself or another, or to
cause a detriment to another. The maximum penalty for such an
offence is imprisonment for 10 years.
A person cannot be convicted of an offence against proposed

subsection (4) on the basis that the person has concealed or

suppressed a document unless it is established that—
the person has taken some positive step to conceal or
suppress the document; or
the person was under a duty to reveal the existence of the
document and failed to comply with that duty; or
the person, knowing of the existence of the document, has
responded dishonestly to inquiries directed at finding out
whether the document, or a document of the relevant kind,
exists.
Itis a summary offence (penalty of imprisonment for 2 years)
if a person has, in his/her possession, without lawful excuse,
any article for creating a false document or for falsifying a
document.
DIVISON 7—DISHONEST MANIPULATION OF MA-
CHINES
141. Dishonest manipulation of machines
A person who dishonestly manipulates a machisse fiew
section 130) in order to benefit him/herself or another, or cause
a detriment to another, is guilty of an offence, the penalty for
which is imprisonment for 10 years.
A person who dishonestly takes advantage of the malfunction
of a machine in order to benefit him/herself or another, or
cause a detriment to another, is guilty of an offence, the
penalty for which is imprisonment for 10 years.
DIVISON 8—DISHONEST EXPLOITATION OF ADVAN-
TAGE
142. Dishonest exploitation of position of advantage
Thls new section applies to the following advantages:
the advantage that a person who has no disability or is not so

severely disabled has over a person who is subject to a mental

or physical disability;

the advantage that one person has over another where they

are both in a particular situation and one is familiar with local
conditions éee new section 130) while the other is not.
A person who dishonestly exploits an advantage to which this
proposed section applies in order to benefit him/herself or
another or cause a detriment to another is guilty of an offence
and liable to a penalty of imprisonment for up to 10 years.
DIVISON 9—MISCELLANEOUS OFFENCES OF DISHON-
ESTY
143. Dishonest interference with merchandise

A person who dishonestly interferes with merchandise, or a label

attached to merchandise, so that the person or someone else can

get the merchandise at a reduced price is guilty of a summary
offence (imprisonment for a maximum of 2 years).

144. Making off without payment
A person who, knowing that payment for goods or services is
required or expected, dishonestly makes off intending to avoid

payment is guilty of a summary offence (imprisonment for up to

2 years).

However, this proposed section does not apply if the transac-
tion for the supply of the goods or services is unlawful or
unenforceable as contrary to public policy.

PART 6: SECRET COMMISSIONS

DIVISON 1—PRELIMINARY

145. Interpretation

New section 145 contains definitions of words used in new Part

6. In particular, a person who works for a public agency (as

defined) by agreement between the person’s employer and the

public agency or an authority responsible for staffing the public
agency is to be regarded, for the purposes of this new Part, as an
employee of the public agency.

DIVISON 2—UNLAWFUL BIAS IN COMMERCIAL

RELATIONSHIPS

146. Fiduciaries

A person is, for the purposes of this new Part, to be regarded as

a fiduciary of another (the principal) if—

- the person is an agent of the other (under an express or

implied authority); or

the person is an employee of the other; or

the person is a public officer and the other is the public

agency of which the person is a member or for which the

person acts; or

the person is a partner and the other is another partner in the

same partnership; or

the person is an officer of a body corporate and the other is

the body corporate; or

the person is a lawyer and the other is a client; or

the person is engaged on a commercial basis to provide

advice or recommendations to the other on investment,

business management or the sale or purchase of a business or
real or personal property; or

the person is engaged on a commercial basis to provide

advice or recommendations to the other on any other subject

and the terms or circumstances of the engagement are such
that the other (that is, the principal) is reasonably entitled to
expect that the advice or recommendations will be disinterest-
ed or that, if a possible conflict of interest exists, it will be
disclosed.

147. Exercise of fiduciary functions

A fiduciary exercises a fiduciary function if the fiduciary—

- exercises or intentionally refrains from exercising a power or
function in the affairs of the principal; or
gives or intentionally refrains from giving advice, or makes
or intentionally refrains from making a recommendation, to
the principal; or
exercises an influence that the fiduciary has because of the
fiduciary’s position as such over the principal or in the affairs
of the principal.

148. Unlawful bias

A fiduciary exercises an unlawful bias if—

- the fiduciary has received (or expects to receive) a benefit
from a third party for exercising a fiduciary function in a
particular way and the fiduciary exercises the function in the
relevant way without appropriate disclosure of the benefit or
expected benefit; and
the fiduciary’s failure to make appropriate disclosure of the
benefit or expected benefit is intentional or reckless.
Appropriate disclosure is made if the fiduciary discloses to
the principal the nature and value (or approximate value) of
the benefit and the identity of the third party from whom the
benefit has been (or is to be) received.

149. Offence for fiduciary to exercise unlawful bias

A fiduciary who exercises an unlawful bias is guilty of an offence

and liable to a maximum penalty of imprisonment for 7 years.
150. Bribery

A person who bribes a fiduciary to exercise an unlawful bias is

guilty of an offence and liable to a penalty of imprisonment for

up to 7 years.

A fiduciary who accepts a bribe to exercise an unlawful bias
is guilty of an offence and liable to a penalty of imprisonment

forup to 7 years.

Itis proposed that this new section will apply even though the
relevant fiduciary relationship had not been formed when the
benefit was given or offered if, at the relevant time, the

fiduciary and the person who gave or offered to give the
benefit anticipated the formation of the relevant fiduciary
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relationship or the formation of fiduciary relationships of the is guilty of an offence. The proposed amendment to this section is

relevant kind.
DIVISON 3—EXCLUS ON OF DEFENCE
151. Exclusion of defence

It is not a defence to a charge of an offence against new Part 6
to establish that the provision or acceptance of benefits of the

kind to which the charge relates is customary in a trade or
business in which the fiduciary or the person giving or offering
the benefit was engaged.

Clause 5: Substitution of heading

consequential. The note to section 270B (which refers to larceny) is
to be struck out and a subsection inserted that provides that the
section will apply to the following offences:

an offence against the person;
theft or an offence of which theft is an element;
an offence involving interference with, damage to, or
destruction of, property that is punishable by imprisonment
for 3 years of more.

Clause 13: Insertion of Part 9 Div. 4

It is proposed that sections 167 to 170 (as amended in a minddew Division 4 is to be inserted in Part 9 of the principal Act after

consequential mannersee clauses 6 and 7 below) will become a

section 270B dealing with conduct preparatory to the possible

separate Part of the principal Act. These sections would comprissommission of an offence.

new Part 6A to be headed "SERIOUS CRIMINAL TRESPASS".
Clause 6: Amendment of s. 167—Sacrilege
Clause 7: Amendment of s. 168—Serious criminal trespass
On the passage of the bill, the use of the term "larceny" will become
obsolete and "theft" will, instead, be used. The amendments
proposed in these clauses are consequential.
Clause 8: Substitution of ss. 171 to 236
it is proposed to repeal sections 171 to 236 of the principal Act and
to substitute the following new Parts dealing with blackmail and
piracy.
PART 6B: BLACKMAIL
171. Interpretation

New section 171 contains definitions of words and phrases use

in this new Part, including demand, harm, menace, serious
offence and threat.
The question whether a defendant’s conduct was improper

according to the standards of ordinary people is a question of

fact to be decided according to the jury’s own knowledge and

experience and not on the basis of evidence of those stand-

ards.
172. Blackmail

A person who menaces another intending to get the other to

submit to a demand is guilty of blackmail and liable to imprison-
ment for up to 15 years. The object of the demand is irrelevant.
PART 6C: PIRACY
173. Interpretation
A person commits an act of piracy if—

the person, acting without reasonable excuse, takes control

of a ship, while it is in the course of a voyage, from the
person lawfully in charge of it; or

the person, acting without reasonable excuse, commits an act -

of violence against the captain or a member of the crew of a
ship, while it is in the course of a voyage, in order to take
control of the ship from the person lawfully in charge of it;
or

DIVISION 4—PREPARATORY CONDUCT

270C. Going equipped for commission of offence of dishones-

ty or offence against property
A person who is, in suspicious circumstances, in possession of
an article intending to use it to commit an offence to which new
section 270C applies is guilty of an offence, the maximum
penalty for which is—
if the maximum penalty for the intended offence is life
imprisonment or imprisonment for 14 years or more—
imprisonment for 7 years;
in any other case—imprisonment for one-half the maximum
period of imprisonment fixed for the intended offence.
Itis proposed that this new section will apply to the following
offences:
theft (or receiving) or an offence of which theft is an element;
an offence against Part 6A (Serious Criminal Trespass);
unlawfully driving, using or interfering with a motor vehicle;
an offence against Part 5 Division 6 (Dishonest Dealings with
Documents);
an offence against Part 5 Division 7 (Dishonest Manipulation
of Machines);
an offence involving interference with, damage to or
destruction of property punishable by imprisonment for 3
years or more.
A person is in suspicious circumstances if it can be reason-
ably inferred from the person’s conduct or circumstances
surrounding the person’s conduct (or both) that the person—
is proceeding to the scene of a proposed offence; or
is keeping the scene of a proposed offence under surveillance;
or
is in, or in the vicinity of, the scene of a proposed offence
awaiting an opportunity to commit the offence.
270D. Going equipped for commission of offence against the
person
A person who is armed, at night, with a dangerous or offensive

the person, acting without reasonable excuse, boards a ship, weapon intending to use the weapon to commit an offence

while it is in the course of a voyage, in order to take control
of the ship from the person lawfully in charge of it, endanger
the ship or steal or damage the ship’s cargo; or
the person boards a ship, while itis in the course of a voyage,
in order to commit robbery or any other act of violence
against a passenger or a member of the crew.
174. Piracy
A person who commits an act of piracy is guilty of an offence
and liable to imprisonment for life.
Clause 9: Amendment of s. 237—Definitions

against the person is guilty of an offence.
The maximum penalty for such an offence is—
if the offender has been previously convicted of an offence
against the person or an offence against this proposed section
(or a corresponding previous enactment)—imprisonment for
10 years;
in any other case—imprisonment for 7 years.

CI ause 14: Amendment of s. 271—General power of arrest

On the passage of the bill, the use of the term "larceny” will become
obsolete and "theft" will, instead, be used. The amendment proposed

This amendment is consequential on the amendment proposed itothis clause is consequential.

section 5 of the principal Act by clause 3.

Clause 10: Amendment of s. 269G—What happensif trial judge
decides to proceed first with trial of objective elements of offence
Section 269G should have provided for the Court to direct that a

Clause 15: Repeal of ss. 317 and 318

These sections of the principal Act are obsolete and are to be
repealed.

Clause 16: Insertion of Part 9 div. 15

person who was found to be mentally incompetent under that sectiofhe following new Division is to be inserted in Part 9 of the principal
be declared liable to supervision under the relevant Part. Thiéct after section 329.

amendment corrects a drafting oversight.

Clause 11: Amendment of s. 269Y—Appeals
In place of section 354(4) of the principal Aceé clause 17 of the
bill), this clause proposes to amend section 269Y of the principal Act
dealing with appeals. Section 269Y is located in that Part of the
principal Act (Part 8A) which makes provision for mental impair-

DIVISION 15—OVERLAPPING OFFENCES

330. Overlapping offences
No objection to a charge or a conviction can be made on the
ground that the defendant might, on the same facts, have been
charged with, or convicted of, some other offence.
Clause 17: Amendment of s. 354—Powers of Court in special

ment within the criminal justice system. The proposed amendmertases
will confer powers on the appellate court where the court is of thehen the power to detain for the Governor’s pleasure was removed
opinion that the appellant was mentally impaired or unfit to stancand replaced with the provisions in the principal Act in relation to

trial.
Clause 12: Amendment of s. 270B—Assaults with intent

persons being declared liable to supervision under Part 8A, one
reference to the power to detain for the Governor’s pleasure was

Section 270B of the principal Act provides that a person who assaultsccidentally retained. This clause proposes to strike out sec-
another with intent to commit an offence to which the section appliesion 354(4), which contains this reference. Subsection (4) relates to
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the powers of the appellate court to quash a conviction and ordetismissed an appeal against conviction by a man who had murdered
detention where it appears to the court that the appellant was ‘insangio people. One of the grounds of appeal was that the ACT Supreme
at the time of commission of the offence. The powers of the court se€ourt had no jurisdiction to hear the matter. The accused had killed
out in subsection (4) will be provided for by the proposed amendiwo sisters, placed their bodies in a car and simulated a car crash. He
ment to section 269Y of the principal Aceg clause 11 of the bill).  and the victims lived in the ACT. The car, with the bodies in it, was

Clause 18: Insertion of Part 12 found crashed into a tree in NSW beside an ACT/NSW highway near

New part 12 is to be inserted after section 369 of the principal Actthe ACT/NSW border. There was no evidence of where the actual
PART 12: REGULATIONS killings had taken place. The claim of "no jurisdiction" was based

370. Regulations on the assertion that it could not be established to the required

The Governor may make regulations for the purposes of the Acstandard that the murder had taken place in the ACT, and not in
Clause 19: Further amendments of principal Act and related NSW. While the case turned on the required standard of proof of

amendments to other Acts jurisdiction, it revealed potential loopholes in the common law.

The principal Actis further amended as set out in Schedule 2, while  Recognising this, the Standing Committee of Attorneys-General

Schedule 3 provides for related amendments to other Acts. referred the matter to a Special Committee of Solicitors-General. In
Schedule 1: Repeal and Transitional Provision 1992, these bodies recommended that all States enact a statutory

The Secret Commissions Prohibition Act 1920 is to be repealed as  criminal jurisdiction provision in addition to the common law. The

a consequence of new Part 6. South Australian provision is section 5C of ti@iminal Law

The principal Act as in force before the commencement of thisConsolidation Act 1935, enacted in 199NSW, Tasmania, and the
measure will apply to offences committed before this measurCT enacted similar provisions. All of these provisions operate
becomes law. The principal Act as amended by this measure willlongside the common law.
apply to offences committed on or after this measure becomes law. gection 5C of th€riminal Law Consolidation Act 1935 provides

Schedule 2: Further amendment of Criminal Law Consolidation  that an offence against the law of South Australia is committed if all

Act 1935 N o o of the elements necessary to constitute the offence exist and a

These amendments remove italicised headings in the principal Aggrritorial nexus exists between South Australia and at least one

and replace them with, where relevant, Divisional headings. element of the offence. That territorial nexus exists if an element of
Schedule 3: Related Amendments to Other Acts the offence is, or includes, an event occurring in South Australia, or

Schedule 3 contains amendments that are related to the amendmejis element is, or includes, an event that occurs outside South
proposed to the criminal law by this measure to the following Acts:aystralia, but while the person alleged to have committed the offence
- Criminal Assets Confiscation Act 1996 is in South Australia.
Criminal Law (Sentencing) Act 1988 While able to deal with th&hompson scenario, section 5C and

Criminal Law (Undercover Operations) Act 1995 its equi f A
! ¢ ; ot quivalent in other States and Territories have been shown not to
Financial Transaction Reports (Siate Provisions) At 1992 \/o4in the way contemplated by the Special Committee of

Eg%%agpépf?c%étlfggl Solicitors-General, particularly in conspiracy cases.

Shop Theft (Alternative Enforcement) Act 2000 In some conspiracy cases, the courts have preferred to follow
Summary Offences Act 1953 common law principles on jurisdiction, and have ignored this more
Summary Procedure Act 1921. general provision. In the case tdaac, in 1996, the defendants

conspired in NSW to commit a robbery in the ACT and were

; prosecuted in NSW. The facts fell squarely within the formulation
TheHon. A.J. REDFORD secured the adjournment of proposed in section 3C (the NSW equivalent of section 5C). The

the debate. agreement which constitutes the entire conspiracy took place wholly
within NSW (the prosecuting State). There was a territorial nexus
CRIMINAL LAW CONSOLIDATION between not just one batl of the elements of the offence and the
(TERRITORIAL APPLICATION OF THE prosecuting forum in that the parties made all arrangements for the
CRIMINAL LAW) AMENDMENT BILL robbery while in NSW. Under section 3C, the fact that the object of

the conspiracy (the robbery) was to occur in another State should
d di have been irrelevant. However, the court refused to allow a NSW
Second reading. prosecution, following instead a line of British cases on conspiracy,
. . under which, simply stated, State A has jurisdiction over a charge of
TheHon. T.G. ROBERTS (Minister for Aboriginal  conspiracy to commit a crime outside State A only if State A would

Affairsand Reconciliation): | move: have jurisdiction over the crime to be committed. It was said, in
That this bill be now read a second time. Isaac, that the crime was an ACT crime over which NSW had no
: S jugisdiction. The result of this is that the only possible place which
! seek leave ',[0 have the 5990”‘,’ reading explanation 'nsert%guld try the offence might have been the ACT in which no relevant
in Hansard without my reading it. act was committed at all.
Leave granted. A further technical difficulty with this sort of case was revealed

TheCriminal Law Consolidation (Territorial Applicationofthe  in the case o€atanzariti. In 1996, the defendants conspired in South
Criminal Law) Amendment Bill was introduced into the last Australia to commita cannabis offence in the Northern Territory and
Parliament and committee debate was scheduled for February 2008ere prosecuted in South Australia. Again, and for the same reasons
The bill lapsed in January 2002 when Parliament was prorogueds inlsaac, the facts fell squarely within section 5C. However, the
before the last election. court found that South Australia had no jurisdiction because the

The bill seeks to clarify the application of the criminal jurisdic- indictment charged conspiracy to commit a specified Northern
tion of South Australian courts. This area of the law is complex, andrerritory offence, and not a South Australian offence, and there was
recent statutory attempts to clarify it have been only partiallyno such offence of conspiracy under South Australian law. The
successful. problem is that the defendants could not be said to have conspired

The common law was that a State could only take jurisdictionto have broken South Australian law, because they did not plan to
over criminal offences committed within its territory. This approachbreak South Australian law, and it is not a criminal offence against
did not adequately address modern criminal behaviour, which ighe law of South Australia to conspire to commit an offence against
often trans-territorial. In fact some serious crimes are more likeljthe law of another place.
than not to be trans-territoria—for example internet crime, drug traf-  In another conspiracy case, section 5C was shown to be entirely
ficking, and some kinds of fraud and conspiracy. deficient. InLipohar, in 2000, the High Court found that section 5C

Under the common law;, it was difficult to determine which Statedid not extend jurisdiction to South Australia but, by a variety of
should prosecute offences where part of the conduct occurred imeans, found that South Australia had jurisdiction at common law.
another State or Territory. Because of this difficulty, there have beenipohar involved a conspiracy outside South Australia, by persons
occasions when people who had clearly committed offences wengho did not enter South Australia, to defraud the State Bank of
acquitted for want of jurisdiction, because it was not clear which elemillions of dollars in relation to property in Victoria (the SGIC
ments of the offence occurred in which State, and which weruilding in Collins Street). The only physical connection with South
significant for the purposes of determining jurisdiction. Australia (as it happened) was the sending of a facsimile consisting

An additional problem with the common law manifested itself of a false bank guarantee from Victoria to the victim's solicitors in
in the case offhompson in 1989. In this case, the High Court South Australia. While the only State with any interest in prosecuting
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was South Australia, section 5C would not allow this, because theri¢ does not exist. In other respects, the procedures set out in section

was no element of the offence with which a territorial nexus with5C have not been changed.

South Australia could be demonstrated. (The sending of the faxwas To date, the only Australian jurisdiction to have enacted a

not an element of the offence, just a minor part of it. The territorialprovision based on Part 2.7 of the Model Criminal Code is New

location of the victim (in this case, in South Australia) is not an South Wales (new Part 1A of th@&rimes Act 1900 (NSW)).

‘element’ of the common law offence of conspiracy to defraud.). The object of the bill is to clarify the law about the jurisdiction
The decision inLipohar prompted the Model Criminal Code of South Australian criminal courts and to extend that jurisdiction

Officers Committee of the Standing Committee of Attorneys-Generalo enable the effective application of South Australian criminal law

(MCCOC) to review judicial decisions on section 5C and itswithin nationally agreed parameters.

counterparts in other States and Territories. In its report in January | commend the bill to the house.

2001, MCCOC endorsed a new model criminal jurisdiction
provision, and recommended its adoption by all States and Territor-
ies. MCCOC pointed out that section 5C may also be ineffective in

Explanation of clauses
Clause 1: Short title
Clause 2: Commencement

some non-conspiracy cases, citing the following example. Supposehese clauses are formal.

NSW allows pyramid selling and South Australia does not.

Clause 3: Repeal of s. 5C

Hypothetically (and for the purpose of this example), this is becauseurrent section 5C of the principal Act sets the limits of the criminal
NSW considers pyramid selling a valid expression of free markefurisdiction of South Australian courts. It was enacted in 1992 and
forces with which the State should not interfere while Southapplies in addition to the common law principles (which held that a
Australia considers such schemes to be frauds on the public artate could only take jurisdiction over criminal offences committed
punishable by the State. If a person in NSW sets up an intereithin its territory). It is, however, now considered to be inadequate
pyramid selling scheme aimed at South Australians, section 5¢o address the prosecution of crimes which may extend beyond State
would not allow prosecution by South Australian authorities if noneterritorial limits (for example, crimes such as drug trafficking, fraud,
of the elements of the offence could be shown to have occurred ifnternet crime, conspiracy and hijacking). This section is to be
South Australia. repealed and a new Part 1A (comprising new sections 5E to 5l) is to

This bill, and the model provision recommended by MCCOC inbe inserted after section 5D of the principal Act to provide more
Part 2.7 of the Model Criminal Code on which the bill is based,extensively for the territorial application of South Australian criminal
corrects this and other defects in section 5C in a number of wayslaw.

First, the bill makes it clear that the provisiaxtends the
territorial reach of State offences in a substantive sense.

Secondly, the commission of an offence is defined without
reference to where it occurs, but rather by reference to the act,
omission or state of affairs constituting the offence or giving rise to
the offence (the relevant act).

Thirdly, the bill redefines the geographical nexus that must exist
before South Australia may claim jurisdiction.

The effect is that South Australia has jurisdiction in the following
ds of offences:

It may try offences where the relevant act giving rise to the
alleged offence occurred wholly or partly in South Australia.

It may try an offence where it cannot be ascertained whether the
relevant act giving rise to the alleged offence took place within
or outside South Australia, so long as it can be demonstrated that
the alleged offence caused harm or a threat of harm in South
Australia.

It may, in certain circumstances, try an offence where no relevant
act occurred in South Australia. These circumstances include
where the relevant act is also unlawful in the State where it
occurred and the alleged offence causes harm or a threat of harm
in South Australia; and where the relevant act took place in
another State and gave rise to an offence in that State, and the
defendant was in South Australia when the act took place. If the
relevant act took place wholly within another State and was
lawful in that State, jurisdiction may only be asserted by South
Australia if the alleged offence caused harm or a threat of harm
sufficiently serious to justify the imposition of a criminal penalty
under South Australian law.

The bill also allows South Australia to try offences of conspiracy

if the offence which is the object of the conspiracy has the appropri-
ate geographical nexus with South Australia.

The common law of conspiracy will not allow South Australia
to prosecute an offence of conspiracy to commit something which
is not an offence against South Australian law but is an offence
against the law of another State. The bill will allow such a pros-
ecution where there is, under South Australian law, an offence which
corresponds with the interstate offence the object of the alleged
conspiracy. It make no sense that a person who has committed an
offence which crosses a border can escape by the means of a
technical jurisdictional argument when he or she would be guilty of
an offence in relation to that conduct in any place with which the
crime is substantially connected.

Finally, the bill requires the jury to find a person not guilty on the
grounds of mental impairment if they were the only grounds on
which it would have found the person not guilty of the offence. This
is a technical procedural requirement to ensure that these cases are
appropriately recognised because they do not involve an acquittal (as
do cases where jurisdiction is not made out).

In any case, the territorial nexus is presumed, and an accused who
disputes it must satisfy the jury, on the balance of probabilities, that

kin

Clause 4: Insertion of Part 1A
PART 1A: TERRITORIAL APPLICATION OF THE
CRIMINAL LAW
5E. Interpretation
New section 5E sets out definitions for the purposes of new Part
1A, including the definition of a relevant act in relation to an
offence. The question whether the necessary territorial neseis (
new section 5G(2)) exists in relation to an alleged offence is a
question of fact to be determined, where a court sits with a jury,
by the jury.

5F.  Application

New section 5F(1) provides that the law of this State operates
extra-territorially to the extent contemplated by new Part 1A.

New section 5F(2) provides that—

new Part 1A does not operate to extend the operation of a law

that is expressly or by necessary implication limited in its

application to this State or a particular part of this State; and
new Part 1A operates subject to any other specific provision
as to the territorial application of the law of the State; and
new Part 1A is in addition to, and does not derogate from, any
other law providing for the extra-territorial operation of the

criminal law (for example, th€rimes at Sea Act 1998).

This new subsection is similar in its effect to current section
5C(8Ya) and(b).

5G. Territorial requirements for commission of offence

against a law of this State
New section 5G(1) provides that an offence against a law of this
State is committed if all elements necessary to constitute the
offence (disregarding territorial considerations) exist and the
necessary territorial nexus exists.

New section 5G(2) sets out the new nexus tests. It provides

that the necessary territorial nexus exists if—

a relevant act occurred wholly or partly in this State; or

itis not possible to establish whether any of the relevant acts

giving rise to the alleged offence occurred within or outside

this State but the alleged offence caused harm or a threat of
harm in this State; or

although no relevant act occurred in this State—

(1) the alleged offence caused harm or a threat of harm in this
State and the relevant acts that gave rise to the alleged
offence also gave rise to an offence against the law of a
jurisdiction in which the relevant acts (or at least one of
them) occurred; or

(2) the alleged offence caused harm or a threat of harm in this
State and the harm, or the threat, is sufficiently serious to
justify the imposition of a criminal penalty under the law
of this State; or

(3) the relevant acts that gave rise to the alleged offence also
gave rise to an offence against the law of a jurisdiction in
which the relevant acts (or at least one of them) occurred
and the alleged offender was in this State when the
relevant acts (or at least one of them) occurred; or
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the alleged offence is a conspiracy to commit, an attempt t@as amended by th&urvival of Causes of Acton (Dust-Related

commit, or in some other way preparatory to the commissiornConditions) Amendment Act 2001 (Act No 49 of 2001).

of another offence for which the necessary territorial nexus  The amount of the damages would be at the discretion of the

would exist under one or more of the above if it (the othercourt or tribunal. In determining the amount of these damages the

offence) were committed as contemplated. court or tribunal would be required to have regard to the need to

5H.  Procedural provisions ensure that the defendant or other person in default does not benefit
The procedural provisions set out in new section 5H are similafrom the unreasonable delay in the resolution of the deceased
in effect to those provision set out in current 5C(3) to (7) person’s claim, the need to punish the person in default for the
(inclusive), with the addition of dealing with the technical issue unreasonable delay and any other relevant factor. The first element
of a finding of not guilty on the grounds of mental impairment is based on concepts of unjust enrichment and is restitutionary in

(see new section 5H(3)(a)). nature. An amount by which the person in default would benefit or
5. Double criminality be unjustly enriched by unreasonable delay is the amount of the
New section 5l creates a specific offence (an auxiliary offence)iability for non-economic loss. The second element is punitive in
under the law of this State where— nature. The third element ensures that any other factors that are rel-
- an offence against the law of another State (the externatvant are taken into account.
offence) is committed wholly or partly in this State; and However, the amount that may be awarded when the claim that
a corresponding offence (the local offence) exists. has been delayed unreasonably is a claim for workers’ compensation

The maximum penalty for an auxiliary offence is the maxi- may not exceed the total amount that would have been payable by

mum penalty for the external offence or the maximumway of compensation for non-economic loss under the relevant

penalty for the local offence (whichever is the lesser). workers’ compensation Act if the worker had not died.

If a person is charged with an offence (but not specifically an  In Australia liability for exemplary damages is several. This

auxiliary offence) and the court finds that the defendant hasneans that when there are several tortfeasors, exemplary damages

not committed the offence as charged but has committed thenay be awarded against only one or some of them or different

relevant auxiliary offence, the court may make or return aamounts may be awarded against different tortfeasors.

finding that the defendant is guilty of the auxiliary offence.  The bill would direct that normally the damages be paid to the

dependants of the deceased claimant, but the court or tribunal has a

TheHon. A.J. REDFORD secured the adjournment of discretion about this. If they are not paid to dependants, then they are

the debate. paid to the estate. In apportioning the damages between dependants,
the court or tribunal would be required to have regard to anydstatu-b
tory entitlements, such as those that are conferred on dependants by
LAW REFORM (DELAY IN RESOL UTION OF the workers’ compensation legislation.
PERSONAL INJURY CLAIMS) BILL A claim for section 35C damages could be added to proceedings
commenced by the deceased person and continued by the personal
Second reading. representative or the personal representative could issue separate

proceedings within 3 years of the date of death of the deceased
TheHon. T.G. ROBERTS (Minister for Aboriginal person.

; ot ) - . The object of these new provisions is to deter delay by persons
Affairs ar.ld Reconcﬂlatlon). ! move.' who stand to gain by a reduction in their liability if the claimant dies
That this bill be now read a second time. before the claim is resolved. The bill should remove the incentive for
| seek leave to have the second reading explanation insert ui(r:]?dgc/) delay claims and also provide an incentive to deal with them
in Hansard without my reading it. The need for this reform arises because of the current state of the
Leave granted. law, which gives an incentive to those who are liable to pay damages

This bill was introduced into the last Parliament and was passefll compensation to delay a claim if it is thought that the claimant is
in this council, but lapsed when Parliament was prorogued before tHikely to die in the near future. The manner in which this comes
last election. about is now summarised.

This bill would add a new Division 10A to Part 3 of thérongs A person who suffers personal injury because of the civil wrong
Act 1936. The new Division is entitledUnreasonable Delay in  (tort) of another person may sue for common law damages, including
Resolution of Clain. The bill would also amend th&urvival of  for non-economic loss, i.e. for the claimant’s personal pain and
Causes of Action Act 1940 and update it by removing references to suffering, loss of mental or bodily function and loss of expectation
obsolete causes of action. of life. However, the liability for damages for non-economic loss

New Division 10A would create a new entitlement to damagesFeases upon the death of the claimant. (Damages for economic loss
in the nature of exemplary damages in certain circumstances. Coufti@ve survived the death of the claimant since enactment of the
and tribunals would be able to award damages under section 35C &Hrvival of Causes of Action Act 1940). o
the application of the personal representatives of a person who has A worker who suffers a permanent compensable disability in the
suffered a personal injury (including disease or any impairment ofourse of his or her employment has a statutory right to com-
physical or mental condition) and who has a made a claim fopensation for his or her non-economic loss without proof of any fault
damages or compensation, but died before damages or worke@s the part of the employer. The lump sum for non-economic loss
compensation for non-economic loss have been determined. Thgnot payable under thabrkers Rehabilitation and Compensation
section 35C damages could be awarded if the defendant is fourftt 1986 unless the worker survives for 28 days after suffering the
liable to pay damages or compensation to the person who sufferetisability, although the surviving spouse and any dependants become
the injury and certain other factors exist. The damages would bentitled by operation of that Act to death benefits on the death of the
awarded against the defendant or other person who controlled or hagprker from the compensable injury.
an interest in the defence of the claim such as the insurer, a Thus, if the claimant dies before the claim is settled or deter-
liquidator, or the personal representatives of a deceased defendamtined by the court or tribunal, the defendant is relieved of liability
They are called in the bill ‘the person in default’. The section 35Cfor damages or compensation for non-economic loss.
damages would be payable if the court or tribunal finds that the The new remedy would be available in any case in which the
person in default knew, or ought to have known, that the claimantlaimant dies after the Act comes into operation. This would have
was, because of advanced age, iliness or injury, at risk of dyinghe effect of discouraging delay by defendants of claims that have
before resolution of the claim and that the person in default unbeen made already. It would ensure also that people who have been
reasonably delayed the resolution of the claim. The question oéxposed to injurious substances in the past, but who have not yet
whether the person in default unreasonably delayed is to bmade a claim, perhaps because they have not yet developed manifest
determined in the context of the proceedings as a whole, includingymptoms, will have the benefit of the effect of this reform. It is
negotiations prior to the issue of proceedings in a court or tribunafthought that it is a fair approach because a defendant against whom
and including the conduct of the deceased person and any othargood claim is made is liable to pay damages or compensation for
parties. non-economic loss if the claimant lives. If the claimant dies, thereby

Damages may not be awarded under this bill if damages for norrelieving the defendant of that liability, a risk of a different liability
economic loss have been recovered already or are recoverable by theuld arise in its place, i.e. the risk of liability to pay the section 35C
estate under section 3(2) of tBervival of Causes of Action Act 1940 damages if the defendant is found to have unreasonably delayed the
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proceedings knowing that by reason of advanced age, injury or OMBUDSMAN (HONESTY AND
illness the claimant was at risk of dying before the claim was ACCOUNTABILITY IN GOVERNMENT)
resolved. Unreasonable delay in the circumstances in which this new AMENDMENT BILL
remedy would apply is unconscionable and the defendant should not
be permitted to benefit from it regardless of whether it occurred .
before or after the Act came into operation. Second reading.

Obsolete Provisions of the Survival of Causes of Action Act 1940
tsrgc(t:ign Ze of ;P?drgnal%lfﬂ ggumsigfn Acggn @tc_:g %94r?dprg\r/1id%sn tehaé o TheHon. P. HOLLOWAY (Minister for Agriculture,

uses i ion, seduction, inducing spou ; Q) .

to leave or remain apart from the other and claims under section 2%%06{ and Fisheries): | move:
of theMatrimonial Causes Act 1929-1938 for adultery do not survive That this bill be now read a second time.
Lhnetiggg?n?;;hdeh%?&tﬂi,?é wgrg(;fggﬁgnéd'?‘: ti%r}szfgrmseigt'on’l seek leave to have the second reading explanation inserted
Amendment (Law of Property and Wrongs) Act 1972. The time limit i Hansard without my reading it.
within which these actions must be brought is 6 years and all pending | eave granted.
proceedings would have been finalised by now. Section 22 of the o , . .
Matrimonial Causes Act 1929 (SA) concerning actions for damages __ This Bill is a part of the Government's package to implement its
for adultery ceased to have any effect whenNfagrimonial Causes ~ 1en Point plan on Honesty and Accountability in Government. The
Act 1959 of the Commonwealth came into operation in 1961. Government has committed to strengthening the powers of the State
Although the 1959 Commonwealth Act, which replaced it, allowedOmbudsman. ) )
a husband or wife to sue for damages for adultery, this right was At the last election, Labor promised—

abolished on 1 January 1976 by fremily Law Act 1975. The High - to investigate how complaints against areas of Government
Court ruled that an action for damages for adultery could not be which have been privatised or contracted out can better be
maintained after | January 1976. Thus the reference isihaval handled; and

of Causes of Action Act to damages for adultery became obsolete in-  to review the Ombudsman Act and broaden the powers of the
1961, or at the latest in 1976. Thus, the only one of these causes of Ombudsman to ensure that he can fully investigate claims made
action that can now be pursued is an action for defamation. Section by the public against government agencies.
2 of the Act has been repealed and recast to modern drafting stand- The Ombudsman Act, in its current form, applies to adminis-
ards with reference to the obsolete causes of action removed.  trative acts of agencies—public service administrative units, other
Although a cause of action for breach of promise to marryGovernment authorities and local government councils. Clause 3 of
survives the death of the plaintiff or defendant, section 3(1)(c) of thehe Bill expands the definition of "administrative act" to clarify the
Survival of Causes of Action Act limited the damages recoverable for Ombudsman’s jurisdiction in relation to outsourced operations. The
the benefit of the estate of the jilted party. The right to sue forrevised definition will ensure that the Ombudsman can investigate
damages for breach of a promise of marriage was abolished in Sou#ih act done in the performance of functions conferred under a
Australia on 18 November 1971 by thetion for Breach of Promise  contract for services with the Crown or an agency to which this Act
of Marriage (Abolition) Act 1971. All proceedings issued before 18 applies.
November 1971 would have been finalised by now. Section 3(1)(c The Bill also amends the definition of "agency to which this Act
) of the Survival of Causes of Action Act is now obsolete and so is  applies”. The new definition is based on the recent amendments to

to berepealed. the Freedom of Information Act. Paragraph (d) of the new definition

I commend this bill to the house. is wider than the existing definition of ‘authority’ and will bring
Explanation of Clauses some bodies within the Ombudsman’s jurisdiction without the need

Clause 1. Short title to refer to them specifically in the Act as is now the case with the

This clause is formal. Universities, the Sheriff and incorporated health centres and
Clause 2: Commencement hospitals. The definition will allow a person or body to be declared

The measure will be brought into operation by proclamation. by the regulations to be an agency to which the Act applies or an
Clause 3: Amendment of Survival of Causes of Action Act 1940  agency to which the Act does not apply.

This clause provides for the amendment of 8uevival of Causes The amendment will provide greater consistency within the

of Action Act 1940 to update its application in the light of Division jurisdictions exercised by the Ombudsman.

10A of Part 3 of theMrongs Act 1936 (see clause 4). The Bill also amends the definition of "principal officer and
Clause 4: Amendment of Wrongs Act 1936 "responsible Minister" so as to be consistent with the extended

This clause provides for the amendment of¥ff®ngs Act 1936. It definition of agency.
is intended to provide that a court may award damages, on the Most matters dealt with by the Ombudsman are complaint driven.
application of the personal representative of a deceased person, ipwever, the Ombudsman does have an "own initiative" power
certain cases involving unreasonable delay in the resolution of ander section 13(2) of the Act which can be used to deal with matters
claim for compensation or damages with respect to personal injurgf administrative concern that become public knowledge without any
suffered by a person before he or she died. An award may be madgecific complaint being lodged with the Ombudsman.
if (@) the person in default, knowing that the claimant in the personal ™ |, his 2000/2001 Annual Report, the Ombudsman noted that
injury case was, because of advanced age, illness or injury, at riskere is currently little opportunity for the Ombudsman to audit
of dying before the resolution of the claim, unreasonably delayed thggminstrative action generally. Firstly, the Ombudsman may
resolution of the claim(b) the person in defaultis the person againstinstitute an investigation at his own initiative. Such an investigation
whom the claim lay, or is some other person with authority to defen¢oyid be triggered by detection of a pattern of earlier complaints
the claim; andc) the deceased person died before compensation Qfointing to systemic issues requiring further investigation. Secondly,
damages for non-economic loss were finally determined byhe Ombudsman can assist agencies in establishing improved
agreement by the parties or by a judgment or decision of a court a§ystems of complaint-handling or provide some general advice based
tribunal. A court or tribunal will, in determining the amount of any g, his reported experience which may assist in the improvement of
damages, have regard(t) the extent to which unreasonable delay 5qministrative action.
in the resolution of the claim is fairly attributable to the personin = 5 vever there is no general provision in the Act recognising an
default (and his or her agents), and the extent to which there are othgy it ‘function. Therefore, the Act will be amended to allow the
reasons for the delay; arft)) the need to ensure that the person in gmpdsman to have a general administrative "audit” role. Clause 5
default does not benefit for his or her unreasonable delayiGitite ¢ 1he Bill amends the Act to provide that, if the Ombudsman
need to punish the person for the unreasonable delay. Damages Wil sigers it to be in the public interest to do so, he may conduct a
be paid, at the direction of the court or tribunal, to the d_e_pend.antswegview of the administrative practices and procedures of an agency
the deceased person, or to his or her estate. The provision will apply \»hich the Act applies.
if the deceased person dies on or after the commencement of the The Act will also be amended to clarify the role of the Statutory
measure (whether the circumstances out of which the personal INJUYticers Committee. In 1996, thearliamentary Committees Act
claim arose occurred before or after that date). 1991 was amended to establish tmmbudsrrgn Parliamentary
. Committee. The duties of the Committee included to consider matters

TheHon. A.J. REDFORD secured the adjournment of rejating to the general operation of the Ombudsman Act and to make

the debate. recommendations in relation to the appointment of the Ombudsman.
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The Committee was replaced by t8atutory Officers Committee Proposed new section 31 confers on the Statutory Officers
in 1997. Committee of the Parliament the additional functions of con-
As aresult of the 1997 amendments, the Committee’s duties were sidering matters relating to the general operation of the Om-
amended. For example, the Committee was no longer required to budsman Act and providing an annual report to Parliament by the
consider matters relating to the general operation of the Ombudsman end of December in each year on the work of the Committee
Act. Clause 6 of the Bill will rectify this matter by reinstating the relating to the Act during the preceding financial year. In
Committee’s function to consider matters relating to the general considering matters relating to the general operation of the Act,
operation of the Ombudsman Act. The Committee will also be the Committee will not be permitted to review any particular
required to produce an annual report on the work of the Committee decision of the Ombudsman.
relevant to the Ombudsman Act as was the case inthe original 1996~ 32, Useof word "Ombudsman” by agenciesto which Act
provisions. _ appliesin describing internal reviews prohibited
Clause 6 also contains two other amendments to the Act. The Proposed new section 32 prohibits an agency to which the Act
Ombudsman has noted that, in recent times some agencies within the applies from using the word "Ombudsman” in describing a
jurisdiction of the Ombudsman have expressed the desire to attach process or procedure by which the agency investigates and
the title Ombudsman to their internal complaint handling system resolves complaints against the agency, or in describing a person
operation. This could create unnecessary confusion and could be responsible for carrying out such a process or procedure.
misleading to a consumer. Therefore, new section 32 has been 33.  Regulations
inserted to prohibit the use of the word ‘Ombudsman’ inrelation to - pronosed new section 33 empowers the Governor to make
internal complaints handling systems of agencies within the regulations
Ombudsman‘ s jurisdiction. New section 33 inserts a general ’
regulation making power.

I commend this bill to honourable members. TheHon. R.I. LUCAS secured the adjournment of the
Explanation of Clauses debate.
Clause 1: Shorttitle
This clause s formal. SHOP TRADING HOURS (MISCELLANEOUS)
Clause 2: Commencement AMENDMENT BILL
This clause provides for commencement of the measure by
proclamation. . .
Clause 3: Amendment of s. 3— nterpretation Adjourned debate on second reading.

This clause redefines "administrative act" so that it includes an act (Continued from 26 August. Page 830.)
done in the performance of functions conferred under a contract for

services with the Crown or an agency to which the Act applies. It i
also redefines "agency to which this Act applies", subsuming the The Hon. M ‘J ELLIOTT: Irise to oppose the second
existing definition of "authority”. The proposed definition makes it '€@ding of this bill. The Democrats have resisted the exten-

unnecessary to mention the sheriff, the councils of universities, angion of shop trading hours for some time now, although we
health centres and hospitals incorporated under the South Austraksyentually gave way in relation to city trading on the basis
Health Commission Act separately, as it includes persons holding,at sma|| retailers would receive significant assistance. As
an office established by an Act and bodies established for a pubhﬁ d I i dudded. In f f1h
purpose by or under an Act. The new definition covers— It turned out, small retailers were dudded. In fact, some of the
a person who holds an office established by an Act; changes in the Retail Tenancies Act so desperately needed by
an administrative unit; _ ~ themwere not included and therefore the act did not have the
any of the following incorporated or unincorporated bodles:required teeth. That is one of the reasons | will move a

a body established for a public purpose by an Act; motion for a select committee at the completion of the second
a body established for a public purpose under an Ac di

(other than an Act providing for the incorporation of reading. ) )
companies or associations, co-operatives, societies or We need to ask ourselves what we are trying to achieve
other voluntary organisations), o with the extension of shop trading hours. What are the
a body established or subject to control or direction by theyenefits and the negatives of extending shop trading hours?

Governor, a Minister of the Crown or any instrumentality . - :
or agency of the Crown or a council (whether or not | Pelieve that it is extremely dangerous to look at shop trading

established by or under an Act or an enactment); hours in isolation without recognising that there will be a
a person or body declared by the regulations to be an ageneyumber of consequences. There are a number of social issues,
to which the Ombudsman Act applies. which | will get to later, but I will refer now to the economic

However, it does not include a person or body declared by thgsq o5 There is no doubt that an extension of trading hours

regulations to be an agency to which the Act does not apply. ; . . .
gThe clause also ugpdat}és the definition of -'CounC”P’pé,eﬁneéNI”WOfk to the benefit of the larger retail chains. | have seen

"administrative unit" and "Statutory Officers Committee”, removesdocuments where one of the retail chains (I cannot remember
obsolete definitions, redefines "principal officer” and "responsiblayhich one) calculated that an extension of shop trading hours
Minister”, and makes other changes consequential on the neyjoy|d give them an immediate additional 4 per cent market

definitions. - . .
Clause 4: Amendment of s. 6—Appointment of Ombudsman share, which would continue to grow over time.

This clause is consequential on the insertion of a definition of ~While we are told that this bill willimprove competition,
"Statutory Officers Committee™. the real effect will be competition in the short term as the
Clause 5: Insertion of s. 14A giants squeeze the small guys, but it will not continue. There

14A. Administrative audits :
Proposed new section 14A empowers the Ombudsman, if he (W'” be a number of losers as the steady growth of the

she considers it to be in the public interest to do so, to conduc®ligopolies occurs, and the obvious losers will be their
a review of the administrative practices and procedures of acompetitors. You usually find that the very large stores
agency to which the Act applies. The provisions of the Act will employ large numbers of casual staff (usually juniors), which

apply In relation to such a review as if it were an investigation ; e
of an administrative act under the Act, subject to such modifi-9'V€S t?fgr_n a competitive aﬁvantageﬁ not becaulsle they ﬁre
cations as may be necessary, or as may be prescribed by the regiore efficient but because they use cheap casual labour they

lations. can flex in and out for a couple of hours at a time, whereas
Clause 6: Substitution of s. 31 o ) the smaller stores are more likely to employ older staff and
This clause repeals section 31 of the principal Act which has beegre more likely to give them some level of permanency. It is

nmea\‘,f/j%%?lsisoif;gby tHmmary Procedure Act 1921 and substitutes surprising that a Labor government would encourage growth

31 Conferral of certain functions on Satutory Officers N casual employment over permanent employment; that
Committee growth in casual employment will probably be a consequence
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of the change in shop trading hours as the big chains continiemplaining about what the big retailers are paying their
to grow market share. employees.

The small retailers, which sometimes pay four or five If buying costs were fair and equitable, that would be
times as much per square metre as that paid by the largeasonable. In relation to buying costs, | recall an article that
stores, will have to try to compete. | want to read a letterappeared in thAdvertiser about a week ago (some members
received by my colleague Sandra Kanck only a couple ofmay have seen it) that predicted the demise of many of the
days ago from one small business owner, because it covessall Australian wineries because two retail chains owned,
some of the issues. The letter states: | believe, by Coles and Woolworths now dominate the wine

As a small business owner, and a voter | am writing to expres§etail market to the extent that they tell wineries what price
my concerns on this critical issue for small Business and to ask foihey will sell for. That is not unusual; it is happening across
your support when this matter is debated in Parliament. awhole lot of commodities now. If | were a farmer or a food

In the media in recent months and for that matter years, therocessor, | would be extremely worried by this continuous
argument that the large retailers and the media have reported aquwth in monopolies, because it is making it increasingly
promoted— . . difficult for these companies to compete.
and I stress that it is the large retailers, who happen to be big Tne other thing these big companies tend to do is go to

advertisers in the media— overseas suppliers. The small retailer does not have the

for further extending and deregulating shopping hours has beeability to source from whatever country is going. | remember

based on: an experiment | did about three years ago when, on consecu-
Fairness for all tive weeks, | went to the same store and took the same

Customer choice

Touri product off the shelf. Over a period of about four weeks the
ourism

Jobs product came from three different countries. What these big
In respect of these: retailers do is shop around the world and buy cheaply. Does
Fairness that work for the consumer? They are not selling the stuff any
- How fair is it that small tenants in most shopping centresmore cheaply. They are buying goods wherever they are
subsidise the rent of the larger retailers. Retail rents for smalbeing dumped and the Australian producer, who is working

business tenants in most shopping centres is always more thacording to all the laws of Australia—the environmental
d?t;bki‘ per sq metre that paid by larger retailers (SupermarkeﬁlwS the laws of employment etc.—is trying to compete, but

etc). ' i : : : '

. the large Australian retailers have no commitment to

For example, | know of a butcher shop owner who receivedystralia, to Australian products or to Australian producers.
his bill and was about to pay it when he suddenly realised that They have a commitment to nothing more or less than

it was _”Ot his bill but _that of one of the Ia_rgest tenants in thetheir bottom line. After all, that is what business is all about,
:[st:!opplnglcentre. tThIIS b_LI’_LCher Wa? pafylng thelsame re?tt it not? Small retailers carry a lot of disadvantages already,
b IS Vehrtyt arge f[f alt_er. _”?Sf tstor S OF examples aré ofte}hich should be addressed first. This retailer is suggesting
roug 9 my attention. he le .er goes on: ~ that they could handle the changes in shop trading hours if all
How fair is it that as a small retailer | must play by the rules in the other disadvantages were fixed. Wouldn't it be nice if a

respect of employment conditions and pay my staff penalty rate ;
for working extended hours (Double pay on Sunday, One and §h0pp|ng centre had the same rent regardless of how many

halftimes on Saturday afternoon etc) and yet the national retailerduare metres you had? That might change the economics of
next to me (Coles, Woolworth's etc) flaunts the rules and payshings a bit. The next issue this person addressed was
no penalty rates and even employs kids virtually as slave laboucustomer choice. The letter states:

Where is the fairness in this? Are these the jobs they will . R . . . .
create—a few extra hours here and there for a few kids that they Whata ‘furphy’. This has nothing to do with choice or meeting.
call in when required and send home when not required? ustomers’ needs. Sure times have changed and some people (mainly
retailers) do work longer hours, but let’s face reality. The greatest
I think that is a pretty fair question to ask. The letter goes onproportion of workers (Public Service employees, banks, office

s . . orkers, factory workers, teachers, etc) have experienced little or no
How fair is it that these National retailers can demand purchasééeange in their hours of employment. Most still work a 38.5 hour

prices on goods that the same supplier or manufacturer refuses, o\ 5 nd this is a reduction from 40-plus hours. On the other hand
to provide to the small retailer. Not only this but also force them hop hours have increased and mostpare curreﬁtly openly (based on
to pay additional advertising fees to have their goods on the sheﬁn 8 a.m. to 7 p.m. regime) a total of 66 or more hours per week (not

or on display. How fair is this? Why should the smaller retailers ; : :
L . ; counting Sunday trade). Not only this, but if customer needs are so
subsidise the price of goods sold to the larger retailer. important why are these larger stores who are demanding deregula-

I know of people who own small shops who do not buy fromtion not opening in the city until 9 p.m. every night of })he week,
wholesalers but go to supermarkets for a lot of their stock/hen the last deregulation clearly gave them that right

; Tourism.
because they can buy their stock cheaper from these large Shops in most tourist areas in South Australia are already open

retailers than from the wholesalers, and we are supposedjy; pusiness seven days and also trade extended hours and are more
talking about competition. The letter continues: than adequately meeting the needs of the tourist market. How many
If faimess is the concern—why not set a level playing field ontourists really need to shop in supermarkets, or travel to the suburbs

; . ; : isit major shopping precincts outside the CBD for their needs?
these issues. Let's legislate and force these large retailers to share {g¢//S"t MaJ op] . .
responsibility in respect of rents, labour costs, buying ethics, etc. [Peregulation will in fact have the opposite effect in respect of

this were the case. small business would not fear the proposéﬂeeting the needs of tourists. It will most certainly put more pressure
extensions of hours—Ilarge business would not be demanding thehl! retailers in the CBD. . .

because they simply would not compete with small business|es] thatinterject that the reason why the CBD was given the special
are more efficient and can prowde superior customer service. Sunday privilege was, first, to allow it to survive and,

I think the points are very well made. If we talk about secondly, because it was considered a major tourist precinct.
competition and use trading hours as an excuse to crealdne most likely outcome of this is that the CBD will go
competition, we should address the issue of retail rents artshckwards because perhaps the tourists might be interested
differential in labour costs. This person is not complainingin going there but, if the majority of Adelaidians do not go
about what they are paying their employees, they ar¢here because they are not working in the city and have
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somewhere else to go, the city stores will close. So, the mostan open whenever they want to. The only controls are on
likely place the tourists would want to use will be closedshops over a certain square metreage.
down as a consequence of the sorts of changes being Almost all shops can open now without any change in the
proposed. The letter continues: law. Why do they not do it? Because it is too expensive and,
... and force them to close their doors on Sundays as thef®S | move to my next theme, it is too destructive to the lives
businesses become even more unviable—and yes this will be seefi the families of the people who own and work in those
by tourists visiting our city. Adelaide will be seen as a closed CitY-shops. That is the issue that | now want to look at. There is
Jobs. Yes, a few more casual jobs might be created short term. Bute: ~nifi Al ; ; ;
how many real jobs will be lost when small businesses througho S.Ignmcant social '”.‘paCt besides that just on the busmess_es.
this state start shutting their doors? his morning on radio I heard that the federal government is
As a small retailer in the state | urge you to please consider thegeonsidering requiring parents to have parenting lessons. That
issues carefully before you cast your vote on further extending hounis an interesting notion, and it is true that today many people
and providing greater market share to the national retailers. Youjg not know how to parent. | will not talk about the issue of

support on this issue is critically important to the survival of many . . .
small businesses in this state and the employment of many workefOMPulsion right now, but there is a real need to help people

in retail. Please don't just be a supporter of small business in word§NOw how to parent.
only. For the survival of small business, please act and vote against Often they have been poorly modelled. But what sort of

further extensions to shopping hours until there is a level playingnode”ing are we going to produce for parenting when you
field. have the kids at home and mum and/or dad are at work
That letter really did cover many of the issues in terms of thésecause we have said that they have to be so we can have
impact upon retailers and, to some extent, on employees, aktended trading hours? Children are home if they are school
least in so as far as employees facing casual work and shafge. You have an age between one and five when they are
hours. | also focused, as | read that letter, on the issue of thgsme more or less full time unless they are going to some
impact upon those people who supply retailers in a markegort of child-care. Children are home by 4 o'clock five days
that is increasingly monopolised. No other country in theg week, and they are home all day Saturday and Sunday
world has the level of market domination of just a few storesunless their parents take them to sport or they are doing
as we have here in Australia. There is nothing like it. In thesomething else of a social sort with the family.
United States the largest chain has about one-third of the What on earth are we doing with all this extended trading
market share of the US that the largest of the chains has hefi@urs’ nonsense? As a result of the way in which work is now
in Australia. Anyone who has travelled to Europe will know apportioned, the job rich are working longer hours while
that it is pretty much the same, and that the small shops in alome people cannot get a job at all. The people driving this
the big cities are still thriving. It is very cosmopolitan. theory—members of the Liberal Party—are saying that we
Australia has taken a very dangerous line and it is to thehould be giving parenting lessons. For goodness sake, you
cost of small business, it is to the cost of employees and it isannot be a parent while you are at work. Well, you can: | get
to the cost of the people who supply the retailers. We alson my phone sometimes and talk to my kids. When we sit at
need to take a close look at the question of the impact onight, I talk to my kids over the phone. They get home after
prices. Anyone who has looked at market surveys knows thaichool at 6 o’clock and ask, ‘Dad, when are you going to be
South Australia is a very cheap state in which to shophome? How do | do this?’ My wife, too, is working ridicu-
compared to the other states; significantly cheaper. It is nlusly long hours.
accident that this is the one state where the two major chains What are we doing? This bill is destructive of family life.
do not have the greatest level of monopoly. In this state w@eople know very well | am not a conservative. | have some
have the Foodland chain and a few more independentguite radical ideas on a number of issues. | am open to the
although not many. Relatively speaking, there is morddea of gay marriage and all sorts of other things, but | do
competition and the shorter hours actually help keep dowRalue the notion of family—of couples and their children. We
costs. should be careful about what we are doing. Please excuse me
Even consumers need to be aware that they will be payinfpr getting emotional. | myself am going through a marriage
for the convenience. The thing that | do not like is that itbreakup, and there is no doubt in my mind that the major
might be fine for some people to say, ‘I'm prepared to pay affactor has been the ridiculous hours | have worked in this
extra 4 or 5 per cent for my groceries for the convenience place and the hours that my wife has been working in her
which is what | believe we are talking about, but there are avorkplace. So, when | say this, | am speaking from the heart.
lot of people in Adelaide and country South Australiawho We have to stop this nonsense. The arguments for
cannot afford that extra 4 or 5 per cent for their groceries anextended trading hours are so flimsy that they are ridiculous.
other goods that we will be asking them to pay for theThe fact that we are even debating the issue in this place is
convenience of some people who are not able to use what aa@palling. Any person of any moral fibre who says that we
already significant shopping hours. If you cannot get youill force people to work longer hours during week nights
shopping done within the current shopping hours then you arand to work on weekends should have a damned good look
hopeless: simple as that. Why are we going to make the poait themselves. | know there is an argument that people have
in South Australia pay for the incompetence of the wealthya choice about when they work. | am sure that plenty of
TheHon. T.G. Roberts: Indifference. people in the Labor Party know that that is not true. A person
TheHon.M.J.ELLIOTT: It is indifference. It is an takes a job when they can get it. If the job is at night—
absurd notion. ‘Extended shopping hours’ has been nothinigecause we have allowed that—it will be a night-time job; if
more or less than a catchcry. | mentioned those four topicst is a casual job which does not pay well and which does not
fairness, consumer choice, tourism and jobs; and we knowgive security, it will be a casual, night-time job that does not
that every one of those is a lie. In fact, even the sort ofjive security.
guestionnaires they do are an insult. They say that 76 per cent There are enormous moral questions surrounding this
of people believe that shops should be able to open when théssue, and it is about time that Business SA and the big
want to. In South Australia, about 95 per cent of the shopsetailers showed a bit of morality in the way in which they
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behave. Itis far overdue for that. The world is not run by thewhat product can be sold and at what hours, but it neglects
economy alone, and in fact this move is economically ahe most important concerns faced by all employers.
retrograde step. This is about greed, and we have seen so Are the employers paying penalty rates on Sundays? If
much corporate greed over the past 15 to 20 years. We hawet, how will this affect the level playing field? Are there any
to learn to see it when it is there. This is about corporat@roposed changes to the retail award in relation to rostering?
greed and nothing else. Are any changes being made in relation to the relationship
None of the excuses given are valid. Some people mighietween landlords and tenants? Is any action being proposed
like the extra hours but, when lined up against all thein respect of the relationship between buyers and sellers as
negatives, it loses. | ask every member to look carefully ato the market share of goods? None of these issues are being
that. | will oppose the second reading of the bill. However,addressed by this bill, yet we are supposed to accept it.
| have given notice of a motion for a select committee to be The consultation process has been so bad in relation to this
established when the bill is read a second time, and | hopiill that it should be halted to allow members the opportunity
that will pick up many of the issues | have talked about in myto undertake that consultation during the six or seven week
speech. | hope that we will get a chance to expose the lies thateak we are about to have. It will give all members the
underpin what is before us. | urge all members to oppose thepportunity to consult and examine the ramifications and to
second reading and support my motion for a select commizome back at the end of October better informed to deliberate
tee. on this bill. Retailers do have a right to know the ground rules
with respect to industrial relations, particularly in relation to
TheHon. T.J. STEPHENS: Shop trading hours have youth wage rates. The UTLC has put in a submission about
been a contentious issue in South Australia for a long timegunior pay and it argues that junior pay should be abolished.
The way in which the current government is going about thisThat would affect a large number of industries, retail
issue, shop trading hours will continue to be conflict ridderincluded. If the government is suggesting that it will deregu-
for a long time. The government has taken an incrediblyate and abolish junior pay rates, it should come out and say
arrogant approach to tackling a complex issue. It has tried t. If the government is intending to deregulate and not
bring in quite dramatic changes without many of the stakeabolish junior pay rates, well, it should come out and say that
holders’ understanding or having any input into what isas well.
happening. The government has brought in a bill that may With respect to junior wage rates, my colleagues in the
have a serious effect on a large number of businesses in Sowouse of Assembly during question time tried to establish the
Australia, and on a large number of people employed in thosground rules, but to no avail. They asked whether the minister
businesses. would rule out the abolition of junior wage rates, and he took
The minister does not give any of those businesses ahe opportunity not to do so. None of the parties affected by
business associations the courtesy of showing them the bithe proposed extension to shopping hours—the Australian
to give them a chance to consider the implications for theiRetailers Association, Business SA, the State Retailers
business. | personally have been involved in shop tradingssociation, the Newsagents Association or various segments
hours debates over the years as both a small businessman afithe union movement—are aware of the government’s
a retailer and, to a small degree, a landlord. | do not wish talirection in relation to industrial relations reform. Obviously,
see retail players disappear or businesses harmed by rushithgy have submitted their recommendations to the minister
through this legislation. This compromise deregulation mayvith respect to shop trading hours reform based on the
be the way to go, but all retailers, big and small, must haveurrent industrial relations environment.
a proper opportunity to consider the full ramifications of this ~ The other issue that has not been dealt with in relation to
bill on their future. | am fearful that extending trading hoursthis legislation is that of unfair dismissal. The majority of the
on Sundays will push our businesses backwards rather thaetail sector tends to be small business, and | think it is fair
forwards. to say that, as a collective, it will have difficulties with unfair
| am particularly concerned about the undiscloseddismissals under the current provisions. The minister could
industrial relations issues which were raised as a matter dfave taken the opportunity in question time this week to
urgency by the shadow minister when speaking on this billclarify the government’s position as to whether it intends to
It is a fair point that, if the government is considering change any laws relating to unfair dismissal for small
deregulating an industry, the industry needs to know théusiness but, again, there is no direction from the
ground rules on which it will be deregulated. The UTLC thisgovernment.
week is putting to the government a view about a range of So, small businesses that want to take advantage of longer
industrial relations matters. | understand that the industriarading hours may decide to put on additional staff. If they
relations review, which is being undertaken by Mr Stevenswish to revert to the original hours and extended trading is
is due to report to the minister by 15 October. It would benot viable, they need to know the rules in relation to dismiss-
commonsense to wait to see the union’s position on industridghg the additional employees. The minister has not done a
relations, and how it will respond to further deregulation andservice to debate on the bill by rushing it into this place
extended shopping hours. before the Stevens industrial relations review has been
| cannot see the point of debating this bill, voting on it andcompleted. The reason we support the bill's going to a select
rushing it through without having one vital part of the jigsaw committee is that many groups are contacting us about issues
in place. This bill should not be rushed through and passed-that seem to be unresolved. At least a select committee would
certainly not before the unions put their cards on the table igive them the chance to put the facts so that we can properly
relation to extended shopping hours—because small businesgnsider them in October when we come back.
in particular, needs to know the rules when it comes to |understand that there has been consultation on a broader
employing staff outside traditional shopping hours. Theissue, but there has been no consultation on the details and
government is keen on the deregulation of shopping hoursamifications of the bill itself; for example, the possible
and this bill proposes rules as to who can trade and sell, amdmifications on shopping centre leases have not been fully
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examined. While the bill provides for an increase, the overall TheHon. T.J. STEPHENS: Sadly it does not have the
number of hours shops can trade has increased. It alseinners there, as that would be very advantageous. The

supposedly will protect tenants in larger shopping centrearticle is headed, ‘City loser as trading changes go "too far".
from being forced to open all available hours. It was written by Tom Sullivan, and states:

It is very important to protect the rights of tenants to open  The city would be the loser in any move to extend shopping
and close according to customer demand and, at the sarfi@ding hours in the suburbs, a union leader says.

: ; ; : Shop Distributive and Allied Employees’ Association secretary
time, to recognise that they are part of a bigger picture anBon Farrell says the reforms would shift market share from the city

the culture of a large shopping centre. It must be acknow the suburbs. ‘I think it will have an impact upon the city. . . I think
ledged that the relationship between landlord and tenangsmall retailers) will have to be a bit more creative to get the people

particularly in major shopping centres, is a difficult andin,’ Mr Farrell said _ _ _
complex relationship, and different powers are at play in tha% Mr Farrell said the union agreed trading laws should be reviewed
relationship. | was quite incredulous when | learned that theUt felt the Goverhment_had probably gone too far.

Retail Shop Leases Advisory Committee has not beerhe article continues:

consulted nor seen this bill. Project manager for the East End Coordination Group Ray Goldie

. . . was more pessimistic, saying small independent shops in Adelaide
The government brings in a bill to reduce to 54 the corg, 4 shed a significant number of employees. He called for

hours in shopping centre leases, and the Attorney-General hggasures such as anti-trust laws to ‘stop big companies growing
not even bothered to send it to the Retail Shop Leasdggger and stronger and opening more stores’.
Advisory Committee. Why not ask whatts view is? There B0 S0t 8 e e rading might affect i
IS an opportunlty for a select committee to_ take evidence Ogﬂorgs to strengthen city busir?esses.’ As ci}[/y busin%ssegs, we see the
the whole question of core hours and the influence betweegyy as a feature of the weekend and we wanted to entice people in
the landlord and the various tenants. The Retail Shop Leasasre’.
Advisory Committee was established so that the governmeny viprant city centre is a very important part of the mix of
of the day could get some advice on amendments to leasggpressions we would like to put out about South Australia.
If '[hIS gOVernment W|" not COI’ISU|I W|th |t, then the Select On a personal note, | am Very Concerned aboutjob |Osses in
committee must provide that opportunity. It could not meelsmayler retailers’ areas. The larger retail associations claim
the Retail Shop Leases Advisory Committee and disCusghat extended shopping hours statistics in other states show
matters such as the control of shopping centres, that is, théyormous jobs growth in the retail sector as a result of
control of the landlord and/or core tenant over other tenantgjeregulation. The associations representing smaller retailers
particularly in regard to the renewal of leases or hours thaj| say that the same figures basically illustrate that there
needed to be traded. have been job losses. They also say that they believe it would
There are also employment implications. If we are tolead to an increase in grocery prices. They argue:
believe that extended shopping hours is a trial, who will take - There are only so many dollars to be spent on groceries in any
on more staff for four more Sundays of shopping and twagiven week. If small independent stores have to operate extra hours,
hours on week nights unless there is some certainty for thi&en prices must logically be increased to cover these increased costs.
employer and some guarantee that the hours are permanerif§®> " tBe eastern states are t5h-.6 per cent h'gﬂer than in South
in the system? For an extra two hours a day, | am not sure stratia. Do you ,Wan € Sam,e ng fo _appen ere
whether they would take on more staff or spread the load of2A'S argument is that a business that is currently open, say,
amongst existing staff. If they do spread it out amongsP0 hours a week, now will be open 70 hours a week. So that
existing staff, they need to know whether it will trigger extra Méans an extra 10 hours of salary, 10 extra hours of electrici-
penalty rates. We want to consult with the community andY: cleaning and all those sorts of things, so there are obvious-
through a select committee will have until about October tdy extra overheads. ) )
do that. It is a reasonable course of action in response to the The IGA is saying that the extension of shop trading hours
many organisations that have lobbied us over the last sevall! lift expenses in relation to fixed costs. Then it comes to

days saying that now that they had seen the bill, they woul@ duestion of whether they actually make more sales—and
like to talk to someone about it. that is a difficult question. IGA would argue that there is only

It may well be that, if the minister had bothered to speal gltveguagroeu? g;g?nne{htg ts)grizegrtn%icnq V(\)’?:)li ognfgi?gr’eagg
to bodies such as the Property Council, the state retaile y € sp 9 T eXp .
association, IGA Everyday, the NTA, Foodland, the NeWS_ood or thelr products over longer hou'rs with higher fixed
agents Association or the Pharmacy Guild, the governmerﬁOStS' Ultimately, that leads to less profit. A natural response

might find that those bodies could have a view on the bill of©_ that i to put up your prices to protect your profit. So if
could even suggest improvements to it. However, as it turn eregulation has not increased the costs interstate, it would

out, the government does not even do such bodies t e interesting to know why they are more than 5 per cent

courtesy of sending them a copy of the bill. Perhaps a sele gher than they are in South Australia. There is a submission

committee could revisit the success of the Glenelg tourisnj! Which the Foodland group argues that we have the cheapest
precinct and look to achieving the same success in oth pod in Australia because of the independent mix of retailers

metropolitan areas without needing the measures put forwa re. It further argues:

by the government in this bill. Maybe we could target and_With more expensive groceries in the smaller independent
permarkets. . . all we will see is a shift in market share from the

deregulate two or three other tourism precinct areas and n§1kjolependents to the national chains. Administrative dollars to run

necessarily go down the whole path. I am generally conthose chains are all spent in the eastern states, further sideswiping

cerned that the vibrant atmosphere experienced in our citfre South Australian economy.

centre will be severely diminished. | will quote from a |t believes ultimately that many family owned businesses are

newspaper—and it will be a first for me to quote out of ajikely to close as a result, and it would argue that the family

newspaper dated tomorrow— members who go out the family business door may not
TheHon. T.G. Roberts: Does it have the winners there? necessarily be picked up immediately in the employment
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market. It would also argue that business closures will haveriticism) of some of the local media, when one covers
an effect. | also have real concerns for the families of thos@mportant issues such as the debate on shop trading hours.
businesses that may be forced to trade longer hours in ord&hose statements made by the Treasurer and the Minister for
to maintain competition and survive. In order to compete byindustrial Relations are simply untrue: there is not a skerrick
sidestepping increased salary costs, many business ownerfstruth in relation to them.
and their family members will personally work even longer  When the Treasurer and the minister were required, or
hours. This will interrupt family life further and ultimately decided, to release a copy of the letter from Graeme Samuel,
take its toll. Obviously, this speech was prepared prior to thehe President of the National Competition Council, one could
contribution of the previous speaker. | must say that | ansee that in no way does that letter back the statement that has
genuinely saddened by some of the remarks of the previouseen issued by the Treasurer and the Minister for Industrial
speaker, and my point would only reinforce that. Relations. In those circumstances, one would have thought
One point made by the IGA on this is that working mumsthat at least someone from the media here in South Australia
and students predominantly make up the teams that currentlyould have fearlessly taken apart the Treasurer and the
work from 7 p.m. until 10 or 11 p.m. These shifts now Minister for Industrial Relations as to their deliberate
become 9 p.m. until 1 or 2 a.m. This bill supposedly offersfabrication of a letter from the President of the National
some protection to workers from being compelled to work onCompetition Council to further their particular view on shop
or open on Sundays. | would like to see that protection furthetrading hours.
scrutinised. | do not want to see a negative impact on the |n another place today, there was another attempt at
family life of our constituents working in the industry. These fabrication by a senior government minister, and we may well
are the issues | believe a select committee must look into angdee action being taken in that chamber as appropriate—and
in doing so, provide a true forum where all stakeholders, al| hope we do—perhaps by way of a privileges committee or
South Australian businesses from the big players to the vergomething else to bring that minister to heel. It is outrageous
small, can examine the bill, suggest amendments and exprasshaviour by members of this government who came to
their opinions. power promising new standards of honesty, openness and
Employers can look at it in light of employees, their accountability. We saw that hit the floorboards during
mortgages, their ability to carry on their business and theiguestion time today, when it was revealed that a decision has
ability to meet their commitments. The government cannohow been made to charge for access to freedom of informa-
arrogantly drop this bill on the table and insist that, within ation documents when, in the past, there never has been a
few days, it has to be passed. The Labor Party is good @harge for members of parliament. But that is another issue.
talking about unemployment and about how someone shoulOn a critical issue such as this, to have two ministers of the
be providing jobs so that any man or woman in ourgovernment issue a public statement and gain considerable
community who wants to work can be given a job. The Labompublicity on television and radio news yesterday afternoon
Party does not appear to understand where those jobs coramd evening, along the lines that the approach being adopted
from. Those jobs are created by individuals who are willingby the Liberal government would cost $57 million, is a
to go out, take the risk and put their house and life savings odisgrace. And the actions of those two ministers, in my view,
the line in order to succeed in business. They are the onege a disgrace.
who must have a clear idea of what this bill means for their et us look at what Mr Samuel, the President of the

future. National Competition Council, said. | refer to a letter dated
. 26 August (and | suspect that, when Mr Foley met with the
TheHon. R.I. LUCAS (Leader of the Opposition): I commissioner, he asked for a letter to confirm his views on

rise to support the second reading of the bill. I do not intengnese jssues in relation to the national competition payments

to repeat much of what was put by the lead speaker for thgssessment from the National Competition Council). The
Liberal Party, the Hon. Robert Lawson, when he spoke. Heatter states:

has adequately put the position of the Liberal Party and my . . . . )
ition. However. | refer to the events of the past 24 hours.... refer to our recent discussions on this subject. | confirm that the
posi : ! p Souncil does not believe that it is in a position yet to make any

when the Treasurer and the government sought to apphécommendation to the federal Treasurer on 2002-03 competition
pressure to those members of the Legislative Council whpayments for South Australia because South Australia is still to

were Contemp|at|ng either Oppos|ng the bill or Supportlng 'mplement reforms to its retail trading hours |egiS|ati0n. ACCOrding'

- - . , the council has deferred making a recommendation that payments
short reference, for a period of some five or six weeks, to hould be made to South Australia until this matter has been

select committee of the Legislative Council. | refer to a pressesolved.
statement that was issued yesterday by the Treasurer and theyou would be aware that the council raised retail trading

Minister for Industrial Relations. The press release is headegrangements with South Australia in previous NCP assessments and
‘Liberal divisions may cost South Australia millions’, and it f1at fhe councils 1999 and 2001 assessment reports found that South
ustralia was still to show that its trading hours arrangements
reads as foIIows (I have a very poor photocopy, so | hope th mply with the COAG competition obligations. In this regard, |
I get it exactly right): note that the council repeatedly requested the former South
The National Competition Council will recommend that the Australian government release its NCP review of this legislation so
federal government withhold $57 million from South Australia that the community might be aware of the public interest reasons
unless legislation to reform shop trading hours is passed by stafglating to retail trading hours restrictions.
parliament. The Liberal Party has said it will block the Labor ~ The council considers thatimplementation of the reform proposal
government’s reform measures in the upper house of state parligptroduced into the parliament on 14 August 2002 would address
ment. The Treasurer, Kevin Foley, received a letter earlier todaﬁOUth Australia’s competition obligations for the 2002 assessment.
from Graeme Samuel, the President of the National Competitio®pon implementation of the reform proposal, the council will
Council, advising that this blockage by the Liberals will cost Southrecommend to the federal Treasurer that South Australia receive full
Australians $57 million. competition payments for the 2002-03 financial year. The council
. . .. considers, however, that there is additional work for South Australia
I guess one of the tragedies, to which I referred earlier, is thg relation to trading hours, as recognised by the government in the
relative laziness (I do not want to be too scathing in mysecond reading explanation commitment to further action to



872 LEGISLATIVE COUNCIL Tuesday 27 August 2002

streamline South Australia’s current complex system of exemptionavhat you said in your second reading explanation and, by the
The council will look for South Australia to have considered andtime of ourjudgment next year with respect to the f0||owing

implemented this foreshadowed reform of the restrictions by the tim , ‘e ; .
of the 30 June 2003 NCP assessment. Year's $57 million national competition payment (the 2003

I look forward to advice from you confirming that the legislation @5S€ssment), we will be looking to see that y(.)u.have: imple-
introduced into the parliament on 14 August 2002 has been fullynented the foreshadowed reform of the restrictions.
implemented and confirming that South Australia will address  The council’s assessment is generally made in the middle
remaining competition questions by the time of the 2003 assessmere)tf the year or in the third quarter at the latest. As | said, |

Yours sincerely, Graeme Samuel. . . X ’ ’

.u Sl y- ) ) u . think that the Treasurer has a tiger by the tail now; and should
That is the letter in its entirety. There is no reference at allyy;g legislation pass in one form or another the National
as claimed by the two ministers, 1o back the following competition Council next year will be saying that the
statement by those ministers: $57 million for next year will be dependent on further

The Treasurer, Kevin Foley, received a letter earlier today fronflexibility being introduced into trading laws in South
Graeme Samuel, the President of the National Competition Councistralia. | think that the union members from the SDA and
?d\,('s'ng$t5h7at qn!s blockage by the Liberals will cost South Aus'aII of the other interested parties, including marginal seat
rallans million. '

. . . Labor members, would be well advised to look very closely
There IS no refere_nce at aII_ to the L|be_rals blocking they yhat aspect of Mr Graeme Samuel's letter and look forward
legislation and costing $57 million. There is no reference, o ith interest to the government's response to the NCP's
evidence to back the first sentence in the press release that the. o csment by 30 June next year
;\Iztionﬁl Competition Cohuhn(iicli Vg" rec:l)mme;nd thgt thﬁ This issue of trading hours a.nd national competition
ederal government withho 57 million from Sout X . .
Australia unless legislation to reform shop trading hours i§2YMeNts is not a new thing. These or similar threats were

passed by the state parliament. It is a sad day when or{gade by the National Competition Council on a number of

cannot rely on the accuracy, honesty and integrity of Sta‘te@ccasions during the latter part of the 1990s and the early part

ments being made by ministers in press releases—or, indecy this decade. Indeed, Mr Samuel's letter refers to the 1999

in any way; one should not limit that just to press releases.ahOI 2001 assessments. It may well be that those are the

: - occasions | recall when, as Treasurer, | had discussions with
Clearly, as | have just read from that letter, there is "Mr Samuel and similar views were put. However, at that

justification for the claims that were made by the two ime, through the then premier and ministers, we were able
ministers in their statements yesterday, which were subsi: ’ 9 P '

quently and widely publicised on television and radio. Ther 0 negotiate and d_|scuss successfully with the National
is no doubting that if one were to be fair to the National ompetition Coun_cll. .
Competition Council letter one could say that the council was AS members will know, there was either no reform or a
withholding its recommendation to see what occurred in othefélatively modest amount of reform during those particular
states. Whilst it is not stipulated in this letter one could,Years in relation to shop trading hours and we still protected
perhaps, interpolate or extrapolate and argue that the Natiorf@#f $55 million to $57 million a year of national competition
Competition Council might recommend that there be som@ayments. I think this is a red herring or furphy thatis being
financial penalty should there not be parliamentary approvd|oated by the government and its ministers that in some way
for the legislation. we will lose the whole $57 million; | think it is untrue. That
That s not the claim that was made by the two ministersWill not happen. The issue in relation to whether or not there
The two ministers said that all of the national competition™ight be some financial penalty ultimately will be a chal-
payments ($57 million) would be lost and that the National€nge for not only the parliament but also, more particularly,
Competition Council would recommend that should thisth® government.
legislation not be passed by the parliament. | think that both  Previous governments have heard the same threats from
the Treasurer and the Minister for Industrial Relations shouldhe National Competition Council and have been able
be condemned—not only by members in this chamber buguccessfully to negotiate and protect the state’s finances
also by members in the House of Assembly—for makingwithout any penalty accruing on this issue of shop trading
untrue statements in relation to the letter from the Nationahours. One does not justimmediately roll over and have one’s
Competition Council. tummy tickled by the National Competition Council, as the
The final point | make about the letter is that | think the Treasurer seems to be doing. One, of course, gives appropri-
Treasurer has been endeavouring to play a game in relatigi#e recognition in terms of its authority and power to
to the use of the National Competition Council to assist théecommend to the federal government but, ultimately,
government in this argument. However, | suspect that, agovernments need to make decisions in the public interest, as,
inexperienced as he is, the Treasurer has a tiger by the tdildeed, is allowed under the National Competition Policy
and he will not know where he is going to end up. | justframework and, having made them, will need to abide by
highlight to government members what the President of théhose decisions and accept whatever consequences might
National Competition Council said. He noted that the secon@nsue as a result of those decisions.
reading explanation made a commitment to undertake further With those remarks, | indicate my support for the second
action to streamline South Australia’s complex system ofeading and what | understand, given the views of members
exemptions. in this chamber, will be a reference to a select committee.
I know that the government and the minister have beei\gain, as the Hon. Mr Lawson has indicated, we give our
saying to all involved, ‘Look, we will institute these actions commitment that a speedy and targeted select committee will
if they go through. We will let them settle down. We will report back to enable consideration by this council in the first
review them further down the track and we will not be takingsitting week that we return in October.
any immediate or precipitate action in relation to further
flexibility of trading laws in South Australia. But the TheHon. J. GAZZOLA secured the adjournment of the
President of the National Competition Council says, ‘We notelebate.
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AIR TRANSPORT (ROUTE LICENSING- intended, of course, to operate against the public interest.
PASSENGER SERVICES) BILL Read together, clauses 4 and 5 enable the minister to consider
and balance all of the relevant factors when weighing up
In committee. whether to declare a route or, having made a declaration,
(Continued from 26 August. Page 820.) making subsequent decisions on route licences. She then
asked:
Clause 2.

6. How does the minister intend to give importance, or
TheHon. T.G. ROBERTS: | thank honourable members prominence, to all these various areas? What will guide him in terms

for their cooperation to get to this stage and for being flexiblef all the matters—and there are many—plus his flexibility, or the
in their approach to dealing with this bill. | provide the Provision for the minister to add subjective measures? How will he

. . : ive weight to these various provisions in the bill that he must take
following responses to the questions that were raised by thgs account?. . Effectively, | wish to know whether these items

Hon. Diana Laidlaw in her contribution. Her first question provided in clauses 4 and 5, and the subjective matters, will be given
was: a weighting formula and, if so, what weight will be given to each

- . . . category? In terms of the transparency of these assessments for
1. I'wish to know the timetable for the proclamation of this bill. declaring routes, will this weighting category be made publicly

Itis intended that the bill be proclaimed as soon as possiblavailable at the time the minister is calling for the tenders, or in terms
after receiving assent, and it is anticipated that could occu@f the annual report, which I note in clause 19 the minister must
as early as September 2002. She then asked: provide to the parliament in terms of the operation of this act?

2. Has the minister at this stage received any informal or formalt iS not intended that the various factors in clauses 4 and 5,
proposals from air operators indicating the routes in which theyembodied in a formula, will be subject to any particular
would be interested and which would give the minister encourageweighting. This bill has, quite deliberately, been framed to
ment to declare as routes for restricted access? give a minister an ability to respond to situations as they arise
The government does not have either informal or formahnd to respond to changing circumstances over time. The
proposals under consideration. However, the minister isurrent market situation is uncertain and volatile. Our goal is
aware of efforts to attract an operator for the Cleve-Wudinnao be able to respond appropriately. Set formulae and
route. weightings would only serve to decrease that flexibility.

I would like to add some comments on a personal level. With respect to ensuring transparency and accountability,
When recently travelling to Wudinna, | had to fly to Cedunathe bill provides in clause 19 for an annual report to the
and hire a vehicle to travel from Ceduna to Wudinna, whictparliament, as noted by the Hon. Diana Laidlaw. A number
added two hours to the trip, and another two hours back. S@f other clauses in the bill seek to ensure that the public and
the inconvenience suffered by people in regional areas isir service operators in particular have access to relevant
considerable. | am sure that the charter aircraft business haormation. Clause 5 requires that at the time of declaring
picked up considerably at the expense of those companiesroute the minister give notice with information on, amongst
that previously operated such routes. Consideration would ksther things, the number of route service licences that are
given to some negotiations in relation to those routes that davailable and information on any conditions that may be fixed
not have a regular airline service. Her next question was: in relation to a route licence.

3. Has the government an agenda in mind as to which routes the Clause 13 of the bill stipulates that the minister must

minister will declare? If so, what is that agenda? report to parliament within 12 days on each route service
There is no planned agenda for declaring routes at this stagézence that has been awarded. In addition, clause 7(6)
She then asked: provides that an applicant who has not been granted a route

4. If there is no agenda, is the government prepared to work witf$€rVice licence may seek a written statement of the minister's
local government, regional development boards and air operators te€asons for his decision. Between them, these clauses provide
develop such an agenda and, in each instance, a timetable for taenple accountability in the operation of the legislation. The
calling of expressions of interest and tenders for the operation ofjon. Ms Laidlaw then asked:
these restricted route services?

. L . . . 7. | wish to ask, reinforcing the matters | raised in my second
Itis not the government's intention to actively establish aneaging contribution why the minister and the government, knowing
agenda or timetable for the declaration or licensing of aithe experiences in Queensland and Western Australia and knowing
service routes. The government’s intention in bringingf[he increase of money that both governments this financial year have
forward this legislation is to be in a position to act should thi;vested in increased subsidies for restricted access services in those

d ari Tt tivel te int tion in th K abor-held states, have chosen not specifically to make provision for
need arise, not to actively promote intervention In the Marked psidy in this bill, a measure which the minister need not provide
for air services. Having said that, the government will,put must at least consider?

however, be willing to work with local government, regional
development boards or air service operators who believe thB

provisions in this legislation are necessary to secure a

s has been previously stated, the government does not
i lieve that providing financial assistance to commercial
. . g . irlines is an appropriate role for the government. However—
serKV|g§s for their communities. The Hon. Ms Laidlaw then, 4 this is the purpose of the bill—the government may
asked. . ~intervene usefully to bring more stability and increased
e i;stf;ﬁgifr?é% Vé?:&éce) isﬁ]tf;glgt;g:]stg \t/\(]féy,piggg%\évgactrﬁg‘r’i'acﬁoperator confidence by declaring routes and issuing single
addition to all the matters that are listed in clause 5 of the goveran(?rator _Ilce_nces. If the government were '.[0 change_ Its
ment bill under the heading of ‘Declared Routes’. policy, this bill does not prevent financial assistance being
Clause 4 of the bill seeks to ensure that the promotion o?gﬁg?gi'e g%vgg\ggi'lta%lsggfﬁln&t f&iﬁ;ﬁ'sgﬁéﬁﬁgﬁagzﬂz(?at
competition in air services and the avoidance of monopolie§ ) )

is promoted to the greatest extent poss|b|e and South 8. 1 repeat a matter that | raised in the second reading debate,
P T - i’ namely, | note that the enabling provisions for a route service access
Au§tralla, like a.II. other .Ju”Sd'Ct'onS’ IS commltteq t(.) a regime in Queensland and Western Australia are incorporated in
national competition policy and must meet its obligationsymbrella acts. . The point | make here is that the states that provide
under the NCP agreements. These obligations are natsubsidy have acts that are relevant not just to air transport but to
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all transport in their state, including regional transport, and providetiave some misgivings about the government not weighting
for subsidies as required for all modes of transport to remotesome of the factors that the minister will be taking into
communities. . . account in certain circumstances, because it will be very hard
It is not the government's intention to offer subsidies forfor us to judge why some approaches have not been accepted,
commercial air services. The development of umbrellavhen we know that applications have been made or interest
legislation would be a major undertaking and would not, ofexpressed to the minister. However, those issues can be dealt
itself, influence the government’s policy on subsidies. Somgyith at some other time and are not a reason for holding up
consideration was given to inserting the air service routehe bill at this time.
licensing scheme in the Passenger Transport Act 1994. TheHon. T.G. ROBERTS: | thank the honourable
Advice at that time was that the government's goals for routgnember for that. | know that there may be some cases where
licensing could not easily be accommodated in the Passenggpplications have been made for route licensing but were not
Transport Act—at least, no doubt, without significanttaken up by the applicants themselves, on the basis that they
amendments to the act. were not secure in their own knowledge in relation to the
As it has been our intention to legislate quickly to ensurepotential—
that the government is in a position to take action should it TheHon. Diana Laidlaw: Are you referring to a specific
need to do so, separate legislation has been drafted. So, thgite?
need for the legislation has come at a particularly difficult  TheHon. T.G. ROBERTS: No. | am just generally
time, with South Australia being caught like other statessaying that | can understand the concerns that you have in
September 11 had some impact on regional services buélation to the weighting and the approaches that perhaps
probably not as much as the collapse of Ansett and Kendelhave been made by applicants for route licensing support, and
So we have had those complicating facts, plus the tragedy @fssistance to areas. Wudinna is probably a good example
Whyalla Airlines, which | think has had some impact on thewhere a trial period was set for—

numbers of people travelling. Fortunately for the former  TheHon. Diana Laidlaw: By the former government,

Whyalla Airline service, things seem to be coming to awith a subsidy.

conclusion that will not add to the tragedy that already exists TheHon. T.G. ROBERTS: Yes. It was not successful.

but will hopefully ease the minds of a lot of people in relationThe numbers of people who were expected to use the flights

to their responsibilities. were not apparent. If the subsidy had been maintained or
In relation to our remote and regional areas in particularincreased, perhaps an airline would have been interested in

South Australia has probably felt the impact of airlinejt. The legislation does not rule that out and those negotia-

restructuring more than any other state. We just do not haugons can continue. But, as | said, there are some restrictions

the numbers of people travelling. The numbers were startin relation to the subsidy that has been offered.

to build up because alot of travellers were choosing to fly as  The Hon. DIANA LAIDLAW: | failed to acknowledge

a matter of convenience, but | suspect that many people ajg my earlier remarks that | am pleased to have received the

now driving where they used to fly— reassurance on record that the bill, when assented to and
The Hon. Diana Laidlaw: Or not travelling. proclaimed, does not prevent the government—of any

TheHon. T.G. ROBERTS: —or perhaps nottravelling, persuasion at any time—offering financial assistance if
or getting more services locally rather than from a distancerequired.

I have personally observed that many regional flights— Clause passed.

particularly air cargo—are being done by charter. | suspect Remaining clauses (3 to 26) and title passed.

that |f we had a |00k at the Chal’tel‘ hOUI‘S f|OWI’] by the Chal‘tel’ B||| reported W|th0ut amendment; Committee's report
companies, including the use of charter airlines by memberggopted.

of parliament for particular travel and committee work, we  gj|| read a third time and passed.

would find that there has been a considerable increase in the

use of these flights. | hope that the answers | have supplied ESSENTIAL SERVICES COMMISSION BILL

are satisfactory. | am winging this bill in the hope that the

consensus that we have will enable us to get all stages In committee.

through rapidly. Clause 1.

TheHon. DIANA LAIDLAW: | would like to thank the TheHon. P. HOLL OWAY: | refer to questions asked by
minister in this place and the staff and officers working forthe Hon. Robert Lucas during the committee stage yesterday.
the Minister for Transport for not only the speed but theln relation to question regarding whether the government had
thoroughness of the answers provided to me. Certainly, as fasked the ACCC as well as NECA to investigate and rule on
as | am concerned | do not have further questions, at thithe structure and operations of local generators, | provide the
stage, on any clause of the bill, and | am happy to see it pagsllowing answer.
through all stages. The structure and operation of all generators within the

I just make one brief comment, and it is a matter that | willNational Electricity Market remains a significant concern for
take up at a later stage with the Minister for Transport, thehe government. Our concern is not confined to the local
Local Government Association or the regional developmengenerators. The Minister for Energy continues to work
boards. My concern is that the minister has effectivelyclosely with the other jurisdictions through the National
outlined an approach where the government will be simplyElectricity Market Ministers Forum to ensure that a national
responding to circumstances, rather than seeking a geneglicy approach is adopted in relation to this important issue.
expression of interest for services, and then working througllso, the Minister for Energy has made submissions to the
those issues. ACCC on the inappropriate rebidding activities being

I would take a different approach in this matter but, if theundertaken by some generators. Once again, this concern is
government wants to just sit back and wait, | regret that andot confined to local generators. It is the government’s view
I will be taking the issue further with other players. | alsothat our previously expressed concern regarding the structure
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and operation of local generators could be better addressed | advise that, in relation to the AGL plant in Somertonin
by having the NEM ministers forum, NECA and the ACCC Victoria, NEMMCO advises that it has no further information
consider those issues in relation to all generators and not kig that contained in the Statement of Opportunities 2002, that
asking the ACCC and NECA to look at local generators inone unit was planned to be commissioned in June 2002 and
isolation from the national market. a second unit by August 2002, and that the other units are

In relation to the questions regarding whether the electriciplanned to be available by September and October 2002.
ty privatisation contracts have been reviewed and whether tHédvice received from AGL is that one unit is commercially
government has decided to improve the standards for syste@perating now with a further unit to be operational by the end
maintenance contained in those contracts, | can provide tH¥ September 2002. The remaining two units are expected to
following answer. A cabinet subcommittee has been estatpe operational by the coming summer. Each unit has a
lished to review every privatisation, lease or outsourcingiominal 35 MW capacity, resulting in a combined capacity
contract signed by the former Liberal government to makef around 140 MW. In relation to the Valley Power plantin
sure that every clause and every contracted promise is beifctoria, the 300 MW plant was officially opened on
adhered to and delivered. The subcommittee’s review of thé August 2002 and NEMMCO advises that all six units are
electricity privatisation contracts has not been completed. fully operational.

Improving the standards for system maintenance willbe 2. Has the 220 MW of peaking capacity in South
achieved through the generation, transmission and distribitustralia—that is, both the AGL and Origin plants—
tion licensing conditions imposed by the regulator under thgproceeded and is it operational?

Electricity Act. The Electricity (Miscellaneous) Amendment ~ Certainly the plants are operational, but perhaps the
Bill introduces new requirements for generators and operatotgader’s question relates to the 220 MW. In response, | advise
of the transmission and distribution networks in clauses 9 anthat, in relation to the AGL plant at Hallett, five units are
10 respectively to include in their safety and technicalcommercially operating now with a combined capacity of
management plans provisions dealing with reliability and@0 MW. The advice received from AGL is that the remaining
maintenance. units will be up and running before the coming summer and

In relation to the question regarding what action thecurrently are in varying stages of refurbishment. This will
regulator has taken of his volition in relation to seeking@chieve acombined rating of 180 MW in summer (220 MW
pricing information and contractual information from Winter rating). The Origin quarantine plant (905 MW) has
retailers, | can provide the following answer. The Independbeen commissioned and therefore is operational.
ent Regulator, Lew Owens, has advised that, in the lead-up 3. Does the government agree with the view that energy
to full retail competition, utilising his power to monitor the will be flowing from Murraylink this month or next month—
electricity industry and recognising that the pricing justifica-200 MW of additional capacity?
tion process was likely to be introduced, he has been My replyisthat NEMMCO has advised that information
collecting pricing and contractual information for somereceived from Murraylink indicates that it is scheduled to
months. He has also developed a discussion paper thathegin transfer of power from next Monday, 2 September
being used as a basis for continuing consultation with th@002. It is understood that the first active power flows will
electricity industry. begin at 20 MW, building rapidly in steps over the following

In relation to the questions regarding whether theseven days to 200 MW, as part of its commissioning pro-
SNOVIC 400 MW interconnector capacity project is on track,gram. Itis further understood that energising of high voltage
when it might be operational and what action the regulatoequipment at the Red Cliffs converter station in Victoria was
has taken of his volition, | can provide the following answer.successfully completed last week, with the energisation of the
Both the SNI and SNOVIC (augmentation to the Snowy toBerri converter station in the South Australian Riverland
Victoria interconnector designed to increase transfer capabilsontinuing this week.
ty of 400 MW at a cost of $44 million) proposals were  According to the recent NEMMCO Statement of Oppor-
approved by NEMMCO on 6 December 2001 with SNOVIC tunities 2002 (released on 31 July this year), Murraylink was
expected to be on line by summer 2002-03. On Fridaynitially thought to have the potential to increase total supply
23 August, NEMMCO advised the market that, on Fridaycapacity and therefore improve the reserve situation over the
16 August 2002, it and the IRPC had received formal advic@ext few years. However further analysis, conducted as part
of VENCorp’s intention to perform inter-regional testing on of the assessments of the SNI and SNOVIC 400 inter-
the SNOVIC upgrade. connector projects, has shown that at times of peak summer

The proponent of SNOVIC, VENCorp, has advised thatoading, even without SNI being present, the additional
it has scheduled construction to be completed by 1 Decembeggpacity into the combined regions of Victoria and South
2002. Performance testing is scheduled to begin at this tim@ustralia will be negligible.
with the aim of achieving the 1 900 MW summerimportinto 4. In relation to AGL and Origin, the high capacity
Victoria from New South Wales/Snowy at the earliest timeoutlook scenario that IES looked at was 420 MW of peaking
and preferably prior to the end of December 2002. Theapacity in South Australia—AGL and Origin. My dim
objective is to complete testing prior to the summer peak loadecollection is that this was probably an increase in the Origin

period in Victoria and South Australia. project, but | seek advice from the minister in relation to that
I now provide replies to the Leader of the Opposition’smatter.
questions regarding the following matters: My response is that Intelligent Energy Systems (IES)

1. Can the minister or his advisers provide informationbased their study of future prices on three South Australian
as to whether the 450 MW gas turbine capacity, which wasapacity assumptions. All these assumptions included
assumed to be developed in Victoria (which, for the benefi#50 MW of additional capacity to be installed in Victoria
of the advisers, was 300 MW at Edison Mission and 150 MW300 MW Edison Mission and 150 MW AGL). The capacity
at AGL) has proceeded and is operational? assumptions for South Australia are outlined below:
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Low SA capacity outlook: the South Australian market. The leader asked a number of
220 MW of peaking open cycle gas turbine (OCGT)other questions. In relation to clause 23 of the Essential
in South Australia (AGL and Origin) Services Commission Bill and the suggested implications on

Medium SA capacity outlook: the independence of the Regulator, section 18 of the Inde-
220 MW of peaking open cycle gas turbine in Southpendent Industry Regulator Act 1999 currently provides as
Australia (AGL and Origin) follows:

Murraylink (providing 200 MW of capacity) (1) The Industry Regulator must from time to time prepare and

High SA capacity outlook: submit to the minister a budget showing estimates of the Industry

; ine Regulator’s receipts and expenditures for the next financial year or
iﬁgﬁgﬁ?&%ﬁﬁ'ﬂ?gﬁgﬂlfyde gas turbine in SOUthfor some period determined by the minister.

(2) The budget must conform with any requirements of the

Murraylink (providing 200_ M_W of capacity) ~ minister as to its form and the information it is to contain.
400 MW Snowy to Victoria interconnector capacity  (3) The minister may approve a budget submitted under this
increase. section with or without modification.

Members interjecting: The ESC Bill now includes a specific requirement to include

The CHAIRMAN: Order! There is too much audible the major projects, goals and priorities of the commission.
conversation, and neither the Leader of the Opposition norinder any circumstances, and consistent with past practice,
can hear the minister. the Regulator relates expenditure to specific projects to be

TheHon. P. HOLLOWAY: Accordingly, the increased undertaken in his budget material. In this regard there will be
assumption from 220 MW newly installed capacity in Southno change. Hence the concerns raised in the question will
Australia to 420 MW appears to be due to extra capacithave also applied under the provisions currently contained in
being assumed to come on line from AGL and/or Origin. the IIR Act, that is, the budget and related project could

5. I refer to the prices that were quoted in the IES reporpotentially be modified by the minister. | am not aware that
to the former government—and | am going on memory herethis has ever occurred.

I quoted from the second reading, and | think it was $45, $58 The principal change proposed in the ESC Bill is a
and $78. | raised the issue that the NECA prices that I pulledpecific requirement to indicate the goals and priorities of the
off the NECA web site were a different price series to theregulator over the year in the plan. It is reasonable and it is
price series that IES had used for the former cabinet. | Se%rtaimy not intrusive for the government to ask the Regula-
advice from the minister as to whether his advisers have somgr to propose performance criteria to be included in the
apples and apples figures, if | can put it that way, that theyudget and business plan. It is simply good governance. The
could bring back in relation to the most recent NECA pricesgssential Services Commission will continue to provide an
perhaps on an average, that existed here for the laghnual report to the minister, and this will continue to be laid
12 months. I think | quoted those figures. before both houses of parliament, as is currently the case.

The leader then asked: is it possible to do an apples and The Regulator might determine that it is valuable to report
apples comparison with the figures that IES has producedgyainst his performance plan in the annual report. The
The information | am supplied with is that average spot pricegjovernment believes that this is a transparent process that
in the National Electricity Market can be measured througtprovides a distinctimprovement over the current governance
the use of a time-weighted average price or a load-weightegyrangements. The Regulator was consulted extensively on
average price. The time-weighted average price is a sSimpi@e pill and did not raise any concerns over this provision at
average of the sum of the prices in the individual 30-minutgnhe time. Having raised the issue again with the Regulator
trading interval, divided by the number of intervals. The loaday, he did state that he would of course be concerned at
weighted average weights the price of each 30-minute tradingny attempt by a minister to limit his regulatory functions.

interval by the demand for that interval. Accordingly, load- However, he noted that a minister cannot direct him on the
weighted averages are believed to more accurately reflect tigercise of his powers.

real price outcome on the South Australian wholesale market. | aation to the coordination agreement question, |

Based on the capacity assumptions discussed here, IEgise that the use of the word ‘direct’ might have led to this
developed estimates of future pool prices in South Australigyisinterpretation. The intent of the provision is that this is a
for the 2003 calendar year. It is understood that these ai@tter that is to be determined by the commission. That is,
time-weighted prices. | seek leave to incorporatdamsard ¢ ofter 90 days the two parties fail to negotiate a commercial
a table that demonstrates the IES-developed estimates Qi gination agreement, the commission can deem a contract
future pool prices in South Australia for the 2003 calendagy, exist hetween the two parties. The terms and conditions of
year. this contract would be binding on both parties. Therefore,

Leave granted. deeming it to exist and making a ‘direction’ on both parties

Scenario Average Annual  js unnecessary. Once the deemed agreement is in place, it is
Spot Price /MWh 5 to the two parties to negotiate any further changes in their

['é’wdg‘,’fgpprgﬁfg scenario 5484 own time frame. Clearly, the ESC woul_d be emp_owered to
Low SA capacity scenario—hot summer 51 vary such a contract at a future time by dint of section 23(5b).
Medium SA capacity scenario 40 The retailer or distributor can continue to seek to vary the
Medium SA capacity scenario—hot summer 45 contract through commercial negotiation at any time. The
High SA capacity scenario 36 purpose of the provision is to ensure that a basic coordination

TheHon. P. HOLLOWAY: In terms of a comparison, agreementis in place in a timely manner and not to impede
the time-weighted average price for the 12 months fronthe commercial negotiations between the parties. In relation
18 August 2001 to 18 August 2002 is $34/MWh. However,to the question about the consultants appointed by the
as noted previously, the time-weighted average is noRegulator, the Independent Regulator has advised that he has
considered to be a true reflection of the real price outcome oangaged the following consultants to assist with the pricing
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justification process: IES (Intelligent Energy Systems); CRAfrom the other two industries; or, in those cases, are they
(Charles River Australia); and MCCA (Mal Campbell being picked up by the taxpayer?
Consulting Associates). The Independent Regulator has also TheHon. P. HOLL OWAY: | am advised that it has not
advised that he will be in a position to release a report on thget been fully resolved.
work undertaken by these consultants in early September The Hon, R.I. LUCAS: Let us take them separately. In
2002. The consultants have been engaged on standaiation to rail services, is there any recovery, either from the
contractual terms, and these contractual details will be madgorthern Territory government or industry in some way? If
available publicly in accordance with the State Supply ACtnot, has the Independent Regulator worked out the costs of
as is the current practice of the South Australian IndependeRs regulatory oversight at the moment, and is that being
Industry Regulator. currently subsidised by the taxpayer through Treasury
In relation to the question about whether any advice wag|location?
sought from any legal adviser other than crown law interms  The Hon, P. HOLLOWAY: Obviously, that is a matter
Treasury and Finance did not seek legal advice other thagsking about what was happening in the Northern Territory.
from the Crown Solicitor’s Office. | believe that that answers| am sure that the Industry Regulator—I know from my
adequately the questions that were raised by the leadgpservations of the job he has done over the past few years—
yesterday. | know that the Hon. Terry Cameron and SOmg ye|| aware of what is happening around the country. The
other members are not here today for the debate. Howevgggylators have regular meetings, and | am sure that he is
if there are any other issues that we could deal with undegeeping up with that. The honourable member will have to

clause 1, | would be pleased to address them now so that Wik him about information he is aware of in relation to what
can expedite consideration of this bill over the remaininghappens interstate.

days of this week. TheHon. R.I. LUCAS: The reason | raised the Northern
TheHon. R.I.LUCAS: I thank the Leader of the Govern- Territory is that the Independent Regulator had a view, with
ment or, more particularly, the officers advising him at theyyhich | was sympathetic, that, in relation to rail services
moment, for the work they have undertaken since midnighgeing regulated, there was cost responsibility for the Northern
last night and today. That will certainly assist the committeererritory government, as well as the South Australian
stage of the debate. At the end of last evening’s proceedinggvernment. It does tie into the Adelaide to Darwin railway.
I was prepared to move on to a clause-by-clause discussi@hyt of the argument was that the Northern Territory govern-
of this bill and the next one but, as the leader has jusfnent in some way should be making some contribution,
outlined, we are a sadly depleted lot in the chamber thigogether, possibly, with industry in relation to it. If the advice
afternoon, with three or four key members unable to partiCipyailable to the government at the moment is that that will
pate either this afternoon or this evening because of ill healthhaye to be taken on notice, | am happy to accept that.
Therefore, | have offered, and I think that the leader, from 1o Hon. P HOL L OWAY: My advice is that it has been
what he has just said, has agreed, subject to your willingnesgy, nq5ing problem. Perhaps we can get more information.
Mr Chairman, for us to continue the process that we starte bviously, it is a matter which has some history and which

last night. _ _ _is considerably detailed. | am not sure whether we will be

I will refer to particular questions that | have on specific gple to get that advice before the bill needs to pass through,
clauses in both bills during this debate on clause 1. That wayyt possibly we can respond to the leader at some later date.
the leader and | can resolve most of the issues, although e Hon. RI. LUCAS: These two issues do not impact

probably not all, that we need to resolve and then, when thg, the opposition’s position on the legislation in terms of
other members return for the committee stage, we can sQffnether or not it supports it, but | think it is important

them out in their respective clauses, if that is what is requireq,sormation in which a number of members would be

With your agreement, Mr Chairman, | think the leader and literested. | am happy to accept that undertaking. Similarly,
are happy. in relation to maritime services, that is, whether there has
The CHAIRMAN: We will proceed on that basis. been progress by the Independent Regulator in terms of cost
TheHon.R.I.LUCAS: In relation to the Essential recovery;and, if so, what progress has been made. There are
Services Commission Bill, clause 3 under the definition ofsimilar questions in relation to rail services.
‘essential services’ incorporates the existing responsibilities  Clause 6 provides one new objective for the Essential
in terms of maritime services and rail services and adds to gervices Commission. Again, | repeat the opposition’s
what was inten_ded in relation to gas services and water angbsition, which was put by the shadow minister in another
sewerage services. place, that this Essential Services Commission is a rebadged
My question is in relation to maritime services and railIndependent Industry Regulator, and there is significant
services. Has the Independent Regulator resolved the issaerrespondence between this bill and the Independent
of cost recovery to his satisfaction in relation to the work thatindustry Regulator Act. In relation to the objectives, one new
he and his officers currently undertake for those two services@bjective is to promote consistency in regulation with other
One of the issues that the Independent Regulator discusspatisdictions. | think either the minister, or the Minister for
with me was that, clearly, it was unfair that the licence fee€nergy in another place, highlighted at the national ministers’
for the electricity industry would subsidise in any way theforum that there has been support by the South Australian
cost of regulatory oversight of rail services or maritimegovernment for considering the possibility of a single national
services, for example. Certainly, with my agreement theegulator. Is the minister able to provide any detail as to what
Independent Regulator discussed the issue with me, and | attme South Australian government is prepared to consider in
sure there was agreement before the government changed ttexins of a single national regulator? At the national industry
he move down that particular path. Has that been satisfactofievel, a number of models have been floated by people
ly resolved, and are all the costs being recovered in some wayanting to reduce the extent of regulatory overlap.
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I guess the simpler model has been some sort of bringing (1) the Industry Regulator may make a determination regulating
together of sections of the ACCC and sections of NECA and?rices, conditions relating to prices and price-fixing factors for—
referring to that as a single national regulator. There have (@) the sale and supply of ﬁi'ec”'c'ty.g’ d”OI“'CO“teStab'e
been more radical models where the notion of having state- Cusmme_rs .Or Cusu_)merls of & prescribed class.
based regulators, such as the Independent Regulator in So&R: under the existing legislation the government could have
Australia, ought to be replaced by a single national regulatoHSEd that legislation to prescribe a class of customers—that
with all the powers that we are looking at here, and maybés: franche 5 customers—and the Industry Regulator could
with state-based representatives coming from that, whichave used existing powers to commence the study into what
would be a much more radical model of a single nationafhe appropriate level of prices might be. Clause 15 of the
regulator and one which might not be supported by MrElectricity (Miscellaneous) Amendment Bill amends
Owens and local regulatory staff. When the government say&ection 35A, but it makes relatively minor changes to these
that it is prepared to look at a single national regulator, haBOWers. In essence, the only changes that are made are to

it progressed its thinking as to which of the two models it is"ePlace non-contestable customers or customers of prescribed

is prepared to rule in or out? anew definition.of fsmall customers’, which the minister in
The Hon. P. HOLLOWAY: My advice is that the another place indicated broadly would be the tranche 5

ministerial forum is looking at this matter only in terms of the customers, anyway. What other changes to this price

national regulator for generation and transmission. It is nol{egula_ltl_on power IS the government |mplemen_t|n_g In th
looking at distribution and retail. It is looking into the electricity bill and the Essential Services Commission Bill~

possibility of some sort of national arrangement in relation , | e Hon. P.HOLL OWAY: Last night | referred to new

to regulating generation and transmission, but notdistributioﬂ'v'sIon 3,AA_—‘SpeC|aI provisions re]atmg to smal[
and retail. As | am advised, the position of the governmen?usmmers which was part of the electricity amendment bill.

; P ; ; The Hon. RUI. Lucas interjecting:
is to consider it at this stage. Obviously, a lot of work needs ) .
to be done before positions could be finalised in relation to. 1€ Hon. P. HOLLOWAY: Yes, this is new clause 17.

the matter. That is where discussions are at at the momen _ssentially, this determines who is regulated, how they are
regulated and when they are regulated. It inserts new

IonTz?aEz;g.;(I)' It_ tLrjlgtAt? t’\llg\lifv IS nOt.tT(e time to thlatve al ivision 3AA and new section 36AA. | am referring to page 7
9 u » but toriera quick comment. It WoulCy¢ 30 Electricity (Miscellaneous) Amendment Bill. That
seem to be an unusual notion to have a single nation ssentially defines small customers

regulator, in my view, on generation and transmission, but we TheHon. R.I. LUCAS: | understand that it defines small

will see how that particular debate develops. customers and the provisions that will relate to small
I refer to the powers of the Independent Industry Regulagystomers. Is the minister arguing that the Independent
tor under existing legislation. A number of clauses deal withregulator could not have started a process of collecting
this matter, including an amendment to section 35 of thgzformation from AGL and other customers for his pricing
Electricity Act. Why did the government decide not to getermination under section 35A of the Electricity Act?
proclaim a class of non-contestable customers from TheHon. P. HOLLOWAY: The Industry Regulator has
1 January—the remaining tranche S customers? Under the,ers under the current act to collect information. The
Independent Industry Regulator Act there is the power for theyestion really is: what would he have done with it? That is

government to proclaim a class of customers that would haghere these new arrangements are more specific, in prescrib-
allowed the Independent Industry Regulator to COMMENCR g how the information is applied and used.

work from 5 March if need be in relation to pricing issues. “TheHon. R.I. LUCAS: | can understand the latter part
Then the government, with the new Essential Servicegyhatthe minister has just said. The point | make on behalf
Commission Bill, could have provided further powers andys ihe opposition—and the minister does not appear to be
allowed the Independent Industry Regulator—then thejisagreeing—is that there was the capacity for the govern-
Essential Services Commssmner—to continue the task Withyant to utilise the Independent Industry Regulator Act. It
greater powers. Why did the government not allow this worky, ye 415 as though the minister is confirming that there is the
to commence in March when it had the existing power t,qyer for the Independent Industry Regulator to have started
proclaim a class of customers? this process. As the minister indicates, it is then a question of
TheHon. P. HOLLOWAY: The powers that will be what you do with the information. That is, indeed, the point
contained under the Essential Services Commission Bill aream making.
prescriptive as to how the Regulator would carry out the We have heard the Minister for Energy and others in
functions. As | understand it, under the old IIR Act there wereanother place saying that it is essential that this legislation
some general powers for the Regulator but they were ngjoes through so that this process can get under way because
prescriptive in terms of what he could do. It would be wrongof the tight time lines before January. The point the opposi-
to suggest that no work is being done. We covered this mattejon is making is that the government had the capacity in
last night. My understanding is that there has been consideftarch to utilise section 35A of the Independent Industry
able cooperation and voluntary agreement as one would hopgegulator Act and then at some stage, whether it be now or,
and expect in relation to this matter. So, of course, work hage would have argued, two or three months ago, to amend
been continuing on that basis. But the new act will prescribghe essential services commission legislation it was bringing
in much more detail the functions of the Regulator in thisin to provide the exact framework within which the Commis-
regard. sioner would operate to bring down his pricing determination.
TheHon. R.I. LUCAS: This is an important part of the The minister has now confirmed that for me, so | will not
committee stage of the debate. | refer the minister to segursue the matter any further.
tion 35 of the Electricity Act, under the heading ‘Price  Inrelation to ministerial responsibility, does the Independ-
regulation’, which provides: ent Industry Regulator report to the Minister for Energy? If
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that is the case, can the minister outline the reasons why it @istort it towards high cost peak loading generation, which,
the Minister for Energy, as opposed to the Treasurer? of course, appears to be one of the short-term operations. |

TheHon. P. HOLLOWAY: | am advised that the make those comments as someone who has been observing
Independent Industry Regulator reports to the Treasurer. the electricity market for some time, without having minister-

TheHon. R.I. LUCAS: Who was responsible for the ial responsibility for it. Clearly, these matters are all interre-
legislation in the House of Assembly—the Treasurer or théated. If one is to achieve long-term stability in investment,
Minister for Energy? | guess, in economic terms, it will be the average long run

TheHon. P. HOLLOWAY: The Minister for Energy costs or average long run benefits that the new proponents
clearly moved the bill. I am advised that the Treasurer isvould foresee that will be the basis on which they make their
responsible for the Essential Services Commission Bill, butlecision.
the Minister for Energy is responsible for the Electricity Act.  In relation to the specific instructions, | will see whether

TheHon. R.I. LUCAS: The minister has confirmed that the advisers have anything that they want to add. | think
the Independent Industry Regulator currently reports to thenembers can see that, under Part 2, there are the other items
Treasurer and not the Minister for Energy. that have to be balanced. The price of electricity is a balan-

TheHon. P. HOLLOWAY: Yes. cing act, and a number of factors have to be taken into

TheHon. R.I.LUCAS: Is it the intention that the consideration. If one looks at the objectives in clause 6(1)(b),
Essential Services Commissioner will also report to theone can see such things as the promotion of economic
Treasurer? efficiency; ensuring consumers benefit from competition and

TheHon. P. HOLLOWAY: Yes. efficiency; facilitating maintenance of the financial viability

TheHon. R.I. LUCAS: | refer to clause 6 of the bill. The of regulated industries and the incentive for long-term
first objective, clause 6(1)(a), provides that the commissioinvestment; promoting consistency in regulation with other
must have as its primary objective protection of the long-ternjurisdictions; preventing the misuse of monopoly or market
interests of South Australian consumers with respect to thpower; facilitating entry into relevant markets; and promoting
price, quality and reliability of essential services. In relationcompetitive and fair market conduct. | guess there are a
to the reasons for the drafting in respect of the long-terrmumber of objectives in that clause that, in a sense, require
interests (and, certainly, the opposition is not arguing againstome balance by the industry regulator, and he obviously has
the drafting, just seeking to understand its impact) of Soutlo take that into consideration. When he sets the price, he
Australian consumers with respect to price, is it a reasonablgbviously has to ensure that proper trade-offs are made
interpretation of this objective of the commission that, forbetween the various objectives.
example, the Commissioner, in his determination, is looking The CHAIRMAN: | remind the Leader of the Opposition
atthe long-term level of pricing as opposed to the short-ternand the Leader of the Government that there is an amendment
level of pricing? on file from the Hon. Mr Elliott in respect of this clause, and

An argument may well be that the long-term interests ofit is to insert a new paragraph (ai), ‘minimise social and
consumers, in terms of price, are protected by, for examplesnvironmental costs’. | understand that the Hon. Mr Elliott
perhaps short-term adjustments in price, which would attrads not here, and | know that we are not doing this step by step,
investment into generation and interconnection as a result diut | indicate that it is proposed to insert that new paragraph
increases in the short-term level in terms of price, and thait this point.
that generation would then assist the development of a TheHon. R.I. LUCAS: Mr Chairman, | thank you for
competitive market, which would, therefore, be a long-ternthat. | was only just made aware of that matter. | have not had
benefit in terms of price and, therefore, in terms of the longa chance to look at that amendment. | thank the leader for the
term interests of South Australian consumers? explanation and the undertaking to see whether further

This is a new provision and, clearly, a lot of thought hasinformation can be provided. As | said, this is an important
gone into the drafting of this primary objective. It has beenclause, because it gives the primary objective; it is a new
redrafted to say that this is the primary objective—that is, thg@rimary objective. As | said, the opposition is not disagreeing
long-term interests of South Australian consumers. Is that theith the notion of long-term interests. However, | think it is
thinking of the government in relation to this; that the long-important to outline that, obviously, the government has
term interests, in terms of price stability, may well mean thatirafted this measure in this way to allow the flexibility for the
the Commissioner would have to take into account short-terr@ommissioner, as he looks at pricing, potentially to say,
increases in price to help generate investment, as | hav®kay, the long-term interests will be served by a significant
outlined? price increase in the short term.’

TheHon. P. HOLLOWAY: | will obtain some advice This did not exist in the previous drafting; it is a new
in a moment in relation to the drafting instructions, and so onprovision that has been included. It has been included,
But, as someone who has had a long-term interest in electriadbviously, for a purpose. Whilst the other objectives are there
ty, l indicate that, clearly, price is a key component in relationthey are at a lower level of importance because this one is
to the long-term stability of the electricity system. | think we given primary objective status in terms of the future, and it
have all seen what has happened. One of the things that h@smportant in terms of the task this government is asking of
occurred (and | say this as an observer who is not the ministéhe Essential Services Commissioner. The government is
responsible for the system) is that we have seen, since tlubviously outlining a framework within which it expects the
development of the National Electricity Market, considerablecommissioner to operate, and that framework potentially does
investment in short-term, high priced peaking power. envisage the sorts of circumstances that | have just outlined.

| can remember making the comment with respect to bills TheHon. P. HOLL OWAY: Before we finish that point,
in the past that | always thought one of the true tests abouhe leader is trying to suggest that what we are doing is
whether or not this market ultimately would work was instructing the Essential Services Commissioner to increase
whether it would be able to deliver new base load plant, oelectricity services in the short term. | do not believe that is
whether the signals that this new market would give woulchecessarily the interpretation that comes out of clause 6(1)(a).
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Certainly, we must consider the overall stability of the supplyin electricity prices and, of course, the Treasurer has been the
of the electricity system, but it is a balance. We are asking thene telling us, ‘Yes, well, look, all that massive increase was
Essential Services Commissioner to balance up all of thesgecessary to bring forth supply security.’
factors with respect to the price, quality and reliability of  So, what the leader is accusing this government of is
essential services. essentially what happened over the past three or four years
The leader seems to be making the assumption that it is innder his government. One would hope that, with the new
the long-term interests of South Australia that we have shortneasures in place, there has been a sufficient price rise in
term price rises. | do not necessarily concede that that is trgJectricity over the past few years to ensure that long-term
case. | am giving my own personal view in relation to that. stability will be secured. | will obtain further advice in
TheHon. R.I. LUCAS: The minister is gracious enough elation to that specific clause and, given the time, provide
to indicate that that is his own personal view, and | accepthat to the honourable member at a later stage.
that. However, he has also acknowledged that he cannot rule TheHon. R.I. LUCAS: | had concerns about a number
out that the riding instructions that have been given to th&f issues in relation to the drafting but, for the life of me, |
commissioner—and these are new riding instructions—argannot understand why the government has specifically
such that the long-term issues must be taken into accourf€moved safety and supply as an objective of the Essential
The scenario | have outlined is entirely plausible, where th&ervices Commissioner. As | said, clearly, reliability, price
Commissioner, in looking at the long-term interests, would@nd quality issues are important but, as the lawyers will
need to see a significant increase in price in the short ternfnow, safety and supply add additional important elements
We have seen a significant investment in other electricityn terms of the objectives of the Independent Industry
markets internationally and, indeed, in Australia as a resufRegulator. I would be interested to know, as the minister

of significant price increases in the particular product, in thigakes further advice, whether the Independent Industry
case electricity. Regulator sought to remove these particular objectives from

That has a long-term beneficial effect, and the ministertN€ legislation. , . .
as | said, was gracious enough to indicate that he had a !f he did not, was this a decision of the government? If it
personal view, but it is not really his personal view thatWas a decision of the government, as opposed to the Industry
matters: it is what is in the legislation that will govern the R€gulator, why are we seeing these provisions removed? |
operations of the Essential Services Commissioner. This j@lacé on notice that, should there not be a satisfactory
an important clause, which has been drafted specifically anéeSPonse from the government, | would take up the issue with
one would assume, carefully by the government. It idhe shadow minister for energy who has carriage of th(_e bill
important that people understand the purpose and tH€ Se€ whether or not he would agree to the opposition’s
flexibility that has been put into this clause by the governmoving an amendment toensure thatcrltlcal issues of safety
ment for the work of the Commissioner. In relation to the@"d Supply continue to be objectives of the Independent

existing Independent Industry Regulator Act, the function of "dustry Regulator. ,
section 5(2)(f) is as follows: TheHon. P. HOLLOWAY: | take the point that the

leader is making. It is important. We will see whether that
revious clause has been elevated to the primary objective.
tis something we will look at and we will address it after the

I have a concern that in the redrafting the government haginner break. At this stage, | ask that progress be reported.
approved clause 6(1)(a), the objectives of which we have just progress reported; committee to sit again.

been talking about, which picks up the long-term interests in

to protect the interests of consumers with respect to reliability.
quality and safety of services and supply and regulated industrie

relation to quality and reliability. For some reason this [ Sitting suspended from 5.56 to 7.45 p.m.]
government has removed from the objectives of the Inde-
pendent Industry Regulator the critical issues of safety and FISHERIES (CONTRAVENTION OF

supply. | do not know why the government would remove CORRESPONDING LAWS) AMENDMENT BILL

those provisions at a time when, certainly from the opposi-

tion’s viewpoint, issues of safety and supply are important. The House of Assembly agreed to the bill without any
The Hon. P. HOLLOWAY: | thought that those matters amendment.

were the responsibility of the Technical Regulator, but | will

get some advice. While the advisers are looking into that™I SHERIES (VALIDATION OF ADMINISTRATIVE

matter, | just want to address the point that was made by the ACTS) BILL

leader earlier when he was trying to suggest that, under the S
new terms of this bill, the government is supporting short- The House of Assembly agreed to the bill without any

term price rises for electricity. If there are short-term rises inamendment.

electricity we all know why that will occur, and that will be STATUTES AMENDMENT (STRUCTURED
the structure of the electricity system which this government SETTLEMENTS) BILL
has inherited. There had already been huge price increases for

electricity under the leader. Adjourned debate on second reading.

Last year we had, on average, 30 per cent increases for (Continued from 26 August. Page 815.)
that tranche of customers below the 160 megawatt mark.
There were huge price increases for those people. It may well TheHon. P. HOLLOWAY (Minister for Agriculture,
be that already the price rises in the system are sufficient tbood and Fisheries): | thank honourable members for their
provide the long-term stability that is required. | think that is contribution to the debate. The Hon. Nick Xenophon, during
the whole point: some price increase may well be deemebis contribution, intimated that he would ask: will the
necessary by the regulator to secure the security of supplgminister undertake to provide feedback in terms of the
Under the previous government we saw a massive increaseimber of structured settlements over a 12-month period, and
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the nature of those settlements where possible, so that we can ESSENTIAL SERVICES COMMISSION BILL
get some measure of the effectiveness of the amendment? |
undertake to raise this matter with the Treasurer. However, In committee (resumed on motion).
of course, most cases settle out of court by an agreement (Continued from page 880.)
between the parties recorded, for example, in a deed of
release. The details of their settlement are not public; indeed Clause 1.
they may be confidential. | expect that out of court settle- TheHon. P. HOLLOWAY: Regarding the comments of
ments would continue to be the rule for structured settlementée leader just before the dinner adjournment, safety is a very
also. important issue, particularly in relation to electricity, but |
This may well mean that the statistics that we mightust wish to make the following comments. Clause 6(1)(a)
gather, for example from the court's records, would not beloes not include a reference to safety because it is not a
indicative of the uptake of these settlements and would ndfimary objective of the commission; it is the primary
form a sound basis for any conclusion to be drawn about th@bjective of the office of the Technical Regulator in electrici-
effectiveness of the amendment. The Hon. Robert Lawsofy @nd gas, and it is the subject of other safety legislation in
asked whether it is envisaged that the capacity to have §9ard to other industries. | could make the same comments
structured settlement will apply to judgments of the courtin relation to environmental and social issues which also
The intention is that the courts will be able to give judgmentdmPinge on the operation of regulated industries: they are
for periodic payments, but only by consent of the partiesimportant, but essentially they are the concern of other
This is not intended to be limited to the compromise of aduthorities or bodies. o .
minor's claim where a proposed settlement is approved by the The Essential Services Commission is an economic
court, but extends to any judgment for damages for bodilyegulator and will have regard to the costs of safety, environ-
injury where both parties are consenting to the judgmenthental and social legislation, and regulation, as it must, but
However, it is not intended that the court be able to imposén the context of whether the regulated industry has expended
a structured settlement without that consent. funds in meeting obligations in an efficient manner. The
The Hon. Angus Redford asked several questions of xisting in(_justry regulator act is a Ii@tle strange in that the
broad nature as to the anticipated uptake of structure ggulator is to have regard to the “interests o_f consumers
settlements and their likely effect on insurance premiums. HY/Ith respectto. . safety of services and supply in regulated
indicated that these questions may or may not be capable gtdustrles - Inthe firstinstance, consumers are only a subset
being answered with any definition and that he did not requir@' PErSons aff(_ected by s_afety issues in regulated industries.
answers prior to the passage of this bill. | indicate that I will\" the second instance, it is unclear as to how the Regulator

ask the Treasurer to respond to the honourable member §yfilS any obligation—or even if there is one. Given that
these matters. safety issues are managed by another agency, it is not clear

So, in conclusion, | again thank honourable members fo\fvhﬁ;[ 'fshuemargglrtlog;;hc?svzﬁréd ?;f((:eityalar(:ge\cl)iz.ibilit of the
their contribution to the debate on this bill. It is, of course, .. y, salety princip ponsibility
one of a package of bills dealing with thisxedproblem of ofgce of the Technical Rﬁgulator n tg:e eleﬁtrlut]}/ and hgas
Al industries. | guess we have a problem that, if we have
23822.: I%;”tlrt'\)(leilrn Isnlénigggn%?id thgptk the members of theIegislation which overlaps in relation to those industries, we
pport. run the risk of having some complications, but that should not

Bill read a second time. _ in any way be taken as saying that safety is not a prime
The Hon. CAROLINE SCHAEFER: Mr Pl’eSIdent, | concern in relation to th|S industry_

draw your attention to the state of the council. TheHon.R.I.LUCAS: What is the government's
A quorum having been formed: response to the rationale for dropping supply as an objective
In committee. of the Regulator?
Clause 1. TheHon. P. HOLLOWAY: For the benefit of the

The Hon. R.D. LAWSON: | indicate my support for this council, let me read out what th_e previous function sai(_j.
bill. I note from the minister’s reply that certain information Paragraph (f) was ‘to promote the interests of consumers with
sought by members, in particular by the Hon. Nick€SPectto reliability, qt.Jah’ty and safety of services and supply
Xenophon, will be answered in due course by the TreasurefNd regulated industries’. One point that needs to be made is
Several questions raised by the Hon. Angus Redford wilat, as we are now setting up an Essential Services Commis-
similarly be responded to by the Treasurer. | am sure thosglO™: it does have functions in a broader range of areas than
honourable members look forward to those responses, whidh€ initial Industry Regulator had. There is a significant range
| ask the Treasurer to put on the public record in some wayP! those industries. Supply, of course, is specifically an
because this is a reform measure which, in the fullness dtlectricity function. If one looks at the primary objectives, the
time, will be judged for its effectiveness, and the responseill Provides:
of the Treasurer will be important for that purpose. of goﬁ ﬁSAIaSS gg?aﬁycggisggvg g@}%cgggp(gé?fol%r;%éergb g}}g%ﬁg

TheHon. P. HOLLOWAY: | understand the point the i : " ’
honourable member is making and, as | indicated during mre“abmty of essential services.

second reading response, those matters will be referred on {g2SMuch as ‘essential services’ refers to electricity, | would
the Treasurer for his reply’/ have thought that quality and reliability in particular would

cover those matters that might normally be considered to be
Clause passed.

~ . supply.
Remaining clauses (2 to 6) and title passed. TheHon. R.l. LUCAS: Might | say, no way in the world!
Bill reported without amendment; committee’s reportThe word ‘supply’ was deliberately placed in the legislation.
adopted. The issue of supply for consumers is a critical issue. The

Bill read a third time and passed. former opposition spent 2% years criticising the government
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about issues of supply and criticising the government in TheHon. R.I. LUCAS: The opposition and the govern-
relation in some cases— ment will have to agree to disagree on this. It is the signifi-
TheHon. P. Holloway: They're in other parts of the act. cant removal of an objective and something on which |
TheHon. R.I.LUCAS: No, what | am saying is that strongly disagree with the Leader of the Government. If one
these were important issues that the then opposition maiman summarise the reasons why safety has been removed—
tained on behalf of consumers, it said. | am sure that thagain, an extraordinary removal—the minister’s response was
opposition members were not playing politics: they werethat that was the role of the Technical Regulator. Clauses 9
obviously making representations to the government omand 10 of the Electricity (Miscellaneous) Amendment Bill
behalf of consumers. Issues of supply to consumers aimend sections 22 and 23 of the principal act. To refresh the
electricity was an important issue to them, even when ominister’s memory in relation to this, these clauses give the
occasion, as you would know, Mr Chairman, supply had beeimdustry Regulator the power to issue licences subject to
interrupted not because of any decision of the government bwairious conditions determined by the Industry Regulator.
because of Victorian power unions pulling the plug on the One of the conditions is that it requires the electricity
interconnector supplying power to South Australia. entity to prepare and periodically revise a safety and technical
Putting that specific issue aside, | am frankly amazed anhanagement plan dealing with matters prescribed by
the response from the leader of the government. He seems segulation to obtain the approval of the Industry Regulator
sanguine about having deliberately removed, as an objectiand which may be given by the Industry Regulator only on
of the regulator of the Essential Services Commission, anghe recommendation of the Technical Regulator to the plan
reference to the issue of supply of electricity and is arguingnd any revision and to comply with the plan as approved
that quality, price and reliability are sufficient. That was notfrom time to time, and to audit from time to time the entity’s
the advice provided to the former government in relation tacompliance with the plan and report the results of those audits
the drafting of the legislation, and safety and supply wereo the Technical Regulator. The Electricity Act gives the
critical issues to the former government. Independent Industry Regulator the specific power to monitor
TheHon. Diana Laidlaw: Certainly are to the consumers. the electricity company’s compliance with its safety plan and
TheHon. R.I. LUCAS: And to the consumers, as my to report the results of those audits to the Technical Regula-
colleague says, and | will return to safety in a moment. Butor. | invite the minister to reconcile his earlier explanation
| am amazed that the leader of the government is arguing ahat the Industry Regulator has no role in relation to safety
behalf of the new government that, as a deliberate policyissues, that is, with the Technical Regulator, with sections 22
taking safety and supply out of the objectives of the legislaand 23 of the Electricity Act, which are not changed by way
tion is something that we should not be concerned about oof this bill in relation to this issue.
behalf of consumers. The opposition is not arguing the issue TheHon. P. HOLL OWAY: | do not believe that | said
in relation to whether or not it is a primary objective. Itis not that the Essential Services Commissioner has no role in
even a secondary objective in relation to the functions or theelation to safety. Quite clearly, that is not the case. We are
objectives of the Essential Services Commission. The wholgalking about the actual role of the Essential Services
purpose, one would have thought, of rebadging this body aSommissioner. Clearly, the Technical Regulator’s primary
the Essential Services Commission, is not just about price bgijective is to look at the safety of systems. The Essential
about certainty of supply, and reliability and quality are otherServices Commissioner will be heavily reliant on the advice,
issues that are also important. | invite the leader to reflect onwould imagine, of the Technical Regulator. | come back to
his first answer and perhaps provide further information tahe point that the leader is skipping over. The current
the parliament to justify why they have specifically excluded,ndependent Industry Regulator Act does not list objectives:
by deliberate choice, issues of supply from the objectives ot does not have objectives. Under section 5 it has functions.
the Essential Services Commission. TheHon. R.l. Lucas: | won't ask you to explain the
TheHon. P. HOLL OWAY: Previously, the reference to difference.
both safety and supply appears as a function of the Independ- The Hon. P. HOL L OWAY: Section 5(b) of the Essential
ent Industry Regulator under section 5 of the existing actServices Commission Act provides:
Under clause 5(b) there is still a reference, as follows: to monitor and enforce compliance with and promote improve-
(b) to monitor and enforce compliance with and promotement in standards and conditions of service and supply under
improvement in standards and conditions of service and supply undeglevant industry regulation acts.
relevant industry regulation acts; The leader does not seem to appreciate that some details have
In terms of functions, it is still there. What was section 6(f) been put in specific industry acts to reflect the fact that the
will be still there as a function in the new legislation. The Essential Services Commission has a role over a broader
other point that needs to be made is that the Essentighnge of functions, but if one looks at the total package, that
Services Commission has increased functions in relation tg, the Essential Services Commission Bill and the Electricity
not just electricity but also gas, ports, rail access andyMiscellaneous) Amendment Bill, | believe all those issues
potentially, other areas. When one is considering matters sugfte more than adequately covered. Indeed, the whole purpose
as supply, changes have been made to the appropriadethis bill is to provide the additional functions it contains.

industry acts and the Electricity (Miscellaneous) Amendmentrhe government does not accept that there are omissions in
Bill, which we will consider later. New part 3, to which | rglation to this area.

have referred a number of times in this debate, specifically TheHon. R.I. LUCAS: | invite the Leader of the
relates to the supply to small customers. Because we nogovernment to look at section 22(1)(c)(iv) of the Electricity
have an Essential Services Commission with increasingct which provides for the Industry Regulator:

functions, these sorts of provisions are provided for under the
legislation specific to the particular industry. In any case, the . =~ . . i
functions under clause 5(b) still refer to service and supplyVhich is the electricity company's—
as was the case previously under a different provision. compliance with the plan—

to audit from time to time the entity’s—
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which is the safety and technical management plan— TheHon. R.I. LUCAS: | readily respond to that chal-
and report the results of those audits to the Technical Regulatol€nge. It is quite simple: this government has specifically

That is completely contrary to what the Leader of theexcluded from either_ the fynctions or the objectives a
Government has just said reference to safety. It is as simple as that. What | challenge

The Hon. P. Holloway interjecting: the Leader of the Government—and so far we have not had

. a response and | am not expecting one—to provide is a
TheHon. R.I. LUCAS: Well, the honourable member satisfactory explanation as to why, on an important issue such

might not believe so, but it is completely contrary to what theas safety, the government has taken it out of the functions

Leader of the Government has just saic!. This section P“.)Yid d/or the objectives of the Essential Services Commission.
a safety and management plan and it is the responsibility afety remains an important issue for the opposition in

the Independent Industry Regulator (now the Essenti lation to electricity as, indeed, does supply. If the

Services Commissioner) to audit whether or not that company,, o nment wanted to be consistent with its views, thatis, the
has complied with the safety and management plan, and

report the results of those audits to the Technical RegulatO{heeCr? wﬁgi i?ﬁgﬁ:gtﬁ ;VSeh gglnd e IIDSe arrise?]?jg?jlzls Clt?ogge;; ae:]rgz;s?:

The Hon. P> Holloway i.nterjecti ng: . and taken the Industry Regulator out of the role of safety.

_ TheHon. R.1. LUCAS: Well, why is he looking at safety, |hgeed, some of the electricity companies have put the point
given what thg Leader of the.Government said in response i view—I think they oppose the Technical Regulator as
the first question after the dinner break? The Leader of thg o||_that the Independent Industry Regulator is not
Government said that the responsibility for safety did not reséquipped to second guess them in relation to issues of the

with the Industry_ReguIator but, rather, with the Technicalgchnical management of, in particular, power plants and
Regulator. That is why safety had been taken out of theonarators.

objectives and/or functions of the Essential Services Commis* 114t has not been a view that the former government
sion Bill. The Electricity Act, Wh'c.h is the _mdustry act to agreed with and clearly is not a view that the current govern-

which the minister has been referring, retains a pre-eminenf,o ¢ agrees with. That is why for the life of me—and we will
responsibility to the Essential Services Commissioner t0 Q¢ et 4 satisfactory response, so | will not persist—I cannot
the continual auditing of the electricity company’s compli-\;nqerstand and the people of South Australia will struggle to
ance W_'th the safety and management plan. understand why this government has deliberately taken out
linvite the Leader of the Government to look at subparaqt the functions and/or objectives of the commission refer-
graph (iv) and then reconcile that provision, which remaing,ce 1o safety and supply as a function or objective, as | said,
in the legislation under the government’s proposals, with hi articularly when one looks at sections 22 and 23 of the
proposition that the prime responsibility in this area rests wit lectricity Act as well.
the Technical Regulator, and there is not a critical role forthe e Hon. P. HOL L OWAY: Again I refer to the fact that
Independent Industry Regulator or Essential Servicegpsection (5b) does refer to supply. In that sense, the
Commissioner in this area of safety. o functions of the bill do refer to service and supply under (5b),
The Hon. P. HOLLOWAY: Surely there is a difference a5 they did in the past. Just to correct what we were saying
between ‘technical compliance’ and ‘economic compliance’ ggyjier in relation to section 22, let us be clear what section 22
Essentially, it is the role of the Essential Services Commisy the Electricity Act currently says. Section 22(1) states:
sionto look at _that economic Compllance_, ifl can qu I fthat The Industry Regulator must, on the issue of a licence authorising
way, and that is why the Essential Services Commissiongfe generation of electricity, make the licence subject to conditions
would report to the Technical Regulator. If one looks atdetermined by the Industry Regulator. . .
sections 7 and 8 of the Electricity Act, which refer to the  (c) requiring the electricity entity. . .
Technical Regulator, you can see the functions of the (v)  toaudit from time to time.
Technical Regulator are as follows: So, the Industry Regulator is not actually auditing the entity’s
(a) the monitoring and regulation of safety and technicalcompliance. However, it requires the electricity entity to audit
standards in the electricity supply industry; and from time to time its compliance with the plan and report the
(b) the monitoring and regulation of safety and technicalresults of those audits to the Technical Regulator. Section 22

standards with respect to electrical installations; and does not quite have the effect that the leader was earlier
(c) the administration of the provisions of this act relating to the

clearance of vegetation from powerlines; and suggesﬁng it had. However, perhaps we can move on to
(d) any other functions assigned to the Technical Regulator undgiomething more productive.
this act. TheHon. R.I. Lucas. You mean something you can

Clearly, it is appropriate that the Essential Services Commiganswer?

sion should audit that, as is required under the Electricity Act TheHon. P.HOLL OWAY: | did answer it. The Industry
and the section the honourable member mentioned earlidRegulator must require it.

and, of course, report to the Technical Regulator, whose TheHon. Diana Laidlaw: It would be much tougher in
function, as | just read out, is to do with the regulation ofthe rail industry and other industries. It is so inconsistent.
safety and technical standards in the industry. | think thatthe TheHon. P. HOLLOWAY: What is inconsistent?

leader is trying to create a problem where none exists. As | TheHon. Diana Laidlaw: This position on safety.

said, as we are expanding the functions of the Essential The CHAIRMAN: Order! The Leader of the Opposition
Services Commission and more industries are involved in thkas the floor.

areas that he regulates, there is a need to make some changed he Hon. P. HOLL OWAY: This is your bill. This is the

to the industry acts and the basic core act—the Essentialirrent bill. This is the new thing. This was your original bill.
Services Commission Act, as it will become—to allow for  TheHon. R.I. LUCAS: The Essential Services Commis-
that fact. What | challenge the leader to do is to suggest howion is not a new aspect of the umbrella legislation to which
there is some omission in relation to the functions of thespecific industry acts would apply. The Independent Industry
Essential Services Commission. Regulator Act was already constructed in that fashion. The
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Independent Industry Regulator is already monitoring aners and indicates that a commissioner will be appointed, in
regulating maritime, transport and electricity. The leader hathe case of a chairperson, for a term of five years. Can the
been responding and saying, ‘Because this is now someninister indicate what are the current arrangements entered
thing—' into with the current Independent Regulator, Mr Lew Owens,

The Hon. P. Holloway interjecting: who, | am guessing, is probably three years or so into his five

TheHon. R.I.LUCAS: It's not really any broader. | or six-year contract. | cannot remember now. What are the
challenge that. It was deliberately structured as overarchingrrangements with the Independent Regulator? Will he be
legislation to which there would have been the power taeappointed as a new Essential Services Commissioner and
commit gas and water even under the old arrangementgven a fresh five-year term or is there a provision which
through changes to the respective acts. Whilst | understaradlows him to serve out his term from the current appointment
that that might have been the advice given to the minister, &nd then either the existing government or a new government
assure him that it is not correct. The Independent Industrywould make a decision as to whether he would be
Regulator Act was structured to be overarching legislationreappointed?

Given that we are talking about the interrelationship TheHon. P. HOLLOWAY: My advice is that the current
between the Essential Services Commission and the Technirdependent Industry Regulator had his contract renewed
cal Regulator, has a memorandum of understanding beamder the previous government. It was fairly recently. It was
reached between the Independent Industry Regulator and the five-year term, as | understand it, and under the
Technical Regulator regarding their areas of responsibilityransitional—
and interaction? TheHon. R.I. Lucas. Wasn't it a six-year term the first

TheHon. P. HOLLOWAY: My advice is that there time? Ithink he's just had one; it hasn't been renewed—not
probably is a memorandum of understanding involving theby us.
office of Technical Regulator, but we have not seen one.| TheHon. P. HOLLOWAY: The member might be
understand that the current act does not require it to beorrect. | will withdraw that advice. | refer to schedule 2 of
produced. Under clause 11 of the Essential Servicethe Essential Services Commission Bill. Under the transition-
Commission Bill, it is envisaged that the prescribed bodyal provisions, clause 2(3) provides:
would include the Technical Regulator and, as one can see A gelegation, appointment, determination, requirement, decision,
from clause 11(4), the commissioner must ensure that erder, code or rule—
memorandum of understanding is published in@szette | guess ‘appointment is the relevant one here—

and on the internet. -
The Hon. RUI. Lucas interiecting: made under a provision of the Independent Industry Regulator Act
AL J g: . 1999 and in force under that act immediately before the commence-
TheHon. P. HOLL OWAY: We will have to check it but  ment of this clause continues subject to this act. . .

we believe to the best of our advice that that is the case. Wg|5;se 2(4) provides:

have not sighted it but we b(_i'ligve there_.' is one i-n-eXi-Stence' Subject to this act, the person immediately before the commence-
TheHon. RI.LUCAS: Th's IS ase_nSIbIe provision in Fhe ment of this clause’ holding the office of the South Australian

legislation. Whether or not it is required by existing legisla-independent Industry Regulator is to be taken to have been appointed

tion, it was certainly a regulatory best practice that the formeas the Chairperson of the Commission until—

government, together with the various regulators, was seeking (&) the end of the period when the person's term of appointment

as far back as 1999 or 2000, to try to work out the demarca-  5° the Independent Industry Regulator would have expired,

tion disputes between the Technical Regulator and others () ifthe Governor extends the period under this clause, the end

within government. Whilst | do not seek this information of the period as so extended.

before the passage of the bill, if the minister would be ablg tnink that clarifies that situation.

to provide information as to whether or not he can confirm  thoHon R.I. LUCAS: It does in part. Has the govern-

the advice that he has had this evening, that a memorandyfy ¢ indicated to the Independent Industry Regulator the
of understanding has definitely been entered into between the,~,nq part of that clause—that is, unless the Governor

regulator and the Technical Regulator, | would be pleased t@yiands the appointment it will be so extended? Has the
receive that confirmation. In relation to prescribed agencies, overnment taken a decision in relation to that?

what c.ioes thglgovernment currently havg inmind in relatio TheHon. P. HOLLOWAY: My advice is that it is the

to which entities would become prescribed agencies andyisting contract. By default, it is the existing contract,
therefore, potentially the subject of MOUs with the Essentia} o .4 se no decision has been taken.

Services Commissioner, other than the Technical Regulator? +1.o 1ion R, LUCAS: | think | referred to clause 23 of

TheHon. P. HOLLOWAY: At this stage, all that is t
envisaged would be the Department of Human Services ar}aading debate. | thank the minister for the reply that was

the EPA, but beyond that we are not looking. My advice ispr ; : ; :
' - - ovided this afternoon. | wish to work my way quickly
:Eat vlve are not Iooll<||ng at other.a(gj]enmes but those two anfﬁrough the minister’s reply. As | indicated before, | have no
e planning council come to mind. concerns in relation to the budget issues. Clearly, in the past,

TheHon. R.I. LUCAS: | accept what the minister has ; :

. . . the regulator has had to propose a budget, and it has either
said. Is there capacity through this to have MOUs betweefg %pproved or not a%pr%ved. Wha% | would disagree
the Essential Services Commissioner and other nationgliin,niess this was being done at officer level, but

regulatory authorities, or is it limited to state based and statgeainly | do not recall this having occurred specifically with

controlled bodies and agencies? : . o X
s Lo me as the treasurer—is the advice that the minister has given
TheHon. P. HOLL OWAY: My advice is that we could the committee, as follows:

not compel bodies under another jurisdiction to enter into a . . - . .
memorandum of understanding The ESC bill now includes a specific requirement to include the
) major projects, goals and priorities of the commission. Under any

“TheHon. R.I.LUCAS: | accept that advice from the circumstances, and consistent with past practice, the regulator relates
minister. Clause 13 refers to the appointment of commissiorexpenditure to specific projects to be undertaken in his budget

e Essential Services Commission Bill during the second
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material. In this regard there will be no change. Hence the concernghatever hat | was wearing—for me to potentially approve
raised in the question will have also applied under the provisiongr not approve in relation to the workload of the Regulator.

currently contained in the Independent Industry Regulator Act, that
is, the budget and related projects could potentially be modified b¥ The _Independent Reg_ulator has done_ and may well want
the minister. | am not aware that this has ever occurred. 0 continue to do a variety of other things. | assure the

The principal change proposed in the ESC bill is a specifiggovernment that it may well be that on the odd occasion, as
requirement to indicate the goals and priorities of the regulator ovewith other independent bodies and individuals, the Regulator
the year in the plan. It is reasonable and it is certainly not |ntru3|vemight want to do things that the government and minister of
for the government to ask the regulator to propose performanc oS . .
criteria to be included in the budget and business plan. It is simpl)?je day are not mightily pleased with. That might only be on
good governance. he odd occasion, where an independent regulator decides to
The minister continues: adopt a position on the basis of a particular study that he

wants to undertake.

The regulator was consulted extensively on the bill and did not . .

raise any concerns over this provision at the time. Having raised the L€t US Say that prior to the next election the Independent
issue again with the regulator today, he did state that he would dRegulator decided he wanted to undertake a program to
course be concerned at any attempt by a minister to limit hicompare the performance of the system in a particularly
regulatory functions, however he noted that a minister cannot dire@rycial area of public interest, or compare a particular
him on the exercise of his powers. _ “measure with four, 10 or 15 years ago, or compare it with
| guess that is the point that | raised during the second readingther states. If the minister of the day decided that he did not
debate—that is, the Independent Industry Regulator, havingant that part of the plan to be undertaken by the
had this issue raised with him today, has confirmed that hegommission, the structure under this arrangement is that the

would be concerned at any attempt by a minister to limit hisminister of this government would be able to say, ‘Under

regulatory functions. _ subclause (4), no, you must conform with any requirement
TheHon. P. Holloway: We're not proposing that that that I indicate and, if you do not, | will submit the plan with
happen. or without modification” One would hope that this

TheHon. R.I. LUCAS: What we have here is a frame- government would not approach its oversight of the Inde-
work in which that could happen. Clause 23 provides that theendent Regulator that way, but | think that the minister
commission must prepare and submit a performance plan. Letrlier indicated that the minister who will have oversight of
us leave the budget issues aside, because the budget ishis agency will be the Treasurer, and that does not automati-
budget and even the commission will have to abide by onesally fill everyone within the parliament with a great deal of
The performance plan must set out the commission’s majatonfidence on these issues.
projects, goals and priorities with respect to the full range of  The Hon. R.K. SNEATH: | rise on a point of order, Mr
the commission’s functions. One only has to go back to thehairman. The Leader of the Opposition tends to be getting
clauses in relation to the functions to see all the detaiback to where he was last night: making speeches and
involving the commission’s functions. Then, subclause (4answering his own questions. Surely in committee it is the
provides that the plan must conform to any requirements dkader’s responsibility to ask questions on the bill and to have
the minister as to the form of the plan or the matters to bghe Leader of the Government answer those questions. The
addressed by the plan or budget. leader is making statements and getting long-winded

Subclause (5) provides that the minister may approve argument printed itdansard.
plan, with or without modification. So, clearly, the framework  TheHon. R.l. LUCAS: The honourable member should
that this government has established with the Independefok at the standing orders.

Industry Regulator is explicitly the power for a ministerto  The CHAIRMAN: The Leader of the Opposition is
require the Essential Services Commission to conform withllowed to make statements. It is not normal practice to
any requirement of the minister as to the form of the plan ogebate issues that ought to be discussed during the second
matters to be addressed by the plan, and the minister then hagding, and that is more to the point. The leader has not
the final authority to approve the plan, with or without named anyone at the moment. | ask all members to confine
modification. their remarks to the substance of the bill, and | call on the

I would like to enlighten the committee as to some of theforbearance of all members of the committee to try to get this
activities that the Commissioner has undertaken and mayill through. The Leader of the Opposition.

undertake. The Commissioner may well decide to enter into The Hon. R.I. LUCAS: We are looking at clause 23 of

an agreement with one of the electricity companies to do ghe bill, and | am outlining to the Leader of the Government
major study on the reliability of the system, and may wellthe concerns raised with me by people about the capacity of
look at how the distribution system compares nationally angninisters of this government to interfere with the independ-
internationally. It may well look at what is required in the ence of the Independent Industry Regulator. | remind the
distribution system 10 years down the track. That may welHon. Mr Sneath—and we welcome his incisive contributions
be a modest part of the commission’s budget. to the debate—that the minister this evening provided the
~ Something like that would not have been explicitly following response from the Independent Industry Regulator:
identified to me as the former minister in the commission’s  ,,ying raised the issue again with the regulator today he [that s,
budget. With something as big as, for example, full retailthe regulator] did state that he would, of course, be concerned at any
contestability, where the Independent Regulator says, ‘Myttempt by a minister to limit his regulatory functions. However, he
full retail contestability. | need more money,’ then that clearlyl can assure the Hon. Mr Sneath that | am not making
and specifically identifies an extra budget bid, which Istatements here that are not related to the bill. We are talking
understand has now been either wholly or partly confirme@bout clause 23 of a bill that is being introduced by his
by the new government. In relation to the existing budgegovernment. | am seeking from the Leader of the Government
arrangements, a specific plan for an undertaking like thaa further explanation as to why the government has sought to
would not have been put to me as a minister or treasurer-iatroduce this particular clause in the way that it has when he
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has now received this particular advice from the Independenteasurer at the time he sends a copy to the Treasurer. As |
Regulator. said, that is an issue that will be left to the discretion of the
TheHon. P. HOLLOWAY: It is worth pointing out to  Essential Services Commissioner.
the committee that, under the title ‘Budget’, section 18 of the  Obviously, the issue of the prices determination coming
Independent Industry Regulator Act states: up on 1 January will be a potentially huge economic and
(1) The Industry Regulator must, from time to time, prepare ands0cial issue as well as a political issue. | note on the public
submit to the minister a budget showing estimates of the Industryecord that | invite the commissioner to use that particular
Regulator’s receipts and expenditures for the next financial year gsrovision to ensure that the opposition is equally well
for some other period determined by the minister. informed with the Treasurer of the draft determination that

(2) The budget must conform with any requirements of the . - . - :
minister as to its form and the information that it is to contain. the Essential Services Commissioner involved might be

(3) The minister may approve a budget submitted under thigSSUing, particularly, as | said, given the very strong views
section with or without modification. that | and other opposition speakers have put in relation to the

They are the current clauses under the Independent Industgzv'ce that had been provided to the former government
Regulator Act as relate to budget. The leader in his earli€ out What level of price increase might be justified for
comments pointed out how under the new Essential ServicéEanChe five cgstomers POSt 1 January 2003' )
Commission Bill the minister may approve a plan or budget ©One of the issues which relates to both bills, particularly
submitted under this section with or without modification. the electricity bill, is the reason for the introduction of the

Essentially, that is the same as the provision in the curreftéW definition of ‘'small customer'. Certainly, the definition
act. It does refer to a plan. That is the only difference. Is covered in section 3 of the Electricity (Miscellaneous) Bill,

TheHon. R.I. Lucas interjecting: which provides:

TheHon. P. HOLLOWAY: Here we are talking about ‘small customer’ means a customer with an annual electricity

. : . onsumption level less than the number of MWh per year specified
plan and budget, so the new Essential Services Bill talkgy regulation for that purpose, or any customer classified by

about a plan and budget, but the essential point is that if ggulation as a small customer.

minister of the day were foolish enough to cut the budge}

back to a point where the Essential Services Commissioner{é ajlg,:ﬁ):\]ﬂwgﬁ; fgr Eggglxlégdrlggtzc\i,;,;fgte ;}r;tszrns:uor;;/v a:;ﬁtt
or under the current situation the Independent Industr 9 P 9 per year,

Regulator, could not do their job, | am sure they would b Yould appear that this change in definition serves no purpose.

capable of letting everybody know about it. | do not believgI do not believe that that would be the case. There must be

that Lew Owens is a shrinking violet, and | am sure he Wouldsome.f. rezlalsor_] Whé’ thed gor:/ernmentda?_d s adeIS?I’S hlzlave
be quite capable of expressing the view, if some governmer?tpef' ically introduce g tt eth new. t'e inition o srr;a .
was restraining through budgets, or plan and budget if yo rl;i;:geg’ C?Jsstgfnpeorze Ca% th(z: ?g;sdg]rgo?rtrﬁg ge(;?/g:ln?ne?]rt
like to put it that_ way, his capacity to do his job. | believe thatmedicate why the speci.fic new definition has beengintroduced
ngltr)liﬂ essentially changes between the current act and tand what other group is covered by the phrase ‘or any
TheHon RJ. LUCAS: We will have to agree to disagree customer classified by regulation as a small customer’?

on that. | think the Independent Industry Regulator’s response TheHon. P. HOLLOWAY: This matter was addressed

that the minister has quoted tonight is fair evidence that thert hthe qommlttﬁe stages of the t;:” In t}t:e House of Alzlssembrlly.
is a change. The Independent Industry Regulator h e minister there pointed out how the provision allows the

recognised that there is a change in relation to this provisio 'E)r((lebtlgz wepégaegégiﬂogﬁs fﬂL?r?(alptéhtT]éu;ﬁ;%éri?a?ags
The Independent Industry Regulator will need to speak fop ything

; o . given by the minister in another place.
ir:1|rPeslgl[E.olnv;/(l)lltﬁlizailg;ﬁ:wnh the Leader of the Government ‘TheHon. R.I.LUCAS: | am not sure whether the
TheHon. P. HOLL OWAY: | will address that point. The minister .W'" pursue that. | have Seen the reply from the
Industry Regulator was approached today in relation to thgmnlst.er in the othe( place and that is why | have a}sked the
concerns raised by the leader. It is my understanding that fi€stion. All the minister in another place says is that it
did not raise any concerns during the consultation phase &rov!des flexibility, but | am not sure what flexibility it
the bill. Clearly, the Leader of the Opposition is taking Outprowdes. What other customer might be envisaged to be

ot : " 2

o contxthecommenis made y e Industy Regultor HEZSS1eG1 egpiton o= smal cusloner? specicay, on

was specifically approached on this matter and he has be @ requlation will s ec?fy 160 meaawatts ber hour?

very helpful. | have always found Lew Owens to be very hg o P o . 9 he b P fit of ' h

frank and helpful in relation to his comments. | think the TheHon. P.HOLLOWAY: For the beneiit o other

leader is trying to take that point out of context. members of the council, let me read the minister’s answer in

TheHon. R.I. LUCAS: As | said, we will agree to another place:

disagree. In relation to clause 26 of the Essential Services There is no forecast group at present. To allow ourselves

. flexibility into the future, nothing is identified at present. It may be

Commission Bill, | note that, before making a price determ"that we do not want to regulate everything according to some 160

nation, the commission can send a copy of the draft of thgegawatt customers at some point into the future. It may be that one
determination to the minister and the industry minister, taday, with hope in our hearts, full retail contestability will start to

each regulated entity to which the determination will apply,deliver some benefits for customers. All it does is allow us flexibility
and to any other person whom the commission consider8te the future.

appropriate. This is an issue that we will take up directly withit may be that we do not want to regulate everything accord-
the Essential Services Commissioner. Given that | am suii@g to some 160 megawatt customers at some point in the
he is reading or monitoring the debates, | place him on notictuture. Surely that implies that, although that is the situation
that we would invite the commissioner to use subclause (@)ow, in the future we may want to use some other bench-
in a spirit of bipartisanship and send a copy to the shadownark.
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TheHon. R.I. LUCAS: One can understand thatifyou = TheHon. P. HOLLOWAY: It appears to depend on who
wanted to change the benchmark from 160 megawatts, it determines whether a customer is in a particular tranche.
my understanding—and correct me if | am wrong—thatthere  TheHon. R.I. LUCAS: Is that not a decision for the
was the capacity under the existing arrangements for that tRegulator?
occur anyway. Section 35A of the Electricity Act allowed the  The Hon. P. HOLL OWAY: If there is a problem with
government to proclaim a class of customers. the determination, | guess it is whoever determines the issue.

TheHon. P. Holloway: Section 35A, was it? We could formally come back with something; otherwise,

TheHon. R.I.LUCAS: Yes. As | said earlier, the alternatively, | suggest that the leader should have a discus-
government could, under section 35A, prescribe a class fon afterwards with my adviser about this technicality.
customers to which these prices justification powers could/nless itis essential to the passage of the bill this evening—
apply. Earlier today | argued—though not, in the end,and I doubt whether it is—perhaps we could use our time
convincing the government—that the government could haveiore productively.
proclaimed a class of customers, being all customers witha TheHon. R.I.LUCAS: | would be happy to receive
usage of 160/MWh per annum and under: it had the existingonsmered advice from the minister’s advisers. | do not see
power. If it wanted to, the government could proclaim a clasét holding up the passage of the bill. I am trying to confirm
of customers with a lower usage than that. | think thewhy the government has made the change to the definition of
government’s team has, at varying stages, considered variouescribed class of customer’ and inserted ‘small customer’,
definitions—100 megawatts, 40 megawatts, or whatever elsnd | seek an assurance from the minister that, in some way,
itis. As | understand it from the minister’s reply in another an existing group of small businesses—because of definition
place and from this answer, you are looking at 160/MWh peproblems perhaps raised by regulations 5A and 5B, which
annum as the cut off. On my reading, that power alreadynay prove to be unworkable—uwill no longer be covered by
existed under the current legislation. Is that correct? the prices definition when, under the old definition, they

The Hon. P. HOLLOWAY: | point out for the benefitof Might have been covered. | am well aware of the definition
the committee that under section 35A ‘small customer’ igProblems that existed with the earlier tranches.
defined as ‘a customer with electricity consumption levels (in Ve had major problems with mullti-site businesses; we had

respect of a single site) of less than 160/MWh per year.” Sghajor problems with—I forget the technical term—the entry
that is the current definition. Including it in the bill does POINts or the connection points when some businesses had

allow some flexibility, as the minister pointed out. more than one connection point, and with whether or not you
TheHon. R.I. Lucas. What are you reading from? aggregated them. So, | accept that there are some very

The Hon. P. HOLLOWAY: This is section 35A(4) of the complicated issues and it may well be that Mr Robinson’s
current Electricity Act, which provides a definition of ‘small advtl;l:e toﬂt]h‘talm'n'lsé% ffefefﬁ to 'ttrr:OIS]‘ethsct)rtsthOf deﬂm{trl]or:
customer’ for that particular section. Itis defined as someonBOP/EMS that Fwou'd be familiar With. atis the case, tha

with electricity consumption of less than 160/MWh peryear.da“.f'es. it for me. BUt.I am se(_ekmg an assurance, without
Itis my understanding, and | guess it is a drafting issue, th e‘.“f?g into the technical detail, Whe_ther as a result of the
throughout this bill there are a number of definitions of efinition change some customers will not be excluded from

‘customers’. | imagine that the drafting people, after soméhe protection that is now being given in relation to prices

) ; ; tification for contracts.

five years of operation, have taken the opportunity to try tdus ) . .
_rationalise that. Essent_ially, we are just talking about draftinqheT rﬁlgr%r;ﬁgh?soirﬁtlénot\i/c\)/ﬁ\t{ﬁalt ?r?; ta.Sdl:/CI)?J?(? htgat gr:slrrllg;e d
improvements. There is no hidden message. g ppen. !

. . the purpose of making the definition more flexible is to
unc-irehr?tlr-la?]r::.hz.ls' (I:_uLsJ,t(c:)ﬁz.rlsntg:elaﬁg/m\:\{)hn%errlsgggrzg|(c)jrs bgﬂable us to more effectively deal with those sorts of issues
d provide protection for small customers.

very small businesses. Can | seek confirmation that it is no Y -
the government’s intention to remove the prices justification TheHon. RI.LUCAS: | am encouraged that it is not the

P X N overnment’s intention. | would hope, on reflection—and we
Eg%!i'ﬁglzsfgr small businesses and limit them solely togmre obviously not going to be able to vote on this measure

] . tonight—that by tomorrow the minister might be able to firm
TheHon. P. HOLLOWAY: My _adwce ISho. it up and say that the exclusion to which I have referred is not
TheHon. R.I. LUCAS: In relation to small businesses

! -2 only not the intention but it is also not the impact of the
one of the problems regulators have had—and will Com'”u%hanges being made here.

to have—is that small businesses might be on multisites, The Hon. P. HOLLOWAY: | am sure that the regula-

contiguous or not. Can | clarify whether this definitional jons will normally be looked at as a whole.

change will impact in any way on how the regulator might  The Hon, R.I. LUCAS: It may well be, but in relation to

apply prices justification protections for small businesses ogys | think it would be possible on advice to give an assur-

multisites, whether they happen to be contiguous or not.  gnce to the committee that not only is it not the intention but
TheHon. P.HOLLOWAY: My advice is that the current it will not be the impact or the effect, either. As | said, we are

regulations, 5A and 5B, are unworkable and that they neefot voting on these clauses tonight, so—

to be redrafted in any case. TheHon. P. HOLLOWAY: No; on advice, | can give
TheHon. R.I. LUCAS: What are those current regula- that assurance now.
tions, 5A and 5B, that are unworkable? TheHon. R.I. LUCAS: You can give it now?

TheHon. P. HOLLOWAY: | am advised that they TheHon. P. HOLLOWAY: Yes, that is my advice.
define the different usages. They determine the original TheHon. R.I. LUCAS: In regard to clause 32 of the
tranches by usage levels. So, they are the ones that set out thesential Services Commission Bill, | invite the minister and
whole regulation program. his advisers to look at section 27(2) of the existing Independ-
TheHon. R.I. LUCAS: Can the minister indicate why ent Industry Regulator Act. The existing act says that for an
those regulations were unworkable? appeal, except on an appeal limited to a question of law, the
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court must sit with experts selected in accordance with the TheHon. P. HOLLOWAY: Obviously, this matter is
schedule. Under the new appeal provisions, as | read therfairly complicated. My advice is that an exemption was

the government has determined that in all cases: granted to one electricity entity. Clearly, consideration of the
The court must sit with experts selected in accordance wittgranting of that exemption has led to a reassessment of the
schedule 1. rules—if | can call them that—that could or should apply in

In the original drafting of this the advice was given that oneSuch situations. So, to that extent, | suppose it has resulted in
would use experts when they were required. These expertis particular reassessment. | think the second part of the
were to be electricity experts, economic experts, etc., butéader's question was about the number of entities that might
limited to a question of law, it was not our intention to usebe affected by it. We cannot be positive as to what that
these highly priced experts for that requirement. | seek advicBumber might be.
from the government as to why there is a mandatory require- TheHon. R.I. LUCAS: From my discussions with the
ment now saying that the court must in all circumstances siRegulator, |1 cannot remember what power if any | had in
with experts selected in accordance with schedule 1? relation to this issue other than that it was an issue that he
TheHon. P. HOLLOWAY: Could the leader point out raised with me. My recollection of the discussions, and | will
where the difference is? Section 27(2) of the Independertave to go back to my notes, was of expressing some concern
Industry Regulator Act provides: about having retailers opting out of the ombudsman scheme,
The court must sit with experts selected— even though | could understand the Regulator’s views and the
retailers’ views on the issue. The only concern | have about
this, and | understand that the minister does not have an
answer, is that if, potentially, all retailers other than AGL
ule 1 of the Essential Services Commission Bill, clause (4)drop out of the ombud.sman scheme, we may well have an
which provides: Omb_udsman scheme in S_outh _Aus_traha that has _only one
Subject to subclause (5) and except in the case of an appegtaller as a member of It—’ which is AGL, which is then
limited to a question of law, a judicial officer of the court must select sponsible for .the ,operatlon_s of the ombudsman scheme.
two members from the panel to sit with the court on an appeal. FrOT th%opplosmon tstxlet\/)[/rl])omt, it V\ll(Cj)Ll:)ld nOIt be an (Iant{r.ell)t/
! I positive development that there would be only one electricity
aCt‘gheHon. R.l. LUCAS: How does that reconcile with the retailer in South Australia linked to the protections of the
TheHon. P. HOLLOWAY: Under the appeals section ombudsman scheme. )
of the bill, clause 32(2) provides: Ttho?ég. HOLLOt\t/\aAY: Obviously, customers th?t
Lo , . are using megawatt hours a year or more are very large
Schzgﬁlg"l‘f” must sit with experts selected in accordance witt o\, mers of electricity, and | guess that in the marketplace
they have some substance, if | can call it that. To suggest that

"IjheHo.n. RJ.LUCAS: | am not a Iawyer, but can the the existence of the jurisdiction of an ombudsman in such
minister give us an assurance, through him from parliamen:

tarv counsel. | auess. One could interoret that as being th ﬁases might determine behaviour is probably a little fanciful,
y 19 ' P . 9 iven the significance of customers of this size.
you have to have experts and the experts you pick will b h ) | f th
those selected in accordance with schedule 1, which are the TheHon. R.I. LUCAS: To move on to clause 5 of the
experts ‘with knowledge of, or experience in, a regulatedF €ctricity (Miscellaneous) Amendment Bill, this provision
industry or in the fields of commerce or economics’. So orPVes the planning council power to require information. My
; ; understanding is that the licence conditions already require

you would have to. The minister's advice is that, because 0gf;eneratipn, transmission. and distribution Iicepsees to provide
subclause (4), if it is a question of law this ‘selected ininformation to the planning council as required. Therefore,
accordance with schedule 1’ will mean that you will not need @M @ssuming that this provision is to require information
experts to sit on them. So if | can have an assurance throudfP™m Podies or individuals that are not licensees that might

the minister that that is how a court of law would rule | do not"'@ve infqrmgtion that thg P'ann"?g. COU'FC”_ requires. If my
have a problem with it. assumption is correct, will the minister indicate what non-

The Hon. P. HOL L OWAY: | am advised that, effective- licensed bodies or individuals are envisaged by the govern-

ly, the provisions are exactly the same in the new bill as the>g1ent to come within the ambit of this new power for the
are in the current act. lanning council?

TheHon. R.I. LUCAS: | will not argue with |awyers; TheHon. P. HOLLOWAY: | understand that at present
time will tell. The Electricity Act refers to the Ombudsman the only way that the planning council could enforce the
scheme. Under the current arrangements all retailers have govision is by licence condition or removal of a licence. |
be a member of the Ombudsman scheme. | understand th&tless we are talking of a pretty severe penalty threshold, and
under the new package of amendments, compulsory membéhat is the point that we are making here. What the amend-
ship of the scheme will now be limited to retailers who sellment does is to allow a fine, which is more appropriate,
electricity to customers with an electricity consumption ofPerhaps, to give the planning council a more appropriate
less than 750 megawatt hours per annum. What is th@enalty in relation to enforcing the |nfor_mat|on, rather than
background to this recommendation? | am aware that, in th&e very severe penalty that would exist by removal of a
past, there was a dispute between the Regulator and at led§ence.
one retailer in relation to membership of the Ombudsman TheHon. R.I. LUCAS: If the minister is arguing that this
scheme. Has this provision come about as a result of provision is only to provide a more appropriate penalty, is he
recommendation from the Industry Regulator and, should thitherefore indicating that it is not the intention of the govern-
amendment be passed, how many current retailers would lmeent to require the planning council to seek information
excluded from the operation of the current Ombudsmansing this power from anybody other than a licensed electrici-
scheme? ty entity?

TheHon. R.I. LUCAS:; No—except on an appeal limited
to a question of law.
TheHon. P. HOLL OWAY: | refer the leader to sched-
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The Hon. P. HOLL OWAY: In general terms, this power knowing something about someone else’s business. It is an
is determined by people who would reasonably be expecteshgoing, and almost unresolvable, issue in relation to the
to have the information, which are the relevant electricityselection of appropriate people for the planning council.
entities. If one thought long and hard enough, one might be In relation to new section 60, dealing with an obligation
able to construct a scenario where it might apply to soméo preserve confidentiality of information, a point of view has
other person. Clearly, in most reasonable situations that oren put to me that the question ought to be asked whether
could envisage, this would refer to the electricity entities. or not this would impede the planning council in the perform-

TheHon. R.I. LUCAS: | am seeking simple clarification. ance of its functions, that is, reporting on forecast loads, the
Does this power give the planning council the capacity tgperformance of future capacity and reliability of the power
require information from bodies other than licensed electricisystem. | am assuming the answer is that it would not because
ty entities? As | said at the outset, my reading was that it didthese judgments would be taken by the planning council on
The minister came back, did not answer but said that than aggregated basis rather than an individual basis of, say,
purpose of this amendment was really only to give a reasoNRG being the Port Augusta power station operator or TXU
able penalty to the Electricity Planning Council. The questiorbeing the Torrens Island power station operator. My view is
still remains and | do not need to repeat it. that probably this concern is not something about which we

TheHon. P. HOLLOWAY: In theory it does broaden have to worry too much. My question is: has this issue been
that. In the situations that one would normally envisage, theaised with the planning council? Is it comfortable that this
people who would be required to give power to the planningbligation to preserve confidentiality clause will notimpede
council would be licensed entities. That is what one wouldts capacity to perform its functions?
expect in the vast majority of cases, but in theory it could be TheHon. P. HOLL OWAY: The government did consult
other people if for some reason they had information that wawith the planning council in relation to this matter and it is
reasonably required by the planning council. comfortable with this arrangement.

TheHon.R.I.LUCAS: | can think of a significant TheHon. R.I. LUCAS: | refer the minister and his team
number of other bodies and individuals that might haveo section 91 of the Electricity Act, ‘Statutory declarations’.
information: consultants, advisers and a range of other groupection 91 provides:
who would work with electricity companies and entities who  |f a person is required by or under this act to furnish information
would not be licensed but who might have information thatto the Industry Regulator or Technical Regulatomay require that
the planning council required. If the minister is confirming the information be verified by statutory declaration. ..
that this gives the planning council power by written noticeMy question is: why would the provision not be amended in
to require it to hand over information, as | understand he haselation to the planning council? The planning council will
just confirmed, | put on the record that it is not just licensedequire information. Why should section 91 not be amended
entities that would have information of interest to thein the same way as the existing provisions for the Industry
planning council. There are many others, other than licenseldegulator and the Technical Regulator may require that
entities, who would have information of interest to theinformation by statutory declaration? It would seem to be a
planning council. This power could be applied to them withsensible amendment to the regulatory oversight that the
a penalty of $20 000 if they did not provide the information. planning council should also be given the option of a

TheHon. P. HOLLOWAY: The relevant part of the statutory declaration under section 91 of the Electricity Act.
clause is that it is information in a person’s possession that The Hon. P. HOLL OWAY: | am advised that the sort of
the planning council reasonably requires for the performancmformation that is required to be provided to the Industry
of the planning council’s functions under this or any otherRegulator or Technical Regulator will not be different from
act. | guess one could construct all sorts of scenarios, but tithat provided by the council—a different nature.
practice will be that the information that the planning council TheHon. R.I. LUCAS: | invite the minister to reflect on
will require in most, if not all, situations will be to reasonably this issue. | do not think it will significantly impact on the
fulfil the performance of the planning council’s functions andgovernment’s proposed regulatory regime, but can | rebut the
will be in the hands of those licensed entities. point that he has just made? The planning council is critical

TheHon.R.I.LUCAS: | can give the example of in terms of future planning needs for the state’s power
TransEnergie, which is successfully bringing to conclusiorsystem, and information that it requires should be capable, if
the major interconnector MurrayLink through the Riverland.so required by the planning council, to be provided by way
Prior to its being a licensed entity—at least licensed in Soutlof statutory declaration so that the planning council can be
Australia on my recollection—the planning council at theassured of the act—
time might have been interested in the information that TheHon. P. HOLLOWAY: | can short-circuit that and
TransEnergie had compiled for a variety of reasons. | repeaay that we will look at it and, if it needs a consequential
that a number of companies or individuals may have informaamendment, we will seek to do that before we come back.
tion; it may be that, as in the case of TransEnergie, they may TheHon. R.I. LUCAS: | thank the minister. In relation
become a licensed entity eventually, but this would appear to one of the other issues | raised last evening in relation to
give power to the planning council prior to their being acoordination agreements and whether or not the Essential
licensed entity and requiring information of them. Services Commission shall have the power to direct a

In relation to the insertion of new section 60 in the recalcitrant retailer to enter into such an agreement, page 5
Electricity (Miscellaneous) Amendment Bill, namely, the of the minister’s reply states:
obligation to preserve confidentiality, one of the problems |n relation to the coordination agreement question | can advise
with the planning council, as the former minister responsiblehat:
for the planning CounciL is the varied views as to who should The use of the word ‘direct’ mlght have led to this miSinterpreta'

. . . .~ tion. The intent of the provision is that this is a matter that is to be
be on the planning council. There is the problem of wantin etermined by the Commission, that is, if after 90 days the two

people who know something about the situation and, equallarties fail to negotiate a commercial coordination agreement, the
the problem of potential conflicts of interest and peopleCommission can deem a contract to exist between the two parties.
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The terms and conditions of this contract would be bindingonboth TheHon. R.I. LUCAS: As my colleague says, hardly an
parties. Therefore deeming it to exist and making a ‘direction’ Orbgen and honest government.

both parties is unnecessary. Once the deemed agreement s in place, i ;
it is up to the two parties to negotiate any further changes in thei TheHon. RK. SNEATH' I nseona point of orde_r. The
own time frame. Clearly the ESC would be empowered to vary suci-€ader of the Opposition is making statements, again, off the

a contract at a future time by dint of section 23(5b). The retailer otrack, and he is certainly not treating these bills as they
distributor can continue to seek to vary the contract throughshould be treated in committee.
commercial negotiation at any time. _ ~ The CHAIRMAN: The whole debate has been one of
The purpose of the provision is to ensure that a basic coordinatiogy ceptional circumstances, but there is an agreement between
agreement is in place in a timely manner and not to impede thﬁ] Lead fthe O "y d the Lead fthe G _
commercial negotiations between the parties. e Leader of the Opposition and the Leader of the Govern
o ment that we are going to proceed along these lines. Unless
I thank the minister for that response. I turn to clause 9 ofyone makes offensive remarks, | am afraid that the debate
the Electricity (Miscellaneous) Amendment Bill. Will the \uill be drawn out. | am hopeful that we are getting close to
minister indicate whether generators in South Australia Werghe end of tonight's proceedings.
consulted about the proposed changes to the licensed TheHon. R.I. LUCAS: Thank you, Mr Chairman. From
conditions? If so, what were the responses from the genergye opposition’s viewpoint, we are seeking to expedite the
tors to the proposed changes? government's program. It is not the opposition that is sick and
TheHon. P. HOLLOWAY: | am advised that the missing in action. We are happy to try to expedite the
changes in this particular section were part of the governgovernment’s program.
ment’s policy before the election. Obviously the electricity  The Hon. R.K. Sheath interjecting:
generators were certainly well aware of that policy and there  TheHon. R.I. LUCAS: That is what we are doing. | will
was certainly ample opportunity in discussions with them tanot repeat what | have just indicated. Sadly, it is symptomatic
raise matters. They were not consulted during the drafting aff the government’s attitude to consultation with key industry
the bill, but the matter had been widely canvassed through thend consumer groups on important legislation such as the
government’s policy position before that. electricity and essential services commission bills that are
TheHon. R.I.LUCAS: | assume, therefore, that the before the parliament at the moment.
answer is the same in relation to clause 10 regarding the In relation to the operations of clause 10 of the Electricity
transmission and distribution companies, and clause 1{Miscellaneous) Amendment Bill, as | understand the new
regarding the retail companies in South Australia. Were theframework that has been implemented, when taken in
consulted prior to the amendments that related to theigonjunction with other changed provisions, there is the
operations? capacity for the Essential Services Commission to implement
The Hon. P. HOLLOWAY: Some of the provisions are fines of up to $1 million should there be breaches of reliabili-
just drafting changes, and those which related to the Ombud&. an_d maintenance condltlo_ns. | seek clar|f|cat|or_1 of whether
man’s scheme were part of a discussion paper that wdgat is a correct interpretation of clause 10, which amends

obviously fairly widely circulated in the industry. section 23 of the Electricity Act, and the others. ,
TheHon. R.I. LUCAS: | find it extraordinary. Sadly— The Hon. P. HOLL OWAY: Breach of a licence condi-

iti i i ; andi ttract a fine of up to $1 million.
and it is becoming commonplace with debate in other billd'O? ¢an & _
such as shop trading hours (but I will not go into that this, | "€ Hon- R.I. LUCAS: The former government was the

evening)—the minister has just said that the key electricit gﬁﬁg‘éﬁ?ﬁgﬁ%ﬁ? érgrr:d;ﬁe ?J%%ré?rtr}?;n:fh'gr%eemg/gcz%h;rﬁ
companies in South Australia—in generation, transmissio he problems with reIiabFi)Ii 32)( erienced two ear,sa ointhe
distribution and retailing—were not consulted at all about this ' P . ty exp years ag

legislation prior to its introduction— ottest summer in 96 years, my recollection is that the

Independent Industry Regulator used that scheme, and the
TheHon. P. Holloway: They were well aware of the b yed

. _impact was a penalty of up to possibly three-quarters of a
policy of the government and they had plenty of opportunityijjion dollars, or something of that order. Can the minister

to have input. indicate how that scheme and the penalties under clause 10
TheHon. R.I. LUCAS: As | demonstrated last evening, might operate? In other words, should there be lack of

anyone who tried to follow the government’s policies wouldperformance, can the company be penalised under the

not know where they were going—and neither did you lasherformance incentive scheme and also penalised up to

night, when questions were put to you about whether yog1 million under this scheme for what in essence would be

would implement the policy. The record will show that, of the the same poor performance?

many commitments that were made by the government prior The Hon. P. HOL L OWAY: Technically that might be

to the election, all with the exception of two were notthe case, but I think that we all know the principle of double

implemented in the package of bills that we have before useopardy in terms of penalties, and | need say no more than

If anyone was to try to follow the Labor Party’s policy that.

commitments, they would well and truly get lost as, indeed, TheHon. R.I. LUCAS: | assume from what the minister
did the leader of the government and other ministers on thig saying that there would not be a second penalty.
package. Itis no defence to be saying, ‘They could have read The Hon. P. HOLL OWAY: Technically there could be,
our policies and made up their own minds." This govern-yyt | would imagine that it would be up to the prosecutor. |
ment's refusal to consult with key groups impacted byam no lawyer, either, but | would assume that, under that
legislation it is introducing (even if in the end they disagreeconcept of double jeopardy, that would be unlikely to happen.
with aspects of that legislation) is sadly symptomatic of theprosecutorial discretion, | am sure, would be exercised.
way in which it and, in particular, its ministers are treating TheHon. R.l. LUCAS: In relation to the distribution
key industry and consumer groups. company, just to take that as an example, what would be the
TheHon. Diana Laidlaw: Hardly an honest and open process in relation to, say, a penalty under the maximum
government. penalty of $1 million? Is it that they have submitted a plan,
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for example, in relation to reliability and maintenance about TheHon. R.I. LUCAS: That s the third answer we have
the expenditure of moneys and that they did not follow thatad in two minutes. First the minister says it is the Industry
through and that they might therefore be penalised for thaRRegulator, then he says itis the government and now he says
or is it that, for example, the average minutes lost peit is the Office of the Technical Regulator. | am hoping that
customer in blackouts is higher than a set level—which is, ithe Office of the Technical Regulator is the final answer as
essence, the measure in the performance incentive schemee-who sets out what is in this plan. Assuming that the final
that is (I am again working from memory), the average poweand settled answer is that it is the Office of the Technical
loss per customer has been 115 to 120 minute blackouts, aR&gulator, has this government or the Office of the Technical
if it is worse than that there will be certain penalties? Regulator determined what is to go into these plans? Does the
TheHon. P. HOLLOWAY: | am advised that it is not government, for example, have the right to change—given
intended that any plan submitted under that provision wouldhat it must be the one, | assume, that issues the regulation—
conflict with the requirements. | am advised that the contenthe recommendations of the Office of Technical Regulator in
of the plans would be determined by regulation. It is notrelation to what goes into these plans?
intended that they would conflict. TheHon. P. HOLLOWAY: There are no amendments
TheHon. R.I. LUCAS: To help me to understand, is the to change the Office of Technical Regulator Act. So, what
minister saying that a plan would be determined by regulatiostands would be the same as it was when the Leader of the
for, let us say, the distribution company, which would sayOpposition introduced this bill three years ago.
that it had to undertake certain maintenance and spend a TheHon. R.I. LUCAS: The former government did not
certain amount of money within a 12-month period? Is thatequire reliability and maintenance to be part of these plans:
a reasonable description of the sort of plan that is intended tiiis is the new government’s policy in relation to reliability
be approved for a distribution company? and maintenance. The Leader of the Government has said that
TheHon. P. HOLLOWAY: All I can say is thatitisnot he will not replicate the existing plans. We are trying to
the government’s intention to duplicate any plans currentlyestablish whether this is really just a public relations facade.
in place. This particular provision either does nothing because there
TheHon. R.I. LUCAS: I think it is a reasonable question. are already existing plans; or, if it is intended to do some-
In essence, an existing performance incentive scheme goverttisng, a reasonable question is: what is it intended to do?
issues that are important to consumers, such as how well tWhat is it intended to cover? | will make the question even
distribution company has performed and simple measuranore explicit: is it the intention of the government or the
such as the average minutes lost per customer; and, if it dodgchnical Regulator to require maintenance schedules to be
not meet a certain standard, it gets penalised. It lost monepproved in the plans, as well as explicit commitments in
two years ago; it was penalised two years ago because it weerms of expenditure?
the hottest summer in 96 years, transformers blew their fuses The Hon. P. HOLL OWAY: | understand that currently,
all over the place and the distribution company was penalisedvith respect to the generators, there is no requirement for
So, an existing plan already handles that. If it was not theeliability and maintenance. That is one area.
intention to duplicate those plans, | want to know whatisin TheHon. R.I. LUCAS: One area in what?
this plan. TheHon. P. HOLLOWAY: Itis one area in which there
We have a safety and technical management plan whicls currently a deficiency. It is one area where the new
already has to be implemented, and you are adding to that thgovisions might apply.
requirement for a reliability and maintenance plan. It is TheHon. R.I. LUCAS: The minister is saying that the
relatively simple and reasonable question to ask what yotiechnical Regulator will now be issuing specific require-
will require. You did not consult the companies. Some of thements of reliability and maintenance schedules for generators
companies have advised me that they are not aware of thie South Australia under these provisions.
detalil in relation to this. It is a reasonable question to ask TheHon. P. HOLLOWAY: He has that capacity and, |
what the government is intending. The minister said weam sure if he did, he would consult.
should have read their policy and that everyone knew. That TheHon. R.I. LUCAS: If he is like the government he
is not the case. There is no detail in the policy as to what isvill not consult: he will say, “You should have been aware
intended to be in these plans. Given that it is already complyef this and let the operator beware.’
ing with all these requirements in the performance incentive The Hon. Diana Laidlaw interjecting:
scheme and is already being penalised up to $1 million in TheHon. R.I. LUCAS: Well, he does not have a very
relation to that, it is a reasonable question for a distributiorgood role model to follow in relation to consultation. That
company to ask what is intended to be put into this plarconcludes most of the detailed questions with respect to the
subject to which they face penalties of up to $1 million.  clauses. When the other members return to the debate we can
TheHon. P. HOLLOWAY: As the leader himself says, go through the bill clause by clause. | might raise the odd
existing plans are in place. It is my understanding that theuestion but that is the bulk of them. Again, | thank the
government does not duplicate those. This provides us witinister and his advisers for the five pages of information
the ability to fill in any gaps that we may find. It simply gives they provided in response to the questions | raised last
flexibility to the provision if other standards are required. evening. Can | very quickly clarify two or three issues of
TheHon. R.I. LUCAS: The minister is saying that what detail? It will not take long, | can assure the committee.
goes into this plan is a decision for the government in Does the advice provided by the minister confirm the
executive council and not the Regulator. So, is he now sayindifference between the calculations—the load-weighted
that what goes into the safety, reliability, maintenance anadverage and the time-weighted average—for electricity
technical management plan, which will be required as grices? Can the minister confirm that load weighted and
licence provision, is a decision for the government? volume weighted averages—volume weighted being the
TheHon. P. HOLLOWAY: | advise that the Office of definition that NECA's web site confirms—are one and the
the Technical Regulator sets the plan through regulation. same?
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TheHon. P. HOLLOWAY: | am advised that there are committee stage, as is normally done with the clauses. It
only time weighted or load weighted figures. would certainly have made it easier for me and the advisers
TheHon. R.I. LUCAS: For example, if | take the most for it to have been dealt with in that way. Unfortunately, we
recent pool prices for each of the states pulled off the NEC/ave had to do it this way because of the absence of a number
website provided by ESAA (Electricity Supply Association of other members of the council through illness and other
of Australia), the South Australian pool price for the 52reasons. Again, | thank the council for its forbearance and |
weeks up to 10 August this year had a time weighted averagbank the advisers for coping so well in very difficult
price of $34.04 for South Australia and a volume weighteccircumstances that were outside the control of the council.
price of $36.54. | am just confirming that this volume  Progress reported; committee to sit again.
weighted price is exactly the same measure as the load
weighted price. APPROPRIATION BILL
TheHon. P. HOLLOWAY: | am advised that perhaps ) )
we should have some technical advice on that. We believe it Adjourned debate on second reading.
is the case, but | would have to make that subject to some sort (Continued from 26 August. Page 811.)

?r:‘;[onflrmatlon from a technical expert. Perhaps we can do The Hon. R.K. SNEATH: | find myself starting this

TheHon. R.I. LUCAS: | will not hold up the committee contribution by agreeing with something the Leader of the

I will provide this information to the minister’'s advisers. | am Opposmon In th|§ council said in his speech on the Appropri-
fairly sure, given the way this is structured, that loag@tion Bill. He said that health and education were to be the

: : ; . laimed priorities of this government but that those members
‘éﬂeégegﬁ?bﬁ,ngdtﬁ(é'i?ﬁg sggg:d must be just different waysgf the community who believed the pledge card (which the

The Hon. P. HOLLOWAY: That is our understanding. -€2der of the Oppasition keeps close to his heart, | under-
We can confirm that. stand) had been sold a pup.

TheHon. R.I. LUCAS: | also thank the minister for the | believe that ‘pup’ may be appropriate f_or this budget_
because a pup, of course, grows into a working dog, and this

information provided in relation to the supply issues. | not ; ! .
that the minister has indicated that IES has been retained dge@ IS certa}lnly a w?rklng dgg bUdQEt.' We all know that
working dog is a man'’s best friend and, if you have studied

the Industry Regulator together with Charles River Associate is budget, | am sure you will have no problem at all seeing

to provide advice on pricing. Having looked at the informa- : ; . \ ;
tion provided by the minister which indicates that Murraylinkthat this budget, in fact, is a man and woman’s best friend.

is about to be operational, that the 450 megawatts in Victoria ' cor!gratu_late the Treasurer on his first budget. It has been
at Edison Mission and AGL will be operational by the end of® long time since a Treasurer has gotit r_|ght,_but the Treasur-
this year, it appears as though the 220 megawatts that W§£|Of tfgls_tgover?mttant got it right the first time—ifrom its
listed by IES at AGL and Origin South Australia might be colourto Its contents.

more than that; that is 270 or 280 megawatts, so that igcz:;:jea:;ﬂg', T.J. Stephens: Mr Acting  President, its
exceeded. The 400 megawatts Snowy to Victoria inter= The ACTING PRESIDENT (Hon. J.SL. Dawkins):

connector is operational this year, but it looks like theOrderl
expected 420 megawatts in South Australia will be down to ’ . .
about 270 megawatts at peaking capacity at AGL and Origin. The Hon. R'K_' SNEATH' The Treasurer says.

On the basis of the advice provided to the former govern- This budget delivers relief to health, education and infrastructure,

- . t soccer stadiums, rose gardens or white elephants. Not only that,
ment with respect to the supply scenario that IES has lOOkeﬂﬁs budget results in a surplus of $92 million, which is not a one-off

atin terms of the variety of scenarios, we are looking at theurplus. It will be followed by surpluses of $98 million, $48 million
moment at a supply scenario of between medium SA capacignd $83 million over the four years. South Australians must be

outlook, which was 220 megawatts of peaking in Souttshaking their head at the previous Liberal government’s priorities.
Australia plus Murraylink, and high SA capacity outlook, It put massive amounts of money into white elephants while
which was 420 megawatts in South Australia and Murraylinkhealth, education and the other important issues affecting
and 400 megawatts of SNOVIC. It would seem that theSouth Australians were being ignored. South Australians have
scenario would be somewhere between medium and high SBeen crying out for help for the past eight years. They have
capacity. Therefore, given the table that the ministebeen crying out for improved health services, enhanced
incorporated irHansard (and | do not have it with me), | ask education facilities for their children and a better way of life.
whether the minister is prepared to indicate, based on advice, The last government turned a deaf ear to what South
if that is a reasonable assumption—that on the IES scenaridsustralians wanted. It looked after a few, caved in to pressure
we are somewhere between the medium and high capacignd struck deals: deals that saw soccer stadiums built and
judgments that they put to the former government. privately owned casinos given exemptions from tax rises for
TheHon. P. HOLLOWAY: | will have to take that 15 years, resulting in less funds for important South Aus-
guestion on notice. It is something on which we will have totralian issues. It also struck deals with private enterprise, such
check. I do not think we have the IES report here, and | anas the ferry which operates between Kangaroo Island and the
not sure whether the advisers have that in their memory. Smainland.
we will come back to that question. If the leader has finished, In her contribution to the Appropriation Bill, the Hon.
| thank the advisers, John Robinson and Mark Hancock, foDiana Laidlaw raised the issue of Transport SA and the Far
their assistance. Again, | make the point that this is not th&orth roads and Labor’s apparent lack of concern for country
ideal way in which we would normally deal with the commit- communities. On behalf of all those people who live and
tee stage. travel to Kangaroo Island, | would like to raise some grave
Itis unfortunate that we have had to deal with everythingconcerns about the deal that was struck with the Sealink ferry
under clause 1. It would have been much more preferable dperators. It costs the local people of Kangaroo Island a large
we had sequentially worked through most of the debate in themount of money to travel back and forth to the mainland for
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holidays, business and schooling. The expense is also a The PRESIDENT: | am sure the Hon. Mr Sneath would
deterrent for tourists visiting the island. not be crass enough to go into that.

I understand that there is a syndicate that would like to  TheHon. R.K. SNEATH: | certainly will not, but I will
start a ferry service that would cut the cost to the islanderf the honourable member would like me to inform her what
and tourists quite significantly. However, because of a deghe Hon. Mr Churchill said in response to a suggestion and
that was put in place when the Hon. Diana Laidlaw wascomment similar to that which the Hon. Diana Laidlaw made
minister—a deal that | understand grants Sealink sole accet&me during her speech. | do not look upon the Hon. Diana
to the wharves for 25 years—this syndicate is unable to dbaidlaw in the same way as Sir Winston Churchill looked
business. This is a disgrace and certainly something that th#0n the person who called him overweight, but | encourage
Kangaroo Island community is up in arms about. | thoughher to look up his response, because | would not put those
the Hon. Diana Laidlaw was a supporter of private enterpriséentiments irHansard.
and of competition. | wonder what the Hon. Terry Stephens TheHon. R.I. Lucas: What's this got to do with appro-
would think about a deal that disallows country people acceggiation?
to cheaper fares. The Hon. Diana Laidlaw must have already TheHon. R.K. SNEATH: Itis a reply to the contribution
forgotten the effect some of her decisions have had othatthe Hon. Diana Laidlaw made to the Appropriation Bill.
country people. The Hon. Diana Laidlaw also called me lazy. | can assure the

Let us look at what is left of the Department of Road honourable member—and | hope memb_ers listen to yhis
Transport operations in country areas. There used to be fulRecause | know that a few old shearers will hear about it—
operated depots in Mount Gambier, Millicent, Penola,tat an old shearer does not have a lazy bone in his body:
Naracoorte, Lucindale, Kingston, Bordertown, Keith, Only aching ones, something that the honourable member
Coonalpyn, Meningie and Tailem Bend—and that is just incould only dream of. | am also sure that the honourabk_a
the South-East. Now and during the reign of the cut and slasieémber is aware that shearers are seldom blessed with
of the Hon. Diana Laidlaw, as minister for transport, most ofaving a silver spoon in their mouth.
these towns have seen their road gangs and maintenance!t surprises me that the previous government would have
gangs disappear. Those which have not disappeared now hd{ audacity to accuse the new Labor government of neglect-
only skeleton crews. This has happened all over the state, nd the bush in this budget, especially after the Hon. Diana
just in the South-East. We have seen the wonderful Depart-2idlaw ran it down as she did in the Department of
ment of Road Transport construction gangs totally disappeaf/ansport. The jobs of workers on the northern road might
leaving behind only the monuments that they built as thd1ave been saved if some of the transport budget money had
proof of their skills. We have seen a halving—or more—ofNnot disappeared into the arts. | will read an answer by the
metropolitan department maintenance gangs since the HoRON. Mr Foley to a question asked in the other house by the
Diana Laidlaw’s reign of cut and slash. We have also seen tH@ember for Torrens:

Contracts Consultative Committee abolished: it was made up . .. the former minister for the arts would have funding shortfalls
of industry members and designed to keep an eye on contraB-the arts department that she met by transferring money from the

nsport portfolio. Money that | assume was there for road¥he
tors and put a case forward for Department of Road TranSpog?emier will have to be patient, because | am going to walk from the

full-time employees. smallest to the largest. | am advised that $18 000 was transferred
While attacking me for not raising with the current ffgmftgre aD%%?]fttgﬁn?né?;:fﬁﬁggtgfﬁgg?efétroﬂtes an,t: ?gp;igzngto
minister issues with (egard t_o the road gangs In the r_lorth cg?%temporary musri)c fes){ival. The sum of $45 000 was transferred
the state, the Hon. Diana Laidlaw mentioned the ferries ang) the [South Australian] Museum for e-glazing of the Natural
how we negotiated various issues when | was secretary of th&ience Building. | understand that the former government trans-
Australian Workers Union. It is true that we did, on a numberferred $60 000—
of occasions, negotiate the outsourcing of ferry operations. Members interjecting:
Itwas a success until the past couple of years when the Hon. The Hon. R.K. SNEATH: Don’t they respond well when
Diana Laidlaw allowed the department to call for tendershey find out they are not so honest!
without award protection. By not having an award as security ThePRESIDENT: Order! The Hon. Diana Laidlaw will
for the workers, as was agreed to in the first negotiationgsome to order. Members of Her Majesty’s loyal opposition
contractors were allowed to undercut many of the originajyill come to order when a member is debating a matter in an
successful tenderers, resulting in ex-departmental workegderly fashion.
losing their jobs. TheHon. R.K. SNEATH: Thank you for your protection,
I would also like to take this opportunity to express my Mr President.
disappointment in the Hon. Diana Laidlaw’s personal TheHon. T.J. Sephensinterjecting:
references to me in her speech. She implied that | am sitting The PRESIDENT: The Hon. Mr Stephens should not
in this house putting on weight and not helping the membergterject in his place, let alone out of his place.
of the AWU in the north. I will always assist members ofthe  TheHon. R.K. SNEATH: The former government
AWU, as | have done on a number of occasions, and alransferred $60 000 to upgrade the sound system at the
working-class people in their ongoing battle for fair andFestival Centre for the screening of films as part of the 2002
reasonable wages and conditions. Adelaide Festival. A further $100 000 was used to complete
| am sure that the Hon. Diana Laidlaw is an admirer of Sirthe funding for work in the State Library and associated
Winston Churchill, but | would be interested to know whetherworks, and a further $100 000 was used to complete funding
the honourable member is aware—and she might want to Iéor the Cabaret Festival.
us know—of Sir Winston Churchill’s response to an opposi- Mr Foley also said—and this is important—that the former
tion member who remarked on his being overweight. Unlessinister for the arts took $110 000 from the transport
the member would like me to tell her, | will leave it for her portfolio to purchase the Tiffany windows from Prince Alfred
to find out. College. She bought the Tiffany windows from Prince Alfred
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College for $110 000 with Department of Transport moneythese services, they do not care because they know they are
| suppose they were sent up north for the workers to loolsafe in the bush. Well, they might not be safe for much
through the windows! It was their money that was used tdonger. They have taken these seats for granted and the bush
purchase them so they should have gone up north. Perhabpas started to wake up. | spend a lot of time in the bush, and
they are in the potholes up there! | have been told that thegeeople tell me that they are starting to wake up to this mob.
important windows are exquisite, but they were purchase&oon they will start to lose some of these bush seats.
with money from the Department of Transport budget. This is truly a budget of which government members can

The Adelaide Festival Trust received $500 000 as WOI‘king)e proud. This budget was prepared by the government in
capital. Boy! More workers could have been employed ugextremely difficult circumstances because of the large black
north with all that money if it had not been transferred to thengle left by the previous government, which they continually
arts. Actually, they could have all been trained as artists S@eny. Unfortunately, cuts had to be made in respect of some
that they could sketch the Flinders Ranges if all this transpowf the smaller issues raised by opposition members, but if we
money had not been spent elsewhere. look at the contributions made by members opposite we see

TheHon. Diana Laidlaw: They were great singers. that those small cuts to small projects were necessary because

TheHon. RK. SNEATH: They would have to be. the last government did not make allowances for continued
Perhaps some money could have been spent on voice trainifghding in its forward estimates. There is very little that the
or something. This is money that should have gone to busépposition has been able to condemn in this budget, and that
roads, but it went to the arts instead, although none to busipeaks volumes for the budget. In fact, the whingeing,
art. None of the money for country roads transferred from thgvhining, moaning, nitpicking opposition are frustrated at
transport portfolio went to bush art. What a shocker! In hispeing unable to find faults in this budget.
speech, the Hon. Terry Stephens touched on the honest, | the contributions of the Hon. Caroline Schaefer, the
hardworking hotel families who borrowed money to renovatq o Terry Stephens, the Hon. Mr Ridgway, the Hon. Diana
their businesses and the effect the pokies tax will have opsigiaw and even the Leader of the Opposition himself there
them. He said that, unless these families purchase huggare very few criticisms. | think the Hon. Diana Laidlaw’s
businesses with a pokies turnover in the state’s top percentynripution went for four or five pages and all she could
age, there would be no adverse effect on them. In fact, giticise was a few cuts in the northern roadworks program—
majority of country hoteliers will obtain a benefit from this ye(y jittle else. Even the Hon. Robert Lucas found it hard to
budget. However, | do not recall any of this mentioned bycyiicise this budget, and that is pretty remarkable. Once
members opposite—people who say they care about theyain | congratulate the Treasurer on a marvellous budget.
country. They did not once mention that in the budget thg 3 syre that the colours will be flying high at the end of
Treasurer provided a benefit to country hoteliers. Howevergeiember, and we could probably put the budget papers
| am sure they are out there telling the small country hotelierghemselves up the flagpole. I fully support the bill.
that the new Labor government has passed savings on to them
in this budget. _ TheHon. G.E. GAGO secured the adjournment of the

TheHon. Diana Laidlaw: Excuse me, but have you yepate.
finished with me, because | wouldn’t want not to be here—

TheHon. R.K. SNEATH: | don’t have much longer to
go, so don’t miss any of it.

Members interjecting:

The PRESIDENT: The honourable member will return
to his contribution.

TheHon. R.K. SNEATH: For an opposition that goes

crook at this government for not looking after the bush, that TheHon. R.I. LUCAS (L eader of the Opposition): The

is unbelievable. The opposition in government knew that the S S
bush represented safe seats for them. They absolutely ignor%?pos't'on in the House of Assembly and the Legislative

the bush, because they knew they were safe seats. frounCil €xpress their strong opposition to this broken
governmént— " promise which is encapsulated in the bill. However, consis-

Memmbers interjecting: tent with the position that has been adopted in past years, as

STAMP DUTIES (RENTAL BUSINESS AND
CONVEYANCE RATES) AMENDMENT BILL

Adjourned debate on second reading.
(Continued from 20 August. Page 694.)

The PRESIDENT: Order! this is part of the government’s budget measures, the
The Hon. RK SN.EATH'. —they sold the TAB opposition will not vote against the particular provisions in
T1a . ’ the bill.

The Hon. T.J. Stephens interjecting: . e . .
The PRESIDENT: The Leader of the Opposition should That being s_qld, | mgllcate in th_e strongest possible terms
put a guiding hand on his apprentice’s shoulder—or acrodbat thg opposition bellevgas this is a fundamental breach of
his throat. one of the two. a specific election commitment given by Mr Rann and Mr
The Hén. R.K. SNEATH: | was wrong when | said the Foley in the period prior to and during the election campaign.
opposition sold the TAB: they gave it away. If you read thelt Was quite clear that the Labor Party in opposition had
papers, the Queensland TAB has returned a record profit. promised that it would not increase existing taxes and would
Regarding electricity, they say that they will look after the not Introduce_ new taxes. | note that the member for West
bush. The bush has been given enormous rises in the price §p"ens, who is affectionately known to us all as the welsher,
electricity. With this private provider of electricity, people in although 1 will not refer to him in those terms— N
the bush will be those who suffer. Opposition members ThePRESIDENT: Order! The Leader of the Opposition
support their federal mates on the sale of Telstra: they warknows that he should not do that. He should withdraw that.
to sell Telstra and, again, this will affect the bush. They do TheHon. R.I.LUCAS: | would certainly withdraw
not care whether the bush gets a telephone or any othegferring to the member for West Torrens as the welsher. He
services. As long as their big corporate mates in the city geknows—
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The PRESIDENT: Unqualified withdrawal would be Premier—just ask the hoteliers what a commitment, a

appropriate, | believe. guarantee in writing, from the Treasurer means in relation to
TheHon. R.I. LUCAS: Absolutely unqualified. gaming tax rates.’
The PRESIDENT: Continue with your speech. It is sad to see how soon leading industry groups and
TheHon. R.I. LUCAS: He knows that he made a bet and commentators have adopted that cynical attitude in relation
did not pay up. to this Treasurer and Premier in respect of the worth of the
The PRESIDENT: Order! The honourable member is promises and guarantees they have given. Those people are
defying the chair at the moment. saying that it is worthless getting something verbal or in
TheHon. R.I.LUCAS: No, | am not calling him a writing from this Premier and this Treasurer. You only have
welsher. to talk to the hoteliers to know that a written guarantee means
The PRESIDENT: Order! You are defying my ruling at nothing to this Treasurer and to this Premier. We will have
the moment. more of that when we come to the gaming machine debate,
TheHon. R.I.LUCAS: I'm just defining his sin. The but this debate on stamp duties is in exactly the same context.
member for West Torrens or Torrens in another place— We see a significant increase in stamp duties on property
TheHon. T.J. Stephens: The one who owes you 50 conveyances and the introduction of a new rental duty
bucks? arrangement in relation to commercial equipment hire using
TheHon. R.I. LUCAS: That's the one. hire purchase arrangements. To deal quickly with the second

TheHon. T.G. Roberts: Not the member for Torrens.  issue, the Australian Finance Conference and the Australian

TheHon. R.I. LUCAS: West Torrens. What's he called? Equipment Lessors Association have lobbied for many years
The member for West Torrens. | know what he’s called bufor what they argued was equity in relation to commercial
what's his electorate? The member for West Torrens I@quipment hire through hire purchase as Opposed to commer-
another place sought to defend the government and thgal equipment hire through lease finance. They argue, with
Treasurer, in particular, by referring to Advertiser story of ~ some justification, that it was inequitable that one form of

some 12 months ago that had a headline to the effect that Mlommercial hire attracted rental duty and another form did
Foley would not rule out tax increases. | remind the membegot.

for West Torrens that, soon after that, the then Leader of the | 555ure members that the two groups—the Australian

Opposition and the then shadow treasurer came out withinance Conference and the Australian Equipment Lessors
explicit commitments—and headlines in thevertiser inthe  aAgsociation—were strongly arguing that any change for
case of the Leader of the Opposition—that indicated thagquity purposes ought to be done in a revenue neutral way.
there would be no increase in taxes and no new taxes undg¢he former government was looking at various options of
any elected Labor government. o being able to introduce such a change in a revenue neutral
So, the member for West Torrens was deceptive, if | amyay "t is possible to introduce equity in relation to both
allowed to use that word about him—and it is a particularlyforms of commercial equipment hire but to do it in a revenue
understated description of the member's behaviour—wheRetra| way, that is, by striking a different rental duty rate and
he referred to that headline in tl#dverﬂsgr and then ruled _ recouping approximately the same amount of revenue, but
out dozens of other statements, commitments and promisgsyertheless having equity in respect of commercial equip-

leading up to the specific promise included in the Labomyent hire, whether through hire purchase or lease finance.
costings document. Anyone who heard the contribution ofthe g i is disingenuous at best for the Treasurer and the

member for West Torrens would understand why my opinion, ,, ernment apologists on the backbench to argue that this
of the honourable member remains at the level where it h

been for a number of years. It certainly has not move as being supported by industry lobby groups and associa-

) o . ions. Yes, they were looking for ity, hey were n
upwards as a result of his contribution during the debate o[booksingefzrtaeélouglg sOISg b%tc;ofglégebfgtr% eg/f reevgnu?et

the_l%gdget mcleasures. licit. brok ise. That i i neutral approach. Clearly this is a new duty, a new tax, and
is is a clear, explicit, broken promise. That is no ancgaarly and explicitly a broken promise.

issue that appears to be of concern to the current Premier an | turn to the other aspect of the bill in relation to the stamp

;er ea;s;llrjer, g ;’gg gﬂg‘ﬂgmﬁifﬁnﬁft’:‘g ;?1 o? 23‘32? Al\T:ttglnsw g:l%%ty on property conveyances. | have been intrigued at the
P efences being mounted, under increasing attack from some

ments and two accountability measures—hat allegedly wer Ik-back callers, by the Premier and Treasurer in defending
to usher in a new era of openness, honesty and accountabil eir budget by saying, broadly, that these were carefully

in relation to budget matters and matters of governance. Iti . d . .
clear that this government, this Premier and this Treasurdfr9€ted taxation measures which only hit the pokie barons
and the rich and wealthy; and the impact of stamp duty on

will not be bound by any promises that they have given.
When we come t% de)é)gte the gaming mgchinesgllegislatio%onv.eyances was targeted at only those who could afford to
ay it.

we will place on record explicit written guarantees that th . .
b b 9 The clear inference is that anyone who could afford to

Treasurer gave. He has said that at least he had the moral
fibre to break his promises and why did the Leader of thdUrchase a home of $200 000 or more was wealthy and had

Opposition (Mr Kerin) not have the moral fibre to break his € capacity to be able to afford the heavy increase in stamp
promises as well? duty that was going to be whacked on them. | refer to one of

In relation to debates on stamp duties and gaming"@. such statements made by the Premier_ and the Treasurer.
machines, it has become a joke in business and communi n SDN on 12 July, Mr Cordeaux put questions to Mr Foley

circles when dealing with the Treasurer and the Premie2" the issue of stamp duty on homes over $200 000. Mr
when people have been asked, “Would you like to get that iFordeaux said:

writing?’, the business and community groups have said, ‘We They say that we've got the highest stamp duty in the country
are not really sure that it is worthwhile getting that undertak"0W. You might hit this industry on the head to the detriment—

ing in writing from this government, this Treasurer and thisMr Foley said:
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Don’t have the highest. Victoria is still higher, around the markbe moving.’ That is the sort of response from this arrogant

of Western Australia or a little higher. We had a choice. Either hitand out of touch government. They will not be able to afford
people unfairly by increasing emergency services tax $100 a ye ; ; T
or we do a discretionary, carefully targeted, one-off small impostfalro move, these working class South Australian families.

. . Thank goodness there is an opposition looking after the
That is the sort of language and rhetoric that the Treasurer hggrkers of South Australia and that it is prepared to stand up

been using. ) ) for the workers in Port Adelaide, Croydon, Thebarton, Mile
TheHon. J.F. Stefani: The emergency services levy has gng—

already gone up 10 per cent. The Hon. Carmel Zollo interjecting:

TheHon. R1.LUCAS: The Hon. Mr Stefani has TheHon. R.I. LUCAS: No, that is the point: the Hon.

highlighted an issue. It is intriguing to see the governmenfb . A .
hrouah ministers criticisin ncils for takin van armel Zollo says, ‘In BurnS|de.We_ are not talking about
throug sters criticising councils for taking advantage o here Labor members of the caucus live—and the Hon. Terry

roperty valuation increases through local council rates an . .
property J goberts has a quiet chuckle. We are talking about where the

not adjusting the rate in the dollar downwards, when indee kers in South Australia I d who thi i
this government has done exactly the same in relation to thlOrkers In south Australia live and who this government Is
emergency services levy. meant to represent. Thank goodness that there is an opposi-

The Hon. J.F. Stefani: And sewer rates. tion party in this parliament prepared to speak up on behalf
TheHon. R.I. LUCAS: Again, the Hon. Mr Stefani is or the constituents a € workers 0se suburbs tha

accurate in his interjection. Let me return to the issue Opave |nd|catgd. i . . .
stamp duty on property conveyances. The notion that has What that indicates |s_that this Treasurer, this government,
been perpetrated by the Premier and the Treasurer is that% Sadly out of touch with the working class suburbs, the
will impact only on the wealthy. | want to give the lie to that Values within the suburbs that, in the past, have been
by indicating, from the property price guide in thevertiser ~ 'epresented by Labor. This was a mistake that Labor
this month, the suburbs where the median price value wagovernments in New South Wales and Western Australia
greater than $200 000 in the June quarter this year. | hope thgve made, this sort of class warfare mentality that, sadly, the
Labor members on the backbench can stay awake lorfytiorney-General and the Treasurer are afflicted with and
enough to be aware that their constituents—working-clas§ave been for many years; that is, it is only the wealthy in
South Australian families—are about to be slugged by theiPurnside, as the Hon. Carmel Zollo interjected, who will be
government and its decisions in relation to property convey!Mmpacted by these sorts of measures.
ances. Let me run through some of these suburbs: Mile End, That is how out of touch members of this government's
the median value is $238 000 in the last quarter. caucus are. | have listed the sorts of suburbs which have
TheHon. J.F. Stefani: Is Salisbury in there? nothing to do with Burnside and which are a long way away
TheHon.R.I.LUCAS: | will run through them: from Burnside. These are the families and the suburbs that
Semaphore, $241000; Semaphore Park, $238 00Will be whacked by this government through this savage
Semaphore South, $262 000; St Morris, $250 000; Mile Endncrease in stamp duty. | again indicate the Liberal Party’s
$238 000; Magill, $215 000; Felixstow, $208 000; ForestvilleStrong opposition to these measures and repeat again that it
$225 000; Fulham, $255 000; Glandore, $241 000; Allenbys only the Liberal Party that has been prepared to speak up
Gardens, $262 000: Ashford, $250 000: Black Foreston behalf of the workers of South Australia, working class
$325 000; Broadview, $240 000: Clarence Park, $261 0odamilies and unionists in South Australia, who live and work
Clapham, $266 000; Croydon, $237 000; Cumberland Park these suburbs and areas. Thankfully, we do have a Liberal
$275 000; Darlington, $225 000; Hectorville, $208 000;Party in opposition who is prepared to speak on behalf of
Hilton, $225 000; Kidman Park, $250 000; Panoramathese workers and families in South Australia.
$225 000; Payneham, $225 000; Payneham South $237 000;

and Port Adelaide $225 000. TheHon. R.K. SNEATH secured the adjournment of the
TheHon. J.F. Stefani: Isn't Port Adelaide the Treasurer's debate.
seat?
TheHon. R.I. LUCAS: Itis the Treasurer's seatand | am CONSTITUTION (PARLIAMENTARY
pleased to see the Hon. Mr Sneath rising from slothful SECRETARIES) AMENDMENT BILL
inactivity—
The PRESIDENT: Order! Adjourned debate on second reading.

TheHon. R.I. LUCAS: He was talking about the good (Continued from 26 August. Page 831.)
burghers of Port Adelaide in his Appropriation Bill contribu-
tion. These are the people who will be whacked by his TheHon. R.D. LAWSON: The Liberal opposition will
government’s increase in stamp duty on property conveyarsupport the bill. On my own behalf and that of my colleagues,
ces— | warmly congratulate the Hon. Carmel Zollo on her nomina-
The Hon. J.F. Sefani interjecting: tion to this position yet to be created. However, it is worthy
TheHon. R.I. LUCAS: Looking after his constituents. 0f note that this measure is not introduced for the best of
The list continues: Prospect, $248 000; Thebarton, $216 00@onstitutional reasons but is being presented by the govern-
Torrensville, $225000; West Croydon, $216 000;mentin order to meet some arrangements apparently made
Woodville—probably pretty close to the Attorney-General’sby the Premier at the time of the appointment of the new
seat—$264 000 median price value; Woodville Parklabor ministry.

$216 000 median price value— It would appear that the government was unaware of the
The Hon. P. Holloway: They like it so much, they won’t fact that the Constitution Act provides only for the appoint-
be moving! ment of a parliamentary secretary to the Premier, and one

TheHon. R.I. LUCAS: The Leader of the Government only. That was done deliberately in 1997, when the Constitu-
makes light of it by saying, ‘They like it so much, they won't tion Act was amended to allow for the appointment of
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ministers who were not also members of the Executiveinpaid—but without any formal statutory authorisation. In
Council. 1997, the Constitution Act was amended to facilitate, as |
At that time, the Labor opposition savaged the governmergaid, the appointment of one parliamentary secretary.
for that proposal, which was designed solely to facilitate théNotwithstanding the circumstances in which the Premier
arrangements of the government in relation to the ministry aiound himself, in the present case, having to meet the
that time, and it did allow for the formalisation of the practice exigencies of the internecine arrangements of the Australian
that had previously existed of appointing parliamentaryLabor Party to accommodate all interests—
secretaries. Members interjecting:
Parliamentary secretaries were first appointed in Australia TheHon. R.D. LAWSON: It is not fiction; it is faction,
in the federal parliament first without any statutory force butgob. Notwithstanding the fact that the motivation for this
subsequently as a result of the exercise of executive powefmendment is not the noble administration of the state but,
Subsequently, the practice was authorised by federal statutgsther, meeting some deal that the Premier and others had
Similarly in South Australia, parliamentary secretaries werentered into, the Liberal opposition is prepared to support the
appointed, and I think the Hon. Julian Stefani, who is presenjil, once again reminding the opposition of the attack that it

inthe chamber, was appointed parliamentary secretary to thade upon the Liberal government at the time when a similar
premier in 1993, an office which he filled with great distinc- measure was introduced by us.

tion.
TheHon. J.F. Stefani: And without pay! TheHon. R.I. LUCAS secured the adjournment of the
TheHon. R.D. LAWSON: And without pay, as he says. debate.

Notwithstanding the lack of pay, he worked with great

diligence and distinction, and his contribution to the govern- ADJOURNMENT

ment, headed by Premier Dean Brown, was a singular

contribution to our community. Subsequently, a number of At 11.02 p.m. the council adjourned until Wednesday

other parliamentary secretaries were appointed—agai®8 August at 2.15 p.m.



