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The PRESIDENT (Hon. R.R. Roberts) took the chair
at 2.16 p.m. and read prayers.

ASSENT TOBILLS

Her Excellency the Governor, by message, intimated her

assent to the following bills:

Classification (Publications, Films and Computer Games)

(On-line Services) Amendment,

Constitution (Parliamentary Secretaries) Amendment,

Cooperatives (Miscellaneous) Amendment,

Criminal Law Consolidation (Offences of Dishonesty)
Amendment,

Criminal Law Consolidation (Territorial Application of
the Criminal Law) Amendment,

Gaming Machines (Gaming Tax) Amendment,

Gas Pipelines Access (South Australia) (Reviews)

Amendment,

District Council By-Laws—
Alexandrina—
No. 1—Permits and Penalties
No. 2—Moveable Signs
No. 3—Local Government Land
No. 4—Roads
No. 5—Dogs
No. 6—Nuisances caused by Building Sites
Victor Harbor—
No. 1—Permits and Penalties
No. 2—Moveable Signs
No. 3—Local Government Land
No. 4—Roads
No. 5—Dogs
No. 6—Vehicles Kept or Let for Hire
No. 7—Nuisances caused by Building Sites.

STATUTORY AUTHORITIES REVIEW
COMMITTEE

TheHon. R.K. SNEATH: | bring up the annual report

of the committee for 2001-2002.
Report received and ordered to be printed.

QUESTIONTIME

Legal Services Commission (Miscellaneous) Amendment,

Parliamentary Committees (Presiding Members) Amend-

ment,
Statutes Amendment (Bushfires) Bill.

CITY OF BURNSIDE

The PRESIDENT: | lay upon the table the report of the

BUDGET CUTS

TheHon. R.I. LUCAS (Leader of the Opposition): |
seek leave to make an explanation prior to asking the Leader
of the Government, representing the Premier, a question
about government accountability for budget cuts.

Leave granted.

City of Burnside 2001-02 pursuant to section 131(6) of the TheHon. R.I. LUCAS: Members would be aware that,

Local Government Act 1999.
PAPERS TABLED

The following papers were laid on the table:
By the Minister for Agriculture, Food and Fisheries (Hon.
P. Holloway)—

Reports, 2001-2002—
Department of the Premier and Cabinet
Office for the Commissioner for Public Employment
SA Water
Regulations under the following Acts—
Aquaculture Act 2001—Framework
Fisheries Act 1982—
Coorong Corf
Fleurieu Reef
Northern Zone Rock Lobster
Public Corporations Act 1993—
Adelaide International Film Festival
Bio Innovation Board
Children’s Performing Arts Company
Veterinary Surgeons Act 1985—Fees Increase

By the Minister for Aboriginal Affairs and Reconcili-
ation (Hon. T.G. Roberts)—

Regulations under the following Acts—
Authorised Betting Operations Act 2000—Clubs Duty
Payment
Controlled Substances Act 1984—Weight Control
Freedom of Information Act 1991—Essential Services
Commission
Harbors and Navigation Act 1993—Fleurieu Reef
Liquor Licensing Act 1997—
Adelaide Brief Extension
Adelaide Year Extension
Prices Act 1948—Unsold Bread
Rules of Court—
District Court—District Court Rules 1992—Error
Corrected

when the budget was brought down in July, a key feature of
the budget announcement was claimed savings of some
$967 million over all portfolios for the current budget year
and for the forward estimate years. During the estimates
committee debate in another place on 30 July, the Treasurer
was asked the following question:

For each year, 2002-03, 2003-04, 2004-05 and 2005-06, what is
the share of the total $967 million savings strategy announced by the
government for each portfolio, and what is the detail of each savings
strategy in each portfolio?

The Treasurer, on behalf of the government, said that he was
happy to answer that in detail, that he would take it on notice,
and get back to the member, Mrs Redmond, the member for
Heysen, with a detailed answer.

As you would be aware, Mr President, the provisions
relating to the estimates committees of the other place are
reinforced to ministers by the chair of each committee in the
following terms:

If the minister undertakes to supply information at a later date,
it must be submitted to the Clerk of the House of Assembly by no
later than Friday, 16 August.

That was the deadline for the provision of information, and
that is what the Treasurer was required to do. In recent days
we have seen an example of a significant cut—a cut of almost
$2 million—as it affects the Julia Farr Centre as part of this
budget savings strategy, and the responsible officer for that
agency highlighted in a radio interview that that was a cut in
a budget of $22 million for that agency. | am advised that, as
of well into the second week of November, some three
months or so after the deadline required by the parliament of
the Treasurer to provide answers to this question, the
Treasurer has refused to provide any information to the
parliament on this issue.

TheHon. Diana Laidlaw: Open and honest government!
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TheHon. R.I. LUCAS: As my colleague indicates, some  TheHon. R.I. LUCAS: As a supplementary question,
people see this as perhaps not being consistent with theill the leader of the government provide a list of the cuts
claimed position of this government as being open andhat he has implemented in the agencies that report to him?
accountable, and being prepared to provide information to The PRESIDENT: Order! That is a different question
members and to the community. My question is: given thaand is not a supplementary.
the Treasurer has refused to provide this information to the The Hon. P. HOLL OWAY: That matter was addressed
estimates committee about the budget savings, will theluring the budget estimates committees. Indeed, there is some
Premier require or direct the Treasurer to provide to théroad outline of that information in the program estimates,
parliament all the detail of the budget savings cuts across thep that information has been provided. It has certainly been
portfolios and for the forward estimates, not just the Julia Farprovided to the Treasurer’s office and, when that information
Centre, consistent with the question that was asked of thigtom all the departments and agencies is put together, the
Treasurer more than three months ago in the estimatésformation will be available.
committee?

TheHon. P. HOLLOWAY (Minister for Agriculture, ANANGU PITJANTJARA LANDS
Food and Fisheries): | do not think it is correct, as the leader . .
alleged, that the Treasurer has refused to provide the answers, | '€ Hon. R.D. LAWSON: | seek leave to make a brief
Itis my understanding that this information in relation to all €XPlanation before asking the Minister for Aboriginal Affairs
departments involved some considerable collating and, asaapd Reconciliation a question about the Anangu Pitlantjatjara

member of the estimates committees under the previodsands'

; ; Leave granted.
overnment, let me say that it was not unusual to wait a lot . -
%nger for answers to c)gmplex questions. TheHon. R.D. LAWSON: Last Friday the Minister for

S Aboriginal Affairs and Reconciliation issued a news release
Members interjecting: commenting upon the annual general meeting of the Anangu
TheHon. P.HOLLOWAY: Itis not bad, is it, Mr Presi-  pitjantjatjara, which was held on Thursday 7 November. The

dent? This lot have asked for details of every single budgehinister congratulated the newly elected Executive Board and

cut across every portfolio, not just by the Treasurer—  the newly elected Chairman of the Executive Board, Mr Gary
The Hon. Caroline Schaefer interjecting: Lewis. In relation to the annual general meeting, he said that

TheHon. P. HOL L OWAY: Yes, there are a lot of them, it was ‘a significant opportunity to reverse almost a decade
as the honourable member says. The reason for that is that tAEneglect, which has led to a breakdown of basic human
budget position in which this state was left by the previousS€vices, including health, housing and education’. My
government was totally unsustainable; we all know that. Irfiu€stions to the minister are: o
fact, if this government had not taken the action thatitdidto 1. Does he accept that, when he came to office, in excess
try to bring the finances of this state under control and tf $60 million a year was being spent by various government
cope with all the promises that the previous government hagources to support the 3000 residents of the Anangu

made prior to the last election without any funding— Pitjiantjatjara lands? .
Members interjecting: 2. Does he seek to suggest that, prior to the last decade

) . referred to in his press release, the situation with regard to the
_ The PRESIDENT: Order! The question was heard in heaith, housing and educational status of the people on the
silence. lands was any different from what it is today?

TheHon. P. HOLLOWAY: —we would be in a much 3. Will he explain to the chamber the purpose for which
better position and would not have had to make any cutse personally attended the annual general meeting of the
Nevertheless, this government has not shirked the fisc@lnangu Pitjantjatjara, and will he indicate whether he
responsibility before it: we have taken some tough decisionsanvassed at that meeting for the election of any particular
in relation to the budget position we inherited. | understangerson and whether he supported the process by which
that the Treasurer is collating all the information from thenominated representatives of various communities on the
various departments. The former treasurer would know fullands were elected to the board?
well from when he was treasurer that, once the general budget 4. As the minister’'s media release referred to Mr Lewis
parameters are set, the departments go out and implemesy holding the executive chairmanship, does he agree that

those— there is a distinct difference between an executive chairman
TheHon. Diana Laidlaw: We want to know what they and a chairman of an executive board elected by the Anangu
are implementing. Pitjantjatjara people?

TheHon. P. HOLLOWAY: The honourable member _TheHon.T.G.ROBERTS (Minister for Aboriginal
also would know, as a former minister, that once the budgeftffairsand Recondiliation): | thank the honourable member
is set the department would go through the detail and workor hlsllmportant questions and for keeping an interest in and
through these various budget parameters over some montfi@!owing up on the reforms on the lands which both the
That has always been the case. When these complex larg@mmonwealth and the state are trying to make in dealing

questions covering multiple government departments hayith some of the problems that have been endemic on the
been asked in the past— lands for the last decade. | hope that his interest continues and

. . S that we can work in a bipartisan way to turn around the
The Hon. Diana Laidlaw interjecting: ) fortunes of the people in those areas.
The PRESIDENT: Order, the Hon. Ms Laidlaw! The honourable member asked a number of questions; |
TheHon. P. HOLLOWAY: It certainly is not unusual will reply to the last one first. The process conducted by the
that it would take some months for all that information to beprevious executive and the Executive Director, Chris
collated. I will pass the question to the Treasurer and see hoiarshall, of going to the communities on a regional basis and
that information is going. electing 10 executive members for endorsement was not
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something with which | personally agreed. | sat down withand, in talking to people within the communities, | felt that
Chris Marshall, the executives of the AP and the executivean attempt was being made to institute too much change in
of the Pitjantjatjara Council on numerous occasions to try t@aoo short a time frame and there would be confusion, and that
get a process to elect individual members based on regiontile constitutional changes required and the changes to the
representation within the communities. electoral system would be confusing and should have been
Given that there are 16 (depending on how you count théed in before the people themselves took the time to digest
numbers) major communities, there was always going to behat was being considered; then, over time, they could come
a difference of opinion as to whether you elected executiveback to those people who were trying to get change with
from 10 communities—which is the way that the legislationsome form of agreement.
endorses an executive being made up—or you put into the That was the government’s preferred position, but it did
arena for discussion a program to increase the number obt happen. The time frames were not ours; the construct was
members on the executive at a later date and to change thet ours; and the formation for change was not one that was
composition of the executive to be more representative of thénally considered by government to be appropriate. We were
broader communities. very close to agreement, and we had agreed to some of the
I would have liked that issue to go to the communities inchanges being advocated by the AP Executive. The name of
a public display of bipartisanship between the governmerthe executive chairperson is, | think, only a difference in
and the opposition with an executive imprimatur sayingterminology: | do not think there is any difference in the
‘Here are some programs for discussion; what do theesponsibilities involved. | would be seeking that a deputy
communities think?’ That was the way in which | tried to chairperson be elected: that would be up to the AP Executive,
proceed but, unfortunately, the executive at the time madewhich | expect is trying to get that process in place now.
decision—and it was its decision to make—to go to the | attended the meeting on the basis of an invitation | had
communities to elect 10 members of the incoming executivereceived from the traditional owners, known as the tjilpis,
which gave the government no room to put forward awho suggested that | be present on the lands at the time of the
proposal containing any different permutations for representalection. It was a matter of the minister’s paying his respects
tion at all. to the people on the lands on what was a very big day for
The disappointing part of the whole process is that, on ghem. | was to perform no role or function in relation to
number of occasions, we almost had agreement with theanvassing, nor was | to play a role in the election process
majority of both executives on the way to proceed, but in thétself.
end that was thwarted by attempts to negotiate changes to the The Electoral Commissioner had appointed a person to
position which determined our final dialogue. So, theconductthe meeting. My attendance was not required to assist
government withdrew; | withdrew my support. Although I in that. | was an observer during that process, and | stayed
supported the principles in relation to change, | was not goingntil probably 9 o’clock at night scrutineering. | was asked
to give a rubber stamp to the principles under which theo scrutineer on the last ballot just to check the process, to see
elections were conducted because | was in no position tbow the process worked, with a system that had gone from
judge how many people would turn out to elect thosean open vote, that is, a public show of hands, to a secret
representatives from the 10 communities; | was in no positioballot. | was invited by both executive sides who were pitted
to judge whether the information they were going to be giveragainst each other to observe. The assisting police officer, the
would be uniform throughout those communities. electoral representative and | were there. That was the role |
When contacted, | was given assurances that when th@ayed in relation to that. | certainly was not involved in any
canvassing was done all my concerns would be consideramunting; it was a matter of looking at process.
but—from Adelaide, anyway—I was not going to give my |think | have already explained the $60 million and what
imprimatur to that sort of process. So, it was a variance ohas been happening in the past decade. | have argued in this
positions that | disagreed to. The implementation progranplace on many occasions that the lives of people in the AP
which the AP Executive then embarked upon—which wadands has deteriorated, not only in the AP lands but in other
what they called a ‘rolling thunder’ program—was one wherdands as well. Those people who watched the ABC program
people were engaged to go out into the communities téast night with the two Pearson brothers who were lamenting
advertise that there were going to be, first of all, constitutionthe changes that had taken place in Cape York in relation to
al changes to the AP Executive, involving the way in whichtheir communities would realise that there is no difference
the AP Executive was to be constructed. Secondly, not onlfrom the changes that are taking place in a lot of our commu-
were there to be constitutional changes but there was also tities where alcohol, drugs, inter-family violence and abuse,
be a change in the way in which the formation of theand the deterioration of enterprise building reached a situation
executive was to be constituted, that is, from 10 regionalvhere intervention was required.
areas which involved sometimes two and sometimes three Itis our view that intervention needs to take place to assist
communities. | certainly did not agree with that. and support the people on those lands to come to terms with
I did not agree with that process on two grounds: one wathe difficulties they are facing. We will do that as much as we
that we were trying to incorporate change into the AP landsgan without being too obvious in our intervention. We will
and that was, hopefully, going to be done through negotiasupport the Anangu people holding their elections and
tions. In the main, many of the people on the lands would b&vorking with governments so that we help support their
confused if the issues were not put to them in the proper timgovernance by supplying the support that is required. We
frames allowing for their consideration and the constructiorhope to increase enterprise building and to work with the
of replies concerning the way in which people dealt withmining companies where required to provide some enterprise
them. building. We hope to be able to work with Anangu to help
There was change to the permit system, with pressure ibuild up environmental tourism programs. We will try to
relation to changes to the applications involving the way inmprove the circumstances people face in the areas of
which mining and exploration for oil were being conductededucation, health and housing.
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It is not a matter of being critical of the health servicesas part of a study tour and exchange of information between
being delivered at present. Many people within those aregadges and senior members of the judiciary. We welcome you
are doing a lot of good work under very difficult circum- to our parliament. We hope your stay is enjoyable and that
stances. Certainly those programs need more suppostou gather worthwhile information. Welcome to our state.
particularly those dealing with petrol sniffing, alcohol abuse
and violence. A housing program has been in place for some REGIONAL DEVELOPMENT
considerable time, and that is starting to improve people’s
lives within housing. However, it is only replacement of old ~ TheHon. CAROLINE SCHAEFER: | seek leave to
stock. Those of us on the select committee have gone int®ake an explanation before asking the Minister for Regional
communities and seen houses that have been burnt, f4ffairs a question about regional development board reviews.
whatever the reason. Those houses need to be replaced. Weleave granted.
need to link education and training to supply the programs we TheHon. CAROLINE SCHAEFER: | understand that
require for educating and training people. Advantage can bé&e normal process for regional development boards is to
taken of that and enterprises built up. Some independence cgAter into a resource agreement with the government. Some
be maintained by getting people away from welfare and intd-2 months after the inception of that agreement, a minor
support programs where they can communally work and€eview is held and then, according to the contract but
operate to build up some respect not only for themselves biormally towards the end of five years, a major review is
in the eyes of the rest of the community. | hope that they ar&eld. Following that, provided the regional development
prepared to be able to do that. board has fulfilled its obligations, a new resource agreement

between the state government and the regional development

TheHon. R.D. LAWSON: As a supplementary question, board is signed by both parties and adopted.

did you, either publicly or privately, personally or through  Six of the states’s regions—the Limestone Coast, the Mid-
others, express support for the election of any particulaNorth, Fleurieu Peninsula, Murraylands, Yorke Peninsula and
candidate for election at the AP annual general meeting? Port Pirie—were due for such an arrangement to be entered

TheHon. T.G. ROBERTS: It would have been improper into at the end of the financial year. My understanding from
for me to canvass on behalf of any particular candidate. the minister himself at the regional development board
would like somebody to describe to me the circumstances igonference was that major reviews were taking place but that
which they believe | canvassed for an individual candidatethose boards should not be alarmed because eventually the
| was accused by the Director—I think his title is—Chris reviews would be completed and draft agreements would be
Marshall of standing on one side of the line, where a line wasent to them.
drawn in the sand between two groups to be counted. He Thatwas five months ago. Those boards have been out of
accused me of standing on the wrong side of the line, that isontract since 30 June. Therefore, they cannot conduct their
that | was standing on a line amongst a group of people whaffairs in a business-like fashion. They are halfway into their
were trying to work out on which side of the line they werefirst financial year with no resource agreement having been
going to stand. entered into. A number of other boards are due to have their

| was asked to stand on the other side of the line. | saideviews started. My questions to the minister are:

‘Why would | do that?’, and he said, ‘Well, it appears that 1. Ifthey have not been completed, when are the reviews
you are canvassing for the group of people standing on thiéely to be completed?

same side of the line as you. | said, ‘Chris, | am not moving 2. When will new resource agreements be offered to these
for you or anyone else. | have been standing here for four dpoards?

five hours. There is shade here. | have a bottle of water here. 3. Why have the reviews and the resource agreements
Although | have sunscreen on my face, | am getting quitédaken so long to complete?

burnt. I am not going to move out of this position.’ TheHon. T.G. ROBERTS (Minister for Regional

Perhaps my presence on that side of the line was seen B\ffairs): The resource agreements with all the 14 regional
some as canvassing. Unfortunately, there was a show @fevelopment boards require a review of each board prior to
hands in a public display of support, which further dividedthe end of the agreement term, as the honourable member has
the community. | expressed my concern about that, and it wegaid. Economic Research Consultants Pty Ltd (ERC) was
then changed to a secret ballot—after the communities argelected through a tender process to undertake the regional
families were divided publicly by having to show their development board reviews for Whyalla and Port Pirie, and
position. | expressed concern at that, but | certainly did nothe Northern, Fleurieu, Limestone Coast and Mid North
move. | stayed where | was. The ballot went ahead withou@reas. An option to extend the contract to review also the

too much concern. work of the remaining eight development boards has recently
The Hon. T.G. Cameron: Your demonstrating days are been exercised. The review of the remaining eight boards
long over! commenced in October 2002, with the objective of complet-
The PRESIDENT: Order, the Hon. Mr Cameron! ing four by the end of the year and the remaining four by the
first half of next year.
VISITORSTO PARLIAMENT Broadly, the review is focused on three facets of opera-

tion: context (the unigue issues of history and environment
The PRESIDENT: | draw members’ attention to an that face a specific board); compliance (the extent to which
important delegation present with us today from Indonesiathe board met the requirements of its resource agreement and
| am advised that they are part of the AIDAB program andgood governance); and, effectiveness (whether the board has
they are being sponsored by Professor Rob Fowler from thachieved its objectives and provided leadership in the
University of South Australia. | understand that they arecommunity in relation to economic development).
being assisted in that process by the Hons Mr Cameron and The process involved a study of background documenta-
Mr Redford. | believe that these people are here for a monttion (minutes, annual reports, financial reports, correspond-
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ence, etc), surveys of board members, board employees, TheHon. R.K. SNEATH: As currently enacted, the
stakeholders and 40 local businesses. The process alBsheries Act 1982 provides the framework for sustainable
involved a review of board records (publications, accountsharvesting of fish in South Australian waters and, despite
minutes book, contract register/contracts, etc.), interviewamendment, has not kept pace with development in modern
with past board members and staff (as appropriate) and wittishery management policy in practice in Australia and
CEOs of participating councils and preparation of reviewoverseas. In July 2002, the minister announced a review of
findings and write-up of a formal report. the Fisheries Act with the goal of making it more effective
With respect to the six reviews that have been Comp|ete(ﬁ.nd more relevant to the industry in the 21st century. Will the
the consultants prepared an overview report summarising trwinister inform the council of the current status of the review,
findings across the six regional development boards. 1@nd what steps are left in the review process?
summary, it identified that, while the effectiveness of boards TheHon. P. HOLLOWAY (Minister for Agriculture,
is generally more varied than the compliance aspect of thood and Fisheries): | thank the honourable member for his
boards’ operations (due to the differing environment andjuestion and for his interest in this important industry. | am
opportunities facing the regions), there is strong support frorpleased to announce that the state government has reached a
local communities and stakeholders with respect to boarthajor milestone in its review of the Fisheries Act. Today, |
operations. will be releasing a green paper announcing the beginning of
The overview report also identified a number of processe§€ consultation phase of the review of the Fisheries Act.
and improvements in relation to corporate governance fofeday, | will also release the final report of the national
consideration by the boards. A copy of each board’s reviefOMPetition policy review into the Fisheries Act, which, of
has been provided to the respective participating locafourse, will be considered as part of that review process. In
government authorities and to each board reviewed, with af¢!€asing the green paper, | acknowledge the excellent work
offer to discuss the findings with the Office of Regionaldone by Dr John Radcliffe and the other members of the

Affairs in the context of the next round of resource agreeSteering committee. The paper (which they prepared with the
ments. assistance of the various reference groups representing major

Crown Law drafted a new resource agreement incorpora'DdUStry and community stakeholders) will form the basis of
hwe consultation phase.

ing a number of changes. The most important chang . o . . .
proposed is to expand the boards’ objectives from the narroy A series of public information meetings will be held
roughout the state, including regional centres, in early

focus of jobs and investment (which will remain as ‘primary’ b d Feb h e with
objectives) to include broader objectives, such as infrastrud2€cember and February next year, so that people with an
{nterest in the Fisheries Act will have the opportunity to talk

ture development, capacity building and skills developmen b he di . dh hei - q
business development leadership, etc. (‘secondary’ objeﬁ out the discussion paper and have their questions answered.

tives). These changes merely reflect the actual situation in tHaeSPONSes to the green paper will be taken into account n the

regions, and it will probably depend on the strength of thé)reparation of a further paper, which is expected to be

relationship with the local government bodies in which thosdeleased arpund_ApriI 2003 and _Whic_h will set out the
regions are placed. government’s policy on the new fisheries legislation. The

results of the consultation on this further paper will be taken

LOJ;:%gs‘gr:rg;taggigrgggé:zi dbgeen igfaclu[s)zsglgv'tmh;ﬂﬁto account in the drafting of a bill to amend the act, which,
9 P ﬁopefully, will be introduced into this parliament next year.

SA and will be put before participating councils in each Although the management of South Australian fisheries

region and the board in the near future. For those that havg regarded very highly both interstate and overseas, as |

not signed, notwithstanding these discussions, the Treasur {ﬁderstand it. the Fisheries Act is now the oldest act of its

pe. The commonwealth and all other states have upgraded
eir acts since the South Australian act was introduced in
pf£582. Many of the difficult issues currently facing
government and fisheries management authorities, such as
) - ensuring ecologically sustainable development, food safety,
The Hon. CAROLINE SCHAEFER: The minister has . biosecurity and future access arrangements for all sectors of

not answered my question. | asked why none of the SI)éaurcommunity, are not covered by our existing act. Also, the

boards, the reviews of which have b.e('an completed, has S€&lt does not incorporate mechanisms to enable best practice
a draft resource agreement. The minister said that they wi transparent and effective administrative action

in the near future, and | would like to have a definition—for : S .
their sake—of how long the ‘near future’ is likely to be? . Ihb?heve th?t ftis |mp’orft_ark1]t that all who have ar:‘. Interest
he Hon. T.G. ROBERTS: As the honourable member ™ 1€ future of our state's fisheries participate in this review
The e ‘ process. | have asked that copies of the green paper be
points out, | was not specific about the time frame fortoarded to all members, but | also advise members and
resource agreements to be given to each individual coungihe mpers of the public with an interest in this area that they
because that information has not been given to me, but [ will,, view the paper on the PIRSA web site, they can attend
take that question on notice and bring back a reply. one of the information sessions later this year and early next
year, or they can make a further submission to the review.

has guaranteed ongoing funding to the regional developme
boards involved pending the signing of a new resourc A
agreement. | hope that has answered the questions
forward by the honourable member.

FISHERIESACT

) MINING, CODES OF CONDUCT
TheHon. R.K. SNEATH: | seek leave to make a brief

explanation before asking the Minister for Agriculture, Food TheHon. M.J. ELLIOTT: | seek leave to make a brief

and Fisheries a question about the review of the Fisheriaskplanation before asking the Minister for Mineral Resources

Act. Development a question about mining codes of conduct.
Leave granted. Leave granted.
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TheHon. M .J. ELLIOTT: An article on page 5 of the College, despite a fatal accident occurring there last year. The
September 2002 edition of tleurnal of theMineral Policy ~ Portrush Road bus stop is only metres away from a pedestrian
Ingtitute reveals difficulties with the Mineral Council of crossing and was identified as a major factor in a tragic
Australia’s voluntary code for environmental managementaccident when a student was killed using the crossing. A
It reports that, while the Mineral Council of Australia’s Loreto College student was killed and two of her friends were
external environmental advisory group noted improvedstruck by atruck as they used the crossing. Burnside council
transparency and environmental performance in some aredss asked for the bus stop to be moved. However, no action
there still remain serious flaws in the voluntary code. Firstlyhas been taken. Both Transport SA and the office of the
information gained by the journal under FOI noted how manyMinister for Transport will not say why the bus stop will not
companies sought anonymity as a condition of participatingpe moved. Loreto College Deputy Principal, Mr James Muir,
in the voluntary surveys. Secondly, the journal also found thabas also condemned the lack of action, which could put more
different reporting procedures between companies made lives at risk. Will it take another appalling death before
difficult to assess performance accurately against th@ransport SA is forced to act? My questions to the minister
environmental management code. Both these issues highligate:
an ongoing lack of full accountability by mining companies 1. Why has the bus stop in question not been moved as
for their environmental performance. My questions are:  requested by the local council and college?

1. What discussions has the minister had with the federal 2. Considering the bus stop location was identified as a
government about introducing a national enforceable code tey factor in the cause of a previous death, will the minister
conduct for the mining industry? direct Transport SA to take immediate action and have it

2. Ifthe minister has not had any such discussions, wouleelocated?
he undertake to lobby his federal counterpart on this issue? 3. As a matter of simple courtesy, will the minister write
If not, why not? to both Burnside council and Loreto College explaining what

3. Finally, is the state government considering theaction he intends to take?
introduction of an enforceable code of conduct for environ-  The Hon. T.G. ROBERTS (Minister for Aboriginal
mental performance by mining companies operating in SoutA\ffairs and Reconciliation): | will take those important

Australia? If not, why not? questions to the minister and bring back a reply.
TheHon. P. HOLLOWAY (Minister for Mineral
Resources Development): The honourable member has GOVERNMENT SPOKESPEOPLE
asked a range of questions. | did not catch the name of the
journal he referred to— TheHon. A.J. REDFORD: | seek leave to make a brief
TheHon. M J. Elliott: Journal of the Mineral Policy  explanation before asking the Minister for Aboriginal Affairs
Ingtitute. and Reconciliation, both in his own right and representing the

TheHon. P. HOLL OWAY: | am not aware of the article, Minister Assisting the Premier in Social Inclusion, a question
but | will look at it and respond to the accusations madeabout government spokespeople.
therein. | have been to only one ministerial council meeting Leave granted.
of mining ministers since | have been a minister. Anumber TheHon. A.J. REDFORD: | have watched with some
of issues are discussed at such meetings, and environmenitaterest the progress of the Social Inclusion Unit established
issues are part of the agenda, but | do not recall having anshortly after the formation of the Rann-Lewis government.
discussions specifically in relation to environmental codes of sought access to a number of documents through the
conduct. We have within this state requirements we expectreedom of Information Act and was granted access to some
our companies to abide by, apart from the mining specifi@3 documents and denied access to 23 documents. The
acts such as the Mining Act, the Petroleum Act and other actdocuments reveal that the first meeting, held on 6 May, was
that require companies to behave in an environmentallgttended by the Premier, and the topics included a definition
responsible manner. Those companies also are subject to tsocial inclusion’, the role and reporting relationship of the
Environment Protection Act and other provisions in mosthoard and specific issues including the Drugs Summit,
cases, unless there is a specific indenture agreement. If thétemelessness and school retention.
are indenture agreements, generally those agreements imposea paper presented to the board for the first meeting on
environmental constraints. 6 May said that the Chair, Father Cappo (now Monsignor
As for having an Australia-wide code, | would have to Cappo), was ‘responsible as the public face of the Social
give that matter some thought, as clearly some states maiclusion Board for public comment on the work of the board
have lower standards than this state has. | would need to givghder agreed protocols’. Indeed, | was somewhat surprised
that matter some contemplation before | made on the rughen | read the minutes of the second meeting of the Social
policy decisions in relation to that, but I will consider the Inclusion Unit. At that meeting, the minutes also reveal that
matters raised by the honourable member and get back to hithe Premier identified three key priorities on entering

with a response. government—the Economic Development Board, the Social
Inclusion Initiative and Science and Innovation—and said
BURNSIDE BUS STOP that the three areas were to be headed by ‘people who could

. . . drive major change in a way which was open and
TheHon. T.G. CAMERON: | seek leave to make a brief 5.4 ntable’.

explanation before asking the Minister for Aboriginal Affairs 15 inytes of the second meeting of the Social Inclusion
and Reconciliation, representing the Minister for Transporty it on 14 June 2002 state:

questions regarding a dangerous bus stop. ) ]
In his opening comments Father Cappo expressed concerns that

Leave granted. . ! ) :
. . the S| Board workshop on Friday 7 June 2002 did not achieve clarity
TheHon. T.G. CAMERON: Transport SA has failed to i, relation to the SI Board’s understanding of the Social Inclusion

move a bus stop on a busy arterial road outside Loretaitiative. . .
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I was surprised at that. In any event, itis thenrecorded inthe TheHon. A.J. REDFORD: | have a supplementary

minutes: guestion. Does the minister agree that that indicates that they
Father Cappo then proceeded to outline the Premier’s expectg‘-re now political figures? ) .

tions for the Sl Initiative. The Premier’s views include: The PRESIDENT: That is the same question.
the need for the SI Board and the Unit to think laterally about TheHon. T.G. ROBERTS: If you operate in the social
how to address causes of social inclusion. arena, | do not think you can include them as political figures.

The minutes continue: They are certainly assisting—

) . . TheHon. AJ. Redford: There is a risk that they could
the expectation that the Chairs of the Government’s three majqg

: c > 1o ? - : e accused of being that.
boards (Economic, Scientific and Social Inclusion) will be the . . .
Premier’s spokespeople in their respective areas; TheHon. T.G. ROBERTS: | guess anyone is at liberty

to give any definition they like in respect of what they see and
what they do not see but, in relation to the definition the

Father Cappo believes the Unit is under resourced and is preparedember seeks about whether they are political figures
to discuss with the Premier the need for additional resources.  attached to politicians or political officers, the answer in my
In the light of that, my questions are: view is that they are not.

1. Has Monsignor Cappo discussed the need for addition-
al resources? How much has he asked for, and how much has

The minutes further state:

REGIONAL ARTSEVENT

the Premier granted? o  TheHon. DIANA LAIDLAW: | seek leave to ask the
2. Whatis meantby the term ‘Premier's spokespeople ineader of the Government, representing the Premier and
their respective areas'? Minister for the Arts, a question about a regional arts event.

3. Does the minister agree that the appointment of these Leave granted.
three people as his spokespeople has the potential to make theThe Hon. DIANA LAIDLAW: In May this year when
chairs of these boards—and, importantly the chair of thehe Premier announced that his government would no longer
Economic Development Board—political characters andund the Barossa Music Festival through Arts SA, he also
figures liable to be accused of political bias and, secondlyhighlighted that Mr Anthony Steel had been engaged to
undermine the Westminster system by bypassing ministerighroduce, by the end of June, ‘an options paper for a new
accountability to the parliament? regional arts event in South Australia’. Later, tavertiser

4. Is the minister aware that Monsignor Cappo is now théevealed that $150 000 had been set aside in the Arts SA
spokesperson on Aboriginal homelessness (and | assume ristdget this financial year to fund this new event. | understand
the minister), and is this an indication of a lack of confidencghat this figure is in line with the recommendation of the

in the minister? organisation’s Peer Assessment Committee and, no doubt, at
5. Who do | send constituents to, the Monsignor or thd€ast the same sum of money has been provided for in
minister? forward budget estimates so that any new event would not

The Hon. T.G. ROBERTS (Minister for Aboriginal simply be a one year wonder. Meanwhile, Mr Steel’s six

Affairsand Recondiliation): | thank the honourable member week timetable raised expectations that the Premier regarded
' a new regional arts event as a matter of priority for his

for his important questions. Unfortunately, regarding the overnment. with a decision on the options paper to be made
social inclusion questions in relation to science, inclusion and ’ P bap

EDB, | am afraid they are outside my portfolio areas. | will promptly to enable plenty of lead time to stage a new event

refer those questions to the Premier, and the member inf'Ithln this financial year's allocation of funds. .
| seek leave to table a copy of the report on regional arts

have to wait for a reply. In relation to Aboriginal housing, | » .
think the important thing that the Social Inclusion Unit is opportunities prepared by Mr Steel on 27 June, which the
opposition has obtained as the result of a freedom of

doing, and will continue to do, is to assist in formulating information request by the Hon. Angus Redford.

policy and to— Leave granted

TheHon. A.J. Redford: | thought we voted for y.ou.— The Hon. DIANA LAIDLAW: The options paper

TheHon. T.G. ROBERTS: | think the member willfind  presents five opportunities, ranging from the Bundaleer
that there will be input into the Social Inclusion Unit from my Fqrest weekend to a jazz summer event in McLaren Vale,
and discussers of policy, and they will discuss a wide rang@stralia within a budget constraint of up to $150 000 a year.
of issues with particular interest groups. In relation to myHowever, | note that the paper makes no reference to any
portfolio area, they will assist in policy development, in fytyre Sounds Under the Southern Cross, an event conducted
particular in respect of Aboriginal homelessness in theyayiier this year by Country Arts SA in the Warren Gorge as
metropolitan area. | think that is the brief that the honourabl%art of the Year of the Outback celebrations. This silence is
member is talking about. interesting, because the report in thevertiser about this

| welcome any support and assistance that influences thent on 29 April opens with this statement:
Premier and the Treasurer in relation to funding and resources The premier Mr Rann has vowed—
that may be made available to my portfolio, and I think it is .
a good mechanism that people are being consulted in tH_ere_peat. vowed—
Social Inclusion Unit with a view to building bridges in the it Will be back next year.
community to try to get the best possible information—andt is now four and a half months since Mr Steel presented his
I will make no other comment than that. But, ultimately, theoptions paper to the Premier in government and, therefore,
final decision on the allocation of funds and the way in whichl ask the Premier and Minister for the Arts:
particular ministers handle their portfolios in relation to the 1. When will he announce which of the five regional arts
Westminster system will still be carried out. events identified by Mr Steel in his report to the Premier in
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late June this year will be successful in receiving theway, putting the elders into units, as we do in our western
$150 000 funding this financial year? society. Those questions have to be worked out by the

2. Due to the time delay already experienced, is itommunities themselves.
possible that the Premier is prepared to ignore all five events We are providing resources for the Council of Elders in
identified by Mr Steel and unilaterally allocate the fundingthe Department of State Aboriginal Affairs (DOSAA) offices.
to a regional arts event of his own selection such as th&hat has had the dual effect of bringing older Aboriginal
Sounds Under the Southern Cross? people from around the state into the office, as well as

3. How does the Premier propose to deliver on his ‘vow’providing the opportunity for DOSAA employees to engage
that the Sounds Under the Southern Cross will be stageid conversation with the elders and try to build up a new
again next year? relationship, and then using the information and knowledge

4. Irrespective of the timing of the Premier’s announce-that older Aboriginal people have to try to bridge the gap that
ments, will he guarantee that the $150 000 allocated in theppears to be opening between older Aboriginal people in the
Arts SA budget this year will continue to be dedicated to acommunity and younger people. Hopefully, by building up
regional arts event, and that the same sum has been providédit base of respect, we can build up a dialogue and try to
for in the agency’s forward funding estimates, and not simplycome to terms with some of the problems, including the
wiped out as part of the savings targets required of alincreased number of young Aboriginal people who are being
agencies this financial year and next? incarcerated and who are put in the position of breaking laws

TheHon. P. HOLLOWAY (Minister for Agriculture,  when their own laws and customs appear to be breaking
Food and Fisheries): | thank the honourable member for her down.
question. | will refer it to the Premier and bring back a reply.

NURSES
ABORIGINAL ELDERS
The Hon. SANDRA KANCK: | seek leave to make an

TheHon. J. GAZZOLA: | seek leave to make a brief explanation before asking the Minister for Aboriginal Affairs
explanation before asking the Minister for Aboriginal Affairs and Reconciliation, representing the Minister for Health, a
and Reconciliation a question about the Council of Aboriginalguestion about fees to register to practise as a nurse in South
Elders of South Australia. Australia.

Leave granted. Leave granted.

TheHon. J. GAZZOLA: | believe that elderly people The Hon. SANDRA KANCK: There are currently some
have much to offer the wider community. We should embrac@3 000 nurses, midwives and mental health nurses registered
these valued members of the community and take advantage South Australia. Current award rates of pay for people
of the knowledge and experience they possess. Indeed, theibrking as nurses, depending on their level of qualification
contribution to society is often voluntary but not acknow-and years of service, range from approximately $26 000 per
ledged and without reward. annum for an enrolled nurse to $79 000 for a registered nurse,

| am aware that elders in Aboriginal society are respectetkvel 5, grade 6. To register with the Nurses Board, irrespec-
and valued members of the community, and that in Soutkive of whether they are paid the full-time equivalent of
Australia there is a Council of Aboriginal Elders which, | $26 000 or $79 000 and whether they work six or 60 hours
understand, makes an enormous contribution to the conaweek, each nurse is required to pay the same registration
munity. Will the minister inform the council of the history of fee, and | understand that this fee is currently set at $100. At
the Council of Aboriginal Elders in South Australia and whata time when there are rapidly increasing and severe shortages
role this organisation plays in the community today? of trained nurses in the public hospital system, this one size

TheHon. T.G. ROBERTS (Minister for Aboriginal  fits all, across the board payment is perceived by some
Affairs and Reconciliation): Although | have made some enrolled nurses as just one more disincentive to practise in
reference to this august body of Aboriginal elders in thisthis state. My questions are:
council at another time, | do acknowledge and pay tribute to 1. Did the minister sign off on the increase in registration
the former government, which assisted in putting together thaes for nurses?

Council of Aboriginal Elders at a very important meetingin 2. Does the government consider an across the board
Coober Pedy in 1998 which was attended by some 20fkgistration fee to be socially just?
people; that was the formation of the Council of Elders. 3. Would the government consider reimbursing or

The council has certainly moved ahead. It still has 20Qyffsetting the cost of registration for nurses at the lower end
full-time members who are over 60 years of age, and Nowsf the award spectrum to encourage staff back to work in the
some 100 associate members aged between 45 and 60. Th@lic health system?
role of the council has expanded. Each regional forum meets g Hon, T.G. ROBERTS (Minister for Aboriginal

regularly with agencies, departments, appropriate organissjr s and Reconciliation): | thank the honourable member
tions and elders. | met with the elders’ committee in Whyallgro, the important questions she has asked. | will refer them

{’:JS(; recently and listened to some of the concerns that they, ine minister in another place and bring back a reply.
ad.

It has certainly been able to bridge the gap between cross- REPLIESTO QUESTIONS
agency support programs that are currently being run by the
government in relation to dealing with the continuing COMMUNITY FOUNDATIONS

problem of ageing elders. Certainly, when we were in the
Lands recently, the community at Fregon raised the issue of In reply toHon. J.SL. DAWKINS (16 October).

how to deal with elders, whether it be by assisting them t(?wasT:fv'ilgc]i -trhgt': ROBERTS: The Minister for Regional Affairs

stay in their homes with the provision of facilities or feeding  There is a difference betweeén community foundations’ and
programs such as Meals on Wheels, or, in a non-traditionalommunity centres and facilities that exist in many rural centres.
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Every rural community has their shared assets—halls, sporting SCHOOL OF ARTS
facilities, town squares and so on. Some have community owned
hotels, community hospitals, council chambers—managed by local In reply toHon. DIANA LAIDLAW (28 August).
committees or boards to provide either revenue or services for the The Hon T.G. ROBERTS: The Minister for Employment,
good of the general community. Training and Further Education has provided the following
Where they exist they have usually been around for a number dhformation:

years and were built by the fundraising (and in the case of buildings The sale of the property in question was commenced by the
often the labour) of the local community. previous government based around a set of criteria aimed at meeting

Community foundations operate a little differently. They requiretS budgetary requirements.
alocal or regional community to establish a nest egg—a trust fund This government is concerned that such processes are undertaken

that generates revenue for community initiatives without touching” & manner that provide certainty for the property markets and to
the asset. nsure that the use of such assets brings the maximum return to the

community.

. ; ! > ; Itis the government’s intention to re offer the sale of the land at

et ot e ure ate (ol a more exiensive expression of meres and

distributed according to very strict rules that differ from those thatoefrt]ﬁg rlgr:g(i/:/aiﬁsjivgtfuﬁ ;'r%'v atgptﬁg;lﬁg{lgctoﬁg%rgx%ﬁlgg zf :ggggs;}rs

apply to the more usual community funds. _issues. These include meeting the development requirements of the
Nonetheless people involved in the management of communitypcal planning authority, ensuring that community needs are

assets such as hotels, hospitals and sporting facilities have a ranggtected, and that a whole of government planning approach to the

of capabilities that are very valuable to communities looking todisposal of assets is considered as part of the sale.

establish a community foundation. In light of the decision to re offer the property for sale by an
Information distributed about community foundations hasexpression of interest and tender process, it is inappropriate to

endeavoured to explain the differences between the establishmemispond in detail to the questions raised.

and management of community foundations and other community Itis the government’s intention to commence the new expression

assets. of interest and tender process as expeditiously as possible and
The experience of the Keith war memorial community centre wagelevant departmental officers have been instructed to commence the

highlighted as a case study in the building sustainable communitig®ocess. o o

resource kit, released in May. During presentations about community The site in question is currently under the control by the Minister

foundations the Keith experience is often used as an example of hof@r Employment, Training and Further Education.

philanthropic investments can provide long term benefits to a As part of the budget planning process the potential returns from

community. the sale were considered. However, the process outlined for the sale

The chairperson of the Keith war memorial community centre ha@f the property has not impacted upon the agency's budgetary

been assisting the South-East Area Consultative Committee with tHgogram.
feasibility study into the establishment of a community foundation

Community foundations require different skills and knowledge

for the south east region of the state. His contact details have been ADELAIDE AIRPORT
rovided to members of communities exploring the idea of com-
Pnunity foundations. ploring In reply toHon. J.F. STEFANI (26 August).

TheHon. P.HOLLOWAY: The Premier has provided the
following information:

The government is continuing work closely and positively with
Qantas, Virgin Blue and Adelaide Airport Ltd to develop an efficient

YOUTH SERVICES FUNDING

Inreply toHon. A.L. EVANS (15 July). and effective multi-user integrated terminal that meets the needs of
TheHon T.G. ROBERTS: The Minister for Youth has advised all carriers, as well as the travelling public and South Australian
that: business. Passengers and South Australian industry will gain
1. Why has there been a reduction in funding in this crucial significant benefits from the new multi-user terminal.
area? Adelaide Airport Ltd is working with carriers to develop a facility

The overall net allocation for the youth services budget for the¢hat will include air bridges for those carriers wanting them. Qantas
year 2002-03 is greater than the 2001-02 financial year. HowevelS Understood to intend to maximise use of air bridges, while Virgin
all agencies, including the youth portfolio are require to contribute21U€ is still considering which option would represent the best
to the governments efficiency saving strategy. e, Government 1 Keen 1o promete. maximum access to ai

2. Have any additional funds been allocated elsewhere to bridges in the new terminal.
compensate for thisdrop in funding?

Even with the efficiency saving taken into consideration, it is FOOTBALL VENUES
anticipated that levels of activity across all youth program areas can
be retained through increased coordination. In reply toHon. A.J. REDFORD (26 August).

The Active 8 programme has received an increase of $300 000 TheHon. P. HOLLOWAY: The Premier has provided the
this financial year (as planned), taking the total budget for thefollowing information:

program from $1.2 million to $1.5 million. There was considerable community anger that Adelaide seemed
likely to miss out on a preliminary final.
LUCKY BAY SHACKS My plea to the ACCC to investigate whether or not the AFL’s
contract with the MCG was in breach of the Trade Practices Act was
In reply toHon. D.W. RIDGWAY (28 August). directed at securing an additional preliminary final for South

. o ; Australia. | was hopeful of bipartisan support for my efforts.
TheHon T.G. ROBERTS: The Minister for Environment and - .
Conservation has advised the following: My request to the ACCC to investigate the MCG/AFL contract

ST . . ] was made following specific legal advice concerning the provisions
1. Cantheminister informmeastowhat interimactionwill take  of the Trade Practices Act. The ACCC took the time to investigate
place to preserve these shacks in the period between now andthe  the matter and it is unfortunate for this state that no breach of the Act

decision by the ERD court? was found on that occasion.
No interim action will be taken until a decision by the Envi- | have not considered and do not propose to consider whether
ronment, Resources and Development Court is available. similar arguments might be put in terms of other major sporting
2. Can the minister ensure the long-term protection of these ~ contracts. If the honourable member is concerned about the effect
shacks? of some of these contracts, perhaps he should seek his own legal

Protection of the shacks needs to take into consideratiogdvice about them.
environmental impacts and public use of the foreshore, and currently
the provision of protection is subject to an appeal by the Franklin  In reply toHon. J.F. STEFANI (26 August).
Harbour District Council in regard to the Development Assessment TheHon. P. HOLLOWAY: The Premier has provided the
Commissions decision. following information:
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_ There was considerable community anger that Adelaide seemagirculated to small business for the purpose of ascertaining
likely to miss out on a preliminary final. the views of small business as to its suitability. That process

My plea to the ACCC to investigate whether or not the AFL’s ,, : ; ;
contract with the MCG was in breach of the Trade Practices Act wanH not be concluded until the end of this week. Accordingly,

directed at securing an additional preliminary final for South?move:
Australia. | was hopeful of bipartisan support for my efforts. That the committee report progress.

My request to the ACCC to investigate the MCG/AFL contract . . .

was made following specific legal advice concerning the provisions | he Hon. T.G. ROBERTS: Certainly, we would like to

of the Trade Practices Act. The ACCC took the time to investigateproceed with the committee stage of this bill. It is good to see
the matter and itis unfortunate for this state that no breach of the Aghat progress is being made in the area where progress has to
was found on that occasion. be made, that is, between the stakeholders themselves. | am

| have not considered and do not propose to consider wheth . D .
similar arguments might be put in terms of other major sporting?{n record as saying that, the more legislation and regulations

contracts. If the honourable member is concerned about the effe¥é€ have in relation to shop trading hours, the more difficult
of some of these contracts, perhaps he should seek his own legalappears for the stakeholders to come to agreement about

advice about them. how to proceed to build bridges between consumers and
the—

TheCHAIRMAN: Order! The Hon. Mr Lawson moved
In reply toHon. R.I. LUCAS (28 August). that we report progress, and it does not require a seconder. |

TheHon. P. HOLLOWAY: The Premier and Minister for the am bound to put that. So, the minister does not have the
Arts has provided the following information: opportunity to respond any further.

GOVERNMENT ACCOUNTABILITY

| established a Contract Review Cabinet Committee on 2 May
2002. The committee includes the Treasurer, the Minister for
Government Enterprises and me. It is chaired by the Attorney-
General and supported by the Prudential Management Group.

I announced publicly on 6 February 2002 that | would appoint
such a committee. On that day | said that the committee’s first job
was to ‘go through the major outsourcing contracts—such as John
Olsen’s water deal—to make sure all the promises made by the
(former) government are being delivered’. After the scandals, dis-
honesty and maladministration of the former government, that
seemed appropriate.

One of the first tasks of the committee is ‘to ensure that every
privatisation, lease or outsourcing contract is being adhered to in its
entirety and, where possible, to recommend changes which will
produce a valuable outcome for the community’.

This is consistent with the first task of the committee as ex-
pressed in the statement of 6 February 2001, referred to by the
opposition.

Progress reported; committee to sit again.

STAMP DUTIES (GAMING MACHINE
SURCHARGE) AMENDMENT BILL

In committee.

Clauses 1 and 2 passed.
Clause 3.

TheHon. R.I. LUCAS: | move:

New section 71EF
Page 7, line 1—Leave out subsection (3) and insert:
(3) However, a transfer does not include—
(a) a transaction by way of mortgage; or
(b) a transaction by way of gift; or
(c) a transaction for which there is no consideration of a

commercial nature.

The substance of the bill was well discussed during the
second reading debate some weeks ago, and this amendment

ThePRESIDENT: | draw honourable members’ attention ooy 19 one specific matter in relation to the operation of the
toamatter.that has been brought before me. A request has, gaming machine surcharge provisions. From the
been received from members to be able to use Iaptog1

LAPTOP COMPUTERS

. L g I ~Gpposition’s viewpoint, and also the industry’s viewpoint, as
computers in the Legislative Council chamber. | have decidefh o mpers would be aware, potentially considerable unfairmness
to allow the usage but request that members ensure that t

ith the amendment that has been drafted for the opposition
y parliamentary counsel, we would be more than happy to
engage in further consideration or discussion. | see before the
committee at the moment that there is no alternative govern-
ment amendment, so | am assuming that the government’s
position is to oppose any amendment along these lines.

| have had further discussions with parliamentary counsel
and with the industry about the current drafting of the clause
and, if it were a way of securing potential support for the
amendment, the opposition would be happy to delete
paragraph (b), relating to a transaction by way of gift, if there
is concern about that among the government’s advisers within
Revenue SA. Our legal advice is that paragraph (c), which
refers to a transaction for which there is no consideration of

Clause 1. a commercial nature, incorporates a transaction by way of gift

TheHon. R.D. LAWSON: The committee will recall that anyway, and therefore there is no pressing need for the
negotiations had been undertaken between the industriaéparate provision in paragraph (b).
parties involved in the retail industry to produce a template Parliamentary counsel’'s advice to me is that that is the
agreement which might be adopted by small businesway it was originally drafted but, upon further consideration,
engaged in retail. | am advised that that template agreemeitthas been accepted that if there is concern about the drafting,
agreed to by the industrial parties was finally reached late oparticularly of paragraph (b), one alternative that | could offer
Friday of last week and that it is in the process of beingo the committee would be to move the amendment in an

members disagree with my decision | would appreciate it i

questions or any other matters before the council. If anﬁ/
they contacted me. | call on the business of the day.

SHOP TRADING HOURS (MISCELLANEOUS)
AMENDMENT BILL

In committee.
(Continued from 24 October. Page 1199.)
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amended form by the deletion of paragraph (b). However, ificences. The position that we have arrived at now is that the
members have strong views either for or against the draftingndustry grudgingly has accepted that; that is, you end up
as it is, irrespective of whether paragraph (b) is there, ounaving to pay the three quarters of a million dollars.
preferred course is to leave it as currently drafted by parlia- However, what this amendment is trying to address is that
mentary counsel, and that is the way that we are discussirnthere are some cases where, because of changes in the
it at the moment. beneficiaries under the trust arrangements of a hotel owner-
As | said in the second reading debate, stamp duty is ship, there is no actual sale, and where the family or business
complicated area of tax law, and adding the gaming machineoncerned might end up having to pay this $186 000 even
surcharge to it makes it even more complicated, so | will trythough there is no actual sale. What you actually have is a
to put it in as simple terms as possible. There has been drotel running a business of gaming machines, paying the
acceptance by the industry that the government, for whatevgiaming machine tax anyway. If certain circumstances occur
reasons, has decided to amend its original provisions for whaind they do not sell to anyone else—
was to the industry and everyone else a readily understand- TheHon. M .J. Elliott: No effective sale. You're playing
able increase in gaming machine tax rates to introduce thisith words. It is no effective sale.
new notion of a gaming machine surcharge. | do not intend TheHon. T.G. Cameron: I'm lost, too.
to revisit that argument. The industry opposes it, a number of TheHon. R.I. LUCAS: The Hon. Mr Elliott can explain
other people oppose it, but that is the government’s intentiorlater what he means by that interjection. We have a situation,
and it has the numbers to introduce this amendment into tafor example, where there is no sale, so you have not trans-
law. ferred the ownership to anyone else, but your family circum-
The understanding of the industry has been that, if &tances have changed. You might have remarried and the
person sold their hotel with the gaming machines and theghildren of your new family become beneficiaries under your
were paid an amount of money for the sale of the hotel anttrust arrangement.
the gaming machines, they would pay not only the stamp duty So, you have not sold the hotel; you have remarried; and
that is paid in any property conveyance but also this additionthe new children of your blended family become beneficiaries
al gaming machine surcharge. For the benefit of membemsnder your trust arrangement. As a result of that, this
who have not spent as much time on this as others have]dgislation is saying that even without a sale you would, in the
point out that it is important that we bear in mind that therecase of this example, have to pay a surcharge of $186 000. |
is an existing, relatively onerous provision, supported by them not sure exactly how it would be worked out, but the
previous government and made even more onerous by tlgovernment’s advisers might be able to tell us how the
new government in terms of property conveyance, to pagxisting stamp duty arrangements would apply. It may well
stamp duty anyway. be that Revenue SA puts a value on that hotel and says that,
In terms of the transfer of ownership of hotels with because you have changed the beneficiaries under your trust
gaming machines, clearly, if it is a freehold title the value isarrangements, they will levy the stamp duty, anyway. We can
more than if itis a leasehold. | am told that $10 million, say,take advice from Revenue SA, as the advisers are here—
for a reasonably sized and successful metropolitan-based The Hon. P. Holloway: Net assets of the trust.
hotel would not be out of the ordinary. | do not know what TheHon. R.I. LUCAS: So itis net assets apart from the
the average is—I do not have the average of all the propert$10 million that we were talking about earlier. So, in this
conveyances—but there have certainly been some recetase, let us say that if it is $10 million and the net assets of
examples. | am told that, when one looks at the new tathe trust are such that there is a debt on it of $5 million (and,
provisions, if you sell your hotel with your gaming machinesagain, the government’s advisers can confirm this), they
for $10 million, you are already paying stamp duty of aroundwould have to pay stamp duty on $5 million; $10 million is
$543 000, so you are clearly making a significant contributiorthe gross value, less the $5 million debt, so the net asset is
by way of stamp duty on the sale. That is not being change#i5 million.
by this provision. So, they have to pay stamp duty on the reorganising of
What is occurring is that an additional gaming machinetheir family trust at $5 million, which would be about
surcharge is to be imposed on the sale of the hotel. Th&250 000 in stamp duty even though there is no sale.
provision, again, was opposed originally by the industry, bufTherefore, for the privilege of changing your trust to include
ultimately what the industry is saying and what the oppositiorthe children of your family arrangement, you would not only
is saying is that, if you sell the hotel for $10 million, you pay pay the $250 000 but would have to pay another $186 000
$543 000 in stamp duty. | cannot provide an exact figure irsurcharge, even though you do not sell the hotel. Itis hard to
respect of the gaming machine surcharge because thatdse any justification for this in a situation where you are not
calculated on the net gaming revenue. For example, if yowselling the gaming machine licence and you are being hit with
hotel had net gaming revenue of $3.7 million, you would payan additional impost of $186 000.
a surcharge of another $186 000; if the net gaming revenue It would appear that current stamp duty law requires, even
is $2.7 million, you would pay a surcharge of approximatelyin these circumstances, that you might have to pay $250 000
$137 000; and if you had net gaming revenue of $1.8 millionjn stamp duty. From my discussions with people in the
you would pay an extra $91 000. industry, people who have been reorganising family arrange-
As | said, | do not have the correlation between the valuenents due to divorce, new marriages, new beneficiaries, etc,
of a hotel at $10 million and what the net gaming revenuet has perhaps opened some eyes to the fact that they may
might be. If, for example, the net gaming revenue washave been activating these sorts of provisions.
$3.7 million, if you sell your hotel with the gaming machines | asked during the second reading debate what was the
you pay $543 000 stamp duty and would pay anothejustification for this and whether there is a need for this
$186 000 gaming machine surcharge. So, you pay nearfyrovision in relation to closing loopholes within stamp duty
three quarters of a million dollars in stamp duty and surcharglaw or transference of property. | will certainly be seeking
es for the transfer of the hotel and the gaming machinadvice from the government’s advisers on this issue. What we
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are being asked to do is add to that existing impost—higher rates which may have imposed difficulties for the
whatever it is—another $186 000, even though there is nindustry. In a sense, this surcharge is to recoup some of the
sale of a particular asset. money through a way that is potentially less damaging to the
The advice provided by legal counsel to the Australiarindustry than the original proposal. That is why we have the
Hotels Association, and which has been made available tosurcharge before us.
number of other members who have had discussions with the However, the government’s policy position in respect of
industry association, has indicated other examples such #e surcharge itself is that it will be payable in situations only
where a child becomes an adult and becomes a beneficianhere there is an ad valorem conveyance duty liability. In
under a trust. Again, there is no sale and no remarriage, bother words, where stamp duty is payable, the government
you change your trust arrangements to put in a child whdelieves that the surcharge should be payable—that the two
becomes an adult. In those circumstances this provision withould run together. The amendments proposed by the Leader
generate an impost on the family of up to $186 000. of the Opposition will, in effect, defeat that proposition by
In a number of trust arrangements the drafting of trusts o&dding two further exemptions to those that are already
some five to 10 years ago was of a style that they talked aboirtcluded in clause 71EF(3). The first amendment proposes
a particular tax structure in which a family business hadan exemption from the surcharge for a transaction by way of
organised itself, and they could well list a series of com-gift. | am advised by the Commissioner of State Taxation that
panies, such as the ABC company or the XYZ company, irthe current provisions of the Stamp Duties Act 1923 provide
which the hotel owner was involved. the same stamp duty liability treatment for conveyancors by
I am told that in more recent times, in the last five yearssale or gift, namely, they are both liable to ad valorem duty.
legal advice in relation to tax arrangements is such that, rath&/hether one gifts a property—
than listing the actual name of the company, these trusts are The Hon. T.G. Cameron interjecting:
being structured like other companies where there might be TheHon. P. HOLLOWAY: That is the way the law is.
majority ownership by the principal owner of the hotel. SoThe point is that that is the existing liability. If you gift or sell
they do not actually list the company as the ABC companysomething, it is treated the same and the reason for that is
or the XYZ company. However, they might say a type ofobvious.
class of companies in which Mr Smith may have majority  The Hon. T.G. Cameron interjecting:
ownership or shareholding or something. In that way it TheHon. P. HOLLOWAY: Well, essentially, to avoid
provides flexibility for changing the structure of a trustloopholes. | think we all would be aware of the debate we had
without having to, in essence, activate these provisions. some years ago in relation to estate duties and gifting.
I am not a lawyer, and | am not an expert in the operatiorObviously, in relation to those matters, gift tax was the
of trusts. However, Revenue SA would be aware on a dailgomplementary form of the other form of duty to deal with
basis of the operations of trusts as, indeed, is the legavoidance issues. Essentially, | think it is the same here. At
community. | am sure some members in this council have aresent, sale or gift is liable for ad valorem duty. Any
better understanding of the operations of trusts for familyexemption for transactions by way of gift for the purpose of
businesses. The bottom line of this amendment—and it is thine surcharge, which was proposed by the Leader of the
reason for the amendment—is that a number of example®pposition, would clearly be at odds with the policy intent
have been provided where just through a reorganisation ofef the gaming machine surcharge, which is to have the
family’s circumstances or, as | said, because a child becomesircharge apply when the ad valorem duty applies.
an adult and then becomes a beneficiary of a trust that Letme give an example of one of the problems that might
happens to own a hotel and there is no sale of the hotel at abbccur. Suppose a person owns a hotel with a gaming machine
we are being asked to add an additional surcharge djusiness and they wish to introduce another partner into the
$186 000 for a hotel that might have net gaming revenue dbusiness, whether that person be related or unrelated to the
$3.7 million. owner. The original owner could simply gift an interestin the
For the life of me | can see no logical argument for that.business to the incoming partner. This transaction would
Certainly, the industry has the view that grudgingly it hasattract stamp duty, but under the Leader of the Opposition’s
accepted the government’s position that, if you sell your hotgbroposal it would not attract the surcharge. If the same
and your gaming licences with it, you will pay not only the transaction was undertaken by way of sale, both stamp duty
stamp duty but the gaming machine surcharge as well. Thiand the surcharge would be payable. | think members can see
amendment does not seek to change that at all. It seeks tioe potential for—
provide that, if you are not selling your hotel and your TheHon. R.I. Lucas. Why would you gift something in
gaming licences for consideration of a commercial nature, im $10 million business for nothing?
those circumstances you should not be hit with this extra TheHon. P. HOLLOWAY: There might be other
$186 000 surcharge, or whatever the number might happeronsiderations, | guess.
to be. The Hon. RI. Lucas interjecting:
TheHon. P. HOLLOWAY: | indicate that the govern- TheHon. P. HOLL OWAY: Clearly, you are creating the
ment opposes the amendment. | will briefly provide thepotential for a loophole.
background to the existence of this bill. Following the TheHon. R.I. Lucasinterjecting:
government’s budget announcement of an increase in gaming The Hon. P. HOLLOWAY: The Leader of the Opposi-
tax revenue, some negotiations were undertaken wittion has previously indicated the sorts of sums available. If
industry. Of course, as a result of those negotiations, this neesomeone can save $100 000 or $200 000 in duty, they will
stamp duty surcharge was introduced to deal with some of thiend ways to come up with a transaction that can make them
issues that have been raised by industry in relation t&50 000 better off; if they can afford to pay for lawyers and
potential cash flow problems. The whole idea of this surdo all sorts of structures, they can avoid the duty. That is the
charge was to bring in revenue at a time when assets apoblem.
realised rather than as it would have applied earlier with The Hon. R.l. Lucas interjecting:



Tuesday 12 November 2002 LEGISLATIVE COUNCIL 1239

TheHon. P. HOLLOWAY: But you can be selling it. The leader talked about the issue of family discretionary
There may be other considerations. trusts. | am advised that Revenue SA rarely sees documents
TheHon. R.I. Lucas. What? of that type. It is not anticipated that these situations are
The Hon. P. HOLLOWAY: If someone had two hotels likely to arise in practice—certainly not very often, any way.
and wanted to swap interests, people might find ways of a Also, senior stamp duty assessors advise that the family
barter economy. The fact is that it is creating potentialdiscretionary trust documents submitted to Revenue SA are
loopholes. That was always the problem. My understandingsually drafted with sufficient broadness to include all
of taxation law is that we always treated gifts in the same waynembers of the immediate and extended family group,
as sales or they created a potential loophole. | gave examplexluding a child of a specified beneficiary. The leader
earlier in relation to estate duties, commonwealth successiappears to be addressing one particular case, but | think that
duties, and so on. They were always closed to gifts to avoithe great fear—
those situations. We believe it would be an inequitable and The Hon. T.G. Cameron: If he is telling you that he is
unacceptable outcome, which would provide significant scopmisleading you for his own purposes.
for transactions to be structured to avoid payment of the TheHon. P. HOLLOWAY: The advice is that family
surcharge. discretionary trusts are usually drafted with sufficient
TheHon. T.G. Cameron: But how? If you can tell me broadness to include all members of the immediate and
how, when and in what circumstances, you might win me. extended family group, including a child of a specified
TheHon. P. HOLLOWAY: If you can gift it, you pay beneficiary. The Leader of the Opposition, | believe, basically
no surcharge but you pay stamp duty. If the surcharge iwas justifying his amendments in terms of that particular
several hundred thousand dollars— case. However, in doing that the government believes it is
The Hon. T.G. Cameron interjecting: creating a much broader loophole that would potentially,
TheHon. P. HOLLOWAY: Well, you get money in obviously, put the revenue at risk by providing scope for
return in some other way; you would find another unrelatea:xtensive avoidance.
transaction where you would get your money but avoid stamp TheHon. R.I. LUCAS: Is the Leader of the Government
duty. Surely we have seen enough of the tax avoidanceonfirming that it is government policy that if a hotelier
industry in this country over the past 20 or 30 years to knowemarries and the children of the new marriage are made
these things exist. Let us not put our heads in the sand. Peopieneficiaries of the trust—and even though the hotel is not
find all sorts of ways to provide— sold (in the example | have given)—that they should pay a
The Hon. T.G. Cameron interjecting: gaming machine surcharge of $186 000 as a result of that
TheHon. P. HOLLOWAY: It depends on the incentive. remarriage?
Obviously, if we provide people with a potential to avoid  TheHon. P. HOLL OWAY: It is not government advice
tax—significant amounts of tax on a particular transaction—to tell people what to do in their personal lives: itis up to the
the incentive will be there to find a way around it. That is ourhotel owners to get their own advice. | am saying that it is the
experience, and | am sure all members would be well awarexperience of Revenue SA that people sufficiently broadly
of that. That is the first amendment moved by the Leader ddtructure their interests to be able to cope with such situa-
the Opposition. The second amendment proposed by th@®ns.
leader is to exempt a ‘transaction for which there is no TheHon. R.l. Lucas interjecting:
consideration of a commercial nature’. TheHon. P. HOLLOWAY: They are usually drafted
I am advised by the Commissioner of State Taxation thatywith sufficient broadness to include all members of the
whilst the first proposed exemption for a gift is a well immediate and extended family group, including a child of
understood legal concept, the second proposed exemption éfspecified beneficiary.
adopted) would be extremely difficult to administer and  An honourable member interjecting:
would provide scope for an environment in which the TheHon. P. HOLLOWAY: Including the child of a
surcharge would not be payable. In common language, dpecified beneficiary. Clearly, if a change in ownership
guess it could create a loophole. Considerations can talk@curs a new person is involved. We are saying that where
many forms that, from the perspective of a third party notstamp duty is currently applicable the surcharge should apply.
involved in the transactions, may be of no commercial valueEssentially, the argument is that, in situations where stamp
For the purposes of the amendments proposed by the leadduty currently applies, so should the surcharge apply. We
these types of transactions would not constitute a gift. should not have a situation where you have this different
Whether they constitute consideration of a commercialevel.
nature would be open to interpretation and, no doubt, TheHon.R.I.LUCAS: The minister is refusing to
considerable debate; and it introduces a whole new concephswer the question. Is the impact of this legislation that he
into what is already extremely complex legislation. As thehas before the committee that, in the circumstances of a
leader admitted earlier, stamp duty legislation is alreadyrotelier remarrying and his having to amend his discretionary
extremely complex, and one has to look only at the size ofrust in the example | am giving to incorporate the children
this bill to understand that. We are introducing a new concepbf his new wife, and if the net gaming revenue of the hotel is
Stamp duty legislation deals with consideration, and tdb3.733 million, that hotelier will have to pay $186 677
introduce subcategories of this consideration of a commerciapproximately in gaming machine surcharge, even though the
nature—as opposed to consideration of a non-commercidlotel is not sold to anyone else?
nature—takes a difficult area of law into uncharted waters. TheHon. P. HOLLOWAY: | am advised that in that
The leaders’s proposed amendments—in seeking toase it would depend on the drafting of the original trust
provide further exemptions—introduce scope for potentialeeds as to whether such a situation would apply.
avoidance of the surcharge and add further complexity to TheHon. R.I. LUCAS: In the circumstances where there
what is already extremely complex areas of law. For theses no reference in the trust deed to future remarriage and
reasons, the government opposes the leader's amendmemsiorce of the current partner and other children other than
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the children of the first marriage (if there were any) therd hope some members of this chamber would take a different
would be a surcharge. | am not aware—and lawyers areiew from the Leader of the Government, Premier Rann and
present in the chamber—of too many partners of a marriagéreasurer Foley on this issue. Through a set of family
who draft family trusts which talk about the events of circumstances, this Premier says that they ought to pay
children of the next wife who comes along. | think that is a$186 000 extra in surcharge for the privilege of remarrying.
cute point from the Leader of the Government. TheHon. P. HOLLOWAY: The Leader of the Opposi-

To answer the question of the Leader of the Governmentjon is grossly distorting. The leader claims to be seeking to
in the circumstances which | outlined in my last question andntroduce an amendment to address an anomaly—an anomaly
where there is no drafting in the discretionary trust or thewhich | have already pointed out, according to Revenue SA,
family trust which talks about the next wife and the nextis most unlikely to arise. If this amendment is carried it will
wife’s children being beneficiaries as well, will he confirm open a loophole in relation to this which must therefore—
that the bill he has introduced into this chamber will leadto The Hon. T.G. Cameron: Tell us what the loophole is.
the payment of a surcharge of $186 000 approximately? TheHon. P. HOLLOWAY: Once it is put in law that

TheHon. P. HOLL OWAY: What the bill seeks to do is you can gift, it opens up the possibility for a whole lot—
that, if stamp duty was applicable on such a transfer—in other The Hon. R.I. Lucas interjecting:
words, if the documents were such that stamp duty was TheHon. P. HOLLOWAY: It will create a loophole in
applicable (which, | believe, is much more significant thanrelation to the surcharge, so the $5 million expected to be
the surcharge in those cases)—then, yes, the surcharge wouddsed by it—the $5 million going to schools, hospitals and
be applicable. That is the key point: the two should gopolice—to some extent will be placed in jeopardy.
together. The point | am making is that we believe and the TheHon. R.l. Lucas: You just said you did not get
government’s policy— anything from it.

TheHon. T.G. Cameron: You do not think that is unfair? TheHon. P. HOLLOWAY: You are constructing a case

TheHon. P. HOLL OWAY: If stamp duty is applicable, based on a very narrow set of situations, but you are creating
then the surcharge should be applicable. We believe that thatmuch broader loophole which could be exploited by a
is imminently fair. Your argument appears to be that theywhole lot of other people not in the situation to which you
should not be paying any tax on it at all. That appears to beefer. | am seeking to protect the revenue. You can argue all
the suggestion. What we are saying is, ‘Look, if stamp dutyyou like about whether our current stamp duty laws are fair—
is applicable, then the surcharge should be applicable.” the trust provisions have been in existence for about 20 years,

TheHon. R.I. LUCAS: After four or five goes, | thank since the original stamp duty was introduced. You can argue
the Leader of the Government for confirming the answer tavhether they are fair, but we have to ensure that the surcharge
the question which | have been putting. There are a numbexpplies to those people for whom stamp duty is currently
of examples, and | have just outlined one. | do not want t@pplicable. We are seeking to keep that nexus, and by
waste the time of the committee by having to ask sixbreaking the nexus we will potentially open up a loophole
questions each time to get the obvious answer. It could behich will in part put the money proposed to be raised by this
simply as a result of family circumstances and not throughmeasure, which I think was $5 million a year on average (as
tax avoidance, tax evasion, or any of those circumstances stated in the second reading speech), in jeopardy. That is
all. It might not even be a divorce and remarriage; it may welimoney to be spent on schools, hospitals and police.
be that the wife or husband has passed away and the surviv- TheHon. T.G. CAMERON: | can understand the Leader
ing spouse remarries and changes the discretionary trust. Théthe Government’s concern about the way in which people
minister is saying that he wants to add to the already existingn the past exploited loopholes. Revenue SA and the Commis-
impost, which | have identified. As | said, one of the issuessioner of Taxation is not averse to turning inside out individu-
is an interesting question of whether or not, in these circumals and companies to try to extract a few more dollars from
stances, stamp duty should be payable, anyway. them. I do not think the government has convinced me that

Itis not the opposition’s intention to try to open up a newthis is a loophole. If it is a loophole, is the Leader prepared
and significant loophole, so we have left alone the issue db table any legal advice he has from the Commissioner of
stamp duty that is part of stamp duty law at the momentState Taxation or Revenue SA as to precisely what loopholes
However, what this minister and the government are sayinfe is talking about? Can he give any specific examples which
is that, in circumstances where there is no sale but due to theake sense and which have any practical application in the
death of a partner or divorce a person remarries and nereal business world?
children become part of a trust arrangement, they would have | cannot imagine that someone will give away half their
to pay an additional surcharge of $186 000 over and abowevenue stream without some very good reason. | do not
a quarter of a million dollars in stamp duty in the example laccept that a loophole will be that someone will give away
gave where you are already paying for the joy of remarryindnalf their business for nothing, but will have some other
or marrying again as a result of the death of your partner. crooked arrangement sitting behind the scenes, which would

It is iniquitous that we should be adding to an alreadynot be legally enforceable at law—certainly, not under South
significant impost in this way. The industry grudgingly Australian contract law. Is the government prepared to table
accepts in the end that, if you sell your hotel for $10 millionthe legal advice that it received from the Commissioner of
or $5 million, not only will you pay, in the example | gave, Taxation in relation to what loopholes it believes it would be
$500 000 plus in stamp duty but also another $186 000 iwpening here?
surcharge. They have sold the business for a profit, one TheHon. P. HOLLOWAY: | have read into the record
would imagine, and therefore they pay the $500 000 plus, a$e advice from the Commissioner of Taxation. As he clearly
well as the $186 000; but, when you are not even selling yoypoints out, in his view, because we are introducing a new
business and you have a minister of this government sayinggfinition of ‘transaction, for which there is no consideration
that because you happen to remarry you have to pay anothef a commercial nature’, it would be extremely difficult to
$186 000 for the privilege of remarrying, it is a disgrace, andadminister and provide scope for creating an environmentin
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which the surcharge would not be payable. He says thathich there is obviously some controversy, the Commission-
stamp duty legislation currently deals with consideration (thaer of State Taxation has not sought a separate legal opinion,
is a word that is understood) but that, if you introducein particular from Crown Law.

subcategories of consideration of a commercial nature as TheHon. P. HOLLOWAY: As | said, | think the
opposed to consideration of a non-commercial nature, it takesxpertise in the area of stamp duties resides with the Revenue
a difficult area of law into uncharted waters; in other words,SA people. If you want to ask someone what is likely to

you will get a whole lot of legal cases— happen in relation to stamp duty, with all due respect, the
TheHon. T.G. Cameron: Is that a legal opinion, or is Crown Solicitor obviously has a great deal of experience in
that his opinion? the law over a broad number of areas but | think most

TheHon. P. HOLLOWAY: It is his opinion—and a observerswould agree that this taxation law is a very specific
pretty obvious one, | would have thought. The history ofand complex area, and the people dealing with it day in and
taxation avoidance in this country surely is sufficient reasorday out—the practitioners within Revenue SA—are much
to provide evidence that this can be the case, and once yonore likely to be able to make this assessment.
provide these new sorts of concepts and definitions someone | fail to see how consulting the Crown Solicitor would be
will challenge it. There is a big incentive. If $200 000 plus isof much help. After all, we are looking at a hypothetical
at stake in some of these transactions, people will challenggtuation here. If parliament knew in advance what people
it. The taxation commissioner will be in the courts fighting were going to do or how they would react to particular laws,
these cases, spending heaps of taxpayers’ money on debaltggiess we would rarely have to move amendments in this
over definitions. | would have thought that that would beplace, because we could predict. But, in relation to taxation
pretty obvious, once you create new concepts for which th&aws, there is no limit to the inventiveness of some people to
legal definition is not well known. find ways around laws.

In relation to gifts, as | said earlier, you can have two There is a whole industry in this country, worth probably
apparently unrelated transactions where someone giftsillions of dollars each year, which looks at ways of avoiding
something to one person to avoid tax and, presumably, itaxation laws of various forms. Some of the brightest minds
return, there is another gift of the appropriate value thain the country, unfortunately—and sadly, perhaps—are
happens out there, purportedly at arm’s length. Heaverspplying themselves to that activity rather than creating
above, we have seen enough of that sort of thing in thisvealth. But, perhaps | have said enough about the legal
country over the last 25 years, in relation to taxation law, tqprofession.
try to get around transactions. It would certainly increase the TheHon. T.G. CAMERON: | wonder whether the leader
compliance task of the commissioner: if he sees a gift—forcould answer a specific question. Where a discretionary trust
example, the gifting of a hotel—he would have to try to look has been set up and subsequently the married couple adopted
and see if there is some other complementary transactianchild who was not specifically provided for in the trust, the
somewhere by which money is flowing in the other directiontrust deed had not been altered and one of the marriage
These are the sorts of difficulties you encounter once yopartners passed away, what would be the situation? For
provide a tax-free gifting in a system. example, if the remaining spouse wanted to include the

TheHon.M.J.ELLIOTT: | will not support the adopted childinthe discretionary trust, would duty be paid?
amendment. It seems to me that the liability for this levy is  TheHon. P. HOLLOWAY: | think that depends on the
created in a similar way, in relation to a trust, to the way inconstruction of the trust. | gather that it is possible to
which the liability for stamp duty is created. It seems to meconstruct a trust to allow for such things. Maybe that is
to be logically inconsistent for the former treasurer to say thaincreasingly what will happen: people will look at the
this should not be happening, when he did not seek to addresenstruction of these trusts to make them as flexible as
the issue of stamp duty in the same way when he wapossible, | imagine. But, it would be very difficult for me to
treasurer. Since the liability is created in essentially the samgive a legal opinion without looking at a particular trust—not
way, if one is unfair, the other is equally unfair. On that basisthat | could do so in any case, | suspect—but even our
I will not support the amendment. lawyers—

TheHon. T.G. CAMERON: In relation to my previous The Hon. T.G. Cameron interjecting:
guestion to the leader, can he confirm that the Commissioner The Hon. P. HOLL OWAY: It depends on the construc-
of State Taxation has taken no legal advice on this matter arttbn of the trust.
that the opinion that he has read out is his own personal TheHon. T.G. CAMERON: As | have said, if the
opinion? discretionary trust was set up to provide specifically for the

TheHon. P.HOLLOWAY: | am advised that the children of that marriage and a couple subsequently decided
commissioner has not sought advice from crown law. Butto adopt a child and that child had not been included in the
after all, | would imagine that the Commissioner of Taxationdiscretionary trust and one of the partners of the marriage
and his senior officers who deal with this matter day in, daypassed away and the remaining member wanted to include the
out are probably in as good, if not better, a position tharadopted child in that trust, would duty be payable? A yes or
anyone else to understand the likely implications of changesio would be easier for me to understand.

TheHon. T.G. CAMERON: There seemstometobea TheHon. P. HOLLOWAY: Unfortunately—
great deal of debate about this and, certainly, confusion inthe TheHon. T.G. Cameron: | know what the answer is—it
minds of some members of this council in relation to thisis yes.
matter. Would it be too much to ask the Commissioner of TheHon. P. HOLLOWAY: Unfortunately, in relation
State Taxation to consult with crown law to obtain its opinionto trusts it is not quite as simple as that. One further compli-
on this matter? After all, that is the supreme body to whichcation, | have just been advised, is that it depends on whether
government officers, bureaucrats, etc., go to seek an opinioan additional beneficiary is an income beneficiary or a capital
Here, we are looking at discretionary trusts, trusts, contradieneficiary. | am advised that if it is an income beneficiary
law, etc., and | am somewhat surprised that, on a matter ahere is only a $10 stamp duty payable and it is not
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ad valorem, so therefore, | gather, the surcharge would ndthe leader's amendment is seeking to have different rules for

apply. the surcharge and the stamp duty itself.
TheHon. T.G. Cameron: By your earlier definition that For reasons that we have debated at some length, there are
is a loophole, isn'tit? clearly divisions over that. | do not know that going back to

TheHon. P. HOLLOWAY: This whole area has evolved the Commissioner of Taxation will resolve that. You may
as an extremely complex law. Court cases are being fouglelieve that we should keep it simple and avoid the potential
all the time in relation to this. If you are asking me whetherfor loopholes by applying the surcharge in the same way as
this is fair, and the way you would like it to be if you started stamp duty is applicable, and we can revisit stamp duty at
from scratch, |1 do not know. Maybe the answer to thatsome other stage if there are loopholes, but the government’s
guestion is no, but, nonetheless, we made adjustments to tpesition on the surcharge is to reduce the opportunity for any
gaming tax revenue, after negotiations with industry, ancvoidance. That is why we are basically keeping it as simple
reduced the revenue in that stream. This was one means & we can and going with the linkage to the existing stamp
recouping that revenue so that the budget parameters couddity. | ask the committee to support this.
be met but in a way that would have less impact on the The committee divided on the amendment:

industry. That is why this way has been chosen. | guess we AYES (10)

could have a debate here about stamp duty tax for a long Cameron, T. G. Dawkins, J. S. L.

time. Laidlaw, D. V. Lawson, R. D.
TheHon. T.G. CAMERON: | certainly was not intend- Lucas, R. I. (teller) Redford, A. J.

ing to impute that the Leader of the Government in the Ridgway, D. W. Schaefer, C. V.

Council is an unfair person. He has always struck me as being Stefani, J. F. Stephens, T. J.

a fair person, if not one of the fairest people sitting in the NOES (9)

council. Itis not him | am worried about. It is the Commis- Elliott, M. J. Evans, A. L.

sioner of State Taxation that | am worried about. The Hon. Gago, G. E. Gazzola, J.

Paul Holloway referred to the fact that tax avoidance is often Giffillan, I. Holloway, P. (teller)

a $1 billion industry and that clever lawyers will exploit Roberts, T. G. Sneath, R. K.

loopholes in the act. But the reverse side of the coin is that if Zollo, C.
things are not made'crystal .clear, if bopndarles or limits are Majority of 1 for the ayes.
not placed on a particular piece of legislation, and we have .
the Commissioner of State Taxation not even bothering to get Amendment thus carried.
IS oal v NI 10 9€L e Hon. P HOLLOWAY: | move:
a legal opinion as to an entirely new matter, then it is not

; el ; Page 7, lines 22 and 23—Leave out ‘it is effected by a convey-
without precedent that commissioners for state taxation havaence that is exempt from ad valorem duty under this act’ and insert:

!nterpreted an act of parllarr_]ent or a bill n the way they see (a) no liability to duty is imposed (apart from this division) in
it, and the way they see it is usually in terms of what respect of the transaction (or an instrument by which it is
maximises the revenue. effected); or

| do not wish, like the Hon.Robert Lucas, to go through (b) the transaction is effected by a conveyance that is exempt
an exhaustive list of what other loopholes there may be inthe ~ fom ad valorem duty under this act.
original wording of the act that the government has providedThe government’s policy position in respect of the surcharge
| am sure that the Commissioner of State Taxation would b that it will be payable only in situations where there is an
more than happy with the original wording that was set dowrd valorem conveyance duty liability. The bill as it is
by the government. As | see it, that gives him almostcurrently drafted contains an exemption from the surcharge
carte blanche to do whatever he sees fit. In the absence of awjpere there is an exemption from ad valorem duty under the
specific independent legal opinion as to the precise boundaBtamp Duties Act.
ies or limits of what the government intends, | will have great  Concerns have been raised and legal advice given to the
difficulty in supporting the government on this issue. It is anAustralian Hotels Association that there may be situations
issue on which | would normally support the governmentthat may give rise to a surcharge liability where there is no
whether it be a Liberal or Labor government. | think it would corresponding stamp duty liability. To confirm the policy
be appropriate for the minister to go back to the Commissionposition that the surcharge is payable only when there is a
er of State Taxation and examine some of the loopholes théiability to ad valorem stamp duty, the government proposes
currently exist and get a legal opinion so that members cai® move an amendment to new section 71EH.
vote with more clarity and, therefore, more certainty. It is widely acknowledged that stamp duty conveyance

TheHon. P. HOLLOWAY: The whole point of this is legislation is extremely complex. Not only are legal interpre-
that we are trying to avoid creating a loophole. What we ardation issues very complex but also differing conclusions as
saying is that this is a very complex area. | do not knowto the operation of stamp duty provisions are reached by legal
whether one would call them loopholes, but there areexperts. In one recent case in point (MSP Nominees Pty Ltd
certainly different interpretations. | referred earlier to the& Anor v. Commissioner of Stamps) a three-nil decision of
difference between a beneficiary being a capital beneficiarthe Full Court of the Supreme Court of South Australia was
or an income beneficiary. Is that to be regarded as a loopholepanimously overturned by five High Court justices.
or perhaps when parliament originally set that up there were In this very complex environment, the government makes
very good reasons why it differentiated between the two. Thao apologies for the fact that it must rely on the advice that
point is that it is not the Commissioner of Taxation who canit receives from Revenue SA and government legal experts.
go back here and reconsider loopholes. What the commigdaving considered further legal advice given to the AHA,
sioner and the government are trying to do is to keep this aRevenue SA and Parliamentary Counsel are of the view that
simple as possible and so we are just saying, ‘Let’s go witlit would be prudent to make the tabled amendment to put
the existing law in relation to stamp duties, and we will tackbeyond doubt that the surcharge will be payable only where
the surcharge on top of it, because that is the simplest wayd valorem stamp duty is payable.
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The Australian Hotels Association has advised that the TheHon. P. HOLLOWAY: Yes, that was my intention,
amendment to be moved by the government provides thilr President.
clarification and security that the industry has been seeking The PRESIDENT: That is the form in which it will be
in respect of confirming that the surcharge is in addition tgput, that the bill be recommitted in respect of clause 3, on
any ad valorem stamp duty liability and, conversely, is noimotion.
payable where there is no underlying stamp duty liability. TheHon. R.I. LUCAS: Is the motion for recommittal or
Based upon advice that the government has received, thiscommittal on motion?
is the only amendment that is necessary to be made, but the The PRESIDENT: Recommittal in respect of clause 3,
government will monitor the legislative provisions to ensureand the minister wishes to do it on motion.
that there are no unintended consequences. With the com- TheHon. R.l. LUCAS: Is that two separate motions or
plexities of the provisions in mind, the government includedone?
in the tabled bill the power to exempt transactions of a The PRESIDENT: The motion that we are considering
specified class from the surcharge by way of regulation. iIs that the bill be recommitted in respect of clause 3. The
seek the council’'s support for this amendment. timing of that will be the subject of another motion. My
TheHon.R.I.LUCAS: We have the advantage of understanding is that it will be on motion, which would
receiving advice from legal counsel for the Australian Hotelsprovide opportunities for the sort of consultation that the
Association. Counsel has indicated that it is in agreemeriteader of the Opposition requested to take place. The
with the amendment. Certainly, the opposition is happy tajuestion is that the bill be recommitted in respect of clause 3.
support the amendment for the reasons that the Leader of tiden we will consider a timing motion separately on the
Government has outlined and also because the AHA and iedvice provided by the Leader of the Government.
legal advice agrees with the amendment as well. TheHon. R.I. LUCAS: How many times can members
Amendment carried. speak to the motion?
The CHAIRMAN: | am advised that, because of the = The PRESIDENT: Once.
success of the amendment of the Hon. Mr Lucas, there isa TheHon. R.I. LUCAS: So the minister cannot speak
clerical problem with the bill as it stands. There is aneither?
example, which appears from lines 23 to 27, which needs to The PRESIDENT: He can conclude the debate. The
be removed. The process is that— question before the council is that the bill be recommitted in
TheHon. R.l. Lucas. Where is that? respect of clause 3.
The CHAIRMAN: On page 7. The question is: thatthe ~ Motion carried.
example be removed. Those for the question say aye and TheHon. P. HOLLOWAY: | move:
those against say no. The ayes have it. That the recommittal be on motion.
Clause as amended passed. Motion carried.
Clause 4 and title passed.

Bill reported with amendments; committee’s report PUBLIC FINANCE AND AUDIT (HONESTY AND

adopted. ACCOUNTABILITY IN GOVERNMENT)
. . AMENDMENT BILL
TheHon. P. HOLLOWAY (Minister for Agriculture,
Food and Fisheries): | move: Adjourned debate on second reading.
That the bill be recommitted on motion. (Continued from 21 October. Page 1124.)
TheHon. R.I. LUCAS (Leader of the Opposition): It TheHon. T.G. CAMERON: This is one of the three bills

is a highly unusual move from the Leader of the Governmenpresented by the government as part of its 10-point plan for
and | know from my time in parliament that it is not some- honesty and accountability in government. This bill will
thing that is generally done. | cannot recall an examplemend the Public Finance and Audit Act of 1987 to require
without at least some advice being provided to the oppositioa government to table in parliament, within three months of
and to other members of parliament that a particular clauseeing elected, a charter of budget honesty outlining the broad
or bill was to be recommitted. This contravenes the spirit ofiscal objectives and a framework for assessing the govern-
the understanding that has always been adopted by formetent’s performance against those objectives. The bill sets out
governments and former leaders of the government. It is the principles on which the charter must be based, including
gross discourtesy from the Leader of the Government to ndtansparency and accountability in stating, implementing and
only opposition members but other members of this chambeeporting on the government’s objectives. All very laudable
for him to seek to recommit this bill, for what purpose | am objectives. The objectives must take into account tax policy
not sure, and to do so in a way where he has not advised amyd burdens, risk conservancy, delivery requirements etc, and
other party of his intentions. consideration of the whole range of government activities and
Given the circumstances, we have no idea on this side afhort and long-term objectives must be taken into account.
the council as to the reason for the Leader of the In addition, the charter will require the government's
Government’s wish to seek to recommit this provision. | seeKinancial objectives, the principles on which it will base its
your advice, Mr President, as to whether it complies withdecisions regarding receipt and expenditure, a statement of
standing orders that a recommittal motion be taken on noticéyow these principles will be translated into measures that can
and what options other members in the chamber might havge assessed, and the arrangements for regular community
should they be unhappy with the discourtesy that is shown ireporting on progress and outcomes in relation to objectives.
this action from the government. The Treasurer will be able to issue instructions in order to
The PRESIDENT: My advice is that the motion should ensure compliance, and the penalties for failing to comply
be that the bill be recommitted with a specific emphasis, andith an instruction will be increased from $1 000 to $10 000.
I understand it is in respect of clause 3. Just as an observation on that point, | believe that the penalty
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for failing to comply with an instruction by the Treasurer on that the person in default unreasonably delayed the resolution of the
a matter such as this should be significantly higher thaglaim.
$10 000. Be that as it may. The legislation also clearly spells out that a court or tribunal
The Under Treasurer must prepare and release a pri-able to punish the person for the unreasonable delay.
election budget update report within 14 days of an election At the direction of the court or tribunal, damages will be
being called. This report will contain an update of the currenpaid to the dependants of the deceased person, or to his or her
and prospective budget position. The standards of reportingstate, with this provision applying if the deceased person
will be the same as those required for the state budget, basdiks on or after the commencement of the amendment and,
on professional judgment without political interference. In theimportantly, whether the circumstances out of which the
state’s interests, the Under Treasurer may exclude from thgersonal injury claim arose occurred before or after that date.
report commercial confidentiality information or things that  The new provisions are all about deterring delay by
are confidential. SA First supports this bill. However, somepersons who stand to gain by a reduction of their liability if
matters come to mind, which | would ask the government tahe claimant dies before the claim is resolved. It will have the
address in its reply. effect of removing the incentive for them to delay claims and
Will there be an opportunity in the parliament to debatealso provide an incentive to deal with them quickly.
or discuss the budget charter when it is laid before the Those of us who were here in the last parliament remem-
parliament, and likewise for any changes to be debated wheser the commitment with which the Hon. Nick Xenophon
they are allowed? The bill allows the government in theintroduced his private member’s legislation to assist the
budget charter to determine the methods of assessment of ifigtims of mesothelioma and asbestosis. He took on the cause
own objectives. Would it be feasible for there to be legislatedvith concern for those affected and a great sense of justice.
methods of assessment or—heaven forbid—allowing amhe dangers of being exposed to the harmful substances
independent body to do so, so that we can see that therevgithout safety precautions took some time to be recognised,
genuine transparency and that we are not entering a positiethd we regularly see some sad cases brought to our attention
whereby the government will, in effect, assess itself? either via constituent representations or the media as to the
. terrible death that those affected by mesothelioma and
TheHon. R.I. LUCAS secured the adjournment of the asphestosis suffer. I think it is important that this injustice be
debate. recognised and rectified by providing assistance to sufferers

L AW REFORM (DELAY IN RESOLUTION OF and their families. | am pleased to add my support to this bill.

PERSONAL INJURY CLAIMS) BILL TheHon. T.G. ROBERTS (Minister for Aboriginal
Affairsand Reconciliation): The bill has two aspects: first,
modernising the Survival of Causes of Action Act 1940 by
replacing obsolete provisions and redrafting the core
provision to modern drafting standards; and, secondly, adding

| Some new provisions to the Wrongs Act to deal with certain
cases in which a person who is entitled to damages or
8§mpensat|on for personal injuries dies before his or her
£ aim has been resolved (new division 10a). | thank honour-
able members who have made contributions to this bill and
gxplained the clauses succinctly.

The proposed new provisions in relation to the Wrongs

t relate to claims for damages or compensation for
ersonal injury by persons who have a short life expectancy.
he object of the bill is to discourage persons in default from

unreasonably delaying the resolution of these clauses in the

gope of avoiding liability for general damages.
The claimant is a person who suffered a personal injury
d has a good claim for damages, workers’ compensation
r criminal injuries compensation, and has made a claim in
g/vriting for damages or compensation. The person in default
will have the power to award: is the de_fe_ndant (thatis, the person whose _wrongful conduct
L . caused injury) and persons who stand behind the defendant,
... onapplication of the personal representatives of a person wh

has suffered a personal injury (including disease or anyimpairmerﬁSually an insurer but also a liquidator, or receiver and
of physical or mental condition) and who has made a claim fofnanager of a company or the personal representatives of a
damages or compensation but died before damages or worketeceased defendant. A lawyer who is acting for the defendant
compensation for non-economic loss have been determined.  or insurer cannot be a person in default unless he or she had
Furthermore, courts and tribunals will be able to awarda personal interest in the outcome of the case in addition to
damages against a defendant or any other persons whés or her remuneration. Personal representatives are the
control or have an interest in the defence of claims madexecutors or administrators of the deceased person’s estate.
(such a person could be an insurer or a liquidator). For General damages or damages for non-economic losses are
example, the term ‘the person in default’ is used to describthe damages that are awarded for a claimant’s personal pain
the defendant. The court or tribunal may find that the ‘perso@nd suffering, loss of expectation of life and bodily and
in default”: mental harm. Entitlement to these does not survive the death
... knew or ought to know that the claimant was, because of ag&f the claimant, except in the cases in which a claimant had
iliness or injury, at risk of dying before a resolution of the claim andsued for damages for a dust-related condition. Damages for

Adjourned debate on second reading.
(Continued from 24 October. Page 1219.)

TheHon. CARMEL ZOLLO: | am pleased to speak to
this bill which is an adaptation of a private member’s bil
moved by the Hon. Nick Xenophon to assist persons who al
victims of mesothelioma and asbestosis. As has been point
out, to the credit of the former attorney-general (Hon. Trevo
Griffin) the private member’s legislation of the Hon. Nick
Xenophon was adapted and the bill modified in a productiv
way. Due to the last election the bill lapsed in parliament an%
therefore we have this legislation before us again. c

The bill adds a new division 10A—entitled Unreasonabl
Delay in Resolution of Claim—to part 3 of the Wrongs Act
1936. The bill will also update the Survival of Causes of
Action Act 1940 by removing out of date references to cause
of action. In certain circumstances the new division 10A will
create an entitlement to damages in the nature of exempla
damages.

Under section 35C of the Wrongs Act, courts and tribunal
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economic loss are the damages to compensate for financial (Continued from 21 October. Page 1129.)
losses; for example, loss of earnings, medical expenses, care
expenses and modifications to housing. These are considered The Hon. R.D. LAWSON: | support the second reading
to be losses to the estate, and they survive the death of tigé this bill. The Ombudsman in South Australia performs a
claimant in all cases. very important state function and has done so since this act
In relation to how the bill would work, the claimant Was enacted in 1972. We in this state have been very well
suffers an injury, and the claimant is entitled to damages ogerved by the office of the Ombudsman. The present Om-
compensation and makes a claim. The person in defadtudsman is a distinguished occupant of the office, and he has
knows or should know that the claimant is at risk of dyingbeen most dedicated and committed to the performance of his
before the claim is resolved. The person in default unreasorimportant public function.
ably delays. (The person in default might be tempted to delay, Itis worth stating that the ombudsman movement across
because the claimant’s death would relieve the defendant gte world is a relatively new development. Sir John Robert-
liability to pay general damages.) The claimant does digon, a distinguished former New Zealand ombudsman and
before the claim is resolved. chief ombudsman, wrote:
This bill would allow the personal representatives of the The breathtaking speed with which the ombudsman institution
claimant to make a claim against a person in default foprew in the 40 years between 1956 and 1997, expanding as it did in

; ne large jump from one side of the world to the other and then back
damages in the nature of exemplary damaggs for the unre gain, 9nojre tﬁan anything demonstrates timeliness, and evidences
sonable delay. The court would have to decide whether thge popularity of its invasion of the modern democratic state. The
claim did have a good claim for damages or compensation fambudsman institution was gifted to the modern day world by
the injury and whether there had been unreasonable delay Byveden, and after being taken up by other Scandinavian countries,
a person in default. If the answer to both those questions {8 1962 moved across the world to New Zealand and after that it

h h Idh di . h ﬁgickly spread in Australia, Canada, the Pacific and Africa and then
yes, then the court would have a discretion as to the amougllck jnto many European and new world countries. The latest count

of damages that should be awarded on account of theuggests that the institution now exists in 84 countries which have

unreasonable delay. some 215 parliamentary type ombudsman type positions.

In determining the amount of damages, the court is to havgir John was there writing in 1997. This state has been an
regard to: important part of the movement and, as | mentioned earlier,
(@) the amount of damages the person in default has saveg have been well served by our Ombudsman. The Ombuds-

by the death; man is an international feature, as mentioned by Sir John.
(b) any need to punish the person in default—this wouldThere is now published annternational Ombudsman
tend to increase the amount; and Yearbook. In the first volume of that yearbook I noticed this

(c) any other relevant factor—and these would tend tgertinent remark:
decrease the amount. These can be such things as:  The Public Sector Ombudsman is now found at all levels of

the way in which the plaintiff pursued his or her governmentin many countries around the world, both in established
claim; and consolidating democracies. The Ombudsman is an independent

; ffice, traditionally appointed by the legislative branch, to investigate
whether damages for delay are being awarde(goor administration of government. More recently, some Ombuds-

agains_t_any other person in default; man officers have been given human rights protection responsibility.
wﬁ ?E'I'rt%}?f therpe:]sci)r:\ g‘ ?efﬁuggg prliry' a(ljndb If one reads the annual report of the South Australian
:’\. heed Oe.p?ksé? o bee au hed batheea y 'r?el mbudsman tabled in this parliament, one will have occasion
lpu IS ith ’ rl'qSﬂ;. y Id bpunls y e criminaly, gain a great insight into the vast array of services which the
aw (although this would be a rare case). Ombudsman undertakes. The last annual report for the year

There is one qualification to this. If the deceased person',jad 30 June 2001 contains 187 pages, together with a
claim was for workers’ compensation, the amount of damage y

mmary of complaints and matters finali which itself
awarded for the unreasonable delay cannot exceed the amo§LI ary of complaints and matters finalised, ch itse

- . st occupy the best part of 50 pages. This report is an
to ".Vh'Ch the deceased personwas entitled by way of COmpeﬂiteresting array of case studies, statistics, analyses, discus-
sation for non-economic loss.

. sjion and other information that is vital to an understanding
Any damages that are awarded may be paid to the depen the nature of the Ombudsman’s tasks.

ants or the estate, with preference given to dependants. This Itis also very illustrative of the sort of issues that arise in

bill.does not apply to cases .".1 which the C"’?“ma”ts made the South Australian community. Members on this side of the
claim for a dust-related condition and then died from it. Last.pnamber have been a great supporter of the Ombudsman and
yehar pgrllamen:jthguggt that tlhe?eé/v erea Spriaj lype Igf Cagfthe system of an administrative complaints mechanism that
when it passed the Survival of Causes of Action ( UStyag oversight of administration in this state. There are, of
Related Conditions) Act 2001, commonly referred to as th ourse. limitations on the office of Ombudsman—there
Xenophon act. Ifboth the Xenoph_on act a_nd this b.'” applie Iways,have been and, in my view, there always ought be. At
to them, the defendant could be liable twice. Again, I thank) <o o+ e crux of the Ombudéman’s Act is section 13
members for their contribution and for the support that thi . '

h ; hich provides:
ill rently h r the floor. I h it h
bill apparently has across the floo ope as a speedy The Ombudsman may investigate any administrative act.

assage.
P Bi”gread a second time and taken through its remainingThe Ombudsman is concerned here, as in other jurisdictions,
stages. with administration: he is not concerned with the policy. It
is worth recalling—as we come to this important bill that has
OMBUDSMAN (HONESTY AND significant amendments proposed by the government—what
ACCOUNTABILITY IN GOVERNMENT) was said at the time of the introduction of the act in 1972.
AMENDMENT BILL The then attorney-general said:

] ] The Ombudsman is concerned with administration not with
Adjourned debate on second reading. policy, since he is not empowered to question the decision of a
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minister. He may, however, examine the facts that relate to sourcing has had particular advantages for the community in
decision. In this way, the doctrine of ministerial responsibility is that the company which has that contract, Healthscope, as
gfr?ﬁgrgggﬁH'Sst:g{;\fé'%‘scﬁag‘. aid of the parliamentin its oversigh 5 nager is required to perform the same services at the same
. ) ) standard but at a lower price than is paid by the government
This is from Hansard of 1972, the Third Session of the i, respect of other public hospitals in our system, and savings
Fortieth Parliament, at page 1697. _have been made in consequence which makes it possible for
Itis also worth remembering that the Ombudsman is nofhe government—the Liberal government previously and now
entirely excluded from the consideration of policy, becausgne “current government—to invest in other programs.
some policy is itself administrative. Itis clear, however, thatowever, with the Modbury Hospital's outsourcing, the
it was not intended that the South Australian Ombudsmagoard of the hospital is still in place and all the protections

should have power over a minister or over ministerial policysyailable to any member of the public who goes to a public
decisions. | think the strength of the current occupant of th%ospital are preserved.
office of Ombudsman in this state is that he wisely appreci- | jkewise, with the outsourcing of SA Water, certain of the
ates the limitations of his power and that the respect in wWhiclyjnctions of SA Water are now performed by United Water,
he is held by the parliament and the community could bgy the interface with the consumer remains with SA Water,
undermined if he strays into areas of policy. Itis, of courseg government instrumentality which bills them, receives their
political policy that the Ombudsman should not stray into. He;omplaints and attends to administrative issues. It is interest-
is quite at liberty to examine departmental policies, which argng to look at the report of the Ombudsman to see whether
clearly administrative in nature. these outsourced activities give rise to significant levels of
Justice Gerard Brennan, a former distinguished Chie&omplaint.
justice of Australia, previous to that a judge of the High Court By far the greatest number of complaints to the Ombuds-
and before that a federal court judge and one of the foundingyan, certainly in the year ended 30 June 2001—and | believe
of Becker v the Minister for Immigration and Ethnic Affairs, correctional institutions. In 2001, some 785 out of 1 783
decided in 1977, said: complaints related to correctional institutions. Those
A distinction will necessarily be drawn between policies of complaints were from all prisons in the South Australian
different kinds. Some policies are clearly made or settled at th¢ grrectional system, including, as | gather, the Mount
political level, others at the department level. Gambier prison, which is the only South Australian penal
His Honour went on to refer to a judgment of Sir Douglasinstitution currently managed by the private sector on behalf
Menzies, a judge of the High Court, in the Ipec-Air caseof the government.
(1965), where he said: However, we accept that there is no reason why the
There are. . sound grounds for treating a decision to be made aODmbudsman should not be able to deal with complaints from
departmental level as something substantially different from & prisoner in Mount Gambier in the same way as a complaint
decision to be made at the political level. from a prisoner at Cadell, Port Lincoln, Port Augusta, Yatala,
It is against this background that the currently proposed/obilong, or wherever, is dealt with. To the extent that this
amendments to the Ombudsman Act should be consideregill will make that clear, we certainly have no objection and
The Labor Party claims that this measure is part of its sowill be supporting the measure.
called 10 point plan for accountability and honesty in Itis interesting and important to note that the Ombudsman
government. This government has no mortgage over concefiias very wide powers under his act in undertaking an
of accountability and honesty. We, too, on this side of thénvestigation. The Ombudsman has the powers of a commis-
parliament—and | am sure all cross-bench and other membegon as defined in the Royal Commissions Act, as if the
of both houses of this parliament—are equally committed t@mbudsman were a royal commission and as if the matter the
the principles of accountability and honesty in governmentsubject of an investigation were set out in a commission of
We will support any measure which enhances accountabilitinquiry issued by the Governor. The Ombudsman has wide
and honesty, but we are committed to ensuring that measurgswers to call for documents, to obtain information, to
which are adopted are in fact a true improvement, workablexamine witness and to do all that is necessary in aid of the
and will provide the benefits claimed for them. The politicalinvestigation being conducted.
policy of the Australian Labor Party at the last election A procedure for investigations is laid down in section 18
contained the following statement: of the act, and from that it is clear that investigations must be
The Liberal government over the last few years has significantigonducted in private. There is no necessity for the Ombuds-
limited the ability of the Ombudsman to investigate complaints,man to hold a public hearing. The Ombudsman must,
especially in areas of government now privatised or outsourced. however, inform the principal officer of the relevant agency
That is a charge which | reject. The Liberal Party has notpf the decision to proceed with an investigation that is being
whether over the past few years or at all, sought to limit theconducted. Before making a report which affects an agency,
ability of the Ombudsman to investigate complaints. Itis truehe Ombudsman must allow the principal officer of the
that some services have been outsourced but, on thosgency a reasonable opportunity to comment on the subject
occasions when there has been outsourcing, other mechaatter of the report. It is important that that element of
nisms have been established to ensure that the rights of thatural justice or procedural fairness is maintained in relation
citizen, in particular the right of a citizen to have an inde-to the Ombudsman.
pendent third party intercede in respect of administrative The essential features of the bill briefly may be described
matters, have been upheld. as follows. | mentioned that the trigger for action by the
For example, in October 1999 we established the Electrici©mbudsman at the moment is an investigation into an
ty Industry Ombudsman with important functions. There wasadministrative act. It is proposed in this bill that the notion of
also the outsourcing of the management of the Modburadministrative act will be extended to include ‘an act done in
Hospital, a public hospital in South Australia. That out-the performance of functions incurred under a contract for
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services with the crown or an agency to which the act Let us take a simpler example. Outsourcing has been
applies’. Secondly, the government will have the power tdaking place in the government sector for about 100 years.
declare by regulation that any person, body or company is afake the case of some contractors cleaning a school, for
agency in respect to which the Ombudsman has power texample: it might be a very small business, which performs
investigate. | mention in passing that this is a provision withthe cleaning not only for a school but also for the local
which the opposition does not agree. We believe there ouglebuncil or some local businesses. Once again, were it ever
be some limitation on the power of the government to declareecessary (I do not imagine it would be) for the Ombudsman
by regulation that a person, body or company is an agencyo conduct an administrative audit of the processes and
As presently drafted, under clause 3 of the bill, anyProcedures of some school cleaning outfit, it is our view that
government at any time in the future could declare a footbaff’® Ombudsman ought not to have the capacity to review the
club, church, community group, company, whatever theyther activities—businesses—of the particular entity.
might be doing, to be an agency for the purposes of the The next series of amendments relates to the Statutory
Ombudsman Act and thereby aliow the Ombudsman as @fficers Committee of the parliament. Hitherto, that commit-
roving royal commissioner to investigate and report upon thée€ has had a role only in overseeing the appointment of a
activities of such a body. We accept that the notion of agenczeW ombudsman. However, under the bill, the committee will
is to be extended from government departments and goverRe charged with the responsibility for providing an annual
ment bodies to other private sector organisations, companig€port to the parliament on the general operation of the

corporations and partnerships that perform functions for th®mbudsman’s Act. ) _ _
government. This has been the subject of a good deal of discussion

. . . ithin my own party. The Statutory Officers Committee is
That is perfectly reasonable and we will be supporting thd/1th . N
amendment proposed in so far as it extends the definition &halre.d, | think, by the Attorney-General and is ajoint hou§e
agencies to those companies and bodies which are performiggMittee. Its functions, to date, have been merely inrelation
functions for the government. However, we do not believet the appointment Of. parliamentary officers .SUCh as the
that any government ought to be given a blanket power b mbudsman, the Audnor-Genera}I, t.he Industna_l Relations
regulation to declare any company or organisation at allin th imbudsman, the Electoral Commissioner and officers of that

community, whether performing government functions or not hr_]d. If th'sl commtltFtee .'”S k():harged with tfhe trﬁsponsm!{ltty Otf
to be an agency for the purposes of this act. During th IS annual report, it will bé necessary for the commitiee to

committee stage | will introduce an amendment to limit the e appropriately resourced with a research officer and other

power of a declaration by regulation in relation to agencies?tafflrlg and necessary resources. However, we will certainly

) i - “Support this amendment but we seek an assurance from the
Athird and important change to be wrought by this billis goyernment that those resources will be forthcoming to

to empower the Ombudsman to conduct a review of thengyre that the Statutory Officers Committee is able to
administrative practices and procedures of an agency, that ischarge its responsibilities.

to conduct what is described as an administrative audit. The next general topic of these amendments to the

Where, for example, there is not a single complaint from &ympdsman’s Act is the introduction of a prohibition on
particular individual about, let us say, the way in which theagencies using the word ‘ombudsman’ in their own com-

new bus ticketing system operates but there is a complairbtmmtS handling procedures. It is well known that some
about the system, it will be possible, under the bill, for anj,qystries have established an ombudsman. | suppose the
administrative audit to be carried on, that is, one thapnking industry ombudsman is the best known of them: in
examines and reviews the administrative practices andqth Australia we have an electricity industry ombudsman;
procedures of an agency. Once again, we believe that thatq there are a number of non-government, semi-government,
ought be limited to the agency in so far as it is performingy asi-government and private ombudsmen operating. It is

functions for the government. It is manifestly clear that a,5paply heyond the power of this parliament to prevent that
government department that is performing functions can bgqiferation occurring, much as we might deprecate it.

audited administratively. If, however, a company is perform,yever, what we can do and what this bill does is prevent
ing a particular service for the government on an outsourcingoerment agencies establishing their own ombudsmen and

contract, the capacity of the Ombudsman to examine anfleating general confusion in the community about the
audit those practices ought be limited to the practices th&BroIiferation of ombudsmen.

relate to the outsourced functions. The Ombudsman himself has indicated support for this
Let us take EDS, for example—the company that performsill, and most of the measures that are here incorporated have
many of the government’s information technology servicespeen mentioned in annual reports over the years. So, after
Itis a large company with other clients, and operates out ohdicating that | would like the minister to provide an answer
a purpose-built building in North Terrace: it is where EDSto the question of resources for the Statutory Officers
has its Asia Pacific headquarters in relation to many of it€ommittee, and also that during the committee stage | will
activities. But EDS has other clients. It has won contracts tenove amendments in relation to the extent of the definition
act for the commonwealth government, for General Motorsf ‘agency’, the Liberal opposition supports the second
and, | believe, some banking institutions and the commonreading.
wealth customs department. So, if it is deemed appropriate,
for example, for the Ombudsman to conduct an administra- TheHon. CARMEL ZOLLO: | am pleased to add my
tive audit of EDS, in our view, it ought be limited to EDS in support to this amendment bill. The legislation before us is
its capacity as performing a function for the South Australiarpart of the government’s commitment made at the last
government, and the Ombudsman, as a roving royal commigiection to strengthen the powers of the state Ombudsman.
sioner, ought not have the power to go into the books of ED$ think it is important to place on record that the state
in relation to its other customers and clients. That is oné@©mbudsman in South Australia, Mr Eugene Biganovsky, is
example. one of our most respected public servants. With the quantity
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of outsourcing that we saw during the term of the last Liberal  (b) an act done in the performance of functions conferred under

government, questions were often raised as to how com- a contract for services with the Crown or an agency to which

plaints against areas of government which had been privatised ~ this actapplies.

or contracted out could be better handled. An obvious issue with this bill is the additional workload on
The Hon. R.D. Lawson: We didn’t outsource the Julia the Ombudsman'’s office. Are we to ensure that extra staffing

Farr Centre. and other resources will be made available? | notice that the
TheHon. CARMEL ZOLLO: | did hear what the Hon. Mike Elliott, while speaking on this bill, raised a similar

member had to say, but | think there is nothing wrong withquery concerning adequate resourcing. | would like to know

clarifying in legislation exactly how complaints are to be if the minister has had any opportunity to consider this as an

handled. Clause 3 of this bill explains the definition ofissue, and what his response is.

‘administrative act’, to clarify the Ombudsman'’s jurisdiction )

in relation to outsourced operations. In its current formitonly ~ TheHon. R.K. SNEATH secured the adjournment of the

applies to administrative acts of agencies, public servicéebate.

administrative units, other government authorities and local

government councils. This revised definition ensures that the STATUTESAMENDMENT (HONESTY AND
Ombudsman can investigate: ACCOUNTABILITY IN GOVERNMENT) BILL

(b) an act done in the performance of functions conferred under

a contract for services with the Crown or an agency to which Adjou_med debate on second reading.
this act applies. (Continued from 29 August. Page 998.)

The bill _a|SO am_ends the definition of ‘agency to whic_h this The Hon. R.D. L AWSON:

| rise to indicate Liberal

ear. The government claims that the bill is consistent with

audit function of the Ombudsman. As to be expected, MOSts ¢, cajled 10 point plan for accountability and honesty in

matters dealt with by the Ombudsman ‘are cpm.plgmt,-drlve overnment. The 10 point plan included a promise to ‘impose
Whilst the Ombudsman does have an ‘own initiative’ powe penalties for the improper use of information acquired
under the act that allows him to deal with matters of adm'n'sihrough government contracts’ and also to impose ‘much

trative concern, it was considered appropriate to amend tr} h L - : .
S Lo r provisions an nalties t | with any improper
act to provide for the Ombudsman, should he consider it t ‘8ug er provisions and penalties to dea any imprope

. o . Use of information acquired by persons concerning publicly
be In the p'“.'bl'c interest to do so, to conduct a review of the?unded projects and government contracts to avoid conflicts
administrative practices and procedures of an agency O interest’
Wh::h tthhe act appilest. d t to this bill will th As lindicated in relation to the Ombudsman (Honesty and
tnot' er 'T%?r aSr][ ?Ten Cr)nf?n OC IS I'ttWI tseeh. iAccountability in Government) Amendment Bill to which |
restoration of the Statutory DITICErs Lommittee 1o whic spoke a little earlier, | indicate that we certainly support
matters in relation to _the general operation of the Ombuds easures to improve and enhance accountability and honesty
tmhan Aclt(ar]lg[lk:he reqw_rgmentlto pr?‘?u?ﬁ anoant?u dal repoxot? government. The passage of this bill thus far indicates that
€ work of the committee relevant to the Ymboudsman AC is easy task to appropriately identify in legislation the

will b‘? referred. This was the case n the orlglnal' 1996means; by which one can enhance accountability and honesty.
provisions O.f the Ombudsman Parhamenta_ry_ _Commlttee. It was of significance that when this ‘landmark bill' was
New sect‘lon 32 clearly §pells out thelprohlbl_tlon of.the US8ntroduced by the Premier in May it comprised some 24
of the word Ompudsman when used'm re.Iat'lon to internal ages, and subsequently the Premier had to introduce some
complaints handling systems of agencies within the Ombud 3 pages of amendments more accurately to reflect the

_ma_\n's_ju_risdiction. | understand that some agencies Withir_‘ th tention of the government in relation to this issue. The fact
Ju”Sd'Ct'on. of t‘he OmbUdsm?n have gxpressed the des[re fat 13 pages of amendments were incorporated in a bill of
use the title Ombuds.man in their '”te”?a' .complalnt 4 pages indicates that there was a great deal of thinking after
handl_lng system operations. Given that the title is conferre e bill was first prepared and that, notwithstanding the easy
_by tht'.s [?[arllamelnt_ tto éhe_ tperson appcilmed by them ttc}hetoric of the Premier in introducing the bill, these issues are
Investigate compiaints by ciizens against (n€ governmen cZfomplicated and require relatively sophisticated legislation.
its agencies, | am certain all honourable members would see There are four essential elements in this package of

the need for this clarification. Indeed, it seems the title IS\ o5 The first relates to the obligation to act honestly.
widely misunderstood. | came across someone once wantlnlgnere is, of course, a general obligation on every citizen,

wolﬁgr:’h?nv%l:é? asel\t/vr(?rlgtigitt)? tgﬁgi?:'i;ﬁé Sjt igg?#gﬁ\?hether they be a minister, a member of parliament, a public
) ' 9 P ervant, an employee in a public corporation or a contractor

?S I(l;gderstand |t,tStwter:j_|sh for (éomrrlisllloner. |am please 0 government and any employee of such contractors to not
0 add my support to this amendment bill. act dishonestly. There are well established provisions of the
d criminal law and of the civil law which provide sanctions for

Jpersons who act dishonestly. The suggestion that it is
necessary to impose some new statutory obligation is in my

Ombudsman has power to investigate any administrative a ew quesnonable. The way In which th|s. new statutory-
of any agency. He can therefore investigate any governmeﬂ ligation was described in the second reading is as follows:
department’ Statutory authonty or any other authonty All directors, all chief executives and all employees—indeed,

. - nyone performing public sector work—will have imposed on them
declared by proclamation. The bill expands the type oﬂ general obligation to act honestly in the performance of their

administrative organisations that can be investigated by th@uties . . This includes the contractors and consultants hired by
Ombudsman. The Ombudsman can investigate: government. . .

TheHon. A.L. EVANS: Family First supports the secon
reading of the Ombudsman (Honesty and Accountability i
Government) Amendment Bill. Under the current law the
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| emphasise that these obligations already exist either in thethical conduct for the South Australian Public Service,

general law or in the sort of contracts and terms of engagewhich was also published by the Commissioner for Public

ment which the government customarily and invariablyEmploymentin October 2001. Once again, that is a very clear
adopts. | do not think there is any evidence—certainly nonstatement of the obligations of public sector employees.

has been provided by the government in the second reading [ est it be thought that there has been no action on these
explanation in support of this measure—that those people iffonts in the past, | also ought to mention a circular that was
South Australia who are engaged in this work have actegssued by the Commissioner for Public Employment in
otherwise than honestly. November 2000 that promoted and introduced a form for the
The second general area relates to the requirement faeclaration of pecuniary and other private interests of chief
senior executives to disclose their pecuniary interests. Onagxecutives within the public sector. Those chief executives
again, extracting from the second reading explanation, thigvho, of course, hold very high office) are required, as are
new requirement is described as follows: members of parliament and ministers, to declare their
All senior executives of a public corporation will be required to PEcuniary and private interests. That form was promulgated
disclose in writing their pecuniary interests including interests of anyunder the previous government.
associates. In relation to the obligation to act honestly, in my
Associates are widely defined in the bill as originally introductory remarks | mentioned that both criminal and civil
introduced. So, this second obligation is one of disclosure dfw already contain sanctions and obligations in this regard.
pecuniary interests. It is important to note that it is mereHowever, it is worth reminding the council that the Criminal
disclosure. In the same way as members of parliament ateaw Consolidation Act, which is itself to be amended by this
required to disclose in a declaration of interests their pecunaill, currently includes a number of offences relating to public
ary and other interests, senior executives of public corporasfficers. These offences, of which there are four, have not
tions will have the same requirement imposed on them.  been in the legislation for very many years in this current
Moving on from the requirement to disclose pecuniaryform.
interests, a wider obligation is imposed in relation to conflict  First, the offence of bribery or corruption of public

of interest. This is the third area. The second readingfficers, both the offering or taking of bribes, is proscribed
explanation states: by section 249 and has long been an offence under our law.
Senior executives and employees will be required to declare anfyortunately, it is an offence under which there have been very

conflict or potential conflict between their interests and their dutiesfew prosecutions, certainly in recent years, in our public
The employees will include not only people employed by a publicggetor

corporation but also anyone who performs work for them. Senior ’ .

officials and other employees in the public sector will be subjectto  Secondly, there are offences of making threats to or

the same provisions. reprisals against public officers, which is an offence under
The distinction between the second and third clause is that #¢tion 250. Once again, fortunately, it is not an offence
the second clause senior executives are required to disclod@lich is often encountered in the criminal justice system,
their pecuniary interests in advance, even if those pecuniaglthough, as we learned tragically last month, public servants
interests do not give rise to any immediate conflict ordre the subject of threats, and there have been reprisals.
possibility of conflict. However, in relation to the third Certainly, the tragic apparent reprisal against Dr Margaret
category, not only senior executives but all employees willfobin for acts_carned out notin this state but in her previous
be required to declare actual conflicts of interest. Thigole as apublic servant remind us all that public servants are
provision will relate not just to senior executives but to allat fisk in the discharge of their duties. In making those
employees, not only those employed by the public corporacomments, | make no observation one way or the other about
tion but anyone who was performing the work for them. Thiswhether the person who is currently under investigation has

net was cast very wide in the initial bill. committed any particular offence.
The fourth area is described in the second reading )
explanation as follows: [Sitting suspended from 6 to 7.45 p.m.]

It will give explicit legislative backing to the code of conduct of . -
South Australia and public sector employees recently produced by | heHon. R.D. LAWSON: Before the adjournment, | was

the Commissioner for Public Employment. The code of conduct will€Xplaining that the Criminal Law Consolidation Act already
bind all public servants including chief executives and all employeencludes four separate offences relating to public officers. |
and chief executives of other public sector agencies. dealt with bribery or corruption of public officers, either

| think it is worth saying that, under the previous Liberal offering or taking a bribe, and also the offence of making
government, a code of conduct for South Australian publidhreats to or reprisals against public officers. The third of the
sector employees was promulgated by the Commissioner feffences is called abuse of public office by a public officer,
Public Employment in October 2001. That code of conducthat is, improperly exercising power or influence using
was widely disseminated. It was made under the provisiongformation gained as a public officer for the purpose of
of the Public Sector Management Act, and | must commen@ecuring a personal benefit or causing injury or detriment to
the Commissioner for Public Employment not only for another. That is an existing offence and it is a highly relevant
developing the code and promulgating it but also for produceffence to the current bill, as | will explain in a moment. The
ing it in a way which is clearly understood and understandfourth of these series of offences is demanding a benefit on
able after consulting with all interested groups. the basis of public office.

In 2001, we doubted that it was necessary to make this a Each of these four offences is very serious, the maximum
statutory code. The Public Sector Management Act containgenalty for which is seven years’ imprisonment. The
adequate sanctions in relation to the code, but we arexpression ‘public officer’ in the Criminal Law Consolidation
certainly not opposed to giving it statutory force, if the Act is very widely defined. It includes judges, members of
government so wishes. | also refer to the guidelines foparliament, ministers, public servants, police officers, local
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councillors and council officers, and directors and employeesreate an offence, fine—let us have the offence. But let us
of state instrumentalities. call a spade a spade and not suggest that it is something else.
The Hon. J.F. Stefani interjecting: The bill also provides that a former public officer who
TheHon. R.D. LAWSON: And senior public servants, improperly uses information gained by virtue of his or her
as the Hon. Julian Stefani reminds me. However, this bilbffice for the purpose of securing a benefit will be guilty of
extends the definition of public officers to those people whaan offence. Under the existing law this offence can be
might be employed by a company or by an organisation thatommitted only by a person holding office.
is undertaking work for the government. So the bill seeksto The concept of acting improperly is at the heart of this
create an artificial element of public officer by the rathernew requirement. It is already defined in the Criminal Law
indirect means of creating an offence of abuse of publicConsolidation Act, and | will read the definition because it
office. | will come to that in a moment. is quite extraordinary. It is extraordinary to lawyers and it
The extension is not only those public officers that Iwill, | imagine, be extraordinary to people who are not
mentioned, whom everyone in the community would regardawyers—members of this place and anyone else who is
as public officers, but also persons who personally perfornlistening. The definition provides:
work for the crown, a state instrumentality or a local govern- A person acts improperly if the person knowingly or recklessly
ment body as a contractor or as an employee of a contractacts contrary to the standards of propriety generally and reasonably
on behalf of the contractor. That means that the local cleaningipected by ordinary decent members of the community to be
company that might have the school cleaning contract or thg®served by public officers.
tuck shop contract for a school is actually regarded as &his provision is already in our law and it is very vague. We
public officer. introduced exactly the same notion into the Criminal Law
The Hon. Diana Laidlaw: The bus company? Consolidation (Offences of Dishonesty) Amendment Bill
TheHon. R.D. LAWSON: Not only the bus company, which passed through this chamber last month.
the executive of the bus company, but also the bus conductor, On 15 October, in speaking to the second reading of that
although there are not too many of those left, and the bubill, | referred to a number of cases and also a number of the
driver. Similarly, it is not only the contractor himself, not academic criticisms of the introduction of this rather vague
only the person who might have the contract to clean théestinto our criminal law. I think it is worth repeating for the
school but also the other workers employed by that persorecord that this test was first developed in the United
who has the contract, and they might be very part time, verikingdom in the early 1980s in two cases called Feeley and
casual, very occasional workers who come in becaus@hosh, and this notion of the standards to be expected by
someone is ill, for example, to do a cleaning session at ardinary decent members of the community has been
school. Those people are now to be deemed to be publiwiticised because it is argued, first, that if a question of the
officers. Of course, it will mean any consultant to the statdhonesty of the conduct of an accused person is left solely to
government. a jury—and this question must be left solely to a jury: what
There is a lot of adverse political comment made abouts the standard of ordinary decent members of the
consultants, and the image is created in the media of consutommunity?—different juries may give different answers on
tants being very highly paid international lawyers, accountthe facts which are indistinguishable one from another.
ants, economists and the like, but if you look in the reports In other words, in one case one jury might take one
of any of our government bodies you will see hundreds oparticular view on exactly the same facts and, in another case
consultancies, many of them for $1 000 or less, many of therim the following week, yet another jury might take another
for people providing some very minor service or advice owiew. So, the conduct of one person in one case is identical
assistance to a department. Thousands of South Australiates the conduct in another, yet juries adopting different
who are conducting small businesses and giving advice tstandards of honesty because of their idiosyncratic views will
government on a very ad hoc or occasional basis are to m®nvict one and acquit the other.
deemed to be public officers for the purpose of these sections. The Hon. Diana Laidlaw: Or because of their multicul-
This bill uses the artificial device of deeming contractorstural background.
to be public officers when, in fact, they are not public TheHon. R.D. LAWSON: Indeed. Secondly, it said that
officers. The amendments will mean, in effect, only a modesthe task of determining what constitutes dishonesty often
change, because every one of these cleaners, every oneifolves complex value judgments and questions of policy
these consultants, every one of these plumbers who goesudich are beyond the average jury. That might sound a little
a school is already under a duty: the duty that binds alarrogant and a typical academic legal criticism but, if you
citizens to act honestly, not to act dishonestly, not to cheathink about it, if any of us were a member of a jury being
under pain of some penalty. The only new offence that isisked to define what are the standards expected of ordinary
created in this part of the bill that deals with the criminal lawdecent members of the community—and we are a jury of
is that persons who are not actually government servants ardinary citizens judging the standards that some merchant
the holders of any public office will now be exposed to banker adopted in relation to some highly complex inter-
prosecution for abuse of public office. In our view, that isnational financial transaction which we really do not under-
illogical. stand—it is difficult for people who are dealing with
If you want to create a special offence for them, fine, letsomething that is beyond their experience to make judgments
us create a special offence, but do not call it abuse of publiof this kind. Thirdly, it is argued that it is a function of the
office. It is illogical and it creates a concept of abuse ofcourt, that is, the judge rather than the jury, to determine the
public office that is wider than already exists. Even now theproper scope to be given to any criminal offence.
concept is a very vague one, and is very little used, in any So they are criticisms that have been adopted of this test.
event. We introduced the test into our Criminal Law Consolidation
We will be proposing at the committee stage to introduceAct within the last 10 years. As | mentioned, we have now
a new description of this offence. If the government wants t@xpanded this concept into the new criminal law relating to
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offences of dishonesty. It already exists in the Criminal Lawevery employee to inquire into the shareholdings of their
Consolidation Act relating to these offences of a publicgreat-grandmother and to make disclosures is casting the net
nature, and we are, once again, applying this very difficulextraordinarily and unreasonably widely.
test in relation to this rather amorphous notion now of ‘public  New provisions will apply to senior executives, and
officer’ which extends beyond what public officers are. ~ ‘senior executive’ is defined as the chief executive of the
I will next move to the amendments that this bill will public corporation or the person who is designated by the
make to the Public Corporations Act. | will briefly explain the board of the corporation as the holder of a senior executive’s
provisions of that act. The Public Corporations Act, whichposition. These new provisions will also apply to senior
was passed in 1993, was intended to ensure that publexecutives. Their duty of disclosure arises when they are
corporations—that is, bodies corporate established underappointed or one month after the commencement of the
state act and whose governing body includes at least oraperation of this bill, if it becomes law. However, employees
person nominated by a minister—are conducted in accordare under a slightly less onerous duty of disclosure. Their
ance with the standards imposed upon ordinary commercialuty arises only when a conflict arises. Unless and until a
corporations. This is all part of the move which has engulfeatonflict of interest arises the employee is under no obligation
not only Australia but also many other comparable countrieto disclose. Some public corporations themselves have
under which government organisations are expected tsubsidiaries. These provisions will apply in relation to
perform to the same standards of integrity and to meet themployees and senior executives of subsidiaries of public
same disclosure and conflict of interest requirements thatorporations.
already apply in the private sector. | will next deal with the relationship of this bill to the
There are a number of public corporations, and many oPublic Sector Management Act. The Public Sector Manage-
them are corporations under which regulations have beement Act already governs the Public Service. It already
made under the Public Corporations Act. | ask the ministecontains a provision in section 56 which requires public
to indicate in his reply—if there is a list of South Australian sector employees who have a pecuniary or other personal
public corporations which could be put on the record—thosénterest in a matter, if that interest conflicts or may conflict
particular organisations to which these apply. with the employee’s duty, to disclose the interest to the chief
The Public Corporations Act requires that public corpora-executive, and the employee must then obey any directions
tions perform commercial operations in accordance wittwhich the chief executive might give to resolve the conflict.
prudent commercial principles, and the duties of diligencdt might mean that the chief executive directs that the
and fidelity imposed on the directors of these public corporaindividual employee has no dealings, for example, with the
tions are comparable to those which apply to the directors addon or wife who is engaged in a particular task. That is a
other commercial corporations. Section 19 of the existing agbrovision which has worked well.
specifically requires directors of public corporations to However, the bill actually repeals section 56 and creates
disclose any direct or indirect pecuniary interests. This bila new regime. It is not entirely new, but it puts it in a
will extend this notion into five different categories. So, notdifferent form. The Public Sector Management Act will now
only will directors be required to make disclosure but also alkequire all public sector employees to observe the require-
employees and senior executives will be required to do sanents of any code of conduct which is issued from time to
‘Employees of a first class'—a new section—will require time by the Commissioner for Public Employment. As |
employees to act honestly, and there is a fine of $15 000 anentioned in my earlier remarks, the commissioner in
four years imprisonment or both that can be imposed for ®ctober last year did issue such a code. | interpose here a
breach of that provision. A person contravening the sectioquestion which | would like answered when the minister
can be ordered to pay an amount which is equal to the profiesponds: will that code of conduct issued by the Commis-
made by that person and compensation for the loss sufferegioner for Public Employment be treated as the code of
by the public corporation. conduct applicable under these new provisions; or is it
There are also requirements that employees disclogatended that there will immediately be some redraft of the
conflicts of interest, and the requirement of the original bil—code of conduct; and when will we have an opportunity to
and on my quick reading of the bill this evening | have notperuse such a code if a new one is envisaged?
been able to ascertain whether this is the case—that the Next, the definition of ‘public sector employee’ is
interest of employees is to include that of his or her associatestended; and, again, it is extended artificially. On this
is continued. However, the associate is very widely definedyccasion it is extended to include a person personally
being not only a spouse or putative spouse but also parent aperforming the work of the Crown or a public sector agency
remoter linear ancestors—that is, grandparents, greaés a contractor, or as an employee of a contractor or otherwise
grandparents, great great-grandparents, and so on—sows, behalf of the contractor. Again, this means that our casual,
daughters, or remoter issues—that is, grandchildren, gregtart-time, once only cleaner in a departmental school will be
grandchildren, etc.—brothers, sisters, as well as companiegiemed to be a public sector employee.
in which the employee or any of the relatives—that very wide TheHon. J.F. Stefani: Or the nurse.
class that | have just mentioned, including remote lineal TheHon. R.D. LAWSON: Or the nurse or the plumber.
ancestors—have 10 per cent of the capital, or a trustee of a The Hon. Diana Laidlaw: Or the bike courier.
trust in which the employee or a relative of the employee is TheHon. R.D. LAWSON: Or the bike courier, as the
a beneficiary. Hon. Diana Laidlaw interjects. But the plumber called into
It must be said that this wide definition of associatea school or a hospital—
already applies in relation to conflicts of interest in relation TheHon. J.F. Stefani: Or a security guard.
to directors of public corporations, but of course directorsare  TheHon. R.D. LAWSON: The Hon. Julian Stefani
usually a smaller category of individuals, very often ininterjects, ‘security guard'—certainly. But the plumber who
responsible positions and very often in positions where these engaged to change a washer on a leaking tap in some
matters can be drawn to their attention. However, to requirgovernment house or building will become a public sector
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employee under this provision. That means that this persaim the matter, and they must not vote or be present when
must act honestly in the performance of his or her duties, andiscussion or voting takes place. A corporate agency member
we have no quarrel with that—although, as | mentionedvho does not comply with these requirements may be fined

earlier, we take the view that the plumber, or anyone else, iand/or removed, can be ordered to disgorge profits made as
already under obligations that apply to all citizens. You doa result of their contravention and to compensate the agency
not have to create the artificial construct of suggesting thdbr any loss which it suffers.

the person is a public sector employee when plainly he or she Under the Public Sector Management Act there is also a

is not. new requirement that senior officials act honestly and

If the public sector employee, including on this occasiondisclose pecuniary interests. Senior officials are defined as
the contractor or the contractor’'s apprentice or employee, hathe Commissioner for Public Employment, the chief
a pecuniary or other interest that conflicts or may conflicexecutive of an administrative unit or a public sector agency,
with the employee’s duties, the employee must disclose thair someone who is declared to be a senior official’. These
interest to the CEO and must comply with the CEOQO'ssenior officials are required to act honestly, they must
directions to resolve the conflict of interest. A public sectordisclose pecuniary interests to the relevant minister and, if
employee, as the definition is extended, will be taken to haveuch an interest or other personal interest conflicts with their
an interest if an associate (and, again, that very wide definduties, they must disclose that fact to the minister and not
tion of ‘associate’ comes in) has an interest in the matter. Ifake any further action in relation to the matter, except as
an employee is convicted of an offence against these sectioasithorised by the minister. A senior official convicted of one
he or she can be ordered to disgorge profits made and/or pay these offences | have mentioned can have his or her
compensation for any loss or damage. employment terminated, can be ordered to disgorge profits

The query and concern we have about these provisions &nd to pay compensation.
that they will be applying to people who will have no  We have less concern about imposing onerous obligations
conceivable idea that they are being brought within the vortexipon highly paid and responsible senior officials. They can
of obligations (about which they have no concept or underbe expected to be aware of their obligations and to be able to
standing) of a public sector employee. As | have mentionedisclose their pecuniary interests and, because they are well
several times, whilst we have no objection to people beingemunerated, they can be expected to ascertain the ground
required to act honestly in the performance of their dutiestules applying to their employment. That is quite a contrast
creating new offences where it is extremely difficult, first, toto the obligations which have been cast upon certain employ-
ascertain that you are covered by the legislation, is a verges who might be casual employees who might come within
onerous obligation. the orbit of the public sector only on rare occasions.

And itis all done not because there has been any demon- Itis noted that a number of amendments will be moved in
strated evidence that there is widespread corruption dhis chamber. In a note on the amendments to be introduced,
dishonesty by these people, but because of the rather mindlebg government has now adopted the view that only members
rhetoric of honesty and accountability that the Premier hasf high level advisory bodies such as the Economic Develop-
been able to sprout without really explaining to the communment Board and the Science and Research Council should be
ity the implications of this legislation. There is a new classbound by the honesty and conflict of interest provisions
of persons to whom the Public Sector Management Act wilbroposed in this bill. What is now proposed is a new defini-
apply called corporate agency members. tion of ‘advisory bodies’ to include ‘only those members who

Corporate agency members are defined as ‘directors @fre appointed by the Governor or a minister’.
public sector bodies corporate’ or ‘members of a body The idea that provisions apply only to high level advisory
corporate where there is no governing body and where thieodies will require some explanation from the minister; and,
body corporate is not a public corporation’. Although noin particular, the parliament deserves to know precisely what
examples have been given in the government explanationsdbdies will be encompassed. We should not be simply given
have seen, it is envisaged that this would apply, say, to thexamples such as the Economic Development Board and the
board of the Art Gallery of South Australia or to the board of Science and Research Council, which are two of the most
the Adelaide Festival Centre, or perhaps to bodies such as theominent and recent appointments. People in the community
Construction Industry Long Service Leave Board and similaare entitled to know precisely which body is affected. We will
bodies which carry out statutory functions but which are nobe seeking from the minister either a list of these bodies or
trading enterprises. an assurance that a list will be published in Gezette.

| ask the minister to provide in his response to the second TheHon. J.F. Stefani: It should not be a problem for the
reading a list of the bodies which the government envisagegovernment to get the full list. | mean, it has the bodies; there
will be caught within the expression ‘corporate agencyare no problems. The Statutory Authorities Review Commit-
members’. Under this bill, corporate agency members wiltee has done quite a lot of work on that.
have a duty not to be involved in any transaction with the TheHon. R.D. LAWSON: The Hon. Julian Stefani
agency without the written approval of the relevant ministerjnterjects that the Statutory Authorities Review Committee
and this prohibition will extend to an associate of thehas examined and prepared a list of statutory authorities. For
member. Once again, ‘associate’ has that very wide anthe purposes of examining this bill, | did look at the reports
somewhat artificial meaning. of the Statutory Authorities Review Committee, but even that

Corporate agency members will have a duty not to acquireommittee did not claim to have been able to ascertain
shares or interests in the agency or in any subsidiary of theompletely and exhaustively all the statutory authorities, and
agency without the approval of the agency. The corporateertainly so far as | am aware no comprehensive list of public
agency members who have a pecuniary or personal interesbrporations is published. There are lists of statutory
in a matter which is under consideration by the agency or itauthorities established as a body corporate but, if one looks
governing body will have to disclose that interest to theat the lists that are published, they include a number of bodies
agency. They must not take part in any discussion in relatiothat either have gone out of existence or changed their name,
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and it is extremely difficult to ascertain the identity of suchthe Criminal Law Consolidation Act, the Public Corporations
bodies. We will be seeking lists and definitions from theAct and the Public Sector Management Act.
minister so that ordinary citizens will know precisely whois  In that respect, the bill has a number of characteristics
and who is not required to comply. which impose significant new (the government’s word)
The notion of ‘senior officials’ is proposed to be changedobligations on a broad class of people, and they include: first,
slightly in a manner which | am assured the minister willcontractors and consultants who now have an obligation to
explain. In my opening remarks | mentioned that, when it wasct honestly in the performance of their duties; secondly,
introduced in the House of Assembly, the bill comprisedsenior executives who will be required to disclose pecuniary
24 pages and that 13 pages of government amendments wémeerests, including any associates’ interests; thirdly, senior
passed. That indicates that the government brought thixecutives, who will be required to disclose any conflict or
measure in entirely half-baked. It was not consideregotential conflict of interest. Fourthly, a code of conduct will
thoroughly during the committee stage in the other place, ane incorporated with legislative force.
we in this place certainly intend to have a thorough examin- The issues | wish to speak about specifically this evening
ation of every aspect of this measure. At the committee stagare those which pertain to the Criminal Law Consolidation
we will introduce amendments to ‘associates’. We will alsoAct, the amendment relating to which extends the coverage
move amendments designed to ensure that the citizens of this offences of a public nature and offences to contractors and
state are made aware of obligations which might arise undeheir employees. The practical effect is to make contractors
legislation of this kind. and employees liable to prosecution for ‘abuse of public
It is all very well for the Commissioner for Public office’. It also extends criminal sanctions to former public
Employment to send out brochures, as he did last year—arwificers. | agree with the shadow attorney-general’s analysis
we commend him for it—explaining to every public servantthat these amendments are far too extensive. Certainly, for
(all 60 000 of them) their obligations, but similar material such a broad increase in the arm of the criminal law, a case
should be made available to anyone who is to be required toas not been made. Indeed, in my eight years as a member of
comply with this legislation. If they are not made aware ofparliament | have, by and large, been impressed by the
their obligations, we regard it as grossly unfair and unjust thatonesty and integrity of public servants and public officials
they should be exposed to quite serious penalties. We propog&oughout the public sector.
to ensure that written notice of disclosure requirements be The Hon. G.E. Gago interjecting:
given to all who are expected to comply with this measure. TheHon. A.J. REDEORD: The honourable member
With those remarks, | indicate support for the principle ofinterjects with a look of incredulity on her face. All | can say
honesty and accountability but express extreme scepticisig that she may think that there are a number of public
about some of the methods used in this bill to meet thosgervants out there who are not honest. She may think that
objectives. there are a number of public servants out there who do not act

) ) ) in the public interest, and she may have this general cynicism
TheHon. A.L. EVANS: | will Speak brleﬂy on the bill. about the pub“c sector.

Family First supports the second reading of the bill, which  An honourable member interjecting:

forms part of a package of three bills and which implements e ACTING PRESIDENT (Hon. RK. Sneath): Order!
the government’s 10 point plan for honesty and accountabilit){merjecﬁonS are out of order.

in government. The bill ensures that all people working inthe 1o Hon. A.J. REDFORD: But | assure her that. when

public sector, whether as members or directors of publighg ghends some time with members of the public sector, she
sector corporate bodies, as senior executives or officials, 8% come to—

employees or as contractors, are subject to duties of accounta- D
bility and honesty. Under the bill these duties apply, whether $E§ Egg' if'gsg%o%?_ogﬁztkeeps yelling the word

ornotthe bodies are subject to the Public Corporations ACt'dishonest', but | have to say that | deprecate her interjections

The bill operates to increase honesty and accountability0 the effect that some broad malaise of dishonesty or
within the public sector, and that is always a good thing. Mycorruption exists in our public sector. | am disappointed that

only comment concemns the management of obligations und 'member who has been here for such an extraordinarily short
the act. How will the government provide managers an ime would seek—

supervisors across government with the ability to ensure that e
they are meeting their management obligations so that the full $22HA?TIGNI(ES Sgggsllnéeéﬁi_t_' rgr der!
force of the law can be applied when necessary? The duties ) o
" Pp1ec W Y o TheHon. A.J. REDFORD: —to besmirch the good

now apply to a broader range of employees and officials, but ; X o .
the law will have no teeth if there is no way of monitoring reputation of the public sector in this state simply to advance

that the duties are being complied with. | seek an answer froriC™Me Pre-election agenda that, quite frankly, has passed us

the minister on this issue and other issues before | can totalR}y: The biggest extension to the criminal law in this sense
support this bill. Includes a person who personally performs work for the

crown, a state instrumentality or a local government body,

TheHon. A.J. REDFORD: | rise to make a number of Such as a contractor or an employee of a contractor or
comments about the bill. First, | congratulate the shadowptherwise directly or indirectly on behalf of a contractor. That
attorney-general for much of what he said because | wholdS an extraordinarily— _ _
heartedly endorse his comments. This bill comes to us as part TheHon. G.E. Gago: Misleading, dishonest.
of the 10 point plan for honesty and accountability in The ACTING PRESIDENT: Order!
government. In his second reading contribution the minister TheHon. A.J. REDFORD: —broad statement. The
states that the bill ensures that all persons working in th@onourable member keeps interjecting, and when she rises to
public sector are subject to duties of honesty and accountéer dainty little feet—
bility. The bill, in seeking to achieve its end, seeks to amend TheHon. G.E. Gago interjecting:
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The ACTING PRESIDENT: Order! Interjections are out contractor who has the contract to do the lawn-mowing at the
of order. Naracoorte High School might say to the headmaster, ‘I'm

TheHon. A.J. REDFORD: —perhaps she can explain getting on a bit and I'm going to retire. Can my brother or
how one of these amendments might deal with the percepticzousin take over the contract?’ That happens on a daily basis,
that she might have in so far as the former premier isnd there is, based on the definition of ‘improper conduct’,
concerned, because not one of these amendments affecta/kich | will come to, a real risk that a person in that situation
politician, serving or past. If the member is going to interject,could be prosecuted and be liable to a seven year gaol term.
one might expect that she would read the bill, understand th€he government has failed to make any case for the extension
second reading explanation and bring some level of intelliof the criminal law in this fashion.
gence to the debate—because it is completely absent, in that Section 238 of the Criminal Law Consolidation Act says
she mindlessly espouses interjections that are way in the paatnumber of things in defining the concept of acting improp-
If she really wants to go down that path, | will defer to the erly. Firstly, the person must act ‘knowingly or recklessly'.
current DPP, Mr Paul Rofe QC, who investigated the formef am comfortable with the term ‘knowingly’ but | am very
premier under these provisions and exonerated him. uncomfortable with the term ‘recklessly’, because what may

Far be it from the member, in a malicious, deceptive ande reckless in the eyes of one person may be negligent in the
disgusting fashion, to interject. The current Director of Publiceyes of another, and those are terms of judgment. Then, in
Prosecutions, who | understand enjoys the support of haerms of what is acting improperly, you have to determine
superior, the Attorney-General, determined that there was nghat is ‘contrary to the standards of proprietyexpected by
improper conduct, in the context of the criminal law, in so farordinary decent members of the community’.
as the former premier was concerned or, indeed, any of his As the Hon. Robert Lawson pointed out, different juries
staff. If the honourable member wants to interject, what shere likely to come to different conclusions. Already, judges
ought to do, with the greatest of respect, is get her facts righfn the criminal law are under great pressure because of
All she does is undermine what little respect we might havelisparity in sentencing, and that is a very difficult process.
had for her by those stupid and ridiculous politically moti- One can only wonder what potential ridicule the criminal law

vated interjecti_ons. _ _ might be held in by different standards being applied by
~ TheHon. Diana Laidlaw: Who is she? You haven't different juries when determining the standard expected by
identified her. ordinary decent members of society. It is not just a matter of

TheHon. A.J. REDFORD: The Hon. Gail Gago. I think  different juries on the same day: standards in our community
that what she has done is insulting and, in fact, unparliamerghange over time.
tary. Let us get back to the bill, because nothing in this bill | know that what might have been acceptable conduct in
is directed to members of parllament and/or their staff. |fthqhe late eighties’ in a Corporate sense, would be tota”y
honourable member thinks that something ought to b@nacceptable in the late nineties or the early 21st century. We
directed to members of parliament and/or their staff, | lookare imposing a criminal sanction in that respect and the
forward to her introducing her own amendment to cover thosgovernment is yet to make a case as to why that might be
events, if she has the wit or the initiative—and, so far, I havgequired. The bill goes on to add a significant provision in

seen an absence of both. | am pleased that the honourablgation to former officers. Section 251 of the Criminal Law
member is now silent. The provision in terms of— Consolidation Act adds the following:

Menmbers interjecting: A [former] public officer who improperly—

The ACTING PRESIDENT: Order! The honourable (c)[ uses il]fpormation that the puglicpofriger has gained by virtue
Angus Redford has the floor. Members on both sides of the of his or her public office,
council will come to order. with the intention of—

TheHon. A.J. REDFORD: | am very grateful for your (d) securing a benefit for himself or herself or another person; or
protection, Mr Acting President—although sometimes | enjoy  (€) causing injury or detriment to another person,
not getting it, because it is like shooting peas in a pod. Thg gunliy'olf an .Oﬁence'tf
provision that seeks to extend the criminal law is extraordi- G_ma y: mprlslor?men orseven years'_ ) .
narily wide. It covers the gardener, the teacher’s aide, all sorté is already difficult enough for public officers, particularly
of minor contractors, and a broad range of people who engagBembers of parliament, to secure reasonable employment.
in acts for and on behalf of the Crown pursuant to contracts. TheHon. P. Holloway: It wasn't too hard for Dr Wool-
Indeed, not one case, to my knowledge, has been brought @sidge.
the attention of the media or the courts or my office or, TheHon. AJ. REDFORD: The honourable member
indeed, parliament in the many statements made by membeérgerjects. It is difficult and we could run through a couple of
which would indicate that contractors require the sanction ofhe honourable leader’s former colleagues—I know he does
the criminal law in this fashion in terms of the conduct theynot lose any sleep over it; that is the nature of the beast—who
have engaged in. | invite the government in its response tare having difficulty in securing proper and appropriate
give some examples of events that have occurred in the pagmployment. | know that following the 1993 election, there
of improper conduct on the part of employees or contractorgyvere a number of his colleagues, including the honourable
or employees of contractors, which would warrant this extramember, who had a lot of difficulty in securing employment.
ordinary extension of the criminal law. The question is why there is the need for such a provision.

There is a basic rule of thumb in a criminal court that if Have there been cases or are there situations of former public
you are liable to a gaol term of more than three years youwfficers improperly using information? What sort of circum-
have committed a very serious offence. This bill provides foistances does the government have in mind when it uses the
a gaol term of seven years. So, we are talking about situatiortsrm ‘improper’ in the context of a former officer? Does a
in which ordinary people, working-class people, whosepublic servant who accepts a redundancy package and
conduct might be considered to be pretty normal, couldubsequently goes to work for another company that might
potentially attract the sanction of the criminal law. Thebe dealing with the public sector run the risk of a seven-year
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gaol term, simply because he or she seeks to use the considelen. Paul Holloway was a member, for the State Bank. It
able skills they have generated over time in order to feed theivas brought in as a response to the State Bank royal commis-
family and exercise their skills? sion inquiry. | know the Hon. Mr Gazzola is giggling over
The Hon. P. Holloway interjecting: there, because he knows he had very little to do with that
TheHon. A.J. REDFORD: The honourable member government, but a number of members in this chamber are
interjects and says ‘information’. | would be interested in thehanging their heads at this minute.
honourable member's response to this: it is very hard to be The Hon. J. Gazzola interjecting:
definitive about what is knowledge and what is skill. Let us TheHon. A.J. REDFORD: The honourable member
consider a lawyer. The knowledge that a lawyer has abouiterjects and says that there are none whatsoever, and | have
how to get an application into court and what processes an@ say that, from my considerable research into his back-
techniques one might use in terms of negotiating is very muchround, | cannot see any association between him and the
dependent on knowledge, and what knowledge that persaxate Bank, and for that he is to be congratulated. What the
might have gained as a consequence of working in the publigon. Chris Sumner said in relation to the introduction of this
sector. whole section of offences was that the state of the criminal
The Hon. P. Holloway interjecting: law in relation to corruption in public officers was woeful. He
TheHon. A.J. REDFORD: That's right. The critical pointed out that a number of offences needed to be brought
word and the only word that actually brings this thing backyp to date and referred to a number of Law Reform Commis-
to some commonsense is this word ‘improper’, but that ission reports on the issue. He referred to the fact that the
dependent entirely upon an arbitrary decision as to whagecret Commissions Act was seriously deficient. For the
might or might not be contrary to the standards of proprietypenefit of the Hon. Gail Gago, | point out that we recently
expected by ordinary, decent members of society. Pysassed a bill here dealing with offences of dishonesty, and we
yourself in the position of being a former officer who is aboutgealt with the Secret Commissions Act—
to take up a position that deals with that officer’s former  The Hon. G.E. Gago interjecting;
erartmer)t. He might gotoseea lawyer and ask whether that The Hon. A.J. REDFORD: The Hon. Gail Gago
is appropriate. A lawyer is going to say that he does not knoveriects again, and | am stunned at the fact that she was not
and cannot speak with any confidence about what might qf, the chamber when we went through that lengthy, detailed
might not be a standard of propriety expected by an ordinary g constructive debate. We went through that debate then
decent member of society. o in getting rid of the Secret Commissions Act and bringing the
It varies from person to person, it varies from day-to-dayayy up to date in terms of offences of dishonesty and the like.
and it varies from circumstance to circumstance. So, at thg, November 1991, the Hon. Chris Sumner, in relation to the
end of the day you will say to anybody who takes a redundary;;| that established these provisions, said:
&y packagefquite a lot of pe(?ple (,jo that, and | know this The bill seeks to balance rights and responsibilities; the rights to
governmentis offering a few—Don't go anyw_here near thedo the job demanded by public office free from intimidafion, threats,
government.” Unfortunately—and | say this from my pribery and reprisals, while imposing the responsibility to carry out
ideological perspective—the government is the biggesthat public trust with propriety and due regard for right conduct.
business in town. o In the case of former employees, where is the balance in this
An honourable member: And getting bigger by the day. | \hich was ably identified by the Hon. Chris Sumner?
TheHon. A.J. REDFORD: It is getting bigger by the - \wnere is the former officer free from intimidation, threats
day, as the honourable member correctly and astutelynq pribery if that former officer should seek to do business
interjects. Itis the biggest business in town. So, you will sayyit the government after losing their job, taking a redundan-
to all those public servants whom you are offering redundangy, nackage or retiring? It is absurd. The Hon. Chris Sumner
cy packages, ‘Don’'t go anywhere near the public sector—i{yent on to correctly observe the following:
doesnit matter how gQOd you are-_-because Fhere Is a risk that This balance is hard to achieve, especially in the regulation of the
you might be the subject of a criminal sanction. If there hadconduct of public officers. It is aIWays difficult to tell when, for
been a spate or series of this sort of conduct | could undegxample, a minor gift to a public officer for a job well done turns into
stand why a government might bring this in, but the onlya bribe for favours received. The traditional way of setting the limits
justification | have seen for bringing this in is a series of pre4s to require that the conduct of the public officer is committed
election rhetoric. None of it said that it would amend the 0"™uPtY"
Criminal Law Consolidation Act to provide that former | cannot see where contractors, employees of contractors and
public servants, former contractors or former employees diormer employees in any way shape or form fall within that
contractors run the risk of a criminal sanction in the event thapalance. | would be very interested to see how this govern-
they use any knowledge or skill that they might havementin advancing this bill, can properly identify the balance
developed over a period of association with the governmerin relation to this. Quite frankly, | am not sure, once this bill
or a government agency— passes, why anyone would want to take a redundancy
The Hon. G.E. Gago interjecting: package that this government seeks to advance in terms of the
TheHon. A.J. REDFORD: Despite what the Hon. Gail public sector.
Gago might interject, it is absurd to potentially expose those The Hon. Chris Sumner went on to identify what he saw
good, hard working people to the potential of criminalas a very difficult issue, and that is the question of what is
prosecution. It is absurd and unjustifiable. | am sure that, imeant by the term ‘improper’. It is an extraordinarily difficult
the honourable member took this back to his caucus, hierm to define, particularly if you happen to be involved in
would find some people who might get their minds arounddetermining whether or not a prosecution ought to proceed,
the ridiculousness of this amendment. or if you happen to be in a position such as | was back in
Itis interesting to see the context in which this legislation1995 of advising a client who had been charged with acting
was brought into being. It was brought into being in 1992 byimproperly within the context of the Corporations Law. At
the failed and discredited Bannon government, of which thé¢hat time, the Hon. Chris Sumner endeavoured to assist by
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inserting in the act section 238, which sets out a definition oHigh School? With the greatest of respect to the Attorney-
‘acting improperly’. General, | suspect that he would not be able to do so.

A number of cases have caused even more problems since Tonight, that is what we are seeking to do, in effect, in
then in determining what might or might not be improper inchanging the law: we are seeking to import into the criminal
the context of a course of action. The definition is circular]aw concepts that are so complex and so difficult that they
it is vague, and it causes uncertainty. One need look at oniyould not be understood by the sorts of people whom the
a couple of terms: first, what might be expected of arAttorney is seeking to catch. | would be most interested to
ordinary, decent member of society. Society is one of thesgave an explanation from the Attorney as to what conduct he
organisations that is always arguing about what is good dseeks to catch with the amendments that is not already
what is not. One only has to turn on talkback radio late acovered in the criminal law.
night to listen to the debate on just about anything to work out  The Hon. P. Holloway interjecting:
what might or might not be decent. TheHon. A.J. REDFORD: Yes, | am talking about the

Then we look at what is meant by the term ‘propriety’. amendments to the Criminal Law Cpnsolidation Act, i.n toto.
The Chambers Dictionary says that ‘propriety’ means The government should come to this place anq _explaln_to me
‘accepted standards of conduct. Are they to be religious{and I bet you it cannot) what circumstances it is seeking to
moral or ethical standards? Where are they to come from@atch with serious penalties, such as seven-year gaol terms,
How is a jury, when confronted with a court case, able tghat are not already caught by other provisions in the criminal
make such a determination? | say from experience that it W, particularly some of the offences of dishonesty that we
extraordinarily difficult in many cases for juries even to Passed a few weeks ago. | bet you that they cannot do it.
grapple with the term ‘dishonest’. The courts deprecate—and The Hon. P. Holloway interjecting:
quite rightly so—any judge who might seek to define TheHon.A.J. REDFORD: The honourable member
‘dishonest'. interjects, and | have some concerns about the way they are

The law says that jurors ought to be able to arrive at £Urrently expressed, but | have even more concerns that the
consistent standard for what is or is not dishonest conducgovernment is piling one bad law on another questionable
However, | can assure members that, when you move into tHaw. In terms of dealing with this speC|T|c provision for which
area of ‘improper’, it becomes very difficult. Indeed, in my € government seeks this parliament’s endorsement, what set
view, the then attorney was misguided in his belief that th&f factual circumstances is this government seeking to catch
definition might have set some definable limit that wasthatis notalready caught by another provision in our criminal

capable of helping people understand what is meant. 'S‘W? ' betr)]/.ou', Si[ll tT)at theyllcgnnot.think o;one,hand that isl,
If I can give an example of how difficult it is when I eca_ltjs_et '? |sba ?doutl_po 't'C.tSH Itlz_nota out tI eclema
looking at what might or might not be improper and how a;‘t‘)"c’)'u't_'s not about dealing with ordinary people who go

court might go about determining what is meant by a . '
. ; ; : : TheHon. J.F. Stefani: The offence hasn’t been defined.
provision such as this, | draw members’ attention to the nghd The Hon, A.J. REDFORD: Exactly. The honourable

Court case of Chew v the Queen, which was a case decide b it inctly than | did. Iti .
in 1992 concerning section 229(4) of the Companies Codénffm er?ﬁyi". rz;ermor;a SL.’g(.:'néhy 1an Ith tlfha serloust
In that case, the court determined what is meant by thaf!'cnce. 1he Figh Lourt said in Lhew's case thal tn€ concep
o ; . of impropriety is an objective one. It does not depend on the
provision, which states: :
mental state of the person charged. It is what other people

An officer or employee of a corporation shall not make impropermight define as improper or outside the standards that one
use of his position as such an officer or employee to gain, directl

or indirectly, an advantage for himself or for any other person, ortgnig,ht expect. We do not even do that for murderers, for
cause detriment to the corporation. rapists, for armed robbers or for drug dealers, but we will

Some people might say that is not all that hard. nick the former public servant or the small-time contractor
he Hon. T.G. Roberts: It t all that hard! because they may not be able to prove some element of
TheHon. T.G. Roberts: It's not all that hard! dishonesty on their part. In my view, no case has been made
TheHon. A.J. REDFORD: The honourable member g i tg extend the law in that fashion.
interjects. | throw him a challenge, because he is a very smart | 5iso refer members to the very difficult case of the
man, accc_ering to some. | will re_ad t_his paragraph, and | defyy,een and Byrnes and Hopwood, which was decided in
anybody in a subsequent contribution to make any sense gepryary 1995 by the High Court. In that case the High
it. In discussing the term ‘to gain’, his Honour Chief Justicecoyr, in particular Their Honours Justices Brennan, Deane,
Mason says: Toohey and Gaudron, conceded:
2. The sense in which the word ‘to’ is used in association with  \mproper’ is an indefinite term not commonly used in the
the infinitive may be purposive (‘in order to’) or causative (‘so’, Or ¢riminal law.
‘so as to’, though ‘so as to’ may sometimes signify purpose ratheﬁ_ : - . . .
than result). Itis common to use ‘to’ with the infinitive, in the sense Therein lay the difficulty for the High Court in trying to
of ‘in order to’ so as to express purpose, particularly in an adverbiatletermine what it should or should not do. In terms of
clause, as an adjunct (1) See Quirk efellomprehensive Grammar  sypporting what | said about the mental element of this term

of the English Language (1985), par. 15.48:0xford English . . ; .
Dictionary, 2nd ed. (1989), vol.XVIII, pp 166-167. No doubt the use improper’, in that case the High Court stated:

of subordinators such as ‘in order to’ or ‘so that' is more frequent However, such an intent or belief is not a condition of liability
and makes for more precise expression. However, that circumstang@der the subsection. The essential elements of the offence are an
does not of itself justify the conclusion that the use of ‘to’ with the improper use of a position by an officer or employer of a corporation
infinitive in an adverbial clause as an adjunct is usually causativeand a purpose of gaining or causing detriment.

for thatis not the case. Anyone involved in the private sector, and a lot of people
My question to the government is (and, in particular, | wouldwho are not, are out there for personal gain. They are doing
like the Attorney-General to apply his mind to this) how it so they can feed their families and live ordinary, decent,
would it explain the meaning of that and what all that is abouteasonable lives. Then they have this concept of ‘improper’
to the contractor, who might be the gardener at Naracoortieanging over their head and the risk of arbitrary prosecution.
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The Hon. P. Holloway interjecting: when people seriously look at it, they will say, ‘What are we
TheHon. A.J. REDFORD: The honourable member doing all this for?’ It is crazy stuff.
shakes his head. | was in one such case. | acted for a person
who was charged with acting improperly. It involved two ~ TheHon. G.E. GAGO secured the adjournment of the
very prominent members of this community, the brother ofdebate.
one of whom gets appointed to some pretty senior boards
around this country. He went through a three-week trial, after FREEDOM OF INFORMATION
a 2% year lead-up to the prosecution. At the end of the  (MISCELLANEOUS) AMENDMENT BILL
prosecution case, the judge looked at the jury and said, . )
‘Ladies and gentlemen of the jury, you don't have to go on  Adjourned debate on second reading.
if you don’t want to. If you think there is nothing in this case, ~ (Continued from 24 October. Page 1225.)
you can say not guilty.” They all stood up and said they did .
not think there was anything further to go on with. TheHon. R.D. LAWSON: | rise to support the second
That is what they said. The judge said, ‘No, ladies and€ading of this bill. The Liberal Party has been a great
gentlemen, you actually have to go out and agree with ongupporter c_)f frt_ae_dom of information Ieglsl_atlon, ar_ld if an(_JI in
another.’ They said, ‘We've sat here for three weeks listenin§® fgr as this bill improves the freedom of information regime
to this stuff and we think he’s not guilty, and we haven't got'n this state then the government can be assured that we will
time. We just want to get out of here.’ That is what happenedSUPPOrt it. Regrettably, however, this bill, far from widening
But this man was almost broken by the process. This malie scope of freedom of information in this state, narrows it

nearly lost his reputation over the process. He lost all hi§onsiderably. _
worldly goods over the process. Last year, the then government, after extensive consulta-

The Hon. P. Holloway interjecting: tion and a report from the Legislative Review Committee

TheHon. A.J. REDFORD: Itis exactly the same thing. Which met for many months and produced a very comprehen-
A zealous prosecutor got it into his head that he was going t§ive _report under the chairmanship of the Hon. Angus
make a name for himself and get his picture in the papeRedford (the Hon. lan Gilfillan was a member of that

because he was a high profile Adelaide figure. committee, as was the Hon. Paul Holloway), in response to
TheHon. J.F. STEFANI: And he was using government the recommendations of that report and also as a result of its
money to do it. own examination of freedom of information legislation,

TheHon. A.J. REDFORD: The honourable member introduced a number of significant measures. It is worth
correctly interjects ‘and using government money. | wouldindicating that these measures were introduced and came into

not mind if some government one day stood up and said, ‘IPperation earlier this year; they are measures that have not
we prosecute someone in these circumstances and we lo&&)d been on the statute book.

we'll pay the costs. It is also worth mentioning briefly the significant changes
TheHon. J.F. Stefani: Absolutely. Not tax costs; the Which were made by the previous government with, | might
whole costs. say, the support of Australian Labor Party members. The bill
The ACTING PRESIDENT: That is out of order. that was introduced last year provided for a wider application

TheHon. A.J. REDFORD: The honourable member’s ©f the so-called ‘contrary to the public interest’ test in various
interjection may have been made slightly to the right of wher@lasses of exempt documents. This was an important
he normally sits, but I think it was a very pertinent interjec-Statement that indicated that the government was interested
tion and | will be very grateful if it appears on the record. It in ensuring that the claims of public interest were rigorously
is a very extraordinary set of circumstances when a person &pplied in freedom of information determinations and that
prosecuted. | do not believe that simply for the sake of @&gencies were not able to hide behind the rubric of ‘contrary
headline or a mantra—and we all know what this Premier an&P the public interest’ without actually being able to demon-
this government is about: it is a headline-drivenstrate fully the necessity for the claim.
government—we ought to bring in a provision such as this The bill last year provided for a reduction of the time from
creating a new penalty for hard-working former public45 days down to 30 days that agencies had to deal with
servants unless you can come up with some justification tapplications; that was a considerable improvement and a
do so. Give me a set of circumstances which says, ‘These aggibstantial change. The bill also created the title of accredited
the circumstances that we think are wholly unacceptable ttfeedom of information officer. The reason for this was to
the South Australian community’ and which is not alreadyensure that better standards of training and support were
caught by another provision in the criminal law. As | said, |available to those members of the Public Service who are
bet they cannot do it. required in a front-line way to receive and process applica-

I would urge the Attorney-General to have a good look ations for freedom of information.

Burns’ case and Chew's case. | would be very interested to The objective of the government was to provide a higher
hear his rationale and his jurisprudential explanation in wordéevel of training and a more professional approach by
that his listener group with Bob Francis would understandensuring that freedom of information officers were not simply

If he can do that, he is a better man than me. | have to say thtite lowest person in the Public Service hierarchy or not
it is almost impossible to put these provisions with a sense gfimply a person who was given a task because no-one else
some certainty so that ordinary, average people going aboutould do it, but to give some status and professionalism to
their ordinary lives do not run the risk of criminal prosecutionfreedom of information. It is appreciated and recognised that
and, just as importantly, put them in terms such that juryjthe quality of the understanding, competence, knowledge and
members are not put in a position where they have to makiaining of freedom of information officers is important to
an arbitrary position based on their own personal prejudicegnsure that we have a system that works appropriately.

This sort of legislative process is simply driven by some Last year’s bill also required greater detail to be stated
misguided objective to be popular and, at the end of the dayyhen agencies refused FOI applications. This was a measure
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in aid of accountability. A number of other amendmentslt now brings in a bill to extend that 40 years to 80 years—it
relating to local government issues were important, and thergoubles.
were a significant number of procedural improvements. Members interjecting:

We turn next to this bill that the government has brought  The PRESIDENT: Order! All members will come to
to the parliament. It seeks, firstly, to restrict the information,,qer. The Hon. Mr Lawson has the call.
in pa_rticular the dogulments', that members of parliament Can +haHon. R.D. LAWSON: There has been a great deal
obtain. Therefore, it is designed far from expanding aCCeSHt interest in recent times in relation to the ‘Bringing Them

to a strict access by increasing the fees and imposing fe ) e )
which do not presently exist. So, the first thing this governiﬁSome report, an inquiry conducted by the federal govern

ment does in the interests of honesty, accountability anF;ent into the past practices of governments relating to the

openness is make it more difficult for members of parliamen moval of Aboriginal children. The information upon which
to access information under FOI. | indicate at the outset th%—‘at investigation and that report has relied is very largely

this measure will be strenuouslv opposed by the oppositio ersonal information—information relating to the family
S Yy 0pPp y PP ircumstances of individuals.
Members interjecting:

The ACTING PRESIDENT (Hon. RK. Sneath): Order! If this law passes, this government wants to bury docu-
The Hon. R.D. LAWSON: The next measure that this MeNts, such as the ‘Bringing Them Home' report, for 80

government takes is to restrict the right of appeal whicl’)’?farS bdeyorr\]c_i the life span of the individuals Whobmightf_tée
currently exists under the Freedom of Information Act.2ffected. This government wants to prevent bona fide

Presently, it is possible to appeal to the District Court both ofliStorical research; it wants to prevent historians having
merits and on legal grounds against a determination. How2¢C€SS to government records relating to Important issues for
ever, this government seeks to restrict the appeal to th0 Years. There will be no access to any information which
District Court to legal grounds only. In other words, this is at all bears upon any individual. I know that archivists and—

another measure that is being taken for the purpose of TheHon. T.G. Cameron interjecting:

restricting opportunities and rights under the existing TheHon. R.D.LAWSON: Indeed. Itis interesting to see

legislation. the way in which the federal government approaches these
Thirdly, by this bill the government seeks to exclude frommatters and the policies adopted by the National Archives of

the act documents relating to the estimates committees. SAystralia under the Archives Act of 1983. The web site of the

once again, it involves documents which under the currerilational Archives of Australia states:

legislation are open to be disclosed under freedom of ynder the Archives Act of 1983, the National Archives is

information and of which | can say the opposition has madeesponsible for providing public access to commonwealth govern-

full use—and entirely appropriately because the legislatioment records that are more than 30 years old. Once arecord (or a part

acknowledges it. However, this government obviously doe§f i reaqhg§ 13_2 years 0;] age, _thﬁttrecorclj (tor part) comes a”FOtLhe

not like the fact tha_t there is_, an effeptivg opposition_seeking%’gﬁ Sgﬁ'gd,'whgr‘éﬂer'i i?lso?:g%d. ?.app ytoseeanyrecordinine

to use freedom of information applications to obtain docu- o . .

ments. This government decides to restrict access not only gf’€ 30-year principle, which applies, of course, to the

members of parliament but of anybody to documents relatinginutes of the war cabinet and to secrets of state, is one that
to the estimates committees. Is well accepted in archival circumstances. There might be

The Hon. R.I. Lucas interjecting: reasons why it_is appropriate in partic_ular circymstances not
TheHon. R.D. LAWSON: This government, in the .to prpwde public andlopen access_to information concerning
interests of openness and accountability, extends froffdividuals. There might well be circumstances, but we say
30years to 80 years the period during which personatr'at itis inappropriate to apply a blanket exemption, a blanket
information can be accessed by third parties under thgXxclusion, to all documents for 80 years. T_h|s government has

Freedom of Information Act. A vast amount of information Put forward a very heavy-handed, ill-considered amendment

and a vast number of documents, which are currentlj0 SUPPress information, all under the guise of being open and

accessible under the Freedom of Information Act afte@ccountable.

30 years— It is interesting to note the approach the National Archives
TheHon. R.I. Lucas: Always been available! takes to issues of this kind. Under the heading, ‘Personal
TheHon. R.D. LAWSON: —and which have always Information’, the web site of the National Archives of

been available, are now no longer available. They have behustralia states:

buried in the vaults for another 50 years, for another half Most personal information has lost all sensitivity after 30 years

century— but some may require exemption for at least the lifetime of the
TheHon. R.I. Lucas: If it passes. individual (for example, medical histories, details of personal
The Hon. R.D. LAWSON: Ifthis bill passes. Curiously, "elationships, police or security dossiers).

reliance is placed for this extraordinary extension uporThat is a fair enough proposition. If the government wanted

determination guidelines issued by State Records of Soutio introduce a measure of this kind it could have adopted the

Australia on 25 February 2002. At a time after the electiorsorts of practices that have been adopted by the common-

and before the new government was sworn in, officialsvealth authorities rather than bringing in this blanket and ill-

introduced a number of determination guidelines upon whicltonsidered suppression of information for an extraordinary

the government purports to rely. length of time. The opposition will be strenuously opposing

In fact, this particular change warrants quite closethe imposition of this blanket provision. Indeed, the govern-
examination. So far as | can see, the State Records Act doegent is responsible for the archives. It should bring forward
not justify the imposition of this 80-year ban on certaina more sophisticated mechanism if it wants to have parlia-
personal information being made available. This governmennentary support for it: it should not be relying upon some
chose, by regulation and for reasons best known to itself, tdocument prepared during the caretaker period and issued at
extend from 30 years to 40 years that particular informationa time when there was no ministerial control of the State
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Records Act. The government's 80-year prohibition oncost limit of $350, beyond which certain provisions of the act
personal documents will be opposed by the opposition.  can be adopted. It is our view that that limit (set as it was in
We believe it is appropriate that the exemption which1992) is now inappropriate and has not kept up with inflation,
currently applies to the Essential Services Commissioneand we will be seeking to have incorporated in the legislation
should be removed, and that only information which isa provision which increases that amount to reflect the current
obtained by the Commissioner on a confidential basis andalue of that amount of money.
which is so declared under part 5 of the Essential Services \We also believe that it is appropriate that the government
Commission Act be excluded from freedom of informationshould not be able to use the threat of costs and legal costs
and that other material which the Essential Services Commi%gainst any person Seeking to appea| against the refusal of an
sioner might have (for example, consultants’ reports, detail§gency to grant access. We believe that it is appropriate that
of travel and conferences and other issues) should be FOhis be a no cost jurisdiction and that individuals are not
able in the same way as any other public authority. terrorised by the threat of having a substantial award of costs
On this score, it is interesting to note that the Essentiaggainst them.
Services Commission Act 2002, which was only very |, e committee stage we will move an amendment to
recently passed in this parliament, provides that certaigngyre that the threat of costs is ineffective because, for
information (that is, information under part 5 of the act) is not xample, as in the worker's compensation jurisdiction, an

liable to disclosure under_the provisions of_section 30(6) Obward of costs cannot be made against a person even though
the Freedom of Information Act. The parliament has saiGne gppication is not successful unless the application is
what is not FOI-able, but other material which the Essentia}jcemed to be vexatious. In committee we will also move

Services Commissioner has should be open to application fQfendments which will prevent the government using the
disclosure. We will be moving an amendment during thepreat of high costs to limit FOI applications

committee stage to ensure that the Essential Services . g .
Commissioner is subject to this act. That will have the effec{ Recently, it has been reported that agencies are claiming

of overriding the provisions of regulations made on 31 Octoﬁ@%?%%ﬂ f;g%?ggg?tﬁg? ztfa:'ﬂfl aCIoIfitr?(_ii %Sruoilgr:rg)?;;:gyg
ber but only tabled in this chamber this very day. 9

We believe it is more appropriate for provisions of this kind, and then saying that the cost of complying with this or

kind to be in the legislation rather than introduced by the sid Egt (:liql;(ratsr:]:jnrtm{/?/g 'Bgﬁgg a;?\gt\/\{[lh”edlgeirrti ttrz)i rt(ra]seog)r((i:setisnof
wind of an exception through regulation which is not subject _ " p : Spint 9
to the usual parliamentary scrutiny. There is a propose gislation was that the cost of complying with requests was

amendment to section 4(6) of the Freedom of Information Ac heotgggt cl)rf1 t?ﬁerﬂzﬂgasletr']r;ﬁ I?h;mdg]r? d \I/Ceew?l?ggrr?w%r\]/tiﬁ’
which, like the other measures to which | have referred, id pying 9 ’ 9

. . S :_an amendment which embraces the principle that the cost of

de3|g_n_egl torestrict the _avallablhty Qf doc_u ments by Cha.ngmgdvice or executive time is not to be ir?clud(fd for the purpose

a definition. Itis our belief t_ha_t this is entirely inappropriate. frestricting access. Accordingly, | indicate that, during the
We have adopted the principle that, where this bill restricts, : ' '

access—whether of members of parliament or members &ommittee stage of this bill, we will move amendments which
the community—we will not suppF())rt those restrictions. If Will eradicate from the legislation those offensive elements

there are any cases—and there are some—where it might %\@'Ch | have described.
argued that access has been extended, the Liberal Party is
prepared to embrace any such extensions. One important are
is the objects of this legislation, and | think that it is fair to €
say that there has been a bit of fiddling with the objects. Last
year, we amended the objects by expanding them and makin§iOL IDAY S (ADELAIDE CUP AND VOLUNTEERS
it more plain that the fundamental object of this act is to make DAY) AMENDMENT BILL

information available. In a small way, the current bill seeks . .
to change the language in a way which is not satisfactorily Adiourned debate on second reading.

explained. However, the Legislative Review Committee (Continued from 24 October. Page 1225.)

proposed that the objects of the act be very widely stated, and

it proposed to use as a model the New Zealand Official TheHon. R.K. SNEATH: | refer to some of the argu-
Information Act. ments that the Hon. Angus Redford put in his speech. It was

Last year, the Hon. lan Gilfillan introduced a bill which hice to hear that he supports the bill, although he intends to
contained these objects. | mention that the Hon. Angu§ove an amendment to it. He said that the relevant councils

Redford was the chair of that committee and a great chan@nd the Mount Gambier Racing Club strongly support this
pion of its recommendations. He has convinced his colbill and that these three bodies have all lobbied this govern-
leagues that we would be better off having as the objects ghent, and indeed the former government, with the support for
this act the wide and expansive objects which were adopte@any years now of the local member.
in New Zealand—in slightly different circumstances it is  The Hon. Mr Redford said that his involvement extends
admitted. However, we believe that the objects in Newback to early 1998, when he took a paper to the Liberal
Zealand fairly reflect what our Freedom of Information Act parliamentary party room. He said that the party room asked
should say and ought be embraced by a government whicthe then minister (Hon. Michael Armitage) to prepare a paper
if as it claims it is, is committed to openness and accountafor its consideration, and that paper was presented to the party
bility. room in August 1999. The Hon. Mr Redford went on to say
Let us see the colour of the money of the government otthat he raised the issue again with the new minister (Hon.
this issue. If the Premier’s rhetoric about freedom of informa-Robert Lawson) on 24 March 2000. It certainly shows the last
tion is to be believed, the government will certainly supportgovernment’s response to these issues and the time it took it
these expanded objects. The current regulations provideta get around to doing anything. It took this new government

TheHon. G.E. GAGO secured the adjournment of the
ate.
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to introduce this bill after a short period of lobbying in Mount public holiday substitutions in this area in an informed
Gambier and surrounding districts. manner. Debate and consultation in the West Coast region has
The Hon. Mr Redford was correct when he said that théeen limited and, therefore, the government believes that, at
Mount Gambier Gold Cup Carnival was a drawcard to thepresent, it would not be suitable as a pilot.
area and that the council believes that this important event We have had considerable debate in this council about the
deserves recognition. It is also supported by Limestone Coasbnsultation that the government should engage in with
Tourism through the regional manager, Mr lan Waller. Therepresentatives of areas that would be affected by any
Mount Gambier Racing Club and the local member forlegislation that we pass. Here we have two councils, in
Mount Gambier have done a lot of work lobbying the lastparticular (and not all have responded), that do not want to
government and this government—not that it did it any goodsubstitute the holiday.
with the last government. | had the privilege of being invited ~ An honourable member: It's not compulsory.
to the Mount Gambier Cup this year and was there whenthe TheHon. R.K. SNEATH: It is important, if we were to
minister announced that he would be presenting this bill tgubstitute the Adelaide Cup holiday with a holiday at Port
parliament. | assure the council that that announcement wasncoln, so as not to confuse business. If the minister is given
very well received. more time to consult with the districts involved, there is a fair
The Hon. Angus Redford also went on to ask whether thehance that they will be granted a holiday up the road after
minister intended to table the correspondence that supportéfere is a trial in Mount Gambier, if that is what they want.
his assertions in another place that there was a lack of |s it not important that the whole of the West Coast, or
consistency of support. In this regard he was speaking abotf{ose people who would be affected, should be consulted and
his amendment and the lack of support for the holiday to beome to some agreement on whether or not they want a
given to the Port Lincoln area in relation to either its racingholiday? This is indeed important. It is just like the former
carnival or some other event being held there. This trial is nOéovernment now to argue, ‘No, in this case we don’t really
for racing alone; it could set a precedent for country areas tQeed to consult them.’ You would have thought that Mrs 70
have a holiday in place of the Adelaide Cup holiday forper cent, the member opposite, would have consulted. She
events other than racing. It is important that members knowill probably slip back to about 55 per cent if this amendment
that. N gets up, because she will upset some of those councils and the
We understand that the opposition supports the concepleople who live in those districts. Anyone who supports this
contained in the bill. However, it has some unresolved issuesmendment will also have those people to answer to. When
about why the concept should not extend to the West Coashey are ready and the proper consultation is done, then, and
and a question about the impact on the awards. The bill ignly then, should such an amendment be made. | am sure that
about delivering the opportunity for choice to an area that hagfter proper consultation and when the district knows what
sought that opportunity for many years, such as the Moun wants and informs the minister, the minister will come back
Gambier district. Clause 7(5) of the bill resolves the issue iRg this council with the relevant bill to accommodate them.
relation to the awards. The South-East area, and the Mount
Gambier Racing Club in particular, have been passionate The Hon. CAROLINE SCHAEFER: The Hon. Bob
advocates for this issue. The South-East is the only area thgheath’s contribution is puzzling to me as a former resident
has consistently sought this opportunity; other parts of thef the area. There are a number of councils on Eyre Peninsula
state have only dealt with this issue in response to thand a number of racing clubs. As | understand it, the Port
discussion paper. The South-East stands alone in putting thisncoln Racing Club has strongly lobbied for the opportunity
issue on the table. to introduce just such a holiday. As has been pointed out by
This issue is well known in the community of the South-way of interjection in this place on a number of occasions,
East, and the concept was strongly supported by responsestits amendment is entirely voluntary. Port Lincoln is slightly
the discussion paper in that area. Support was expressed fayther by road from Adelaide than is Mount Gambier and its
the Mount Gambier City Council, the District Council of structure is very similar. There would be very few people, |
Grant, the Mount Gambier Racing Club and a petitionimagine, who travel from either Mount Gambier or Port
covering some 359 people. The West Coast community wasincoln for the Adelaide Cup and, if they do, they will
divided in its response to the discussion paper, and there wasntinue to do so. But this gives the people in those regions
no response from the Port Lincoln council. Response fronthe opportunity—and that is all it is: an opportunity—to
other councils within the area were mixed, with supporidecide for themselves when they will take that public holiday.
shown by the Streaky Bay and Ceduna councils. I think it is quite discriminatory that one such isolated region
The Lower Eyre Peninsula council, which covers a largavould have the opportunity to introduce this holiday and
area (I understand that the biggest town in that council areanother such isolated region would not have the same
is Cummins, but it covers a large small business area andgpportunity.
large, well populated rural area), and the Elliston council did
not support the substitution of a holiday. These two councils TheHon. T.G. ROBERTS (Minister for Regional
are proposed to be included by the amendment that has beaffairs): There was some discussion as to whether to
moved by the Hon. Angus Redford. The Port Lincoln Racingprogress this bill to committee this evening or leave it until
Club expressed support for the proposal, and Tourism Eyrmorrow. There seems to be a hardening of the attitude in
Peninsula supported substitution, but not necessarily on r@lation to opposition support for the amendment. The
racing day | understand. holiday substitution bill debate has progressed to a point
No petitions were received from the Port Lincoln area, asvhere certainly we can put the bill into committee and its
had happened in relation to the Mount Gambier area. Th&irther stages, if that is agreed by the council. The situation
response indicates that consultation and debate on this issag outlined by the Hon. Bob Sneath is fairly accurate in
within the Mount Gambier region has developed significantrelation to the South-East—the Mount Gambier City Council,
ly. This provides the opportunity to explore the capacity forDistrict Council of Grant—
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An honourable member interjecting: Bob Sneath made some pretty valid criticisms. We were

TheHon. T.G. ROBERTS: Mount Gambier Racing Club much slower in introducing this than | personally would have
had been pushing for a long time, and the Hon. Angudiked but—
Redford gave a fairly graphic description of the work done  The Hon. T.G. Cameron interjecting:
by many people, including Alan Scott and others back inthe TheHon. A.J. REDFORD: | do. | can report to the Hon.
1980s and 1990s when they were advocating a public holidaljerry Cameron that there is some pretty good broadbased
for the Mount Gambier Cup. The intention of the bill is that support for an extension of this measure to the Port Lincoln
it is a pilot program for the South-East and the amendmerdrea. | do not want to hold this up. In fact, | want it to go
broadens it to include other areas. | do not think the heaverthrough very quickly, but | do have one final point. | say this
will open up if other areas avail themselves of the possibilitypecause—
of substitution. The Hon. M.J. Elliott interjecting:

| understand that, even without the amendment, other TheHon. A.J. REDFORD: Just like the Hon. Michael
regions would have recognised that if there were opportuniklliott—and | know he is very keen on this—I want this
ties to be gathered for other tourism and recreational reasog®vernment to be accountable in every respect. | did make a
for their community, their applications would have beenstatement in my second reading speech and | will quote
considered by government over time. So, | think it is one ofmyself. | do not normally do that—
those issues that would have evolved to a stage where, with The Hon. M .J. Elliott: As you are wont to do.
the levels of activity within those regions—for instance, TheHon. A.J. REDFORD: No, | try not to—
Clare, the Riverland, the Iron Triangle, Port Lincoln and  Members interjecting:
perhaps other parts of the West Coast—they would make TheHon. A.J. REDFORD: —but | will quote myself.
application when they saw the benefits to the Mount Gambier TheHon. R.l. Lucas. You've found someone who'll
region after substituting the holiday. agree with you!

So, | think the level of competition for the hearts and TheHon. A.J. REDFORD: No, no. | said:
minds of those in regional areas is probably not that neces- |, relation to that context—
sary. We probably could have had some form of agreement
on away to proceed thrqugh this process. | will not hold it U, other place on this issue—
any longer. We can put it _thro_ugh all stages. | thml-( every: Il am asking for is for the minister to table the correspondence that
body_has_ made their Contljlbutlons, and | am expecting morgupports hisgassertion in another place that there F\)Nas a lack of
contributions to be made in clause 1. consistency of support.

Bill read a second time.

In committee.

Clauses 1 to 6 passed.

am talking about the comments made by the minister in

That is, support for this holiday. | would be most grateful if
some indication could be given as to when we are likely to
see the correspondence that the minister asserts shows a lack

Clause 7. of consistent support for my amendment.

TheHon. A.J. REDFORD: | move: TheHon. T.G. ROBERTS: | oppose the amendment on

Page 4, after line 27—Insert new paragraphs as follows: the basis of the same argument put up by the Hon. Bob
(c) the area of the City of Port Lincoln; and Sneath in relation to preparation and consultation. | will read

(d) if a substitution has been made or is to be made in th

area of the City of Port Lincoln, the area of— fnto Hansard two letters. The first, to Trevor McRostie,

()  the District Council of Ceduna; and Director, Workplace Relations Policy Division, states:

(i) the District Council of Cleve; and The District Council of Elliston have discussed the discussion
(iiiy  the District Council of Elliston; and paper Regional Public Holidays in South Australia. The position of
(iv)  the District Council of Franklin Harbor; and the council is that it would be best to leave the Adelaide Cup
(v)  the District Council of Kimba; and Carnival and Volunteers Day as it is. Council felt that it is better to
(vi) the District Council of Le Hunte; and have one common scheduled holiday rather than having a multitude
(vit)  the District Council of Lower Eyre Peninsula; and of different regional holidays.

(viii) the District Council of Streaky Bay; and David Hitchcock.

(i) the District Council of Tumby Bay. Another, to the Director of Workplace Services, Department

In so doing, | endorse the comments of my colleague théor Administrative and Information Services, states:
Hon. Caroline Schaefer, who has spent most of her life living  pear sir/Madam
in the area and has a good and strong understanding of the Re: Regional public holidays in SA

needs of the residents of Port Lincoln and what— I refer to the letter and discussion paper forwarded to the council
The Hon. R.I. Lucas interjecting: by the Hon. Robert Lawson QC MLC relating to the above issue, and
” advise that the information was presented to the District Council of
~ TheHon. A.J. REDFORD: The honourable member | qyer Eyre Peninsula’s regular meeting held on 16 November 2001.
interjects and far be it from me to respond other than to say Following consideration, it was decided to inform DAIS that this
I nod vociferously at that. Indeed, so in touch are we on thisouncil does not support the proposal to allow regional areas in
side of the chamber with the Port Lincoln constituency | cal;gé;é‘\}vm ngté%'l'gég éﬂgséglﬁﬁ?v;n;ﬁge\;oﬂ?{efgstggypfi?s“ﬁo?ggczﬁgt
report that my C(_)Ileague the Hon. Terry Stephens attended t said holiday is presently observed throughout the state as the
races at Port Lincoln last week. He reports to me that hénird Monday in May.
spoke to a number of people about our amendment. Thanking you for the opportunity to comment on this issue
TheHon. T.G. Cameron: Did he run into Bob Sneath? ~ Yours faithfully, Peter Aird, District Clerk.
TheHon. A.J. REDFORD: No, he didn’t run into the TheHon. J. Gazzola: What about the City of Buckleboo?
Hon. Bob Sneath. He was probably attending some obscuk&'hat did they do?
function somewhere, because we certainly have not seen him TheHon. T.G. ROBERTS: | do not have anything from
anywhere. The Hon. Terry Stephens also reported to me thBuckleboo, but | have had some consultation with other
he met with some prominent local government figures angeople in regional areas. They have raised issues of coordi-
they were all very supportive of this amendment. The Honnating particularly SAPSASA and country netball, basketball
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and football carnivals from time to time that coincide with thethe rule—that was certainly the case as at 1986-87 when this
three day holiday. It is not something that cannot be overreport was written; thirdly, adopting legislation is not, in
come by discussion, but the points made by members on thitself, sufficient to lead to fiscally responsible behaviour, as
side of the council in relation to the bill is that, had we movedresponsibility cannot be legislated; and, fourthly, due to lack
this as a pilot separate from discussions and negotiations withf experience and inherent complexities, there is no clear
other regions, they could very well be accommodated in othegvidence to date to suggest that legislation leads to more
ways and, as members have said, they will probably do thatesponsible fiscal policy outcomes than would have occurred
They will probably take up the negotiations and perhapsn the absence of such legislation.
make their regions aware of some of the benefits that will  put simply, the key issue is whether governments act in
accumulate as a result of the pilot program in Mounta financially responsible manner whether or not there exists
Gambier. They may want to transfer those benefits into theifinancial responsibility legislation. It is the Liberal Party’s
own community by substituting holidays within their own contention that the former Liberal government without
regions. financial responsibility legislation did act financially
TheHon. M.J. ELLIOTT: lindicate that the Democrats responsibly to tackle the financial problems that confronted
will support the amendment. It seems to me that it is nothe state. It brought down a state debt (in today’s terms) of
compulsory, and | do not think people would assume that Poglmost $10 billion to just over $3 billion and, by the end of
Lincoln would necessarily opt for the race day. It might optits parliamentary term, balanced a budget in cash terms in the
for the Tunarama or some other period of time which mighihon-commercial sector, which was haemorrhaging with a
work for them even better. Given that it is optional, if the deficit of some $300 million to $350 million a year.

councils oppose it, it will not happen; if they decide to  They were difficult financial issues that had to be tackled;

support it, then it will. they were tackled by the former government; and they were
Amendment carried; clause as amended passed. tackled without the need for financial responsibility legisla-
Schedule passed. tion. On behalf of the Liberal Party, | place on the record that
Bill reported with an amendment; committee’s reportthe financial responsibility legislation that is likely to be

adopted. passed by this parliament will not guarantee that this
Bill read a third time and passed. government, which is led by financially irresponsible leaders

in the Premier and the Treasurer, will act in a financially
PUBLIC FINANCE AND AUDIT (HONESTY AND responsib|e fashion.

ACCOUNTABILITY IN GOVERNMENT) In the past, Labor governments have demonstrated their
AMENDMENT BILL capacity to manage budgets and to balance books. They have
. . . _demonstrated their incapacity to speak honestly about budget

Ac(:jjou_r ned ddfebate on Selcgzg reading (resumed on mOt'Oqisues. In just six months, we have seen virtually every major

(Continued from page ) promise of a financial nature made by this government
broken, shattered, fractured—whatever phrase one could use

TheHon. R.J. LUCAS (L eader of the Opposition): The é indicate that this government has behaved abominably in

Liberal Party has indicated that it is prepared to support th
second reading of this bill. We place on the record (as we di
in another place) that during the committee stage of the
legislation we will put a number of provisions to the test by
querying exactly how some of these clauses are intended

rms of its financial responsibility and the promises that it
ade with regard to financial issues.

It is important to say again that this is not the view only
g the opposition. The Commonwealth National Commission

operate and what in practical terms their impact will be. 10F Audit report in 1996-97 looked at all these financial
want to indicate some of the general concerns that the Liberigs,pon_S'b'“,ty legislative proposals, and found that adopting
Party has with some aspects of the legislation in order at lea/@dislation is not in itself sufficient to lead to fiscally

to place the government on notice as to some of the genergSPonsible behaviour. It also found that there is no clear
areas of concern that we have. evidence to suggest that legislation leads to more responsible

In broad terms, the legislation seeks to commit futurdiSc@l policy outcomes than would have occurred in the
governments to the provision of a charter of budget honest°Sence of such legislation. ,
within three days of the commencement of the act and then One reads and hears such sickening rhetoric on many
within three months after every general election. That sound§Sues—but particularly on this issue, from the Premier and
a little bit like motherhood: who would not be against budgetthe Treasurer, such as the poor listeners of afternoon and
honesty, whether it be through a charter or any other procegg0rning radio have had to endure since April this year. On
of achieving it? The opposition very much supports that ad May 2002, Premier Rann said:
a budget objective. This charter is to be prepared by the We are introducing legislation that will require by law govern-
Treasurer and must be tabled within six sitting days of itgnents to tell the truth about the state of the state’s finances. This has

: Hngi ; never been done before, but there are absolute tough fines and

completion. Th? bill will alsllo IreqUIre th(la Ur_lder Treasurerto rovisions against any government basically telling lies to the public
prepare 'an.d release public y a pre-election budget updal ot the status of the state’s finances.
report within 14 days of the issue of writs for a general . .
election. At 3 p.m. on that day, the Premier again stated:

| want to place on the record a review of fiscal responsi- We are introducing legislation that will require by law govern-
bility legislation that was undertaken by the CommonwealtH"ents to tell the truth. ...
National Commission of Auditin 1996. That body looked atAnd the same quote was run again at 4 p.m. At 3 p.m. on
the whole issue of financial responsibility legislation ands5DN, the Premier said:
noted fqur things: firs.t,. govgrnments have carrie.d.put We are going to make it the law of the land in South Australia to
res_pon_SIbIe fiscal pollc_les _Wlt_hOUt fiscal _reSponSIbIIIty make budgets tell the truth, so there will be no more cooking of the
legislation; secondly, legislation is the exception rather thamooks. It will be the law of South Australia that we have to reveal
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what is really going on inside the budget and in terms of the state of | do not think too many members would want to read this,
the state’s finances. but I recommend the paper that was produced by Treasury in

There are numerous other sickening examples of the rhetorg001 called the ‘Review of alternative fiscal responsibility
that has been used by this Premier and this Treasurer fgodels in Australian and overseas jurisdictions’, for those
portray inaccurately the practical reality and the impact of thévho are not sleeping well at night, prepared by the very
legislation that is before the parliament. No-one wouldcapable officers within the Fiscal Strategy Unit of the South
oppose budget honesty, or a charter of budget honesty, dustralian Department of Treasury and Finance. It was
honesty and accountability in government. However, as sonfavidence provided to the Economic and Finance Committee.
of my colleagues have stated in some of the other supposedly ! refer to the executive summary of that report. | will not
responsible honesty and accountability legislation, carefuitote all of it (to the delight of members, | am sure), but this
consideration of exactly what the legislation achievegvas Treasury's assessment of fiscal responsibility legislation:
compared with the claims that are made by the government The South Australian government currently meets most of the

and |tS ministers ShOWS that they are a |Ong Way apart_ fiscal reporting requirements established under Otherjurisdictions’
fiscal responsibility legislation and, therefore, broadly captures the

During committee we will have a greater opportunity to penefits outlined above without the legislative requirement.

go through the detail of some of the provisions of the bill, andg ) yhe \ynger Treasurer made quite clear that most of the
I will not address all of them in this second reading debateg_ '

In committee we will seek greater detail on the charter 01flscal reporting requirements that had been established under

e other jurisdictions’ legislative provisions were already being
budget honesty as to what is intended by the government t(E)alptured in South Australia without the legislative require-

be the principles on which the charter is to be based and ﬂ}ﬂent During the committee stage | will be wanting to

irzsalgt: ;S It c\’/vﬁ)lflglg\%d;i{n dtgt?;\icl Tgrttﬁg ?:rfgmgeb;ggoréi?%xplore with the government and Treasury advisers what
want td make an overall comment about the preparatioﬁ of t ecific provisions were not being captured within the fiscal
charter as to what, in reality, it will offer that is different from porting reqwrements of the South Austrgllan Jur!sd|ctlon
what we alread r’1ave ’ that are now going to be caught up and provided for in the bill
y ) that we have before us. | say advisedly that there is clearly

A charter will have to be produced within three months ofone gifference, and that will be the provision of a pre-election
the passage of this legislation, but henceforth it will be withinstatement, about which I will say something.

three months after a state election. The election willnow be The Hon, P. Holloway: It is the most significant part of
legislated for the third week of March and, if one assumess pill.
that the election will be declared within a week or two weeks  The Hon. R.1. LUCAS: We will have a close look at that

at the most of that, at the start of April, it means therefore thal g a1s0 look at the practical implications. | acknowledge that
the charter of budget honesty will be released some time gfe pre-election statement is a new provision but, with the
the end of June or the beginning of July. This year the budgelyception of that provision, what else is being recommended
was released in July. | understand that the Treasurer has begi is not already being done or could easily have been done
quoted as saying that next year's budget will be released iy 5 sjight amendment to existing budget documents? During
May, so we will have a charter of budget honesty beinghe committee stage, I will go into some detail of the pre-
released at almost exactly the same time as the first budggfection budget report on state finances, but I also want to
after a state election. address some of the issues during the second reading debate.
The point that | have made in discussions with myAt this stage | want to move quickly to the timing issues that
colleagues is that there is not much that is covered in charterslate to the pre-election report.
of budget honesty that could not be covered in the budget Members will recall that at the start of this year the mid-
statements. In latter years we have received some five or spear budget review was produced by Treasury in accordance
volumes of budget papers which outline the fiscal principlesyith the way it was produced in previous years and consistent
that governments believe they would like to follow. Lastwith national principles, and released part-way through the
year's budget, under the former Liberal government, outline@lection campaign. As | indicated previously, it is normally
a number of those principles, as did previous budgets. Thigleased some time in mid to late February. Because of the
year's budget from the new government outlined its princi-election, | specifically asked for it to be brought forward so
ples, and so the question that needs answering is this: giveRat it could be made available publicly prior to the state
that the budget documents will come out roughly threeelection. Treasury did undertake that task and was able to
months after the next state election, what will be included irbring it forward and publish it publicly prior to the state
the charter of budget honesty at the same time that will belection.
different from the information either: (a) already includedin  Under this bill, the Under Treasurer is to be asked to
budget documents; or (b) that could easily be incorporated igrepare and publicly release a pre-election budget update
a budget document? report within 14 days after the issue of writs for a general
Certainly the debate in another place did not shed any lighelection. This will mean that, if an election is on the mini-
in practical terms on that. We have seen the wordy rhetorimum possible time frame, which is some 25 or 26 days, the
in the bill and we have heard the wordy rhetoric from thebudget update report will be released some 11 or 12 days
Premier and the Treasurer which, as | said, when one reagsior to the state election.
the bill bears no resemblance to what is in it, so the reality for Given that we know that the election will be conducted in
the committee of this chamber, because we have the time attige third week of March, that means that in approximately the
the willingness to explore these issues in detall, is to hedirst week of March the pre-election budget update report will
from the government and Treasury advisers exactly what wilbe released. | remind members of what | said a few moments
be included in the charter of budget honesty that has natgo, namely, that the mid-year budget review is actually
already been included in budget papers, or could have begaleased in around the third week of February. We are going
included in such papers by way of amendment. to have a mid-year budget review being produced in the third
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week of February, possibly just prior to the announcement ofvas told about the state of the budget. That is the set of
the election or maybe on the opening day of the electiomircumstances we will have after this next election, and the
campaign, and then 14 days later we will have the preUnder Treasurer will be in an invidious position as to whether
election budget update report. his pre-election update report will be either consistent or

I think one of the potential impacts of this legislation will inconsistent with the report that the Treasurer releases in
be to leave the Under Treasurer in a very difficult situationrelation to the mid year budget review.

The mid-year budget review will be produced and released | will just expand on that. As members will know (and |

just prior to the election, and should the Under Treasurer, justan assure the government and Treasury officers that this will
two weeks later, release a pre-election budget update repdré an issue that we will explore during the committee stage
which is different to the mid-year budget review released byof the bill), the process through which this government and
the Treasurer then should that Treasurer and the governmeht Under Treasurer produce the statement of 14 March will
be re-elected, particularly knowing this government ancheed to be explored in great detail as to whether or not that
Treasurer, | would not hold my breath if | was the Underis how the Under Treasurer intends to produce the pre-
Treasurer. election budget update report. | want to refresh members’

The Hon. J.F. Sefani interjecting: memory of this infamous document of 14 March, which

TheHon. R.I. LUCAS: The Hon. Mr Stefani says that he included the following statements under the heading ‘Cost
will get the chop. | do not know about that, but | would not pressures’. This memo, from the Under Treasurer, states:
like to be the Under Treasurer in those circumstances where we have included cost pressures where in our view it would be
a week prior to the election the Treasurer releases the midery difficult to avoid incurring some additional expenditure either
year budget review, and then two weeks later the Undédpecause of the practicalities of the situation or our perception of what
Treasurer releases a pre-election budget update report whiti{ke!y to be politically acceptable.
is different to the Treasurer's mid-year budget review. The next page states:

One would obviously be asking the question as to why that Treasury and Finance expects that hospital deficits in 2001-02
might be the case but, as | said, certainly this government arfife likely to be unavoidable in practical terms, and restricting
this Treasurer have not been known for their loyalty to seniofXPenditure in later years may be politically unacceptable.
public servants, and I think it is fair to indicate that they havel have indicated—and | do so again—that the way that
cut a swathe through senior public servants. In fact, prior telocument of 14 March was constructed is completely
the election, they nominated publicly the senior CEOs thaunacceptable. However, given that the Under Treasurer
they were going to give the chop to. constructed the document of 14 March in that way, the

In my view, it certainly places the Under Treasurer in aguestion that goes to the government—and it refused to
very difficult set of circumstances. Clearly, if the currentanswer it during the appropriation bill debate—and to the
Treasurer was not to be elected and the pre-election budgender Treasurer, frankly, is whether, given that that is the
update report which had been produced and perhaps wagy he considered a Liberal government’s budget, he will be
consistent with the mid-year budget review released by thapplying exactly the same principles to this Labor govern-
Treasurer two weeks before, if they knew the incomingment at the time of the next state election.

Treasurer was to see that they were consistent and that the The Hon. P. Holloway: You'll have to apply the princi-
pre-election budget update report had not taken into accouptes that are set out in the act.

certain cost pressures along the lines that this current TheHon. R.I. LUCAS: The principles will allow that, so
government and the Under Treasurer raised publicly it is a question of whether he will or he won't.

relation to the black hole report of 14 March consistent with  The Hon. P. Holloway interjecting:

the way that particular document was put together, then TheHon. R.I. LUCAS: The principles are ambiguous,
possibly a new government and possibly a new Treasuremnd he can either do or not do that. The question that needs
would not be very happy that the Under Treasurer hado be answered—and we will only know this at the time of the
produced a document for the next election in a fashion whichext election and soon afterwards—is whether the Under
was entirely different to the way the document had beefreasurer will apply exactly the same principles to the
produced for this 14 March supposed black hole claim thaprovision of an equivalent document to the 14 March
had been put together. document, that is, whether he will make judgments of what

The Hon. Mr Holloway says that this was the main featurds likely to be politically acceptable. By way of example (and
of the bill. I do not believe that he and other ministers havehis is the one about which | was most concerned), the Under
thought this through, and they may not be concerned as to thigeasurer and Treasury were specifically advised that the
potential dilemmas that there might be for under treasurersverspending agencies of health and education were to be
in relation to this. They have other concerns in terms of whatequired to repay their overspending over a four year period,
they have been told about the state of the budget and, asahd there was a cabinet decision to support that. There was
have learned from a couple of their colleagues, the more they Treasurer’s direction to do it, but the Under Treasurer made
have learned as this period has gone on, the more they haagudgment about what was politically acceptable or unac-
gueried what they were told by certainly the Treasurer in theeptable and included that in the 14 March budget update.
first weeks after this government was elected in relation to the Given that the Under Treasurer will now make these deci-
supposed position of the budget and the supposed existensiens independent of political interference—so the legislation
of a budget black hole; and there is more to come out on thaprovides—the question for the Under Treasurer, given that

This Treasurer, the most secretive Treasurer we have evBe has established that precedent—and, as | said, from my
seen, has been fighting FOI requests for months, but | am toldewpoint that precedent should never have been established
that the noose is slowly closing around his neck and he wilby the Under Treasurer—it is how open, transparent and
be required to release some information soon that will causaccountable as to whether or not the Under Treasurer will
him some considerable grief in relation to some of theapply exactly the same principle to the Labor government
statements that he made to his own ministers about what lvehen it comes—
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The Hon. P. Holloway interjecting: This issue should not be an issue of political acceptability
TheHon. R.I. LUCAS: The honourable member cannot judgments being made by Treasury officers. It ought to be on
direct. The Leader of the Government says he will do this othe basis of information which is available and which is
that. This legislation provides that he himself will make theknown, and there must be some threshold level which would
judgments. It is not a question for the Leader of theallow the Under Treasurer to make a judgment that a
Government— particular cost pressure is known with such a degree of
The Hon. P. Holloway interjecting: certainty that there is no way around it. That was certainly not
TheHon. R.I. LUCAS: Itis not a question for the Leader the case in relation to overpayment by government depart-
of the Government at all. Under this legislation, the Undements.
TreaSUI’er, WIthOUt pO|Itlca| interference from the Leadel’ Of You have a s|tuat|on Where an Under Treasurer’ ha\/ing
the Government, the Treasurer or anyone else, is required fxen directed by a Treasurer not to do something and having
produce this report. What the opposition will be watchinga cabinet decision telling the Under Treasurer not to do
with much interest, | can assure the government and Treasu%mething, then Saying in the 14 March document that he
officers, is whether exactly the same principles will bepejieved it was politically unacceptable for the government
applied to a Labor government as the Under Treasureind the Treasurer to do what they were doing and then
applied to the outgoing Liberal administration. That is whyadjusting the books accordingly. As | said, if that is the way
I think this is, again, placing the Under Treasurer in a difficult{he hooks are to be produced for one government, the Under

set of circumstances. The die has been cast. Treasurer will have to do exactly the same thing for this
The Hon. P. Holloway interjecting: government.

The ACTING PRESIDENT (Hon. J.S.L Dawkins):

. If that is true, come the next election there could be a set
| . ! .
Ofd.ef- The Leader of the Opposition has the call. Theofcwcumstances—oneWouldtrust—where cabinet makes a
minister is out of order.

The Hon. R.l. LUGAS: The Leader of the Government decision that an agency is not to get money for a particular

. ; L : spending priority or cost pressure, the current Treasurer has
said that he was asked to provide certain information by th(airected the Under Treasurer that that agency must repay that

Treasurer. | am glad that interjection is on.the record becaus%loney over the next four years by deductions against their
ggslén':'g:q's l‘égg%ﬂﬁa{;ﬁgstggéga; ?ﬁé‘gs\}gﬂrﬁgﬁ\;}\lgs rt]qgrward estimates, and the Under Treasurer (contrary to the
’ p ﬁ‘?’easurer‘s direction and cabinet decision—to be consistent

put on the record that the Under Treasurer was asked bytvﬁth the way this bodgie black-hole document has been

\Tvrhe E;S?rzzr Eli)rgz;(;\l/;;j eer Cﬁ ;tsalg érgr?mrgztilnotg'i rmgt Ifzrcosr:)trrr?éy ;(I) roduced by this government) will obviously need to overrule
months. The Treasurer has maintained— oth the cab|_net and Treasurer’s dlreqtlons an(_j prod_uce_, in
The Hon RD. Lawson interjecting: the pre-election budget update, a differing viewpoint in

. ) relation to what might have been signed off by, say, the

TheHon. R.I. LUCAS: Well, the Leader of the Govern- 7o q e in the mid-year budget review just some two weeks
ment has let the cat out of the bag as a result of his discussi ior to that

with his confidante, close friend and colleague, the Treasurer. ; ) .
He has now let out of the bag the fact that what the Treasurer AS | said, most of what will need to be done will need to
has been saying in relation to this is not accurate and has nBg¢ done in committee. In my second reading contribution |
been accurate at all. As the Leader of the Governmerflid want to outline those broad principles about which we

indicated earlier by way of an out of order interjection, thish@ve some concern. | leave a question for the Leader of the
is the most critical part of the legislation, that is, the pre-Government. As | said, in a number of statements the Premier

election budget report. has indicated that, if it does not follow honesty and accounta-
The Hon. T.G. Robertsinterjecting: bility in government legislation, tough fines will apply to the
TheHon. R.I. LUCAS: Itwill place the Under Treasurer government. | seek advice from the government as to what

right in the political spotlight. specific provisions in this legislation would lead to the

The Hon. P. Holloway: As it did in Western Australia. Treasurer or the Premier being fined for not following any
TheHon. R.1. LUCAS: | do not know whether it did in  Provision within this legislation. Certainly, the claim made
Western Australia. Certainly, the issue did. | am not awar®y the Premieris that the government faces tough fines if the
of what happened to the Under Treasurer over there. | do néryislation is not adhered to. | would seek that specific advice
know the personal circumstances of the Under Treasurer af$hen we reach the committee stage.
officers over there. What did not occur in Western Australia _
was that the Under Treasurer prior to that had written a TheHon. R.K. SNEATH secured the adjournment of the
document, which was then released publicly by the Treasurélebate.
and which indicated the document had been produced on the
basis of his perception of what is likely to be politically ADJOURNMENT
acceptable. That is the matter about which the opposition, and
certainly | as shadow treasurer and former treasurer, has most At 10.43 p.m. the council adjourned until Wednesday
concern. 13 November at 2.15 p.m.



