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In a media release dated 1 August 2003, Senator Coonan
LEGISLATIVE COUNCIL announced that UMP would be the only MDO that would
need to participate in the IBNR scheme in 2003-04. On 1

Thursday 4 December 2003 October 2003, Senator Coonan further stated in a media
The PRESIDENT (Hon. R.R. Roberts)took the chair €125 o _
at 11 a.m. and read prayers. The medical defence organisation, UMP, was run in ways that

excluded scrutiny from the regulator and premiums were set at such
alow level that insufficient thought had been given to how liabilities

The Hon. P. HOLLOWAY (Minister for Agriculture, UMP doctors were invoiced for their IBNR amounts in
Food and Fisheries): move: August 2003. In October 2003, the Australian government

That standing orders be so far suspended as to enable petitior?snnounced that the levy notices to UMP doctors would be

the tabling of papers and question time to be taken into consideratioffithdrawn and any payments refunded and that new levy
at2.15 p.m. notices would not be issued until the medical indemnity

policy review process is complete. That process involves a

Motion carried. ’ T -
panel (chaired by the Minister for Health and Ageing, the

LAW REFORM (IPP RECOMMENDATIONS) BILL Hon. Tony Abbott MP, and including Senator Coonan) which
will report to the Prime Minister by 10 December 2003 on
In committee. medical indemnity arrangements in Australia. The panel also
(Continued from 1 December. Page 778.) includes representatives from the federal AMA, the Rural
Doctors Association of New South Wales and the Council of
Clause 1. Procedural Specialists.

The Hon. P. HOLLOWAY: The Hon. Robert Lawson Specifically, the panel is to report on ways to ensure that
asked about the collapse of United Medical Protection (UMP)nedical indemnity arrangements in Australia are financially
and whether there had been any reports or inquiries into th&ustainable and affordable to doctors; that ensure that doctors
causes of its financial problems. The UMP group is thecan continue to practice in confidence; and ways to safeguard
medical defence organisation for about 50 per cent ofhe interests of the community. The panel will also examine
Australia’s doctors and went into provisional liquidation onthe effectiveness of reforms to state and territory based tort
3 May 2002. Medical indemnity was, until recently, providedlaw and new prudential arrangements of medical insurers.
on a discretionary and unlimited basis by doctor-owned and@he Australian government also implemented a guarantee
operated mutual organisations. This discretionary indemnitgovering UMP until 31 December 2003. This guarantee
meant that MDOs were not prudentially regulated, everallowed UMP to continue operating whilst in provisional
though they were operating businesses that were almokuidation.
indistinguishable from that of insurance companies. Last month the New South Wales Supreme Court allowed

In the wake of the financial situation of UMP AMIL, it  UMP and its subsidiaries to exit provisional liquidation and
was discovered that some MDOs were not adequatelyo return to business as usual following an application from
provisioning for claims. They were generally left to rely on the provisional liquidator. Following this decision, Senator
the capacity to make calls on doctors to cover any fundingCoonan stated in a media release dated 10 November 2003:
shortfalls. UMP AMIL made such a C.al! In No.vember.2001. Without the Australian government'’s indemnity to UMP and
There have not been any formal public investigations into th@rovisional liquidator David Lomby’s comprehensive restructure of
reasons why UMP experienced financial difficulties leadinghe group, UMP would almost certainly have gone into liquidation,
to its provisional liquidation. However, the Australian leaving doctors and patients exposed to unfunded claims.

government has implemented a package of measures {e Australian government’s assistance to UMP Amil was
address difficulties in medical indemnity that respond to they|so acknowledged by the provisional liquidator and UMP’s
fallout from UMP and the broader problems in medicalCEQ in an open letter to doctors of UMP dated November
indemnity insurance. Importantly, these include a new act, thgo03. Other measures implemented by the Australian

Medical Indemnity Prudential Supervision and Produciyovernment in response to the difficulties faced in medical
Standards Act 2003, under which discretionary medicajndemnity include:

indemnity is now prohibited. . . . . L
From 1 Julv 2003. medical indemnity cover must be Ensuring retirement cover is provided to doctors retiring in
0 Yy . , emnity , 2003-04 and that longer term certainty for retirement cover for
offered and provided only by authorised insurers, subject tdoctors will be implemented by 1 July 2004;
regulation by the Australian Prudential Regulation Authority  The commonwealth assuming liability for exceptional claims
(APRA) and only by way of contracts of insurance. Anotherabove an insured limit of $20 million;
measure incluces a scheme called the ncured but ot e commorul g pnin st o s
repolr;ed mdemmt?/] sche?weaugdf—)r WhICZtT)e commonwealtgp ol their pr%miumgmore affordable; p 9
wou ?SS.””??.‘ € untunded ncurre ut not reporte A high cost claims scheme, already extended by the Australian
indemnity liabilities of MDOs and then recoup those amountgovernment in October 2003 from $2 million to $500 000, under
over time from member doctors. which the Australian government will reimburse medical indemnity
In a speech to the Australian Medical Association nationalnsurers on a per claim basis for 50 per cent of insurance payouts
conference on 31 May 2003, Senator Helen Coonan, th ove these limits and up to the limit of the doctor’s insurance

- . ontract.
Minister for Revenue and Assistant Treasurer, stated: Continued meetings with the states and territories chaired by Senator

A major contributor to UMP’s problems was the failure of the Coonan to continue tort law reform efforts to help limit the size and
company to set aside provisions to cover incurred but not reportedost of claims against doctors, at which a possible national long-term
claims. On entering provisional liquidation, UMP had in the ordercare model is also being examined on the basis of no net cost
of $400 million to $500 million in unfunded IBNR liabilities. shifting.
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Senator Coonan stated in her address to the AMA nationainswered and it ought to be raised in the context of the
conference that placing downward pressure on premiums imnderlying premise of the government’s approach to this so-
the longer term critically depends on state and territorycalled reform legislation. We are basing this on the premise
governments implementing reforms to the law of negligencethat there is an insurance crisis in this state when in fact it
In particular, reforms are necessary to make the test for th@ppears to be very much a New South Wales problem.
standard of care apply to doctors more reasonable, reducing The Hon. R.D. Lawson interjecting:
limitation periods and putting in place appropriate caps and The Hon. NICK XENOPHON: The Hon. Mr Lawson
thresholds on particular heads of damage. Finally, commorsays, ‘Speak to some of our lower house members if they say
wealth legislation is required to underpin state and territorythere is no crisis.’ It seems that we are going down the path
law reform efforts, including the Trade Practices Amendmenbf taking away benefits when the South Australian market
(Personal Injuries and Death) Bill of 2003. appears to be very different. The Hon. Robert Lawson bases
The Hon. NICK XENOPHON: | have some comments his rationale on the fact that if we implement these changes
in relation to clause 1. At the outset | understand very clearlyve will see a reduction in insurance premiums when it
that this clause is not about redebating the bill, but matterappears that this is clearly a cyclical market affected by other
have arisen as a consequence of what the leader has put tofastors, but there are swings and roundabouts in the insurance
and as a result of statements of the Treasurer, the Hon. Minarket. | have put on record in my second reading contribu-
Foley, in the media yesterday on this very bill which go to thetion some of the bumper profits insurers are making.
very heart and rationale behind the bill, that is, so-called tort  Given the very constructive interjection of the Hon.
reform. | will begin by referring to questions | put to the Robert Lawson about this whole issue, | think we also need
government in my second reading contribution and myto take a step back and consider what happens when so-called
concern that those questions have not been adequatetyt reforms are implemented in other jurisdictions, and |
answered in many respects. refer toThe Ralph Nader Reader written by Ralph Nader, the
| ask the government: on what empirical data and informaAmerican consumer advocate. In relation to tort reform, he
tion does the government base its claims of a litigatiorsays that in 1978, for example, Pennsylvania enacted a law
crisis—which is very much the undercurrent of the bill?immunising all Pennsylvanian municipalities from most kinds
There was a response to the effect that there has been afliability suits and limiting liability for even catastrophic
increasing trend in all jurisdictions, but that does not accor@vents to $500 000 per occurrence, yet Pennsylvania cities
with the Trowbridge Consulting report—commissioned byand towns are still having their insurance policies cancelled.
the commonwealth and, | understand, a ministerial council—So, it did not work as it was meant to. Mr Nader goes on to
on the costs of claims. The Trowbridge Consulting report, atay:
pages 62 to 65, sets out the average cost of claims and | jowa, law makers abolished joint and several liability as
provides a graph as to what the costs would be uncappedpplied to defendants who were less than 50 per cent at fault for all
presumably for awards of damages, and capped at $500 00@ses tried after July 1, 1984. Still in late 1985, 41 lowa counties had
It indicates, for instance, that the all Australia average codf'eir liability insurance cancelled.
of claims—and the most recent figure appears to be foke refers to the Canadian experience which has a closer legal
2001—was, if it is capped at $500 000, a bit over $14 000system to ours rather than the US system (a US system with
If uncapped, the all Australia average is a bit over $16 000which | do not agree) where there is not a cost indemnity rule,
In New South Wales (let us not forget that New Southso that if you bring a claim, even one that verges on the
Wales has been the significant driver, through Premier Carftivolous, you do not have to pay the other side’s legal costs
of these so-called reforms) the uncapped cost of claims seeriig/ou lose. | do not agree with that.
to be just on $25 000; capped at $500 000 it would be just Mr Nader says that in Ontario Canada most tort reform
over $20 000. Again, in Victoria, it is just over $12 000 if it measures sought by the insurance industry are already law.
is capped at $500 000 and close to $16 000 if it is uncapped.hese measures include caps on awards for pain and suffer-
In South Australia the cost appears to be one of the lowest iimg, restrictions on the award of punitive damages and
the nation, close to Western Australia, where the capped coptohibition of contingency fees. In addition, Ontario court
of claims was $8 500 and just under $9 000 for uncappedules require any unsuccessful plaintiff to pay the defendant’s
That seems to be a lower average than Western Australiapsts. There is no constitutional right to a jury trial in Canada,
which seems to be close to that and below that of Queenslansl) most trials are before judges, yet the insurance industry is
which seems to be about $11 000 on my reading of the graphaising premiums for many of its customers by 400 per cent
We are implementing a number of draconian measures thér more), cancelling coverage in mid-term and refusing to
will take away people’s rights when the average cost oprovide coverage at any price. That is based on an article that
claims in this state appears to be one of the lowest in thappeared iiThe Toronto Sar of 1 August 1986 and alsthe
nation—not according to my statistics, but to TrowbridgeToronto Globe and Mail of 15 January 1986.
Consulting, the consultants the commonwealth and state | recently described to the chamber the difficulties that
governments turned to, | understand. That concerns mBes Munro (senior insolvency company administrator in this
greatly. state with SimsPartners) encountered in respect of Australian
I do not believe | received a response from the governmernitisurers not being prepared to insure a company under
on what is the average cost of claims in South Australia. dministration, so the company approached an internationally
guoted a figure based on an articlélime Financial Review,  reputable insurance underwriter, or insurers via Lloyds of
which stated that the average cost of public liability claimsLondon, where it got it for less than one-tenth of the cost, so
was of the order of $19 000 here in South Australia comparetithink there is a very real issue.
with $48 000 in New South Wales, yet we are getting My response to the Hon. Mr Lawson is that we need to put
virtually the same legislative package, the same removal dhe blowtorch on insurers in the way in which they conduct
rights, here in South Australia, as they are getting in Newtheir business, because something is seriously wrong in terms
South Wales. | do not believe that that has been adequatedf the way in which the market is operating. In terms of the
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specific matters which the government has not answered, growth in the average cost of bodily injury claims. Indeed, |
fairness to the government and the government’s advisersnbtice that the ACCC has indicated how premiums are rising
now put them on record. The government has not provideth this state, and | guess that is a reflection of the fact that
detailed information on the difference between claim costshere is this growth in average cost. Yes, they are at a lower
in South Australia and other states, particularly New Soutlbase than New South Wales, but | would suggest that the
Wales. No assurances have been given that premiums will gsnderlying factors at play in the industry are the same here
down with these draconian changes. We have had songs they are in New South Wales.

vague assurances and discussions with the ACCC and, The Hon. R.D. LAWSON: | will make a couple of brief
indeed, yesterday on ABC radio 891, on the Matthewcomments in response to the Hon. Nick Xenophon who
Abraham and David Bevan program, the Treasurer waeeferred to the Trowbridge Consulting report. He did not refer
interviewed by Messrs Abraham and Bevan. Matthewo the conclusion that Trowbridge reached, which | now put

Abraham asked: on the record:

~ What guarantees have been given by the insurance company that There is a crisis today in public liability. The crisis is that there

if we give up our rights to sue they’ll cap the premiums? are many people seeking insurance who either can find it only at very

The Treasurer said—and | hope that this is an accurat#]gdh-fr'feﬁ (compared to prices during the last five years) or cannot
. . it at all.

transcript as possible: The nature of the crisis is that there are fewer insurers than ever

Well look we have, you can't get a written guarantee from thebefore accepting the business and these insurers are generally
insurance companies and that's where as governments we do tagearging much higher prices than previously and are also being very
on risk that is the risk of making these reforms without the guarantegelective in their acceptance of risks.
that premiums will come down. _ _Thatis from the executive summary. | will not read it all, but
My position is that we have a different insurance market irby way of summary it says that investigations reveal that
South Australia. Claims are amongst the lowest in the nationhere are two sets of issues to deal with: firstly, the increasing
These matters have not been satisfactorily answered. Myost of claims; and, secondly, an insurance market crisis.
Chairman, | could go on, but perhaps in fairness to therrowbridge further says:
leader— . - we can now see clearly that insurers under-priced the business

The CHAIRMAN: | would prefer if the leader responds  during most of the 1990s
to those points at this stage, otherwise we will be here for a insurers are generally not comfortable with this business due to
long time. the difficulty of assessing risks and estimating future claims costs

. at the time they quote for the business

_The Hon. P. HOLLO.WAY' The _honourable member - insurers are ngvﬁdetermined, in the interests of their sharehold-
raised a number of points. There is no doubt that in New  ers not to under-price or to insure risks that do not meet their
South Wales claims are greater than in other states. That has criteria
long been the case and it is well recognised. That is why it prices in 2002 are likely to average 30 per cent more than 2001,
has been pointed out that, in relation to insurance costs, with many individual premiums several times higher than last
obviously the New South Wales market tends to set the year. i . . . .
standards for other states. Of course, most insurance combe report confirms the existence in Australia of an insurance
panies would have their head offices in that state. | am nd'isis, something that is reflected in many complaints made
aware of any state-based insurance companies in this state-{Gtmembers of parliament by their constituents, especially
is highly unlikely that there would be. That leads me to oneSMall business people, tourism operators, historic railway
point that we should make; that is, when these insurancervice people and medical practitioners refusing to continue
companies are setting their standards, conditions angfactising inthe country because of the non-availability of
premiums obviously they will be looking at an Australian medical indemnity insurance—meaning, therefore, that
that has only 6 per cent, 7 per cent, or whatever, of th€ountry. To suggest, as the honourable member does, that
country’s population? .there. is no insurance crisis or that itis a figment of the

It |S Very |mp0rtant’ par“cularly When you have an |mag|nat|0n OI’ an invention Of greedy Insurance CompanIeS
industry such as insurance that is based on actuarial amounfaisses the point. _
that, the larger the pool, the greater protection there is. That The honourable member also quoted David Bevan, who
is the whole principle of insurance. The point | am making@sked the Treasurer a question that the Hon. Nick Xenophon
is that, if we have conditions that are at variance with thoséhought cogent—I did not get it all down. Matthew Abraham
in New South Wales or other states where the premiums af@id:
set, members can imagine that insurance companies will look In effect, if we give up our right to sue, what guarantee is there
with some reluctance towards insuring within our marketthat insurance premiums will fall?
That is the point | think the Hon. Robert Lawson was makingThat question is a false question. Giving up one’s right to sue
earlier. The anecdotal evidence we have is that it is verjs not what is contained in this legislation. We in the Liberal
difficult for some people in this state, some professionals irParty would not have supported a measure of this kind if it
particular, to get insurance—and | am sure that they are thmeant forfeiting the right to sue. This legislation seeks to
complaints lower house members are receiving. It is thenodify the rules of negligence so that into the future we will
availability of insurance that is the problem. have a sustainable system of compensation, obtainable

In relation to the specifics of the honourable member'shrough the courts for people who are injured as a result of
guestion about claims costs, he referred to the Trowbridgthe negligence of others. In the absence of reforms of this
report. | understand that within the Trowbridge consultingkind, we will simply not have an effective system of compen-
report the figures are given of property versus bodily injurysation. That is why the Liberal Party has supported this
combined and, if members look at those figures, they appeaneasure.
to be reasonably static. However, if members unravel the We have never believed that there will be an immediate
property claims from the bodily injury claims, there is afall in premiums as a result of the passage of this measure.
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That has never been claimed by the government—thibackground briefing program, referring to a US consumer
government in South Australia, the federal government or angdvocate, Joanne Dorishow, is as follows:

other government around the country that has adopted these Not only have the tort reforms in the United States failed to bring
measures. These measures are not about taking away peoptEg/n the price of insurance but that everything has happened has
right to sue or abolishing common law right—as it has beerpeen part of the predictable insurance cycle.

abolished in most jurisdictions in respect of injuries in theThis goes to the core of what these so-called reforms are
workplace, for example—but about modifying the rules scabout. Joanne Dorishow is quoted as saying:

that we will have a sustainable system of compensation, as | ¢gal changes have had absolutely no impact on insurance rights

well as a sustainable system of insurance that will enabl@ the US, and it is because that is not what is driving the so-called
businesses and professionals to continue. insurance crisis here, which is the same insurance crisis that exists

. ; _in Australia and a number of other countries. It is really a global
The Hon. NICK XENOPHON: Concerning my col crisis which is cyclical. This is now the third time in 30 years that we

league the Hon. Mr Lawson's saying that it is a false questioRaye experienced this kind of crisis, meaning sudden rate hikes,
about rights to sue being taken away and that the Liberalkyrocketing rates for certain kinds of policy holders and cancella-
Party would not support that— tion of insurance coverage, that sort of thing. It is driven by the
; PRI economy and dropping interest rates, because insurers make most of
An honourable member interjecting: . . their money from investment income, and when they are doing really
The Hon. NICK XENOPHON: To give up our rights to  well with their investments and in the stock market, they keep rates

sue is a false question—that is why the Hon. Robert Lawsoartificially low and then, like clockwork, when the economy weakens
is such an eminent QC. It is a question of semantics in th;g;d interest rates drop, they raise rates all of a sudden, and they say,

sense: sure, people could still sue for an accident, but the f; gg,igggltel%%léggtrﬁ;;zéhose juries and those lawyers, it's a very
is—

The Hon. 1an Gilfillan interjecting: That needs to be to put on the record. We have now seen

) . interest rate rises, and | query whether the imperative and the
The Hon. NICK XENOPHQN' No, the factis—and | am ressure on insurers will still be there now that they are more
sure the Hon. Mr Lawson will correct me—as | understan

; L : . ikely to make more handsome returns on their investments.
|t,_he says that it is a false question because the right to SLmy concern is: do we have any figures on the extent of the
will be taken away— rise of bodily injuries payouts in this state compared to the

The Hon. RD. Lawson interjecting: _ rises in premiums that consumers have been hit with?

The Hon. NICK XENOPHON: The Hon. MrLawsonis  The Hon. P. HOLLOWAY: The honourable member is
saying that the right to sue is not being taken away and is stijyasjcally assuming that premiums and payouts are directly
there. That is true. However, the problem is that, if you Suejinked, and that they are the only link. Of course, they are not.
if these so-called reforms go through, you are much morgagree with the honourable member’s quote. My understand-
likely to lose. So, fewer people will sue, because they will b§g of insurance is that insurers gain much of their income
quite properly advised by their legal advisers that, because thgym investments. | remember back in the 1980s, when | was
law has changed, the obvious risk provisions, the changes {gorking for a federal member of parliament, | did a lot of
the standard of care and the other changes, people are I§gsyk into this. At that time, general insurers were not making
likely to bring about a claim. So, the right to sue is still there.any profit at all from their premiums. Their income was made
You can sue for anything you want, but whether you succeeghrough their investments. If you are talking about those
is another matter. After these changes, it would be much morgsyrers that insure professional indemnity insurance, where
difficult for people, who now would be able to maintain a there might be a long tail in terms of claims, those insurance
reasonable action, to bring a good, successful action. It is @mpanies will need to build into premiums and decisions the
question of semantics. ] ) cost of likely future claims, as well as current claims.

As | understand what the Hon. Mr Holloway is saying—  Of course, the cost of reinsurance is another relevant
and he set out an exposition for what occurred there—UMRactor that feeds into costs, and a number of other issues also
has not affected the South Australian market. There has begffect insurance. The other point that needs to be made is that,
a real question over the internal management of UMP in tha, this country, HIH was obviously keeping prices down in
jurisdiction, with medical insurers in this state not havingthe market, because it was offering premiums that were
faced the same problems as UMP. The Hon. Mr Hollowaynsustainable. That company has now gone bust so, inevi-
referred to the extent of the rise in bodily injury claims. Do taply, there will be some catch-up as competing companies
we have any idea as to what the extent of the rise in bodilyyere keeping their rates below sustainable levels. That is the
injuries claims, in dollar terms—other than compulsory thirdway that markets work. The insurance market is like other
party claims—has been in this state over the past few yeatgarkets, and it will work in that way.
compared to the rise of insurance premiums? Are the two |t js important that insurance is available and that the costs
closely correlated, or has there been a spike in insurangge reasonable, and factors that impact upon that need to be
premiums? addressed. My information from the Trowbridge report is that

I must respond to what the Hon. Mr Lawson said about thén 1993 the average payout for bodily injury was approxi-
insurance crisis. | commend members to get off the internet—mate|y $15 000 and, in 2001, it was $25 000. Obviously, that
if they have not heard it already—the background briefings a fairly significant increase over eight years. What the
story on Radio National of 30 November, headed ‘Making dnsurance company actuaries and others will do is project
killing’ about the insurance industry. It makes extensiveforward on those increases. They need to do so, or they would
reference to— be negligent to their company if they did not make allowan-

The Hon. R.D. Lawson:HIH’s bumper profits! ces for the rise in claims.

The Hon. NICK XENOPHON: And UMP’s bumper The Hon. NICK XENOPHON: | do not take issue with
profits, Mr Lawson said. For the benefitldénsard, the Hon.  the comment just made by the leader about Trowbridge and
Mr Lawson was being sarcastic. Sometimes you cannot tethe fact that the actuaries would be negligent if they did not
by readingHansard. The point made by the presenter of theallow for increasing trends (and | think that fairly sums up the



Thursday 4 December 2003 LEGISLATIVE COUNCIL 873

Hon. Mr Holloway’s comments). However, last year, through  The Hon. P. HOLLOWAY: | can make two general

the government, this parliament passed a bill to cap damagesints in relation to the honourable member's comments.
and to have a point scale of assessment of damages, so tRétst, as to the issue of time lags, obviously there are
the less serious injuries, which make up the bulk of thesignificant delays in these cases, that is, between the time that
claims, would get a significantly lesser amount in paymenan accident happens or, in a professional negligence case,
for non-economic loss. | was not here for that debate, butbefore some event occurs, and the case goes to court, is
know that the Hons Mr Redford and Mr Lawson and theassessed and payment made. So, there are significant time
member for Heysen were active participants in that debatdags, and that obviously is an issue in relation to the matters

To what extent has Trowbridge and the government takethat we are talking about. Obviously, it will take some time
into account the moderating effect on payouts of the changd¥fore one will get a response because of those time lags in
that were passed just a year ago in this parliament? Surel{f}e system.
that needs to be taken into account. We should not forget that | repeat the point | made earlier that, when HIH was
we had quite significant changes last year in capping anivolved in some of these markets, it was obviously offering
reducing the payout to those with less serious injuries, ifPremiums that were at unsustainable levels. Clearly, there
particular. What can the government tell us about that iwas some underpricing at that time, so one could reasonably

terms of actuarial projections? What has the insurancassume that part of the increase in premiums is a reaction to
industry told the government? this underpricing and some restoration of premiums to more

My understanding is that, with the Motor Accident sustainable levels. | suppose that, in this context, ‘sustainable’

Commission, such changes, which are similar to publicN€ans reasonable. It is not in anyone’s interests to have
liability payouts, would result in savings of something in thePrémiums at unsustainable levels, because it will only mean
order of $50 million (and | stand to be corrected by thethat these schemes like the UMP wiill collapse.

government on this). That figure may be wrong, but | 1heHon.R.D.LAWSON: The Hon.Mr Xenophon
understand that there was a very significant projected savin%?'keOI about responses from the insurance company. While

What does that mean for general insurance as well for publi’® '€ on the subject of responses, can either the minister or
liability and medical and professional negligence claims? the Hon. Mr Xenophon indicate whether there has been any

The Hon. P. HOLLOWAY: | do not have the MAC ‘€sponse from Mr Rann to a letter which was published in

) ; . The Advertiser of 2 December, to which two members of this
figures, but they are in the annual report. Certainly, oveg ouncil were signatories? Has that letter, in fact, been

recent years, notwithstanding the various changes to legisla-. . -
. . elivered to the Premier? If so, what has been the response?
tion to try to limit the payouts from the fund, there have been The Hon. NICK XENOPHON: | am very grateful for the

e ) s Ay " Hon. i Lavisors questo. s an open eer. | know
tabled each year. | am sure that ith’he ’honourable?nembé/rgry well that the Premier has read that letter, because |
looks at them, unfortunately he will not find too many year’ag/assed him in the corridor that morning and we had a brief

- jscussion about the contents of the open letter. So, | can
recently when there has been an increase of CPI or below. ssure the Hon. Mr Lawson that the Premier has certainly

recollection is that, generally, they have been well above CPr'ead that letter—and | think that the Chairman can vouch for

_ The Hon. NICK XENOPHON: ' | will make some he factthat the Premier and | were having a brief discussion.
inquiries, using my resources (which are not quite up t0 thoSg 4 ot saying that he heard the conversation, but he can
of the government), to find out the projected savings for thg,q,,ch for the fact that we were engaged in a brief conversa-
Motor Accident Commission. Hopefully, 1 will be in a {ion on the morning that the open letter was published.
position to brlng that information back to the committee in The Hon. P. Holloway interjecting:
the not too distant future. The Hon. NICK XENOPHON: The Hon. Mr Holloway

However, there has been an underlying premise that wgsked whether | have had a discussion with the Treasurer in
need to bring in all these changes. Since we introducegklation to the open letter. | did have a brief discussion with
changes a year ago, has there been a response from #ign. | also made the point to him that | thought that, if there
insurance industry to thank us for introducing a cap angvas not a law against damning people with faint praise there
reducing payouts for the less serious injuries and so ongught to be one, given what he said about me on radio
Indeed, the difference between the Motor Accident Commisyesterday. In reply to the Hon. Mr Lawson, | think the
sion payout scale, the Wrongs Act scale and the scale that hpgemier is well and truly aware of the contents of that letter.
been introduced generally is that victims of motor vehicle The Hon. A.J. Redford: What was his response?
accidents will now get a significantly lower amount for the  The CHAIRMAN: | didn't hear a thing.
less serious injuries. But, the more serious injuries will  The Hon. NICK XENOPHON: | think it would be fair
receive an increase in payout, but | understand that that with say that the Premier disagreed with the contents of that
be for a very small proportion of claims. That is why |etter. It was quite a striking open letter. Quite a few people—
significant cost savings were projected for the Motor The Hon. A.J. Redford interjecting:
Accident Commission for the fund. The Hon. NICK XENOPHON: Yes. The Hon. Mr

In relation to insurers in public liability and medical and Redford said—
professional negligence claims, in a sense the savings were The CHAIRMAN: | do not believe that the letter that
greater because it was an across the board reduction appeared iThe Advertiser is the subject of the committee’s
damages (a capping) for pain and suffering at the top end, artéliberations.
also those who were less seriously injured would get a The Hon. NICK XENOPHON: Thank you for reminding
substantially lesser amount for damages. Given that nomme of that, Mr Chairman. | will not be diverted. But | was
economic loss is a significant proportion of many claimsresponding to a question from the Hon. Mr Lawson. The
what do we know about that in the context of these quitegovernment has said that it wants market certainty. To which
sweeping draconian reforms? market was the government referring—the Australian market,
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the New South Wales market, the global market or the Souttelation to these schemes. You have to have a balance
Australian market? The Hon. Mr Redford has commented obbetween the income that is coming in and what is being paid
the Law Society’s indemnity scheme, and our premiums areyut. If you give rebates before an election to make yourself
as | understand it, much lower than those in other states. Tredectorally popular but you are not putting in sufficient
Hon. Mr Redford has more expertise in this than | do, andncome to cover the outgoings you will end up with unfunded
there is also the work that the he has done on voluntediabilities: it is a fact of life. | just wish to address the
organisations and insurance schemes. interjection that was made.

I know that the government is talking about global The CHAIRMAN: The interjections are out of order.
insurance and a broader market but, given that we have some The Hon. P. HOLLOWAY: Yes, they are, and it is not
practical examples of how to reduce premiums in this state—really relevant to it. The honourable member asked some
particularly the example given by the Hon. Mr Redford of thequestions about markets. The Law Society scheme, as |
Law Society’s indemnity scheme—to which market is theunderstand it, is a compulsory scheme, in the sense that the
government referring about a crisis in the market? Does thstandard members of the Law Society are all members of that
government acknowledge that you can send market signaseheme. It is also a scheme the market for which is lawyers
and that you can get advantages for consumers, in terms of South Australia. Any insurance company that tenders for
insurance premiums in the market, by doing the sorts othe business will be looking at that as one distinct, separate
things that the Law Society has done? market. On the other hand, if you were looking at the market

The Hon. R.D. Lawson interjecting: for, say, medical indemnity insurance (and | do not claim any

The Hon. NICK XENOPHON: The Hon. Mr Lawson expertise in this matter), | think it is fairly obvious that it will
has made reference to all that WorkCover has done withe a national market that you would look at.
$500 million—did you say down the gurgler? There may be sectors of the national market, but | think

The Hon. R.D. Lawson:Unfunded liabilities. you could reasonably expect that, if you were an insurer that

The Hon. NICK XENOPHON: The Hon. Mr Sneath, the was offering professional indemnity insurance to a group
Hon. Ms Schaefer, the Hon. Mr Stevens, the Hon. Mr Evansuch as medical practitioners you could either do it, as the
and | are members of the Statutory Authorities ReviewLaw Society does, to a particular market—target that
Committee, and we have heard evidence from WorkCover imarket—or you would look at it generally as a national
relation to that matter. | do not think it is fair for the Hon. market. There is nothing, really, to stop groups banding
Mr Lawson to make reference to a scheme that is quitéogether. Indeed, the government has encouraged that (as |
different. Itis a statutory scheme. There are a number of oth@utlined in some of my answers the other day), in relation to
factors to take into account with respect to WorkCoverthe local government community schemes and so on. Itis a
Indeed, it was the Hon. Mr Redford, supported by his partyery useful way of addressing the premiums for particular
and the crossbenchers, that supported a Statutory Authoritfasses of markets. What we are dealing with here, as well as
Review Committee inquiry into WorkCover. | just do not seethose specific distinct markets, is the broader question of
the relevance of WorkCover in the context of this legislation professional indemnity insurance across the country, and that

The Hon. P. HOLLOWAY: First, in relation to Work- is the one we need to address as a national market.

Cover, | could not let the opportunity go without reminding  The Hon. A.J. REDFORD: | want to correct the record
the council that there had been a significant decrease imecause | do not want it misunderstood. We all know with

premiums for that scheme just prior to— WorkCover that the premium level in terms of its total
The Hon. A.J. Redford: That's not true. Don’t make premium income has remained unchanged, despite the rebate
things up. and despite the short-term reduction in the average premium.
The CHAIRMAN: Order! The income as disclosed on a regular basis has gone up in
The Hon. P. HOLLOWAY: —the election. line with inflation, and one might assume that it has managed
The Hon. A.J. Redford interjecting: to do that because of an increase in economic activity. To say
The CHAIRMAN: Order! that its income has dropped is simply not true. The problem
The Hon. P. HOLLOWAY: | can understand why with WorkCover is that, since the day following the election
members opposite are embarrassed by it but— of this government, there has been an increase in claims
The Hon. A.J. Redford: I'm just tired of you— payouts of $20 million per quarter. | am not sure why there
The Hon. P. HOLLOWAY: No, | am tired of the has been such a significant increase from an average of
opposition misrepresenting the truth. between $60 million and $69 million to $89 million-plus in

The CHAIRMAN: Order! Honourable members will quarterly claims payouts, and maybe it has something to do
conduct themselves as members of Her Majesty’s Legislativeith what we are endeavouring to address here. That is what
Council. The Hon. Mr Redford will have an opportunity to the problem is.
speak if he disagrees with something that the minister hasto The other issue that the leader mentioned is the change
say. and the negative impact of stock markets internationally. Sure

The Hon. P. HOLLOWAY: The Hon. Angus Redford it had an impact but it was a one-off impact—it is not a
has interjected and made comments on the record, and | thirskistained impact—and the evidence that we are getting is that
that they need to be addressed. The fact is that, with respetttat is now returning. There has been an improvement in
to WorkCover, the unfunded liability increased, obviously,stock market returns and it was a blip. That is why | react
due to two factors. One is the negative stock market returngecause the government singularly does not understand this
which have affected every other insurance company investssue. | do not blame the leader because it is the minister who
ment scheme not only in this country but also through muctnas this Nero approach to WorkCover, who plays on the
of the western world. The second factor is the rebates thdiddle while it burns, who cannot give anyone any answer as
were announced by the previous government just before tte why claims payouts have increased from between
election. It comes back to the comments that | made earlied1l5 million to $20 million a quarter since he became
about sustainability. You have to have premiums at a level iminister. That is what the problem is, and | suggest that,
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when it comes up next in cabinet, the minister raise that issugrojected savings. The changes to public liability law in terms
with the minister responsible for WorkCover. He will not of the caps on damages and a reduction in the amount that
give an answer because he does not know it. would be paid overall across the board, as | understand it,

The CHAIRMAN: | want members to understand that would be even more significant.

WorkCover is not under consideration in the context of this  Can the leader indicate what information the government
bill and | ask all members to confine their remarks to the billLhas about the impact of the changes last year on public
The Hon. Mr Xenophon’s line of argument is in response tdiability claims, given what we have heard from the Motor
answers that were incomplete, and | understand what he #&ccident Commission? Is it the fact that, for public liability
doing. He is saying that he is not satisfied with the answerslaims, the changes will be even more significant in terms of
that he has received so, given all the other conventions ioost savings for insurers, given the way that the previous
committees here, | am allowing him to continue, but | pointscheme operated, in contrast to the old common law system
out to members that time is getting on and the time forfor public liability claims and the statutory scheme that
consideration of council business is shortening. | aslapplied for CTP claims? The savings will be even more
members to remember those fundamentals. significant than for CTP claims.

The Hon. NICK XENOPHON: Thank you, Mr Chair- The Hon. P. HOLLOWAY: It would be fair to say that
man. | am guided by your remarks, but thank goodness wthe changes being made to public liability, where a scale
have an upper house where we can have an exhaustiggstem is being introduced, will be significant.
committee stage. Thank goodness that in this chamber we do The Hon. NICK XENOPHON: Are they last year’s or
things differently from the other place. It has been a conveneurrent changes?
tion in this place that we have an opportunity to analyse The Hon. P. HOLLOWAY: The government would not
legislation, to look at its ramifications in the way that theintroduce them if it did not think they would have some
other place does not seem to do. impact. If they had negligible impact, there would not be

Earlier on | raised issues with respect to the Motormuch point in introducing them. In relation to the Motor
Accident Commission, issues that were directly relevant irAccident Commission scheme, there has been a points system
the context of this package of legislative changes, becauselere for a number of years and there have been a number of
year ago changes were introduced to the payouts. PayoutBanges made in recent years. | recall that during the term of
were not only capped but they were also capped on a step-btjre previous government a number of amendments were
step basis on a points scale so that the amount for less seriomsde to that particular scheme in order to limit payouts.
injuries would also be reduced significantly. My officers haveThere were additional ones made in 2002.
provided me with an extract of the Motor Accident Commis-  The honourable member quoted the CEO of the Motor
sion’s annual report for 2002-03. Accident Commission who said that the costs were

Under the heading ‘Legislative change’, the Chief$15 million per annum and that they would reduce upward
Executive Officer said, ‘During the year, two legislative pressure on rates. Even though there may be such restrictions
amendments were made that impacted on MAC and the CTén benefits in particular cases, we still need to be mindful of
Fund.’ The first one, which is not directly relevant to this the fact that the number of claims could vary and that the
debate, related to the requirement for the MAC to seek t@ayout per claim can change. If | understand the comments
achieve and maintain sufficient solvency by regulation. | willof the chief executive of the MAC, he said that the
quote directly from the Chief Executive Officer’s report so $15 million would help restrict upward pressure on the rates;
that it is in context: that is one of the factors here. It is not just a matter of trying

The second set of amendments became effective on 1 Decemd& reduce premiums to a level that is sustainable; it is also a
2002 and adjusted payments made under the points scale for pain amtter of limiting upward pressure so that we do not get more
suffering (non-economic loss) pursuant toWhiengs Act 1936 (SA).  and more people not able to pay their insurance premiums.

The adjustments were made as part of the Government’s package of Y
measures to reduce the cost of public liability claims and, from the The Hon. NICK XENOPHON: With respect, perhaps |

CTP point of view, meant that those with less serious injuries willdid not put my questions clearly enough to the Hon.
receive somewhat smaller amounts of compensation whilst thod¥lr Holloway. The system we had in place for public liability
with more significant injuries receive significantly larger payouts.claims prior to 1 December 2002 was that damages for non-

Not only does this provide greater certainty but the scheme actuaries-onomic loss were generally assessed in terms of common
have forecast that this amendment could save the CTP scheme in the Lo - - .
aw principles. The system we had in place in relation to

region of $15 million per annum. This aspect of Government polic . .
represents a significant contribution to reducing the upward pressug@mpulsory third party claims was that assessments of non-
on CTP premiums. It may also assist in achieving sufficient solvenceconomic loss were made pursuant to the Wrongs Act scale,
for the Fund. implemented in 1987. That was a zero to 60 scale, adjusted
I have a number of questions to the government in respect ébr inflation. The adjustment of the Wrongs Act scale
that. The actuaries retained by the government in relation tooncerning compulsory third party claims means that those
the CTP fund have said that there will be a significant savingwith less serious injuries—the lower points on the scale
My understanding, and | will stand corrected by the leader(perhaps the Hon. Mr Lawson could assist me), start to
is that changes for public liability claims were more radicalreceive greater benefits—than under the previous scale—at
because, with a CTP claim, those with less serious injuriearound 15 or 20 points. There were adjustments there.
were getting somewhat less or considerably less and getting In so far as public liability claims are concerned, there was
more for more serious injuries. However, in respect of thea much more significant reduction in payouts because the
public liability claims, there was an overall reduction, a moreimpact was much greater. It went from a common law system
significant reduction, of claims costs for non-economic lossfor public liability and professional and medical negligence
So, the Chief Executive Officer’s report on the Motor claims, back to a statutory points system. There was already
Accident Commission states that last year's changes madesastatutory points system for the Wrongs Act. The impact on
significant contribution to reducing the upward pressure ompublic liability claims was much greater. | would be grateful
CTP premiums to the effect of $15 million per annum inif the government could provide confirmation of that.
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The Hon. Mr Holloway made reference to the chiefreport provided information to the state and commonwealth
executive officer's report. The chief executive officer treasurers about the impact of the implementation of the Ipp
discussed savings to the CTP scheme in the region gfroposals upon insurance premiums. That is what that was
$15 million per annum. He writes: about and it has been the principal source of information on

This aspect of government policy represents a significantvhich these reforms have been devised.
contribution to reducing the upward pressure on CTP premiums. It The only other comment | wish to make concerns the point
may also assist in aChieVing sufficient SOIVenCy for the Fund. the honourable member keeps making about the Motor
The point | make is that there were changes to the CTRccident Commission. | remind him of the comments made
scheme which were not as radical in reducing payouts tby the CEO of the scheme, which he quoted himself, that the
individuals for public liability and medical and professional $15 million (or whatever it was) revenue would mitigate
negligence claims. They were much more radical than thagainst the upward pressure on insurance premiums. There
CTP changes and there were still significant savings for thare pressures arising. While there is no doubt that the changes
CTP fund. Does the government concede that the impact amade in the past year will have—because they need to have—
public liability claims, as a result of the government’s a significant impact on public liability premiums, there are
legislative changes last year, would be greater than the impastill upward pressures that must be dealt with, as the CEO of
on the CTP fund? Has the government consulted with othe Motor Accident Commission states.
requested information from the insurance industry to work The Hon. NICK XENOPHON: Just so that this aspect
out what benefits it will receive? We know from the CTP can be dealt with once and for all, has the government
fund and the actuaries that there is a degree of openness amedeived advice from the insurance industry, either from
transparency in the compulsory third party fund because dhdividual insurers or their representative body, the Insurance
its statutory obligations and, because it reports to parliamenGouncil of Australia, or some independent actuarial advice,
it is subject to scrutiny that private insurers are not. Whats to what impact and savings have resulted from the changes
assurances have private insurers given? What have they tdlat were put in place last year on public liability, profession-
the government about the potential savings under thosa negligence, and medical negligence claims? If that advice
changes of a year ago? has not been received, that is fine—I cannot pursue it any

The Hon. P. HOLLOWAY: It would be reasonable to further. However, given that the Treasurer has said in the past
say that the changes made to the public liability schemehat this set of changes is the second wave, if you like, of
given that they are introducing a statutory points system aeform there must be some idea given that the MAC has told
opposed to an unpegged scheme, would be more far-reaching what those changes will bring. Do we know anything? Do
than the types of changes that have been made to the CTRvé have any information from the insurance industry, or any
do not really know that we are achieving anything in thisother source, about the prospective savings from those
debate. Perhaps the honourable member can make his poatitanges?
clearer. As | say, it would be reasonable to expect that, yes, The Hon. P. HOLLOWAY: | am not aware of any other
those changes would be more significant. information than that to which | have referred—namely, the

The Hon. NICK XENOPHON : | will do my best to  PricewaterhouseCoopers report. That was a very comprehen-
make the point clearer. The point that | am making is that wesive report which looked at the impact of the Ipp reforms as
know that, as a result of the changes that came into forceawhole. Obviously, there are some variations in this state
year ago, there will be significant savings for the compulsonpecause there have been different approaches compared with
third party scheme. Changes implemented at the same tintlee national Ipp report. However, this comprehensive and |
for public liability claims included an overall reduction and would imagine expensive report (it would be interesting to
capping of awards—not just capping at the top end. If ther&now what it cost the commonwealth) really is the basis on
was an incremental cap in the statutory points schemayhich the changes are made. | repeat that the government is
changes would be more significant. If the underlying premis@ot aware of any additional information subsequent to that
of this legislation is about increasing premiums and a crisisnajor report.
in the insurance industry, they were given a significant The Hon. NICK XENOPHON: Will the Hon. Mr
benefit last year with those changes. Holloway be able to get a response from the Treasurer this

Surely there has been some communication between ttedternoon on whether the government intends to obtain
insurance industry and the government to say that as a resiutformation, make inquiries or ascertain the views of the
of these changes we can expect there to be a significaimsurance industry, in some form of hard actuarial data? |
reduction. The government has had its actuaries for thewould be very surprised if private insurers—the QBEs of this
compulsory third party fund giving specific details of world—would not have made some assessment of last years
projected savings. Has there been any information providechanges regarding their payouts and projected liabilities in the
by the insurance industry to this government or to Treasurynedium and longer term. Does the government intend to ask
to say that there will be some significant savings as a resuthe insurance industry to disclose what impact it says those
of the changes and capping of awards? This bill is supposethanges of last year will have on premiums, upward pres-
to be the second stage. | say itis relevant because this is sesures, downward pressures or whatever? Does it consider it
as the second tranche of these insurance changes but wetdde reasonable that those questions be asked?
not seem to have a response as to what the projected savingsThe payouts that individuals receive have been reduced.
will be for the reforms that occurred last year. Is it not reasonable for consumers, who are paying virtually

The Hon. P. HOLLOWAY: | can only repeat the the same premiums, to expect a much lower payout for
answers that | gave several days ago. This is a nation@juries? That has been accepted by this parliament, and that
scheme. The Ipp reforms are national reforms; the discussiotss been done. However, is the government going to tap the
about them have been at a national ministerial level. Thermsurers on the shoulder and say, ‘Well, what impact is this
was the Pricewaterhousecooper report to which | havgoing to have on your premiums in the longer term?’ Given
referred in considerable detail in previous answers. Thahat itis the first stage of the reforms, this is the second stage,
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I would have thought the two are interlinked. That is why Iwere scratching their heads with that example. They say that
am pursuing this line of questioning. there does not appear to be any case law that would say that
The Hon. R.D. LAWSON: The minister has already any municipal or government authority or private company
responded several times to this very same question. Mhat had control of a waterway would be responsible for a log
Chairman, you have been very generous in the time alloweffoating past on which somebody hits their head and suffers
for debate on clause 1 of this bill. There must come a time serious injury. | am not aware of any case law.
when we can proceed to other clauses. The only useful It seems that the Treasurer has given an example as a
comment | can add to what | said before is that my advice ijustification for this draconian legislation, but one that is an
that the ACCC is part of the commonwealth arrangements iabsolute furphy. Perhaps the leader may want to take that on
relation to this. We will monitor premiums and costs at sixnotice. Maybe it was a floating submerged hollow log, but my
monthly intervals. understanding is that not even in the United States, where

The Ipp recommendations were part of a commonwealtithey have a different system, would a claim like that succeed.
and state combined effort to try to deal with the situation we cannot see how a claimant would succeed in those circum-
have in relation to public liability insurance. It was based onstances.
the Price Waterhouse consultancy that provided detailed The other point has to do with snakes—not the door
information on what the impact of the changes would besnakes the government will be providing to all South
Obviously there are some variations between states, but Soytfystralians in the near future. | commend that move—
Australia has signed up with other states and theithough it raises obvious issues of risk if you trip over a
commonwealth to try to introduce these measures to deal Wi@bvernment-issued door snake and whether it would come
it and part of the arrangement is to ensure that they argnder this legislation. In the example given by the leader in
effective. The ACCC has the role of monitoring the outcomesis second reading response—and this is important in the
of these reforms at six monthly intervals. context of the underlying basis for this legislation—the

The CHAIRMAN: | am cognisant of the point made by government is saying that you cannot have claims in these
the Hon. Mr Lawson about the extended proceedings OBijtuations as it is an obvious risk. It is important to put this
clause 1. When the Hon. Mr Xenophon started out he saign notice for when we proceed after lunch. The leader said:
that he had not received _Complete answers on some matters. The answer is that a risk may be well understood by everyone,
That has been a convention we have had before. We have hagbn if it does not take a physical form. One example is the risk that,
an extensive debate on this point. The point made by the Hoif.you go bush walking in a national park, you might be bitten by a
Mir Lawson s cogent. The miniser has made (e atlemplSte, ThTe ey be o s o akes ey et o e
to satisfy your question and | do not think he will do any conspicuous or phys%/cally obeservable. Just the same, the ()j/anger is
better. If the honourable member has any other matters in ling, readily apparent to most people that it is fair to call it obvious.
with his first assertion, that is fine, otherwise we will start to
wind this up: we have had a fair go.

No-one has mentioned the title of the bill yet, but the
convention has been that we conduct our affairs this way an
| have been encouraged in the past that we have this rath

He then gave an example of a bodysurfer. | am not aware of
any case—and the Hon. Mr Lawson as a senior counsel may
lae able to assist with this—as with the floating submerged
lg'g, for example, where any authority has been held liable for

extensive debate on clause 1 and then fly through th omebody being bitten by a snake and | query whether under

remaining clauses. However, | am not confident that that wilne wordlng O.f thg legislation it would fall within the terms
happen today. | ask that we conclude the matters on which tfdf the legislation in any event. | am not aware of a national
honourable member did not get answers. Things havBark or a statutory authority, being done in the snake
changed, so we can get on with the rest of the clauses. example.

The Hon. NICK XENOPHON: Thank you, Mr Chair- The Hon. R.D. Lawson:Not yet.
man, for your guidance. To refer to specific examples given The Hon. NICK XENOPHON: The Hon. Mr Lawson
in the Hon. Mr Holloway‘s second reading response, |SayS ‘not yet, | am not sure that is a ter”bly COgent answer.
thought that it would be better to deal with it now ratherthan ~ The Hon. P. HOLLOWAY: | make a quick point that if
when we deal with the obvious risk provisions because itvhat the honourable member says is true, that this bill in
involves asking a specific question on the law. First, theeffectis restating the common law position, how can it be so
Treasurer, yesterday on the Abraham and Bevan prograrﬁ!’aconiaﬂ? That really is the point. The government does not
gave an example of the sorts of claims people should not beelieve the bill is draconian. We could be saying that we are
able to make and said, ‘But if you jump into a river you Simply restating the common law position.
should know there is an obvious risk in diving into a river.  The CHAIRMAN: My legendary patience is fast running
Diving into the Murray, for example, you may not see a logout. Does the Hon. Mr Xenophon have any other points?
floating underneath the surface, but that should not negate The Hon. NICK XENOPHON: This is important
your responsibility to understand that there is an obvious riskecause the government is saying, on both the parliamentary
that if you dive into a river you could get injured. We are record and the public record, via the media, that we need this
saying that in those instances you have to take responsibilitegislation to avoid these sort of claims. Are there cases to
for your actions.” | know that treasurers are fond of logs,this effect? It does not seem to make sense in that context,
particularly hollow logs, but here the Treasurer is talkingwhich is why | raised it. The flip side of what the Hon. Mr
about a floating log— Holloway said is: why proceed with it at all if it is not going

The Hon. P. Holloway: A submerged log. to make much difference? They say it is part of a package and

The Hon. NICK XENOPHON: A submerged log. No, the insurance industry is desperate to bring about these
it is a log floating underneath the surface—a floatingchanges. It relates to obvious risk: there are different
submerged log in the example given by the Treasurearguments interms of professional standards and negligence.
yesterday on ABC 891. In this regard | have had cause tti would be helpful if the government could provide details
speak to some of my colleagues in the legal profession whof any cases, such as the Treasurer’s example in the media
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yesterday of the floating submerged log and in relationto the The Hon. P. HOLLOWAY: There has been no discus-
issue of the snake referred to in the second reading reply afon of that at this stage. Perhaps that is because this bill has
the leader. been around for so long—it has been nearly 18 months since
The CHAIRMAN: | am sure the committee has no doubtthe process began. It is a reasonable suggestion and | will put
about the sincerity of the thoughts and the actions of the Horit to the Treasurer.
Mr Xenophon, but we are very close to redebating the issue. The Hon. A.J. REDFORD: | understand the minister has
Many of the points the honourable member is making are abl® make some inquiries of the Treasurer and | accept and
to be sustained by way of questions to particular clauses iunderstand that answer. Would the minister be able to advise
this bill, and I think that we should move towards doing that,us of what the Treasurer has in mind in relation to that; and
because it has now reached the point where we are redebatigguld he give us some indication as to when we will know?
the bill on many of these issues. | take the point that some of The Hon. P. HOLLOWAY: | think the point was that the
them have occurred since the second reading stage, but itTseasurer does not have anything in mind. This bill will not
now reaching the point where the honourable member ibe made law for at least several months, but perhaps that is
trying to redebate the issue. something that could be considered when the Treasurer
The questions the honourable member asks may beandles this bill in the other place. Perhaps that question
relevant and pertinent to some of the clauses in the bill, bugould be asked of the Treasurer at that stage next year.
I think the honourable member should make those points The Hon. A.J. REDFORD: There may well be a need for
when we are discussing the relevant clause. It is time w&ome seminars and programs to be conducted for the legal
started to work our way through the clauses. The committerofession. This brings in some complexities and some issues
has been extremely tolerant. As | say, | understand théhat they probably have not dealt with in the past, and they
sincerity of the honourable member in respect of the quegare at the front line of advising people as to whether or not
tions he is asking, but we have to revert to the formathey can make a claim. The making of a claim in a court is
structure of the committee and proceed it clause by clause? serious step indeed, and having a well-informed legal
The Hon. P. HOLLOWAY: Perhaps if | can close this Professionwould assist. That is one general comment | make
off and, hopefully, that will be the end of it. | will give three to the minister. _
examples of where the law of negligence has arguably gone The Hon. P. HOLLOWAY: The suggestion from the
too far. First of all, Nagle v Rottnest Island Tourist Authority honourable member seems reasonable. Obviously what one
(1993). A tourist authority was legally liable because a visitorMight actually advise would depend on the ultimate form in
dived head first into shallow water and struck a rock. Thevhich this bill passes the parliament. N
basis of the claim was that the authority should have putup The Hon. NICK XENOPHON: Can the minister at least
a warning sign. Secondly, The Municipality of Waverley v et an indication from the government as to whether it is
Bloom (1999) in which a local council was liable because &lanning something down that path in terms of public
body surfer was struck by a surfboard whilst surfing betweegducation such as the sorts of things raised by the Hon.
the flags. The lifeguards were in breach of their duty to keer Redford? Can we get some indication later today whether
board riders out of the flagged area. Thirdly, Mount IsaVe Will be going down that path once this bill is passed in
Basketball Association v Anderson (1997) in which a playevhatever form? _ _
acting temporarily as a referee tripped over while running The Hon. P. HOLLOWAY: | will try to provide what
backwards across the court. The association was liable for ntformation | can.

warning her that it was dangerous to run backwards. The Hon. R.D. LAWSON: Will the government consider
Clause passed. subsidising the Law Society in the seminar which it is
Clause 2 holding on 10 February and at which the Hon. Nick

The Hon. A.J. REDFORD: Clause 2 provides that the i;leengiﬁgon is chairing the session to explain the provisions of

Ieglslatlon. will come into operation ona day to be flxeq by The Hon. P. HOLLOWAY:
proclamation. Can the government give me any indication
to when that is likely to be?

The Hon. P. HOLLOWAY: Assuming we pass this bill Clauses 3 to 7 passed
today, it has to go before the lower house— Clause 8. '

The Hon. A.J. REDFORD: No; how long after it is  The Hon. A.J. REDFORD: | have a series of questions
passed? | know the minister cannot predict how long this will, 4 | think it would be easier for everyone if we move down
take. . ) the page. If | get ahead of any other member who has
~ The Hon. P. HOLLOWAY: The only advice | can give questions, just stop me. | do not have any questions in
is the government certainly has no plans to delay the progeation to page 4 concerning the definition of ‘accident’ or
lamation of this legislation for any longer than it has to after‘consequential mental harm’, but | do have a question in
the bill is passed by parliament. relation to the consumer price index. What other options were

The Hon. A.J. REDFORD: Is any preparatory work considered in relation to the consumer price index? Consumer
required before proclamation of the legislation and its comingyrice indexes vary all over the place and are different from
into effect? state to state. You can have a consumer price index that is

The Hon. P. HOLLOWAY: My advice is that we are not directed at housing costs or living costs. If you are looking
aware of any preparatory work that has to be done that hasgt cases such as this, particularly in personal injuries cases,
not already been done. medical costs are probably increasing at a rate double that of

The Hon. A.J. REDFORD: Will the government be inflation. My concern is that in assessing future medical costs
engaging in any public education or publicity program inusing that definition would adversely affect victims who have
relation to the impact of this legislation at any stage, whethelegitimately made a claim under this act or under the common
it be before it is proclaimed or after? law. | think the minister understands my question.

a2 | am sure that the Treasurer
does not like any form of subsidies.
Clause passed.
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The Hon. P. HOLLOWAY: This clause is one of a the bill provides the restraints in relation to mental impair-
number in the bill which are really just a rearrangement ofment.
existing provisions in the law. My advice is that this defini- ~ The Hon. NICK XENOPHON: So, itis not intended that
tion has not been considered as part of the bill. there is a threshold requirement given by the wording of the

The Hon. A.J. REDFORD: | understand and accept the definition thgt it needs to be permanent for a claim to be
answer the minister has given. When you are assessing futu@8sessed. | just wanted to be reassured on that.
medical expense—that is, if you have a plaintiff who has a  The Hon. P. HOLLOWAY: There is no implication of
need for sustained future medical treatment—my understan@&rmanency in the definition.
ing is that, in making that assessment, this definition of Clause passed.
consumer price index is a relevant definition. Given that Clause 9.
medical costs are increasing at about double the rate of the The Hon. NICK XENOPHON: In terms of the applica-
definition set out in this bill, might there be a more appropri-tion of this legislation, clause 9, in part, provides:
ate definition of CPI in relation to that specific issue? This (3) This Act does not derogate from the Recreational Services
clause provides: (4) Ths Act doss ot aftbet a ight fon under th

. . IS ACt does not altect a rig 0 compensation under the

roups ndex for Adelaide) published by the Austiaian Staiaigan  Workers Rehabiltation and Compensaion Act 1986,
under the Census and Statistics Act 1905 (Cwth); In respect of the Recreational Services (Limitation of
I have no issue about that when you are assessing future losigbility) Act 2002, are the codes of practice that were
of income. However, when you are assessing future losses 8pticipated or mooted in relation to that act in place? In the

expense for medical expenses, that would significantly ang@Psence of any such codes, does it mean that this act applies?
adversely affect victims in those circumstances. I am just trying to understand the interaction between the two

The Hon. P. HOLLOWAY: | can only say that | Inthecontextofthe overall billand in this clause in particu-

understand the honourable member’s point. That matter w ar . o o
not really addressed in relation to this bill. It is essentially a1 "€ Hon. P. HOLLOWAY: This is a general provision
repeat. CP| refers to the indexation of the damages for norj’@t @pplies across the board. The Recreational Services
economic loss. So it is the points scale. That is what is bein§-IMitation of Liability) Act will have the limited application
adjusted. It is probably not strictly relevant to the point the fapplying only where a code 'S. in place. . .
honourable member is making in relation to medical costs, 1€ Hon- NICK XENOPHON: If the code is not in
This is indexation of the points scale for non-economic |Ossplace, this bill applies in the context of obvious risk, other
The Hon. NICK XENOPHON: To what extent does the Standards and other amendments. Is that the case?
definition of ‘contributory negligence’ compare to definitions ft'{]he :?Or]u P.HOLLOWAY: That is my understanding
in other legislation? Is it based on a uniform national® C? situation. d
definition of ‘contributory negligence’ in the context of the ause passed.
government's approach? Clauses 10 to 19 passed.
The Hon. P. HOLLOWAY: My advice is that this  clause 20. . _
definition is one that parliamentary counsel has devised. Ifthe The Hon. NICK XENOPHON: - Section 20(2) of the
honourable member is aware of any other definitions, we will/"ONgs Act currehtly provides:
have a look. At this stage, we are not sure that there are any. In e;(efy ZUtChtﬁCt'_On the counlr:_ma¥ give SU%h ddaf?ﬁg[!e?has it thti_nkS
e ) . roportioned to the Injury resulting fTrom suc eal 0 the parties
The Hon. NICK XENOPHON: "Mental harm’is defined  rogpecively for whom and for whose benefit the action is brought.
as ‘impairment of a person’s mental condition’. Having .
practised in the past extensively dealing with these sorts df'2use 20(2) provides:
claims, both in the workers compensation jurisdiction and at  In every such action, the court may, subject to this Act, give such
common law, does impairment of a person’s mental conditio§@mages as it thinks proportioned to the harm resulting from the
mean that in the assessment of damages it must be a per %’c}th to ttr)le pames respectively for whom and for whose benefit the
. . . X 10N IS Drou .
nent impairment? A person might suffer from post-traumatic U9 _ L _
stress disorder and might have a terrible time of it but afte}Vill the minister explain the distinction and the |m.pac't) on
a couple of years could be fully recovered, and there is n§2ims, if any, for these sorts of wrongful death claims?
|0nger any further |mpa|rment as Such The H0n. P. HOLLOWAY ThlS Clause ClaI’IerS that any
Does that mean that that person would be precluded frofgssessment of_ a death claim is also _subjec_t to the same cap.
claiming for those two years that they were basically out of ©7 €xample, if someone were seriously injured, the cap
action because of a serious post-traumatic stress disorder?{puld apply. This amendment makes it clear that the
is an issue that you raised in the context of the formef€pendants of the person killed are also subject to that same
government changing workers compensation regulation witf@P- . .
respect to section 43 lump sum payouts under the Worker]s:I The Hon. NICK XENOPHON: Does that mean that, in

Compensation and Rehabilitation Act in the context of whaL e context of the changes that came into effect on 1 Decem-
the threshold was or when you could claim. In other wordsPer 1ast year, the cap does not apply for those claims, unless

does the definition of ‘mental harm’ mean that, in order tothis clause is enacted?

claim, you may be unable to claim if it is not a permanent _ The Hon. P.HOLLOWAY: Yes; itis simply to make the
condition at the time that your claim is determined by theSituation quite clear. It is ambiguous, but this amendment
court? makes it crystal clear.

The Hon. P. HOLLOWAY: My advice is that an Clause passed.
impairment can be either permanent or temporary. With this Clauses 21 to 26 passed.
new definition, there is no time restriction on it. Clause 32 of =~ Progress reported; committee to sit again.
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[Stting suspended from 1 to 2.15 p.m.]

AUDITOR-GENERAL'S REPORT,
SUPPLEMENTARY

The PRESIDENT: | lay on the table the supplementary

report of the Auditor-General 2002-03 concerning informa-Safer Roads program

tion and communications technology, future directions
management and control.

PAPERS TABLED

The following papers were laid on the table:
By the President—

Reports, 2002-03—

City of Unley

Clare and Gilbert Valleys Council

District Councils—
Le Hunte
Mount Gambier

By the Minister for Aboriginal Affairs and Reconciliation
(Hon. T.G. Roberts)—

Reports, 2002-03—
Barossa Area Health Services Inc
Central Eyre Peninsula Soil Conservation Board
Industrial Relations Advisory Committee
Industrial Relations Commission—ordered to be
printed
Mining and Quarrying Occupational Health and Safety
Committee
Occupational Health, Safety and Welfare Advisory
Committee
The Department of Water, land and Biodiversity
Conservation
TransAdelaide—Replacement Pages
WorkCover Corporation SA—ordered to be printed
Industrial Relations Advisory Committee—Report,
2001-02
Interim Operation of the City of Onkaparinga Local
Heritage (Willunga) and the City of Onkaparinga Local
Heritage (Noarlunga) Plan Amendments
Interim Operation of the City of Victor Harbor Local
Heritage Plan Amendment Report.

QUESTIONS ON NOTICE
The PRESIDENT: | direct that written answers to

guestions on notice Nos 191 and 256 of the last session af
the following question on notice of this session be distributeqJer

and printed irHansard: No. 92.

TRANSPORTSA, INVESTING PROGRAM

191. (Second sessiofjhe Hon. DIANA LAIDLAW:

1. What is the budget for Transport SA's investing program in
2002-03 compared to the previous year?

2. What is the year to date progress in terms of budget estimates

in relation to each project in this program this financial year.
The Hon. T.G. ROBERTS:

1.
announced a total transport capital works investing budget fo
2002-03 of $134.2 million. This compares with a figure for 2001-02
of $137.1 million, as stated in the State Budget Papers.

| advise the honourable member that the Government

Transport SAs Investing Program for 2002-03
Year to date
expenditure

at 2002-03
31/1/2003  budget
Investing program $'000 $'000
Major Works
State Black Spot program 265 3500
‘Shoulder Sealing program 1051 5100
Overtaking Lanes program 2183 6 000
Programmed Safety Works 1622 3277
Other Safer Roads Program Projects
(Wallaroo-Pt Wakefield, Lincoln Hwy,
Road Safety Audit Response) 1194 2600
Adelaide Better Roads program
(Torrens Road) 3583 5000
Bus Replacement program 6321 9670
Commercial Road, Noarlunga 1395 3550
DRIVERS replacement 387 1167
Mawson Lakes Development program 211 1500
City West Connector 214 3900
Metropolitan Traffic Management Works
program (Bus Priority Lanes) 327 1750
National Highways Program—
Major Works 9558 23050
Port River Expressway 8700 19 410
South East Rail 0 10000
Southern Expressway 2613 1500
Unkerbed Urban Arterial Roads program 175 1991
Unsealed Rural Arterial Roads program 1179 2828
West Lakes Revetment 763 1243
Other 2435 0
Total Major Works 44 175 107 036
Minor Works
State Road Minor Works 6 558 18 658
National Highways Minor Works 1617 4470
Federally Funded Black Spots 1711 3490
Marine Minor Works 8 562
Total Minor Works 9 894 27 180
Total Investing Program 54 070 134 216

PUBLIC TRANSPORT, SUBSIDIES

256. (Second sessiorfjhe Hon. SANDRA KANCK:

1. What was the total cost of subsidies for public transport in
metropolitan Adelaide?

2. What was the total cost of subsidies for public transport in
other areas of South Australia?

3. What was the per capita cost of public transport subsidies for
metropolitan Adelaide?
4. What was the per capita cost of public transport subsidies for
er areas of South Australia?
5. What was the total cost of public transport subsidies and the
capita cost of subsidies for:

(&  Mount Gambier;

(b)  Millicent;

(c) Naracoorte;

(d) Kadina;

(e) Whyalla;

® Strathalbyn;

(@) Lobethal;

(h)  Port Augusta;

0] Port Pirie;

0] Port Lincoln;

(k)  Renmark;

0] Barossa Valley;

(m)  Yorketown; and
r (n) Berri?

The Hon. T.G. ROBERTS: The type of Government assistance
provided in regional areas is quite different to metropolitan Adelaide.

The investing budget for 2002-03 was subsequently reduced talso, the nature of transport services is that they are not always
$125.962 million due to deferral of $10.0 million relating to the exclusive to one area of the State. For these reasons, it is extremely
South East Rail Project and additional expenditure on works foifficult to make a direct comparison between metropolitan and re-
which external revenue was received. gional South Australia.

2. Inrelation to the status of each project on the program, I refer  The type of Government support in regional areas varies and may
the honourable member to 2003-04 Budget Paper 4, Volume 3 pagéxclude direct subsidy, operating grants, or reimbursement for
10.25 and 10.26. concession fares. The different types of services are as follows:
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1. Regional Route Services—predominantly the bus services 5. Will the Minister provide details about the training provided
between major regional centres and Adelaide. to DIMIA Officers and persons employed by the detention service'’s
2. Community Passenger Networks (CPNs)—based aroungrovider as agreed to in section 12.1 of the MOU between DIMIA
regional areas, CPNs facilitate and provide access to transpognd DHS?
particularly for transport disadvantaged people. The Hon. T.G. ROBERTS: ) )
3. Provincial City Bus Services—the regional city equivalents 1. The Department of Human Services (DHS) is party to two
of Adelaide’s public transport system. They operate in Port PirieMemorandum of Understandings (MOU) with the Commonwealth
Port Augusta, Whyalla, Port Lincoln, Mount Gambier and Governmentin rel_atlon to p(_eople in immigration de_tentlon. The first
Murray Bridge. MOU relates to child protection notifications and child welfare issues
4. "Country Taxi Services—licensed by the local Council in Pertaining to children in immigration detention in South Australia,

a regional area or operating as non-metropolitan hire car§igned on 6 December 2001. . L
accredited by the Passenger Transport Board. The second MOU relates to unaccompanied humanitarian minors

5. Tour and Charter Services—numerous small bus comho have been in immigration detention but who have since been
panies provide charter services in regional areas. Many arglocated into the community on a temporary protection visa. This

contracted to the Department of Education and Children'sVas Signed in November 2002. . , .
Services (DECS) or private schools to provide school bus . The Department of Education and Children’s Services (DECS)
services. signed a Memorandum of Understanding in December 2002 to

6. Department of Education and Children’s Services (DECS rovide access for children detained in immigration detention in
school bus fleet—controlled and operated by DECS to provid outh Australia to education in South Australian Government
school buses in regional areas. schools. .

SO : 2. (a), (b), (c). The MOU'’s will be tabled on 2 December 2003.
trav7é| c[())?t):lirg::qlﬁgtir?é gggg?r?msoedr;/{%ensfofg(;\ggﬁtsspig%m%?gﬁr 3. Atotal of 41 child protection notifications classified as Tier
remote areas through the Patient Assistance Transport Scher%%and involving 64 children have been made to DHS since the

8. Remote Air Services Subsidy—serves people in remot%oggllng of the Baxter Immigration Detention Centre in September

outback South Australia. . . 4. There have been no child protection notifications classified
9. Community services—Councils and other providersag Tier 1 since September 2002
provide community buses and other forms of transport in some ™ g Training in the one-day. module of Mandated Notifier
areas. Training was provided by FAYS staff at Baxter to fourteen new
For the year 2002: o _ detention centre staff in July 2003.
1. For the financial year 2001-002 the contribution to public  The training enabled staff to recognise possible cases of abuse
transportin metropolitan Adelaide was approximately $182 million.and the circumstances under which staff may intervene in family life
This includes the subsidy to Adelaide Metro bus, train and tranwhen there are reasonable grounds to believe that a child is at risk
public transport services. It does not include other forms of subsidgf abuse or neglect, to be familiar with reporting and notification
for passenger transport, like the subsidy provided to people witprocedures and understanding their role as mandated notifiers under
disabilities through the South Australian Transport Subsidy Schemghe Children’s Protection Act.
(SATSS). Several detention centre staff have also received 3-day Train the
2. Different agencies contribute to supporting passengeTrainer Mandated Notifier training which enables detention centre
transport in regional South Australia. Some of the agencies progranssaff to provide ongoing mandated notifier training to new staff. This
are not split between regional and metropolitan areas. Accordinglyraining was held in Adelaide in August and October 2002. To date,
it is not possible to provide an exact figure for the total cost often staff have received this training, although it is understood that
Government subsidy. However, an estimate based on the 2001-@&ly five still remain in employment at Baxter.
financial year is: Other training has occurred as required on a case by case basis,
Department of Transport and Urban Planning—$7.1 million  providing staff with skills to provide appropriate care and protection
Department of Education and Children’s Services (DECS)—for children in detention and to assist families to carry out their

$22 million responsibilities to care for and protect their children.
Patient Assisted Transport Scheme, Department of Human
Services—$3.1 million PRINTING COMMITTEE

3. and 4. Given the different types of subsidy for people in re-
gional South Australia and people in metropolitan Adelaide, 2 The Hon. R.K. SNEATH: | bring up the first report of

reliable direct comparison is not available. ; B .
5. The subsidies are applied to many different types of service%he committee 2003-04 and move:

and these services travel between different regions. Accordingly it That the report be adopted.
is not possible to provide meaningful data on the level of subsidy by  notion carried
specific region as requested above. ’

MEMORANDUMS OF UNDERSTANDING CRAIGMORE HIGH SCHOOL

92. The Hon. KATE REYNOLDS: The Hon. P. HOLLOWAY (Minister for Agriculture,

1. How many Memorandum of Understandings (MOU) are inFood and Fisheries):l table a ministerial statement about

existence between the Department of Human Services (DHS), or a@raigmore High School made today by the Minister for
other South Australian Government agency, in relation to th ; ; ) ;

provision of health services, dental services, correctional service ,ducatlon and Children’s Services.

counselling services and any other services provided to people in

immigration detention in South Australia? NATIONAL LIVESTOCK IDENTIFICATION
2. (a) Will the Minister, or any other relevant Minister, Table SCHEME
these MOU's in the Parliament;
(b) If so, when; and The Hon. P. HOLLOWAY (Minister for Agriculture,
(c) If not, why not? Food and Fisheries):| seek leave to make a ministerial

3. How many Tier 1, Tier 2 or Tier 3 child protection notifi- ; i i ot
cations have been made to the DHS since the opening of the BaxtgFatemem on the National Livestock Identification Scheme.

Immigration Detention Centre in September 2002 in accordance with -€ave granted. )
the MOU between the Department of Immigration and Multicultural ~ The Hon. P. HOLLOWAY: | undertook to obtain further

and Indigenous Affairs (DIMIA) and the DHS relating to Child Pro- information in response to a question from the Hon. Caroline
tecﬂonk’?'o‘iv“f'ﬁg:%”iv ér‘i?tir?héltdagﬁ’lgr:(teslSr?;\(/f?been eceived fronSChaefer on 2 December regarding the National Livestock
DIMIA since September 2002 in relation to action taken regardin dentification Schgme (NLIS).' The honpurable member
Tier 1 notifications as per section 8.6 of the MOU between DIMIA fequested that | bring back this information as a matter of
and DHS? priority and | am pleased to do so.
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With regard to exemptions for NLIS tags for South
Australian cattle producers, the South Australian NLIS QUESTION TIME

implementation working group has recommended that bobby

calves (calves under six weeks of age), consigned for ICT CONTRACT

slaughter only, be identified with a bobby calf ear tag. There .

has been some discussion of the possibility of having 1he Hon. R.I. LUCAS (Leader of the Opposition): |
exemptions until 2010 for large lines of breeding cattle (oveP€€k leave to make a brief explanation before asking the
20 head in a consignment) being consigned from property dpinister rep,resentlng the Treasurer a question about the
birth direct to abattoir provided they are identified with a90vernments ICT contract.

transaction tag as suggested in the economic impact study. Leave granted.
The Hon. R.I. LUCAS: Members would be aware that
the Auditor-General raised concerns about potential conflicts
This week, a request was made by a South Australiagf interest with senior public servants involved in the
abattoir operator to the working group that this type ofgovernment’s procurement process for the ICT contracts.
exemption be put in place for all interstate cattle consignedhere have been a number of questions raised publicly in
direct to slaughter from the property of birth. The issue ofpoth houses about the conflict of interest issue. | am advised
low-risk cattle being consigned direct to slaughter will bethat the Economic and Finance Committee has now agreed
discussed by the working group when it next meets ono have the Auditor-General present evidence to the commit-
12 December. tee in relation to potential conflicts of interest of senior public
servants involved in the process.
: . PR . The government has already taken some key decisions
In October, the Primary Industries Ministerial Council bout the ICT contract regarding how it is to be packaged, or

(PIMC) agreed to an extension of the deadline for the start of;.

the implementation of NLIS to 1 July 2005 for Queenslanddivided up and repackaged rather than being a single

the Northern Territory and Western Australia. The otheiPutsourced whole of government contract. There are some

states have agreed to begin implementation by 1 July 200£°MPanies and lobbyists who are already happy with that

In Queensland, the Northern Territory and Western Australi ,over_nment decision, but the_re aré some companies and
it is mandatory for the producer to consign cattle with a0PRYiSts who are unhappy with the decision. | have been
wayhbill and they must be branded. With the implementatior‘i"wlvIseci that. a key steering committee of senior PUbI'C
of NLIS, cattle in the states and the Northern Territory will §ervants, which is advising the government on this issue,

be required to have some form of identification, whether i%ldUdes the Under Treasurer, Mr Jim Wright; the head of the

be a brand, earmark, transaction tag or NLIS tag. In each gfePartment of Premier and Cabinet, Mr Warren McCann; the
these jurisdictions there are some existing exemptions. [[prMer commissioner for public employment, Mr Paul Case,
Queensland, an exemption from tail-tagging currently exist ho is now CEO of D.A!S’ and, atone stage, Mr Bill Cossey,
for a line of 22 or more cattle of the same sex when con!'o™M the Courts Adr_mnlstratlon Authority, aIFhough | am not
signed direct from property of origin to abattoir. These cattle>U'® Whether he still serves on that committee. The project
are consigned on a weight and grade basis and are requirglfec'[Or IS , Mr Andrew Mills .from DAIS e}nd the
to be maintained as a segregated group until slaughter, thgoVernment's ongoing consuiltant is Mr lan Kowalick, but the
maintaining the integrity of the identity of the animals. This €y committee comprises Mr Wright, Mr Case, MrMcCann,
is to continue after the implementation of NLIS. and possibly Mr Cossey. N
My colleague the Hon. Dorothy Kotz asked minister
Weatherill a question about this particular issue, and in
With the introduction of NLIS in Western Australia, cattle November minister Weatherill said:

consigned from property of birth direct to slaughter or to live  \ve are in the process of addressing that very issue [that is, the
export will be required to be identified with a transaction tagissue of conflicts of interest] by having a particular body of work
(preferably a transaction ear tag) bearing the identificatiomhich will ensure that those people who are intimately involved in
code of the property of birth. These cattle must also be eithdpe procurement decision do not have a conflict of interest; and those
branded or earmarked, consigned with a waybill and main: °PS aré being taken.
tained as a segregated group until slaughter. For other typd&e other issue that | place on the record is that some concern
of movements (property to property or property to saleyardas been expressed to me that the government has decided not
cattle will be required to be identified with an NLIS device. (0 take any other legal advice than that available through
In the case of cattle entering South Australia, the animal§rown law. Without wishing to be critical of crown law and
must be identified in the same manner as South Australiaits individual officers, concerns have been expressed about
born and raised cattle. However, some exemptions have be#iir capacity to manage and compete against the legion of
granted for specific low-risk cattle consigned direct tolawyers that major national and international companies will
slaughter. There are expectations that this practice wiline up against them during the coming procurement process.
continue. However, in order to maintain the integrity of theMy questions are:
whole of life identification process, these exemptions willbe 1. Does the Treasurer now agree with the statement of
kept to a minimum and will be of the shortest possible termminister Weatherill when he said, ‘The government will
South Australia will take the lead in facilitating negotiations ensure that those people who are intimately involved in the
to bring all Australian jurisdictions to a point of agreementprocurement decision do not have a conflict of interest; and
as soon as possible. To achieve this national consensus, fi@se steps are being taken'?
chair of the South Australian NLIS Implementation Working 2. Is the government convinced that it does not require
Group is planning a meeting of the chairs of all other statany additional legal assistance to protect the taxpayers’
and territory implementation working groups early in the newinterest in relation to the coming procurement process over
yeatr. and above the legal expertise available through crown law?
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3. Canthe Treasurer assure the parliament that one of tlgeneral meeting were endorsed as nominations by the
senior public servants, about which the Auditor-General hasommunities as representatives of the APY council or board.
raised questions and concerns, is not in fact the Undefhe situation at this election is that a motion will be put to
Treasurer, Mr Jim Wright, who is a member of the keythat annual general meeting to re-elect those nominated
steering committee advising the minister and the governmemteople. That will be put in the same way as any other motion

on these issues? would be put in relation to delegates being elected. In this
The Hon. P. HOLLOWAY (Minister for Agriculture, case there have been some resignations or some individuals
Food and Fisheries):| will refer those questions to the not elected at the last AGM will be running as fresh delegates
Treasurer and bring back a reply. due to resignations from within those communities.
In the main the basic make-up of the APY executive that
ANANGU PITJANTIATIARA EXECUTIVE BOARD is being considered by the annual general meeting for roll-

. over are the same people. | have said in this place before that
The Hon. R.D. LAWSON: | seek leave to make a brief goyernance on the lands at the moment is such that they have
explanation before asking the Minister for Aboriginal Affairs g engage our governance. We have to change our govern-
and Reconciliation a question about the Anangu Pitjantjatjiargnce, and we have done that to try to simplify the methods of
Executive Board. delivery, particularly human services, within the APY lands.
Leave granted. ) Certainly, we have tried to engage the APY executive in
The Hon. R.D. LAWSON: On 10 November, inresponse 3 more receptive method of dealing with both commonwealth
to a question | asked concerning the lengths of terms odnd state funding bodies. One of the real problems that not
members of the AP Executive Board, the minister indicateq)my the APY executive has but also the other land manage-
that the government had received a request that the curregfent and human service management bodies within our
executive be rolled over for a three year term. The ministefemote communities is the myriad of departments, funding
informed the Legislative Council that, in the government'syegimes and applications they have to go through in dealing
view, that was not possible and that it was necessary tgjith some of the issues on a daily basis. It is no secret that |
comply with the terms of the legislation, which stipulate thatpaye encouraged a more simplified but more effective way
members of the executive board and the chair hold office fop¢ dealing with funding regimes within the lands.
one year. The minister said: | have also tried to find a more responsive way for
We have indicated to the APY executive that it would have togovernment to work in partnership with APY, so that we are
face an election at its annual meeting and it is my understanding thalh|e to measure the results of the funding regimes going into
the decision has been made to that effect. . those programs so that it is not a one-way ticket; that is,
The minister made clear that that was the view of theyovernments put forward their funding regimes and exec-
government. | have now been furnished with a copy of theytives in remote regions accept those responsibilities for the
notice convening the annual general meeting of AP, to b@elivery of those programs but then go away and put them in
held at Umuwa on the 15th of this month. That agendg)|ace on their own. That is not the way in which this govern-
includes nine items, none of which is the election of officement is dealing with this matter. We have made an appeal to
bearers and executive or a chair. The notice is signed by Mpe opposition to support that as a way forward and to change
Gary Lewis. | have received a communication from the landghe way we deal with remote and regional communities, in

in the following terms: some cases, to ensure that the moneys that are expended by

Traditional owners and elders want to know why there is noATSIC and the state and commonwealth governments reach
election for the executive and the chairman. their targets and we are able to measure change, because, in
My questions are as follows: the past, those funds have not hit the target.

1. Is it true, as has been reported, that the minister has We still have the worst possible health conditions for
given tacit approval to the course of action proposed by théboriginal people in remote communities. All members
executive? would be ashamed if they were to visit the communities and

2. If not, what steps will the minister take to communicatesee what is happening. We do not have poverty in those
to the convener of the meeting that the act requires annuabmmunities: we have extreme poverty—abject poverty. We
elections of office bearers and the chairman? are trying to change that. In relation to the annual elections,

The Hon. T.G. ROBERTS (Minister for Aboriginal is it true that | have given tacit approval to the method of
Affairs and Reconciliation): | thank the honourable member election? How those delegates and the chairman are elected
for his questions. Itis true that | indicated to parliament thais APY’s business, as long as it conforms with the require-
an election would have to be held for the office bearers foments of the act, which is my role and function.
the AP executive in accordance with the act and with my role | have been told that an item on the agenda will deal with
as minister with responsibility for the act. The role of thethe endorsement of the delegates who have been elected at a
executive in relation to the changes that have taken place @ommunity level and that it will be for a further two years (as
the lands in relation to governance is in the hands of the APdecided by the APY executive at general meetings during the
executive. How it deals with that change is up to it and noyear); and that those issues have been discussed at a
up to the government. We do not want to be in a position otommunity level and endorsed by many of the communities.
looking over the APY executive’s shoulder all the time in | am not saying that all communities have agreed with it, but,
relation to how it conducts its business in between annuah the main, it appears that there will be a general consensus.
general meetings. That meeting has not been held yet.

The last annual general meeting held was based on a We are not sure what the final proposal will be in relation
formula put together by a consultant, Chris Marshall, whao how that motion is put, so we will be watching carefully.
choose the method of having nominations from 16 communiThe government will have representatives at the meeting and
ties to represent the APY executive and then the APYwe will do an assessment, as we did after the elections last
executive electing its chair. Those delegates at the last annugar, to ensure that the intention of the act and the definitions
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within the act are upheld as far as our responsibilities are  The Hon. T.G. ROBERTS: It doesn't say how. The
concerned. What | am saying is that we will also be encouragannual election—

ing the APY to change its method of governance so that An honourable member interjecting:

perhaps this will be the last election in which the elected The Hon. T.G. ROBERTS: The indicated flier of which
bodies are formed in this way. We are talking with the APYthe honourable member obviously has a copy says that there
executive and local government bodies to try to have a fornyill be an annual general meeting, which is in line with the

of local governance in those regions. That will be byact, and there will be elections for office holders—
agreement: we will not be forcing that on those Aboriginal  an honourable member interjecting:

communjties but will be'talking to them. The Hon. T.G. ROBERTS: I'm saying it—and the
We will be encouraging them to pick up a form of local . 5iman at that meeting. The method by which they do that

governance which takes them away from the inadequacies gy pe getermined by the meeting, as it always is. There will
the actwe are now policing, thatis, the act that was drawn UBg gpservers from crown law, from the state government's
in 1981 that had land management as the key feature in it a&ﬁirspective, to make sure that the government's position on
very little reference to human_ services. We are trying tqy,q legislation is protected and adhered to, and we will make

separate human services from infrastructure services to try 9, ,<sessment after the meeting as to the way in which the

put the emphasis back on human services so that healifye qtion il be held. That will be in the hands of the meeting.
education, housing and the issues associated with better

lifestyle in that community are features of any new govern-  the Hon. R.D. LAWSON: As a further supplementary
ance. We want to arrange our governance such that we c@flestion, will the minister ensure that an officer of the State

get it by agreement. Electoral Office is present at this year's annual general
meeting, as there was last year?
DISTINGUISHED VISITORS The Hon. T.G. ROBERTS: Itis not my role to dictate to

the APY how they conduct their elections. They can invite

to the presence today of a delegation of the staff from thgqmebody_from the Electoral Commission, 'r]: th_at |_s_the||r
Viethamese National Assembly, who are being hosted by th/!Sh: Thatis our preference but, if there are other individuals
Adelaide TAFE as part of an education program, and they ar\é’hO have experience in monitoring .electlons,. that may be the
being sponsored by the Education Officer, Penny Cavanagh 0c¢5S that is adopted. | am not privy to the intentions of the
| am sure honourable members will all join me in welcoming PY.

our guests to our parliament, and we hope the experience i As | have said, our only consideration is that the method
educational. of election is such that it conforms with the act and that the

majority position is clear cut, that is, 50 per cent plus one.

ANANGU PITJANTIATIARA EXECUTIVE BOARD Whichever group is succ_essful, | certainly will engage the
new executive very early in the new year to put together the

The Hon. R.D. LAWSON: As a supplementary question: Programs that we have announced and funded. We will be
given that the Premier informed a delegation from thevorking closely with the new executive to ensure that the
APY Executive on its recent visit to Adelaide that the boardfunding streams are put in to deal with petrol sniffing, alcohol
should go to the forthcoming annual general meeting for re@nd drug abuse, as well as funding streams for the nutrition
election, and given that the minister has today indicated thad store programs, and we will ensure that they are working
he is aware that the proposal is that at the meeting thog@operly. The method of election is not prescribed in the
elected will be endorsed for a further two years, will theleglslatlor_]. Ce_rtamly, there are guidelines, and certain aspects
minister communicate with the convenor of the meeting tha®f the legislation must be adhered to, and we will watch that.
the act requires election, not endorsement, for one year, not
two years? ELECTRICITY SUPPLY

The Hon. T.G. ROBERTS (Minister for Aboriginal )
Affairs and Reconciliation): As | have said, there is anitem 1 1€ Hon. CAROLINE SCHAEFER: | seek leave to

on the agenda that is indicative of the re-election of thosd'@ke a brief explanation before asking the Minister for
delegates who were nominated and elected at a communiﬁﬂ“cunure' Food and Fisheries a question about electricity

level as representatives of their community. The intention of''C€S-

the AP board is to endorse those delegates, the same as was-eave granted.

done in the last election on the AP lands when they first The Hon. CAROLINE SCHAEFER: Yesterday, in

changed their method of electing their community delegategeference to a select committee motion, the minister said:

After the proposals have been put, we will be looking atthe  The root cause of why South Australian consumers may pay

way in which the rollover position is put. It is quite possible more for power is the Liberal party’s privatisation of this state’s

for any group to put up a motion that opposes the generdlectricity assets.

principles inherent in the motion being put by the executive My questions are:

If that happens, there will be a general election. If thatis what 1. In the light of these comments, how does the minister

the AP wants, it is in the hands of the meeting. | will notreconcile his statement with that made in the Standard and

dictate nor determine the outcomes of the method by whicPoor’s report of September 2003, in relation to South

they bring about their changes. Australia’s financial position that privatisation of the state’s
Members interjecting: electricity assets in 2000-01, which reaped almost $5 billion
The Hon. T.G. ROBERTS: As the Hon. John Gazzola (most of which was used to pay down debt), was a key factor

has just said, | cannot make a determination in that way. Af the December 1999 ratings upgrade to AA+ from AA?

I have said, the act is deficient in a lot of ways. 2. Does the minister consider that he has a better grasp on
An honourable member interjecting: and interpretation of the economy than Standard and Poor’s?

The PRESIDENT: | draw honourable members’ attention
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The Hon. P. HOLLOWAY (Minister for Agriculture, other key background information which included the select
Food and Fisheries) do not see those statements as beingcommittee’s recommendations and an overview of the current
contradictory. If you sell your electricity assets for $5 billion national regulatory environment for GMOs.
gross (but the net figure was somewhat less than that, that is, These documents have been made available on the PIRSA
about $4 billion) and you pay that off your debt, of courseweb site. Printed copies were also mailed to nearly 300
your debt position will be improved. However, the point is organisations—for example, primary industry organisations,
that it is that process of privatisation that has led to theegional development organisations and organisations that
significant increase in prices to consumers. In the order dfiave an interest in GM issues; corporate stakeholders (such
$200 million to $300 million per year has been added to theas seed companies, bulk handlers, exporters, etc.); and state,
cost for consumers as a consequence of privatisation.  commonwealth and local government. Subsequently, an

additional 55 copies were posted to people who have

The Hon. CAROLINE SCHAEFER: | have a supple- contacted PIRSA.
mentary question. How does the minister reconcile that Advertisements announcing the consultation were placed
comment with the opinion of the Independent Regulator, Lewn, the Saturdaydvertiser, The Sock Journal and major rural
Owens, that, in real terms, less money is received now thatﬁ‘ewspapers to appear in the week commencing Saturday, 6
was the case, say, 10 years ago? November. Advice was also sent to rural print and radio

The Hon. P. HOLLOWAY: | am not sure in what journalists, which resulted in several comments on ABC as
context those comments were made. However, they mayell as several articles in rural papers. Written submissions
make some sense if Lew Owens was talking about electricitgan be made by post or hand delivered to PIRSA, or sent by
prices in Australia relative to those in the rest of the world fax or email, on or before 12 December 2003. | am advised
Nevertheless, the point that | made yesterday stands: asifat, to date, 12 submissions have already been received.
consequence of privatisation, consumers in this state have T support the consultation process, a series of nine public
been paying approximately 25 per cent more for electricity—meetings was held in the third and fourth weeks of the
and that is a statement of fact. There is one thing that | shoulghnsyitation period. More than 100 people attended the
correct. There was another impact, and that was the GSTpheetings at Adelaide, Cummins, Maitland, Clare, Parndana,
perhaps could have mentioned that as another contributingenola, Keith, Woodside (which meeting | was able to attend)

factor. and Freeling. In addition, briefings have also been provided
to members of parliament, the executive of the SAFF Grains

GENETICALLY MODIFIED CROPS Committee and the Plant Genomics Centre Management.
MANAGEMENT BILL Comments have been made about the timing of the consulta-

tion process which, unfortunately, has coincided with hay

making and harvest in some districts. The need to have a bill
'available to introduce by 16 February next year (when
nBgtrliament resumes), or thereabouts, unfortunately precluded

delaying the consultation until after harvest. The development
Leave granted. of the bill was, of course, commenced once cabinet had

The Hon. CARMEL ZOLLO:  Recently, cabinet ,ccented the recommendations of the select committee on
approved the release of the Consultation Draft Genetically;pos in July.

Modified Crops Management Bill 2003 for public comment. 1,4 general impression gained from the information

A gix'.week cbor]sultation tpgriodt con:jmer;cgq, VgthritteEreceived to date and from the public meetings is that the
SUbMISSIONS being accepted up 1o and including .2 DECEMDERLarg) thryst of the bill appears to be supported. Issues have
2003. As part of the consultation period, meetings have be€f\. o, raised about the composition of the Crop Advisory

held across the state to mforr_n interested persons of thesmmittee and the method of appointment. There is general
contents and meaning of the bill and to hear their wews.t%(15

The Hon. CARMEL ZOLLO: | seek leave to make a
brief explanation before asking the Minister for Agriculture
Food and Fisheries a question about the consultation meeti
for the government’s GM crops management bill.

cceptance of the provision of exemptions in section 6, as

determination of GM status and that the process of self-

; S . . determination by those regions requires further consideration.
Food and Fisheries):The bill seeks to regulate which GM |, conclusion, I'am pleased with the process of the consulta-

crops can be grown where, including their exclusion fromq t5 date, and the results of that process will be the

some areas, on the basis of managing market risk. In doing,qyction of a bill when parliament resumes next year.
so, the bill is not in conflict with the commonwealth Gene

Technology Act 2000. It has also been developed to avoid The Hon. IAN GILFILLAN: | have a supplementary
WTO risk and to have minimal anti-competitive outcomes.qyestion. Is the minister aware that at the first meeting on the
The purpose of the consultation has been to advise thgest Coast there was one farmer in attendance? Board Bis,

commqnity of the government’s intenti_ons in relation to theyne newsletter of the Advisory Board of Agriculture, dated
regulation of GM crops and to receive feedback on theyg November, states:

proposed regulatory process and any anti-competitive GMO meetings around the state. GMO meeting at Cummins was

consequences and impacts that might Occu_r' poorly attended. GMO meeting held at Keith, where 15 attended. The
A document package was prepared that included a lettenajority did not want GMs, nor saw benefits to South Australia in

of introduction from me, a copy of the draft bill, an explana-them. They were keen to support a bill to stop the introduction of

tory document that gave a lay overview of the draft bill andCGMs in the short term and restrict their spread in the longer term.

a series of questions to assist readers to consider how the bill The Hon. P. HOLLOWAY: | said that a total of about

might impact on their business or industry. It also providedLOO people attended those nine meetings around the state, and

The Hon. P. HOLLOWAY (Minister for Agriculture,
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I mentioned the fact that the government would haveoad toll to be rated as the second greatest concern, behind
preferred to have those meetings at a time that did notouth suicide, for young South Australians. The poll, a joint
coincide with the harvest season, but unfortunately, if thaproject between the Youth Affairs Council and the Minister
process had been delayed, it would have been impossible tor Youth, Stephanie Key, received more than 2400 responses
finish this process and have the bill introduced early nextrom people aged between 12 and 25. The survey also
year, which would be necessary to ensure that there is sonsowed that compulsory defensive driving courses and
regulation and control over the introduction of GM crops forimproved education programs are young people’s most
the growing season in 2004. favoured solutions to reducing fatalities among their own
Nevertheless, from those 100 people there was a widgnks on South Australian roads. Driver education programs
range of views, and that was certainly the case at the meetingceive 78 per cent support; compulsory defensive driving
| attended. While those numbers might not have been hugepurses receive 55 per cent. The Youth Affairs Council of
they were people who had a significant interest and, | musbouth Australia Chief Executive, Ms Sam Laubsch, supports
say, understanding of the issues involved in the subject. Adriver education programs and was quotediia Advertiser
the meeting | attended at Woodside, | was pleasantlas saying the following:
surprised at the sophistication of the debate and of the Driver education is proving elsewhere to being positive in
understanding of the issues. While the government wouldontributing to the downturn of the road toll. There are a lot of good
have liked a greater level of response to this bill, nevertheleg§asons not to limit young people’s access to driving. Itis not about

: - -age. It is about experience for driving. Why don’t we educate young
we believe that has been more than made up for by the C""I'bﬁople and give them better opportunities for more experience rather

of the responses to date. than taking it away from them.
RAA Traffic and Safety Manager Chris Thomson (with
PARACETAMOL whom | do not always agree) was also quoted in the article.

The Hon. SANDRA KANCK: | seek leave to make an He says he was encouraged by the concern among youth,
explanation before asking the Minister for Aboriginal Affairs 9'VEN young dr|'\1/ers are oﬁznﬁtereotyped as t:jelrllg quite th]?
and Reconciliation, representing the Minister for Health, £2PPOSIte’. Mr Thomson said the RAA supported elements o

question about paracetamol overdose defensive driving as being part of driving lessons. My
Leave granted ' guestions to the minister are:

The Hon. SANDRA KANCK: Paracetamol is the most L Has Transport SA undertaken any recent cost-benefit

commonly ingested substance for self-poisoning in Australias.tuoIIeS on introducing driver education and compulsory

Itis available in supermarkets, chemists and shops, with ngefensive driving courses for_people aged 250r under? If so,
' ; \Hhat were the recommendations of the studies?

age restriction for its purchase. Paracetamol poisoning ca 5 Willth t ideri i defensi
cause permanent liver damage or debilitating death. Young 5 YVI" th€ government consider incorporating a defensive
iving component into the logbook drivers licence test for

people who overdose on paracetamol as a means of drawiB ople aged 25?
attention to their depressed state are rarely aware of the ; - -

; The Hon. T.G. ROBERTS (Minister for Aboriginal
consequences. Emergency departments of hospitals a,&%airs and Reconciliation): | will refer those important

usually the first port of call for people who have overdosed ; e . .
but a survey of emergency departments in Australian an uestions to Minister for Transport in another place and bring
gck areply.

New Zealand hospitals has found varied responses to cas
of paracetamol overdose. My questions are:

1. How many deaths in South Australia have been
attributed to paracetamol overdose in the past five years?  The Hon. T.G. ROBERTS (Minister for Aboriginal

2. How many cases of paracetamol overdose have be&\¥fairs and Reconciliation): | lay on the table a copy of a
treated in hospital accident and emergency departments in thginisterial statement made today in another place by my

past five years? Of those, how many have resulted in deaip|league the Minister for Environment and Conservation.
and how many are likely to have resulted in permanent organ

RADIOACTIVE MATERIAL AUDIT

damage? RAIL TRANSPORT FACILITATION FUND
3. What treatment protocols exist for health professionals
dealing with paracetamol overdose? The Hon. D.W. RIDGWAY: | seek leave to make a brief

4. Is psychiatric evaluation part of the current treatmengxplanation before asking the Minister for Aboriginal Affairs
protocol of patients who present with intentional overdose®&nd Reconciliation, representing the Minister for Transport,
The Hon. T.G. ROBERTS (Minister for Aboriginal @ question about the rail transport facilitation fund.
Affairs and Reconciliation): | thank the honourable member Leave granted.
for her important question. | will refer it to the Minister for ~ The Hon. D.W. RIDGWAY: It has come to my attention

Health in another place and bring back a reply. that the rail transport facilitation fund, created by the act of
the same name in 2001 by my former colleague the Hon.
DEFENSIVE DRIVING COURSES Diana Laidlaw, had a balance of $8.732 million carried over

from last financial year, making the total balance of the fund
The Hon. T.G. CAMERON: | seek leave to make a brief $16.233 million. This figure, less payments of $10.08 million,
explanation before asking the Minister for Aboriginal Affairs left the fund with its end of financial year balance of
and Reconciliation, representing the Minister for Transport$6.150 million as shown on page 71 of the transport and
questions regarding defensive driving courses for youngrban planning section of the Auditor-General's Report,
people. 2002-03. However, a closer inspection reveals that, in the
Leave granted. main body of the Auditor-General’'s Report on page 27, the
The Hon. T.G. CAMERON: In yesterday'sAdvertiser,  fund is listed as being $6.287 million—a $137 000 difference.
the 2003 BHeard Youth Opinion Survey showed the youtiMy questions to the minister are:
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1. Why are the two figures given for the rail transport 1. Is there such an agreement with the head of Arts SA,
facilitation fund different? Will the minister explain what has either the former head Kathie Massey or the new head Greg
been done with the difference between the two figures? Mackie?

2. For which projects does the minister intend to use the 2. Can the Premier confirm which of ministers Stevens,
$6.15 million or the $6.23 million dollars remaining in this Hill, Key, McEwen, Wright or Weatherill are in breach of
facilitation fund? this so-called tough ministerial code of conduct?

3. Which rail transport facilitation projects have already ~ 3. If, as | suspect, there is no agreement in relation to six
been funded by the $10.83 million paid out of this fund in theout of his 14 ministers (possibly half of his cabinet when |

last financial year? issued the FOI) what sanctions will he apply to those
The Hon. T.G. ROBERTS (Minister for Aboriginal ~ Ministers? _ _
Affairs and Reconciliation): 1 will refer those important 4. Canthe Premier assure us that there will be a perform-
questions to the Minister for Transport in another place an@"Ce @greementin place before the next departmental agency
bring back a reply. manager is sacked or resigns? .
5. Can the Premier assure us that there will be perform-
MINISTERIAL CODE OF CONDUCT ance agreements in place before he reshuffles cabinet after

Christmas this year?
The Hon. A.J. REDFORD: | seek leave to make a brief _ The Hon. P. HOLLOWAY (Minister for Agriculture,
explanation before asking the Minister for Agriculture, FoodFood and Fisheries)1 will refer the relevant questions to the

and Fisheries, representing the Premier, a question about tRéemier and bring back a reply. If we are to have a code of
ministerial code of conduct. conduct for ministers, | certainly look forward to a code of

Leave granted. conduct for other members of parliament, because we have
The Hon. A.J. REDEORD: Prior to the last election. the already seen how the honourable member who asked the
Premier an.d .th'e Treasurer. issued a document émitleauestion misused the information that he received from FOI.

. " : . . . =" The Hon. A.J. Redford: | apologised.
Accountability and honesty in government: Labor’s 10 point .
plan’. It promised improvements to the Public Finance Act, The Hon. P. HOLLOWAY. Yes, and we accepted the

improved FOI guidelines and codes of conduct. The docu@pology. Of course, the apology was made after the allega-

ment says that strict standards for ministers will be enforcedOn'S had already gone outto the press. | accept that it was a

and it refers to a code of conduct for ministers. At page 15 oger_}ﬂgeHZ];]Stgkf Ezctgse wa;g;%bﬁt;nember-
the document it states: .R.L : 7

. L _ ) The Hon. P. HOLLOWAY: The honourable member has
Ministers should establish with their senior departmental an¢ised it. The honourable member is talking about FOI and

agency managers a mutual understanding of their respective roles
and relationships, agree on priorities, directions, targets and expect§§ use. As a result of changes made to the Freedom of

levels of performance and evaluation of performance. Information Act several years ago, this government is
In line with that, on 13 October this year, | issued an FOlprowdlng unprecedented access to information. We are happy

application for each minister, seeking access to document8 ?hoethﬁglliocuitnrpeerrgst:ers are obligated to use that information
that fell within that category. These are agreements betweel P :

ministers and public servants on annual salaries of between
$220 000 and $300 000. FIRE PREVENTION

The responses were varied and interesting. Some have The Hon. G.E. GAGO: | seek leave to make a brief
been the subject of comment in another place in relation texplanation before asking the Minister for Correctional
the Minister for Education. She, in fact, tabled a signedServices questions about fire prevention in national parks.
document with draft stamped on every page—only she and |eave granted.
her $260 000 per annum public servant would know whatthe The Hon. G.E. GAGO: | understand that today fire
effect of that might be. First, | received responses to disclosprevention work is being undertaken in Cleland Conservation
ing performance agreements entered into by Premier Rampark and Belair National Park. | know that prisoners are
and ministers Holloway, Foley, Atkinson, Conlon, Roberts,inyolved in work in our national parks, performing tasks such
Lomax-Smith and White; and it would appear that, in so faras maintaining walking trails and removing feral plants. Can
as the heads of some departments are concerned, they haye minister outline what work is occurring today? Specifical-
complied with the code of conduct. ly, what involvement do prisoners have in these bushfire

| received acknowledgments from ministers Wright andprevention programs?

Weatherill. I have not received any acknowledgment from  The Hon. T.G. ROBERTS (Minister for Correctional
ministers Stevens, Hill, Key or McEwen, whose CEOs areServices):| thank the honourable member for her question
collectively on packages of more than $1 million per annumand her interest in Correctional Services.

In the case of Premier Rann, there does not appear to be The Hon. A.J. Redford interjecting:

anything in relation to the arts, or, in the case of Minister The Hon. T.G. ROBERTS: How long after Christmas
Lomax-Smith, anything in relation to tourism. In the case ofwas it? The honourable member is reliably informed that
ministers Stevens, Hill, Key, McEwen, Wright and there is a prevention program going on in the Cleland and
Weatherill, there appears to be no agreement or they are file@klair National Parks today. It will be a long summer and a
somewhere where no-one can find them or they are beingeason of very high risk in relation to the amount of material
written as we speak. Perhaps they are busily signing draftg; the hills. The present system is being used to clear some
as did minister White. of that growth. The Department of Environment and Heritage

The time for compliance with my request expired on 12will conduct several burn offs and will be using some
November 2003 and only minister Conlon sought an extenmembers of Correctional Services. The DCS involvement is
sion. In light of this, my questions are: that much of the burn-off today has been removed by
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prisoners and heaped. Most days two teams from the pre- Leave granted.

release centre perform work in nearby national parks. Aswe The Hon. A.L. EVANS: In today'sAdvertiser, a further
speak (you can probably see smoke up there at the momeitstalment of the findings of the 2003 BHeard survey was
the Department of Correctional Services team is probablpublished. Today’s article mentions the results of questions
removing and burning off along the Nookoo track. In additionon the topic of sex education. More than 4 200 young South
to the clearing, the prisoners are involved in reducing théAustralians took part in the survey. The survey is jointly

amount of material and thereby reducing risk. undertaken by the Youth Affairs Council of South Australia
and the Department for Family and Youth Services. The
CYCLING GROUPS article mentioned that approximately 40 per cent of respond-

ents had had sex, with the largest percentage coming from the
The Hon. IAN GILFILLAN: | seek leave to make an 20 to 25-year age bracket. Respondents also stated that sex
explanation before asking the Minister for Aboriginal Affairs was not considered very important in a relationship, with
and Reconciliation, representing the Minister for Transportaimost half saying that it was not very important or not
a question about the level o_f access granted by the ministthortam at all. My questions are:
to groups representing cycling. 1. Of those respondents who stated that they had had
Leave granted. sexual intercourse, would the minister advise of the response
The Hon. IAN GILFILLAN: Recently | was involved of each of the age groups between 12 and 25?
in discussions among cycling organisations in South Australia 2. Of those respondents who stated that they had not had
about the government's reduced funding commitment texuyal intercourse, would the minister advise of the response
cycling in this state. | take cycling very seriously, both as &qgf each of the age groups between 12 and 257
cyclist myself and, more recently, having been appointed as 3. Of those respondents who stated that sex was not
the patron of Bicycle SA. | therefore personally have aconsidered important in a relationship, would the minister
distinct interest, as do many other members and their staff iggyise of the response of each of the age groups between 12
this place, in the provision of cycling facilities. Both Bicycle gnq 257
SA and the Bicycle Institute of South Australia have ap- 4 \would the minister advise whether the survey asked
proached me and |nd|ca'ted.that the minister is not |'nt.er93t%ung people whether they believed that medical practitioners
in cycling. These organisations are reporting that it is vergpoyd be required to obtain a signed declaration from a
difficult—in fact, impossible—with the minister's hectic \yoman to confirm that she has been given full disclosure of
schedule to even get an appointment to speak to him aboy; ihe risks associated with having an abortion?
the qeeds of Cy(,:“StS on our roads. The Hon. T.G. ROBERTS (Minister for Aboriginal
Itis worth noting that there are very good reasons why Weagtairs and Reconciliation): | will refer those important

in this place should be supporting cyclists: they cost little to,,estions to the minister in another place and bring back a
support as they have minuscule impact on road surfaces; th?é’ply.

have less impact on the environment than any other form of
transport, bar walking; the health of cyclists is generally | ocaL GOVERNMENT, MUTUAL LIABILITY

better than average, resulting in a lower burden on the health SCHEME
system; and cycling events are becoming a major tourism
drawcard for our state. The Hon. J.F. STEFANI: | seek leave to make a brief

The cycling community believes that it is a matter of graveexplanation before asking the Minister for Aboriginal Affairs
concern that the minister believes cycling to be in declineand Reconciliation, representing the Minister for Consumer
while cycling advocacy groups believe that the number ofaffairs, a question about the Local Government Association
cyclists and the number of trips made on bicycles arenutual liability scheme.
significantly on the increase since the mid-1990s. Cycling Leave granted.
promotion has been on the ABC on the last 24 hours, The Hon. J.F. STEFANI: Since February 2002, | have
indicating a significant rise in the number of bicycle sales angheen assisting a resident who lives in Payneham and who has
therefore generally in cycling. My questions to the ministersyffered substantial property damage caused to her front brick
are. fence by a tree which had been originally planted by the

1. Is he aware of the frustration felt by both Bicycle SA payneham council. The resident is a ratepayer of the newly
and BISA in their ability to have any discussion with him? merged council of Norwood, Payneham and St Peters. When

2. Could he provide the council with an answer on howwriting to the ratepayer on behalf of the Norwood, Payneham
much time he has made available to consult with cyclingand St Peters council, the senior claims administrator of the
advocacy groups and how does that compare with the amoubGA advised the resident that section 245 of the Local
of time he has made available for discussion with represent@overnment Act provides as follows:
tives of other forms of transport? The council is not liable for any damage caused to any property

The Hon. T.G. ROBERTS (Minister for Aboriginal which results from the planting of any trees in any street or road, or
Affairs and Reconciliation): | will refer those important from the existence of any tree growing in any street whether planted
questions to the Minister for Transport in another place angy council or not.

bring back a reply. As members would be aware, the Local Government Act was
amended to include a provision of liability which would be
BHEARD YOUTH SURVEY imposed on local councils under certain conditions. The

amendments under section 256(2) of the act provide as
The Hon. A.L. EVANS: | seek leave to make a brief follows:

explanation before asking the Minister for Aboriginal Affairs | vever if—

and Reconciliation, representing the Minister for Youth, &) the owner or occupier of property adjacent to the road has made
question concerning the 2003 BHeard youth opinion survey. awritten request to the council to take reasonable action to avert
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a risk of damage to property of the owner or occupier fromthe 4. WIill the study also take into consideration the fact that

tree; and ) o the saleyards at Dublin are for fat stock; in other words, a
(b) the council has failed to take reasonable action in response to ”&ﬁfferent market?
request, '

the council may be liable for damage to property that would have The Hon. P. HOLLOWAY (Minister for Agriculture,
been averted if the council had taken reasonable action in responk@od and Fisheries):l am certainly well aware of the issue

to the request. of the saleyards at Jamestown. The member is correct; |
The amended act came into operation in January 2000. Wisited them early this year. | also visited them again when
considering the behaviour of the LGA in relation to thiswe had our community cabinet meeting in Jamestown, and
matter, one can only come to the conclusion that it has actesle had the opportunity to speak to the officers from local
in a devious and misleading manner by selectively quotinggovernment there. The offer made earlier this year was that
a section of the act, and therefore withholding from thePrimary Industry and Resources would provide funds towards
resident important information in relation to her rights toa scoping study. The sum was a $10 000 or
claim damages from the council. $15 000 contribution towards that. There were also some
| am advised that this is not the first time that the LGA hagdiscussions from the Department of Business, Manufacturing
failed to actin a proper manner in relation to similar circum-and Trade in relation to some assistance. | will get the exact
stances, giving rise to potential council liability. In view of details of that and get back to the honourable member.
these circumstances, my questions are: As | understand it, this had been held up because there was
1. Will the Minister for Consumer Affairs investigate the some discussion as to the actual nature of the scoping study
improper conduct of the Local Government Associationwith the local development people and the local government
mutual liability scheme in its dealings with various claim- who were keen to see these yards expanded. It is the view of
ants? the government that, to be effective, any scoping study
2. Will the minister issue instructions to the LGA to obviously would have to look at the viability of those
properly inform members of the public of the full provisions saleyards to ensure that they will be attractive to investors,
of the Local Government Act in relation to their rights when ensuring that they have a future. Of course, there has been
dealing with potential liability claims on behalf of councils? some investment in the past by South Australian governments
3. On completion of his investigations, will the minister in relation to infrastructure in the Peterborough region.
inform the council on how many occasions the LGA has There is no doubt that, if marketing of sheep in that region
selectively quoted the Local Government Act when respondnas a future, Jamestown is as good as anywhere else to do
ing to potential claimants since the act was amended ithat. It has the advantage of having some significant infra-
January 20007 structure there; for example, a sealed airport right near the
The Hon. T.G. ROBERTS (Minister for Aboriginal  site and also some wash down facilities that were provided
Affairs and Reconciliation): I will refer those important  for trucks. Of course, significant costs are associated with
questions to the Minister for Local Government in anothefstockyards. Obviously, that is why, for the sake of any

place and bring back a reply. investors in relation to those facilities, there needs to be a
viable feasibility study. It was my understanding that those
JAMESTOWN SALEYARDS matters had all been resolved when we were up in—

The Hon. J.M.A. LENSINK: | seek leave to make a brief 1 honourable member interjecting:

explanation before asking the Minister for Agriculture, Food | "€ Hon. P. HOLLOWAY: No, the study will be done
and Fisheries a question about the Jamestown saleyards.separately' .

Leave granted. Membersinterjecting:

The Hon. J.M.A. LENSINK: The Jamestownsaleyards  The Hon. P. HOLLOWAY: | am answering it. | am
is a well established venue for a large number of sheep salegVing the honourable member a huge amount of detail. As
including store sheep, through some 15 sales a year. Due kgnderstood it, the matter was resolved at the time of the visit
the closure of other saleyards in the region at PeterborougHp there of the community cabinet, and that money was to be
Burra and Crystal Brook, the lack of other venues in theprovided. It was my understanding that the terms of that
region and the volume of annual sales, they are in higi§coping study had been agreed amicably between the
demand. | understand that the minister inspected the saleyardggional Development Board and PIRSA. However, where
early this year—possibly February—and made a commitmerit is now in the system, | will obtain that additional
to the region that his department would provide financiainformation for the honourable member.
assistance towards a feasibility study into the saleyards. Part The Hon. A.J. REDFORD: Mr President, | rise on a
of the inquiry relates to whether the site should be upgradepoint of order. Earlier in question time today, the Minister for
or relocated to a greenfields site. Aboriginal Affairs and Reconciliation tabled a ministerial

The rural grapevine has been abuzz for several weeks thatatement made in another place concerning the audit of
a decision has been made, but | understand that neither thedioactive material in South Australia. The ministerial
local Regional Development Board nor the Northern Areastatement indicates that the audit was tabled in another place,
Council have been given formal advice. My questions are:and | note that the audit has not been tabled in this place. Mr

1. Has a decision been made regarding the feasibility’resident, is it appropriate for me to call for the tabling in the
study? Legislative Council of the audit of radioactive material?

2. How much funding will be provided? The PRESIDENT: It is a copy of a ministerial statement:

3. In conducting the feasibility study, will the consultant it is not part of the business of the day, so | do not think that
be advised to take into consideration the fact that thét falls into that category. As it was tabled in another place,
Jamestown yards are well utilised as the only locale in thé will take advice in respect of why it would not be tabled
region, and thus concentrate more greatly on the site aspedtsre. It is my advice that the usual process is that, if a
rather than questions of viability? document is quoted, a member can call for it to be tabled.
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However, the document was a ministerial statement and | doseek leave to have the second reading explanation inserted
not think that there is a point of order on this occasion.  in Hansard without my reading it.

Leave granted.

On 22 January 2003 the Government announced its intention of

REPLIES TO QUESTIONS forming a new waste management body, Zero Waste SA. This Bill
is to establish that entity. It is a vital part of implementing the
SCHOOLS, SEX EDUCATION Government's election policy on waste management, which prom-
ised to establish a new legislative framework to:
In reply toHon. A.L. EVANS (25 November). (a) supervise a comprehensive statewide waste reduction and re-use
The Hon. P. HOLLOWAY: The Minister for Education and strategy
Children’s Services has provided the following information: (b) control landfills

Lesson five of the Year 8 SHARE curriculum is focused on the(c) deliver a coordinated and mandated approach to waste man-
topic of male and female reproductive systems. The reference agementand recycling
referred to by the honourable member relates to two diagrams in thgl) encourage the application of the latest waste management
teachers’ resource Teach it Like itis’. Each shows the reproductive technologies
system in the context of all body parts, including the bladder ande) better inform consumers and producers
anus and pubic bone. These are not taught as being part of ti{§ encourage industry to use recycled and renewable products
reproductive system and there is no link made between the diagranig) work with KESAB and producers to reduce litter
and anal intercourse as suggested. (h) promote private sector on site treatment and recycling of waste
The inclusions suggested by the Honourable Member will bei) increase recycling by government departments
considered, along with all other comments gathered during the pilqf) increase the re-use and recycling of construction and demolition

phase. waste
(k) develop a "Green Waste Action Plan" to divert garden food and
PLANT BREEDING wood waste from landfills
(I) support tough national packaging covenants to reduce unneces-
In reply toHon. CAROLINE SCHAEFER (24 November). sary packaging.
The Hon. P. HOLLOWAY: This will be the purpose of Zero Waste SA. It will be an independent

1. On22 February 2002, SARDI contacted the Plant Breeder'statutory body with a board made up of people with skills and
Rights (PBR) Office to advise that further details of the FEH-1experience in local government, environmental sustainability,
variety (Part 2 of the PBR application—submission of varietyindustry, regional affairs and management. Its chief objectives will
description) could not be lodged within the nominated 12 monthye to eliminate waste or its consignment to landfill and advance the
period from the date of acceptance of registration. The reason for thigevelopment of resource recovery and recycling industries.
was because Some aSpectSOfthe 2001 DiStinCtness, UnIfOI’mIty and The Government has noted the comments of the Economic
Stability (DUS) trial as required under the PBR Act had failed andpevelopment Board in its Draft Economic Plan on the need for waste
would need to be repeated. At the same time the PBR Office waganagement infrastructure and is investigating the feasibility of an
asked whether a formal application for extension was required. lgco-industrial precinct at Gillman. We need appropriate sites and
subsequent discussions with the PBR Registrar about the matter firastructure suitable for the recycling and resource recovery
formal application was requested, however, the Registrar indicate@\dustries if we are to turn waste to resources and encourage a more
that the Part 2 process should not be unduly delayed. _ sustainable lifestyle. Zero Waste SA will play a key role in identify-

The PBR Office has been kept informed of developments relatinghg the need for waste management infrastructure and supporting its
to this variety and at no stage has there been any concern t_axpr_es$ﬁgi,e|0pmem_
by the Office as to SARDI’s ability to complete the PBR application  zgro Waste SA will be funded by an increase in the levy
process. L. o collected on waste going to landfill, collected under the Environment
In seeking Plant Breeder's Rights registration, it is not uncom-prgtection Act. The levy has increased to $10.10 in the city and
mon for such delays to occur between initial acceptance and fingjs 10 in the country, with 50 per cent of the levy, or such greater
granting of the rights when details are published. amount as may be prescribed, going to the Waste to Resources Fund.
2. No withholding of intellectual property relating to FEH-1has  Tpe | ocal Government Association of South Australia offered
g‘ggr};\i‘z oris occurring which could be construed as a breach of thes sypport when the creation of Zero Waste SA was announced, even
: ) though it would mean increased costs for councils. This support
On 25 November 2003, SARDI contacted the PBR Office togemonstrates the commitment of the local government sector to the
clarify the status of FEH-1 under the PBR Act. The PBR Officenplementation of the best possible waste management practices.
confirmed that the application is progressing satisfactorily and thathis Government is aware that the Local Government Association
ithas no concerns in this regard. L would like to see even more of the waste levy used for Zero Waste

_ 3. SARDI has continued developing this variety in accordancesp - However, some of this revenue will be required for other
with the GRDC project requirements. As part of the project, industry;gencies in the Environment and Conservation portfolio which play
and the farming community have been kept well informed ofg yjita| role in regulating waste and developing better options for its
developments through extension material, field days, press arise _ particularly the Environment Protection Authority which has
cles/media releases and adviser updates. Industry feedback on g task of regulating, licensing and monitoring waste activities. As
process for development of FEH-1 has been very positive. ~ the Bijll requires, Zero Waste SA and the Environment Protection

As no breach of the PBR Act has occurred or adverse criticiSmythority will coordinate their activities for the development of
received by SARDI, there was no reason to brief the Minister. Thgy5ste strategies.
development of FEH-1 has been and continues to be a routine plant” 744 \waste SA will be supported by a small office. It has

breidirAg exelr_cisg._ h ion 2. o breach of th&2mmenced work on a draft Business Plan ready for the consider-
PBR A ShOUt Ined in Ei e response to question 2, no breach of thgjon of the board as soon as it is appointed by the Governor under
ct has occurred. this legislation. This Government has established a short term

Ministerial Advisory Committee to guide and inform the activities
of the office. It is this Government’s hope that some members of the
Advisory Committee will eventually be appointed to the board. One
of the first key activities of the board and office of Zero Waste SA
will be the development of a comprehensive State Waste Strategy.

ZERO WASTE SABILL The Government is moving quickly to implement its policy to
. reduce the amount of waste going to landfill and improve the
Second reading. recovery of resources from waste. This Bill is a vital plank in that
policy. | commend the Bill to the House.
The Hon. T.G. ROBERTS (Minister for Aboriginal Explanation of Clauses

Affairs and Reconciliation): | move: Part 1—Prelimnary
Clause 1: Short title

That this bill be now read a second time. Clause 2: Commencement



Thursday 4 December 2003 LEGISLATIVE COUNCIL 891

These clauses are formal. Waste SA, the adequacy of the waste strategy and its implementa-
Clause 3: Interpretation tion. The report must be tabled in Parliament.

This clause contains definitions of words and expressions used in the Clause 15: Use and protection of name

Act. This clause gives Zero Waste SA ownership of the names "Zero
Part 2—Zero Waste SA Waste" and "Zero Waste SA" as well as any other name prescribed
Clause 4: Establishment of Zero Waste SA by regulation. Use by persons of these names without the consent of

This clause establishes Zero Waste SA as a body corporate and ség&J0 Waste SA is an offence attracting a maximum penalty of $20
out its powers as such a body and its status in relation to the Crow00. The forms of redress available to Zero Waste SA in the event

and the Minister. of unauthorised use of these names are injunction and compensation,

Clause 5 Primary objective and guiding principles as well as other civil remedies.
Subclause (1) sets out the primary objective of Zero Waste SA, Part 3—Waste to Resources Fund
namely the promoting of waste management practices that, as far as Clause 16: Waste to Resources Fund
possible eliminate waste or its consignment to land fill and advancéhis clause establishes the Waste to Resources Fund and sets out the
resource recovery and recycling. Subclause (2) provides that Zengrious sources from which the funds are to come. The clause
Waste SA is to be guided by the waste management hierarchy, ttigquires the Minister to review, at least annually, the adequacy of the
principles of ecologically sustainable development, best practic@ercentage of the solid waste levy paid into the Fund. The clause sets

methods and standards and principles of openness in communicatigit that the Fund may be applied in accordance with the business
with local government, industry and the community. plan or any other manner authorised by the Minister for the purposes

Clause 6: Functions of Zero Waste SA of implementing the objects of the Act. The clause also enables Zero

This clause sets out the functions of Zero Waste SA. The function%vaSte SA to invest the money in a manner approved by the
principally relate to the development of waste policies and the waster€asurer.
strategy, also Zero Waste SAs role in the development of waste Part 4—Waste strategy
systems, regional waste management, research and other matters. Clause 17: Development of waste strategy

Clause 7: Powers of Zero Waste SA This clause provides for the development by Zero Waste SA of a
This clause enables Zero Waste SA to exercise any powers necessygste strategy. The clause sets out what is to be included in the
to perform its functions, including obtaining expert or technicalStrategy, namely—

advice and making use of the services of the administrative units - objectives, principles and priorities,
employees and facilities under certain conditions. - an analysis of waste generation levels and waste management

Clause 8: Chief Executive practices, _ o
This clause establishes the office of Chief Executive of Zero Waste * targets or goals for waste reduction, diversion of waste from
SA and provides that the CE is subject to the control and direction landfill, waste management services, public and industry
of the Board. The clause further provides for matters relating to the awareness and education, and research
appointment of the CE and the appointment of an acting CE. - measures to implement the targets,

Clause 9: Board of Zero Waste SA - criteria for assessing the adequacy of the strategy and its
This clause establishes the Board of Zero Waste SA and sets out __implementation. )
criteria for membership of the Board. The clause provides that the strategy does not take effect until

Clause 10: Terms and conditions of office adopted by Zero Waste SA, and further provides for the consultative

This clause establishes the duration of appointments of Boar@ffangements that are required before adoption of the strategy. The
members and the entitlement of members to remuneration. THESt waste strategy is to be adopted within 12 months after the
clause provides for the removal of members from the Board irfStablishment of Zero Waste SA or at such other time as directed by
certain circumstances. The clause further sets out when an office 8¢ Minister. Subsequent waste strategies must be developed at
a member becomes vacant and how such a vacancy is to be filledltérvals of notmore than 5 years or at a time directed by the Minis-
Clause 11: Proceedings of Board ter. The clause also provides that the strategy must be made available
This clause sets out the proceedings of the Board, including th r public inspection on a website and at Zero Waste SAs principal

h P o lace of business
appointment of a presiding member, the quorum, that a decision . ' ; . .
the majority is a decision of the Board, and that the presiding _C2use18: ZeroWaste SA and Environment Protection Authority

member has the casting vote in the event of equal votes. Furthdf, coordinate activities
provision is made for Board meetings by telephone or videol NiS clause provides that Zero Waste SA and the EPA must

conference, and the validation of decisions made otherwise than §pordinate their activities for the development and implementation
meetings in certain circumstances. The clause requires minutes to BEWaste strategies.

kept, provides that persons other than members may, with the Part 5—Miscellaneous _ L

Board’s consent, be present at meetings and that the Board may Clause 19: Immunity of persons engaged in administration of Act
determine its own procedures. is clause provides for immunity of persons engaged in the

Clause 12: Committees and subcommittees of Board administration of the Act for acts or omissions done in good faith,

This clause enables the Board to establish committees and suBd that liability for such acts or omissions lies against the Crown.
committees and provides for the procedures of such committees,  Clause 20: Regulations _ . .

Clause 12A: Conflict of interest This clause sets out the regulation making power, allowing any
This clause requires members of the Board to disclose conflicts gggulations contemplated or necessary or expedient for the purposes
interest in relation to matters under consideration by the Board off the Act to be made. » -
committee or subcommittee and requires members to refrain from Schedule—Related amendments and transitional provision
engaging in deliberations or decisions where such a conflict exists. Part 1—Preliminary o
Failure to do so is an offence attracting a maximum penalty of $5  Clause 1. Amendment provisions
000 or imprisonment for 1 year. Members may, however, if chargedT his clause is formal.
rely on the defence that they were unaware of the conflict at the time. Part 2—Amendment of Environment Protection Act 1993
Subclause (3) requires disclosures to be recorded in the minutes of Clause 2. Amendment of section 47—Criteria for grant and
the Board. conditions of environmental authorisations

Clause 13: Business plan Clause 3: Amendment of section 57—Criteria for decisions of
This clause requires Zero Waste SA to submit for approval to théuthority in relation to the development authorisations
Minister an annual business plan setting out its major projects, goalBhese clauses make consequential amendments to the Environment
and priorities for the next 3 years, the budget for the next year an@rotection Act, requiring regard to be had to the waste strategy in
any other matters required by the Minister. The plan is subject to angnvironmental authorisations and development authorisations
modifications required by the Minister and must be made availablgranted under thEnvironment Protection Act 1993.
for public inspection on a website and at Zero Waste SA's principal Part 3—Transitional provision
place of business. Clause 4: Payment by EPA to Waste Resources Fund of per-

Clause 14: Annual report centage of waste depot levy paid since 1 July 2003
This clause requires Zero Waste SA to present to the Minister befor€his clause requires the EPA to pay to the Treasurer for the credit
30 September in each year its annual report containing details aff the Waste to Resources Fund 47.5 per cent of the waste depot levy
income and expenditure, directions given by the Minister to Zergaid under section 113 of thenvironment Protection Act 1993
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between 1 July 2003 and the date of commencement of the Actin Any procedure used to convert plain text into cipher text in order
respect of solid waste received at the depots. to prevent any but the intended recipient from reading that data.
| have taken advice from the Commonwealth Bank that there
is no data encrypted on these cards at present, as it is all
stored in simple plain text format. This means that anyone
with a card reader can see the details of the information
CRIMINAL LAW CONSOLIDATION (IDENTITY stored on the card without any extra effort. In the interests of
THEFT) AMENDMENT BILL future-proofing this bill, | am prepared to entertain the idea
that data may be encrypted on cards in the future. According-
ly, I will put forward a simple amendment to expand the
definition to data ‘stored or encrypted’ on a debit or credit
. . o card. Itis a simple amendment, but one that takes out a bit of
The Hon. IAN GILFILLAN: | rise to indicate the \uq1e room implied by the text. It would be a shame to have
Democrats’ support for the second reading. | am pleased e government’s good intentions set aside in court because

see that the government Is wrestling with these issues t[hgtwily hacker can demonstrate that the data was not encrypt-
have come to I'ght. with new tgchnplogy. Of course, as Withyy i gicate support for the second reading and for the bill.
many computer crimes (and, in this case, | am talking abou

identity theft), these are the latest versions of crimes thathave The Hon, P, HOLLOWAY (Minister for Agriculture

existed for some time. It is a standard confidence t.rick for &g0d and Fisheries):| thank honourable members who
person to pretend to be someone that they are not in order &yke on this bill, and | thank the opposition and the Hon. lan
gain access to some benefit for themselves. Itis, in fact, thgjifillan for their indications of support. In his contribution
tightening of the net of personal identification that has madene Hon. Mr Lawson referred to the ever increasing levels of
it harder for fraudsters to achieve their aims, leading to thigesearch into the behaviour that is sought to be criminalised
modern version of the crime. . in these new and original offences. | will not repeat what he

Once upon a time, a person could obtain a copy Ofsaid, but merely remark that all of it is real evidence of the
someone’s birth certificate and hide somewhere with a falsgecessity for this bill. In his contribution, the honourable
identity. Now, of course, they need to be able to pass a 10Gnember sought to downplay the necessity for this measure,
point identity test with documentation, including bills, their despite the wealth of evidence both here and in the rest of
driver’s licence and their passport, etc. But many peopleyystralia of the need for it. Indeed, the starting point for
around the world are prepared to go to lengths to steal enouginsideration of the legislation was the enactment of such
information to pass themselves off as another person. Simplgeasures in the United States and, in particular, by the federal
techniques are used, such as dumpster diving, where scragisvernment of the United States in the Identity Theft and
of information gleaned from the contents of rubbish OrAssumption Deterrence Act of 1998 (18 US Congress No.
recycling bins are used. 1028).

Another example is lodgement of a mail diversion fora  The Hon. Mr Lawson opined that a large section of such
short period of time, which can account for all mail, and, atcrimes would involve welfare cheats. | do not know on what
the right time of year, these people can collect credit carthe bases that opinion. The Attorney-General in another place
renewals, along with a set of utility bills. People are doingpointed out that the commonwealth Minister for Justice told
these things because the rewards are great. With a smalim that half of identity fraud cases in Australia involve the
amount of information, a person can obtain a driver’s licencéalsification of personal documents to steal cash and purchase
in someone else’s name. That clean licence affords a degrggods and services. In any event, welfare fraud would be the
of protection when dealing with the police on traffic matters,concern of the commonwealth government. Anecdotal
especially for a person who has lost their own licence. Thagvidence from within SAPOL and the DPP is to the effect
clean licence can also open doors for greater access.  that the most common of these offences are fraudulent

The question is asked: what can a person do with youapplications for credit and, in such cases, these proposed
identity? In the worst case, they can clean out all your bankffences will really bite. If a person assumes a false identity
accounts, gain title to your home and sell it while you areto apply for credit, what serious criminal offence does that
away, open a slew of credit cards in your name and run uperson commit if caught before the contemplated fraud takes
enormous bills—especially purchasing goods by mail ordeplace?
on the internet, thus leaving no evidence of themselves except | would like to offer two other real examples. The firstis
for a temporary delivery address. They could use youa case. In Kerster (2003) 175 CCC (3d) 28, the accused used
identity as a cover while setting up other crimes, thus slipping false name to exchange emails with another person. In this
below the radar of law enforcement agencies. In recent casesrrespondence, the accused expressed a desire to obtain
in the United States, they have found innocent people osexual services from an under-age girl for money. The
child abuse black lists because predators have used stolestipient of the emails agreed to provide the sexual services
identities in all their dealings with the world. This bill clearly of an 11-year old girl for this purpose. The accused arrived
addresses the theft of personal identity for criminal purposest the hotel room assigned for the purpose and was there
and even the use of someone else’s identity with theiarrested by the recipient of the emails, who happened to be
permission when the intent is for a criminal purpose. a police officer. The accused was charged with attempting to

The Democrats support this bill, but with one small obtain for consideration the sexual services of a child under
reservation that will be addressed during the committee stag#8 and was, in the end, convicted.
| have noted that the data encrypted on a person’s credit or The problem that the court faced was the one alluded to
debit card is included as personal identification informatiorby the Hon. Mr Lawson—the problem of proximity in
as defined in clause 4. A simple definition of encryption is asattempt. The court found that the accused was, in this case,
follows: proximate enough on the facts. But that need not have been

The Hon. CAROLINE SCHAEFER secured the
adjournment of the debate.

Adjourned debate on second reading.
(Continued from 1 December. Page 779.)
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so. It is notorious that email and chat rooms are home to Page 3, line 20, after ‘data’ insert ‘stored or’.

It may not be a police officer at the end of the line. tion on the card.

The second example that | would like to provide is als0  The Hon. P. HOLLOWAY: The government believes
recent. Itis the bank site scam. What happens here is thatgy; this is a sensible amendment suggested by the Hon. Mr
fraudster sets up an internet site that is a duplicate of that @fjilian and we are pleased to support it.

a well known bank or financial institution. It then emails The Hon. A.L. EVANS: We researched through a very

customers saying that they should confirm their accour{gjick dictionar . ) .
S . : - y for the word ‘encrypted’ and could not find
details with the bank, and provides a link to the false site. | t. so we figured it would be a good idea.

people send their details and they are defrauded, itis true that 2 .
existing law will punish the fraud. But we should be able tot TCV?”Z?J“' F({)rltjthITsA\Qgsngtllel g‘ggﬁéﬁgﬁithe opposition,
get at the fake site and emails before that happens, and the§&: pp . )

Amendment carried.

provisions will allow us to do that. ) "
I think it necessary to address the question of the exclusion 1 1€ Hon. IAN GILFILLAN: | note that itis an offence
or a person to sell or offer for sale or give or offer to give

of under-age drinking and the like. The Hon. Mr Lawson hibited ol h knowina that the oth
labelled this a concession to electoral popularity. This was ndi"onivited material to another person knowing that the other
person is likely to use the material for a criminal purpose, to

the motive for the exclusion. It was really very simple. AP~ . o
e ; gvhlch a maximum penalty of imprisonment for three years

studied in preparation for the bill, and it was thought to be Applies. What I have not picked up, and it may be that | have

sensible exclusion. This bill is not seeking to up the antd!0t interpreted it correctly, is that, if a person sells or offers
sell or gives or offers to give prohibited material to another

against the under aged seeking to cheat the regulato . ) .
g g 9 g ﬁerson quite genuinely not knowing for what purpose that

systems put in place to protect them from the vices o o e o
tgbacco glcoholpand gamFl)oIing Those regulatory systemRe"sOn might intend to use that material, is that still stipulated

have in place both the offences and enforcement mechanisit§ &N offence in this bill? If so, what is the penalty?

thought to be necessary and desirable for their ends. They do The Hon. P. HOLLOWAY: | am advised that it is not
not need revisiting in this context. an offence under this bill. You must have the knowledge. The

In his contribution. the Hon. Mr Evans made two IOOimsclause provides that a person who sells or offers for sale or
that require some cbmment .The first is the point abou ives or offers to give prohibited material to another person
: [Enowing that the other person is likely to use the material for

preparatory offences. In consulting Family First, the point” """ o
was made that the then offences contained in section 144D(§ criminal purpose is guilty of an offence. So that knowledge

could be attempted and that, therefore, it was wrong to say, ust be there before an offence can be commltte_d.
via section 144E, that they could not. The government 1he Hon. IAN GILFILLAN: ~ Were | to acquire the
accepts that position. Parliamentary counsel were instructéginister's personal details and hand it around, and | might be
to make the necessary change, and that was done in anotfiiite generous in how | distributed that material, | would not
place. The way it was done was to include offers to give ofn€n be committing an offence? _ _
sell prohibited material in section 144D(2) rather than make The Hon. P. HOLLOWAY: Yes, that is correct, without
the more complex amendment to section 144E. It is difficulthe knowledge that the other person is likely to use the
to see how one could, for example, attempt to sell prohibitednaterial for a criminal purpose. So, if a person gives their
material without offering to sell it. Indeed, it is clear that Wife or husband their credit card to use, that is not obviously
offering to sell is a wider notion than attempting to sell. Thecommitting an offence.
idea always was to accommodate the correct suggestion of Clause as amended passed.
Family First. Schedule and title passed.

The Hon. Mr Evans also raised the question of court fees Bill reported with an amendment; committee’s report
for a certificate. Fees for court documents are set by reguladopted.
tion under the various acts constituting the various courts and Bill read a third time and passed.
are made on the advice of the Courts Administration Authori-
ty. They vary widely, but for good reason. For example, someSTATUTES AMENDMENT (INVESTIGATION AND
of the fees set under the Magistrates Court (Fees) RegulatiorREGULATION OF GAMBLING LICENSEES) BILL
1992 are as follows: filing a civil notice of claim $10;
commencement of a minor civil action $74; for issuing The House of Assembly agreed to amendments Nos 2 to
investigation or examination summons under the Magistrate9 made by the Legislative Council without any amendment
Court Act 1991, $11.20; for each request to search andnd disagreed to amendments Nos 1 and 30.
inspect a record of the court, $9.20; and so on. | am confident Consideration in committee.
that the cost of obtaining a certificate would be set at a The Hon. T.G. ROBERTS: | move:

reasonable rate. | commend the bill to members of the That the Legislative Council do not insist on its amendments Nos

council. 1 and 30.
Bill read a second time. The Hon. A.J. REDFORD: | rise to oppose the motion.
In committee. I would like to make a few comments about some statements
Clauses 1 to 3 passed. that were made regarding this bill, both in another place
Clause 4. yesterday and in todayAdvertiser. In relation to this bill,

The Hon. IAN GILFILLAN: | move: today’s paper states the following:
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Gambling Minister Jay Weatherill has accused the Upper Houseannot do. His comments yesterday in another place and in
of tampering with a Money Bill, a form of legislation traditionally the media today are extremely disappointing.

passed unamended. - L2
The legislation, introduced in October, aims to make the TAB In suggesting that we insist on our amendments, the

and SkyCity Casino contribute to the $1.4 million cost of regulating-€dislative Council wanted this body to be encompassed by
their licences. freedom of information legislation way back in March this

In another place, the minister said that it was inappropriat?éfar' For the minister to say, in another place, that we tacked

or bordering on unconstitutional for us to move amendment
in the form we did. For the benefit of the minister, what |

is on at the last moment shows that he has either an
extremely short memory or a desire to mislead the readers of

propose to do is provide some small education, given hi§fansard and the readers of today's paper. It would be
inexperience in legislative matters. | urge all members to readS@PPOINtNg if, in fact, itis the latter. | would prefer to think
the South Australian constitution. | know that the Hon,that this minister would not be deliberately misleading the

Bob Sneath has read it. Certainly, the Hon. Jay Weatheri eople of South Australia or members in the other place and
does not appear to have read it. It is a document whicﬁ“at he has basically got a very short memory. Fortunately,

governs what we do and how we deal with things in parlia-""e on this side of the chamber and the crossbenchers have

_ ; ills. ; tatedemories far longer than that of this minister.
ment. Section 60 refers to money bills. Section 60 (3) state! The Hon. NICK XENOPHON:  When this bill was

the following: . . ;
) . . _pefore the council two days ago, | supported itin relation to
For the purposes of the said sections, a bill or a clause of a bi he freedom of information amendments

should be taken to deal with taxation if it provides for the imposition, 8
repeal, remission, alteration or regulation of taxation. The Hon. A.J. Redford: And in March.
Subsection (2) states: The Hon. NICK XENOPHON: And in March. It has

For the purposes of this and the next three sections, a bill or peen put to me by the government that there may be a
clause of apbillpshall not be taken to appropriate revenue or publi?re.wdl(.:e t.owards _problem gamblers L.mder Fhe current
money or to deal with taxation by reason only of its containing/€gislation in that, in 30 years time, their details may be
provisions for the imposition or appropriation of fines or other provided. | think we have plenty of time to sort that out. As
pecuniary penalties or for the demand or payment or appropriation general principle, it is sound that the Independent Gambling
of fees for licences or fees for services under the proposed act. Authority be subject to FOI. There are exemptions in the act
In light of this, | suggest that the minister, before he shootsvhich would prevent the disclosure of sensitive information,
his mouth off about constitutional issues, has a look at thearticularly personal information, of problem gamblers. That
constitution itself, because it is clear. Even a lawyer of theappears to be very clear.
minister’s standing would understand that when the act says The Independent Gambling Authority is doing a lot of
‘fees for licences or fees for services are not part of taxationwork at the moment. Given its staff numbers, it has been
they are not part of taxation. It is exceedingly disappointingextremely busy—and | want to be fair to them—in relation
that a minister of the Crown can demonstrate such sheeo the codes of practice, the machine numbers inquiry and
ignorance about the constitutional mores and customs that vegher statutory functions. There has been a lot of work done
have in the Legislative Council. He also said that it was parby the board on codes of practice and | understand that one
of the budget. For those of you who have very short memef those codes will be released shortly. In defence of the
ories—I suspect that in this parliament, where there are 6thdependent Gambling Authority, if there is an issue about
members, the only person who has a short memory is thEOI taking up resources, that is an issue for the appropriate
minister—the budget was introduced on 29 May this year, sixesourcing of the Independent Gambling Authority. | do not
or seven months ago. The legislation before this place watink that it should be used as a reason. According to the
introduced in October. There was a five month gap. How th@rinciples of openness and accountability they should be
minister can get up, look anyone in the eye and say that thisxempt from FOI. | am maintaining my previous position and
is a budget measure, beggars belief. This is a minister whiomay well be that there is a deadlock conference. | am very
is not a minister for gambling but a ‘minister for recent sensitive to the needs of problem gamblers and do not
invention’. consider that the arguments put by the government in relation

I will make a general comment about the other issues. Thi this are reasonable in the circumstances.
minister brings this problem upon himself. The legislation The Hon. IAN GILFILLAN: My colleague the Hon.
dealing with freedom of information was dealt with in this Kate Reynolds handled this and | support her. It is the
place on 24 March 2003. In March this year, we dealt withDemocrats’ view that our amendments be insisted upon. | do
freedom of information legislation which we sent down to thenot need to go into the detailed argument. We hold the
House of Assembly. This minister, whether he does not wargirinciple that any enterprise which acts on behalf of the
to or does not know how to, has, since that date, refused wommunity, in a governmental or semi-governmental role,
engage in any process to resolve the differences between theould be open to FOI scrutiny. That is the basis of our
Legislative Council and the House of Assembly. Mr Chair-insistence.
man, you know very well that deadlock conferences in this The Hon. T.G. ROBERTS: During the committee
parliament have worked exceptionally well for at least the terdebate, the Hon. Nick Xenophon asked for some assurance
years that | have been a member of this parliament anthat sensitive, personal information held by the authority (for
probably for a considerably longer period of time. Forexample, that of problem gamblers) would not be disclosed
reasons that escape me and everybody else in this fair statader FOI. The Hon. Mr Redford read an extract from the
of ours, this minister seems to be either unable or unwillingelevant FOI Act schedule, being clause 6(1) in relation to
to bring a matter to a head by establishing a deadlockxempt documents and which deals with unreasonable
conference. This minister for recent invention ought to sitdisclosure of personal information. Using this provision, he
down and get a better understanding of the processes of thissured the Hon. Mr Xenophon that the privacy of individuals
place before he starts shooting his mouth off in Soutlwould be protected. What the Hon. Mr Redford failed to do
Australia’s media about what the Legislative Council can owas to read out clause 6(4) which allows the release of any
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personal documents, sensitive or not, after a period ofhort memory, then that criticism should equally be laid at the
30 years from the date the document came into existence. Tlfeet of his Labor Party colleague. | would deprecate that.
honourable member has already stated that it is not a major The committee divided on the motion:

issue because it may be able to be dealt with. Is that a
reasonable assessment?

The Hon. Nick Xenophon interjecting:

The Hon. T.G. ROBERTS: The Legislative Council
amendment would thus provide that sensitive information
about problem gamblers could be publicly released. A 20 year
old problem gambler who sought voluntary barring from the
authority at that age could thus be identified as such when
they turn 50. The government does not believe that this
information should be publicly available. Further, the
prevention of the release of information under the FOI Act
includes a requirement that it be considered an unreasonable
disclosure. This is not an absolute protection for a problem
gambler. In addition, the requirement to assess FOI applica-
tions would create a resource issue for a small organisation.

AYES (5)
Gago, G. E. Gazzola, J.
Holloway, P. Roberts, T. G. (teller)
Zollo, C.

NOES (14)
Cameron, T. G. Dawkins, J. S. L.
Evans, A. L. Gilfillan, I.
Kanck, S. M. Lawson, R. D.
Lensink, J. M. A. Lucas, R. I.
Redford, A. J. (teller) Reynolds, K.
Ridgway, D. W. Schaefer, C. V.
Stephens, T. J. Xenophon, N.

PAIR(S)
Sneath, R. K. Stefani, J. F.

Majority of 9 for the noes.

This amendment will prevent people from seeking barring  Motion thus negatived.

orders for fear of subsequent public identification. The

government wants to help problem gamblers. The oppositioURVEY (MISCELLANEOUS) AMENDMENT BILL

apparently wants to reduce their opportunities for assistance.
| also note that the Legislative Council has shown its
willingness to amend a budget bill by inserting an unrelated
amendment to an act that was not even a subject of the bill
That is not the convention of this parliament but is what has
occurred on this occasion.

The House of Assembly did not insist on its amendment
0 which the Legislative Council had disagreed.

LAW REFORM (IPP RECOMMENDATIONS) BILL

In committee (resumed on motion).

This bill is part of the government’s budget strategy. The  (continued from page 879.)

provisions of this bill implement a budget announcement and
provide for cost recovery of the casino and TAB regulation

Clause 27.

costs of the Liquor and Gambling Commissioner. This is  The Hon. P. HOLLOWAY: Further to the debate this
estimated to raise almost $1.5 million per year: $1.1 millionmorning, the Treasurer indicates that he supports in principle
from the casino and $388 000 from the TAB. The oppositioran education program in relation to the implementation of this
has put this revenue in jeopardy. Delaying this bill untilbill and he will look at the details once the bill is passed.

parliament returns will cost the government up to $300 000. The Hon. A.J. REDFORD: | thank the Treasurer for that:
In addition, the Independent Gambling Authority cannot| am not bereft of good ideas.

recover costs of any probity reviews that it may wish to
conduct in this period.

That $300 000 could be used for a range of government
services. The opposition wishes to cost this government
money, potentially reveal the identity of problem gamblers
and make it more unlikely that problem gamblers will seek
help. This is an unrelated amendment to the government’s bill
and it even amends a separate act—one that was not open for
debate in the original bill. This amendment should be
rejected. If members wish to pursue further debate on this
separate issue, they should bring it back to parliament as a
private member’s bill.

The Hon. A.J. REDFORD: The minister just repeated
much of the rubbish that was put in another place yesterday.
I think it was described as an end-of-session attempt. Just to
refresh the minister's memory, because we all know now that
it is very poor, itis not an end-of-session attempt. It has been
attempted from as far back as March this year. He hinted that
I, in some deliberate way, had failed to read out clause 6(4)
which allowed the release of personal documents after 30
years. The minister knows full well that | was asked a
question by the Hon. Nick Xenophon. | do not have staff
sitting next to me. | endeavoured to provide an answer.

The minister may recall, during the course of that debate,
that the Hon. Nick Xenophon asked the minister, the one in
this chamber, whether he had anything to add. The minister
in this chamber said he had nothing to add. So, if there is any
criticism of me in another place by the minister, who has a

The Hon. R.D. LAWSON: | move:
Pages 9 and 10, new sections 31 and 32—

Delete new sections 31 and 32 and substitute:
31—Standard of care

(1) Subject to this Part, the liability of a person (the
defendant) for causing harm to another person (the
plaintiff) will be determined in accordance with the
principles of the law of negligence.

(2) In determining the standard of care to be exercised
by the defendant, the circumstance of the case to which
the court is to have regard include the following:

(a) whether the risk of causing harm was foreseeable
(that is, is it a risk of which the plaintiff knew or
ought to have known);

(b) the circumstances in which the plaintiff became
exposed to the risk;

(c) the age of the plaintiff and the ability of the
plaintiff to appreciate the risk;

(d) the extent (if at all) to which the defendant was
aware, or ought to have been aware, of the risk;

(e) the measures (if any) taken by the defendant to
eliminate, reduce or warn against the risk;

(f) the extent (if at all) to which it would have been
reasonable and practicable for the defendant to
take measures to eliminate, reduce or warn against
the risk;

(9) any other matter that the court thinks relevant.

(3) The fact that a defendant has not taken any
measures to eliminate, reduce or warn against a risk does
not necessarily show that the defendant has failed to
exercise a reasonable standard of care.

(4) Subject to any Act or law to the contrary, a
person’s standard of care may be reduced or excluded by
contract but no contractual reduction or exclusion of the
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duty affects the rights of any person who is a stranger tanecessarily require an intention to cause harm to another but,
the contract. ) rather, an intention to do the wrongful act. It is therefore
(5) Where a person is, by contract or by reason ofyggsible that this section will also assimilate some intentional
some other Act or law, subject to a higher standard of car . - . . .
that would be applicable apart from this subsection, thefOt actions to negligence where the act is done intentionally
question of whether the person is liable for harm will be but there is no intention of causing harm. This then is a very
determined by reference to that higher standard of carefar-reaching provision that would substantially change our
(6) IThIS SECEQHh?P%K?te? tothe e_XC"rJ]S'OF‘ of any c;1t*1eflaw of tort. The bill as it stands is not concerned with wider
pAnCpISs S i bty fo causig e (0 SnOXTE reform of the law of tort but ony with negiigence, n the
(7) However, this section does not apply to a caseProad sense in which the committee uses that term, that is, a
where a person intends to cause harm to another. breach of a duty of reasonable care however that duty arises.
The effect of this amendment is to introduce a standard ggVen if the amendment were restricted to negligence cases,
the proposal is contrary to the recommendations.

care to negligence actions generally, which is in virtually . -
identical terms to the standard of care that currently applies On the question of foreseeability, the amendment conflates
in relation to occupiers’ liability. It was in 1987 that amend- 'oreseeability with the standard of care required of the
ments were made to the Wrongs Act to include part 1gdefendant—the very error tha’_[ the Ipp committee is seeking
dealing with the subject of occupiers’ liability. Section 17Cto stamp out. The Ipp committee wanted the law to state
provides: specifically that no duty of care arises at all, unless a risk is
(2) In determining the standard of care to be exercised by thforeseeable and.can be described as not |n5|gn|f|cqnt. Only
occupier of premises, a court shall take into account— Sfter those questions are answered should the question qf the
L L standard of care, that is, the content of the duty, arise,
and it lists a number of factors which include, for example:qiherwise there is a danger that courts will proceed from a
(e) the extent (if at all) to which the occupier was aware, or oughfinding that a risk was foreseeable directly to a finding of
to have been aware, of— negligence. The mere fact that a risk was foreseeable does
(i) the danger; and - not, as a matter of common law, mean that the defendant was
(i)  the entry of persons on to the premises; and i~ . . P . .
(f) the measures (if any) taken to eliminate, reduce or warr€gligent. There is an intermediate question of what, if
against the danger; and anything, the reasonable person would have done about the
(9) the extent (if at all) to which it would have been reasonablerisk. That is the question that is answered by applying the
and practicable for the occupier to tgke measures to eliminatq»]eg“gence calculus. That is obscured or perhaps swept away
reduce or warn against the danger; by this amendment.
These principles reflect the common law of negligence as laid  Although the amendment appears to preserve the require-
down in various decisions. It is interesting to note also thaiment to consider whether it would have been burdensome to
liability for animals was codified in section 17A of the act in avoid the risk, it gives no guidance to the courts as to whether
a way which, speaking very generally, defines the standarghey can continue to apply the other factors, or whether those
and duty of care. The reason this amendment is advancedffictors are to be given any—and what—importance, com-
this way is to endeavour to ensure that the committee hgsared with the matters listed in the provision. Also, this
before it at least one alternative statement of the standard gfovision would seem to retain the threshold set in the Shirt
care for consideration. | look forward with interest to the case for the point at which a risk cannot be disregarded, that
government's response. is, the test of whether the risk is far-fetched or fanciful;
The Hon. P. HOLLOWAY: The government opposes whereas, the Ipp committee recommended a somewhat higher
this amendment, which would create a new regime oktandard, that is, the question of whether the risk was not
negligence for South Australia alone. It would be differentinsignificant. Other jurisdictions that have adopted the Ipp
from the common law and different from the law in other reforms have used the expression recommended by the
Australian jurisdictions that have legislated to adopt the Ipgommittee, and it would be unfortunate to see South Australia
recommendations. This is highly undesirable, because deviate from a national regime so as to have its own unique
would tend to isolate South Australia from the developmentaws of negligence.
of the law nationally. Only time would tell how the proposed  Further, the extent and effect of its proposed departures
differences from the common law would play out. Thefrom the common law are unclear. For example, at present,
provision is too broad. the law is clear that a doctor should warn a patient about all
By subclause (1) the liability of one person for causingmaterial risks of the proposed treatment. However, this
harm to another will be determined in accordance with theamendment proposes that the defendant’s failure to warn of
principles of the law of negligence. By subclause (6) thisa risk is not necessarily negligent. Will that modify the
proposed new section would exclusively determine tortiougommon law on this point or can they co-exist? How does
liability for harm, except intentional harm. Harm is defined this rule apply where there is a statutory obligation to warn
in clause 8 to mean not only personal injury but also propertyf the risk? These provisions appear to have been adapted
damage, economic loss and loss of any other kind. Tortiousom provisions that deal with the law of occupiers’ liability.
liability for harm can arise in other ways apart from negli- In that context, they were designed to strike a balance
gence. For example, the claim might be for nuisance or fobetween the interests of occupiers and entrants by applying
a breach of a statutory duty other than a duty of reasonablie law of negligence, subject to some specific provision—
care. It might be an action for defamation. At the moment Members interjecting:
they are separate legal actions which do not proceed on the The ACTING CHAIRMAN (Hon. J.S.L. Dawkins):
same principles as the law of negligence. Order! Members on my left should conduct their conversation
This section therefore proposes to assimilate these actionsthe lobby.
to negligence as modified by the provision. An exclusionis The Hon. P. HOLLOWAY: Yes; hear, hear! In that
given by subclause (7) for cases where the person intends tontext, they were designed to strike a balance between the
cause harm to another. However, an intentional tort does natterest of occupiers and entrants by applying the law of
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negligence, subject to some specific provisions that cater tmught to have foreseen a risk does not, by itself, justify a conclusion
the special situation of dangerous premises. It may be unwiggat the person was negligent in failing to take precautions against
to apply the same rules across the whole spectrum df
negligence and, indeed, of tort law, so the governmenWhy is it the case that a person who ought to have foreseen
strongly opposes this amendment. a risk is not negligent in failing to take a precaution against
The Hon. R.D. LAWSON: | thank the minister for the the risk? In terms of new section 31, under standard of care,
very fulsome explanation of why the government is nothow differentis that from the current common law position?
supporting this amendment. Whilst | do not agree with all thdn relation to precautions against risk in new section 32,
points that he made, | readily acknowledge that there woul&eference is made to the risk as being ‘not insignificant,” and
be a loss of uniformity of the legislation if this amendment! will discuss that under my amendments, because | have a
were carried, and | also recognise that it is not consistent witiumber of amendments in relation to that.
the recommendations of the Ipp report. Mind you, notallthe The Hon. P. HOLLOWAY: New section31 is a
Ipp recommendations have been accepted by the governmeégstatement of the common law. However, now that we have
in this bill. Knowing as | do the earnest desire of the commit-2ccepted Mr Gilfillan’s amendment, it will have that slight
tee to progress this bill and pass it today, | seek leave tgifference. In relation to new section 32, the Ipp committee

withdraw the amendment. made it clear that foreseeability is a prior and separate
Leave granted; amendment withdrawn. question from the question of duty of care. That is what new
The Hon. IAN GILFILLAN: | move: section 32 is all about. o
Page 9 (new section 31), after line 21— The Hon. NI_C_K X[ENOPHON. | indicate my support for
Insert: the Hon. Mr Gllflllan§ amendmenp It at least ameliorates
(2) The reasonable person in the defendant’s position will bavhat | see as a potential problem with this clause. | commend
taken to be sober unless— him for moving it, and | support it.
(a) the defendant was in intoxicated; and Amendment carried.

(b) the intoxication was wholly attributable to the use of drugs . .
in accordance with the prescription or instructions of a The Hon. NICK_XENOPHO’\_I' | move:
medical practitioner; and Page 9 (new section 32(1)(b)), line 27—
(c) the defendant was complying with the instructions and Delete paragraph (b).
recommendations of the medical practitioner and theay paragraphs 7.14 and 7.15 of the Ipp report, there is a

manufacturer of the drugs as to what he or she should do, of;. : - .
avoid doing, while under the influence of the drugs, discussion for changing to a double negative. Although the

and, in that event, the reasonable person will be taken to bterm ‘notinsignificant’ was recommended by the Ipp report,
intoxicated to the same extent as the defendant. it does outline that the phrase is problematic and may cause

It is the opinion of the Law Society that the definition of the courts some interpretive difficulties. That is discussed in
‘intoxicated” should be clarified in relation to the referenceParagraphs 7.16 and 7.17. Paragraph 7.16 of the Ipp report
to a ‘drug’ to make it clear that it is other than a drug takenStates:

for therapeutic purposes in accordance with the directions of In the opinion of the panel, this proposal addresses part of the

amedical practitioner. This allows for the very common cas erceived problem we have identified but by itself it does not address
y danger that a court will conclude that, because a risk can be

whereby a person suffers an unexpected and adverse reac'[tﬂicribed as not insignificant, it would be negligent not to take

to a prescribed medication. precautions against it.
The Hon. P. HOLLOWAY: | indicate that the govern- ¢ ks about the difficulties in that regard. Paragraph 7.17
ment does not oppose this amendment. states:

The Hon. NICK XENOPHQN: | am dl_sappomted that. For this reason, the panel is of the opinion that modifying the
the Hon. Mr Lawson has withdrawn his amendment inghirt formula in the way suggested is not sufficient on its own.

relation to standard of care. The Hon. Mr Holloway made th -
point that this would put us out of kilter with other states. Th(j tgoes on to talk about a statutory provision to the effect that

fact is there was uniformity before lpp—or before thesevyhetherfailing to_ta_ke precautions againstanotinsignificant
proposed changes—and that uniformity was the common Iansk of personal injury or deat.h.to another was negligent
in terms of the High Court of Australia making determina- epends on whether, in the opinion of the court, the reason-
- ,.able person would have taken precautions against the risk. So
tions on cases. Although | saw the Hon. Mr Lawson’s

oo . “there is a discussion. That is why | am moving the amend-
amendment as at least a fall back position, it is not so UNIQUE, <+ | am concerned that it will be problematic and wil
in the sense that it was relying on the principles set out "Eausé interpretative difficulties
terms of occupiers’ liability law and relied on something that We have a test in Wyong Shire Council v Shirt. with
has been tried and tested in the South Australian context f hich this proposal appears to be dealing. The facté of that
a number of years. In relation to Ipp, at paragraph 7.7 i se are such that in January 1967 Shir.t was skiing in a

dlscgsses that, under current Agstralllan law, the concept Brcuit which was used by water skiers. They were signs there
qeghgence has two components,that is, foreseeability of Iking about deep water on the shoreline of the lake.
”SIi:Of harm ST? th]?trs]o-c_:allle?hnegllgen(ie cal::tulus. . However, the water was not that deep and, as a result of
oreseeability or tN€ risk ot harm IS relevan oanswer|nqa||ing whilst skiing, Mr Shirt sustained a catastrophic injury.
the question of whether the reasonable person would ha e suffered quadriplegic paralysis. That is why in that

taken any precautions at all against the risk; and, henc%bntext I am concerned that cases such as the Wyong case
¥vr|lether the defe?_dant lcan reasonatbly be. expected to ha\ml not succeed if ‘not insignificant’ is kept in. | would have
aken any precau ?onsf. PP go.es.pn 0 say. _ thought, in terms of equity and fairness, Mr Shirt deserved to
g Woulld not be fai to impose fiability on a person for failure to scceed, given that there were signs saying ‘deep water, and
aKe precautions againsta risk orwnic ey had neither kKnowle H : H

nor means of knowledge. Foreseeability is a pre-condition of?at n the circumstances '[[he c.our't ”.‘"?‘de a‘ljudgment that
finding of negligence: a person cannot be liable to failing to takeVIr Shirt should succeed. ‘Not insignificant’ would deny
precautions against an unreasonable risk. But the fact that a perspeople such as Mr Shirt who have had catastrophic injury and
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where a mistake was made in terms of the signage put around The problem is most acute in terms of what a cognitive psycholo-
the lake where he was injured from succeeding. gist would call the hindsight bias. As Sir Owen Dixon expressed it,

. . . in th f tin Ch H —
The Hon. A.L. EVANS: Family First will support the nthe COUI’Sf—:‘ erargumentin -hapman v -earse
amendment. As we see it, it means the injured person ¢¥" appeal in 1961 from South Australia—

plaintiff may have more chance of being successful in & cannot understand why any event which does happen is not
claim. foreseeable by a person of sufficient imagination and intelligence.’

The Hon. P. HOLLOWAY: The government opposes The Chief Justice continues:

this amendment. This clause deals with the duty of care in The search for a unifying principle in the law of negligence has
negligence. Subclause 1(b) sets the threshold below whichpioved to be as futile as the search for a unifying principle in the
person is justified in disregarding a risk. As we have beetfs ofc?hysmsa._Th’ere are |n]((j|<r:]at|ons that the High Court will revisit
discussing, the threshold is set at ‘not insignificant, the © u.n emanding natu.refo the test—
doubling negative. That is as the Ipp committee recommendhat is, the foreseeability test—

ed. If arisk cannot be classed as insignificant, then a duty of/hether by High Court decision or by statute, change can be
care can arise. The present threshold, fixed by law, is whethéffected. The case law suggests alternative formulations. For
the risk is far-fetched or fanciful, which is the phrase that waﬁ;asrwgi'tﬁe?%?it;ﬁggrmjﬂlf;'\?vgéafr’]%?Lerﬂigglf{g%i‘gﬁd Barwick

used in the Shirt case. So, that is the present threshold.

The Ipp committee proposed to change this to ‘nogn_terpose: once again, a double negative test. Chief Justice
i , . ; pigelman continues:
insignificant’, a phrase denoting a somewhat greater risk th )
sets the threshold somewhat higher. This same provision has e could do a lot worse than adopt the test of Walsh J in Wagon
been made in response to the Ipp recommendations in NeW°u"d [No- 2J: a test of ‘practical foreseeability'.
South Wales, Queensland, Western Australia and Tasmanfdter extensive analysis of the alternatives, Ipp came up with
and is proposed in Victoria. The honourable member'& suggestion which has been adopted in other jurisdictions.
amendment proposes that there should be no criterion at alt. i @ reasonable compromise which has been adopted
This is unworkable and will leave the courts with no guidanceelsewhere, and we should adopt it. We could debate this issue
as to the point below which a risk can be disregarded. It wilfor years. It is high time parliaments intervened, adopted a
create only uncertainty and confusion. For that reason, thgst and put an end to the judicial sophistry that has bedev-
government believes that the amendment has no merit ariéed numerous cases on this subject. Every one of the cases
opposes it. usually occupies 50 pages of tBermmonwealth Law Report,

The Hon. NICK XENOPHON: | understand the usually five (and sometimes seven) judgments, all adopting

government’s position, but does the minister acknowledggifferent approaches from Whi.Ch i.t is extremely difficult for
that, if this clause is deleted, the test will be determined by?YOne to discem the test which is being adopted.
the courts? Itis not as though there will be no criteria. It will The refinements and sophistications have become extreme,

be the common law that we would rely on, given the circum-2nd it is our belief that, having engaged Ipp, who is a very
stances of the case. learned judge, with other qualified people, to come up with

) o .. a solution which has been adopted elsewhere, we should
notTnheecgsosnérﬁ. ';SE]Z%VXSA;( Itl\\:lv)illIT)dev\l/sre]altse;[/Z?tisﬂ?gftt\iﬂrl:”r]e V\<;;1dopt that. Certainly, in relation to this quite significant
section 32 y ) amendment, we should not depart from the national standard.

) o - We do not support the honourable member’s amendment.
The Hon. R.D. LAWSON: lindicate that the opposition The Hon. NICK XENOPHON: Before we vote on this

does not support this amendment, which really seeks 10 laynendment, will the government clarify, on the issue of the

the foundation for the following amendment in this amend~qding of ‘not insignificant’ (and the minister responded to

ment sheet which, if it is not carried, would change they,,t in his second reading contribution), whether it is a
formulation from ‘the risk was not insignificant’ to ‘the risk raasonable person in the defendant or plaintiff's position in
was real’. These are important semantic differences. Thg, s of this test of ‘not insignificant’, or is it just a reason-
mover mentioned the case of Wyong Shire Council v Shirtgp o person in the community?

from which so much of the debate on this topic has emanated. The Hon. P. HOLLOWAY: Itis up to the courts to make

In a very interesting article by Chief Justice Spigelman inthe decision. So, it is an objective test.
the July 2002 issue dfhe Australian Law Journal, entitled The Hon. IAN GILFILLAN: |indicate the Democrats’

‘Negligence: the last outpost of the welfare state’, at page 444ypport for the amendment. This query may clarify which

Chief Justice Spigelman said of that case: draft of amendments we are dealing with. | have amendments
Issues of likelihood or probability are said to arise in the contextdy the Hon. Nick Xenophon MLC marked as No. 1 and then
of reasonableness of conduct at the level of breach. another similar one identified as No. 2. On the bottom, No.

He mentions the fact that Justice Wilson dissented in the case S dated 27 November 2003 at 9'h39 a.m. and No. 2 is the
rejecting the idea that a real risk could be identified with a>2M€ date butat 9.44 a.m. Itis a rather interesting perspective
remote possibility. He continued: one gains of parliamentary counsel firing off schedules of
) ) amendments that change. Will the Hon. Nick Xenophon
Lawyers tend to continue to refer to the test as being one Oéxplain which one we are working from?
‘reasonable foreseeability’. | cannot see that ‘reasonableness’ has h ick hon: ' i f
anything to do with the test, which only excludes that which is far- 1 1€ Hon. Nick Xenophon: We are working from
fetched or fanciful’. The test appears to be one of ‘conceivabl@mendment sheet No. 2.
foreseeability’, rather than ‘reasonable foreseeability’. The Hon. IAN GILFILLAN: Is that the 9.44 a.m.
I am reminded of the observations of George Orwell in his greainodel?
1946 essay ‘Politics and the English language’. The Hon. Nick Xenophon: Yes.

The quote is perhaps too long with which to detain the The Hon. IAN GILFILLAN: So, the 9.39 a.m. sheet
committee. He continues: goes into the bin?
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The Hon. Nick Xenophon:No; there are some fallbacks, which the law of torts has descended. This was an appeal

so do not throw that away. against a Western Australian decision in which it was alleged
Amendment negatived. that a business that conducted indoor cricket should be liable
The Hon. NICK XENOPHON: | move: for an injury sustained by a player of indoor cricket. It was
New Section 32(1)(b), page 9, line 27— the plaintiff’s contention that the rules of indoor cricket
Delete ‘not insignificant’ and substitute: should have required face masks or helmets to be worn. The
real courts below did not accept that. In the High Court, a bench

| note the Hon. Robert Lawson has discussed this to sonmgf five judges split three to two, three judges saying that they
extent. This amendment is about using the term ‘real’ insteaould have dismissed the plaintiff's claim. However, Justice
of ‘notinsignificant’, and meeting this burden of proof shouldKirby (the judge to which the Hon. Nick Xenophon referred),
be a precondition of the application of the so-called negliwith Justice McHugh, would have upheld the appeal and
gence calculus referred to in the Ipp report. It would be avould have required the operator of an indoor cricket stadium
preferred outcome, and not insignificant. | believe that ito have a warning in a prominent position around the arena
would be sufficient to meet the Ipp report’s concern about thevhich said:
far-fetched and fanciful rule in Wyong Shire Council v Shirt,  \warning. Indoor cricket exposes players to a much higher risk
and | note that there is a number of references in the Ippf severe head and eye injury than outdoor cricket because:
report to the negligence calculus, but this is a term thatis not the game is played in a confined space;
widely used. - without protective head gear or a face shield; and

| draw the committee’s attention to the High Court - with a softer ball that can enter the eye socket.

approach on this formulation in Woods v Multi-Sport g4 the approach adopted by the minority judges (who are
Holdings, a 2002 decision of the High Court. Justice Kirbypth highly experienced and highly regarded judges) was one
suggests that all that is required is for the risk to t_)e r(_aal, thahat was rejected by the majority and that rejection ought, in
is, such as a reasonable person would not brush it aside as {{; view, be confirmed in statute, as it will be under this test,
fetched or fanciful. It is essentially a fall-back position; it g4 that it will not be necessary for the next sport—whether
yvoyld _b_e amore equitable result than simply referring to ‘not; i 5 squash court or a swimming stadium—to go to the
|nS|g_n|f|cam -t would put a fetter on the far-fetched or High Court to have a ruling upon whether a particular sign
fanciful decision approach that has been drawn from Wyongs required to be erected around their arenas. We believe that
Shire Council v Shirt, but it would certainly not go as far asihe |pp formulation took those factors into account and is
not |r?5|gn|f|cant ' - I entirely appropriate.
The Hon. P. HOLLOWAY: _ The —government also  pe 1o NICK XENOPHON: With the greatest respect

Opposes this amendment. The Ipp committee cons_iderqg the Hon. Mr Lawson, he is basically saying that the
various formulae for the required threshold. It specmcallyCommon IaW works: tha'f the plaintiff in that case failed—
rejected the terms ‘realistic’ and ‘real’ as being too close to The Hon. RD La\;vsoninterjecting'

the existing standard in the case of Wyong Shire Council v
Shirt. This amendment would restore that standard and The Hon. NICK XENOPHON: The Hon. Mr Lawson

would, therefore, be contrary to the recommendations of thElakes the point that he failed 2:3, and the next time it could
Ipp committee. It would simply revert to the present law. AsPe the other way. But | think we need to put on the record

Justice Mason said in the Shirt case, ‘a risk that is not fariformation that the plaintiff lawyers have provided to me
fetched or fanciful is real’. This then would defeat the this afternoon, which is that in the last 23 cases involving

intention of the |pp committee. plalntlﬁs in the H|gh Court the plalntlffs have lost on 20 of

This amendment would also be at odds with what has bee0Se occasions. So, to say that the High Court is some sort
done in New South Wales, Queensland, Western Australi@f Soft touch with plaintiffs is simply not the case. Rather
and Tasmania and what is proposed in Victoria. We do noihan saying that there is some sort of judicial trend to make
urge uniformity for uniformity’s sake. We are prepared toit €asy for plaintiffs, in fact, you could say that it goes the
depart from national models when appropriate. However, ii®ther way; that in 20 of the 23 cases plaintiffs have lost.
these central clauses of the bill we are dealing with the The committee divided on the amendment:

elements of negligence. It is particularly important that we AYES (5)
maintain national consistency rather than have our own Evans, A. L. Gilfillan, I.
regime of negligence law for South Australia alone. | hope Kanck, S. M. Reynolds, K.
that members can understand that. For that reason, we oppose  Xenophon, N. (teller)
the amendment. NOES (15)

The Hon. R.D. LAWSON: We also oppose the amend- Cameron, T. G. Dawkins, J. S. L.
ment. On page 105 of the Ipp report in footnote 4 is contained Gago, G. E. Gazzola, J.
the statement from which the minister paraphrased. | put it Holloway, P. (teller) Lawson, R. D.
on the record as a quote: Lensink, J. M. A. Lucas, R. I.

We did consider using the term realistic but rejected it on the Redford, A. J. Ridgway, D. W.
basis that it was too close to real which might be thought too closely Roberts, T. G. Schaefer, C. V.
associated with the Shirt formula. We decided not to adopt the term Sneath, R. K. Stephens, T. J.

‘practical’ because of the danger that it might be interpreted as Zollo. C

describing not a degree of probability but rather the sort of risk T

against which the practical or reasonable person would take Majority of 10 for the noes.
precautions. If it were interpreted in this latter way it could not .

operate as we intend namely as a precondition of the application of Amendment thus negatived.

the negligence calculus. The Hon. NICK XENOPHON: | move:

The Hon. Nick Xenophon referred to the case of Woods v Page 9 (new section 32 (2)), lines 30 to 36, page 10, line 1—
Multi-Sport, which | think highlights the difficulties into Delete subclause (2).
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| seek to delete all of the subclause because it makes refdactors, not merely suggest that they can if they like. That
ence to factors such as social utility. Paragraph 7.17 of theould only create confusion because the court could not tell
Ipp report, in terms of the discussion modifying the Shirtwhether the negligence calculus applied or not and what to
formula, states that this might encourage judges to addres® in its absence. There needs to be clear direction. We are
their mind directly to the issue of whether it would be dealing with a core provision about the tort of negligence.
reasonable to require precautions to be taken against This is a provision that has already been adopted in other
particular risk. | suggest that this reference to social utility igurisdictions and uniformity is particularly important.
unnecessary and in some respects would be confusing, The government opposes the amendment as we do the
because itis aterm that is barely used. | will refer to that nowinal fall back position of subclause 2.32 where the Hon. Nick
and it will save time in terms of a fallback amendment. ~ Xenophon seeks to delete subclause (d). The amendment

For instance, with respect to social utility, the formulationwould seek to remove, from the negligence calculus, the
given for the inclusion of this new section is a statement frontequirement for the court to consider, among other things, the
Lord Chief Justice Denning in Watt v Hertfordshire County social utility of the risk creating activity. The government
Council, a 1954 decision of the House of Lords, and that istrongly opposes this. This element is essential. The obvious
referred to in a footnote in the Ipp report. This has beerexample is the emergency situation. For example, it may not
referred to only briefly by the courts in the 1961 decision ofbe negligent for an ambulance to exceed the speed limit or
the Board of Fire Commissioners (New South Wales) wroceed against ared lightifitis carrying a critically injured
Ardouin, a 1961 High Court decision, and as a possiblgerson to hospital. This is true even though there is an evident
consideration in the recent decision in Woods and Multisportisk of harm to others from this activity. The harm could be
Holdings, although in that case the formulation was not sociaderious and it could easily be avoided by driving differently.
utility but generally the utility of the propounded act of the But, if the fourth element is deleted, the ambulance driver
defendant. would have to be found negligent if any harm resulted.

Itis unnecessarily complicating the existing common law  Other examples can be found in the field of obstetrics. For
and, for that reason, my first position is that this wholeexample, there are risks associated with a forceps delivery:
subclause be deleted. The fallback position, which | havéhe child may be injured by the forceps. There are risks
alluded to, is that at the very least we delete reference tassociated with caesarean deliveries: the mother might have
social utility, which does not appear to have any specific legahn adverse reaction to the anaesthetic. Similarly, there are
or judicial meaning in the authorities, and | will stand situations in which the use of these procedures is justified
corrected by the minister if that is not the case. because of the danger to the mother or child if delivery is not

The Hon. P. HOLLOWAY: The Hon. Nick Xenophon effected urgently. The social utility of the activity makes it
has referred to three amendments all in one, so | will deah reasonable activity despite the risks. However, the principle
with them all. First, the honourable member wants to deletés not confined to emergencies. It applies in any situation
all of subclause (2). The government strongly opposes thiwhere, although entailing a risk, the defendant’s action was
amendment because it is entirely contrary to the Ippsocially useful or desirable. It is a matter for the court in
committee’s recommendation 28D. The negligence calculusvery case to decide what weight to give this factor in
is a fundamental part of the common law of negligence. Theomparison with the other three. It is only one factor to be
Ipp committee found that it was not well understood, everconsidered but it would be a grave mistake to discard it as
among lawyers, and that it should receive a statutoryrrelevant. This recommendation has been followed interstate.
restatement to ensure it was not overlooked. This clause d$e government opposes all of Nick Xenophon’s attempts to
printed does what it recommended. It makes clear that onalter new section 32(2).
cannot just jump from finding that a duty of care existed to The Hon. NICK XENOPHON: Could the minister
finding that there has been negligence. Instead, one muslarify because, vis a vis the risks associated with the
consider what a reasonable person in the defendant’s positiambulance, the forceps delivery or the caesarean section, the
would have done about the identified risk. courts already take those matters into account. This entire

The provision will assist courts and lawyers in makingdiscussion of the negligence calculus that the Ipp report refers
sure that this step is expressly taken. This recommendatidn seems to be a very academic concept that is not used in a
is central to the Ipp committee’s proposed restatement of thegractical way by the courts in the application of the law of
elements of negligence and has been adopted in otheegligence. There seems to be an element of artificiality in
jurisdictions. To remove it here would be a substantiathe concept of negligence calculus. It seems to be an under-
departure from the existing common law and the Ipplying premise in much of the Ipp report. The ambulance
recommendations. It would go in the direction of creating asituation, the forceps delivery and the caesarean section: the
special common law of negligence for South Australia alonecourts take all of those matters into account now in terms of
For that reason, the government would strongly oppose thihe utility, risk factors and the alternatives available.
deletion of subclause 32.2. As his fall back position, the Hon. The Hon. P. HOLLOWAY: It is the common law. The
Nick Xenophon has two other matters to deal with. Hereason that the government wants to put it into statute is
suggests that, on page 9, line 31, we put ‘may’ instead of ‘ibecause the Ipp committee found that, even among lawyers,
to’. The government opposes this. it was not well understood and that it should receive a

The negligence calculus is fundamental; it is not anstatutory restatement to make sure that it is not overlooked.
optional extra. It is the key mechanism by which the court The Hon. R.D. LAWSON: | indicate that the opposition
decides whether or not the defendant is in breach of a legalill not be supporting the amendment being moved or the
duty. This entails looking at how likely the risk was; how other two foreshadowed amendments by the honourable
much damage might result; how easy or difficult it would member. To delete new subsection (2) altogether would
have been to take precautions; and the social utility of thelefeat the purpose of this new section which is to state the
activity. It is important that the parliament give the courtsrules in clear and concise terms. In so far as the honourable
clear guidance. There is a requirement to consider thesaember seeks to have deleted ‘the social utility of the activity
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that creates the risk of harm’, |, too, was intrigued by thissolution has not to date been disclosed by the federal
notion of social utility because itis not an expression whichgovernment.
to my knowledge or understanding, has been used in this area We know that Prime Minister Howard'’s Pacific Solution
of the law, either in statute law or case law. It is used in thénas already cost more than half a billion dollars and is
Ipp report. This particular recommendation from the Ippbudgeted to cost more than that again over the next four
report has been adopted. years. In the 2002-03 federal budget, the Treasurer, Peter
| searched for alternative words and formulae whichCostello, announced that nearly $1.4 billion would be devoted
would express this notion of social utility. | noticed that, in to a series of measures to prevent asylum seekers from being
the Tasmanian Civil Liability Amendment Act 2003, the able to lodge an application for refugee status within
Tasmanian parliament adopted a different formulation. It isAustralia’s migration zone. This includes $219 million for the
section 11(2)(d) in the Tasmanian legislation. They have usegbnstruction of a detention facility on Christmas Island;
the words ‘the potential net benefit of the activity that$430 million over four years for the reception and processing
exposes others to the risk of harm’. Rather than use thefasylum seekers on Nauru and Manus Island; $455 million
expression ‘the social utility of the activity’, they speak of theover four years for reception and processing at Australian
potential net benefit. However, | do not believe that theExternal Territories (Christmas and Cocos Islands);
Tasmanian formulation, and any other formulation that | havé5.6 million for travel, $75.4 million for the regional
been able to dream up, is preferable to the expressiogpoperation agreement, (UNHCR, IOM); $7 million to
recommended by Ipp. In those circumstances, we would ndtusaid for Nauru under memorandum of understanding; and,
support the removal of the subsection altogether. We do né2.1 million for the continuation of the Department of
believe that there is a better formulation of it. As the ministerForeign Affairs and Trade’s temporary consulate on Nauru.
has mentioned, this has been adopted in other jurisdictions. This is only part of the picture, as the Howard government
The Hon. IAN GILFILLAN: | indicate Democrat refuses to provide any detail of the true cost of the military’s
support for the amendment. Can the minister give anpupport of this policy. It has also consistently refused to tell
indication of when he intends to report progress? There arés the cost of transportation of asylum seekers to and from

basic requirements. the third countries. Despite all the spending and the federal
Amendment negatived. government’s claims that none of these asylum seekers set
The Hon. NICK XENOPHON: | move: foot on Australian soil, over 300 of these people have already

Page 9 (new section 32(2)), line 31— been resettled in Australia and more are on their Way._The
Delete is to' and substitute: _Howa_rd government must kr_low that this huge expenditure
may is not justified and we call on it to come clean, to be transpar-

ent and to tell the Australian people the full cost of the

Amendment negatived. ‘Pacific solution’.

The Hon. NICK XENOPHON: | move: The Hon. Kate Reynolds:Including the human cost.
Page 10, line 1 (new section 32(2)(d))—Delete paragraph (d). ~ The Hon. CARMEL ZOLLO: Including the human cost.
Amendment negatived. However, the federal government continues to promote this
Progress reported; committee to sit again. unsustainable program, including the latest attempt to excise
thousands of Australia’s islands from our migration zone. We
ASYLUM SEEKERS are not aware that there is any evidence that this is an

effective way to protect our borders, and we know that it does

Adjourned debate on motion of Hon. Kate Reynolds: hot treat people fairly. The Howard government should
That the South Australian Parliament condemns mandatorgoncentrate its efforts on dealing with the issue of processing
detention and the Pacific Solution as crimes against humanity, the applications of asylum seekers to ensure speedy resolu-

. . - . .. tions to enable more certainty and confidence.
to_whlch the Minister for Ab_orlglnal Affairs gnd Reconcili- The processing regime should be fast, fair and transparent
ation has moved the following amendment:

) ) so that genuine refugees can settle in the community; and
e o oanae 1058 ound ot 10 De genuing can De guickly sent ack. The
slows down the process of assessment and causes asylum see fle government continues o voice its concerns rega}rdlng
significant delays and uncertainty. Further, the South Australia@Sylum seekers in general and, more particularly, the children
Parliament condemns the policy of returning asylum seekers thiving in detention centres around Australia. We strongly
countries which do not have genuine and acceptable human righfselieve that no child should be held in any form of detention,
protections’. unless they have been involved in some form of serious

(Continued from 3 December. Page 857.) criminal activity, and we have called on the federal govern-

ment to release all children from detention centres.

The Hon. CARMEL ZOLLO: | move to add the This government has been working hard behind the scenes
following paragraph to the minister's amendment: to do something for these children who we believe deserve

Further, the South Australian Parliament calls on the Commonbetter than the prison the Howard government has put them
wealth to release all children held in immigration detention centredn. It might make us feel good to posture publicly on the
in Australia before Christmas. plight of people living in detention centres, but the reality is
The commonwealth government’s Pacific Solution for thethat this has no impact on commonwealth policies and
processing of asylum seekers has been found to be costly apdactices. We believe that more can be achieved through
to create lengthy delays and uncertainty for the often alreadyegotiation and the agencies most concerned working closely
traumatised refugees who are currently being detained diwgether to achieve the best possible outcomes. Although the
Pacific islands. It simply changes the way and location irstate is limited in terms of its influence on commonwealth
which asylum seekers are being processed at enormous cgstiicies regarding detention centres, through ongoing
to the Australian taxpayer, although the true cost of thiconsultation and negotiation with the Department of
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Immigration and Multicultural Affairs officers, this govern- some clarification from the mover of the amendment, it will
ment has managed to secure a number of memorandumstlué difficult for us to support that.
understanding between the state and commonwealth. We | thank members for their contributions to this debate. |
have child protection workers going into Baxter on a regulayill make a couple of brief comments. The Hon. Andrew
baSIS to monitor the health and Welfare Of the Ch|ldren Th|¥vans Wanted further information about the Democrats’
has meant that the children living in the Baxter Detentionsp|ytions. I refer him to my speech of 26 November in which
Centre have been able to attend school in Port Augusta andymmarise the suggestions put very eloquently by Father
experience just a small part of the freedom, learning and fugrank Brennan, which are consistent with Democrat policy
that should be the right of every child. . and calls made previously, so | will not take up the time of
We have also recently secured through negotiation thghe council restating all that. He also asked for information
release of a number of children into care in the Commun|tYabout what we had done in the federal arena, given that
and we provide support to these children and families. We argnmigration comes under federal law. We have made a
also providing services such as health, housing and schoolingmber of attempts to humanise both Australian laws and
for those families who have already been released into th@dera| government po”cy' particu|ar|y to make them
community. We call on the Howard government to provideconsistent with international treaties. Time and again those

a fairer and more compassionate system for asylum seekeggtempts have been opposed and blocked by the government
especially the children. We also reiterate our federal coland the opposition working together.

league the shadow minister for immigration Nicola Roxon’s | have a few brief comments on some of the Hon. Rob

. ; Lo T . YLucas’ lengthy contributions last night. He referred to an
200 children being held in immigration detention beforearticle by Russell Skelton frorfihe Age newspaper. That
Vhformation was put as though that story—the story of the
Bakhtiyari family (and | do not wish to comment on the
Bakhtiyari family specifically)—invalidates the claims of
thousands of asylum seekers and as though it justifies
Australia’s inhumane treatment of people seeking safety in
our country. We do not accept that that position can be rightly
argued.

a little bit of joy into these children’s lives at this time of the
year. | ask the chamber to support this amendment.

The Hon. R.I. Lucas: Is this without the mothers?

The Hon. CARMEL ZOLLO: | certainly would like to
see mothers released with their children as well.

The Hon. R.I. Lucas: Is that part of the motion?

The Hon. CARMEL ZOLLO: It is not part of the . . . . -
motion. We are calling for children— In relation to identity, for the sake of brevity, | will just

The Hon. RI. Lucas interjecting: guote from the Hon. Justice Marcus Einfeld, AO QC who

The Hon. CARMEL ZOLLO: The amendment does say wrote in the Amnesty International Annual Report 2002. He
‘without the mothers’, but | mean it would be logical, would S2id:

it not? Asylum seekers often have no papers and tell lies to secure their
The Hon. RIl. Lucasinterjecting: freedom. Some of the people have undoubtedly told untruths to

. ; ; authorities but not all liars are rogues. History has taught us

The Hon. CARMEL ZOLLO: Chl!dren’)belng out of repeatedly that people escaping terror often lie to be free. If the
there full stop would be 990d1 W01}|d It not* people here who have lied about their origins or some other detail
The Hon. Kate Reynolds interjecting: in order save their kids because in their belief the truth might but

The Hon. CARMEL ZOLLO: Well, care givers really ~should not have excluded their rescue, they may still be worthy of
would be logical. listening to.

The ACTING CHAIRMAN (Hon. J.S.L. Dawkins): It In relation to people smugglers, again for the sake of brevity,
is not a conversation. The Hon. Carmel Zollo has the call. | will quote the same person. Justice Einfeld said in that same

The Hon. CARMEL ZOLLO: We would like their care journal:

givers to be with them, yes. People smuggling is often an evil and parasitic undertaking. But

it is not new and no-one has ever been able to stamp it out. In fact,
The Hon. KATE REYNOLDS: | am not sure where t0  some people smugglers have been heroes. Those who are not deserve
start with these amendments on top of amendments. | hawsir condemnation and we should do whatever we can to bring them
to say that, whilst the Democrats have some sympathy for thi@ account. But their sins should not colour or dictate our treatment
intent of this most recent amendment, really it will not do©f the people they have transported. We simply must not blame the
. Lo victims for the acts of the perpetrators.
much good for the children. Certainly it is not clear whether _ _ _
the ALP wants children to be released with or without theirThe Hon. Nick Xenophon talked about crimes against
parents, and the Democrats are very clearly on the record Asimanity. | refer hor)ourable members to some of the
saying that children should be released with their parents. larguments put by Julian Burnside QC. | covered some of
fact, we know that the Children’s Protection Act requires thathese in my earlier speeches, so | will be brief. (I also note for
children not be separated from their parents, unless that t§e record that | am very grateful that | am not a lawyer,
absolutely unavoidable. In this case, clearly it is avoidabléecause itis sometimes easier to take astronger moral stand
should the will of the state government be there. Howeverather than getting tangled up in a legalistic approach to
it does not appear to be. complex issues such as this). Julian Burnside said:
l'also place on the record part of one minister’s answer to Following the creation of the International Criminal Court in
a question | received today, which indicates that a total 02002, Australia introduced into its own domestic law a series of
41 child protection notifications classified as tier two andoffences which mirror precisely the offences over which the
involving 64 children have been made to the Department ofternational Criminal Court has jurisdiction.
Human Services since the opening of the Baxter Immigration The Commonwealth of Australia now recognises crimes against
. - . umanity, two of which are of particular significance: sec-
Detent.lon Centre in Septe;mber 2002. Certa|n!y, we W‘T’mt tEon 268.12—crime against humanity, imprisonment or other severe
see children out of detention but we do not believe it will bedeprivation of physical liberty; and section 268.13—crime against
helpful for them to be released without their parents. Withouhumanity, torture.
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I refer the Hon. Nick Xenophon and anybody else who has  Inthe National Anthem in the second verse, ‘For those who come
an interest in this to those specific sections of the AustraliaBcross the seas, with boundless plains to share.’ We are not sharing
criminal code our land and not welcoming others to Australia. This is a bad thing

. . . .because then Australia isn’t really a free country.
When speaking to this motion, | have taken the opportuni- Y v

ty to place on the record the words of both ordinary Aus- have one other article, and I hope the Hon. Rob Lucas and
tralians and extraordinary human rights campaigners. | alsis colleagues will indulge me. | have a short article by Rex
thank my colleague the Hon. Sandra Kanck for her commentdory that was in the Adelaidkdvertiser of 28 November. It -
and for placing on the record the comments of Dr LouisdS entitled ‘Shameful policy must be overturned.’ In part, it
Newman. Dr Newman is from the New South Wales InstituteStates:

of Psychiatry, and | know that those members who have We have become conditioned to the idea and the justification of
expressed privately to me their discomfort with the arbitrarydetention centres for asylum seekers. When small boats first
appeared on our northern horizons in the mid-1990s carrying

and lengthy detention of children will remember her Words'potential refugees from mysterious places like Irag, Pakistan and

She said: Afghanistan, we were frightened by this new and unknown threat.

Treatment of hundreds of children held in depriving and It was perhaps a natural reaction and to a real extent that fear
traumatising conditions under the policy of mandatory detention isemains. But is it logical? Is it rational? Or are we locking these
inhuman, damaging, abusive and puts us in breach of internationdesperate people away because we can’t—or don’t dare—think of
human rights obligations. The treatment of these children haan alternative?

implications not only for them and their families but also for all  |n our desperation to maintain some order and normality in the
children and, indeed, for the discourse of human rights in thiace of an abnormal situation, we have overlooked one factor: these
country. asylum seekers are human beings.

Although there are many more offerings | could make if time ~ They are notinvading monsters. They are not triffids.
pemitedand 1 Hougt members wers meresi,| vy 1 5 o o e s Ty s sty o,
Justa COUP"? t.hat | would like to make. Last We.6k | receive re prepared to give up everything and risk the hazards of a perilous
some unsolicited letters from students at Caritas College @ka journey to reach Australia. When they arrive, instead of adopting
Port Augusta. | will quote briefly from a couple of those. a proper, humane and Christian stance of helping the underdog, we

Jessie Maule, who is 11 years old, wrote: shuffle them behind razor wire in a semiarid and isolated region of

i ) ) Australia.
We are in the middle of a unit of work about refugees, why they

have come to Australia, how they got here and so on. After learnind\s a starting point, all the women and children should be
all this | decided that keeping refugees in a detention centre is realllemoved from Baxter and assimilated into the wider Aus-

ahorrible idea. .. tralian community. The current housing project in Port

I have always disagreed on keeping refugees in such a sad pla - P .
like Baxter. It is cruel unnecessary and disgusting. Augusta has so many restrictions that it is virtually a prison

I have a good friend at Baxter, and she is as normal as anyong\(ithout walls. They will need fina_ncia_l help and counselling,
Why can't people understand that? That's all | want to know. Surdout at least they will be free. Their children could go to local
their skins are a different colour and they may believe a differenschools. Men in family groups should also be freed and,

religion but there still people like you and |. eventually, all but the potentially dangerous, ill, or militant
Natasha Sghirripa is 10 years of age. She hopes that Baxtghould be released.
will close down. She wrote: Politicians (and Labor in opposition was as guilty as the

All of the people in Baxter come to Australia for peace. But Liberals in government) have meekly followed what they
instead they got sent to an unhappy place. They live most of thepperceive as public opinion—opinion forged from fear and
lives not seeing nature, can't play with their friends and get the sam@ynorance. They should now lead by example and orchestrate
food for 3 months. a serious, sensible and controlled national debate about
Kagan Miklavec is 10 years of age, and wrote: detention centres and the imprisonment of potential refugees.

I think that keeping refugees locked up is the worst idea | have  In the past few years, more than 25 reports and investigat-
ever heard. We are the only country who keeps refugees locked ygns have been undertaken, as well as hundreds of investigat-
in a detention centre. | want the refugees 1o be free. ions of individual circumstances, which reveal the huge
Megan Milde, who is 10 years old, wrote: damage being done to children and adults in detention

Over here in Port Augusta we have a detention centre near ugentres. These reports come from parliament, the Human
The things that these people go through are horrible and | havRights Commission, medical specialists, the United Nations

amways disagreed on keepird therm 'OCkedtUp-'Slt“,')‘i',‘\),ﬂ'tundema”ind independent inquiries. Nobody can be surprised that
wny Jonn Roward IS aoing this to iInnocent people: y are normaj . . .

people being put in a horrible place like Baxter? It's cruel and€Very Single one of these reports highlights the trauma,
disgusting. . . despair and human rights abuses that occur in detention

Also about the top of Australia being cut out of the migration centres.
zone. How do you feel about this, that if people land on one of the Every report adds to the case for stopping the policy of
islands on top of Australia they are towed back to their countries? :
They are just seeking safety and protection. mandatory qletentlon pf all asylum segkers. As Ieg.al experts,
imberl h. who is al ) such as Julian Burnside QC, have highlighted, Liberal and
Kimber ey'McIntos » WHO IS 2150 10 Wrote. Labor members must face up to the fact that the arbitrary
.. . keeping refugees in Baxter is horrible and extremely crueldetention of people and the so-called Pacific solution are
They are humans like us and it should not matter what their religiofega| under both Australian and international law. No policy
is or if they are black or white. .
) . . that steals the futures of children, forces people to return to
Holly Millbank, who is 11, disagrees that refugees should beinsafe countries and forcibly keeps families apart can
out there’, and she said that she thinks they should be lejeriously be called a success, regardless of other outcomes

free. Alice Whitelum, who is 10 years of age, wrote: that might have been achieved.
John Howard has made a big mistake and he is locking up people | am sure that Rex Jory would appreciate the opportunity
that shouldn’t be locked up. to have the last word. In the same article of 28 November, he

Importantly, she says: said:
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What we have accepted as the proper course, a policy of RADIOACTIVE MATERIAL AUDIT
incarceration, is demonstrably wrong, inhumane and offensive. Itis
aninternational embarrassment. The Hon. T.G. ROBERTS (Minister for Aboriginal

It is time community and political leaders stood up and con- ; iatinm) - ;
demned what is a policy of shame. AffE:lII’S gnd Reco.nc[llatlon). I lay on.the table the aud_lt.of

) ] radioactive material in South Australia as part of the minister-
Whilst | suspect that | will not have a great deal of successig| statement that was tabled earlier in the day.
I urge all honourable members to support the original motion.

The Hon. T.G. Roberts’ amendment negatived. [Sitting suspended from 6.10 to 7.45 p.m]
Th il divided on th tion:
€ counciidivide X;]Ese(;no on CRAIGMORE HIGH SCHOOL
Gilfillan, 1. Kanck, S. M. The Hon. P. HOLLOWAY (Minister for Agriculture,

Reynolds, K. (teller) Food and Fisheries)Before question time today, | tabled a

Cameron. T.G NOES asl%)awkins I1s.L ministerial statement made by the Minister for Education and
Evans A’L T Gado. G ’E' T Children’s Services. | now table the report that was referred
Gazzo,la 'J ) Hogllo;/vasl P to_within th_at_ doc_ument, which was inadvertently not tabled
Lawson, R. D. (teller) Lensink, J. M. A. with the ministerial statement.
Lucas, R. I. Redford, A. J.

- ’ ! LAW REFORM (IPP RECOMMENDATIONS) BILL
Ridgway, D. W. Roberts, T. G. ( )
Schaefer, C. V. Sneath, R. K. In committee (resumed on motion).
Stefani, J. F. Stephens, T. J. (Continued from page 901.)
Xenophon, N. Zollo, C.

L Clause 27.

Majority of 15 for the noes. The Hon. NICK XENOPHON: | move:

Motion thus negatived. Page 10, new section 33(1), line 6—

Delete ‘a person of normal fortitude in the plaintiff's

VICTIMS OF CRIME (CRIMINAL INJURIES position’ and substitute:
COMPENSATION REGULATIONS) AMENDMENT the plaintiff
BILL My concern is that the words ‘a person of normal fortitude

in the plaintiff’s position’ would change the current law quite
The House of Assembly agreed to amendment No. 1 madgbstantially. Given the current legal principle of the eggshell
by the Legislative Council without any amendment andskull in terms of assessment of damages, it would mean that,
disagreed to amendments Nos 2 and 3. if a person had a pre-existing fragility and there was an
incident that led that person to sustain a nervous shock or
SUMMARY OFFENCES (OFFENSIVE WEAPONS) suffer a psychiatric harm, this would be used as a rod by
AMENDMENT BILL insurers to deny the claim. Simply substituting it to the
plaintiff is a fairer way of dealing with people with a mental
The House of Assembly disagreed to the amendment mag&jury. The threshold that this would impose would simply

by the Legislative Council. be too high and too unreasonable. Mr Chairman, it seems to
go against the grain of what you were arguing for in the
PREVENTION OF CRUELTY TO ANIMALS context of workers compensation legislation in relation to
(PROHIBITED SURGICAL AND MEDICAL stress claims. The principles, in many respects, are the same
PROCEDURES) AMENDMENT BILL as those of the Labor Party in the previous parliament in the

time of the previous government. That is what my amend-
Received from the House of Assembly and read a firsinent is about.

time. The Hon. P. HOLLOWAY: This clause is about the duty
of care in relation to mental harm to another person. The bill
CRIMINAL LAW CONSOLIDATION (IDENTITY accords with the present common law about when mental
THEFT) AMENDMENT BILL harm is foreseeable. One does not have to think whether

one’s conduct might cause harm to the most vulnerable
The House of Assembly agreed to the amendment madgerson in the community. That would be too great a burden.

by the Legislative Council without any amendment. There is nearly always the risk that someone somewhere of
special mental sensitivity, like Mrs Tame, might suffer harm

STATUTES AMENDMENT (COMPUTER but the law does not require us to foresee and avoid that risk.

OFFENCES) BILL We are only expected to perceive the risk of harm to people

of ordinary mental strength.
Received from the House of Assembly and read a first If we can perceive that our actions might cause mental
time. injury to people of ordinary mental strength then the duty of
care arises, and if we breach it we are legally liable. This
SUPPORTED ACCOMMODATION amendment would introduce a substantial deviation from the
common law. The defendant would not owe the same duty
The Hon. T.G. ROBERTS (Minister for Aboriginal that is now owed. Instead, the duty of care would only arise
Affairs and Reconciliation): | lay on the table a ministerial if the defendant has reason to foresee that the plaintiff, that
statement on supported residential facilities made earligs, the person who ultimately suffers mental harm, might do
today by the Hon. Stef Key. s0. Such cases will be rare because usually the defendant does
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not know anything about the mental strength or vulnerabilitylt ought to be said that these judges on this question were not
of the plaintiff. The defendant very often does not even known the majority, as | recall. But the majority, comprising
who the plaintiff may be. Justices Gleeson, Gaudron and McHugh, said the following

In effect, this amendment would mean that the defendarfin this point:
cannot be negligent unless he or she has some personal Normal fortitude of a plaintiff is not a pre-condition to liability.

knowledge of the peculiarities of the person who will become? plaintiff whose personal idiosyncrasies suggest they deviate from
he nominal normal fortitude is not precluded from bringing an

the plaintiff if there IS negligence. For instance, in the .Casélction in nervous shock. The notional standard of normal fortitude
of Annetts, the station owners would only have been liablgs the application of a hypothetical standard that assists the assess-
under this rule if they had had enough knowledge of thement of reasonable foreseeability of harm, not an independent pre-

mental make-up of Mr and Mrs Annetts to be able to foresegondition or bar to recovery. The statement that a plaintiff cannot

that, should their son die in tragic circumstances thesECO\’er for pure psychiatric damage unless the person is of a normal
! ' ortitude would suffer psychiatric damage by the negligent act or

parents would suffer a mental injury. How would the gyission should not be accepted.

> .
defendant know that? All the defendant can go on is how a? that is the proposition in Tame's case. Listening to the
e

on. Nick Xenophon, one would imagine that what is here
ing introduced is some new or novel test to deny recovery

ordinary person might reasonably be expected to react. In th
case under this amendment there would be no duty of car

The government opposes the amendment. .
i , to persons other than those of normal fortitude. We do not
The Hon. NICK XENOPHON: In Mrs Tame’s case, the support the amendment.

High Court said she did not have a claim. The common law "tha Hon. NICK XENOPHON:

. | will put a question,
has worked. In the Annetts case there was a claim. ME/ b d

) . X i . hether it is to the government or the shadow attorney. A
concern is that this amendment will restrict the operation o

; erson who has a pre-existing psychiatric condition, pre-
the law, and it needs to be put on the record that Mrs Tam P 9 bsy P

lost h d by having th ds ‘the plaintiff’ rath xisting depression or a recognised psychiatric illness
ost ‘er case, and by having the Yvor S the plaintifi” rathenjinesses a shocking event. The person next to them who is
than ‘a person of normal fortitude’, she still would have lost

of normal fortitude witnesses the same event but does not

because that is the approach that the High Court took. Le;%gve an adverse reaction or suffer nervous shock. Is the

be said again t_hat in Tame’s case the H|gh_C(_)urt said she dghy e rment's position that, if the person with the pre-existing

not have a Cla'.m' I bel_leye that the clause in its current for sychiatric depression, for example, suffers a shock, they will

is unnecessarily restrictive. be precluded from claiming? | would like to know what is the
The Hon. P. HOLLOWAY:  Yes, Mrs Tame lost the government's position.

case, but the point is that the government believes that she The Hon. P. HOLLOWAY: This clause is not about who

should have lost and, indeed, this is what— can recover; it is about what the person should foresee. If a
The Hon. Nick Xenophon interjecting: vulnerable person is injured and it was foreseeable, damages

The Hon. P. HOLLOWAY: Yes, she did, and that is have to be paid to that person. The clause is about the duty
exactly what the government's clause is all about: ensuringf the actions that a person owes and what they foresee if they
that that is the position. are the person in that situation. Perhaps the honourable

The Hon. R.D. LAWSON: | cannot help but feel that the Member would like to be more explicit in his question.
Hon. Nick Xenophon misconstrues the law relating to a 1€ Hon. NICK XENOPHON: Two people witness a
person of normal fortitude in suggesting in this particularSerious accident. One of them happens to suffer a pre-existing

context of mental harm that this is really doing away with thePSychiatric condition such as longstanding depression. The
eggshell principle, namely, the principle that a defendangther person does not suffer any such condition but witnesses
takes the plaintiff as he finds him or her. | think it is worth these disturbing events and does not suffer any mental harm

reading a couple of passages from the High Court's late&f Nérvous shock as a consequence. The other person with the
edict on this subject handed down on 5 September 2002 in tfg€-€Xisting condition does. Would this clause act as a bar to
cases of Tame and Annetts. Justices Gummow and Kirby iffCOvery or would it make it more difficult for the person
a joint judgment said at paragraph 197 under the headinfyith the pre-existing psychiatric condition to claim?
‘Normal fortitude The Hon. P. HOLLOWAY: If the defendant is respon-
) i ) ] _ sible for the events that follow, regardless of whether or not
The attention given to this notion by both the Court of Appeal |n§he person is particularly vulnerable, the defendant would be

Tame and the Full Court in Annetts may suggest that a plaintiff ha: -
no action unless he or she be an individual of normal fortitude. Thé@ble. If a person has a duty of care, then they are liable. If

concept is said to derive from a passage in the speech of Lord Wrigithey do not have a duty of care, they are not.

in. .. Bourhill and Young. However, it is plain in that passage that The Hon. IAN GILFILLAN: The Democrats do not
the attention to the notional person of normal fortitude is theg pport this amendment

application of a hypothetical standard that assists the assessment c%* g

the reasonable foreseeability of harm, not an independent pre- 1he Hon. A.L. EVANS: | support the amendment.
condition or bar to recovery. Amendment negatived.

There is then a citation from Lord Wright, and in para- The Hon. NICK XENOPHON: 1 move:

i i . Page 10, new section 33(2)(a), line 10—
graph 198 the judgment continues: Dolete ‘is to' and SubstifLte
Thus, recovering negligence actions for nervous shock was may

denied by the Supreme Court of lllinois where the response of a .
plaintiff of a peculiar sensibility unknown to the defendant to The CHAIRMAN: The honourable member has tested

remonstrations by the defendant could not have been reasonadfis; does he need to say any more?
anticipated. Similarly, recovery has been denied to a plaintiff The Hon. NICK XENOPHON: We have tested it. |
involved in a motor vehicle collision who developed neurosis basegnake the same comments as | did previously in relation to

on a false belief that she had struck a child on a bicycle; drivers ar . . . o
not obliged to take precautions against the possibility that thesrecautlons against risk so that it is not mandated. | do not

plaintiff might unreasonably imagine a state of affairs that does notntend to divide. Again, | say that we should not be locking
exist. the courts in with these particular criteria.
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The CHAIRMAN: Your position has not changed, | the Ipp report, recommendation number 34 is somewhat

assume, minister? broader in scope than what the government is proposing.
The Hon. P. HOLLOWAY: No. Recommendation 34(a), (b), and (c), sets out five criteria. It
Amendment negatived. appears that whether or not the mental harm was suffered as
The Hon. NICK XENOPHON: | move: a result of a sudden shock is the same as it is in the legisla-
Page 10, new section 33(2)(a)(ii), lines 13 and 14— tion. HOWGVGI’,_ s_ub-recommendation (i), dt_—;-aling with
Delete subparagraph (ii) whether the plaintiff was at the scene of shocking events or

This amendment relates to deleting subclause (2), Whic}/s’(‘itnessed them or their aftermath, is somewhat different, and
provides: the current bill is narrower. Sub-recommendation (iii) refers

whether the plaintiff witnessed at the scene a person IDeinto whether the plaintiff withessed the events or their after-
killed, injured or put in peril. thath with his or her unaided senses.

| believe that it is unduly restrictive, but there is another fall- My concern is that the government is saying: ‘We have

back d L if like. which relates t d got to follow Ipp. We have to be nationally consistent.’ Yet,
ackamendment, Iyou like, wnich relates 1o recommendag i, thg particular amendment in relation to mental harm—

tions of the Ipp committee. Essentially, | am concerned thatSomething that the Labor Party campaigned long and hard on
if.this partigular subparagraph remains, it could WeI.I make 3 relation to the rights of those workers injured with
dlﬁerence in cases such as Lawson v Pham. That is a Sou ychiatric injury in the last parliament—the government is
Australian case that, as | understand it, went all the way to th ctually taking a narrower approach than that contained in
High Court on the issue of nervous shock. It appears to b p. | am simply seeking, as a fall back position, to hold the
unnecessarily restrictive. In the case of Lawson v Pham, th ovérnment to the Ipp récommendations. '

mother of the young girl who was killed in a motor vehicle The Hon. P. HOLLOWAY: This amendment would

accident was not at the scene. She saw her daughter aftet e the words of the Ipp recommendation. The problem
wards. | still remember reading the evidence. The nervou

hock t of what d sub " d th ith doing that in South Australia is that it would compel the
Shock arose out or what occurred subsequently, an Zburt to consider, in deciding whether a duty of care is owed,

included the mo'gher changing, c]eanlng and preparing herﬁatters that are irrelevant because the plaintiff cannot recover
daughter for burial. My concern is that that could act as gy, 2005 in any event. Witnessing the aftermath is not a
hurdle that Wou_ld be used by insurers. | think that, in th.osesufficient basis for recovery in South Australia. If you were

sorts of cases, it has the poten'ua] to be extremely unfair. . were \when the accident occurred but happened on the

The Hon. P. HOLLOWAY: 1 think that the honourable ¢ qne jater, you have no claim. It does not make sense to find
member really misunderstands the purpose of the claus[:hat a duty is owed to a person who, as a matter of law,
There are anumber of factors which the court must take int@, 4ot cjaim. The same is true of the requirement to witness
consideration, and this is just one of them. This provision igo eyent with one’s own unaided senses. If one were at the
not rrr]landatory.klt IS notha pre-condition for the courts.  gcene " that will necessarily occur. For that reason, the

The Hon. Nick Xenophon interjecting: government opposes the amendment.

_The_ Hon. P. HOLLQWAY' Y_es, they must have regard The Hon. NICK XENOPHON: | am surprised at what
toit. Itis not a pre-condition. This clause, as printed, departg, o government is saying about aftermath. What about a
from the text of the recommendations. It is already the lawyarent who is called to the scene of an accident and witnesses
in South Australia that a person cannot recover damages fgfe aftermath—not the actual collision and what immediately

mental harm unless the person was injured in the accident, @fcrs put still sees their child horribly disfigured, bleeding
was either a witness at the scene when the accident occurr ‘burnt? Does that mean they will not be able to claim? The

or was the parent spouse or child of the person endangerggd, ernment is being more restrictive than the Ipp recommen-
or harmed (I am referring to section 24C). That has been thiations, and | am concerned that taking this more restrictive
rule in motor acmdt_ant cases for some time, and was last Ye8hproach will mean that there will be tragic cases where,
extended to all claims f.or.neryous shock. under the current law, people would be able to claim, but they
The fact that the plaintiff witnessed at the scene a persofyod not be able to claim with this more restrictive defini-
being killed, injured or put in peril brings that person within jo \when the leader says that it is not accepted at law or that
the class of persons entitled to claim damages for mental ot the current legal position, that is not my understanding:

harm if there has been a breach of duty of care. Thereforgy,; oy are actually winding things back even further than
that is a relevant circumstance to be considered by the coug

in deciding whether a duty of care exists. Itis logical thatthe ™ The Hon. P. HOLLOWAY: | would say first that | hope
factors to be considered at the duty of care stage should k&, 56 debating the same clause.
consistent with those that are relevant in determining whether The Hon. 1an Gilfillan:
the plaintiff is entitled to damages. For those reasons, thge are actually debating.
government opposes the amendment. L The Hon. P. HOLLOWAY: | am beginning to wonder
The Hon. R.D. LAVSON: I indicate that the opposition it e have the same one. | assume that it is clause 27, new
also is opposed to the amendment. It was not my belief thafection 33(2)(a)(ii), page 10, lines 13 and 14. Is that the one?
Pham and Lawson went to the High Court. | have always The CHAIRMAN: On your sheet it should have amend-
thought of it as a decision of the Supreme Court of Southyant no. 6, Xenophon 1, clause 27, page 10, new section

| am not sure what amendment

Australia. _ 33(2)(a)(iv). You are deleting sub-paragraph (iv).
Amendment carried. The Hon. NICK XENOPHON: This will be music to
The Hon. NICK XENOPHON: | move: everyone’s ears, but perhaps | could withdraw that amend-
Page 10, new section 33(2)(a)(iv), lines 17 and 18— ment. Does that mean that | could go to amendment no. 6 on
Delete subparagraph (iv) the 9.44 a.m. sheet?

This amendment relates to what is a departure from the Ipp The CHAIRMAN: Yes, that would be appropriate.
recommendations. In relation to mental harm at page 144 of Amendment withdrawn.
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The Hon. NICK XENOPHON: | move: ment. | am not sure whether the Hon. Mr Holloway will
Page 9 (new section 32(1)(b)), line 27—Delete ‘not insignificant "eciprocate in the course of this evening and change his views
and substitute ‘real’. in relation to any of my amendments, but I live in hope. |

The Hon. Mr Holloway argued against and put the goVem_acknowledge that | was wrong Wlth_ this particular amend-
ment’s position on the amendment | thought | was moving™ent. and | seek leave to withdraw it.

but which | did not move. The government opposes adhering -€ave granted; amendment withdrawn.

to Ipp and has its own version which is narrower than the [pp  The Hon. NICK XENOPHON: | move:
recommendation. If the government and the opposition Pages 11 and 12, new part 6, division 3—Assumption of risk
acknowledge that, it will save me the trouble of recommitting(”eVE‘)’ slegt'og_s% toé%g)— <ing the divisional heading and
this at the end of the debate. If members find that satisfactorye rors 36 t'(‘)"gg’f (comprising the division N9

it can be dealt with. L : -
The Hon. R.D. LAWSON: | do not accept the proposi- Much was said in the second reading contribution about what

‘é)bvious risk’ means in terms of what is physically observ-

able, that something can be obvious even if it is not promi-
amendment. nent, conspicuous or physically observable. New section 37
The Hon. P. HOLLOWAY: Itis narrower. The problem deals with the issue of volenti, that is, people consenting to

is that, if the Hon. Nick Xenophon’s amendment is carried, . C - . >
it would compel the court to consider, in deciding whether a”SkS and that the risk is an obvious risk. New section 37(2)

duty of care is owed, matters that are irrelevant because t’,&%dn‘ferent from recommendation 32(b) on page 130 of the

tion the honourable member has put as to the effect of hi

s . . p report. The Ipp report says that for the purposes of the
glea::gtelfgt(i::l?]r;?rto\rﬁgrover damages in any event. So in tha efence of assumption of risk, first, where the risk in question

. was obvious, the person against whom the defence is pleaded,
Amendment negatived. the plaintiff, is presumed to have been actually aware of the
The Hon. NICK XENOPHON: I move: risk, unless the plaintiff proves on the balance of probabilities
Page 10 (new section 33(3)), lines 22 to 25—Delete subclausgat he or she was not actually aware of the risk.
@) Secondly, an obvious risk is a risk that, in the circum-
This amendment seeks to delete this subclause where tBeances, would have been obvious to a reasonable person in
defendant knew or should reasonably know that the plaintifthe plaintiff's position. Obvious risks include risks that are
is a person of less than normal fortitude. It has been put to mgatent or matters of common knowledge. A risk may be
that it may mean that some will take the view that they will obvious even though itis of low probability. Thirdly, the test
not make inquiries as to what is a person’s fortitude. It will of whether a person was aware of a risk is whether he or she
almost be a positive disincentive for people to determine whaias aware of the type or kind of risk, not its precise nature,
is a person’s fortitude in the event that they may incurextent or manner of occurrence.
liability. So, from a risk management point of view there will My first port of call is to delete new sections 36 to 39.
be a totally hands-off approach. I do not intend to divide onagain | put on the record that, in terms of the example given
this amendment if that is of any comfort to my honourablein the second reading explanation about the snake in the
colleagues. There are a few others on which | would like tthational park as distinct from the doorsnake that the govern-
divide further down the track. ment will be giving out to South Australians, if someone is
The Hon. P. HOLLOWAY: This is a puzzling amend- bitten by a snake in a national park—and | am not aware of
ment from the honourable member in the light of his contri-any cases of someone suing a national park authority—I
butions to the debate. The clause as printed preserves a dufynnot see how the example given by the government as a
of care in the case where the plaintiff is of unusual mentajustification for this clause has any merit. It is a snaky
vulnerability, and the defendant knows this or should knowexample. In relation to the Treasurer's example on ABC radio
it. In such a case, even if no duty of care would normallyg891 yesterday about someone diving in, hitting a submerged
arise because the harm is not reasonably foreseeable, théitsating log and breaking their neck—
would still be a duty of care because of the defendant's The Hon. Kate Reynolds:Blind Freddy diving in and
special knowledge of the plaintiff. For example, in the Tamehitting a submerged log it was.
case the police officer did not owe a duty of care to Mrs  The Hon. NICK XENOPHON: The Hon. Kate Reynolds
Tame because he could not reasonably foresee the reactigtakes the point that the Treasurer apparently said ‘blind
that she suffered. But suppose it happened that her treatimgeddy’. The examples they have given are a furphy: they are
doctor did something that could harm her. Under the clausgot cases that anyone could reasonably win under the current
as printed, knowing of her vulnerability, the doctor would law. Twenty of the last 23 plaintiffs in the High Court in
owe her a duty of care. He or she could not rely on the firsthese sort of injury claims have lost. The government is
subclause for protection because he or she knows (or shoulhsing a bill on false premises. | am not suggesting that it is
know) of her special vulnerability. If this clause is deleted,in any way deliberate on the part of the government, but it
as the amendment proposes, then Mrs Tame’s doctor woulibes not seem to accord with what the legal position is.
stand in no different position than a complete stranger. Sothe The Hon. P. HOLLOWAY: The government opposes
government opposes the amendment. this amendment. Division 3 is based on Ipp recommendations
The Hon. R.D. LAWSON: We also oppose this, because 14 and 32, which the Hon. Nick Xenophon has just read out.
it seems to be inconsistent with the whole thrust of theThe provisions have three main effects. First, section 38, if
honourable member’s position in relation to the recovery ot risk is obvious, then the defendant does not have a duty to
damages from mental harm. warn the plaintiff about it. The government thinks that that
The Hon. NICK XENOPHON: | must say that | have is commonsense. Why should you have to warn me about
been convinced by the Hon. Mr Holloway’s arguments. | didsomething that should be obvious to me? The law should
receive some initial advice on this but, having heard the Horexpect people to take reasonable care for their own safety,
Mr Holloway’s arguments, | seek to withdraw my amend-including looking out for and avoiding obvious dangers.
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Secondly, section 37, if arisk is obvious and a defence of As | indicated during my second reading contribution, and
voluntary assumption of risk is pleaded, then it is up to theas Ipp closely considered, rather than the absurdity the
plaintiff to show that he or she did not know of the risk. If Hon. Andrew Evans speaks of, it is entirely possible to
that be the case, then the plaintiff can give that evidence. Kkonceive of risks which are obvious but not physically
the court believes the plaintiff, the burden is dischargedobservable. Indeed, many of the risks are obvious but not
Thirdly, section 39 sets out that if the risk is inherent, that is physically observable. Nagle and the Rottnest Island authority
it cannot be avoided by reasonable care, then no liabilitys a good example. This was a case where the plaintiff dived
arises if injury results when that materialises. Section 39 haisito a rock pool in which there was only 24 centimetres of
been modelled on the New South Wales provision and isvater. He was aware of the fact that there were rocks in the
already the common law. pool.

These provisions are consistent with the Ipp recommenda- | will quote an interesting passage. The argument was that
tions, although there are some differences of wordinghe authority should have put up a sign of warning, which it
resulting from the government’s consultation process. Thefad not. As Justice Brennan commented at page 443 of the
are not extreme or unreasonable provisions. They reflect @mmonwealth Law Reports:
philosophy that the requirement to take reasonable care A warning which read ‘Caution: submerged rocks’ would have
applies to everyone, that we must accept responsibility tbeen quite ineffective, because the plaintiff already knew that caution
look out for obvious hazards and that we cannot complain {8 “t?q#:’edl by reason r?‘f Lhﬁ eé‘.'Stgncoebof 5“?”;13'990' ’O‘iks lying

T . . close 1o the place rrom wnic e diveda. VIOUSly he was not aware,
we willingly take risks. The government thinks most South; ine moment that he dived, of the position of the particular rock that
Australians would consider that philosophy quite reasonableye struck.
and for that reason we oppose thg a_mer.ldrr.lent. Justice Brennan continued on the following page:

T%e Hc.)f.n.(;AN GIA.FILLAN. l W;:' Just mc!g:atg th?t’ as It would have been practical to erect at this place a sign which
you identified, sir, the Democrats have an identical amendsiq ‘Diving from the eastern side is prohibited’ or ‘Diving from the
ment on file and acknowledge that the argument put forwardastern side is dangerous’, or words to similar effect.
by the Hon. Nick Xenophon is adequate for our case. | do no,

: : ; . - = pecific caution or warning which the judgment of the
believe just a simple reading of the English, which is here fo%gajority of the High Court (I should say that Justice Brennan

division 3, denies reasonable justice in a system that purporis, j, descent) demanded the erection of such a useless sign.
to be fair to people in these circumstances. We support the It is also worth mentioning the case which has been
amendment. : L - o
-, mentioned by the minister in his contributions, Romeo and

The Hon. A.L.EVANS: | support Mr Gilfillan’s  the Conservation Commission of the Northern Territory. This
amendment. It is my understanding that the defence of thgas a case where a young woman fell 642 metres from the top
Volenti has not been successfully relied upon for manyf a cliff on to a beach in a nature reserve managed by the
decades. Itis far more appropriate that the plaintiff conducgonservation Commission of the Northern Territory. She
be assessed in the context of contributory negligence, rathgpffered serious injuries. The fall occurred at night while she
than a voluntary assumption of risk. The definition of anyas intoxicated. There was a car park surrounded by a low
obvious risk in new subsection 2 is an absurdity. Renderingyq fence about 3 metres from the edge of the cliff. Between
a risk to be an obvious risk, even if it is not prominent orthe car park and the cliff edge was open space covered with
physically observable, is an absurdity. | cannot support gy vegetation.
provision which states th.at the defendan; willnothave aduty The woman fell at a point where there was no gap in the
to warn of an obvious risk to the plaintiff under new sec-yggetation, and there was no fence or other barrier. The
tion 38. presence of the cliff was obvious. The area was one of natural

The Hon. R.D. LAWSON: lindicate that the opposition beauty. The cliff is about 2 kilometres long. During the
will not support the deletion of proposed sections 36, 37, 38ourse of argument, it was advanced by the plaintiff that the
and 39. | do indicate that, if the Hon. Nick Xenophon's standard of care expected of a reasonable person requires
amendment is lost, we will be supporting his proposedhem to take account of the possibility of inadvertent or
amendment, if he moves it, to change the wording of sectionegligent conduct on the part of others. Justice Kirby is
36(2). The issue here, notwithstanding the order in which theecorded as saying:
sections appear, is when there is a duty to warn of an obvious  \yqq not that be a horrible rule that, in every part of Australia’s
risk. Under the key proposed section 38, a person does ngéntinental coastline which is a beauty spot, you have to mar it with
owe a duty of care to another to warn of an obvious risk. The fence against the possibility that one in 200 000 people will drink
Hon. Nick Xenophon thinks that he has hit a mother |0déo_og1uch and not take enough care for themselves and fall over the
when he condemns the Treasurer for giving as two exampl ’
the possibility of a national park being sued for allowingWhat the Hon. Nick Xenophon seeks to do—and this is the
tourists to walk down snake infested paths, because he sagffect of this amendment—is really to insist upon the
there is no such case on the books. I have not had an opp@tandard that requires of every local government authority in
tunity to see whether or not there is such a case. However, fitie country to put signs around all the cliffs along the Great
is undoubtedly the case that, if the court were to continue téustralian Bight and everywhere else where people might go.
adopt the principle in Nagle and Rottnest Island, then iMWhilst we are happy to support the Hon. Nick Xenophon’s
would be highly likely that if such a case arose the plaintiffamendment to some of the nomenclature as | indicated, we
would recover. Probably the plaintiff would recover in the do not support the deletion of this division of the bill.
case of diving into a stream in which there were submerged The Hon. NICK XENOPHON: | take issue with the fact
logs passing along it. that the government appears to have taken a more narrow
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approach than that contained in the Ipp recommendations. New section 37(3), page 11, lines 33 and 34—Delete ‘not only
However, given the intimation of the Hon. Robert Lawsonthat the plaintiff was aware of the risk and voluntarily assumed the
that one of my amendments will be supported, it is simply todSk Put also.
tantalising. It will make my week. We will deal with this in  This amendment arises out of comment received on this bill
due course. | do not resile from my position. | do not acceptvhich pointed out that it could be unclear how new section
the Hon. Mr Lawson’s position that this means you would37(3) is intended to interact with new section 37(1) and (2).
have put to put signs throughout our coastline. | do noProposed subsections (1) and (2) intend that, if the court finds
believe that is what the court would do at all, given recenta particular risk to be obvious, in the sense of being a risk that
judgments. | still maintain that the Treasurer’s example of avould have been obvious to a reasonable person in the
submerged log floating down the River Murray with Blind position of the plaintiff, for the purposes of proving a defence
Freddy is in any way valid. of voluntary assumption of risk it will be presumed that the

The Hon. R.D. LAWSON: | should also mention, in plaintiff knew of the risk. If the plaintiff did not actually
support of the position we have adopted in relation to thiknow of the risk, he or she can lead evidence to rebut the
issue, a dictum of Lord Hoffmann (an English Law Lord) in presumption.
the case of Reeves v Commissioner of Police decided in 2000 New subsection (2) further provides that a person is aware
to illustrate the fact that the emphasis these days is beingf a risk, even if not aware of the precise nature, extent or
given to the autonomy of the individual. Lord Hoffmann said: manner of occurrence of the risk. Proposed subsection (3)

There is a difference between protecting people against hariwas added to the bill to address concerns that were raised by
caused to them by third parties and protecting them against harsome commentators that sometimes it is reasonable for a
er]‘.ilgrs‘othﬁy E‘{'itﬁeuiég%mg;“faexe;eg r@f'i?t?ufri igdg’ri%uz'(i)sl}i: erson to take a risk, even if the risk is obvious. Therefore,
8n:jerstgn)éling must look after the.mselv%s and take rgesponsibility gpe .defence (?f voluntary assumption of risk should be
their actions. available only if a reasonable person would have taken steps
to avoid the risk but the plaintiff did not. If there was nothing
a reasonable person would have done to avoid the risk, the
defence should not succeed.

The concern arises from the inclusion of the statement in

b - o> new subsection (3) that, in order to prove the defence, the

elete subsection (2) and substitute: )

(2) Obvious risks include risks that are patent or matters ofi€f€ndant must not only establish awareness and voluntary
common knowledge (and a risk may be obvious even if it is of lowassumption of risk but also that a reasonable person would
probability). not have avoided it. The reference to establishing awareness

This is something that | have borrowed from the Ipp repornd assumption of the risk might be argued to be in conflict
in recommendation 32(b). | note that the Hon. Mr LawsonWith the presumption earlier established. The government
has put on file a similar amendment. The only difference igntends that the presumption should operate, that is, that new
that he has it as another new subsection in terms of the logHbsections (1) and (2) should be effective. After consultation
probability issue. | will listen to his more superior legal skills With parliamentary counsel, it is proposed to remove any
to hear what the difference would be from a statutorydoubt by taking the unnecessary words out of new subsec-
interpretation point of view. | welcome his contribution. tion (3), while still leaving in place the stipulation that the
The Hon. P. HOLLOWAY: The government is happy defendant must prove that the risk was_su_ch that a reasonable
with this amendment. We prefer the Lawson amendmeri€rson would have taken steps to avoid it.
because of the neatness of having the two subsections, but we The Hon. R.D. LAWSON: | indicate the opposition’s

That is a perspective which should not be lost sight of.
Amendments negatived.
The Hon. NICK XENOPHON: | move:

Page 11 (new Section 36(2)), lines 19 to 21—

will support either. support for the amendment.
The Hon. R.D. LAWSON: | move: The Hon. NICK XENOPHON: My understanding is that
Page 11 (new section 36(2)), lines 19 to 21— this would not worsen the position of plaintiffs. This
Delete subclause (2) and substitute: amendment arose out of representations from either the Law
(2) Obvious risks include risks that are patent or matters ofSociety or plaintiff lawyers, as | understand it. Can the
common knowledge. minister confirm that?

(3) A risk may be obvious even though it is of low probability. The Hon. P. HOLLOWAY: It came out of advice. but

I do not need to add anything to it. It is consistent with thenot from the source suggested by the honourable member. It
recommendations of the Ipp report. came out of the legal panel that advises the Motor Accident
The Hon. NICK XENOPHON: | seek leave to withdraw Commission.
my amendment, given that the Hon. Mr Lawson is proceeding  aAmendment carried.
with his amendment. . The Hon. NICK XENOPHON: | move:
Leave granted; amendment withdrawn.
Amendment carried.
The Hon. NICK XENOPHON: | move:

New section 37(1), page 11, line 27—After ‘he or she was not’
insert ‘actually’.

I move this amendment because we seek to shift the onus infD“tiefj.Of pt'h"tQCttiO“ ptlay 2 very ing?ortant part i”fthe '.a‘t"’ i?/v
. . . safeguarding the interests of vulnerable members of society. We

terms of volenti. In its current form it would place an ini’that this area of the law is best left for development by the

unreasonable onus on the plaintiff and itis unduly restrictiveeourts. We think that it is neither necessary nor desirable for us to

The Hon. P. HOLLOWAY: We do not oppose the make anygeneral recommendation about the incidence of protective
amendment. relationships.

Amendment carried. Paragraph 8.37 further discusses that. My understanding is

The Hon. P. HOLLOWAY: | move: those subsections are pertinent in relation to this amendment.

New section 38, page 11, lines 37 to 39 and page 12, lines 1 to
12—Delete new section 38.

| refer to the comments of the Ipp report at paragraphs 8.36
to 8.37. Paragraph 8.36 provides:
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Itis for those reasons, and given what Ipp has discussed, thiat, in the present state of law, it was worth a try. All this
| am moving this amendment. suggests a need for a clear legislative statement, which is

The Hon. P. HOLLOWAY: The government opposes what proposed new section 38 does.
this amendment, for the reasons already given. The law The Hon. NICK XENOPHON: | believe the leader has
should not expect people to warn other people of risks thatasically supported my case, which is that the courts get it
should be obvious to them. The law can expect people taght. The way the current common law works is that—
display some commonsense. The clause is consistent with Ipp An honourable member interjecting:
recommendation 14 and with provisions that have been The Hon. NICK XENOPHON: The way the common
adopted in Queensland, Tasmania and Western Australilaw works is that it evolves the community standards, and
Related provisions are contemplated in Victoria. Thethey got it right. They got it right by saying that in those cases
Victorian bill proposes that, in any case, where the plaintifithe plaintiffs did not have a good claim. So much else of this
is relying on a failure to give warning about a risk the bill is so unnecessary, because the courts do get it right.
plaintiff must prove that he or she did not know about the  The Hon. R.D. LAWSON: The Hon. Nick Xenophon
risk. If the plaintiff did know about the risk, therefore, the was kind enough to remind us of what the Treasurer said
failure to warn about it will be irrelevant. about the hypothetical example of someone being bitten by

The government does not think that this clause is in any snake in a national park. | have just noticed the case of
way unreasonable or unfair. On the contrary, it would beSchiller against the Mulgrave Shire Council, a case decided
unfair and burdensome to expect people to give warnings tby the High Court at a time when judges were very quick to
others about hazards that should be obvious to them. Thmpose liability for negligence on defendants. The plaintiff
Hon. Robert Lawson has cited a number of cases. In additiofas injured when a dead tree fell on him while he was
to those, one might also refer to the case of Woods versugalking along a track in a national park. The council having
Multi-Sports Holdings, where the High Court held that ancontrol and management of the park was held liable by the
indoor cricket arena was not liable for failing to warn a playerHigh Court because it knew or should have known of the
that he might be struck by a cricket ball. In the case of Hoytslanger posed by dead trees and that it should have taken steps
and Burns, the High Court found that a cinema operator wag discover and take care of these trees. One would say that
not liable for failing to warn a patron about the fact that thethat result would not occur today, but it is simply an example
cinema seats retracted when vacated. So, perhaps we @fehe fact that plaintiffs do recover in quite bizarre circum-
restating the present law. stances.

The remarkable thing is that, in the cases that | mentioned, The Hon. NICK XENOPHON: The last time | looked,
and the case of Romeo v Conservation Commission of thg live snake is a bit different from a dead tree. However, |
Northern Territory, even though one might have thoughiill not pursue that any further.
these risks to be as plain as day, the parties had to go all the Amendment negatived.
way to the High Court to find out whether or notthe law had  The Hon. NICK XENOPHON: | move:
been broken. In the Woods case, the High Court did not even ey, section 41(1), page 12, lines 37 and 38—
agree on the answer. Two of the judges would have heldthe  Delete ‘by members of the same profession as competent
arena liable, three not. Further, as | mentioned earlier, son@ofessional practice’ and substitute:
cases do suggest that one should warn of a risk, even though ~ as best practice by members of the same profession
one might have thought the risk to be obvious. The navarhis relates to standards of care. This is fundamental on the
case, to which the Hon. Robert Lawson and | have referretsue of professional negligence, whether it is doctors,
today, is an example. Such cases may well lead people to stsvyers or other professionals, in terms of the standard of
in the hope of establishing liability, even in obvious risk care for professionals, and the discussion in Ipp was quite
cases. An example is the case of the Department of Naturaktensive. It seems that Ipp decided for a modified Bolam
Resources and Energy v Harper, the Victorian case decidgginciple test, the 1957 House of Lords decision. The Ipp
in 2000. The plaintiff was visiting a national park on a windy report seems to be suggesting that lawyers set the standard of
day and a tree fell on her, and she sued the department. Tbare and tell doctors what they can and cannot do in terms of
department should have put up a sign saying, in effect, thatafe practices. That is simply not the case.
in windy conditions trees may blow down. The trial judge  The court always hears from medical experts as to the
agreed, and only on appeal was this conclusion overturnegractices and procedures or will often defer to this body of

Similarly, in the case of Franklin Self-serve Pty Ltd v evidence, in any event. What the courts do not want is to have
Bozanowska of 1998, a supermarket patron attempted their discretion taken from them in weighing this evidence
reach an item on a high shelf by standing on a wire baskeind, with all the other facts, to determine this standard. Even
which was on the floor nearby. She fell and was injured. Sheo, Ipp suggests a modified version of the Bolam test and not
sued, claiming among other things that the supermarkehe complete restatement of it, as in the bill. In relation to
should have put up a sign warning people not to stand on théat, paragraph 3.4 of Ipp states:
basket. The trial judge found liability, but the appeal court  ajthough it refers specifically to medical practitioners, there are
exonerated the supermarket. In trying to frame the words akasons to think that it may apply to other occupational groups.
the proposed sign, the appeal court speculated that it might (a) TheBolamcase involved treatment rather than the giving of
say, ‘Don’t stand on the basket. Itis dangerous and mightnot '”fodrmaﬂon albo‘ﬁt t:je"?tmgm- il be held to h sed
support your weight. The court was not persuaded that the (b) Under the rule the defendant will be held to have exercise

. ; . reasonable care if what was done was in accordance with ‘a
supermarket’s duty extended to this. One judge said: responsible body of medical opinion’.

Surely, this was to re-state in written form that which was, orparagraph 3.5 of Ipp states:

ought to have been, clearly apparent to all but the most short-sighted . . .
or stupid customers. Our consultations suggest that there is a significant body of

. . . opinion, especially among the medical profession, in favour of
So, one might think (and so the appeal court ultimatelyteinstating theBolam rule in its original form. However, the Panel
found) that obviously the plaintiff must have received advicehas formed the view, for the reasons which follow, that it should not
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recommend the reintroduction of tBelamrule in its original form  Green, who had responsibilities for teaching on this subject,

but rather a modified version of that rule. was widely accepted, even though his teaching papers gave
The lpp report discusses the Bolam rule, and states #maccurate information. But under this proposal (the govern-
paragraph 3.8, in part: ment’s clause), because they were widely accepted, a plaintiff

A common objection to thBolamrule is that it gives too much could arguably fail, and that is my very serious concern.
weight to opinions that may be extreme and held by only averyfew There was a similar inquiry in relation to the Gisborne

experts, or %y practitioners th; (tf_or "}St;]anc.e) Wog'ihi” lthe *ameervical screening case, also in New Zealand, again in
INStitution and so are unrepresentative O e VIEWS O e larger bo . . . .
of practitioners. ThBolamrule also gives added importance to thisquelatlon to cervical smears. That case involved a pathologist

influence of so-called ‘rogue experts’. The problems withBblem 1N G_isborr)e WhQ was the owner of a medical Iaborat_ory, and
rule in its original form are well illustrated by two instances. again a misreading of smear tests. Women were not informed

Paragraph 3.9 of Ipp states that the first instance is discuss@fresults and died. | remember clearly having a conversation
in Boliltho v City and Hackney Health Authority, a 1998 with Phillida Bunkle, a former consumer affairs minister in
House of Lords decision by Lord Browne-Wilkinson, New Zealand, who was actively involved in this matter a

referring to Hucks and Cole, a 1993 decision, presumably afumber of years ago, and she told me of the devastation and
English decision, in which a doctor failed to treat with horror involved for these women, some of whom effectively

penici”in a patient who had Septic Spots on her skin eveﬁ]ad a death sentence because the doctors did not do the rlght

though he knew them to contain certain organisms capabf@ing. They did not inform the patients.
of leading to puerperal fever. It continues: It seems that the Ipp report is going down thg pe}th of
‘A number of distinguished doctors gave evidence that theyBOlitho v City of Hackney Health Authority, and I think itis
would not, in the circumstances, have freated [the patient] witimportant that | put on the record briefly what the facts were
penicillin’ Despite this body of supported opinion, the Court of in that case. This was a decision of 13 November 1997 of the
ﬁppef’i' Pet'dkthe dp(l:(m][ to have been d”eg“ge”t bfﬁausﬁ .the hﬁi‘l“ouse of Lords. The facts related to 12-year-old Patrick
nowingly taken a risk of causing grave danger even though it could, . ; : : e

have been easily and inexpensively avoided. %olltho. who was admitted to hospital with breathing difficul-

... _ties. His condition worsened, so a nurse called a doctor who
Paragra}ph.B.lo of Ipp refers tothe Report of the Committegiy 1ot come within a reasonable time frame. The young boy
of Inquiry into Allegations Concerning the Treatment of suddenly stopped breathing; he had brain damage. It was the

Cervical Cancer at National Women’s Hospital and into . - :
t ractice that
Other Related Matters. That report arose out of a resear%::(ap ed practice that people had to wait for treatment, o this

b . : niry.
program conducted over the course of almost 20 years at t llji?r?o’socya;g fft%de é)Jgg]O?aLrg%%eS;réq lifelong injury. In
National Women'’s Hospital in Auckland, New Zealand, to ' '

determine the natural history of carcinoma in situ of the These decisions demonstrate that in cases of diagnosis and
female genital tract. It states: treatment there are cases where, despite a body of professional

opinion sanctioning the defendant’s conduct, the defendant can

The program involved leaving untreated women who returnegroperly be held liable for negligence (I am not here considering
positive Pap smears. A positive Pap smear may be indicative afuestions of disclosure of risk). In my judgment that is because, in
carcinoma-in-situ, which may develop into invasive cancer. Thissome cases, it cannot be demonstrated to the judge’s satisfaction that
procedure involved deliberately omitting to treat women inthe body of opinion relied upon is reasonable or responsible. In the
accordance with standards accepted elsewhere, in order to determirast majority of cases the fact that distinguished experts in the field
whether they would later develop invasive cancer. The approacére of a particular opinion will demonstrate the reasonableness of
followed in the program was accepted by many other practitionerghat opinion. In particular, where there are questions of assessment
within and outside the hospital, and formed the basis for the undeef the relative risks and benefits of adopting a particular medical
graduate and post-graduate teaching. According to the Reponractice, areasonable view necessarily presupposes that the relative
several women died as a result of the failure to offer conventionallyfisks and benefits have been weighed by the experts in forming their
accepted treatment. Under a strict application of the Bolam rule agpinions. But if, in a rare case, it can be demonstrated that the
originally formulated, the practitioners involved arguably were notprofessional opinion is not capable of withstanding logical analysis,
negligent. the judge is entitled to hold that the body of opinion is not reasonable
There is an ongoing di i bout Bolith d thé" responsible.

going discussion about Bolitho an

Auckland case. My grave concern is that the clause in it¥herefore, itis going down the path of being irrational. I will
current form will mean that we will go back to Bolam’s case refer to that shortly. It appears that this particular clause is
and Bolitho’s case and there will be a lower standard of carédwering the standard significantly. | refer to a 1999 High
among professionals—that is, if there is a widely accepte€ourt decision in Naxakis v Western General Hospital, which
body of opinion that it is not necessary to treat women withagain relates to a 12-year-old boy who was struck on the
a positive pap smear (that is, it is acceptable to not treat theniead. He presented to hospital where he fell into a deep and
as was widely accepted in New Zealand, there is no claim.inrousable unconsciousness. He was unresponsive to painful
find that unconscionable, and it would lead to a lowerstimuli, there were traces of vomit around the corners of his
standard of care. | have moved this amendment so that thefieouth, and he began to exhibit signs of opisthotonos, a spasm
is a requirement for best practice so that the medical profesa the muscles of the neck, back and legs and backward
sion—indeed, all professions—are required to do the bestontortions of the body. The preliminary diagnosis showed
they can for their patients or clients. a subarachnoid haemorrhage caused by a blow to the head.

It is worth referring to the report of the cervical cancer Before that, he presented to hospital and it seemed that a
inquiry by Judge Sylvia Cartwright which related to the beliefreasonably competent neurosurgeon would have performed
of doctors that it was reasonable not to treat women who haah angiogram which would have disclosed that this young lad
a positive pap smear and, effectively, these women were leftad a subarachnoid haemorrhage. The opinion of the High
to die and were not even advised of the results, as | unde€ourt is that a number of neurosurgeons would have said:
stand it. The report is extensive and quite damning, and iNo, we wouldn’t have done an angiogram, we would have
seems that we are going down this path in terms of sayingent him home with the symptoms that he presented with.
that we will accept a lower standard amongst professional§.here was still a body of neurosurgeons, albeit in the
In the Cartwright inquiry there was a finding that Professominority, that would have said that an angiogram would have
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been reasonable. The court adopted the approach that the besividing a reasonable standard of care. That has always been
practice would have been to conduct the angiogram. In ththe law. It is the law now, and to endeavour to elevate the
circumstances it would have meant that this young boy wouldtandard to some notional idea of best practice would be a
not have suffered the catastrophic injury caused by theetrograde step. We will be opposing this amendment.
subarachnoid haemorrhage. The Hon. NICK XENOPHON: My understanding is that
This amendment is about best practice and doing the righihe High Court case of Naxakis v Western Australian General
thing by patients and clients by not lowering the standard oHospital is saying that ‘best practice by members of the same
care. Therefore, unreasonably, it seems that we are goirggofession’ is consistent with that. Given the facts of the
back to the House of Lords. | thought that we had abolishelaxakis case (the young boy presenting with symptoms and,
appeals to the Privy Council a generation ago. | urgeas a result of not having further investigations, suffers a
honourable members to support this amendment. subarachnoid haematoma and a catastrophic injury), does the
The Hon. P. HOLLOWAY: | propose to remove the governmentconcede that this particular clause in its current
proposed defence based on Ipp recommendation 3. Itis of ferm will mean that the young plaintiff in the Naxakis case
use to provide for a defence of compliance with best practicevould not be able to succeed?
The standard required by law has never been perfection; only It was not widely accepted, but there were some neurosur-
reasonable care. There is no justification for raising thgeons who said that this is the standard we should strive for
standard beyond reasonable care. There is a well-known biftdoing the best for our patients. Notwithstanding what both
undesirable tendency for the law of negligence to creephe Hon. Mr Lawson and the Hon. Mr Holloway said about
gradually towards the standard of perfection, as does stri¢he Bolam principle, my reading of proposed section 41(1)
liability. is that it is widely accepted by members as competent
That is an error. Professionals, like other human beinggrofessional practice. In relation to the pap smears and
cannot be expected by the law to deliver perfection. The lavgervical screening tragedies in New Zealand, it was widely
does and should expect only reasonable care. That is a@cepted practice in New Zealand that those women not be
standard that can be met by everyone. Itis a flexible standa#tgated. That was the reasonable and widely accepted practice
that can take into account particular circumstances. It allow8t the time. A number of those women died, but there were
for the difference, for example, between working in a well-Some in the profession that said they should have been treated
equipped C|ty hospita| and Working in aremote Communi[y_an.d there should havg been further lnvestlgaFlons. We are
The defence of best practice has no work to do and no plac0ing back to that. Whilst Bolam has been distinguished by
in a law that requires only reasonable care. The Hon. NickPP, it does not address the issue of Naxakis, as | understand
Xenophon read out |engthy passages from the |pp reportl It, and also the NEW Zealand Ca.SQS. They arg dlSCUSSGd, but
The Ipp report recognised the limitations of the BolamMY concern is that, if we pass this, we are going to go down
test. In fact, the provisions that it recommended werdhe path where there will be horrendous injustices to patients
designed to remove the deficiencies of the Bolam test, hen@d clients of professionals, given that the standard will be
the provisions in the bill before us. The government oppose9wered. We will be straying from the path of the Naxakis
the amendment. case
The Hon. R.D. LAWSON: The opposition also opposes
this amendment. As the minister just mentioned, the movi
read extensive passages from the Ipp report relating to tl

The Hon. IAN GILFILLAN: The Democrats oppose this
ggmendment. For one thing, it is very difficult to establish
Hihat best practice is—it is a subjective assessment that will

Bolam case. The honourable member referred to the passag@dy- T claim that negligence exists because a practitioner
on Bolitho and also the New Zealand committee of inquiry.90€S not comply with this arbitrary factor of best practice

The honourable member failed to read the very next pargi€fies logic to me. If the aim of the Hon. Nick Xenophon is
graph (3.11), which states: to improve the performance of professions, that should be by

way of encouragement for research and analysis of perform-

These examples demonstrate that the Bolam rule, when strictl s .
applied, can give rise to results that would be unacceptable to th%nce, but to try to attack it in extending the range of court

community. They show the main weakness of the Bolam rule to b@ctions to claim damages from people who, in my view, are
that it allows small pockets of medical opinion to be arbiters of thecertainly not negligent, is futile and an extravagant misuse of
requisite standard of medical treatment, even in instances wheregyr resources.

substantial majority of medical opinion would take a different view. The Hon. P. HOLLOWAY: In relation to the Hon. Nick

The authors of the report go on to say that they are noXenophon'’s question, my advice is that in the Naxakis case
adopting Bolam; that they are not proposing a return tahe High Court was not asked whether the doctor was
Bolam: they are looking for a different standard. The reporhegligent but, rather, the High Court considered whether any
goes on to justify the third recommendation which is madeevidence of negligence ought to have been left to the jury to
on page 41 and which has been taken up in the clause we atetermine. | am advised that that was the only issue that the
now considering. It is misstating the position of the mover tocourt considered.
suggest that this clause is a return to Bolam. Itis notareturn The Hon. R.D. LAWSON: | would not want my silence
to Bolam. To suggest that we insert in lieu of the words ‘byon the subject of the Naxakis case to be interpreted in any
members of the same profession as competent professiongdy. | have not read the case. The Hon. Mr Xenophon has
practice’ an expression such as ‘best practice’ would be pust given me a copy, so | make no comment.
retrograde step. The Hon. NICK XENOPHON: As | understand the

I must say that, when | hear the words ‘best practice’—arNaxakis case—and the minister’s advisers are familiar with
expression one so frequently sees in advertising material arig—it involved a young boy. He had a head injury and some
brochures prepared by public relations consultants claimingymptoms. He went to hospital and the doctors sent the boy
that their clients engage in best practice—I blanch. | do nohome. In terms of widely accepted practice, there was
believe it to be appropriate to put that language into thigvidence by neurosurgeons—in a minority | might add—that
provision. As the minister said, what the law is on about ighey should have performed some further investigations to
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ensure that he did not have a more serious injury. In the The Hon. NICK XENOPHON: Does the opposition have
event, it was a subarachnoid haematoma. Whilst it refers tany sympathy for substituting ‘by members of the same
juries—I acknowledge that—at paragraph 19 of her judgmenprofession as competent professional practice’ with the words
Justice Gaudron says that, according to the Bolam rule, thias competent professional practice according to general
doctor is not negligent if he acts in accordance with thecommunity standards and by members of the same profes-
practice accepted at the time as proper by a responsible bodion’, which in some senses is a restatement of Chief Justice
of medical opinion, even though other doctors adopt &ing’s proposaln Fv R?
different practice. She goes on to discuss precautionary The ACTING CHAIRMAN: We are not able to
measures and what should be done. approach it in that way.

My question to the government is: does it acknowledge = The Hon. R.D. Lawson interjecting:
that under this provision and with similar facts there would The Hon. NICK XENOPHON: | am not trying to breach

0 o ;
ggéé)ete?j C\Il?/:?; 'thl(\)/ls(,);t gﬁ%ﬁ{; ‘gorl:]ldtosr?é ittr}gtrga'so\;:’;dbeléystandlng orders, but the Hon. Mr Lawson says he would not
ptead. P ymp upport it anyway. So, that gives me some cold comfort.

send the boy home and that is that, but in some rare cases tha o
person will develop a subarachnoid haematoma and a The ACTING CHAIRMAN: My advice is that the
catastrophic injury. | am trying to get a feel from the @Ppropriate action is to now move amendment No. 10
government as to whether it acknowledges that this claus&enophon 1).
will effectively knock out cases such as that. The Hon. NICK XENOPHON: | move:

The Hon. P. HOLLOWAY: | understand thatthe young  Page 12 (new section 41(2)), line 40—Delete ‘irrational’ and
person in question was held in hospital for nine days. A CTsubstitute ‘unreasonable’.

scan was conducted and that showed some bruising but digk disappointed as | was, and as fearful as | am, given that
not show the aneurism, so the real question was: should theife previous amendment was not successful, if we leave in
have also done an angiogram, which would have shown th@e ‘word ‘irrational’ in the context of this legislation,
aneurism? The issue that the court was to decide was whatdsfectively it will mean a dramatic lowering of the standards
widely held in Australia to be competent practice. Should theequired of professionals. Effectively it will mean that
angiogram have been conducted? The burden is upon thgything short of irrational will mean that a plaintiff may not
defendant to prove what the competent practice was. be able to succeed in a claim for professional negligence. It
The Hon. NICK XENOPHON: lam trying to close this is going way back in the direction of Bolam and in the
line of questioning down, but does the government acknowdirection of Bolitho's case. We are throwing out the High
ledge that if this particular clause were enforced that 12 yeatourt’s judgments in this matter, including Naxakas. | urge
old boy would not succeed, given the facts of that case; thafonourable members to substitute the word ‘unreasonable’
this is the sort of case that would be knocked out? rather than ‘irrational’. It is unduly restrictive, onerous and
The Hon. R.D. LAWSON: | do not accept that that case unconscionable. | urge honourable members to support the
and the facts outlined by the honourable member would bamendment.
precluded by this standard now insisted upon, which is the The ACTING CHAIRMAN: It may be appropriate for
standard, demonstrated by evidence, of the manner thfde Hon. Mr Lawson to move his amendment.
members of the same profession as competent professional The Hon. R.D. LAWSON: | will not move the amend-

practice would adopt. Itis easy these days to get an expert 9jent standing in my name to substitute for the expression
any particular medical question who will say that a particularjyrational’ the words ‘cannot be sustained’. Upon reflection,

practitioner could have done something else and that there i, ypon closer examination of the Ipp Report, | do not
some higher standard. That is the easiest evidence to obtai@jieve that would be an improvement to the bill.

in any particular action. _ The Hon. IAN GILFILLAN: Mr Acting Chairman, you
It is a sad commentary that experts are no longer indegoyid be aware that | have an identical amendment on file
pendent. Experts are called for the purpose of supporting ofigom the Democrats and therefore will support the amend-
case or the other, and that is a fact of life. The honourablgent moved by the Hon. Nick Xenophon for substantially the
member, as a legal practitioner, must know that to be thgame reasons he put forward.
case. | do not accept that the standard of care being imposed The Hon. P. HOLLOWAY: The government opposes the
by this new provision would preclude the plaintiff in that ymendment. | am happy to elaborate the reasons if necessary,
particular case from recovery. Whether or not he wouldy¢ given the time I hope that will be sufficient at this stage.
recover would depend upon the evidence presented to the +1o ACTING CHAIRMAN: | think that the Hon. Mr
court. _ Xenophon was hoping you were going to elaborate.
Amendment negatived. ) ) The Hon. R.D. LAWSON: The reason we oppose the
The Hon. NICK XENOPHON: | move: amendment which would substitute ‘unreasonable’ for
Page 12, new section 41(2), line 40— ‘irrational’ is that in the Ipp report that very question is
Delete ‘irrational’ and substitute: examined in quite some detail and is rejected. My initial
unreasonable reading, and | think the initial reading of many people, of the
This is plan B, which involves deleting the words ‘by Ipp report was that the notion of irrationality was foreign to
members of the same profession as competent professionak thinking of Australian lawyers on this particular question.
practice’ and substituting— However, notwithstanding the fact that it is an English
The ACTING CHAIRMAN (Hon. J.S.L. Dawkins): decision, the use in Bolitho of the concept of irrational is
You cannot go backwards. The words proposed to be struakntirely appropriate. The expression captures what is
out were not struck out, so you cannot substitute more wordintended, and the fact that an English court adopted that
The honourable member should be moving amendment Neomenclature fairly recently should not lead us to reject it
10 (Xenophon 1). because we are now free of the colonial shackles. They have
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pointed to a good way in which to formulate this rule. Theto determine how public money shall be spent. Behind the
common law of England will presumably develop, and will rule was the reasoning that a statute that conferred powers on
expand upon the meaning of irrationality, as will the commora public authority to control and maintain roads should not
law of Australia. So, given the fact that other states havde construed as giving rise to a private right of action in tort
adopted the same principle, given the fact that this is one dbr failure to exercise those powers unless such an intention
the core provisions of the Ipp recommendations, and givewas clearly evident from the statute. This state of the law left
the significance of medical negligence issues, it is appropriaié up to the relevant authority to decide what road work
in our view that we adopt the same language as has beahould be undertaken and how much money should be spent
adopted elsewhere. on road maintenance, compared with competing obligations
The Hon. NICK XENOPHON: Does it acknowledge that such as the many obligations of a local council. Without the
the Jayne Kite case may not have succeeded if this provisiommunity, it might be that a very substantial part of an
was in place together with 41(1) and 41(2), and also that it iguthority’s budget would have to be diverted to this use to
unlikely that the late Ms Kite would have succeeded if thesaninimise the risk of a suit.
particular provisions were in place? Other equally important functions might be neglected as
The Hon. R.D. LAWSON: | certainly do not accept that aresult. Road authorities around Australia relied on the rule
this would affect that particular case, which concerned thér many decades in arranging their risk management and
failure to give warning, advice or information which under insurance. Despite academic critique, Australian governments
subsection (5) is expressly excluded. This section does négtained the rule because of its practical importance in the
apply to liability arising in connection with the giving, or the day-to-day work of highway authorities. Then, in 2001, the
failure to give, a warning, advice or other information to aHigh Court found the rule no longer exists and, indeed, had
patient. In those circumstances, the rule in F & R, the case t@ot existed for some nine years at least. Chief Justice Gleeson
which the honourable member is so attracted, would apph@ave a strong dissenting judgment in the Brodie case. He
The rule which subsection (2) deals with relates to medicahought that it was up to governments, not to the courts, to
treatment, not to the provision of advice or the giving ofretain or remove the rule. He did not think the court was in
warnings or the like. It is where the scalpel is placed, not th& position to weigh up the relevant considerations that might
warning that is given in relation to undertaking the operationinfluence a governmentin deciding whether to keep the rule.
The Hon. P. HOLLOWAY: We support that, and | again !t was a matter for parliament, not for the courts, he said. The
indicate that we answered that during my second reading@jority, however, did not agree. The government thinks that,

reply. espite its faults, the concept behind the rule is the right one.
The committee divided on the amendment: A private right of action in tort should not arise because a
AYES (6) road authority has taken no action to maintain or repair a
Evans, A. L. Gilfillan, 1. road. This is not to say, of course, that there will be no
Kanck, S. M. Reynolds, K. consequences for a government authority that ignores the
Stefani, J. F. Xenophon, N. (teller) state of the roads. The consequences will not be legal, but
NOES (13) pollthal. . .
Dawkins, J. S. L. Gago, G. E. This measure represents a comp_rom|se._T_he Ipp Commit-
Gazzola, J. Holloway, P. (teller) tee recommended a more far reaching provision. It proposed
Lawson, R. D. Lensink. J. M. A. a defence for any public authority, not just road authorities,
Lucas, R I Redford: A J that had taken a policy decision for economic, political or
Ridgway, D. W. Roberts, T. G. social reasons to perform, or not to perform, a particular
Schaefer, C. V. Sneath, R. K. public function, as long as it had not acted irrationally.
Stephens, T. J. | refer to recommendation 39. The government received

some criticism at this recommendation, and on reflection

Majority of 7 for the noes. decided not to adopt it, although it has been adopted in

Amendment thus negatived. Queensland, New South Wales, Western Australia, the ACT
The Hon. IAN GILFILLAN: | move: and Tasmania and is proposed in Victoria. It decided instead
Pages 13 and 14, new part 6, division 5—Liability of road to restore the highway rule as a compromise solution. If that
authorities (new section 42)— solution is not acceptable to the parliament, then the Ipp

Delete division5 (comprising the divisional heading andrecommendation may have to be further considered. | also
section 42) point out that New South Wales, Queensland, Victoria,
The High Court recently said that in law it is difficult enough Tasmania and Western Australia have all legislated in
already to establish a case against a road authority argdition to adopting recommendation 39, expressly to restore
rationalised it. Section 42 reverses the current law anthe highway immunity. The government opposes the
enables road authorities to avoid liability and reduces thamendment.
standard of care they owe to persons using the road. Certain- The Hon. NICK XENOPHON: | strongly support the
ly, that logic stands, and as a road user | have an expectati¢fon. Mr Gilfillan’s amendment, and | believe that this really
that there will be protection to me and others who are usings a retrograde step. The High Court decision in Brodie's case
the road from sloppy attention to protecting my interests] thought was fair and balanced. This is a retrograde step, so
which may be categorised as negligence and, for that reasdrsupport the amendment.
we believe that this division is inappropriate in the bill and  The Hon. R.D. LAWSON: The opposition will oppose
should be removed. this amendment. | should say, we will be supporting the

The Hon. P. HOLLOWAY: It is true that the common foreshadowed amendment of the Hon. Mr Xenophon to put
law surrounding the rule has been academically criticiseda sunset clause on this particular provision. As the minister
just the same as it embodies an important principle. Thacknowledged, South Australia is going down a somewhat
principle is that it is for governments and not for the courtsdifferent route in merely adopting a restoration of the
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common law rule. Other jurisdictions have adopted othethese, simply lead to subsequent legislation to extend or
solutions, although some of those solutions are different fromemove the sunset date. If the parliament accepts the highway
each other. It is noteworthy that the Ipp committee recomsule in principle then there should be no sunset clause. That
mendation did not support the government’s position indoes not prevent any member from bringing legislation before
relation to this matter. | refer to section 10 of the Ipp reportthe council in future, proposing some other regime to replace
as follows: the rule.
10.4 There is evidence to suggest that this problem has become The Hon. IAN GILFILLAN: | indicate Democrats

particularly acute since the decision of the Hight Court in Brodiesupport for this amendment. | do not believe this part of
v the Singleton Shire Council where the ngh Court abolished th%ar”ament Supports the principle; therefore’ the sunset clause

rule that a highway authority is not liable for injury or damage ; VAN
resulting from ‘non-feasance’ (as opposed to ‘misfeasance’). ., 1S & safeguard. At least we do have a chance to revisit it later

10.5 Submissions have been made to the Panel to the effect thi find out what its effect has been.
the decision in Brodie should be reversed and the non-feasance rule The Hon. R.D. LAWSON: | indicate support.
restored. The Panel, however, is not persuaded that this should be Amendment carried.
done. The judgments of the majority in Brodie provide compelling The H IAN GILEILLAN: | .
justification for the abolition of the non-feasance rule. e Hon. - I move.
10.6 The Rnel, however, is satisfied that the decision in Brodie ~ Page 14 (new section 43(1)), lines 10 and 11—
has given rise to some undesirable consequences that need to beDelete ‘injured person’s conduct contributed materially to the risk
addressed. of injury’ and substitute:

We believe that it would be appropriate in the next couple of criminal conduct contributed materially to the risk of injury to the

years in South Australia to address the issue in a mor er.son. ) o o

Comprehensive way. However, the interim solution Wthhl think that members will see that it shifts the emphaSIS in this

would be effected if the Hon. Mr Xenophon’s sunset clausd€w section which is entitled, ‘Exclusion of I|ab|||ty for

is adopted is an approach we would support. criminal conduct’. To put it in context, the new section

The Hon. A.L. EVANS: Family First supports this Provides:

amendment. A road authority should be responsible to Liability for damages is excluded if the court— _

maintain and repair roads on the simple ground of community (&) is Satlséledh_lbe%/r?nd _reagonable doubt that tdhe aCCléier][t
H H H H H occurred wnile the Injurea person was engaged In condauc

safety. | do not agree with the hlghways immunity rule in constituting an indictable offence; and

general. So | am glad to support this amendment.

c - (b) is satisfied on the balance of probabilities that the injured
The committee divided on the amendment: person’s conduct contributed materially to the risk of injury.

AYES (6) - My amendment seeks to delete ‘injured person’s conduct
Evans, A. L. Gilfillan, 1. (teller) contributed materially to the risk of injury’ and substitute
Kanck, S. M. Reynolds, K. ‘criminal conduct contributed materially to the risk of injury’,
Stefani, J. F. Xenophon, N. so that it would have to be specifically the criminal conduct
. NOES (13) which contributed materially to the risk of injury for exclu-
DaWk'rl‘S’ J.S. L. Gaﬁo- G.E. i sion of liability to apply in this case.
(I_B;vflzgr?lli. D I|_-|e0nsoi\r,1vl?yj PM(ti en _The Hon. P. HOLLOWAY: Thel government opposes
Lucas R I. ) Redford, A \]' ) this amendment. Thg present provision is sllghtly broader, in
Ridgw’alel W Roberts,T.G. that, _|f the person is injured whilst engaged in conduct
Schaefe; C V' Sneath' R. K. constituting an mo!lctable offence, a_nql the person’s conduct
Stephens’ T. J' R contributed materially to the risk of injury, the person ywll,_
oY normally, not recover damages. The relevant question is
Majority of 7 for the noes. whether, at the time, the injured person is engaged in
Amendment thus negatived. committing an offence. Not everything that the person does
The Hon. NICK XENOPHON: | move: may necessarily be part of that offence. The amendment
(new section 42), page 14, after line 3— proposes that, unless the conduct that contributes to the risk
Insert: of injury is itself criminal, the rule will not apply. The
(3) This section will expire on the second anniversary of itsgovernment thinks that it should be enough to show that the
commencement. plaintiff was committing an indictable offence and, by his or

| do not propose to say anything more than what the Honher conduct, materially increased the risk of injury.
Robert Lawson has set out in terms of this sunset clause. It Reckless or dangerous conduct may be involved in the
is a fallback position, but | would rather have this than thecommission of the offence but that is not in itself a crime.
government’s position. However, when a person decides to commit a serious offence
The Hon. P. HOLLOWAY: The government opposes the and takes steps to carry it out, that person cannot expect the
amendment, but | accept that we do not have the numbers sduation to remain safe or that others, who may be affected
I will not divide on it. It is true that in the longer term the by the crime, will be able to display the standard of care
government is considering whether a defence based amdinarily expected. There ought to be a limit to the civil
adherence to road maintenance standards ought to replace tiadility of victims of crime towards offenders, and this new
highway rule. However, it does not know whether or whensection sets that limit fairly.
that will come about. For one thing we intend to monitor ~ The Hon. IAN GILFILLAN: | believe the wording that
developments in Victoria, which published a discussion papeg currently in the bill would let off someone (or some
some time back mooting such a proposal but which has natgency) who has been grossly negligent and who would be
yet introduced any legislation. really culpable in any other context for causing an injury that
There are two groups within government looking at thismay be quite grievous. This connection, regardless of whether
issue, but they are in the early stages. Almost inevitablywve support or approve of the criminal conduct of the victim,
sunset clauses, particularly fairly short-term ones such as not the issue: it is primarily that this new section lets off
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scot-free someone who has perpetrated gross negligence andThe Hon. R.D. LAWSON: Can | beg the indulgence of
exposed the public to the risk of injury (and possibly seriougshe committee to add to the reasons why we opposed the
injury). My amendment would mean that the injury would Hon. lan Gilfillan’s amendment in relation to criminal
have to have been related to behaviour that was directlgonduct. The section that he sought to amend is in identical
linked to the criminal activity. terms to the existing section 24l of the Wrongs Act.

The Hon. NICK XENOPHON: | support the Hon. lan The Hon. IAN GILFILLAN: For the AMAs sake as
Gilfillan’s amendment. | think the causal link to which he much as anything, | want to check that the advice | passed on
refers is reasonable. Therefore, | support the amendment.to the AMA, which | thought reflected the government’s

The Hon. R.D. LAWSON: The opposition does not view, is an accurate interpretation of the bill, and that the
support the Hon. lan Gilfillan’s amendment. It seems to usubclause | referred to does prevent the bill from interfering
that the introduction of the notion of criminal conduct is anwith the current state of the law for health care workers
unnecessary complication. The new section contains thgiving or not giving advice. Is that a reasonable and accurate
conjunctive ‘and’. It provides that there must be satisfactiorstatement?
beyond reasonable doubt that the accident occurred whilst The Hon. P. HOLLOWAY: Yes, we believe that is the
conduct was being engaged in which constituted an indictablease.
offence ‘and’ satisfaction on the balance of probabilities that Clause as amended passed.
the conduct (which is not necessarily the criminal conduct) Clauses 28 to 39 passed.
contributed materially to the risk of injury. With those two New clause 39A.
elements, the additional requirement that the actual conduct The Hon. IAN GILFILLAN: | move:
which materially contributed to the risk of injury be stigma-  page 17, after line 2, insert—
tised as criminal conduct is unnecessary. 39A—Amendment and redesignation of section 24J—

The Hon. IAN GILFILLAN: 1 think it is worth giving _Presgmpt(ijon of contributory negligence where injured person
one example, which may or may not persuade other honoutatoxicated. . )
able members but which illustrates the reason for my 1) SC')ec_t'on 24J(2)—atter paragraph (b) insert:
amendment. As we know, high speed car chases take place, (i’ the intoxication is wholly attributable to the use of

and it is quite likely that they would involve young male drugs in accordance with the prescription or instruc-

juveniles who allegedly have stolen a motor vehicle and who ~ tions of a medical practitioner; and )

may be driving above the speed limit—in other words, it is (i) tt?(?n;”gﬁ?eggﬁ%gr‘:‘ézstigr?sn"oe'%;]'g%vé’gr(‘:g‘er;ﬁit{igg'er

beyond feasonf”‘b'? doubt that they are engaged in conduct and the manufacturer of the drugs as to Whgt he or she

constituting an indictable offence— should do, or avoid doing, while under the influence
The Hon. Nick Xenophon interjecting: of the drugs.

The Hon. IAN GILFILLAN: No. My colleague the (2) Section 24J—redesignate the section as amended by this
Hon. Nick Xenophon says they may not even have to be oveiEction as section 46.
the speed limit. But, obviously, they arguably have been The Hon. P. HOLLOWAY: The government does not
involved in an indictable offence. In this case, suppose th@ppose this amendment.
highways authority has left road repairs improperly signpost-  The Hon. NICK XENOPHON: | support the amend-
ed and protected and these kids drive into it and cause dnent.
accident which results in either serious injury or death. Under The Hon. R.D. LAWSON: | support the amendment.
the wording in this bill, the highways authority would be ~ New clause inserted.
totally free of any blame. | do not believe that that is accept- Clause 40.

able. The Hon. IAN GILFILLAN: I move:
Amendment negatived. Page 17, line 4—
The Hon. IAN GILFILLAN: Mr Chairman, | have a Delete ‘24J’ and substitute:
question that | would like to raise before you put clause 27. 24K
| refer the minister to the top of page 13, Section 41(5)] think this amendment is consequential.
‘Standard of care for professionals’, which provides: The Hon. P. HOLLOWAY: We do not oppose it.

This section does not apply to liability arising in connection with ~ Amendment carried.

the giving of (or the failure to give) a warning, advice or other  The Hon. IAN GILFILLAN: | move:
information in respect of a risk of death of or injury associated with = 17 line 4—
the provision of a health care service. age ~7, line —

Delete ‘46’ and substitute:

We have had discussions with South Australian representa- 47

tives of the AMA, and they were quite concerned that thi§ pejieve that this amendment is also consequential.
clause is singling out health care professionals and interferes o Hon. P. HOLLOWAY: Yes. we do not oppose it.
with the existing state of affairs for practitioners giving A mendment carried: clause as' amended passed.
advice. | took the opportunity to obtain an opinion from the Clause 41 '

government prior to the debate in this chamber and | was The Hon R D. LAWSON: | move:

advised that this subclause is to prevent the bill from o ) )

interfering with the current state of the law for health care Pa9¢ 17, line 8—delete "delete Division 4" and substitute—

delete Division 4 and substitute:

workers giving or not giving advice. Can the minister confirm Part 8A—Apportionment of liability
that, so that it is recorded iHansard? 58A—Application of Part

The Hon. P. HOLLOWAY: | am advised that the (1) This Part applies to the following claimagpor-
purpose of the clause is to preserve the decision in the Rogers tionable claims): .
and Whitaker case. Doctors have to warn patients of all @ grgl/aier ;?]r 2%%8??5I%zlsmoggdeimggﬁett?]grmiﬁ'
material risks of the proposed procedure. Subsection (5) contract, tort or otherwise) arising from a

ensures that that rule remains. failure to exercise reasonable care;
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(b) a claim for damages for a contravention of sec-
tion 56 of theFair Trading Act 1987.

(2) If proceedings involve 2 or more apportionable
claims arising out of different causes of action, liability
for the apportionable claims is to be determined in
alcqordance with this Part as if the claims were a single
claim.

(3) A concurrent wrongdoer, in relation to a claim,

(2) If a court hearing proceedings involving an appor-
tionable claim is satisfied that any costs in the proceed-
ings have been wasted as a result of a failure by a
defendant in the proceedings to comply with subsec-
tion (1), then, unless the court otherwise orders, the
plaintiff is entitled to an order against the defendant for
those costs taxed on an indemnity basis.
58D—Contribution not recoverable from defendant

is a person who is one of 2 or more persons whose acts or A defendant against whom judgment is given under this Part
omissions caused, independently of each other or jointly, as a concurrent wrongdoer in relation to an apportionable
the damage or loss that is the subject of the claim. claim—

(4) For the purposes of this Part, apportionable claims
are limited to those claims specified in subsection (1).

(5) For the purposes of this Part, it does not matter that
a concurrent wrongdoer is insolvent, is being wound up
or has ceased to exist or died.

(6) This Part does not apply to or in respect of civil
liability (and awards of damages in those proceedings)—

(a) for personal injury or death; or

(b) for an intentional tort.

58B—Proportionate liability for apportionable claims
| (1) In any proceedings involving an apportionable
claim—

(a) the liability of a defendant who is a concurrent
wrongdoer in relation to that claim is limited
to an amount reflecting that proportion of the
damage or loss claimed that the court con-
siders just having regard to the extent of the
defendant’s responsibility for the damage or
loss; and

(b) the court may give judgment against the
defendant for not more than that amount.

(2) Despite subsection (1), a defendant in proceedings
against whom a finding of fraud is made is jointly and
severally liable for the damages awarded against any
other defendant in the proceedings.

(3) If the proceedings involve both an apportionable
claim and a claim that is not an apportionable claim—

(a) liability for the apportionable claim is to be
determined in accordance with the provisions
of this Part; and

(b) liability for the other claim is to be determined
in accordance with the legal rules, if any, that
(apart from this Part) are relevant.

(4) In apportioning responsibility between defendants
in the proceedings—

(a) the court is to exclude that proportion of the
damage or loss in relation to which the plain-
tiff is contributorily negligent under any
relevant law; and

(b) the court may have regard to the comparative
responsibility of any concurrent wrongdoer
who is not a party to the proceedings.

(5) This section applies in proceedings involving an

(a) cannot be required to contribute to any damages
or contribution recovered from another concurrent
wrongdoer in respect of the apportionable claim
(whether or not the damages or contribution are
recovered in the same proceedings in which
judgment is given against the defendant); and

(b) cannot be required to indemnify any such
wrongdoer.

58E—Subsequent actions

(1) In relation to an apportionable claim, nothing in
this Part or any other law prevents a plaintiff who has
previously recovered judgment against a concurrent
wrongdoer for an apportionable part of any damage or
loss from bringing another action against any other
concurrent wrongdoer for that damage or loss.

(2) However, in any proceedings in respect of any
such action, the plaintiff cannot recover an amount of
damages that, having regard to any damages previously
recovered by the plaintiff in respect of the damage or loss,
would result in the plaintiff receiving compensation for
damage or loss that is greater than the damage or loss
actually sustained by the plaintiff.
58F—Joining non-party concurrent wrongdoer in the
action

(1) The court may give leave for any 1 or more
persons to be joined as defendants in proceedings in-
volving an apportionable claim.

(2) The courtis not to give leave for the joinder of any
person who was a party to any previously concluded pro-
ceedings in respect of the apportionable claim.
58G—Application of Part

Nothing in this Part—

(a) prevents a person from being held vicariously
liable for a proportion of any apportionable claim
for which another person is liable; or

(b) prevents a partner from being held severally liable
with another partner for that proportion of an
apportionable claim for which the other partner is
liable; or

(c) affects the operation of any other Act to the extent
that it imposes several liability on any person in
respect of what would otherwise be an apportion-
able claim.

apportionable claim whether or not all concurrent wrong- This amendment seeks to incorporate in this bill extensive

doers are parties to the proceedings.

(6) A reference in this Part to a defendant in pro-
ceedings includes any person joined as a defendant
other party in the proceedings (except as a plaintiff)

provisions relating to the apportionment of liability. These
rovisions are based on those that were inserted in the New
outh Wales civil liability bill. Since the time that | gave

whether joined under this Part, under rules of court orinstructions for their preparation and approval by my party

otherwise.
58C—Duty of defendant to inform plaintiff about con-
current wrongdoers

(1) In any proceedings involving an apportionable
claim, a defendant in those proceedings must provide th

room, the Treasurer has written, | think to all members of
parliament, indicating that the government has in mind to
shortly introduce proportionate liability. | was concerned by
& reportin theAustralian Financial Review of 14 November

plaintiff with such information as is reasonably available Under the heading ‘Attorneys-General give up on damages’
to the defendant and as appears likely to assist the plainvhich said that ‘the nation’s Attorneys-General yesterday

tiffto— _ ) abandoned attempts to reach a uniform national approach’ on
(a) identify and locate any other person (being ahis issue.

ho is not a defendant in th d- : . .
ﬁ%rg)o \Tvr\?g &Eggfe?,dgn‘i”kn"’c‘,ﬂvs'“or Se‘fig)ffseis It points to what is termed by the author of the article as

aperson whose acts or omissions caused, indethe ‘pro-consumer camp’, made up of Queensland, Victoria,
pendently of each other or jointly, the damage the Northern Territory and the ACT. On the other hand, New
) 3re't(éfrsnitﬁgt\';ht2$]:;‘§ﬁgtg tvr:/ﬁgtlaéTté i't“ihatSouth Wales, the commonwealth and Western Australia are
other person is or may be liable to the plaintiff opposed to a consumer carve-out. This particular provision
in respect of the damage or loss that is the that | move does not have a consumer carve-out. The position

subject of the claim. of South Australia was not mentioned in the item in the
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Australian Financial Review. Will the government undertake onerous requirement. There need to be consequences if the

to introduce the legislation foreshadowed by the Treasurengquirement is disregarded without good reason. The

If so, when, and what is the holdup? proposed consequences are that there should be no damages
The Hon. P. HOLLOWAY: The government supports for gratuitous services, medical treatment costs or legal costs

in principle the adoption of a regime of proportionate liability incurred before action. If the parents wish to avoid these

for economic loss and property damage claims. However, theonsequences they can readily do so by giving the required

government is aware that the provisions enacted interstattice.

may be under review. As far as possible, the government Amendment negatived.

would like to retain consistency with interstate provisionson The Hon. R.D. LAWSON: | move:

this point. Discussions are still in progress and the page 21, new section 45A, after line 29—

government hopes to bring a measure before the parliament  Insert:

in the autumn session. (8) For the purposes of subsection (7), the court will only be
. ; ; satisfied that there is good reason to excuse the non-
The Hon. NICK XENOPHON: | will oppose .th's compliance if it is shown that the non-compliance was
amendment and any changes along these lines. | will have a due to gross negligence or mental incapacity on the part
lot more to say about it in the next session when | will refer of the plaintiff’s parent or guardian.

to Richard Ackland's piece in thgydney Morning Heraldof  This amendment has been suggested by the Australian
21 November 2003, but I will not refer to it now. | 0ppose edical Association. It was originally suggested in a letter
this amendment and, unless there is a ‘consumer carve OUfjated 29 April to the Treasurer but was not adopted by him.

asthe Hon. Mr Lawson puts it, there will be the Henry Kayetne concerns of the AMA are reflected in the following

situation where small investors might not be left with any{)assage of the letter to the Treasurer which, in part, states:

redress. If there is a ceiling of $400 000 or $500 000, it a t the bill p b leqislation. the level of
least provides some protection for ordinary consumers. Th If the bill as proposed were to become legislation, the level o
. p prote y consur %certamty for insurers with regard to the ability of children to sue
is a debate for another time. My understanding is that th@p to the ‘age of 21 remains. We note that the cost of medical
Hon. Mr Lawson will not proceed with these amendmentsireatment and legal work incurred by parents would not be claimable
Perhaps he could assist me with that. by the defendant, but in reality an insurer would need to factor into

] . - , their actuarial analysis the principle that a child may sue up until they
The Hon. R.D. LAWSON: In light of the minister's  re 1 years of age. The wording, as we interpret the clause, provides

undertaking to bring legislation in the autumn session, | seeko real inducement for the action to occur within the proposed six

leave to withdraw this amendment. years, and as such provides no benefit to insurers and therefore will
Leave granted; amendment withdrawn have negligible impact on the ability to access affordable medical
. ’ indemnity coverage.
Clause passed. The AMA (SA) is seeking a clear cut legislative response to the
Clauses 42 to 73 passed. statutes of limitations for minors and the bill fails to provide this
Clause 74. clarity. Similarly, the statement ‘that unless the court is satisfied that
The Hon. NICK XENOPHON: | move: there is good reason to excuse the non-compliance’ provides a broad

opportunity for the court to determine that the reasons for non-
Page 21, (new section 45A(7)(a)), line 26—Delete ‘medical or'.compliance were valid. We believe that the wording should more

. : ; .. accurately reflect the proposed wording for section 48 whereby the
This relates to the non-compliance of the section I‘(':‘qu""n@ecision about the appropriateness of the extension or non-compli-

notification of a claim within a certain period of time in ance should be based on clearly codified reasons materially related
relation to children’s claims. The current section provides:to the case. ‘Good reason’ is so broadly worded as to be all

No damages will be allowed in such an action to compensate [%ncompassing and provides the court with much latitude and

? - - ; erefore makes ineffective the six year statute of limitation. We
allow for medical or gratuitous services provided before the date thg 14 recommend that this section be further tightened to reflect that

action was commenced. non-compliance would be tolerated only on the grounds of parental
The policy rationale behind it, as | understand it, is that therer guardian neglect or incapacity and that merely failing to act would

is an incentive for people to make notification of a claim. |not be satisfactory good reason.

seek to delete the words ‘medical or’ so that it refers just torhe committee will note that the subsection provides the
gratuitous services because there is some tension with tleeurt with the power to excuse non-compliance with this
federal health insurance commission legislation. When &ection in circumstances where the court is satisfied that there
practised extensively in this field, one needed to providés good reason. The amendment seeks to insert a provision
details on the Health Insurance Commission form of whethethat tightens up those requirements by providing that the
or not it was a claim for damages. In some cases families deourt will be satisfied that there is good reason for excuse of
not know. It may also prejudice some families who may notnon-compliance only if it is shown that the non-compliance
be able to get treatment as issues of liability are very muckvas due to gross negligence or mental incapacity on the part
in contention. A further complicating factor relates to theof the plaintiff's parent or guardian. In other words, this is not
issue of privacy considerations. How does the governmerdimply a case of giving notice and not commencing proceed-
propose to obtain information about Health Insurancengs but applying at some later time for an extension of time.
Commission declarations for the purpose of the operation of It is a notorious fact that applications for extension of time
this section? My proposal ensures that by deleting the wordsnder the existing Limitation of Actions Act, which provides
‘medical services’ it will be fairer to those parents who arefor an extension upon the discovery of a new material fact,
uncertain about whether or not their child has a claim. Théas become a very easy and non-rigorous test. Extensions are
words ‘gratuitous services’ are fair enough, even though | amalmost automatic, and the fear expressed by the AMA is that
not entirely happy about that. | am concerned that this igood reason would similarly become almost an automatic
simply too onerous. entry to an extension.

The Hon. P. HOLLOWAY: The government opposes  The Hon. P. HOLLOWAY: The government opposes
this amendment. The provision is designed to encouragihis amendment. It would mean that a child could only
parents or guardians to notify possible defendants within sigstablish that there was good reason for the failure to notify
years of the date of injury. We do not believe that this is arthe claim in rare circumstances of gross negligence or mental
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incapacity on the part of the parents or guardians. Th@reasurer of 29 April, suggested this amendment for the
government thinks this is too harsh. For example, there mighgurpose of placing further emphasis on the need for the
be a case where the child has not disclosed the injury tmaterial fact to be of a greater consequence and thus tighten-
anyone. The purpose of stipulating the requirement for goothg the limiting of extensions being granted for less serious
reason is to leave it to the courts to decide whether, in theeasons. The intended purpose of this amendment, which is
circumstances, the reason is adequate. This seems to be thénsert the words ‘in itself’ after the word ‘material’ is to
fair way of dealing with the diversity of situations that might place greater emphasis on the need for the new material fact
arise. to be a significant fact.

The Hon. A.L. EVANS: This amendmentis harshonthe | mentioned in moving an earlier amendment, which was
infant, particularly in its reference to gross negligence on theiot carried, that extensions of time upon the discovery of a
part of the parent or guardian. Its effect would be that if anew material fact are quite commonplace and, whilst we
parent or guardian had been negligent, rather than grossfupport the tightening of the regime for the granting of
negligent, there would be no excuse for non-compliance witlextensions of time, it is still not as tight as it could be.
the provisions. This is a harsh outcome for the infant whaaccordingly, we seek to have a nuance of the meaning
would be the one who ends up suffering the consequences efianged somewhat by the insertion of these words, which
their parent’s negligence. For that reason, | oppose thgill now read:
amendment. Afact is not to be regarded as material in itself to the plaintiff's

The Hon. NICK XENOPHON: For the reasons set out case for the purposes of subsection 3(b)(i) unless it forms an essential
by the Hon. Mr Holloway and the Hon. Mr Evans, |, too, element of the plaintiff's cause of action or would have major
oppose this amendment. | am surprised that the Hon. VFignificance on an assessment of the plaintiff's loss.

Lawson has moved this amendment. In the case of an infant The Hon. P. HOLLOWAY: The government opposes the
who has been sexually assaulted, for instance, would the Hoamendment in that we believe it tends to confine the effect of
Mr Lawson’s amendment apply in terms of the referenceshe provision. It certainly is a nuance, as the Deputy Leader
made by the Hon. Mr Holloway in cases where the infant dicbf the Opposition has suggested. The words ‘in itself’ would
not tell his parents of the incident leading to the injury? | doappear to suggest that this particular fact might have a
not want to get into a debate with him, but it seems undulyifferent meaning if that fact was associated with some other
harsh. fact. While | am not entirely clear about the purpose of the

The Hon. R.D. LAWSON: We take the view that thisis amendment, we do believe that it could tend to confine the
not unduly harsh. That is a rather savage criticism of it. Thigffect of the provision, which is probably not the direction in
amendment seeks to strike a reasonable balance. We mugiich the deputy leader would necessarily wish to go.
bear in mind that the relatively generous provisions for The Hon. NICK XENOPHON: | oppose the amendment,
extension of time for infants have been allowed in theseparge|y for the reasons set out by the Hon. Mr Holloway. | put
amendments to the Limitation of Actions Act. The sanctiongn the record that | oppose the tightening up the government
dictated in this section is non-recovery of certain costs whichg proposing in relation to section 48 of the Limitation of

are most likely to have been incurred by the parents themactions Act. The government's position is the lesser of two
selves. However, | do not propose to say anything further ivils, and that is my position.

support of the amendment. The Hon. IAN GILFILLAN: The Democrats oppose the
The Hon. IAN GILFILLAN: The Democrats oppose the gmendment.

amendment. _ The Hon. A.L. EVANS: Family First opposes the
Amendment negatived; clause passed. amendment.
Clause 75.

The Hon. IAN GILFILLAN: My question follows a ?rr:aeggrr?elillltgli%‘(alg\lile(()ijON' | move:
discussion | had with the AMA regarding clause 75. This | o :
caused the representative of the AMA some concern in the Page 21, line 36—Delete ‘major’.
belief that this was a virtually open-ended paragraph. Thefhis would delete the word ‘major’ from paragraph (b) so
commented that they are concerned that this makes irrelevathtat it would read ‘unless it would have significance on an
all the preceding limitations. My opinion, and it was con- assessment of the plaintiff's loss’. In other words, requiring
firmed in discussions with government representatives, is thitto be of major significance seems unduly onerous. In terms
this is a standard provision to allow a court to decide whabf the example given, in example A it refers to a substantial
information it needs to see. | would be grateful if the ministerreduction of a plaintiff's capacity to work. Having ‘major’ in
were able to make any observation about the concerns that tharagraph (b) and in the example referring to ‘substantial’
AMA has about this paragraph. seems to be inconsistent.

The Hon. P. HOLLOWAY: One needstoreadclause 75  The Hon. P. HOLLOWAY: The government opposes the
in two parts. The first part relates to the introduction of newamendment as it would undermine the effect of the clause in
material facts, so that is the first hurdle that has to be crosseghat any fact that had any bearing on the assessment of
If that hurdle is crossed, then the matter is considered on th@amages could qualify as a new material fact. That would be
justice of the case, and that is where the ‘any other relevaijery similar to the present law. The government’s aim is to
factor’ comes in. It applies only after that first hurdle hastighten up the present law because it too readily allows the
been crossed. That is, there has to be new material fact. granting of extensions based, for example, on reports from

The Hon. R.D. LAWSON: | move: practitioners who had not previously examined the plaintiff.
Page 21, line 32— The Law Society and the AMA made a joint submission on
After ‘material’ insert: this issue and said:
in itself

. L . . Judicial definition of a material fact is so wide that almost any
This amendment again is at the suggestion of the Australiagiece of evidence relevantin the slightest way to the final disposition
Medical Association which, in its letter before quoted to theof the case constitutes a new material fact.
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They made some suggestions as to how to restrict thiat my advice is that in cases of mesothelioma, they would
availability of extensions of time. The government took thosealmost never give rise to an extension of time following the
suggestions into account in framing these provisionsgase of BHP and Footner, which as | understand it—
although it has not adopted the form of words suggested by The Hon. Nick Xenophon interjecting:
the joint submission. The Hon. P. HOLLOWAY: Yes, would never require
The proposed amendment would undermine the intentionne. Because | think the outcome of that decision was that the
of this provision by taking us back to a situation where almostime does not start to run. So in those cases you would almost
any new fact relevant to the assessment of damages coutéver have that problem.
have found an extension of time. New material facts could The Hon. IAN GILFILLAN: | indicate Democrat
then be found in almost any new medical report. This is nosupport for the amendment. | think that significance in the
a sensible or desirable result, and hence we oppose tltentext of loss of expectation of life is almost impossible to
amendment. determine, and that under the circumstances if there is a
The Hon. NICK XENOPHON: Will the minister position put that there could be, or has been, an expectation
indicate why in (3a)(b) it refers to a major significance on anof loss of life it does not need the word significant, and that
assessment of the plaintiff’s loss, but the example givenletracts from its effectiveness.
refers to a substantial reduction of the plaintiff's capacity to The Hon. R.D. LAWSON: | indicate opposition to the
work? Surely it would be more consistent to refer to aamendment. This provision is contained within an example
substantial significant assessment of the plaintiff's loss sand one can envisage evidence which would establish that as
that it is in keeping with the example given in the govern-a result of a particular circumstance or event a medical
ment’s clause. practitioner might say that there is some loss of expectation
The Hon. IAN GILFILLAN: Although we will not be  of life, but could not determine whether it was a day, a week,
supporting the amendment as moved by the Hon. Nicla month, etc. So, the necessity for significance in the loss is
Xenophon, the word ‘major’ does seem to be inappropriat@ relevant consideration.
and | interpreted Mr Xenophon's previous comment to mean The Hon. A.L. EVANS: | agree with the amendment.
that he believed the word ‘substantial’ is more appropriate if The Hon. J.F. STEFANI: | support the amendment.
there is to be any word there, and | would agree with that. ~ Amendment negatived.
The Hon. P. HOLLOWAY: Paragraph (b) is the  The Hon. NICK XENOPHON: | move:
operative provision. The example is simply for illustrative  Page 22, lines 8 to 10—
purposes, but (b) will be the law. delete paragraph (b)
The Hon. IAN GILFILLAN:  What does the word This amendment proposes to delete paragraph (b) which says:
‘major’ mean? In determining whether it s, in all the circumstances of the case,
The Hon. P. HOLLOWAY: Natural meaning, if that is justto grantan extension of time the court should have regard to the

any help. desirability of bringing litigation to an end within a reasonable period
. and thus promoting a more certain basis for the calculation of
Amendment negatived.

insurance premiums.

The Hon.. NICK XENOP_HC_)_N' | move: [ find it extraordinary that this seems to confirm that this bill

Page 22, line 3—Delete ‘significant’. is about appeasing the insurance industry rather than doing
Again, this seeks to delete the word ‘significant’ with respecthe right thing by the injured. It just seems an extraordinary
to loss of expectation of life, because | am concerned that theasis for the legislation to say that insurance premiums
example clearly has work to do in terms of statutory interpreshould be way up there as a determining factor for the
tation. If someone has a loss of expectation of life, then purpose of an extension of time. The fact that it is included
would have thought that that in itself is significant. To requireat all just seems quite extraordinary, and it is a further
a significant loss of expectation of life seems to be incrediblysubstantial restriction on the rights of the injured to obtain an
harsh. Does it mean, for instance, that someone who has beextension of time in just circumstances.
diagnosed with a terminal condition such as mesothelioma— The Hon. P. HOLLOWAY: The government opposes
and | should disclose that along with a number of othetthis amendment. At present, the provision requires the court
people, including the Premier, | am a patron of the Asbestom deciding whether to grant an extension of time to consider,
Victims Association in this state—could well be prejudicedamong other things, the desirability of bringing litigation to
in getting an extension of time in the context of this particularan end within a reasonable time, and thus promoting a more
requirement? It seems incredibly harsh to require a significartertain basis for the calculation of insurance premiums. The
loss of expectation of life: isn’t it enough that if, as a resultamendment would delete this reference.
of the wrongdoing of another and you are seeking an One of the chief reasons for having time limits is so that
extension of time, you have learnt that instead of livingdefendants and their insurers can know that the risk of suit
another 20 years you are going to live only another 10 or 15as ended. This is a proper consideration to be regarded by
years? | would have thought that losing five years, or evethe court in deciding whether to grant extensions. The Law
one year, of your life would be significant. And why ‘signifi- Society and the AMA in their joint submission expressly
cant'? It just seems incredibly harsh. proposed that the court should have regard to the desirability

The Hon. P. HOLLOWAY: The government opposes of achieving greater certainty as to the potential future
this amendment. It seeks to undermine the effect of théability of medical negligence insurers, among other matters.
proposed provision in that any evidence at all that the injuryThis provision is an expansion of that suggestion.
has had any impact on the plaintiff's expectation of life might The Hon. NICK XENOPHON: Perhaps | should have
ground an extension of time. If there is a loss of expectatiofveen a little more succinct. | consider this clause to be farcical
of life that is not significant, that is minor or negligible, that and time will tell how the courts will interpret it.
should not be a reason to give an extension of time to The Hon. IAN GILFILLAN: The Democrats support the
someone who has let the time limit go by. | might also addamendment. If one looks at subsection (3b)(b), that is, ‘the
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desirability of bringing litigation to an end within a reason- scrutiny, and the proposed amendment will just duplicate this
able period’, it is a desirable goal, and were it to pause ther@ork.
it would not have caused us any concern. However, if one of The Hon. A.L. EVANS: Family First supports this
the substantial bases for bringing litigation to an end is for theamendment. It is a matter of fundamental importance that we
calculation of insurance premiums, | think someone has gaissess the impact of these measures on the cost and availabili-
their priorities wrong. ty of insurance. | query whether we need to wait for three
The Hon. R.D. LAWSON: | indicate opposition to this years. | would have thought that an accurate assessment could
amendment. It is appropriate in examining the circumstancdse made after two years. That would mirror what is done with
as to whether an extension ought be granted to consider ntite Recreational Services (Limitation of Liability) Act and
only the interests of the plaintiff, on the one hand, but also théhe Wrongs (Liability and Damages for Personal Injury)
interests of the defendant. There has been abundant evidersmendment Bill. Those measures provide for review after
on the public record of medical practitioners who are requiredwo years. | understand the government’s view is that the
to pay heavy premiums for a very long period which cannoACCC will undertake a similar review, and so a separate
be calculated. This is after the practitioner, for example, haseview is not necessary. However, a parliamentary committee
retired from practice—they may have been retired fromhas the benefit of specifically examining the impact of this
practice for very many years. act on the cost of insurance in our state. An ACCC report will
It is desirable that there be a more certain basis for thée national and non-specific. We should have the opportunity
calculation of insurance premiums. This is not one of theof making our own assessments.
significant elements to which the court would have regard, The Hon. NICK XENOPHON: | indicate my support for
but it is appropriate that it does have regard to that fact anthis amendment, and for the reasons set out by the mover of
that we in the parliament do remind the courts of the fact thathe amendment, the Hon. Mr Evans, but | do raise, along with
they have to take into account not only the interests of théhe Hon. Mr Evans, whether there ought to be a review after
plaintiff but also the wider interests of defendants and théwo years. | wonder whether the Hon. Mr Lawson could
wider community, that is, the patients and clients of defendindicate whether he would be amenable to amending his
ants. amendment so that there is a review after two years, rather
The Hon. A.L. EVANS: Family First supports the than three years.
amendment. We believe it increases the chances of successThe Hon. P. HOLLOWAY: Two years would have been

for the plaintiffs. somewhat difficult, | would have thought. This bill will pass
Amendment negatived; clause passed. in March or April next year.
Remaining clauses (76 to 79) passed. The Hon. R.D. LAWSON: | am gratified by the expres-
Schedule 1. sions of support to date for this amendment. The minister has
The Hon. R.D. LAWSON: | move: referred to the ACCC regular trends analyses which are being
Insert: undertaken. However, as the Hon. Andrew Evans has

(3) As soon as practicable after the expiration of 3 years from théoreshadowed, those macro reports will not enable this
commencement of this Schedule, the Economic and Financparliament to determine precisely the effect of these amend-

Committee must investigate and report to the Parliament omnents on what has happened in South Australia. The fact that

the effect of this Act on the availability and cost of insuranceno Acccis conducting these reports will make it very much

© pt'ar.sons.. - . ) easier for the Economic and Finance Committee to meet its
The provision is similar to section 7 of the Recreationalask quickly. | would imagine that that material would be of
Services (Limitation of Liability) Act passed by this parlia- great assistance. However, it is more appropriate that we have
mentlastyear, as part of the first tranche of the insurance la¥focysed, parliamentary examination of the effectiveness of
reform package. It is appropriate that this parliament examing,e measure. My party room did debate the pros and cons of
the effect that this legislation has had on those two importary review in two, three or four years or whatever. However,
matters of the availability and cost of insurance. Whilst it isye \were persuaded that the appropriate length of time in
true that we could have an inquiry in two or three Years Ofyhich to see the true effectiveness of measures of this kind
whenever, we cons@er thatitis appropriate to entrench inthg three years. We had hoped that the government would see
legislation the requirement to review this scheme in thgne wisdom of that proposal and come on board. Apparently,
publlc_mterest. The term of three years was selected_. Whl|.°ff is not prepared to do that. The point is that, if we are to
one might suggest that for base polltlcal purposes, it mightave a good, effective non-political examination, three years
be more advantageous to have an earlier review, just befo[g ihe most appropriate time.
an election, say; however, we accept that schemes of this kind The Hon. IAN GILFILLAN: The Democrats support the

take some time to come into operation and for their effect tcbroposal and the amendment and also the time frame of three

be_fully felt, and any ea!f'y apprgisal is_unlikely to pg ears. We believe that is a more appropriate time in which to
satisfactory and can possibly be misconstrued as a polltlc%lO the review than two years.

exercise, which this is not. | urge support for the amendment. Amendment carried

_The Hon. P. HOLLOWAY: - The government opposes — pa pan NICK XENOPHON: The transitional
this amendment. The ACCC ha_s a brief from the Commong)rovisions refer to an example, as follows:
wealth government to prepare six-monthly reports over tw

T i liahili ; Suppose that A was exposed to asbestos in 1990 but a resultant
years, detailing trends and public liability, and prOfeSSIOnahlness is not diagnosed until after the commencement of the Ipp

indemnity insurance premiums and costs, including thexecommendations Act. An action is then brought in negligence in
impact of state and territory tort law reforms on these trendswhich damages are claimed for personal injury. The amendments
One such report has already been prepared and a further threade by the Ipp Recommendations Act would not affect the
reports are due to be delivered over the next 18 month§'etermination of liability or the assessment of damages.

These reports will be in the public domain. Also, the impactCould the government confirm that if someone is exposed to
of the reforms on insurance are already the subject of ongoirgsbestos after the commencement of this act they would need
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to get the extension of time and would need to face the The Hon. P. HOLLOWAY (Minister for Agriculture,
hurdles in this legislation. | say that because | have had sonfeood and Fisheries):l move:
brief discussions with lawyers representing asbestos victims  That this bill be now read a third time.
in this regard. They have expressed some concern. This is
something that may be taken up by the government with the  The Hon. NICK XENOPHON: | reiterate that | oppose
Asbestos Victims Association, of which the Premier is a cothis bill. | believe that we should be putting the blowtorch on
patron, over the break so that their concerns may be dedlisurers and their practices rather than on the rights of
with. It is a fact that a large number of South Australiansplaintiffs. | am very concerned about the new provisions that
undertake home renovation work—do it yourself work—andwill apply, if this bill is passed by the lower house, in terms
there are still tens of thousands of residences in this state that professional standards in the context of professional
have asbestos fibre material in them. If disturbed and inhalegiegligence claims and the test that professional opinion
it could be a time bomb for those individuals who inhale it.cannot be relied upon if the court considers that the opinion
| put on notice that | believe some further work will be donejs irrational.
by the Asbestos Victims Association over the break in the We are going away from H|gh Court decisions that have
context of this bill now with these amendments. | would like been deve|oped over the years. Again, in 20 of the most
the honourable minister to clarify the question | put to himrecent 23 High Court decisions involving plaintiff claims, the
about transitional provisions. plaintiffs lost. We are now tugging our forelocks to the House
The Hon. P. HOLLOWAY: My advice is that if the of Lords, having abolished appeals to the Privy Council over
exposure to asbestos is wholly after the bill comes inta generation ago.
operation then the new provisions will apply. If there was | believe that it is fundamentally wrong and, in the not too
both past and future exposure then the old provisions wouldistant future, the time will come when we will see cases of
apply. The new provision would apply only if the exposuregreat injustice as a result of these changes. | am very sceptical
was wholly after the bill comes into operation. that the benefits of lower premiums to consumers will be
The Hon. IAN GILFILLAN: | would like to ask a achieved.
further question, prompted by the AMA. Its concern relates  Bill read a third time and passed.
to what may occur with notification of claims in the transi-
tional period. It was proposed to me in conversation that an
additional provision could be inserted along the lines, ‘Where
the possibility of a future action is known now (that s, in the
transitional period) that claim should be notified’. This is to

TRADE AGREEMENT

Adjourned debate on motion of Hon. lan Gilfillan:
1. Thatthis Council urges the Federal Government to resist the

allow insurance or related bodies to get a better idea of the
value of claims likely to be handled under the existing law.
It indicated that a surge of cases were notified in New South
Wales and Victoria to get them on the table before there was
any legislative change. Will the minister make an observation
on that opinion put to us by the AMA?

The Hon. P. HOLLOWAY: | guess the government can
think further about that matter. It does raise the issue of the
education of parents in respect of their obligations, in terms
of the new provisions, and notification. The bill as printed
will apply only to future claims.

The Hon. IAN GILFILLAN:  Will the minister give
some indication of the expected time period of the transitional
period?

The Hon. P. HOLLOWAY: There is no transitional
period. The bill will come into force from the day it is
proclaimed, which, hopefully, will be in the early part of next
year when this bill is passed. After that date the new provi-
sions will apply—Mr Xenophon was asking about asbestos—
but only to those wholly exposed after the bill comes into
operation.

The Hon. IAN GILFILLAN: Does that mean notification

pressure to finalise the free trade agreement with the United
States this year on the grounds that any free trade agreement
entered into in haste to provide the President of the United
States and the Prime Minister of Australia with propaganda
material will be at the long-term risk that South Australia and
Australia will lose on several issues which could include—
(a) the Pharmaceutical Benefits Scheme;
(b) the South Australian Barley Single Desk and the
Australian Wheat Single Desk;
(c) the South Australian automobile industry;
(d) the ability to support local industry through policies
in Government procurement;
(e) the ability to support local art and culture through
local content rule for television and radio;
(f) the ability to maintain our quarantine laws; and
(g) the ability to preserve the identity of GE free products.

. That this Council condemns the lack of transparency in the

negotiations and calls on the Commonwealth Government to
release the current state of negotiations to State and Local
Governments, as well as the Australian public.

. That this council calls on the Commonwealth Government to

halt its pursuit of bilateral trade agreements at the expense of
multilateral agreements they can benefit of wider proportion
of the international community.

(Continued from 27 November. Page 759.)

after the transitional period when the new legislation is 1he Hon. KATE REYNOLDS: A broad sweeping free

proclaimed? If the notification implies that one of the causedrade agreement between Australia and the United States of

say, the principal cause of the condition, occurred prior to thdmerica will be a disaster for this state. Moreover, the effect
proclamation of this legislation, under which legislation ©f such an agreement will be felt by those tiers of government

would that matter be dealt with?

The Hon. P. HOLLOWAY: The bill is prospective only.
It applies only to people whose claims do not now exist.

Schedule as amended passed.
Title passed.

that have been excluded from the negotiations.

As the Democrats’ spokesperson for local government, |
am particularly concerned about the effect that this agreement
will have on the way local government operates. Councils are
already being handed increased responsibility for the delivery
of government services, and this is a trend that has been

Bill reported with amendments; committee’s reportoccurring for some time and raises considerable resourcing

adopted.

issues. At the same time, they find themselves increasingly



Thursday 4 December 2003 LEGISLATIVE COUNCIL 923

bound by the state and commonwealth restrictions in howommunities, a parliamentary inquiry was told. lan Chalmers, chief
they are able to provide those services. executive of the Australian Local Government Association, said

: : : ouncils were concerned about the impact a US-Australia free trade
From development and planning legislation through to thégreement would also have on envirogmental services.

implications of the national competition policy, these ‘We believe the commonwealth must negotiate on the basis that

restrictions are becoming more onerous and are substantialiye provision of a public subsidy of any sphere of government may
eroding the role of the community and the choices availableot be interpreted as a barrier to trade. Local government will

to it. A free trade agreement between the United States antigorously oppose any agreement that allows any such definition in

; ; : relation to public subsidies to be enforced by the WTO or any
Australia will add yet another level of complexity and signatory to a bilateral agreement. Mr Chalmers said there were also

restriction. o _concerns environmental services, such as the disposal of waste,
The Democrats are not alone in this concern. In a submisnight also be affected by GATS or the FTA. Local government is

sion regarding the World Trade Organisation GATS agreeconcerned to ensure trade liberalisation proposals do not have the
ment, made to the Senate Foreign Affairs, Defence and Tra(%iential to weaken or circumvent local environment protection by-

; - ) ; s or regulations,’ he said.
Reference Committee, in section 5.47 the Australian Loca . 9 )
Government Association stated: In echoing these concerns, | support my colleague’s motion.

Whilst supportive of trade liberalisation which leads to improve-
ments in market access for services exporters and improvements in 1he Hon. IAN GILFILLAN: | thank those members who
the level and quantum of services provided to local communities, thhave contributed to the debate—although there were a couple
Australian Local Government Association indicated that it WOU|dwho indicated that they would not Support the mc)]:ior]l and it

oppose any proposal that may have the potential to undermine : P : .
weaken public governance arrangements in Australia. % with some qualification that | thank them for their contribu

Specifically, local government would oppose any proposal thation- It is important to study the text of the motion a little
would reduce the capacity of local authorities to make appropriatgnore closely than some of the contributors did. The real

regulations on behalf of their communities. substance in the first sentence is to urge the federal govern-

One of the problems with discussing the effects of the freénent to resist the pressure to finalise the free trade agreement
trade agreement is the lack of information coming out of thevith the United States this year. Then we went on to justify
negotiations. While these decisions are being made behirthe reasons for doing that.
closed doors we are limited in knowing what issues are or are \We believe that multi-lateral negotiations for free trade are
not on the table. However, by looking at other free tradedefinitely the way to go. However, | will not expand on that.
agreements we can build a picture of things to come. Th&he following are a couple of examples where mainstream
traditional multilateral agreement—as in the WTO Trade inmajor interests in Australia are still very concerned. | quote
Services (GATS) agreement—is a positive list agreemenfrom an article inThe Australian of 27 November, on page
This means that governments themselves choose whétin the magazine section, titled ‘Interactive domination beats
services are included in the ambit of the agreement. ThETA'. Sally Jackson is the byline. The article states:
bilateral FTA that is being negotiated, on the other hand, IS the theme of the screen industry conference in Melbourne last
a negative list agreement, which means that the agreemegiéek was Live or Let Die, which sounds like a James Bond film. In
includes all government regulations except where they artis script, the part of the villain was assigned to federal Communica-
specifically excluded. This, of course, includes state and Iocé.'P”; '\t"r']”'stﬁrv Daf?" IW'”'amls- o ation
i atner than a stolen nuciear device or rogue space station, tnhe

government regulations. threat the film and television sectors fear is thag| the UpS-AustraIia free

The issue of the FTA agreements on state and Iocqrade talks will lead to the dismantling of government protection of
governments was considered in the United States in 199%e audio-visual industry, causing it to be swamped by US content.
when the formation of the North American Free Trade Williams, who opened the conference, was reassuring. ‘The
Agreement was debated. In a submission to the United Statégistralian Government has invested heavily in the Australian film
House of Representatives Committee on Governmerld television industry, he reasoned. ‘Why would we want to
0 . . . : ] aqeopardlse that investment?’

perations Subcommittee on Legislation and Nation

. . . . . But for all the credence many of his listeners gave him, the mild-
Security, the Economic Policy Institute (a Washington baseghannered minister may as well have been Goldfinger ranting: ‘No,

think-tank) stated: Mr Bond, | expect you to DIEV

Aside from the general bias against public investment, NAFTA ~ US film and TV consultant, Mark Pesce, who is here to advise
includes measures which directly block some customary efforts b{he Australian Film, Television and Radio School on adapting to the
state and local governments to support their economies. Thesearsh realities’ of the 21st century, expressed the prevailing view
include rules mandating or favouring procurement of goods fromwhen he argued that under the guise of protecting free trade the US
local or US suppliers (Article 1003, Chapter 10, NAFTA agreement)was asking Australia to become nothing more than a passive
This provision cannot be modified by whatever implementingreceptacle of overseas programming content. ‘America will only be
legislation congress may enact; it is an inescapable feature of thatisfied with an Australia that has become an obedient media colony
agreement. of slaves,’ he warned. In true Bond style, Pesce also proposed a bold

A state or local government may wish to contract with suppliersand cunning plan to avert that fate. But for it to be effective, first the
purely for local economic interests. It may wish to register itsindustry had to ‘dominate interactive television,” he urged.
disapproval with the conditions under which goods from foreign P, : I . .
suppliers are produced, say, because of the use of prison labour gggat _'nd'cates_JUSt how enthusiastic the .ﬂlm_ and T\./ indus-
in the People’s Republic of China), because of the gratuitous/'€s in Australia are for the FTA deal which is pending and
degradation of the environment (as with the slaughter of dolphins invhich both President Bush and Prime Minister Howard are
production of Mexican tuna), because of the use of child labour, 0go determined to finish by Christmas. The other article | want
whatnot. to refer to is again froriThe Australia of Friday 28 Novem-
These concerns could as easily be expressed about the currbst. It is on page 7 and is titled ‘Drug subsidies not a
Australian-United States Free Trade Agreement. In factpargaining chip: Vaile’, by the Washington correspondent,
earlier this yeaiThe Age reported that, under a free trade Christine Wallace. The article states:

agreement, subsidies must be protected. It said: Trade Minister Mark Vaile warned the US yesterday Australia
Any free trade deal with the United States had to protect publiavould not weaken the Pharmaceutical Benefits Scheme to secure a
subsidies used by Australian local governments to help theifree trade agreement.
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The hardline stance came in response to emerging details of how NOES (11
hié:]hl_y 'PtBSt‘Ch?nI%?i in_cIrL]uiI_intg higher drug prices, rank on the Bush Dawkins, J. S. L. Evans, A. L.
administration’s wish list.

The Medicare bill just passed in Washington forces the Bush Saﬁ’o’ G. I|ED tell Eazz_oll(a,JJ.M A
administration to report progress to Congress on opening up olloway, P. (teller) ensink, J. vl. A.
Australia’s PBS system. Lucas, R. I. Redford, A. J.

US drug industry sources told tikew York Times the clause of Ridgway, D. W. Roberts, T. G.
the bill shows how critical it is to the big drug firms that trade Stephens, T. J.

agreements be used to challenge foreign price control systems. o
It also reported that US trade negotiators are asking Australia to Majority of 7 for the noes.
agree to PBS changes including ‘higher prices for new medicines Motion thus negatived.
and. . . other changes in how it sets the prices on prescription drugs’.
This contradicts months of reassuring statements from lead US ADJOURNMENT DEBATE
trade negotiator Ralph Ives that the US would not target the PBS.

After three days of talks with senior administration officials, M The Hon. P. HOLLOWAY (Minister for Agriculture
Vaile said he expected ‘significant progress’ towards a deal whe . !

negotiators from both countries begin what is scheduled—bu‘l'-OOd and Fisheries):l move:

unlikely—to be their last round of talks next week in Washington.  That the council at its rising adjourn until Monday 16 February
Members would have received a letter from the Hon. Mark29%% _ _

Vaile (talk about a placebo in writing) accompanying theln moving the motion, I acknowledge the efforts of all

Australia-United States free trade agreement briefing. On@embers in dealing with a busy legislative program over the
sentence in the penu”ima’[e paragraph states: past 12 months. A number of important bills have been

Not surprisingly there are still some issues that need time an8Iebated and_l thank members_forthel_r contributions. | th"?mk
sustained effort to be resolved. | will continue to keep you informed/OU, Mr President, for your guidance in the chamber during
of developments. the past year. | also thank the leaders of the other parties for
That is a promise to keep us informed of developments. ﬁhelrcpoperatlon and, indeed, all membgrs. Ithank'th'e WhI.pS
know there are members who are hurt—if not mortally'" particular (John and Carmel) for carrying out their jobs: it

wounded—by our criticising the lack of transparency in thelS N0t €asy, given the make-up of this council. Also, | thank
negotiations. | would say it is virtually so obscure that no-ondN€ table staff—Jan, Trevor, Nolene, Chris and Margaret—
has been able to see through it. For the minister to be sayirfif'd @lso the messengers and attendants. | also thank the many

that he is going to keep us informed of developments is juspther parliamentary staff—Hansard, who have stayed here
a con, which I am not falling for and neither are my col- W& too long; the messengers and attendants; the kitchen and

leagues. dining room staff; the security staff; the library staff; and,

The second paragraph of the message from the Ministdpdeed, everyone else who works in this building.

for Trade, who is smiling enormously in the photograph on ! @lS0 note that during the past year we have had the
this deceptive document, states: retirement of Diana Laidlaw and the election of Michelle
Negotiators therefore cc;mmenc;ed the fourth round with firmLenSink to the parliament, whom we have welcomed to the
instructions to maintain the momentum of the process with aChamber.' l than_k my staff and_other m_embers for their
December deadline in mind. contributions during the year. Obviously, without our staff we

. would not be able to perform at the level that we do. Finally,
Why should Australia, the most vulnerable of the WO "\ vich all members and their families a very happy and

negotiators in these circumstances, be. bullied into concqulln eaceful Christmas and we look forward to coming back here
a free trade agreement by Christmas just to suit the politic

posturing of both the Prime Minister and the President, givenefreShed In the New Year.
that next year might bela more politically sensitive time for 16 Hon. R.I. LUCAS (Leader of the Opposition): Mr
the President of the United States? President, | thank you and the whips, the table staff, Hansard
| do not intend to go further, but one should check thestaff and all members. | thank the Hon. Nick Xenophon for
second article to which | referred, clearly from Washington,yhat | found to be a riveting and inspiring contribution for
which pointed out that the hard line stance from Vaile camene pulk of today. | know that my sentiments are shared and
after the PBS changes were shown to have been a primgpported by all members who are still alive at this stage of
factor for the Americans in their bargaining with Australia. e evening. | will not repeat individually all the staff
Itis all very well for us to say that we are going to take a hardnentioned by the Hon. Mr Holloway, but | thank everyone
line stance. The point is that no hard line stance fronyn pehalf of Liberal members in Parliament House. Without
Australia will measure up if the Americans really want their support we would not be able to undertake the tasks that
something, and | believe that members in this place will sengle do. On behalf of Liberal members | thank them. | wish all

a proper, helpful message to not only the negotiators who wilhempers and all staff a happy and holy Christmas and we
be taking their instructions from the government but also theyj|| see you again in February if not before.

federal parliament, which is instigating this on everyone’s
behalf. The Hon. SANDRA KANCK: | echo those remarks. |

If we do not stand up and protest now we will deservewould also like to thank everyone in this chamber for the way
what we get, and it will be bloody painful. In the contribu- we have all worked together to progress business in a very
tions made to this debate, we have attempted to put beforgmooth fashion. | continue to monitor the progress of
this house the risks that we are taking, and to have it rushddgislation in the House of Assembly and | see them spending
through before Christmas is just morally irresponsible.  their time on grievance debates day after day while we wait

The council divided on the motion: for legislation. | believe that the way we do things and the
AYES (4) standard of our behaviour set the standards for the parliament
Gilfillan, 1. (teller) Kanck, S. M. of South Australia. The Democrats would like to wish you alll

Reynolds, K. Xenophon, N. a happy Christmas and a prosperous new year.
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The Hon. NICK XENOPHON: Inrelationto all thatmy and standards that are expected of Her Majesty’s Legislative
colleagues (the Hon. Mr Holloway, the Hon. Mr Lucas andCouncil.
the Hon. Sandra Kanck) have said in terms of their thanks and There are a couple of things that | want to raise that | want
their good wishes for the festive season, | say ditto. honourable members to be aware of when we come back after
the break. During question time, there has been a tendency
The Hon. A.L. EVANS: This has been a very encourag- for members to ask multiple questions. | did raise this matter
ing year for me; I have gained a little more confidence. | anon one occasion when we had a now famous 13 part question.
appreciative of all the kindness shown to me and the friendHonourable members have adjusted well, and | have been
ships which | have formed this year. | wish all of you a verygiven some indication that they are complying. We are
good Christmas, and go to church on Christmas Day. starting to get six part questions which have subsections of
about three. | ask all honourable members to take particular
The PRESIDENT: |, too, join with other contributions notice of that when they are framing their questions in the
in expressing my thanks to the parliamentary staff, imext session. I think we have to tighten it up as it is impos-
particular. | must pay particular tribute to my personal staffsible for ministers to answer 12 part questions, even if it is
who guide me and who have worked cooperatively with theyithin the portfolios in this council. | ask you all to pay
administration to make my job reasonably comfortable. Iparticular attention to that.
believe that we have had a fairly eventful year in the Legisla-  Next week | shall be having a minor operation and I will
tive Council. We have run discreetly through the constitutionnot be around until after Christmas. So, | will take this
al conference. | am delighted with the way that honourablpportunity on this occasion to thank all honourable members
members have conducted themselves within the Chambel’.for their good conduct throughout the year. | wish you all a
| agree with the point made by the Hon. Sandra Kancksery merry and joyous Christmas, and | look forward to
about the conduct of the proceedings of the Legislativevorking with you all again in 2004.
Council. I endorse her comments. | believe that honourable Motion carried.
members in this place should engage in some robust discus-
sion. | am happy about the fact that we have managed to do At 12.05 a.m. the council adjourned until Monday
that, in some circumstances, whilst maintaining the decoruri6 February at 2.15 p.m.



