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is significantly higher than the national average of seven per
LEGISLATIVE COUNCIL cent. My questions to the Attorney are:

1. Is he aware of the higher acquittal rates currently

Tuesday 15 February 2005 occurring in the South Australian criminal courts?
2. Is he aware of any reason for that higher acquittal rate?
PAPERS TABLED 3. What steps has he taken to satisfy himself of the
reasons for it?
The following papers were laid on the table: 4. Will he report to the parliament on it?
By the President— 5. When can this council expect a response to my
Reports, 2003-04— guestion asked concerning the Productivity Commission on
Corporations— 7 February?
Playford TheHon. P. HOLLOWAY (Minister for Industry and
Victor Harbor Trade): | thank the honourable member for his question. He
By the Minister for Industry and Trade (Hon. P. has, of course, asked a number of other questions in relation
Holloway)— to those statistics. | will make sure that this question is added
Regulation under the following Act— to those other questions, and | will bring back a response to
Security and Investigation Agents Act 1995—Processthe parliament.
Servers
By the Minister for Aboriginal Affairs and Reconciliation CHARTER FISHING BOATS

(Hon. T.G. Roberts)—

Regulation under the following Act—
Fisheries Act 1982—Abalone Fisheries.

TheHon. CAROLINE SCHAEFER: | seek leave to
make a brief explanation before asking the minister represent-
ing the Minister for Agriculture, Food and Fisheries a

ZF LEMEORDER question about the charter boat management plan.
Leave granted.
TheHon. P. HOLLOWAY (Minister for Industry and TheHon. CAROLINE SCHAEFER: The Charter Boat

'Trade):' I lay on the table a copy of a ministerial statementOwners & Operators Association of South Australia is the
in relation to ZF Lemforder made today by the Premier.  peak body for charter boat operators within South Australia,
and it represents over 45 per cent of those operators. For

QUESTION TIME some time now, the government has undertaken the develop-
ment of a management plan which, amongst other things,
COURTS. CLEARANCE RATE would encompass a licensing scheme and a mandatory code

of practice for charter boat operators across South Australia.

TheHon. R.D. LAWSON: | seek leave to make a brief ~ Early last year, a working group was set up to discuss the
explanation before asking the Leader of the Governmengroposed plan, and members of the Charter Boat Owners &

representing the Attorney-General, a question about th@perators Association were part of that group but, by no
criminal courts. means, in the majority. A draft plan was published last year.

Leave granted. However, the association felt that it would like to discuss the

TheHon. R.D. LAWSON: Members will be aware that iSsues with the minister that it believes are relevant to the
earlier this year the Productivity Commission released ité"dustry. The association first began seeking a face-to-face
latest report on government services, and amongst the figurte€rview on 19 February last year. The association received
reported on were those relating to the clearance rates of Sowdrletter dated 9 August from the current minister which states:
Australian courts and the courts of other jurisdictions. The Once the final management arrangements are developed, please
aport ol hathe South Ao upteme ot e U b s e,
lowest clearance rate of any such court at 66.7 per cent. T .
comparable figures for other states were 98.2 per centin New d m'anagement ofthe charter boat |ndustr.y. -

South Wales, and in Queensland, Western Australia ang€spite repeated attempts to meet with the minister, the
Tasmania the figure was over 100 per cent. | am still waitingharter boat owners association has steadfastly met with
for a response to a question which | asked of the Attorney€ither a brick wall or a refusal. A letter dated 1 December

General earlier about what steps he has taken in relation #0204 that the association sent to the minister requesting a
that matter. meeting with him before he signed off on the management

Late last week the Australian Bureau of Statistics releasefll2n has had no response to date. However, the association
its latest reports on our criminal courts, and amongst th8aS been told that the minister has, in fact, signed off on the
statistics collected were those relating to the number dff@nagement plan and that in the near future it is to be
defendants who are acquitted in our criminal courts and thBresented to cabinet. My questions are: o
higher courts. The figures show that in South Australia, inthe 1. Why has the minister refused to meet with this peak
last year in which the previous administration held thebody?

Treasury benches, some 1 131 defendants were finalised in 2. Has the minister already taken the document to
the higher criminal courts and, of that number, some 7.6 peq;abmet?

cent were acquitted. For the latest year, 2003-04, the number 3. Will he undertake to meet with the Charter Boat
of defendants finalised in the criminal courts had fallen fromOwners & Operators Association before he progresses this
1131 to 869 and the number of defendants acquitted hagandatory code of practice any further?

risen to 9.5 per cent, which is the highest acquittal rate of any TheHon. P. HOLLOWAY (Minister for Industry and

of the Australian mainland states—that figure of 9.5 per centrade): | thank the honourable member for her question.
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Obviously, this is an issue in which | have some interest, The archbishop pointed out that his resignation was not a

having been the minister at the time when that— response to media hysteria, the self-serving statements of politicians
. . N (who were desperately trying to deflect public demands for a royal
The Hon. Caroline Schaefer interjecting: commission into the abuse of state wards and children in state

TheHon. P. HOLLOWAY: In fact, | did speak to a institutions) orto the extraordinary lack of loyalty and support from
number of the people from the industry at the time, but it isthe diocesan and council.
an area that has been left unregulated for some time. Obviks you know, Mr President, there was some argument
ously, the charter boat industry is one which has had agesterday when there was an attempt to have this report
increasing impact upon certain fish stocks, particularly theabled in the House of Assembly. The Rann government, led
whiting stocks, which is why | took the action | did at the by the Attorney-General, voted against it and refused
time in giving notice to the industry. | am not aware of whatpermission for that report to be tabled.
the current state of play is, and | will, like other members, TheHon. T.G. Cameron: Table it!

await with interest. It is certainly important that we getthe  TheHon. R.I. LUCAS: The Hon. Terry Cameron has

management arrangements in relation to charter boats corrgg{ited me to table the report, and | take up that invitation. |

because they were, in my time as minister, having ameek leave to table the report by Mr lan Nicol of the Supreme

increased impact upon fishing stocks. Court of the Australian Capital Territory to the Primate of the
There are clearly a number of inconsistencies in relatiomnglican Church of Australia.

to regulation. In particular, it appeared that some of these The Hon. P. HOLLOWAY: | understand that this report

boats had been surveyed, and others had not. They afgs been widely available to many people. | have not yet had

operating under different licences from different agenciesa chance to read it. The Leader of the Opposition has made

and so forth. So, it is important that this matter is finalisedauegations_

and | will seek to get areply as soon as | can for the honour-  Membersinterjecting:

able member. The PRESIDENT: Order! Minister, we have a procedural
problem here. The Leader of the Opposition has sought leave;
NICOL REPORT you cannot debate it.
TheHon. P. HOLLOWAY: | was taking a point of order

TheHon. R.I. LUCAS (Lead_er of the Opp(_Jsition): | onhis explanation in relation to the matter.
seek leave to make an explanation before asking the minister Members interjecting:

representing the Attorney-General a question on the subject The PRESIDENT: Order! What is your point of order?

of openness and accountability in government. The Hon. P. HOL LOWAY: My point of order is that |
Leave granted. ] believe the Leader of the Opposition, in his explanation, has
TheHon. R.I.LUCAS: On 31 May last year, the board misrepresented the position of the Attorney-General in

of inquiry report into the handling of sexual abuse com-5nather place. The Attorney-General, in another place,

plaints—a confidential report to the Archbishop of theg,gqested that all members should read the report and the
Diocese, the Most Reverend lan George AO—was releasefl;se should then come to a decision as to whether the

by agreement with the archbishop, by the Hon. Michael Rantygcument should be tabled.

Premier of South Australia, and tabled in parliament. The Members interjecting:

presiding members of the inquiry were the Hon. Trevor Olsen The Hon. P. HOLLOWAY: | have not seen a copy
AO, MBE and Dr Donna Chung, who were engaged by theeither but a.pp.arently they afe readily available
Synod of the Diocese of Adelaide to form a board of inquiry. M ' bers interiecting: '
They were assisted by an executive officer, Mr John Witham, MeMbersinterjecting:

aformer employee of the Supreme Court of South Australia, | h€Hon. P. HOLL OWAY: What happens if you table
In response to that report, the opposition has a copy of gbefore people read it— -
: The PRESIDENT: Order! | have to call the minister to

report by Mr lan Nicol, barrister and solicitor to the Supreme . . h
Court of the Australian Capital Territory and a partner of2"der- The normal procedure in a matter of this nature is that,
if any honourable member quotes from a document, it is

Williams Love and Nicol, to the Primate of the Anglican "
Church of Australia. The report is entitled ‘Into the report of perfectly legitimate for any member to call for the documer]t
the board of inquiry into the handling of claims of sexual 1© P€ tabled. We have not reached that stage yet—that motion
abuse and misconduct within the Anglican Diocese of!2S Not been moved. The Leader of the Opposition, having
Adelaide by the Hon. Trevor Olsen and Dr Donna Chun een invited—albeit out of order—to table it, has sought
delivered on 26 May é004 . eave to table the report. The only question before the council
Without going into all th. detail of th titis fair to 1OV is whether leave is granted. | do not know the status of
vvithout going into all tn€ detail of the report, 1t 1S fair to fhis document, but the chamber itself will make its own
briefly su_mm?]rlsehlt by saying tht?t it ?rgues,_frorr]n z Ieg;d termination as to whether or not leave is granted. | have no
perspective, that there are a number of errors in the board Qo ative but to put the question—is leave granted?

inquiry report. It also argues, again primarily from a legal i . .
background, that some of the findings of that board of inqui herhoecE'r?wne.nT HOL L OWAY: No, sir, not until | have seen

are flawed. My attention was drawn to a number of pages but, ) .
in particular, to the second last page of the report which says: | N€ PRESIDENT: Leave is notgranted.
TheHon. R.I. LUCAS: We will pursue that issue. My

The writer is left with the overall impression that the diocesan ; _ .
council were interested in finding someone to take the blame rathéf'ruesnons to the Attorney-General are as follows:
than implementing solutions. The diocesan council responded tothe 1. When the Attorney-General and the Rann government
public demands of the Deputy Premier, later reinforced by theopposed the tabling of this request, were they trying to hide

Premier, that the archbishop should resign by passing a resolutigfhd prevent the public release of information critical of the
advising the archbishop to resign. Rann government and, in particular, critical of the role of the
Further on the report to the primate says: Deputy Premier and the Premier in relation to this issue?
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2. Does the Rann government believe that it is consistent TheHon. P. HOLLOWAY: The parliament should
with the principles of natural justice to agree to the tabling ofdecide when everyone has had an opportunity to look at the
the original board of inquiry report and not this report by Mrinformation. Let us all have a look at the information and let
Nicoll to the Primate of the Anglican Church of Australia? us make a determination.

TheHon. P. HOLLOWAY (Minister for Industry and
Trade): As | indicated earlier, my understanding of the TheHon.R.I.LUCAS: As a supplementary question:
debate that occurred yesterday in the House of Assembly given the leader’s explanation that everyone should have a
that the Attorney indicated that the report is apparentljook at the report before it is tabled, did he provide a copy of

widely available. the original board of inquiry to every member of the Legisla-
The Hon. R.I. Lucas interjecting: tive Council before it was tabled in this parliament?
TheHon. P. HOLLOWAY: Then go and give it to the Members interjecting:

media. The PRESIDENT: Order!
TheHon. R.l. Lucas: It is critical of you. TheHon. P. HOLLOWAY: | think all members know

The Hon. P. HOLLOWAY: | have no idea whatis inthe exactly what happened in relation to those allegations that
report, but the Attorney indicated yesterday in the House oivere made public in relation to the Anglican Church. I think
Assembly that members should read it and the house shoulge all know the situation. The behaviour of the government
determine whether that document is tabled. at that time was appropriate, and it is appropriate now.

The Hon. R.l. Lucas interjecting:

TheHon. P. HOLLOWAY: | listened to the questionin ~ TheHon. KATE REYNOLDS: I have a supplementary
silence. Why won't the leader listen to the answer? question arising from the previous answers. Is the Leader of

The PRESIDENT: There is too much interjection. This the Government in the council aware of whether or not the
is obviously a matter of some sensitivity. The majority of theAttorney-General circulated a copy to all members of the
question was heard in silence. | suggest that we get thether place, and will he circulate a copy to all members of
answer and we may even have a resolution at the end of ttiis place?
answer. The Hon. P. HOLL OWAY: Itis my understanding from

The Hon. P. HOLLOWAY: As far as | am aware from the comments | read of the Attorney—and | have not spoken
what has been said (and | have not read the report), tHe him about this matter—that it had been fairly widely
Attorney indicated that, in relation to the question of whethe@vailable. But if | can get a copy of it | am happy to do that.
it should be tabled, once any document is tabled within this The Hon. Kate Reynolds: Why won't you table it?
parliament it has parliamentary privilege. If that document TheHon. P. HOLLOWAY: Once itis tabled, it then has
defames any person, that defamation can then be repeatparliamentary privilege; it can be repeated outside parliament.
without any question of its coming back on the author. | dol do not know what is in there. There has been some sugges-
not know whether that is the case here. There has been sorfien it has defamatory material. | do not know whether that
question of whether there is defamatory material. If there iss the case or not.
not, let it be tabled. TheHon. R.I. Lucas: Who suggested that?

Itis incumbent upon all of us to look at the materialand, TheHon. P. HOLLOWAY: Well, press reports. As |
if the council then wishes, it can be tabled. As | understandaid, | have not read it. | do not know whether it has or not.
it, this document has been made available fairly widely. | Membersinterjecting:
notice that the Attorney and the Leader of the Opposition The PRESIDENT: Order!
obviously have a copy, as have members in another place.

The question is whether this parliament should allow the TheHon. A.J. REDFORD: | have a supplementary
tabling of a document that potentially may contain materiafuestion arising from the answer. Given that prior to the last
that is defamatory. election this government promised to promulgate a right of

The Hon. D.W. Ridgway interjecting: reply in the other place, why has not the government taken

TheHon. P. HOLLOWAY: If somebody had circulated steps to initiate a right of reply so the archbishop can defend
something in the honourable member’s electorate that wa@mself, as he might have been able to do in this place?

defamatory of the honourable member— The PRESIDENT: Order! | do not know that that is a
Members interjecting: supplementary question arising from the answer, or from the
The Hon. P. HOLL OWAY: It may well be in the public  original question. It is a question about parliamentary

interest—that is for this parliament to determine. procedures and backed up with some convenient facts. Does
Members interjecting: the Hon. Mr Xenophon have a supplementary question?
The PRESIDENT: Order! TheHon. A.J. REDFORD: | rise on a point of order, Mr

TheHon. P. HOLLOWAY: Letus all read it. If we have President. It did arise out of the answer in the sense that he
copies of this, why not let every member look at it and,talked about the archbishop not having a right of reply and
within 24 hours, this council can make a determination on thelocuments not being able to put the archbishop’s point of
matter. | have not seen the document and | have no idea whaiew in the other place, and the fact that he cannot do that
isinit. | certainly deny some of the information contained inbecause it is inconsistent with government policy is appropri-
the leader’s question about cover-ups and so forth in relatioate for a supplementary question. And certainly you are the
to the issue of child— only one, Mr President, with the greatest respect, who seems

The Hon. T.G. Cameron interjecting: to be pulling us up on these issues.

TheHon. P. HOLL OWAY: We all know what happened The PRESIDENT: Well, | am the only one who is the
in the Anglican Church. It was a matter for the AnglicanPresident—which may come as a shock to many members.
Church. | do not believe it is the parliament’s role to be anThere is one President, and the sessional orders of the House
umpire in relation to matters that happened within— of Assembly are neither my business nor the business of—

Members interjecting: TheHon. A.J. Redford: Government policies are.
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The PRESIDENT: You kept saying ‘you’ when you were strike and down dip; in other words, the resource is heading
addressing your question. Does the Hon. Mr Xenophon haviato the ground. The mineralisation and host geology is
a supplementary question which is relevant to the answer?emarkably continuous between drill holes, and Havilah’s

drilling results are very comparable with those of earlier

TheHon. NICK XENOPHON: | hope so, Mr President. explorers, namely, Placer, Newcrest and MIM. It is for this
Can the minister confirm that the board of inquiry reportreason that the resources have been placed in the highest
tabled last year had terms of reference that were approved lggtegory, namely, that of a measured resource, and it is
both the Diocesan Council and the archbishop? unlikely that further drilling within the currently measured

TheHon. P. HOLL OWAY: That certainly seems highly resource will markedly alter the size or grade parameters.
likely, but I am not familiar enough with the matter to make  The following key factors are relevant to the resource and
that claim. However, | will certainly check that and bring mining model. The modelling carried out by external mining

back a response. engineering consultants is geologically based, relying on
detailed geological interpretation supplied by Havilah
KALKAROO PROSPECT geologists. Geological resource and mining models were

] . constructed using VULCAN 3D mining software, applying
TheHon. R.K. SNEATH: | seek leave to make a brief qraqe cut-offs of 0.4 per cent copper equivalent and a density

explanation before asking the Minister for Mineral Resourcegf 2.7. Havilah has verified assay data quality as far as

Development a question about Havilah Resources’ KalkarOBossible by use of its own internal standards, blanks and

prospects. duplicate samples and by employing a range of assay
Leave granted. methods. Over the next few months Havilah will be address-
Members interjecting: ing various forward planning issues, including ore metal-

TheHon. R.K. SNEATH: | will tell members opposite  |yrgy, geotechnical studies, refining capital and operating cost
where it is in a minute. The minister has outlined to theestimates, permits and infrastructure developments, all with
council on a number of occasions the so far_ successfihe view to commencing a mining operation as rapidly as
exploration efforts of Havilah Resources at their Kalkaroopossible. The government will work closely with Havilah to
prospects near Olary—and Olary is on the road to Broke@nsure that the necessary approvals are processed smoothly
Hill, for those over there who do not know. My question is: and in a timely fashion.
is there any further information that the minister can provide At the same time, Havilah will continue exploration at
to the council about this very exciting prospect? several of its other promising mineral projects, including the

TheHon. P.HOLLOWAY (Minister for Mineral  geologically similar North Portia prospect, since any other
Resour ces Development): | am very happy to answer this fyrther economic discoveries in the district will have
question because the latest news from Havilah is excellerjgnificant planning implications for the location of a mining
indeed. Today the company announced to the Stock Exchangge and related infrastructure developments. Members may
that it has completed a resource and mine plan evaluatiogcall that Havilah plans to drill a new area nearby, part
study based on drilling completed in 2004 at its 100 per cenfinanced by the government's PACE initiative. This is a very
owned Kalkaroo copper-gold-molybdenum project. Thisexciting announcement by Havilah and is excellent news for
means that there is a very high probability of mining takingthe state. | offer my congratulations on their efforts so far and
place at Kalkaroo. wish them every success in their endeavours to bring this

Important conclusions arising from this study are:mine to fruition, as well as with their further exploration in
Kalkaroo contains a measured resource of 80 million tonnege area.

at a copper equivalent grade of 0.9%, calculated in accord-
ance with the JORC Code. Converted to gold equivalent ADOPTION
terms at current metal prices, this equates to a gold deposit
of approximately 5.2 million ounces at a grade of 2 grams per TheHon. KATE REYNOLDS: | seek leave to make a
tonne. Within this measured resource envelope, the currehtief explanation before asking the Minister for Aboriginal
open pit mine design captures 56 million tonnes at a coppeiffairs and Reconciliation, representing the Minister for
equivalent grade of 1.04 per cent or 2.4 grams per tonne golgamilies and Communities, a question about section 31 of the
grade equivalent. South Australian Adoption Act.

This resource is sufficient to maintain a mining operation Leave granted.
for a period of at least 10 years at an annual production rate The Hon. KATE REYNOLDS: Concerns have been
of approximately 25 000 tonnes of copper, 78 000 ounces ahised that parents planning a protest rally on the steps of this
gold and 680 000 kilograms of molybdenum. Based on initiaplace on Thursday may be gagged by the state government
estimates of expected capital and operating costs for thender section 31 of that act. Section 31 relates to the publica-
preliminary mine plan, the mining operation can generate ation of names, etc. of persons involved in proceedings and
operating surplus of approximately $90 million per annum aspecifically carries a $25 000 fine for a person who publishes
current metal prices. This translates to a net present value for causes to be published in the news media the name of a
the Kalkaroo deposit of $237 million at a 10 per cent discounthild or parent or material tending to identify a child or parent
rate. The favourable economics are a function of the sofin relation to whom proceedings have been taken under the
overburden (not requiring blasting), the relatively low wasteact. However, it seems there are exceptions to this section of
to ore ratio of 1.4:1 (cubic metres of waste per tonne of ore)he act, made under the discretion of the chief executive.
and the almost 2 kilometre length of the ore body that lends | acknowledge that section 31 is intended to protect
itself to low cost coal mining methodologies where the wastehildren, relinquishing parents (especially relinquishing
is dumped in the open pit behind the advancing mine facemothers) and adoptive parents, but my office has been

There is excellent scope to expand this resource focontacted by families who believe that the government is
minimal additional cost, because currently it remains alongnisusing this section of the act to censor issues that would
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attract negative publicity while approving and in some senses SCHOOL BULLIES
initiating other articles and media commentary that promote
the government in a favourable light. TheHon. A.L. EVANS: | seek leave to make a brief

Ms Cynthia Beare, who is the Manager of the govern-£explanation before asking the Minister for Aboriginal Affairs
ment's Adoption and Family Information Service, wasand Reconciliation, representing the Minister for Health, a
interviewed on ABC Asia PacificBlexus program on Friday ~question concerning bullying in schools.

25 January 2002, along with two adoptive parents who spoke Leave granted.

about the experience of adopting a child from overseas. My TheHon. A.L. EVANS: In yesterday'shdvertiser there
office has also been informed that a Gawler couple, knowmvas an article by Peter Dempsey, a young South Australian
simply as Lisa and Mark, were contacted by Ms Beare anwho endured many years of bullying in both public and
persuaded to be both photographed with their son Bailey argrivate schools in South Australia. His story is distressing and
interviewed for an article which was then published on theworrying in that it appears schools are losing the fight to
front page of the GawleBunyip on 8 December last year, minimise bullying in schools. The Child, Adolescent and
which | note is just after the government had decided tdVental Health Service (CAMHS) is a service available to
defund the non-government organisation providing adoptioghildren, adolescents and their families. CAMHS uses a
services. The couple was initially reluctant to take part butnultidisciplinary approach and works with other government
felt obliged as Ms Beare told them that she knew theagencies where appropriate and necessary. Services provided
journalist personally and believed that it would be a ‘happyby CAMHS include: community mental health care; early
family story’. detection and early intervention services; counselling and

However, of most concern to me is the fact that just todayther therapeutic services; inpatient and outpatient psychiatric
I have been informed by the member for Newland, who hagare; school support teams based at Berri, Elizabeth, Flinders
been approached by a constituent connected with the noMedical Centre, Mount Gambier, Murray Bridge and Port
government organisation, that she was unable to have Adelaide; and mental health education. My questions are:
meeting with the constituent scheduled for Monday because 1. Will the minister advise whether consideration has

the non-government organisation had been instructed dd€en given to establishing demonstration projects within a
Friday by AFIS to not meet with her. My questions to the select number of South Australian schools with the aim of
minister are: evaluating existing strategies and implementing new strat-

1. Onwhat basis are exemptions made to section 31 of tregies to reduce the incidence of bullying and specifically
South Australian Adoption Act, and at whose discretion?tilising the expertise of CAMHS staff?

What criteria must these exemptions meet, and who assesses2: Will the minister advise whether the school support
each situation against these criteria? teams have any specific service delivery outcomes to address
2. Will parents who attend Thursday’s rally regarding thePullying in schools in relation to both the victims and

government's takeover of adoption services be given Kerpetrators of bullying?

guarantee by the minister that they will not be prosecuted 3. Wil _the minister_ advise whether she has given
under section 31 of the act if they are identified by the mediagOnsideration to expandlng thPT school support team program
3. Will the media reporting on the rally be given acurrently operating in metropolitan and other regional centres

guarantee by the minister that they will not be penaliset?peCiﬁcaIIy to help schools address bullying?

. - TheHon. P. HOLLOWAY (Minister for Industry and
undher se”ctlon ilr:fthgy brpadcast footagﬁ or cl?rgments madI‘erade): I will refer those qéestions to the miniyster for
attherally orift cy u_jentlf_y parents att e ralys . _education and bring back a reply. | know that in my school

4. Was authorisation given by the chief executive prio

r . o .
. g . - - llying wi round and, clearly, it is regr ly still
to the ABC Asia-Pacific interview and prior to the article days bullying was around and, clearly, it is regrettably st

. - L present in our public and private schools these days. | know
gﬁgﬁpgg;’;tﬁgﬁmﬁ'Eéntgkeecne?mber 20047 If not, why not, that my colleagues, the current and previous ministers for

. X . _education, have put in significant efforts to ensure that this
5. On what basis did AFIS instruct people associated Withnater is addressed. Of course, it is a social problem which,

the non-government organisation that they were not to me%radly, has been with us, if not forever, for many years; | am

with members of parliament, and will the minister immediate-nqt sure that it will be easily eradicated. | will refer the

ly confirm to those people that it is in fact the constitutionalyyestion to my colleague and bring back a reply.
right of any citizen to meet with any member of parliament
they choose? WORKCOVER

TheHon. P. HOLLOWAY (Minister for Industry and
Trade): The honourable member has made a series of TheHon. A.J. REDFORD: | seek leave to make a brief
allegations within her question. | will refer those to the explanation before asking the Minister for Industry and
Minister for Families and Communities in another place andlrade, representing the minister responsible for WorkCover,
bring back a reply. However, | think her suggestion that someguestions about WorkCover and the lucky 40.
of the people would have a section of the act used against Leave granted.
them is fairly outrageous. The Adoption Act has been in TheHon. A.J. REDFORD: Yesterday | raised a series
place, on my understanding, for a number of years. | think ibf questions about correspondence sent by WorkCover to its
was last amended when the Hon. David Wotton was thelaims agents on Christmas Eve—a time when the Hon. Terry
minister, and | think that section was supported by allRoberts and | were hanging up stockings over the fireplace
members of parliament. | think it is pretty obvious what thatfor our young children. As | said yesterday, there is more.
section the honourable member referred to is for, and | reallyWorkCover was not exactly idle between Christmas and New
think her suggestion is fanciful. However, | will refer the Year. On New Year's Eve—at a time when the Hon. Nick
question to the Minister for Families and Communities inXenophon was rushing around looking for a babysitter, you,
another place and bring back a reply. Mr President, were probably working out what horses to
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nominate in the next harness meeting, the Hon. John Gazzola TheHon. P. HOLLOWAY: Does it really matter, if it
was scaling fish and the Hon. Bob Sneath was considerinig sending out correspondence and things that, ultimately, will
extending goodwill and best wishes to someone he suspectget out and will be read? Presumably it was passed then
voted Liberal once—WorkCover was in a panic. because it was a very good time to send out correspondence.
On 31 January, it is the half-year cut-off, and following | know that, within my department, that period just before and
that time actuaries sit down and work out what the unfundeglist after Christmas is a very good time to catch up on
liability of WorkCover is—a fact that obviously has not backlogs. Itis interesting that the honourable member should
escaped the attention of senior management in WorkCoveask this question and, in doing so, accuse the department of
I am informed that on 31 January WorkCover sent an emaibeing too diligent. | suppose it is a bit of a change from the
to the four claims agents. In that email the claims agents werguestions we get that claim departments are not diligent
told to redeem 10 specified or nominated claims at more tha@nough.
$100 000 each, being a total of $4 million for the lucky
40 claimants. | understand that they were nominated and there BUSINESS INNOVATION CENTRE
were precisely 10 WorkCover claimants per agent, and | ]
suspect that is not coincidental. In light of this, my questions TheHon. J.SL. DAWKINS: | seek leave to make a brief
are: explanation before asking the Minister for Industry and Trade
1. How did WorkCover identify these 40 lucky people? @ duestion regarding the Business Innovation Centre.
2. Were these offers made on the basis of any advice Leave granted.
pertinent to the individual claims? Was there any principle TheHon.J.SL.DAWKINS: The New Business
used in determining the actual figure of 40 claims? Innovation Centre (BIC) is co-located with the Salisbury
3. Why were exactly 10 of these allocated to each claimBusiness Export Centre at Technology Park, Mawson Lakes.
agent? Was any ana|ysis done to determine whether Sonhélnderstand that the BIC has been established within the
claims agents had more serious claims than other clainfdepartment of Trade and Economic Development to help
agents? enterprises of high growth potential identify and pursue
4. Is it not the case that this was done simply to avoid®PPortunities in the dimensions of leadership, organisation,
recording a blowout in the unfunded liability of WorkCover Product, marketand money. In addition, the BIC is currently
and had nothing to do with any considered claims manag@Stab“Shmg the South Aust'rallan node of the Innovation
ment principles? Xchange Network. My questions are:
5. Why is WorkCover micromanaging claims despite 1. Wil the minister provide the council with details of the
telling parliamentary committees that it is not into micro- Innovation Xchange Network?

managing claims? 2. What contacts have been developed between the

6. What is the estimated effect on the unfunded |iabi|ityBusiness Innovation Centre and individual regional develop-
if these lucky 40 claimants should accept the offer? ment boards across country South Australia?

TheHon. P. HOLLOWAY (Minister for Industry and TheHon. P.HOLLOWAY (Minister for Industry and
Trade): | will refer the question to the minister in another Trade): 1 will get that information from my colleague the
place and bring back a reply. Minister for Regional Development and Small Business.

TheHon. NICK XENOPHON: | have a supplementary MINING EXPLORATION, APY LANDS

guestion. Was this in breach of WorkCover protocols for the )

settlement of such claims? Can the minister indicate what the TheHon. J. GAZZOLA: | seek leave to make a brief

protocols are in such matters with respect to the resolution gixplanation before asking the Minister for Mineral Resources

claims? Development a question regarding mineral exploration in the
TheHon. P. HOLLOWAY: Before he can answer that APY lands.

question, my colleague in another place will have to check. Leave granted.

All we have at this stage are a series of allegations, but | will TheHon. J. GAZZOLA: Since the proclamation of the

add that to the questions to be passed on to my colleague fihangu Pitjantjatjara Land Rights Act, there has been very
another place. littte mineral exploration in the APY lands. What is the

government doing about mineral exploration that occurs in

TheHon. A.JJ. REDFORD: | have a supplementary that part of the state?
question. Given that, on average, it takes more than 10 TheHon. P. HOLLOWAY (Minister for Mineral
months for this minister to answer questions, is there anjResour ces Development): | thank the honourable member
chance that | am likely to get an answer to these questiorfer his important question. The resources industry does have
within the next three or four weeks? the potential to dramatically change the fortunes of the

TheHon. P. HOLLOWAY: | am sure that my colleague Anangu Pitjantjatjara people for the better. However, like
in another place will give due consideration to the importancenost people in this state, their experience of mining and
of this question. It was interesting that, in the honourablexploration is relatively limited. My department organised a
member’s original question, he described what memberdtip to the Northern Territory and the Kimberley region of
including yourself, Mr President, would have been doingWestern Australia that included members of the Anangu
including fishing, at the time that WorkCover was busily Pitjantjatjara Yankunytjatjara Lands Council (APYLC) and
working. | am actually delighted that there are some publianembers of the Tjukurpa Anangu Pitjantjatjara Yankunyt-
servants around the place who do take their job seriously arjdtjara Law and Culture Corporation (TAPY L&C), together
work hard. It was an interesting preamble to the question imvith representatives from PIRSA.
which the honourable member was critical of that The purpose of the trip was to visit indigenous groups, and
organisation— to learn how they benefit from mining and how they maintain

The Hon. A.J. Redford interjecting: their law and culture. The trip was planned to expose TAPY
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L&C to a functioning Aboriginal law and culture group,  The group also meet with Marmingee Hand, the chairper-
namely, the Kimberley Aboriginal Law and Culture Centre son of Garnduwa Amboorny Wirnan Aboriginal Corporation
(KALACC). KALACC has been successful in raising money (Garnduwa). Garnduwa was incorporated in 1991 and is the
via corporate sponsorship of cultural events and receivingimberley-wide youth, sport and recreational development
grants from government as well as donations from philanthrobody. The meeting discussed how Garnduwa organised
pists from the United States of America. sporting carnivals and what programs they delivered. On their
PIRSA has been supportive of the TAPY L&C with the trip the group also met with the Kimberley Aboriginal Law
guidance of the APY Executive. Any monetary support toand Culture Centre (KALACC), based at Fitzroy Crossing.
TAPY has been conducted through the AP Executive, antt is a successful group that coordinates law and cultural
with its approval. This support recognises the importance ddctivities for the region’s indigenous population and was
the knowledge held by senior men and women and how thefprmed to ‘protect indigenous land rights from mining
can play a major role in resolving some of the social prob€ompanies’. This meeting was useful because KALACC
lems currently experienced in the APY lands communities asutlined its role in maintaining law and culture and described
well as leadership in new economic development issuegarious projects that it is involved with.
facing the lands. The Kimberley trip was designed to introduce Anangu to
The main strategic direction for the APYLC is the indigenous groups affected by mining and to learn how these
protection of culture, language, tradition and heritage and tgroups have worked with the mining industry and how they
develop culturally appropriate business and economimaintain their law and culture. Many opportunities were
development strategies for Anangu. The trip to the Kimberleyresented to Anangu, and the PIRSA Mineral Resources
region aimed to build upon knowledge gained during theGroup will continue to work together with the APYLC to
earlier tour of the Northern Territory mine sites. That tourassist in culturally sustainable economic development on the
took a representative group of 15 Anangu PitjantjatjaréAPY lands.
Yankunytjatjara community members to the Northern In summary, | believe the trip was very worthwhile in
Territory to observe first-hand a range of natural resourcesnabling the APY to understand how issues are being dealt
development projects and associated support services. Sitg#h in other parts of this country where mining is taking
and groups visited included the Mereenie oil and gas fieldplace. Hopefully, as a consequence of that, we will be able
the Granites gold mine, the Yuendumu Mining Company ando further develop sustainable development within this state
the Central Land Council. that is acceptable and beneficial to the APY people.
The visit to the mine sites was designed to give the APY
executive a better appreciation of the size of different styles TheHon. KATE REYNOLDS: By way of supplemen-
of mining operations and the levels of disturbance associatddry question, will the minister provide to me the names of all
with mining. The visit to the Central Land Council and members of TAPY and the APY executive who attended the
Yuendumu Mining Company was designed to provide thdrip?
APY executive with an awareness of how indigenous TheHon. P. HOLLOWAY: Certainly, | will provide that
communities can participate and benefit from mininginformation to the honourable member.
projects. The recent trip was of seven days duration, starting
in Alice Springs and finishing in Broome. TheHon. J.SL. DAWKINS: By way of supplementary
During the course of the trip the group had a meeting irfluestion, was consideration given to taking representatives
Katherine with representatives of the Northern Land Councipf the indigenous mining contracting company on the trip?
(NLC). The group met with Garry Richardson and othersto TheHon. P. HOLLOWAY: | think the honourable
discuss the role of the NLC and how it deals with mineralmember asked a question earlier about the indigenous
exploration, mining, work area clearances, and to discuss hoaompany that Onesteel is supporting. It is my view that,
they distribute payments from mineral exploration andwhere appropriate, these sort of companies should be set up
mining royalties. It met with Fred Murray, from the Argyle because what better way is there to get the indigenous
Diamond Mine, and Paul Davies, the Business Developmergommunities to participate fully in sustainable economic
Manager of the Wunan Foundation. The ATSIC Wunandevelopment, other than getting them involved in business
Regional Council established the Wunan Foundation in 199&ctivities? In the more remote regions of this state mining is
The foundation’s objectives are to alleviate poverty amongperhaps in many cases the only likelihood of any economic
Aboriginal people in the East Kimberley area by supportingdevelopment of significance. It is important that where that
long-term Aboriginal community development. does happen the indigenous community benefits to the
The group visited the Argyle diamond mine and weremaximum possible extent in relation to that. Those issues are
shown sites of alluvial mining which had been rehabilitated certainly meant—
These sites are monitored, and the return of termite mounds The Hon. J.SL. Dawkins interjecting:
to the area demonstrates that the ecology has been returnedThe Hon. P. HOLL OWAY: The whole idea of these sort
to pre-mining status. The group also inspected the open cof trips is that the APY people who go on them would see the
pit, a haul truck and the diamond display room. possibility in these communities of such organisations and
During the trip the group also met with representativesvould then establish similar organisations, if appropriate (and
from the Kimberley Language and Resources Centre (KLRCJ they wish—it is their decision, after all, all the way
which was established in 1985 because of concerns frotirough). If they wish, they could set up similar organisations
older Aboriginal people that the introduction of the Englishwithin their regions, and clearly that could be one of the
language has had a dramatic negative effect on thesmitcomes of such a successful visit.
traditional languages. This meeting was very useful and has One has to allow exploration and discover mines before
provided the TAPY Law and Culture with ideas of what one can think about the next stage and, in relation to the APY
services they can provide to maintain the Anangu languagends, there is a long way to go yet, and that community has
and culture. to make its own decisions in that regard. If that is to happen,
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clearly it is those sorts of issues that the community would GREAT ARTESIAN BASIN

address. Having visited the Pilbara region several years ago,

| was greatly impressed with what occurred there. In the TheHon. SANDRA KANCK: | seek leave to make a
mining towns such as Tom Price, where a significanbrief explanation before asking the Minister for Mineral
proportion of the work force—15 to 20 per cent—is indigen-Resources Development a question about the use of Great
ous, the company benefited from that in that the indigenouArtesian Basin water by the Olympic Dam mine operators.
people were more likely to stay in the area than were other Leave granted.

itinerant miners, which was good for the community and for The Hon. SANDRA KANCK: In 1996, this parliament

the companies. passed legislation amending the Roxby Downs Indenture Act

The important thing in some of those areas was theo allow the further expansion of the Olympic Dam mine. At
education and other training programs. | was told that thé¢hat time we had a considerable debate about the issue of the
particular program that Rio had introduced within the Pilbaraextra Great Artesian Basin water that would be required to
region had led to about half the Aboriginal graduates at yeameet the expansion. It was envisaged that the then 15
12 level coming out of one training program in the region, samegalitres per day of Great Artesian Basin water being used
successful was it. There is a lot to be learnt from thoseo run the mine could be upped to 42 megalitres per day at no
communities. The important thing the APY people tell us iscost to the operators of the mine. The government and WMC
that before any economic activity comes into their area therResources have recently been talking about the possibility of
must be protection of the law and culture, which is clearly adoubling the output from the Olympic Dam mine, which
key element. It is important that those communities in thavould mean even greater water usage. My questions are:
APY lands understand that there are other models that operate 1. How many megalitres per day of Great Artesian Basin
in other parts of the country, in particular, the Kimberley, water are currently being used at the Olympic Dam mine by
where that law and culture is also protected, as it is aWMC Resources and, most importantly, what equipment is
important prerequisite before any economic activity takeseing used to measure this consumption, and who does the
place within the lands. measuring?

Essentially, the honourable member is asking about one 2. With a doubling of mineral output from the mine, what
way in which the benefits of economic activity can beis the estimate of water that would be required per day; will
distributed to indigenous groups, and clearly that is one of théhat extra water all be sourced from the Great Artesian Basin?
outcomes. In relation to taking any specific group, | do not 3. Will a change in ownership of the Olympic Dam mine
believe that was the case on this trip, but hopefully one of theequire any legislative change?
outcomes will be that similar groups are more widely TheHon. P. HOLLOWAY (Minister for Mineral
established across the state. | assure him that the Departmusour ces Development): In relation to the latter question,
of Primary Industries and Resources is committed ta understand that no legislative change is required, at least at
increasing the number of indigenous groups involved in thehe state level. However, | believe there are provisions in the
supportto industries for which they are responsible, becausadenture which require the permission of the minister in
that is a good way of ensuring that economic benefits in theelation to any changes that take place, and obviously when
community are more widely distributed through indigenousthis matter came up | sought legal advice in relation to those
communities. matters. In relation to the first part of the question and the

expansion of the Olympic Dam mine, water is clearly one of

TheHon. KATE REYNOLDS: I have asupplementary the key issues, and that is all part of the feasibility study.
question arising from the answer provided by the minister. | think at this stage it would be fair to say that a number
Given the minister’s enthusiasm for these sorts of trips agf options for sourcing that water are being considered,
learning opportunities for Anangu, does this mean that thgpviously because it is one of the key questions. At this stage,
government may be establishing some new opportunities fqrgo not think that it would be possible to give a definitive
Anangu to visit other parts of Australia to look at programsanswer as to what source might be used but, in relation to the
and services that would build capacity in relation to healthgyantities involved, | should be able to provide that informa-
education and other areas where those communities afign to the honourable member, and | will take that part of the

clearly very disadvantaged? question on notice.
TheHon. P. HOLLOWAY: As | said earlier, | believe
that one of the best ways in which disadvantage can be SPEED CAMERAS

addressed in the communities is to ensure that, if there is

sustainable economic development that provides jobs and TheHon. T.G. CAMERON: | seek leave to make a brief
wealth, the communities are involved in that, and essentiallgxplanation before asking the Minister for Industry and
that is the role of the Department of Primary Industries andrade, representing the Minister for Police, questions about
Resources, and that is what we have supported with at leagttacks on speed camera officers and equipment.

two visits. | think in relation to health and other matters, they Leave granted.

are better handled by my colleagues, the ministers who are TheHon. T.G. CAMERON: Police are reviewing safety
responsible for those matters. Certainly, as far as | arprecautions for speed camera officers after a spate of violent
concerned in relation to mining and economic developmenattacks from abusive motorists. In some cases vehicles have
which comes within my portfolio, we certainly have support-been rammed, with operators complaining they feared for
ed the APY community in making them more aware of thetheir lives. The rising incidence of physical threats and abuse
potential that is happening in other parts of this country, andhas prompted union calls from the PSA for urgent action to

| believe it has been very successful. In relation to thesafeguard camera operators. The recent attacks have included
guestions about health aspects asked by the honouralflaut not exhaustively) vehicles being deliberately rammed
member, | think they are better answered by people witland sideswiped, operators and their vehicles being pelted with
more expertise in those areas than | have. rocks and beer bottles, aggressive motorists kicking and
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punching at operators’ cars, burn-outs alongside operatorst review relates only to classification decisions that fall within re-

vehicles, mirrors and aerials broken, signs stolen or deface8tricted categories.

the beeping of horns, finger gestures and abusive |anguaqted2. As the Attorney-General understands the Commonwealth Act,
oe

o | . t Hl ted The S not now prevent any person claiming to be aggrieved from
ne long-serving operator was recently quote seeking a review of an unrestricted decision. The Member referred

Advertiser as saying: to Young Media Australia, an organisation that takes an interest in

... the job had become frustrating and stressful. We work in Zlassification standards as they affect children. Nothing prevents
very hostile environment and we have to be on guard all the time3Uch an organisation from claiming to be aggrieved by an unrestrict-
Motorists are definitely getting angrier. The violence and aggressio d classification decision, for example, the decision to classify the

seems to increase every time there is publicity about speed camefin Scooby Doo G, as the Honourable Member mentioned. The
revenue. question would be whether that organisation could satisfy the Review

. . . . . Board that it was & person aggrieved’, without the help of s. 42(3).
The police say operators are trained in conflict resolution antthat expression is not defined in the Act but has been judicially
have the backup of the government radio network in theiconsidered in other statutory contexts. Itis also possible to challenge
vehicles. My questions to the minister are: a ruling of the Review Board on this point by an application for
1. Since March 2002, h ted lts hayigdicial review.

- >lnce Varc » NOw many reported assaulls Nave 1, that sense, the present law does not prevent appeals by
occurred against speed camera operators, and how magygrieved persons about advisory classifications, as the question
motorists have been charged with assaulting a speed camenaht suggest. It is true, however, that under the present law these
operator? persons do not have the benefit of s. 42(3) and (4) where the decision

—— Js not‘restricted’.
2. How many incidents occurred where speed camerd$ As for a review, members would realise that the Attorney-

and/or their Vghicles were damaged, and what was the COgfeneral cannot, himself, review a provision of the Commonwealth
of these repairs? Act. Any amendment or review of the Commonwealth Act is a
3. What actions will the government take to safeguardnatter for the Commonwealth Parliament. Nothing prevents the
Honourable Member, or anyone else, however, from lobbying the
2
speed camera opera’Fors. . . Commonwealth Attorney-General for such a review. Accordingly,
4. Have any studies established a correlation betweefe Attorney-General will write to other censorship Ministers
where the attacks occur and the location of speed camergspposing that this matter be discussed at their meeting, held in
for example, at the bottom of hills or on main arterial roadsZonjunction with the Standing Committee of Attorneys-General. An
TheHon. P. HOLL OWAY (Minister for Industry and item can be added to that agenda with the agreement of other

] . - . participating Ministers.
Trade): | will undertake to get that information from the In the meantime, | point out that a person need not qualify as a

minister and bring back a reply. ‘person aggrieved’, or satisfy any other test, to be entitled to draw
a classification decision to the attention of the South Australian
Classification Council, which has authority to classify films for

REPLIESTO QUESTIONS South Australia. Any classification attached by that Council prevails,
in South Australia, over a national classification. The same is true
FILM CLASSIFICATION fé)grgré(?atl:lassification of a film by the South Australian Attorney-

In reply toHon. A.L. EVANS (23 November 2004).

TheHon. P.HOLLOWAY: The Attorney-General has provided LAND MANAGEMENT CORPORATION
the following information:

1. Before 2001, the Classification (Publications, Films and !Phrel?lly to;aré)il_FO?/TvE\l(:A'll'\lr: (ﬁ/? Qctol:;er |2(]304). h
Computer Games) Act 1995 provided, by s. 42, for four categories 'ded Ot?' colloming infon he Minister for Infrastructure has
of persons to seek a review of a classification decision. They wergovided the following information: -
the applicant for classification, the publisher of the item, the, 1. The written minute issued by the Treasurer, to the Minister

Commonwealth Attorney-General and a person aggrieved’. Théor Infrastructure which approves that Land Management
latter term was not further defined in the Act. orporation declares and pays a special dividend of $50 million is

In 1999, the controversial film Lolita was released in Australiadated 27 October 2003. This notice is pursuant to Section 22(5) of
with an R classification. The film dealt with a sexual relationshipthe Public Corporations (Land Management Corporation) Regula-

between an under-age girl and her step-father. Some people want&@ns 1997. A copy of this minute is attached for tabling.

it banned. Three organisations concerned with the prevention of chilg 2. The date the Land Management Corporation Board consulted
abuse applied to the Review Board for a review of the R classificatl’® Minister for Infrastructure regarding payment of the special

tion. They claimed to bé persons aggrieved’ within the meaninglividend is evidenced by a minute dated 16 September 2003 from
of s. 42. The Review Board refused these applications. It held, in tw&€ then Land Management Corporation Chief Executive, Mr Bruce
cases, the these were not persons aggrieved’. The other applicatigg"Per. o the Minister for Infrastructure and the Treasurer titled

was refused because the applicant did not pay the fee. pecial Dividend for 2003-04.

The commonwealth government then introduced a bill, the 3. The written recommendation of the Land Management
Classification (Publications, Films and Computer Games) AmendCorporation Board forwarded to the Treasurer in relation to the
ment Bill (No. 2) 1999, to amend the Act to add to s. 42 new subPayment of the specified dividend is as follows:
sections (3) to (5). Those sub-sections do not limit sub-section (1). It was resolved that the Board formally approve payment of
They add to it by providing an aid to proof of who is‘a person a special dividend for the sum of $50 000 000 payable by the end
aggrieved’ in the case of a decision to classify an item in away that  Of September 2003.

legally restricts its availability to the public. A decision to classify Moved: Pamela Martin, Seconded—Mark Day—Motion
afilmMA, R, X or RC is a restricted decision. In that case, because carried unanimously.

of sub-sections (3) to (5), certain organisations can qualify as persons

aggrieved. These are organisations whose objects or purposes MURRAY RIVER

include, and whose activities relate to, the contentious aspects of that

theme or subject matter. Also, researchers or those who conduct Inreply toHon. CAROL INE SCHAEFER (7 December 2004).

activities relating to the contentious aspects of the film can qualify TheHon. P. HOLL OWAY: The Minister for the River Murray

as aggrieved. (There is an exception in sub-section (4) where theas provided the following information:

research was only undertaken, or the relevant objects of the 1. | have approved the release of up to 1.2GL of water to

organisation began, only after the classification decision.) undertake a fish trapping program at the Tauwitchere barrage to test
The Attorney-General understands that the purpose of ththe effectiveness of the fishways. The trapping program will allow

amendment was to expand the range of persons and organisatiac@mparisons between the rock ramp and the vertical slot fishway and

covered by the terrh a person aggrieved'. In cases where therevsll also provide information on any modifications that may be

some public concern about a decision, the amended provision makesguired. The release of water may also provide significant ecologi-

it easier for some organisations to seek a review. The expanded rigbal benefits for the Coorong fishery by allowing freshwater outflow
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from the Lakes to the Coorong. Water was released over the TheHon. P. HOLLOWAY (Minister for Industry and
fishways on 16 and 17 December and will continue in January. Trade): Mr President, | will not waste much of the time of

2. The Minister for Environment and Conservation has agree ; ; ;
to activate 0.8 GL of water held on his licences as a contributiorc1Hhe council because, clearly, we are seeing just another

toward the release. SA Water has also agreed to provide 0.4GL. delaying tactic. We saw it all yesterday with the disgraceful

3. The releases sought by the Association are proceeding adtehaviour. There is a principle involved here that documents
I will be advising the Association of the arrangements. that are tabled should at least be considered by this council,
particularly if a private member is seeking to table a docu-
ment. There is a principle that the matter ought to be con-
sidered. After all, the tabling of the document gives it
parliamentary privilege. If we set the precedent of tabling
every document that comes in—

The Hon. A.J. Redford interjecting:

NICOL REPORT TheHon. P. HOLLOWAY: | know it is debatable, but
there is parliamentary privilege.
TheHon. T.G. CAMERON: | move: The Hon. A.J. Redford interjecting:

That Standing Orders be so far suspended as to enable the The Hon. P. HOLLOWAY: Well, it is certainly the
Hon. R.I. Lucas to table the Nicol report to the Primate of theeypectation out there that that is the case. If we get into the
Anglican Church of Australia. habit of tabling in parliament documents that at least have the
The thought had crossed my mind earlier in the day when perception of immunity from prosecution because they have
became aware of the decision in another place to prevent thyrliamentary privilege, | believe that is a very bad precedent
tabling of this report, hence my decision here today to attempiecause it clearly will provide an avenue whereby if you want
to have this report tabled. | would hasten to add that this is ifo defame someone you can get a member to table it in the
no way connected with the original questions asked by th@ouse. The Hon. Terry Cameron’s rules are: anything goes;
Hon. Mr Lucas. However, his questions have provided me js Rafferty’s rules; and table what you like. If you get
with an opportunity to seek the tabling of the report. | amsomeone out there to write something defamatory about a
always concerned when governments move to prevent repofgrson, we will table it in here and it can then be published.
from being tabled—that they be gagged or stifled. | have The Hon. T.G. Cameron interjecting:
always argued that all matters like this should be putintothe The Hon. P. HOL L OWAY: No, it is a simple fact. The
public arena. principle is as simple as that. | do not want to waste time. The

We live in a society where we still have the right to makegovernment will not divide on the motion because it does not

free speech. I am puzzled as to why the government does ngéve the numbers. Let us just get on with it. But, as a matter
want the report tabled. It has only made me more inquisitivef principle—

as to what is in the report. Notwithstanding the comments The Hon. T.G. Cameron interjecting:

made by the Leader of the Government, nobody had ap- TheHon. P. HOLLOWAY: No, it is not at all. But, as
proached me or other members of parliament whom | hag matter of principle, | am persuaded by the fact that the
approached earlier in the day. | am not quite sure where theiberal Party has the numbers in this place and it is complete-
Hon. Robert Lucas was able to get his quotes from, but thi§, without morality. This is another demonstration showing
document is not as easy to get hold of as the Leader of th@e electors of South Australia how unfit it is to govern. So,
Government has suggested. letit be. Let it all take place. Let the public of South Australia
The Hon. P. Holloway interjecting: see that the Liberal Party of Australia is without any principle
TheHon. T.G. CAMERON: Well, just support my and morality. Let it go ahead and break these conventions: it

resolution and it will sort out the matter right then and therejs just another example. Let us get on with the real business
I notice that this resolution was defeated in another place, angt the council.

| would urge all members of the Legislative Council not to
be swayed by any decision taken in another place. | remind The Hon. SANDRA KANCK: The Democrats have long
honourable members that the decision in another place waglvocated openness and accountability and, therefore, we
defeated only on the casting vote of the Speaker so, quitsupport the motion. | do not believe that this question of
clearly, there is some intense action— privilege being attached to the document should be a part of
Members interjecting: the consideration when we are looking at the wider question
TheHon. T.G. CAMERON: They can continue their of accountability. For anyone who thinks that simply tabling
debate: | will just keep talking, Mr President. So, memberghe document means open slather, | believe they should think
should not be influenced by what transpired in another placegain. | took advice a few years ago about a speech | made
This council has a long history of declaring its independencén this parliament, and the advice | was given was that the
and being decisive when it determines that it wants somethingpeech, in its written form, as | printed it out from my
done. We have never been dictated to or stood over by theomputer, had only qualified privilege and that it was
other house, and | would hope that we are not on thisomething that could be tested in court. So, anyone who
occasion also. thinks that the tabling of this will allow them to go out and
For the life of me, | cannot understand why the Leader ofjuote anything open slather needs to think twice. It certainly
the Government keeps mumbling about defamation and if iappears to me that the government is trying to protect the
is tabled in this place it will trigger a litany of defamation Treasurer, and | am wondering whether the Treasurer is
suits. That only has me more curious as to what is in thibecoming a bit of a liability to the government. He has
document, and | think comments such as that by the Leadeertainly got his government into trouble over the Pitjantjat-
of the Government only underscore the necessity and thiara Lands; he has got it into trouble over Kate Lennon; and
need for this document to be tabled, and to be tabled in theow this.
Legislative Council. TheHon. P. Holloway: Have you read the report, Sandy?
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TheHon. SANDRA KANCK: Of course | have not read TheHon. AN GILFILLAN: | would like to indicate
the report—I| am waiting for it to be tabled. It appears that thevhat seems to me to be an anomaly in the leader’s argument.
Treasurer is more prone to opening his mouth than thinkingunderstand that it is in order for any member to call for a
on occasion, but that is not a good enough reason to prevespeaker who is quoting a document to table that document,

this document from being tabled. which will then automatically be tabled without any other
N member seeing the document before it is tabled. So, | do not
TheHon. R.I. LUCAS (Leader of the Opposition): |  see that there is a great challenge in the precedent in this.

rise briefly to support the motion. The comments made by the The PRESIDENT: A different procedure is involved

Hon. Sandra Kanck summarise, in part, the position put byhere.

the opposition. We support the Hon. Terry Cameron’'s Motion carried.

motion. | indicate that the opposition does not go into this  Membersinterjecting:

issue willy-nilly without any consideration of the appropriate- The PRESIDENT: Order!

ness or otherwise of this position. | consulted my colleague

the learned shadow attorney-general, who is well versed in DOCUMENTS, TABLING

these issues of possible defamation and others, and | am

satisfied completely by the response that the shadow attorney- The PRESIDENT: In his contribution, the Hon. Mr

general gave in relation to this issue. ilfillan talked at_)out the procedure of _Iaying documents on
Each of us as members are charged with the responsibilifj€ table. There is a procedure for laying documents on the

of handling ourselves properly and appropriately before théable. I think members ought to be aware of what is required

chamber and, on this issue, in seeking to table the documefi them. If you quote from any document, and someone

in the first instance and now supporting the motion of thenoves that the document lay on the table, it needs to be

Hon. Terry Cameron, we do so having satisfied ourselve§econded, and then it is carried; it is almost automatic.

absolutely in respect of this issue and, as | said, based on tenerally, no one votes against it. This issue has involved the

advice of my learned colleague the shadow attorney. suspension o_f standing ordr_ers, which is a different p_rocedu_re
The Hon. T.G. Cameron: Supported by Sandra Kanck. adain. That is why there is a debate, and 15 minutes is
TheHon. R.I. LUCAS: The shadow attorney has had the &llowed for that debate, and an absolute majority must be

opportunity to consider further the actual report. The HonPresent for it to occur. This procedure is seldom used with a

Sandra Kanck is approaching this issue as a matter gyrivate member; itis a procedure that is exclusively used for

principle and having done her own research in the short timB1INISters. _

available. | support the leader of the Democrats’ position that 1 Nere is one other precedent that | am aware of where it

the government obviously has something in relation to th%‘as occurred. So, the precedent is there, and at all times the

issue that it does not want made public. | am very disappointQOU”C" is in charge of its own destiny. If a motion is moved

ed in the approach that has been adopted by the Leader of tfif & Suspension of standing orders after debate, and it is
Government, in particular, on this issue. carried, the procedure is legitimate. When these decisions are

made, there has been in the past few weeks a propensity for

TheHon. NICK XENOPHON: | indicate my reluctant Some members to go outside of the council and make
support for this motion for the following reasons. | take oncomment about the decisions of the council. I point out to all
face value what the leader has said in relation to the Horf1onourable members that it is against the standing orders and
Robert Lawson looking at the document and his owrhighly disrespectful to condemn any decision of the council.
assurances to me that he does not consider that there Wéhether or not you agree with it is not the question; it is
anything defamatory in the document. My concern was thaighly disorderly for honourable members to criticise
the document would make reference to victims, or includélecisions of the council. Dissent is not a defence.
disparaging remarks with respect to victims, and that has been TheHon. IAN GILFILLAN: Mr President, can | ask you
my primary concern. | disclose that the Reverend Don Owerr clarification of one point? Does the calling of one voice
and the Reverend Andrew King approached me a couple @gigainst the tabling of a document which, I assume, the Leader
years ago about this, so | have had some knowledge of thff the government did, prevent that document being tabled?

matter in terms of the way the allegations have led to the ThePRESIDENT: No; that is a different question. The
inquiry. Leader of the Opposition sought leave to table the document

The fundamental difference between this report that i§f his own volition. Leave, as all honourable members should

being sought to be tabled and the one tabled in parliament |aB€ aware, can be stopped by one voice. If a member wanted
year is that, as | understand it, the Diocesan Council of thée document tabled at that particular time—for example, if
Anglican Church, together with Archbishop George, had\if Cameron wanted it tabled at that t|me—h9 could then
agreed to the terms of reference. | will stand corrected offove that the document be tabled. That motion could be
that, but that is my latest information. We also had eminengeconded by any other member and determined without
persons involved, namely, former Supreme Court Justicggbate. But, because it was after the business had been dealt

Trevor Olsson and Dr Donna Chung, well-known for herWith, the Hon. Mr Cameron rightly used the procedure that

work in child protection. is available to all honourable members and moved for a
There were some fundamental differences between th@ISpension of standing orders.

report prepared by a barrister outside the process of consulta- Membersinterjecting: ,

tion with respect to the earlier report. | place on record that, 1 n€PRESIDENT: Well, leave of the council was sought

just because you support a document that is being tabled, B¢t not given. The Hon. Mr Cameron, if he wished, could

does not mean that you endorse the contents of that doc{]l2ve moved that it be tabled, and it could have been seconded

ment, or whatever. | want to put that on the record so tha@ind voted on immediately. That is the way it needs to happen.

there is not any misapprehension that simply tabling a report

means that you agree with its contents.
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CRIMINAL LAW CONSOL IDATION (CRIMINAL My concern is that the mother has exactly the same incentive

NEGLECT) AMENDMENT BILL if she does not know what happened—
Membersinterjecting:
Adjourned debate on the question: TheHon. IAN GILFILLAN: Itis nice to know that some
That this bill be now read a second time. honourable members in this chamber are following the

. ._general thread of this argument and gently, if illegally,
\évggzwlt\?vgrjgnéf?é?ﬁ?{[\{sg: dhi?ggr]tci);\/eotlkt\z 3\;2?;3 by leavin terjecting. My concern is that the mother has exactly the
9 ) same incentive if she does not know what happened because
the Bill be withdrawn and referred to the Legislative Review the beating was administered by a third party, unbeknownst
Committee for its report and recommendations. to either the mother or her partner. The Law Society is also

(Continued from 7 February. Page 890.) of the opinion that this bill creates an unreasonable incentive
o to fabricate evidence about a co-accused.
TheHon. IAN GILFILLAN: lindicate that the Demo- | note that the Attorney-General used pejorative terms in

crats will not be supporting this bill. Frankly, we find his examples to lead the reader to believe that there is only
ourselves wondering where the government is finding thesgne possible interpretation of events, thus bolstering his own
outrageous ideas for bills that keep appearing before thigery shaky case for the bill. In his example of an Alzheimer’s
council. This bill is based on a flawed premise: that it ispatient falling downstairs, one person is labelled as a ‘junkie
acceptable to automatically find someone guilty of an offencgrandson’ and another as a ‘victim’ of Alzheimer’s, thus
when you cannot prove that someone else is guilty of aforcing the conclusion that the ‘junkie’ pushed the ‘victim’
offence. The Law Society has reviewed this bill and | finddown the stairs. An equally acceptable alternative explanation
this one line of their opinion to be quite compelling: is that the wheelchair-bound ‘victim’, for reasons known only
The stated purpose of obtaining the conviction of persons whéo herself, perhaps reasons attributable to her illness,
did not commit the unlawful act which causes the death or seriougttempted to climb down the stairs and failed, resulting in the
harm of a ‘protected person’ is a matter of serious concern. fatal injury. However, under the provisions of this bill, the
Serious concern indeed, Mr President. The main purpose @fnkie’s sister could be pressured to fabricate evidence
this bill is to add the full weight of the law behind the against her brother, leading to a serious miscarriage of justice.
reprehensible practice known as the ‘prisoner’s dilemma’. In - We have seen, in South Australia, cases where it is argued
case any members have not stumbled across this particulgat an explanation has been seized upon as the only possible
method of manipulation, I will give a small account of the explanation where other explanations clearly exist. In any
usual method. Two people are accused of a crime and neithgircumstances where there is no witness to an event and
admit guilt nor implicate the other. As there is insufficient confused and frightened guardians can be held to have a ‘duty
evidence to make a case, the following deal is put on thef care’, this bill will enforce blame to assuage the govern-

table: ment’s desire to paint people as evildoers and secure criminal
1. If neither person admits guilt or implicates the other,convictions at all costs. We believe this is an odious bill. The
both get a six-month sentence on a minor charge. Democrats do not support it and we will be voting against it

2. If you implicate the other guy, you go free and he orat every stage.
she gets 10 years.

3. If you both implicate each other, you both get six years. TheHon. NICK XENOPHON: | will support the second

In this situation the prisoners are not allowed to communif&2ding of the bill. | will confine my remarks to the motion

cate with each other and, as a result, will always choose t§10Ved by the Hon. Mr Lawson that the bill be referred to the

implicate each other, thus making a weak case strong arkislative Review Committee. | note the reservations of the

resulting in six years: imprisonment for each of them. Hon. Mr Lawson to the bill and the correspondence from the
The Hon. Sandra K anck: That's clever. Law Somety.of Sout.h Australla that the Hon. Mr Gllflllan ha;
The Hon. IAN GILFILLAN: | be cl but | referred to in relation to its concerns about how this bill

. he on. | thatitis i .ltlm_ay gceverl utlput —6u1q operate. My view is that this bill has been introduced

it to the council that it is immoral. Itis an immoral situation remedy what is seen by the government as a defect or

and is considered to be an abuse of power, because t

. > -100phole in current provisions and is based on United
prisoners will, naturally, seek to reduce the length of theif i qom jaw that was passed, as | understand it, last year.
own imprisonment, even when neither has committed the . .
offence in question. My concern is that, if people are pu | have had an opportunity to reaq aII'the material that has
under this kind of duress, especially Witﬁ the governmentgjeen provided to me in relation to this bill and have also read

o . : . .. the Hon. Mr Lawson’s contribution. My view is that it is not
criminal neglect bill as backing, people will be pressured int . S o -
fabricating% story of anothergﬁgrsopn’s quilt P appropriate that this bill be referred to the Legislative Review

Committee, that the concerns of the Hon. Mr Lawson ought

Be aware, Mr President, that creating this kind of Pressurg, he fully ventilated in committee and that, if Mr Lawson

is clearly the Attorney General’s intention, as indicated bywishes to put amendments, they need to be seriously con-

this excerpt from his seconql reading explgnation where hgidered in the context of this bill. There has been a lot of argy
discusses the case of a child who has died from a seve rgy about the bill and | note the press report in this

beating with neither the mother nor her partner admitting t%orning’sAdvertiser about the bill, which | thought was

the offence: putting the government’s position, but the government has
The mother has every incentive to tell what happened if th‘?umped the gun in terms of its criticism of the Hon. Mr

boyfriend actually killed the child once she appreciates that she 'anson

likely to take the blame for the child’s death with a conviction for h : leqiti b ferri hi h

criminal neglect while he gets off scot-free. It is intended that the bill T ere are egltlmate concerns, ut referring this to the

will create an incentive for at least one of the suspects to say whai€gislative Review Committee is not the preferred course.

happened. Let us deal with the bill comprehensively in committee and,
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if there are amendments that the opposition believes wilhn undertaking has been provided to consider further amendments
improve the bill to make its intents clearer, they can be dealo address concerns raised by several members during the debate.
with. | also note the opposition of the Democrats to the bill ~ Civil Penalties

. - : : Most significantly the Bill proposes the introduction of civil
in toto in its current form, but | would like to think that the: penalties into the Act in accordance with the Government's election

committee will deal with the bill and, if necessary, pass itcommitment. South Australia will be the first of the Australian States
with amendments so that it can ultimately deal with thoseor Territories to adopt this valuable tool for environment protection.

cases where a child or vulnerable adult has died or suffered The Bill will empower the EPA to negotiate a civil penalty in

; . spect of a contravention of the Act, or apply to the Environment,
serious harm as a result of criminal neglect. There are SOnﬁ?esources and Development Court for an order that a person pay to

novel concepts in this bill, but I would have thought that theye Epa an amount as a civil penalty. A person may elect not to enter
committee stage in this place can adequately deal with sughto civil penalty negotiations and if the EPA seeks to apply to the
concerns in a comprehensive manner. Court for a civil penalty the person may elect to be prosecuted for
the contLaventlion ratlher theflln ble T)eard ir|1 thglcivil f’urisdiction of the
; Court. The civil penalties will only be applicable to less serious strict
The Hon. CARMEL ZOL L O secured the adjournment liability offences, leaving existing criminal provisions in the Act to
of the debate. deal with more serious offences.
By applying a balance of probability burden of proof and
CORRECTIONAL SERVICES (MISCELLANEOUS) enabling the direct negotiation of penalties with a person in
AMENDMENT BILL contravention of the Act civil penalties will aid a more effective and
efficient environment protection enforcement system in this State.

: _ The civil penalty system allows for the EPA to negotiate a
Returned from the House of Assembly without amend penalty with an offender which has the advantage of allowing a

ment. contravention of the Act to be dealt with quickly and without Court
costs. In the event that negotiations fail an application may be made
ENVIRONMENT PROTECTION to the Court to resolve the matter.
(MISCELLANEOUS) AMENDMENT BILL In particular, the immediacy of the punishment to the contraven-

tion will create an increased deterrent to polluters in South Australia.

; .4 his system is consistent with community expectation for prompt
Received from the House of Assembly and read a firsf | =0 oy 2 S ders.

time. . This system has been inspired by the successful use of civil
TheHon. P. HOLLOWAY (Minister for Industryand  penalties in the United States for over 25 years and promises a more
Trade): | move: efficient option for enforcement.

- ) Offences
That this bill be now read a seco'nd time. ) _ Aswell as civil penalties, amendments to several offences under
| seek leave to have the detailed explanation of the bilthe Act are being proposed to strengthen the power of the EPA and
inserted inHansard without my reading it. administering agencies, such as local councils, to protect the

environment.
Leave granted. Of particular importance is a proposed change to the offence of

_ TheEnvironment Protection (Miscellaneous) Amendment  enyironmental nuisance to make the offence one of strict liability.
Bill 2004 represents a significant strengthening of theThis amendment will bring the level of proof required for environ-
Environment Protection Act 1993 and, together with the mental nuisance in line with the hierarchy of environmental offences

; ; in the Act. Currently there are three elements of proof required to
Statutes Amendment (Enwronrnent Prqtectlon) Act ZOO.ZSUCCESS](uIIy prosecute the offence.
demonstrates the Government's commitment to enhancing rjrsty. the person must have caused an environmental nuisance,
environment protection in South Australigye statutes  secondly, the person must have polluted the environment intentional-
Amendment (Environment Protection) Act 2002 addressed the ly or recklessly and thirdly, the person, when undertaking the act,
Government's election commitments to increase the independenogust have had the knowledge that an environmental nuisance will
of the Environment Protection Authority (the “EPA”) and introduce or might result from the activity. The latter two components have
stronger penalties. resulted in it being easier for the EPA to prosecute more serious
This second Bill seeks to extend the powers available to the EPAreaches of the Act, such as serious or material environmental harm
and proposes a number of changes to the legislation to improve thinder sections 79(2) and 80(2) of the Act, than itis to prosecute for
administrative efficiency of the Act. Further, the Bill establishes aan environmental nuisance.
system to encourage Local Government involvement in the The Government has undertaken to consider an amendment to
administration of environment protection legislation. this clause so that the offence is a two-tiered offence including a
Accordingly the Bill offers opportunities for more effective strict liability offence and an offence retaining the mental element.
administration of the Act leading to better protection of our  Additionally, the protection against self-incrimination for
environment. corporations is proposed to be limited for most purposes in the Act,
Most of the proposed changes in the Bill arise from the recomsuch that information sought by and provided to the EPA from a
mendations of a review of the Act undertaken by the previousorporation may be admissible in evidence in proceedings for an
Government between 1999 and 2002. The review included theffence under the Act. However, evidence obtained from an
release of two major discussion papers and covered a wide rangeaccredited licence under the Act will remain protected. The
issues, including: Government also undertook to consider an amendment in the Bill
offences and penalties; and whereby the protection would only be reduced for those companies
the powers and responsibilities of the EPA; and who undertake a prescribed activity of environmental significance
miscellaneous amendments to improve the effective{not holding an accredited licence).
ness and efficiency of the Act. Ceased Activities of Environmental Significance
An inquiry by the Environment, Resources and Development Another significant amendment will endorse the powers of the
Committee of Parliament into the effectiveness of environmentaEPA to continue to control and supervise sites, where environmental
protection in South Australia was also held during the course of theoncerns continue, even though the activities which require a licence
review and made its final report in May 2000. A number of are no longer being undertaken on that site.
recommendations from the report have been incorporated in the Bill The Act currently enables imposition of licensing obligations on
such as the introduction of civil penalties; enhanced communityactivities of environmental significance as prescribed under the Act.
consultation in developing environment improvement programs anelowever environmental harm may continue even though the
also in amending licence conditions; and the streamlining of therescribed activity has ceased. For example while the licence for a
environment protection policy making process. solid waste landfill ceases, the site may continue to pose ongoing
The Bill was released for public consultation in 2003 and hagpotential or actual risk to the environment, including impacts
been amended and improved as a result of the comments receivetksociated with groundwater contamination from leachate and the
The Bill has been amended following debate in the other place andncontrolled release of methane gases. Clarifying the power under
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the Act to continue to monitor and regulate closed sites previouslymprovement programs that may be required as a condition of
subject to a prescribed activity is essential to ensuring the managéeence.
ment of public health and other environmental impacts on and Finally, the Bill proposes a range of minor procedural changes

around problematic closed sites.

to the operation of the EPA Board to increase the Board's efficiency

Accordingly, amendments to the Act will clarify that notwith- and a range of technical amendments to the Act as listed in the
standing that a licensed activity has ceased, the EPA has the powexplanation of clauses.

to extend a licence. Also the EPA will be empowered to issue a post

In addition to the issues already stated the Government has

closure environment protection order in respect of activities thatindertaken to consider issues raised in the House of Assembly
cease after commencement of the Bill. Environment protectiordebate including the following:

orders are currently utilised by the EPA to require a person to
comply with the standards imposed under the Act such as the general
environmental duty. Under the proposed amendment if the licence
holder ceases to be the occupier of the site, then the owner or, if
applicable, any new owner of the site can be issued with an
environment protection order requiring them to undertake specified
actions.

For example, a post closure environment protection order may
require monitoring of a closed site if an unacceptable environmental
risk continues after the licensable activity has ceased.

A person issued with a post closure environment protection order
may apply to the EPA for the order to be removed if they fulfill all
of the requirements as stated.

A proposed new section 52A of the Act details the process for
forming a closure and post-closure plan to clarify the possible
contents of a post closure licence.

Environment Protection Policies

Consistent with the recommendations of the Environment,
Resources and Development Committee Parliamentary inquiry,
changes to the process of making environment protection polices are
proposed to achieve a more efficient and effective process for
developing such policies. Historically it has taken too long for these
policies to be made. The Bill proposes changes to streamline
community consultation requirements, while still ensuring that
adequate opportunity for their input remains. Changes are also
proposed to ensure that nationally determined environment
protection measures are implemented in South Australia by the most
appropriate legislative or administrative mechanism rather than being
automatically adopted as environment protection policies. The
experience has been that the national documents are often not framed
in terms that are appropriate for automatic adoption.

Administering Agencies

Further amendment to the Act is proposed to clarify the role of
local councils in administering the Act such that better service may
be provided to the community. Local councils will be encouraged
to adopt a greater role in the enforcement of the Act through
becoming “administering agencies” for non-licensed activities. This
proposal has been developed following an 18 month trial in 2001-
2002 undertaken by the EPA with the Adelaide City Council,
Adelaide Hills Council and City of Port Adelaide Enfield on sharing
of environmental responsibilities.

To assist administrative agencies to recover the cost of adminis-
tering the Act the Bill proposes a range of non-mandatory cost
recovery tools. New administrative fees will provide an administer-
ing agency with a mechanism to recover the administrative costs of
preparing and issuing orders in respect of a contravention of the Act.
Proposed compliance fees will enable the recovery of some of the
costs incurred when following up and verifying compliance with the
requirements of an order. Finally investigation fees are proposed so
that administrative agencies may recover the cost for the investiga-
tion of a contravention of the Act. Under the Schedule to the Bill, the
Environment, Resources and Development Committee of the
Parliament is required to review the success of this scheme after 2
years.

Miscellaneous

Furthermore the Bill proposes a variety of changes to improve
the efficiency and administration of environmental authorisations.

The EPA will be able to issue industry with longer licences, while
maintaining the ability to annually vary licence conditions that
pertain to testing, monitoring and auditing.

In addition, the EPA will be provided with broader powers to
specifically allow conditions of licence relating to training and
instruction of employees and agents and requiring licensees to
provide certificates of compliance. This will assist industry in
minimising the risk of causing an offence under the Act.

Additionally, in response to the recommendations of the
Environment, Resources and Development Committee Parliamentary
inquiry, increased community consultation is proposed for the
issuing of new environmental authorisations, relaxation of conditions
required through authorisations, and in developing environment

The preferred model of corporate governance in
respect of the Environment Protection Authority.

Increasing the flexibility of clause 16 so that if an
owner of a licensed activity is comfortable, and the local
administering authority wants, administering agencies can
administer licensed activities.

The possible limitation of the delegation powers of
administering agencies under the proposed new section 18C
for delegations to a for profit entity.

The powers of authorised officers relating to the
seizure of a vehicle.

Notification of a holder of a post closure environment
protection order of their naotification requirements if they
cease to occupy or own the land.

Advising of the costs that may be recovered from a
person in the proposed new section 135 of the Act.

Guidance to the Court as to the costs awarded in
appeals.

| commend the Bill to the Honourable Members.

EXPLANATION OF CLAUSES
Part 1—Preliminary
1—Short title
2—Commencement
3—Amendment provisions
These clauses are formal.
Part 2—Amendment of Environment Protection Act 1993
4—Amendment of long title
This clause makes amendments of a statute law revision
nature to the long title of the principal Act.
5—Amendment of section 3—I nterpretation
This clause makes some consequential amendments to
definitions in the principal Act, some amendments of a statute
law revision nature and makes the following substantive
changes:
the definition of “"environmental nuisance" is
broadened
the definition of "pollutant” is altered to allow
regulations and policies to clarify what is, or isn’t, a
pollutant
the definition of "waste" is altered to make it
clearer and to allow regulations and policies to clarify
what is included in the term "waste".
6—Amendment of section 5—Environmental harm
The clause amends section 5 to allow regulations and policies
to clarify what is, or isn’t, environmental harm.
7—Insertion of section 5A
The clause inserts a new section 5A in the principal Act
requiring consultation with prescribed bodies before a
regulation is made declaring something to be a pollutant or
waste or to constitute environmental harm.
8—Amendment of section 7—Interaction with other Acts
This clause makes an amendment of a statute law revision
nature.
9—Amendment of section 9—Territorial and extra-
territorial application of Act
This clause is consequential to the introduction of civil
penalties (see clause 58)
10—Amendment of section 10—Objects of Act
This clause is consequential to the introduction of the concept
of "administering agencies" (see clause 17).
11—Substitution of heading to Part 3
This clause is consequential to the introduction of the concept
of "administering agencies".
12—Amendment of section 14A—Chief Executive
This is consequential to clause 15.
13—Amendment of section 14B—Board of Authority
This clause deletes subsection (7), the subject matter of which
is also covered in section 16(2).
14—Amendment of section 15—Ter msand conditionsof
office
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This clause increases the maximum term of an appointed
member of the Board from 2 years to 3 years.
15—Amendment of section 16—Proceedings of Board

This clause provides for the appointment of a member of the
board as the deputy presiding member (to preside in the
absence of the Chief Executive).

16—Amendment of section 17—Board may establish
committees and subcommittees

This clause clarifies that a committee or subcommittee
established by the Board may consist of such persons as the
Board thinks fit.

17—Insertion of Part 3 Division 1A

This clause inserts a new Division in Part 3 dealing with
administering agencies as follows:

Proposed section 18A identifies administering
agencies as councils declared by the Minister by notice
in Gazette and other public authorities prescribed by
regulation. A declaration of a council as an administering
agency can only be made at the request of the council and
a declaration that a council will cease to be an administer-
ing agency may be made by the Minister after consulta-
tion with the council, and must be made if the council
requests it.

Proposed section 18B outlines the powers and
functions of administering agencies under the principal
Act.

Proposed section 18C provides for delegations by
administering agencies.

Proposed section 18D provides for reports by
administering agencies to the Authority.

18—Amendment of section 24—Environment Protection
Fund
This clause ensures that a prescribed percentage of civil
penalties will go into the Environment Protection Fund.
(1jg—Amendment of section 25—General environmental

uty
This provision is consequential to clause 76 and clarifies that
breach of the general environmental duty is a "contravention”
for the purposes of new section 135 of the principal Act.
20—Amendment of section 27—Nature and contents of
environment protection policies
This clause clarifies and expands on the things that may be
done by an environment protection policy and makes
amendments that are consequential to other provisions
contained in the measure (in particular, to clause 17 and
clause 24).
21—Amendment of section 28—Normal procedure for
making policies
This clause amends section 28 of the principal Act as follows:

Proposed new subsection (3) provides for consulta-
tion with the Minister prior to the giving of public notice
in relation to a proposed environment protection policy;

Proposed changes to subsection (6) provide for the
holding of public information sessions in relation to draft
policies. Currently the Act requires a public hearing to be
held, but that requirement can be dispensed with in
appropriate cases. Under the amendments, there would be
no equivalent power to dispense with a public information
session.

The proposed amendments would also ensure that
the Authority’s response to any submissions is also made
available to the public.

22—Repeal of section 28A

This clause repeals section 28A which currently provides for
national environment protection measures to automatically
operate as environment protection policies under the Act.
23—Amendment of section 29—Simplified procedurefor
making certain policies

This clause is consequential to the repeal of section 28A and
provides a simplified procedure for the making of environ-
ment protection policies that implement national environment
protection measures.

24—Amendment of section 34—Offence to contravene
mandatory provisions of policy

This clause increases the penalty in section 34(2) of the
principal Act for a category A offence by a body corporate
and introduces new categories of offences against mandatory
provisions of an environment protection policy.
25—Amendment of section 36—Requirement for licence

This clause provides a new exemption power under which the
Authority can exempt a person from the requirement to hold
a licence under the Act if the Authority is satisfied that
another person is principally responsible for the relevant
activity and will be licensed in respect of the activity and that
the activity can be properly regulated through that other
licence.
26—Amendment of section 37—Exemptions
This clause makes a minor change to section 37 to ensure that
the wording is broad enough to cover relevant provisions in
any part of the Act or in any subordinate legislation.
27—Amendment of section 39—Notice and submissions
in respect of applications for environmental authorisa-
tions
This clause amends section 39 to provide that, where an
activity is to be carried on on land, notice of an application
for a licence under the Act in respect of the activity is to be
given to adjoining land owners or occupiers (other than in
circumstances prescribed by regulation).
28—Amendment of section 43—Term and renewal of
environmental authorisations
This clause gives the Authority power to require an applicant
for alicence to undertake public consultation on the applica-
tion and makes an amendment to clarify the scope of the
Authority’s power to renew a licence under subsection (6).
29—Amendment of section 45—Conditions
This clause allows the Authority, where a licence is granted
in respect of a period of more than one year, to vary condi-
tions of the licence at any time within 3 months of the
anniversary of the date of the grant of the licence. Such a
variation may, however, only impose conditions of a kind that
can be imposed under section 52 of the Act.
30—Amendment of section 46—Notice and submissions
in respect of proposed variations of conditions
This clause amends section 46 to provide that, where a
licensed activity is carried on on land, notice of a proposed
variation of licence conditions is to be given to adjoining land
owners or occupiers (except where the proposed variation
will not result in any relaxation of requirements and will not
have an adverse effect on the adjacent land owner or occupier
or in circumstances prescribed by regulation). The amend-
ments also provide for a copy of any submissions received by
the Authority in relation to a proposed variation to be
provided to the holder of the licence, and for the holder of the
licence to be given an opportunity to respond to the submis-
sions.
31—Amendment of section 47—Criteria for grant and
conditions of environmental authorisations
This clause amends section 47 to ensure that the Authority
has regard to, not only public submissions made in relation
to the grant of a licence or the variation of conditions of a
licence, but also to any response to those submissions made
by the applicant or licensee (as the case may be).
32—Amendment of section 48—Annual feesand returns
This clause amends section 48 to allow the Authority to
require verification of information contained in an annual
return.
33—Amendment of section 51—Conditions requiring
financial assurance to secure compliance with Act
This clause amends section 51—
to remove words that may be interpreted as
limiting the types of security that the Authority can seek
from a person required to lodge a financial assurance; and
to ensure that, when deciding whether or not to
require a financial assurance, the Authority can take into
account the risk associated with activities formerly
undertaken at the site.
34—Amendment of section 52—Conditions requiring
tests, monitoring or audits
This clause amends section 52 to ensure that the Authority
can impose a condition on a licence requiring testing or
monitoring of the site relating to an activity formerly
undertaken at the site.
35—Insertion of section 52A
This clause inserts a new provision allowing the Authority to
impose conditions on an environmental authorisation
requiring preparation of a plan for the cessation of the
licensed activity, and for the management and monitoring of
the land on which the activity was formerly carried out, and
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requiring compliance with any such plan. Conditions can only
be imposed if the Authority is satisfied that the conditions are
reasonably required for the purpose of preventing or minimis-
ing environmental harm that may result from the activity and
the regulations may further limit the circumstances in which
such conditions may be imposed. If conditions requiring on
going management and monitoring are imposed, the period
for which that will be required must be specified and at the
end of that period the Authority must notify the holder of the
authorisation that compliance is no longer required (and the
Authority is then prevented from issuing an order under
propsoed section 93A in relation to the ceased activity).
36—Amendment of section 53—Conditions requiring
preparation and publication of plan to deal with emergen-

cies

This clause amends section 53 to enable the Authority to
specify requirements of the Authority that the holder of a
licence must comply with in preparing an emergency plan of
action, and (consistently with the amendments to sections 51
and 52) to ensure that the wording of the provision includes
reference to activities formerly undertaken at the site.
37—Amendment of section 54—Conditions requiring
environment improvement program

This clause amends section 54 to enable the Authority to
specify requirements of the Authority that the holder of a
licence must comply with in preparing an environment
improvement program and to enable the Authority to include,
a requirement for public consultation in the development of
a proposed environment improvement program.
38—Insertion of sections 54A and 54B

This clause inserts new sections in the principal Act that
would allow the Authority to impose licence conditions
requiring training of employees or supervision or requiring
the licensee to provide the Authority with certificates of
compliance.

39—Substitution of section 82

This clause substitutes a new offence of creating an environ-
mental nuisance by polluting the environment in the principal
Act. Unlike the current section 82 offence, the new offence
does not require proof of intention or recklessness or proof
that the pollution was done with knowledge that an environ-
mental nuisance will or might result.

40—Amendment of section 83—Notification where
serious or material environmental harm caused or
threatened

This clause amends section 83 to remove the references to an
"incident" (which might have suggested that the section was
only dealing with harm caused or threatened by a one-off
event, rather than harm that might be caused or threatened
slowly over time).

41—Amendment of section 85—Appointment of author-

ised officers

This clause amends section 85 to remove the requirement for
the Minister’s approval of authorised officers appointed by
the Authority and the requirement for consultation with the
Authority prior to the appointment of an authorised officer by
a council.

42—Amendment of section 86—I dentification of author-

ised officers

This clause removes the requirement for the form of identifi-
cation of an authorised officer to be approved by the Authori-
ty.
43—Amendment of section 87—Powers of authorised
officers

This clause amends the powers of authorised officers,
imposes a jurisdictional limit on the powers of authorised
officers appointed by a council and provides for the making
good of any damage caused by the exercise of powers under
the section.

44—Amendment of section 90—Offence to hinder etc
authorised officers

This clause amends section 90 to broaden the offence in
subsection (1)(e) and to increase the monetary penalties for
offences against the section.

45—Amendment of section 91—Self-incrimination

This clause limits the protection against self-incrimination in
section 91(2) to natural persons.

46—Amendment of section 93—Environment protection
orders

Section 93 is amended:
to include references to administering agencies;
to add to the list of requirements that can be
imposed by an environment protection order;
to allow environment protection policies to specify
certain matters as to environment protection orders;
to alter the wording (but not the amount) of the
penalty for failure to comply with an environment
protection order as regards orders issued in circumstances
specified in, or to secure compliance with, environment
protection policies;
to insert a provision dealing with self incrimina-
tion.
47—l nsertion of section 93A
This clause inserts a new section 93A which would allow the
Authority to issue a new type of environment protection order
for the purpose of preventing or minimising harm that may
result after cessation of a prescribed activity of environmental
significance. Note that the section is not retrospective in that
such an order can only be issued in relation to an activity that
has ceased after commencement of the section. The form of
the order is essentially the same as for an ordinary environ-
ment protection order under section 93, but these orders can
(in addition to the sorts of requirements that can ordinarily be
imposed in an environment protection order) impose any
requirement that could be imposed as a condition of an
environmental authorisation. The regulations may impose
restrictions on the issue of such orders and the orders are
appealable in the same way as for ordinary environment
protection orders.
48—Amendment of section 94—Registration of environ-
ment protection ordersin relation to land
This clause amends section 94 to include references to
administering agencies and to ensure that the wording is
broad enough to capture environment protection orders issued
under proposed section 93A.
49—Amendment of section 95—Action on non-compli-
ance with environment protection order
Section 95 is amended to include references to administering
agencies and to allow recovery of a prescribed fee in respect
of registration or cancellation of registration of an order in
respect of land under section 94.
50—Amendment of section 96—Information discovery
orders
This clause amends section 96 to include references to
administering agencies.
51—Amendment of section 97—Obtaining of information
on non-compliance with order or condition of environ-
mental authorisation
This clause amends section 97 to include references to
administering agencies.
52—Amendment of section 98—Admissibility in evidence
of information
This clause amends section 98 to limit the protection against
self-incrimination afforded by section 98(2) to natural
persons and bodies corporate acting in prescribed circum-
stances.
53—Amendment of section 99—Clean-up orders
This clause amends the clean-up orders provision to allow
other administering agencies to issue such orders, to add to
the list of requirements that may be imposed in a clean-up
order, to make a minor change to subsection (6) (consequen-
tially to the introduction of civil penalties) and to include,
consistently with the other orders provisions in the Act, a
privilege against self-incrimination for natural persons.
54—Amendment of section 101—Registration of clean-up
ordersor clean-up authorisationsin relation to land
This clause makes a minor drafting amendment.
55—Amendment of section 103—Recovery of costs and
expensesincurred by the Authority
This clause amends section 103 to allow the Authority to
recover a prescribed amount in respect of the registration, or
the cancellation of registration, of a clean-up order or clean-
up authorisation.
56—Substitution of heading to Part 11
This clause is consequential to the introduction of civil
penalties.
57—Amendment of section 104—Civil remedies
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This clause amends section 104 to include a reference to
administering agencies and to provide some guidance for the
Courtin determining whether or not to make a costs order in
proceedings for a civil remedy.
58—Insertion of section 104A
This clause introduces civil penalties into the principal Act.
The proposed provision would allow the Authority, where it
is satisfied that a person has contravened the Act, to recover
(by negotiation or in civil proceedings in the Environment,
Resources and Development Court) a civil penalty in respect
of the contravention instead of prosecuting the person for the
relevant offence. Other features of the proposed scheme are:
the Authority can only pursue a civil penalty if the
relevant offence does not require proof of intent or some
other state of mind and must, in deciding whether to use
the provision or prosecute in the ordinary way, consider
the seriousness of the contravention, the previous record
of the offender and any other relevant factors;
the Authority must serve a notice on the person (at
least 21 days before any application to the court is made
under the provision) advising the person that he or she
may elect to be prosecuted in relation to the contraven-
tion, and if the person does so elect, civil proceedings
cannot be commenced under the provision;
civil penalties negotiated by the Authority are
capped at $120 000 however the court can order, as a civil
penalty in respect of a contravention, payment of an
amount not exceeding the criminal penalty for the
relevant offence;
civil penalty proceedings are stayed if criminal
proceedings are commenced in respect of the same
contravention and can only be resumed if the person is not
found to be guilty of the offence (note that the wording
of subsection (1) would preclude the commencement of
criminal proceedings in respect of the contravention if a
civil penalty has already been recovered from the person
in respect of the contravention, so this provision is only
relevant where civil proceedings have not yet been
finalised);
the time limit for bringing civil penalty proceed-
ings is three years or, with the authorisation of the
Attorney-General, up to 10 years (which matches the time
limit for commencement of summary offences under
section 131 of the Act);
the court can, in an application for a civil penalty,
make an order for the payment of costs as the court thinks
just and reasonable.
59—Amendment of section 105—Emer gency authorisa-
tions
This clause would allow the recovery of a fee for the issue of
an emergency authorisation and make amendments that are
consequential to the introduction of civil penalties.
60—Amendment of section 106—Appealsto Court
Subclause (1) allows the holder of a licence to appeal against
a decision of the Authority to renew the licence of its own
initiative. Subclause (2) is consequential to the introduction
of administering agencies.
61—Amendment of section 109—Public register
This clause makes some consequential amendments to the
public register provision and allows the making of regulations
providing for the removal of information from the register.
Under the proposed consequential changes, the public register
would include details of orders made by other administering
agencies (as well as by the Authority), details of exemptions
granted under section 36(2) (the new provision allowing the
Authority to grant exemptions from the requirement to hold
a licence in certain circumstances) and details of civil
penalties recovered. The clause also makes a minor conse-
quential amendment.
62—Amendment of section 111—Annual reports by
Authority
This clause refers the annual report of the Authority to the
Environment, Resources and Development Committee of the
Parliament.
63—Amendment of section 112—State of environment
reports
This clause requires the Minister to prepare (within a
reasonable time) and table in the Parliament a response to a
State of the Environment Report.

64—Amendment of section 116—Waiver or refund of fees

and levies and payment by instalments

This clause amends section 116 to include references to
administering agencies and to provide for waiver, refund or
payment by instalment of a levy payable under the Act
(currently the power only relates to fees payable under the
Act).

65—Amendment of section 118—Service

This clause amends section 118 to include references to
administering agencies and to update a reference to
Commonwealth law.

66—Amendment of section 119—False or misleading
information

This clause increases the penalty for providing false or
misleading information (and in doing so distinguishes
between offences by bodies corporate and offences by natural
persons).

67—Substitution of sections 120 and 120A

This clause substitutes new versions of sections 120 and
120A in the principal Act. The new provisions cover
essentially the same subject matter as the current sections but
include references to administering agencies. Proposed new
section 120A also differs from the current section 120A in
creating the offence of making a "false or misleading" report
to the Authority (where the current section 120A only refers
to the making of a "false" report).

68—Amendment of section 122—I mmunity from person-

al liability

Section 122 is amended to deal with other administering
agencies.

69—Amendment of section 124—General defence

This clause makes amendments that are consequential to the
introduction of civil penalties.

70—Substitution of section 125

This clause substitutes a new section 125 into the principal
Act in order to make changes that are consequential to both
the introduction of administering agencies and civil penalties.
71—Amendment of section 126—Proof of intention etc

This clause is consequential to the introduction of civil
penalties.

72—Amendment of section 127—Imputation of conduct

or state of mind of officer, employee etc

This clause is consequential to the introduction of civil
penalties.

73—Amendment of section 128—Statement of officer
evidence against body corporate

This clause is consequential to the introduction of civil
penalties.

74—Substitution of sections 129 and 130

This clause substitutes a new version of section 129 in the
principal Act (which is consequential to the introduction of
civil penalties and to the changes made to certain self-
incrimination provisions in the Act, which would limit the
protection to natural persons) and a new version of section
130 (which is consequential to the introduction of administer-
ing agencies and to the introduction of civil penalties).
75—Amendment of section 133—Orders in respect of
contraventions

This clause is consequential to the introduction of civil
penalties.

76—Substitution of section 135

This clause would allow the Authority and other administer-
ing agencies, where a person has contravened the Act, to
recover various fees and costs in respect of actions taken by
the Authority or agency in response to the contravention
(including the investigation of the contravention, the monitor-
ing of compliance with an order made in respect of the
contravention or the taking of samples, tests, examinations
or analyses). Failure to pay a required amount is an offence
(punishable by a Division 8 fine or a $500 expiation fee) as
well as the amount being recoverable as a debt. The provision
specifies some limitations, however, on recovery of fees and
costs for investigation of a contravention of a condition of an
environmental authorisation.

77—Amendment of section 136—Assessment of reason-

able costs and expenses

This clause amends section 136 to include references to
administering agencies.

78—Insertion of section 137A
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This clause inserts a new section providing for joint andAccordingly, censorship Ministers decided that it may assist the
several liability for amounts recoverable by the Authority or public, and parents in particular, if, instead of having two different

another administering agency. sets of classifications, the familiar categories and symbols applicable
79—Amendment of section 138—Enforcement of charge  to films were also applied to computer games.

on land Earlier this year, therefore, the Commonwealth amended the
This clause amends section 138 to include references tGlassification (Publications, Films and Computer Games) Act 1995
administering agencies. so that the same categories now apply to both films and games.

80—Amendment of section 139—Evidentiary provisions ~ Computer games classified in future will bear the same labels as
Section 139 is amended to include references to administefiims of the same classification. Parents are more likely to recognise
ing agencies and to make subsection (4) consistent with thand understand these labels, so they should be better able to select
amended definition of "environmental nuisance". suitable games for their children.

81—Amendment of section 140—Regulations ) Itis important to point out two things, however. First, Ministers
This clause would allow implementation of a national decided that there should not be an R category for computer games,
environment protection measure through the making ofas there is for films. Computer games are especially popular with

regulations. children. Whereas a parent can, if in doubt, watch the film for
82—Amendment of Schedule 1—Prescribed activitiesof ~ himself, parents often lack the skill to examine a computer game in
environmental significance full. At the same time, parents are concerned about children being
This clause updates two legislative references in Schedule dxposed to extremely violent or sexually-explicit material, such as
of the principal Act. might be found in an R film. In these circumstances, it has been
83—Repeal of Schedule 2 decided that material higher than MA, if found in a computer game,

This clause makes a statute law revision amendment to theill result in an RC classification, that is, the game will not be legal
principal Act. Schedule 2 of the principal Act is no longer for sale.
necessary and can be repealed. Second, because computer games are interactive, with increasing
Schedule 1—Transitional provisions levels of difficulty, rewards for certain results and a competitive
The Schedule contains transitional provisions. Clause 2 requireslement, their impact may be different from the impact of films,
the Environment, Resources and Development Committee of th&hich are watched passively. It is important that this interactive
Parliament to, no less than 2 years after the commencement of th&pect is weighed in the classification process. The classification
relevant section, conduct an inquiry into the role and functions of thguidelines provide for this, so it could be that the same contentin a
new administering agencies. Clause 3 of the Schedule is consequeyame might result in a higher classification than if that content were
tial to the amendments to section 34 of the principal Act (se€ound in a film. Impact, which includes interactivity, will be taken
clause 24 of the measure) and to the inclusion of administeringnto account. The adoption of a single system of labelling does not,
agencies in the principal Act. It would allow the Minister, by notice therefore, connote a drop in classification standards for computer
in the Gazette, to amend an environment protection policy to altegjames.
the designated category of an offence from "category C" to "category - As well as applying the same categories to films and games, the
D" and to include references to an administering agency. Commonwealth amendments slightly change the category titles to
Clause 4 of the Schedule is consequential to clause 22 of th@ake clearer the distinction between advisory categorise and legally-
measure and would allow policies currently in operation by virtuerestricted categories. The categories G, PG and M are not legally
of section 28A of the principal Act to continue after the repeal of thatrestricted. That is, even though an M classification means that the
section but to be replaced by a policy made by a simplified procedurim is not recommended for anyone under 15, it is quite legal for
(provided that the replacement policy covers the same subject mattg{ich a person to see an M film. The M classification warns parents
and the only substantive changes relate to enforcement of the policyjat the film may not be suitable for younger children, but it is left
or to be revoked by a policy made by a simplified procedure if theio parents to decide whether or not their children should see the film,
Minister is satisfied that the relevant national environment protectiogind whether to watch it with them. The categories MA15+, R18+,
measure can be implemented without a policy. X18+ and RC, on the other hand, are legally restricted. A child under
15 is not allowed into a cinema to see an MA15+ film unless
TheHon. R.D. LAWSON secured the adjournment of the accompanied by a parent or adult guardian. Likewise R films, as
debate. most people know, are legally restricted to adults only. Neither X nor
rF]\’_Chflilr?]s (r:]andbg legally scréeen?]d %r sold in SOIIJtr? Austr(ajllia. To
ighlight this difference, under the Commonwealth amendments,
CLASSIFICATION (PUBLICATIONS, FILMSAND advisory categories will be labelled with letters only: G, PG or M.
COMPUTER GAMEYS) (TYPES OF The legally-restricted categories will be labelled with both letters and
CLASSIFICATION) AMENDMENT BILL age descriptors: for example, MA15+ or R18+.
It is hoped that this will help parents distinguish, in particular,
Received from the House of Assembly and read a firsbetween M and MA, categories that are often confused. The Office
time 0][ Elm and Itheratllére C|aS?|IfI(_:a:[tI0n’S ;tirs]e?\;chhlsé_)howed ghiau _Iphnly 6%
. - of the sample could correctly interpret the +symbol. There is
TheHon. P. HOLLOWAY (Minister for Industryand 3 great diﬁ%rence between ¥he co?ltent of these twg categories. The
Trade): | move: M category contains material of moderate impact such that the film
That this bill be now read a second time or game is not recommended for under-15s. About half of all
- cinema-release films are classified M. A film could, for instance, be
| seek leave to have the second reading speech and explamassified M because it includes coarse language, even though it
ation of clauses incorporateditansard without my reading  includes no violence, drug use or explicit sexual activity. The
them Australian filmThe Dish, a story about the 1969 moonshot, set at the
’ satellite-tracking station at Parkes, is an example. The MA category,
Leave granted. on the other hand, contains strong-impact material such that a person
Our present law requires that both films and computer gamesgnder 15 is not permitted by law to attend the film unless he has a
must be classified before they go on sale. There is one set gfarent or adult guardian present with him throughout. A film
categories and symbols for films and another for games. Resear€lassified MA15+ may contain strong violence or confronting
results published by the Office of Film and Literature Classificationtreatments of social problems. The New Zealand fDnte Were
in March this year, however, suggest that whereas most people ayrriors, dealing with domestic violence and alcohol abuse in a
familiar with the film classifications, many have only a superficial Maori family, is an example. More recently, the filfhirteen was
idea of the classifications that apply to computer games. Parents wistassified MA15+. That film, as Members may know, dealt in a
took part in the study often reported that, although they tookconfronting manner with the themes of peer pressure and
classification into account in choosing films for their children, theyintergenerational conflict. It depicted young teenagers engaging in
made little use of the classifications in choosing computer gamesirug use, self-mutilation, sexual activity and petty crime. Parents
This was despite expressions of concern about what children afeed to be aware of the difference between the two categories.
exposed to in computer games. The Commonwealth amendments necessitate consequential
A consumer-warning system works best if it is easy for the publicamendments to State and Territory enforcement Acts. That is the
to recognise and apply. It therefore needs to be as simple as possibpeirpose of this Bill. The Bill renames the film and computer game
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categories to match the amended Commonwealth Act. This is BLUEY DAY
necessary because, in general, items are classified by the

Commonwealth authority, the Classification Board, and those P
classifications apply in South Australia by force of our Act. Unless. TheHon. P.HOLL OWAY (Minister for Industry and

the classifications match, enforcement will be problematic. Trade): | table a ministerial statement made on Bluey Day
The transitional provisions under both the Commonwealth andy the Deputy Premier and Minister for Police today.
State laws provide that material already classified will be treated as

having been classified in the relevant new category. For instance,a CROWN SOLICITOR'S TRUST ACCOUNT
computer game now classified G8+ will be treated as if it had always

been classified PG. This is necessary to avoid creating an enforce- i
ment loophole. Itis not intended, however, that retailers should hav: TheHon. P. HOLL OWAY (Minister for Industry and

to relabel all the stock now lawfully on their shelves. The intention | F2d€): | table a ministerial statement on the subject of
is that the old labels can remain. Thus, there will be no need tdinancial management made by the Deputy Premier and
change the G8+ label. The Government understands that this will bBreasurer today.

achieved through the process of fixing the required markings by the

national Director under the Commonwealth Act. INDUSTRIAL LAW REFORM (ENTERPR' SE AND

The BiIll, in combination with the recent Commonwealth
amendments, should make it easier for parents to identify suitable ECONOMIC DEVELOPMENT—LABOUR

films and games for their children. In the case of games, the poorly- MARKET RELATIONS) BILL
recognised separate classifications for games will be replaced with

the familiar classifications for films, which nearly everyone In committee.

recognises. In the case of both films and games, the new categories (Continued from 14 February. Page 1021.)
more clearly emphasise the difference between advisory categories ’ ’
and legally-restricted material. In this day and age, anything that

helps parents to make informed choices about what their children see Clause 6.

and play must be beneficial. TheHon. P. HOLLOWAY: | wonder before we begin
I commend the Bill to Members. today whether | could respond on behalf of my colleague the
_ EXPLANATION OF CLAUSES Minister for Aboriginal Affairs and Reconciliation in relation
i’itsﬁo_rftriﬁ;m'”ary to a letter that the Hon. Mr Lawson wrote to my colleague as
2—Commencement follows:
3—Amendment provisions Dear Minister, _ _
These clauses are formal. Re the Industrial Law Reform Enterprise and Economic

Part 2—Amendment of Classification (Publications, Filmsand ~ Development Labour Market Relations Bill. . .
Computer Games) Act 1995 Today in the committee stages of the above bill, you indicated

at the Federal Court has made declarations concerning employmen
4—31 that the Federal Court h de declarat pl t
The clauses in this Part make amendments to the Act that are f(?Fatus under powers conferred on it by the Workplace Relations Act.

: : -~ ~1 would be obliged if you would give the committee details of any
the purpose only of changing certain of the types of CIaSSIﬁcagecisions of the Federal Court in this regard, and also indicate the

tions for films and computer games. The changes relate to the: ** | - fihe legislati hich conf h K
current classification types "MA", "R" and "X" for films and the particular section of the legislation which confers the power to make

current classification types "G (8+)", "M (15+)" and "MA (15+)" declarations on that court.

for computer games. The changes are shown in the following Qr:ﬂsri?r?crgrsély

tables: TABLE Robert Lawson

Film classifications The response on behalf of my colleague is as follows:

Column 1 Column 2 Column 3 | refer to your letter of 14 February 2005 in which you state:

[tem Former type of New type of Today in the committee stages of the above bill, you
classification classification indicated that the Federal Court has made declarations

1 MA MA 15+ concerning employment status under powers conferred on it

2 R R 18+ by the Workplace Relations Act.

3 X X 18+ This assertion is incorrect. | refer you to the following passages

TABLE of the debate recorded hiansard at page 1017:

Computer game classifications The Hon. R.D. Lawson: In other words, the Federal Court

Column 1 Column 2 Column 3 has not made a declaration in circumstances similar to those

Item Former type of New type of posited in this section.

classification classification The Hon. T.G. Roberts: The Federal Court has made
1 G (8+) PG declarations, but they have been about other matters.
2 M (15+) M ~ Clearly, the reference to ‘circumstances similar to those posited
in this section’ was a reference to dealing with the issue of employ-
3 MA (15+) MA 15+ ment status. My colleague’s answer made it plain that the declara-

A provision is also added to section 15 of the Act (which sets outjons made by the Federal Court have been about other matters.
all the classification types) to make it clear that the words . .
"General", "Parental Guidance”, "Mature", "Mature Accompa- 1 hat, | trust, adequately addresses the issue raised by the

nied", "Restricted" and "Classification Refused" are descriptivedeputy leader. If not, | am sure he will raise it again.
only and not part of the classification. TheHon. R.D. LAWSON: The minister's response
Part 3—Transitional provisions clearly does not answer the issue which was raised in my

32—Application of Act . . .
This clause makes it clear that the amendments only operate fGOreSPondence and which has been raised by the committee.

future actions and do not affect the prior interpretation of the Act.T € government is suggesting that this little innocuous
33—Conversion of certain pre-commencement classifications ~ provision about declaratory orders is a provision that finds
to equivalent new classifications _ ~ some comparable provision in the federal legislation, and that
This clause ensures that lasifcations assigned to ims qhe Federal Court makes declarations n matters Such as tis
on that commencement, to be taken to be the new classifications '€ €ason the government has raised the question of the
in accordance with the tables set out above. Federal Court’s powers is to reassure some of the members
of this chamber that this is just an innocuous little provision
TheHon. R.D. LAWSON secured the adjournment of the which is being used elsewhere and there is nothing to fear

debate. from it. We do not see it in that light and | believe that the
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government by raising the matter of the Federal Court’s NOES (10)

power to make declarations and raising the spectre of that Evans, A. L. Gago, G. E.

court, having made declarations, was really a mischievous Gazzola, J. Gilfillan, I.

diversion and that this provision has no relevant federal Holloway, P. (teller) Kanck, S. M.

analog. Reynolds, K. Sneath, R. K.
TheHon. NICK XENOPHON: Does the minister Xenophon, N. Zollo, C.

concede that the distinction between the Federal Court’s PAIR

declaratory powers and those which are being proposedinthe ~ Schaefer, C. V. Roberts, T. G.

bill i§ that, with respectto the Federal Court, pa}rties mu_st.be Majority of 1 for the noes.

nominated; thatis, it must be as to specific parties, as distinct Amendment thus negatived.

from what is proposed to a class? | indicate that, following  The Hon. R.D. L AWSON: | move:
the council rising yesterday, | had an opportunity to file the
amendments, which of course | will speak to in due course ) . .
but members will now have an opportunity to considerThe government's bill (jeflnes ‘enterprise agreement’ as an
whether they support this test clause in the context of botRNterprise agreement in terms of one employer only. The

Page 6, lines 34 to 36—Delete subclause (5)

the— government’s bill will enable an enterprise agreement to
The Hon. lan Gilfillan: | hope the Hon. Terry Cameron 'elate to one or more employers—in other words, the
will study it. government is proposing multi-enterprise enterprise agree-

TheHon. NICK XENOPHON: | am sure he has and that Mments. By this amendment, | seek to delete that extension
he will, before there is any vote. In relation to this test clausd"0m Simply one employer to a number of employers.
and for the benefit of members, | have set out a number of We regard an enterprise agreement as essentially an
alternatives that restrict the class of persons to whom such @&greement between one employer and the employees in that
order could apply. Going back to the original question, is it€nterprise. Itis foreign to the notion of enterprise agreements
not the case that, under the Federal Court's declarator return to what might be called the collectivist notions that
powers provisions, specific parties must be nominated? ThaPPly to awards. An enterprise agreement is precisely what
is the first question. The other is that, with respect to whalt says: it is an agreement fashioned for the benefit of a
the Hon. Mr Roberts said yesterday, there are already existirRgg'ticular enterprise and the employees in that enterprise.
powers in the current act to deal with such matters, and this There are some who say that there ought to be multi-
is simply expanding them. Will the minister expand on whattmployer enterprise agreements, and the government has the
his colleague told us yesterday? seductive claim that this is just to enable a number of
The Hon. R.D. Lawson interjecting: franchisees, which might be a number of small businesses,
TheHon. NICK XENOPHON: | think it was sec- to have the same enterprise agreement. However, this
tion 111, but some reference was made to it yesterday or gimendment is sewing the seed for multi-enterprise enterprise
Thursday last week. In regard to section 111(3), the ministeRgreements. It is designed, really, to undermine the whole
the Hon. Mr Roberts, said yesterday that, whilst at preserftotion of enterprise agreements and take away their initial
other provisions of the act do not confer jurisdiction, Purpose, and we strongly oppose that concept.
previously section 111(3) of the act gave the court jurisdic- Of course, this amendment is just a test amendment,
tion to make declarations in relation to the Termination ofbecause this is the first occasion in this bill where the notion
Employment Convention 1982. The Hon. Terry Roberts wa§f multi-employer agreements arises. In the committee stage,
accusing Mr Lawson of misleading on the issue of declaral would be very happy to provide the committee with
tory judgments, and | do not necessarily agree with that. €xamples of the disadvantages which the economy suffers if
TheHon. P.HOLLOWAY: In relation to the question One returns to this multi-enterprise system.
asked by the honourable member: yes, the question of TheHon. P. HOLLOWAY: The government supports
specific parties is one distinction in the Federal Court; théhese multi-employer agreements. They will assist franchised
other is the subject matter, as was mentioned by the depuBusinesses. They will allow businesses to spread the cost of
leader. In relation to the second part, former section 111(3Jeveloping, negotiating and certifying agreements. They will
was referred to. The Hon. Terry Roberts made it clear tha@rovide a cheap way for small businesses to participate in
that section is no longer in the act. bargaining for the first time, which may well see them
TheHon. R.D. LAWSON: | should indicate to the become more comfortable with the process and, potentially,
committee that we have seen the amendments now foreshegiiter their own enterprise agreements at a later time. It also
owed by the Hon. Nick Xenophon. These are amendments frovides small businesses with another way of accessing
proposed section 4A and do not strictly arise for debate at thi$exibilities that larger businesses have had access to for
juncture. | can say in relation to the amendments foreshadnany years. To use the common phrase, we regard this as a
owed that they make a bad clause a little less bad bufo-brainer.
notwithstanding the minor improvement that the foreshad- TheHon. NICK XENOPHON: | do not support the
owed amendments make, we remain implacably opposed gmendment of the Hon. Mr Lawson. | would have thought
the extension of this power to the court to make declarationthat, in terms of what is being proposed—and | understand

as to employment status. that this is a test clause, and | do not have any amendments
The committee divided on the amendment: to this particular clause foreshadowed, proposed or thought
AYES (9) of that—
Cameron, T. G. Dawkins, J. S. L. An honourable member interjecting:
Lawson, R. D. (teller) Lensink, J. M. A. TheHon. NICK XENOPHON: No; we won'’t be going
Lucas, R. 1. Redford, A. J. home—not on my account. | see it as giving flexibility to
Ridgway, D. W. Stefani, J. F. small businesses. It is not as though they will be roped into

Stephens, T. J. it. If a dozen franchisees want to get together and spread the
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cost of an enterprise agreement, | do not see that as a b#te minister was asked whether any business supports this
thing. It is not compelling small businesses to go down thigarticular measure, he did two things: first, he said no, he
path: it gives them an opportunity to spread the cost otannotidentify one single industry or business group that has
negotiating or preparing such an agreement amongst @alled for this change; not one. Indeed, from what | can read,
number of businesses. For those reasons, | do not support thst of them are opposed to it, so they do not share the
amendment. government’s view that this is a great benefit to business.
TheHon. AN GILFILLAN: The Democrats do not Secondly, the government sought to attack us because we
support the amendment and share the view that was expresgaised that particular issue. At the end of the day, we have a
in the latter part of the Hon. Mr Xenophon'’s contribution. It perfectly good system available for multiple employers—it
appears to offer an opportunity—there is no coercion—buts called the award system. | do not know why we need this
it just widens the scope of what can be a flexible arrangefor multiple employers, particularly when multiple employers
ment. In fact, | am surprised that the opposition opposes ifare not availing themselves, or not asking for it.
because it appears to me that it offers some further territory | point out to honourable members, the Australian
in an area which they encourage, and that is people negotidbemocrats and the Hon. Nick Xenophon, that the Employee
ing agreements freely and to the end that suits both partie©mbudsman, as it has been explained to me with respect to
TheHon. R.D. LAWSON: The reason for our opposing enterprise agreements, has no difficulty in negotiating for
this notion is that the introduction of enterprise agreementmultiple groups of employers. The process is that one
with more than one employer would encourage a return temployer takes it along to the commission, and, if other
industry-wide bargaining—a form of collective bargaining— employers want to pick it up, the process is simplified and the
which the industrial relations system around the country hasommission lets it go through. We are concerned that
been getting away from. We are definitely committed to the@ndustrial pressure would be brought to bear on individual
notion of enterprise bargaining and enterprise agreements, keinployers to engage collectively. At risk here, and what we
we believe they should be enterprise specific. This provisiohave not seen for a number of years, are issues such as
is the chink in that armour; it is something that the unionssecondary boycotts and things of that nature. They are not
have been pressing for. They are not pressing for it for theecessarily illegal in the context of an industrial dispute in the
purpose of making life easier for employers: they are pressingtate environment.
for it to making life easier for unions to enable them to  The Hon. Nick Xenophon interjecting:
engage in industry-wide bargaining with all that connotes.  TheHon. A.J. REDFORD: Well, they are not, particular-
TheHon. A.J. REDFORD: | have a question to the ly if they are not engaged in the state system. However,
minister. In relation to this definition of enterprise agreementpressure could be brought to bear on employers who are
and the change in definition, could the minister explain to mdéorced and herded together. At the end of the day, what has
what the purpose is and what the object is? | ask that questialriven this economy over the past decade? | do not know
in this context: quite clearly there are provisions in thiswhere members have been over the past decade since John
legislation for collective bargaining and the establishment oHoward became Prime Minister and has been re-elected on
awards. There are provisions for enterprise bargaining ia regular basis. Indeed, he was re-elected with an increased
relation to individual employers. | wonder why we need thismajority less than a few short months ago. Individual
halfway house. enterprises are treated as such, and not as industries, and that
TheHon. P. HOLLOWAY: | think we have already has created a great deal of competition within the individual
essentially answered that question. This provides a middlenterprises and led, in no small part, to this extraordinarily
ground. It makes it easier for small and medium businessdsioyant economy that we all enjoy. That is my view.
to participate in enterprise bargaining, which will deliver TheHon. NICK XENOPHON: | will pick up on the
results more tailored to their needs than awards. | really thinklon. Mr Redford’s remarks in relation to secondary boycotts.
that answers the question. Could the government respond to that? | think it was a
TheHon. A.J. REDFORD: Given that the minister's legitimate point. As | understand the Hon. Mr Redford’s
answer to that question was that it would be good foremarks that pressure will be brought to bear, | do not
business, can the minister identify any business groups erecessarily subscribe to that view, but what protections are
businesses that have called for this change to the legislationti?ere if there were an attempt to use secondary boycott
TheHon. P. HOLLOWAY: | think the honourable provisions to force people to be part of that? If the minister
member is well aware that this legislation as a whole has bearould just expand on that because | think it is a legitimate
criticised by business groups. That has been the position thégsue raised by the Hon. Mr Redford.
have taken—to criticise it as a whole—so we do not have any TheHon. P. HOLLOWAY: My understanding is that
cases of people supporting particular parts of the legislatiorihey are illegal. | do not have the exact information for the

That is well known for exactly the same reasons— honourable member now. If he is really interested, we can
TheHon. A.J. Redford: It was a very simple question. follow that later, but | am not sure that it is really going to be
You're exposed for what you are. all that relevant to the debate before us.
TheHon. P. HOLLOWAY: Well, no; | think the In relation to matters raised by the Hon. Angus Redford—

converse is true. What we have seen exposed is what wee talked about awards. Simply put, the difference is that
heard from the honourable deputy leader’s explanation thawards are determinations of the commission; agreements are
he thought this might make it easier for unions. That is thdy agreement. That is essentially the difference. They are
perspective from which he is coming with his opposition. agreements between employee and employer, and that is the
TheHon. A.J. REDFORD: The government has been difference.

exposed. Members opposite sit there and say—and it is TheHon. R.D. LAWSON: | will take up the point raised
almost Orwellian and a continuation of this minister’'s wayby my colleague, the Hon. Angus Redford. The minister was
of characterising a lot of things—that this is for businessunable to advise the committee of any body of employers
This is great; it is going to make it easier for business. Whemvho supported this particular extension. Indeed, the contrary
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is the case. All of those employer bodies that made submisgne end of the spectrum. The other end of the spectrum is the
sions to the government opposed it. A typical comment camability of employers to be able to join together to form a
from the wine industry which said that there was no supporinulti-enterprise agreement.
within that industry—which is a major South Australian | think you have to weigh up the balance here. | accept that
industry and one of the great developing industries of outhere may be some attempt to try to introduce pattern
state—for enterprise agreements that can be made other thiaargaining, and | do not have any doubt that some unions will
with one employer. try to use it, but that has to be balanced against some of the
The issue is pattern bargaining. Multi-enterprise agreeadvantages that can flow out of a system of multi-bargaining.
ments enable unions to use the collective power that theywe have, for example, the franchise system with Pizza Hut,
have to force enterprises, one after the other, to adopt exactifcDonalds, Kentucky Fried Chicken, etc. | understand that
the same form of enterprise agreement. One employer they are all required to do an enterprise agreement—as any
taken on and, because all the enterprise agreements dranchisee in such a situation would be required to do—and
coming up at the same time in many industries, as they dd, also understand that each one of those agreements is
they force, by a ratchet effect, to get every enterprise to agradentical.
to the standard that might apply to some parts of the industry. It would be interesting to hear from the Hon. Bob Sneath.
They can force them, as has been shown in the Victoriahwould have thought that, in most of the councils he is
building industry, where the pattern bargaining by buildingreferring to, the industrial officer would slap an old agree-
unions was highly successful in ensuring that every enterprisment on the photocopier, copy it, and go all the way up to the
had to pay what one enterprise chose at the very beginninguncil and go through it, and we would all be pleasantly
as a generous concession for industrial peace. Anotheurprised to find that that is exactly what the members want
enterprise which could not afford to pay the same conditionand that is what the employing council wants, too. Whilst
was forced by industrial and commercial pressure to apply thihere is some merit in the argument that this has the potential
same. So, you do not have individual enterprise agreementsr abuse under a concept of pattern bargaining, | am not sure
fashioned to meet the requirements of a particular enterpriséyat that is what we would see here in South Australia: we
you have one standard applying across the board; and we arave a pretty good industrial relations record.
opposed to it. By creating a situation where employers can band together
TheHon. NICK XENOPHON: Given that this has been to form one agreement for each of their little franchised
raised, my understanding of the Victorian building unions isoperations (or what have you) that may use identical work
that there was a federal royal commission into their condugbrocedures—under any semblance of work values, the work
and tactics because they were illegal. The outcome that the identical—if one were to look at any of the criteria that the
honourable member refers to was not as a result of multeommission operates under, any commissioner will grant the
enterprise agreements but as a result of illegal conduct on tlsame conditions. In fact, if you trotted up to the commission

part— with half a dozen different enterprise agreements from
Members interjecting: McDonalds and there was any deviation in the wording of the
TheHon. NICK XENOPHON: | guess we can have that enterprise agreement, in my opinion that would be more

debate on that clause as to whether it goes that far. likely to incur the wrath of the commissioner than the
TheHon. R.K. SNEATH: | want to give a couple of obverse.

examples of when | was with the union. | have no doubt that if pattern bargaining did emerge here
TheHon. R.D. Lucas: That was in the olden days. as a problem—and | do not expect that it would—it would be

TheHon. R.K. SNEATH: They might have been the quickly jumped on, as it was elsewhere. In the interim |
olden days, but at the time these people wanted to haveannot see any reason why employers who run identical or
agreements the same as the others. For example, there ailéka businesses cannot make life easier for everyone in-
huge number of country councils all over South Australiayolved—the unions, the associations, the employees and
and | did enterprise agreements at most of them. | rememb#nemselves—by banding together to form an enterprise
some of the councils coming in and saying, ‘This is what weagreement. In fact, one could mount an argument that, by
want, the same as Loxton’, or, ‘We want the same as Clevebanding together as employers and seeking to negotiate with
They had a copy of the agreement that had been done with thieeir collective strength, they will not be picked off and their
council next to them and they wanted the same. bargaining positioning may well be maximised.

An honourable member: Not a bad thing. TheHon. G.E. GAGO: Further to the comments of the

TheHon. R.K. SNEATH: Not a bad thing, no. Buteach Hon. Terry Cameron and the Hon.Bob Sneath on the
council had to do an individual one, had to go through theadvantages in this type of pattern bargaining, | would like to
time it took to do it, and had to bring the workers in on very briefly mention my own experience. In the aged care
numerous occasions to vote on various clauses in thgector, where there are 100-odd nursing homes, and also in
agreement. If six councils on the West Coast had said thahe private hospital sector, where there are 50 or 60-odd
they all wanted the same agreement, they could have got tipgivate hospitals, the businesses are almost identical, and the
LGA to negotiate that with whoever was representing thevork practices are virtually identical as well. Similarly,
workers—whether it was the union, the Employee Ombudsgroups of employers coming together to draft a similar
man or whoever—and got the same agreement across teaterprise agreement can be in the interests of everyone,
board, rather than wanting the same as the council next doparticularly at a time when there is a labour shortage—as
but still having to do an individual agreement. there is at the moment in the nursing profession.

TheHon. T.G. CAMERON: Once again we have the Instead of this scramble to try to attract nurses and poten-
arguments being outlined by the Hon. Robert Lawson. tially create instability in workplaces because of problems
believe that the example he gave in Victoria was correctattracting an adequate number of the labour force, by
there was an attempt at pattern bargaining, and some prefiyouping together and offering similar conditions it provides
rough tactics were used to try to enforce that. | guess that i@ level playing field that makes it easier for employers to
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divide up and access the labour force available to them. It Majority of 3 for the noes.
eliminates this mad scramble and one-upmanship here and Amendment thus negatived.
there. It also can be in the interests of employees in terms of The Hon. R.D. LAWSON: | move:

its providing equity across industries, with the same pay and  page 7, lines 5 to 29—Delete subclauses (7), (8) and (9)

conditions for the same work being done. That prowdes'a}his amendment seeks to delete three changes to the defini-

certain sense of fairess and a greater sense of well-DeiRg "¢, 4 strial matter. The definition is an extensive one
among employers. | do not see this as necessarily belngaqjd appears in section 4(1) of the act, as follows:
disadvantage to employees or employers. ! ’

TheHon. A.J. REDFORD: | will not prolong the G'lEgggtgﬁlamg%@;’ge;”esrﬁp%?égsa_ﬁecn”9 the rights, privileges
committee. In response to the Hon. Nick Xenophon's .
comment about the royal commission, this style of patter@"d | émphasise the plural there—
bargaining has happened since the royal commission and doésrluding prospective employers or employees), or the work to be
not pre-date it. done in employment, including, for example—
The Hon. Nick Xenophon interjecting: and then there are listed a series of issues from (a) to (n)
TheHon. A.J. REDFORD: The building and car including wages, allowances, hours of employment, and
industries. We have seen it happen in relation to a campaigitestions as to what is right and fair, etc.
run by the Metal Workers Union in Victoria, which then  The definitional changes which are moved by the govern-
sought to extend what had been gouged out of Ford iment's amendment are these. No longer will it simply be a
Victoria into South Australia. At one stage it put Mitsubishi matter affecting rights, etc. It will also be matters affecting
at great risk, but there are a number of facts there that | wouldr relating to. So, by inclusion of those words ‘or relating to’,
rather not be forced to put on the public record because of tH&e concept of industrial matters is expanded. Moreover, not
precarious state Mitsubishi is in. Further, we have to bénly is the concept expanded by the addition of those words
mindful, in terms of dealing with all this legislation, that our ‘or relating to’, it is also expanded by changing the plural
federal colleagues simply want a unitary federal system ang@mployers or employees’ to include ‘rights or privileges or
we have to be cautious about what we do here. duties of an employer or an employee’, and that is a subtle
The Hon. Nick Xenophon interjecting: but significant change in the concept of industrial matters.
TheHon. A.J. REDFORD: | do, but if the states act ~ Likewise, by the government's bill the definition is
unreasonably you will encourage the federal governmenghanged in relation to apprentices. The current paragraph (d)
armed with a compliance centre, to undermine anything wef the definition of industrial matter relates to the relationship
might seek to achieve. We need to be cautious about whaf employer and apprentice. They are the words, ‘the
measures we take and cautious in the context of only takingglationship of employer and apprentice’. Now that definition
steps if we can at least secure some business support. As t&hanged to include ‘the relationship between an employer’,
minister has said, there is nothing in terms of busines#at is one employer, ‘and an apprentice’, and any matter
support. | have made that point before and | am sorry if @rising out of that. So there is this subtle change from what
have repeated myself. is now the collective to the singular, and it means that the
TheHon. P. HOLLOWAY: With regard to the point legislation will now allow individuals to notify an industrial
about no business support, it is clear tactically that busineg§ispute with no need for any collective element at all. For
organisations have made a decision, which is their right, igxample, an employee could feel that they had been harassed
relation to this bill as a whole, but clearly there are parts obYy a co-worker, that they had been given inappropriate duties,
the bill which would have business support, for exampleallocated a car park they did not like, or had an office
provisions about enterprise agreements and extending theprovided for them which is something they did not particular-
from two to three years. | am sure that all businesses woulty like. That employee could then take that grievance to the
support that, but clearly they have taken a tactical positiofndustrial commission on an individual basis.
and the Hon. Angus Redford’s comments need to be putinto This challenges the fabric of the existing system, where
perspective in relation to the attitude taken by business. there are checks and balances between the pursuit of individ-
TheHon. A.J. REDEORD: If | understand the minister ual rights on the one hand and the collective rights on the
correctly, his perception of what business has done here gher. In general terms, under the existing system—which is
that it basically opposes the bill, but there are lot of littlethe correct system, we believe—the only individual rights
things in the bill they really love but they are not game to tellable to be pursued are those specifically given statutory
us. | find that proposition from the minister patently absurdstanding, for example, unfair dismissals, underpayment of

The committee divided on the amendment: wages and other claims about breach of industrial award or
AYES (8) agreement. This change is opposed by the industry groups.
Dawkins, J. S. L. Lawson, R. D. (teller) It is something that has not been sought by any of them, and
Lensink, J. M. A. Lucas, R. I. we would submit that no case has been made for the erosion
Redford, A. J. Ridgway, D. W. of these checks and balances and this significant expansion
Stefani, J. F. Stephens, T. J. of the definition of industrial matter. The second part of my
NOES (11) amendment seeks to delete a new definition of ‘outworkers’
Cameron, T. G. Evans, A. L. in relation to industrial matters, but | will confine my remarks
Gago, G. E. Gazzola, J. initially just to that question of the expansion of the definition
Gilfillan, 1. t.) Holloway, P. (teller) of industrial matters.
Kanck, S. M. Reynolds, K. TheHon. P. HOLLOWAY: | indicate that the govern-
Sneath, R. K. Xenophon, N. ment obviously opposes this amendment. The government
Zollo, C. believes the clause in the bill has several important purposes.
PAIR The first one is to enable the commission to address matters

Schaefer, C. V. Roberts, T. G. in awards to deal with the chain of contracts for outworkers,
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and this is much like the recovery provisions later in the bill,and | know they did not all relate to underpayment of wages
which provisions we will discuss later. We believe that isor dismissals. This provision is paramount for the outworkers,
important. The other purpose of the clause which thearticularly to protect apprentices. Apprentices have some of
opposition is seeking to delete is to allow the commission tahe worst treatment in workplaces you would ever see, where
appropriately receive referrals from the Training Grievanceyoung apprentices cannot defend themselves. We read in the
Tribunal. That is why the clause is there, and we oppose th8unday Mail not long ago about the increase in bullying in
objectives that oppose the amendment. the workplace. This gives these people some protection as
TheHon. NICK XENOPHON: | will not support the well, so it is a very important part of the bill.
amendments. My understanding of what is proposed by the TheHon. A.J. REDFORD: | have a question to the
government is that it does expand the definition of industriaminister in relation to how this might work. If I understand
matter. In relation to apprentices, | know there has been sorthe extension of the definition, this would expand the rights
controversy about the rights of apprentices in the context abf individual workers to take complaints to the Industrial
the relationship between employer and apprentice. | woul@€ommission in a very broad sense. So, an individual worker
have thought that this would clarify that and give sufficientwho might have a complaint of any description—it might
jurisdiction in cases where, as | understand it, there was even be a common law claim—could take that to the
question mark as to whether the commission could intervenedustrial Commission or, indeed, to the Industrial Court,
or have jurisdiction where there was a genuine disputdecause it would relate to rights, privileges or duties. ‘Rights’
between the employer and the apprentice. is a pretty broad term: it might include compensation. So,
TheHon. R.D. LAWSON: | should have mentioned to potentially, it would establish an alternative forum to our
the committee in my opening remarks that the particulaestablished courts. | might be wrong, but that is the way |
significance of the definition of ‘industrial matters’ is that read the explanation by the Hon. Robert Lawson. If that is the
section 7 of the act gives the Industrial Relations Commissionase, that may well be what the government intends but, if it
the jurisdiction to regulate industrial matters, and thes not, | will be interested to hear why that is not the case.
jurisdiction of the commission is confined to industrial That is the first part.
matters. Widening the definition in the manner posited to The second part is this: one might assume that a union
extend it to include the capacity to intervene and rule upomight say, ‘Let’s not send your personal injuries matter to a
individual disputes between individual employers andegal practice. Let’s slip this into the commission and see
individual workers is a considerable extension. | acknowwhether we can sort it out in the commission between co-
ledge, of course, that individuals do have particular rightsyorkers, and that way we do not have to go to lawyers.’
which are protected under the existing law—rights in relation  The Hon. RK. Sheath interjecting:
to unfair dismissal, underpayment of wages and the enforce- TheHon. A.J. REDFORD: The Hon. Bob Sneath is
ment of particular award conditions that might apply tosmiling: he has thought of another reason why this should be
them—>but the capacity of an individual to create an industriasupported. | will be interested in the minister’s response to
matter which invokes the jurisdiction of the Industrial that. | must say | have not thought through the issues
Commission is a considerable extension, we would submitarefully: it only just occurred to me.
It also gives rise to the capacity for further disputation and TheHon. P. HOLLOWAY: The honourable member
argument in the Industrial Relations Commission. It will needs to read the provision in conjunction with clause 71 of
create more disputation, and it is uncalled for. So, outhe bill, which is an amendment of section 194, Applications
opposition to subclauses (7) and (8) of this clause are baséd the Commission, which applies some restrictions in
upon that proposition. relation to access to the commission, namely, they have to
We have a different objection to subclause (9), which willestablish that the claim arises out of a genuine industrial
insert in the definition of ‘industrial matter’ the following: grievance and there is no other impartial grievance resolution
any matter affecting or relating to the performance of work byProcess thatis or has been reasonably available to the person.
outworkers, including— TheHon. A.J. REDFORD: | am not sure that that
(i)  the giving out of work which is to be performed (or is entirely answers the question. The minister is referring to

reasonably likely to be performed), directly or indirectly, ; ; ;
by an outworker: clause 71 of the bill which seeks to amend section 194 of the

(i)  the regulation of any person who gives out work which 8Ct. Again, I am speaking from ignorance and | have not
is to be performed (or is reasonably likely to be per-looked at any of the common law or any of the decisions
formed), directly or indirectly, by an outworker; made by the commission or the court as to what is an

(iif)  the creation of 1 or more contracts (including a series ofj,qystria| grievance. | assume that has been the subject of
contracts) dealing with the performance of work by

outworkers: some decisions made by some of the industrial forums. If one
(iv) the terms or conditions under which work is performed 00ks at the common and plain meaning of ‘grievance’, it is

by outworkers; _ a complaint. As long as it is genuine, it comes within (a), and
() the protection of outworkers in any other respect; (b) talks about if there is no other impartial process that is

This is a considerable expansion of the jurisdiction of theeasonably available. Why should you have to go to the
Industrial Commission, and it is one that is not warranted. District Court or Supreme Court and expose yourself to all
remind the committee that there is already a definition othose lawyers? | see the Hon. Bob Sneath again nodding in
outworkers and provisions relating to outworkers in section greement at the prospect of that.
of the existing act; it is unnecessary to expand the jurisdiction The Hon. Nick Xenophon interjecting:
of the Industrial Commission in the way in which this  TheHon. A.J. REDFORD: An industrial matter. Thatis
expanded definition seeks. the point. Disputes between individuals are generally for the
TheHon. R.K. SNEATH: | am sure that the Hon. Terry mainstream courts. The Industrial Commission and the
Cameron in his time as an industrial advocate would agremdustrial Court deal with disputes only in a collective
that some of the worst cases one would see concerned tfeshion—that is, between groups of employees and an
treatment of individuals in some of the larger work forces,employer—with a couple of exceptions, one being unfair
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dismissal and another being underpayment of wages. lever, the unions do not want to actually go out and get their
respect of anything else, you have to go to the mainstrearfingers dirty signing up members. That is why they are losing
courts, and you have to go to a law firm or engage a lawyemembers.
In the Industrial Commission, you do not have to engage a TheHon. R.K. SNEATH: How many outworkers are
lawyer; you can get an industrial advocate. | am sure thénhere in the union and how many apprentices? How many
Hon. Bob Sneath will tell me if | am wrong in making that apprentices and outworkers will be attracted if the so-called
assertion. That will enable workers to say, ‘l am not going toscare tactics that you talk about are employed where unions
go to a courtif I can bring it within the broad definition of an run around to them all and say, ‘Sign up with us.’ Itis just a
industrial matter. | will go to the Industrial Commission. scare tactic. | have asked a question that the honourable
That will set up a competitive jurisdiction within the system. member has not answered. How do apprentices and outwork-
I might be wrong, but that is how | see it based on my readingrs on $10 or less an hour afford lawyers when you do not
of the bill. I will be interested to hear if the minister has anallow them access to the Industrial Relations Commission?
answer to that. How do they?

TheHon. P. HOLL OWAY: This proposal simply seeks ~ The Hon. R.D. LAWSON: This is yet another one of the
to allow individuals to have access to the appropriate disputglauses in this bill the only purpose of which is to ensure that
resolution bodies. It seems to be rather extraordinary that th@e work that unions ought be undertaking—namely, signing
Liberal Party is saying that individuals should not have accesgp members—can be avoided.
to the system and you can do it only if you are part of a = The Hon. RK. Sheath interjecting:

collective organisation, that is, a union. So, the pointhereis The ACTING CHAIRMAN: Order! | am having a great

that if the bill is passed in its present form it will enable geg) of difficulty hearing the honourable member. There are
individuals to have access to it, as was pointed out in debatg many conversations.

in the other place by, I think, Dr Such. Perhaps heisthe only 1a Hon. RK. Sheath interjecting:

true Liberal left. . .
e . . . The ACTING CHAIRMAN: Members on my right will

f 'It'rr:eHo_n. R'?‘ LdAV\t/hSO.N' Th||(s cI%usetwlll mak_e it ea?er dget the opportunity to get on their feet and reply. The Hon.

or the unions to do their work rather than going out andy, ' -\« r'has the call.

:ﬁgrk‘#fé“gpmrgﬁgg O'L ‘g‘ggal";‘rgf g Iﬁ?%‘?ﬁ;f‘a oo’ TheHon. R.D. LAWSON: One would have thought that

that is the traditional function of unions. They simply do nOtth;ti(L:JlTllgrnrievr;otijé?sr?ia\s/?hzrg;gZgiaﬁz\)jlab;gtg torefr?tisgégr;n d

want to go out and secure membership and actually take P PP .
utworkers. You do not have to charge the same membership

the cudgels. They are how happy to hgve individual ge to all your members. If you are offering them services and
prosecuting these claims through the industrial courts. We A efits they would be joining your unions in droves, not

all in favour of individual rights, but we do not believe that Irlunning 'n the other direction
our industrial relations system and the Industrial Commissio The Hon. P. HOLLOWAY: The mind boggles at the

is the appropriate place to air grievances of this kind. 'jdea! Can you imagine a lady who is sewing, does not speak

This amendment to section 194 to which the ministe English and is tucked : burbi here? Sh
refersis really a sop, because it provides that a natural pers y English and IS tucked away in suburbia somewnere she
oes not speak a word of English and—

may bring an application as of right in relation to these LT
matters but must establish to the satisfaction of the commis- 1he Hon. Carmel Zollo interjecting:
sion that there is a genuine industrial grievance, whatever that TheHon. P. HOLLOWAY: Yes; she sews for a few
means, rather than just some personal claim. A genuin@ollars an hour. _
industrial grievance would best be taken up by an association TheHon. R.D. Lawson: You've given up onthem, have
representing those in the workplace. The idea of an individuaiou?
having to go along to the commission and then having to TheHon. P. HOLLOWAY: On the contrary; this clause
satisfy the tribunal that they are raising a genuine industrials about deciding whether or not we are serious about looking
grievance raises an unnecessary complication. We agfter outworkers and apprentices. That is what this issue is all
opposed to the extension of this jurisdiction. We do no@bout; we either care about it or we do not. | think that is
believe the government has demonstrated any specific ne€gsentially the issue here. The other point is that there is a
for the extension. principle here that everyone deserves access to an independ-
TheHon. R.K. SNEATH: | just wondered what the Hon. ent dispute resolution, not just those who are members of the
Mr Lawson’s opinion is on how an outworker on $8 to $10 anunions. Itis really a rather strange debate we are having here;
hour, or an apprentice (sometimes on less), affords a lawyé&he Liberal Party is really saying that non-unionists do not
when he is not prepared to give them access to the Industrileserve protection. We think they do. We think all Australian

Relations Commission. workers deserve protection against exploitation, and that is
TheHon. R.D. LAWSON: | would have thought thatis really the guts of this issue.

the best selling point that the unions could have for— TheHon. A.J. REDFORD: If | can assure the honourable
TheHon. R.K. Sneath: Don’'t worry about the unions. leader, we believe that non-unionists need protection. From

Think about the apprentice. what we have observed over the past 20 years, most of that
The ACTING CHAIRMAN (The Hon. J.SL. protection they have needed is from unions themselves.

Dawkins): Order! However, we endorse that those people deserve to be treated

TheHon. R.D. LAWSON: Think about the union that with respect. They certainly do not, without reflecting on a
ought be out there signing up the apprentice or the outworkearevious vote, deserve to be hit with unreasonable bills for
to say, ‘You'd be better off if you were to join us. We have things such as bargaining fees. That is why we worked so
services. We can provide support. We will supply you withhard to protect these people earlier in the debate, notwith-
advocates and lawyers to make this case, if it is an industrigitanding that we did not prevail.
case.’ You would expect the unions to be doing this; how- TheHon. G.E. Gago: Here’s your opportunity.



1048 LEGISLATIVE COUNCIL Tuesday 15 February 2005

TheHon. A.J. REDFORD: No; we did not prevail. We a specific provision for outworkers and, if so, why is the
tried to protect the non-unionists. | have not heard anything—government going down that path if that is occurring?

The Hon. G.E. Gago interjecting: TheHon. P. HOLL OWAY: My advice is that the awards
The ACTING CHAIRMAN: Order! The honourable Mr may only be about industrial matters but, when dealing with
Redford has the call. outworkers, there may be other issues. There are other

TheHon. A.J. REDFORD: | have not heard anything provisions in the bill, but they do not deal with awards like
that would prevent a situation where, say, non-lawyers coulthis one does. In other words, this whole provision specifical-
use the industrial commission to advance matters which havg relates to awards.
formerly been advanced through the courts where only the The Hon. NICK XENOPHON: The concept of the
legal profession is entitled to appear other than people iprotection of outworkers is almost a motherhood statement.
person. If 1 am incorrect in that assertion, | would bel am trying to ascertain whether subparagraph (iv), the terms
delighted if the government could correct me. On that basisand conditions clause, necessarily covers that. From a
| can only assume that that is the case. jurisdictional point of view and from the implications, | am

The Hon. P. Holloway interjecting: trying to work out what it will mean having this extra

TheHon. AJ. REDFORD: No; | am asking the question subparagraph in there which refers to the protection of
in quite a genuine way. Can non-lawyers use the industriadutworkers. It is a laudable concept, but how does that fit into
commission in the guise of industrial representatives to takéhe whole scheme of things in terms of other workers in the
matters to the industrial commission which otherwise wouldcontext of the statutory scheme, and what is being proposed
have gone to courts and otherwise would have either had toy the government? | am trying to ascertain that. It is not
have been taken to courts in person or through members bking in any way mischievous; | am just trying to work out
the legal profession? what it actually means, and what the implications will be for

TheHon. P. HOLLOWAY: At the moment there are a that. | am supportive of outworkers being given additional
number of avenues and jurisdictions that might be availableghts and remedies, but | am just trying to understand what
in relation to particular matters; for example, a managethe ‘protection of outworkers in any other respect’ actually
might go to the industrial commission or to the Equalmeans.

Opportunity Commission. Either of those commissions might TheHon. P. HOLLOWAY: It enables the commission
determine the particular issue. One could think of the sort ofo deal with it. If it were made aware of some gross abuse, for
issues where you might use either of those jurisdictions, sexample, it would empower the commission to deal with that
the pointis that it is not an unusual situation where there arparticular matter. It is simply a—

multiple jurisdictions available for resolution of certain ~ TheHon. Nick Xenophon: Why would that be covered
matters. under ‘terms and conditions’?

TheHon. A.J. REDFORD: Has the Law Society been TheHon. P. HOLLOWAY: It may well relate to the
consulted about this in any way, shape or form? Has this beashain of contracts. That is why it might bring itin. | suppose
brought to its attention? it is there as a safety net.

TheHon. P. HOLLOWAY: My advice is that the Law TheHon. A.J. REDFORD: In relation to outworkers, |
Society has been advised about the whole bill. It has certainlknow that my colleague the Hon. Michelle Lensink and, |
been very widely circulated, as | am sure every member isuspect, the Hon. Nick Xenophon have been visited by
here would know. certain women who have been involved in the outworking

TheHon. NICK XENOPHON: | have a question in industry, and in that respect | refer to Ada Garcia who is a
relation to subclause (9), with respect to the matters affectinigader within the Filipino community. We have substantial
or relating to the performance of work by outworkers. | notenumbers of Filipino women who have been involved as
that subparagraph (iv) refers to the terms or conditions undeutworkers in the outworking industry, so to speak. Certainly,
which work is performed by outworkers, and subparagraph have met them, although not in the formal sense that |
(v) refers to the protection of outworkers in any other respectsuspect the Hon. Michelle Lensink and the Hon. Nick
Could the minister explain what work it is proposed clauseXenophon have, but more in a social context, observing from
5 will do in terms of ‘the protection of outworkers in any some distance.
other respect’? Maybe | am missing something here, but I They raise the dilemma about employment and access to
would have thought that subparagraph (iv) covered that. Whamployment that migrant women have when they come to
additional matters would subparagraph (v) deal with? this country. Itis a dilemma about which we have to be very

TheHon. P. HOLLOWAY: My advice is that the clause careful when we consider how we legislate for them. | think
‘protection of outworkers in any other respect’ allows thethat the hardest thing that would confront migrant women
commission discretion to deal with matters other than thoseshen they come from overseas is the capacity to get a job of
set outin subparagraphs (i) to (v), where they are convincedny description. | know from my own personal experience
that it is appropriate to protect outworkers. In other wordsthat it is not easy and, even if you are well connected, it is not
subparagraphs (i) to (iv) provide specific instances where thall that easy. | also know that, whilst we are not a racist
commission might deal with it. Clause 5 simply allows thesociety, and as we endeavour to get rid of our prejudices, it
commission discretion, should there be some other matter thast much harder for those people to get a job than it is for
falls outside those specific cases. Anglo-Saxon people who have been through school.

TheHon. NICK XENOPHON: Where it states ‘the The outworking industry, or the industry supported by
protection’ in relation to subparagraph (v), how does thabutworkers, I think, provides something quite valuable to our
differ from other provisions of the legislation, or what is community, and that is what we would call a gateway into the
proposed to be amended in terms of the jurisdiction of theealm of employment. | will give members an example: in my
commission? In other words, is the protection clausehurch there would be 10 or 11 Filipino women, or other
something that the government says would apply in generaiomen of Asian background who are not that well educated,
terms to other categories or to workers generally? Or, is thiwho have sought employment.
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Indeed, if | go back two or three years, the only employ-outworking areas such as textiles and so on. Itis hard enough
ment they could secure was in the outworking industry. If youas it is keeping jobs in the factories because of those changes
look at it from the outside, from my Anglo-Saxon perspec-and because of cheap imports but, obviously, we could argue
tive, you would say that these women were being underpaidhat the more we get those imports and the more we get that
that it was not fair and that they were being exploited—some&conomic pressure the more pressure there will be to exploit
of them were being paid only $5, $6 or $7 an hour, which isour workers. | think that in itself is something we need to
a pittance—but in those three or four years those women hawnsider. They are just the broad economic factors at work
done two things. They have formed great friendships—almodiere.
tribal in terms of the way they have dealt with each other—  The Hon. Mr Redford seemed to be making the argument
but they have also managed to move on to other formghat, for their own good, it is okay to exploit outworkers
employment. because in the long run it is for their own good, but | am not

I can give as an example women who were involved in mysure that that argument really cuts too much ice with most
church (which I will not name, for obvious reasons). All people. We are not about preventing outworking—
started in outworking—I think they were all making clothes  pembersinterjecting:

on sewing machines for absolutely no money—but they 1 ACTING CHAIRMAN: Order! | cannot hear the
would all get together and it created a social support groufyinister.

Every single one of those women is now working in a factory The Hon. P. HOL L OWAY: | think it needs to be put in

Sggna;?e%ntglw#;? t?]SeO (xe?gs)e%?n\i/\r/]ee‘f,tr\?ilgllfn 'Sa?/'g trr?eorge erspective. The particular clause we are dealing with (and
P y 9. 9 know there are other clauses in the bill which relate to

discipline and a network that helped them move up through,. . A .
. . A ifferent aspects of outworking) simply provides access to a
the system. Whatever we do in terms of this legislation we afety net for outworkers,

need to be very careful that we do not destroy the industrie3 . .
that give these women the opportunity to enter into the TheHon. R.D. LAWSON: | was dlstur.bed to hear the
esponse of the minister to the question posed by the

workplace in some way, shape or form. In some ways, ; . . -
suppose this is a hybrid argument in relation to a youth wagé 0" Nick Xenophon concerning the intended operation of
There was an argument in the 1980s and 1990s that thepdPclause (4) of the definition of outworker, relating to the
ought to be a youth wage so that our young people could gé?rms and conditions U“d.ef which they are performed gr}d the
ajob and at least enter into the work force. protection of outworkers in any other respect. The minister,
In terms of this legislation, while some people will get when asked what sort of issues the government had in mind

their names in the paper and make themselves out to be gré’%@é?&%ﬂ%ﬁ%‘:o"ered by that, said things such as the chain

heroes for saving outworkers from being exploited by heinou8 : X ) ) ) o
employers, | am a little concerned about what the end result _Thatis a disturbing concession. The chain of responsibili-
will be if these industries disappear. What will these womerdy iS not necessarily something that arises out of the particular
do to enter into the work force then? | do not hear anycontract of employment between the outworker and the
alternatives. It is all right for the Hon. Gail Gago, with her outworker's employer. Chain of responsibility is a commer-
Anglo-Saxon education and background, to sit there an@ial term talking about the commercial arrangements—not the
mutter under her breath, but at the end of the day thesgPntractual arrangements—uwhich exist between the outwork-
women find it extremely hard. er and the employer. Traditionally, the Industrial Relations
| urge members to be cautious about how we approach thisommission has jurisdiction over the contract of employment
whole issue of outworkers. | have misgivings about the way@nd the terms and conditions of employment: it does not
the clause is expressed and that is why | will be voting withSUpervise the commercial arrangements which exist for
the Hon. Robert Lawson. businesses. So, it is deeply concerning to find the minister

TheHon. J. GAZZOLA: | would imagine (and | am sure Making that concession, which | think actually gives the
examples where outworkers might be on a contract with a Itis not simply to provide relief to outworkers in connec-
particular person to provide 20 widgets; however, thetion with their terms and conditions of employment but to
contractor may come along and say, ‘Because you do nd@ive to the Industrial Relations Commission a jurisdiction
have the specific equipment or brand of equipment to produd@at it does not have. Once again this is the sheep in wolves’
these widgets we are going to give your allocation of workclothing, an amendment that has been dressed up and argued
to another outworker, because they have.” Or someone m&pt on a certain basis, but then we get the minister actually
be peddling those sorts of products to an outworker and salgtting the cat out of the bag as to what is the government’s
“You can have the job provided you buy this type of equip-true intention in this regard.
ment.’ You can also imagine examples such as, ‘Well, you TheHon. P. HOLLOWAY: If one looks at subclause
might be able to get more work if you came out to the pul(9), subparagraphs (ii) and (iii) really outline the govern-
with me on Saturday night, and we see what happens.’ Thosaent’s purpose in this bill. It gives the Industrial Commission
things are not covered by terms and conditions of employjurisdiction over matters that relate to the following:
ment, but this type of clause may assist those outworkers in ) the regulation of any person who gives outwork, which
getting fair contracts of work. is to be performed or is reasonably likely to be performed directly

TheHon. P. HOLLOWAY: To respond to the point or indirectly by an outworker;
made by the Hon. Angus Redford: these proposals do not (i) the creation of one or more contracts, including a series
prevent outworking, they provide access to a safety net fopf contracts dealing with the performance of work by outworkers.
outworkers. Speaking with my other hat on, as Minister forEither you agree that outworkers should have access to the
Industry and Trade, | would have thought that cheap importsommission or you do not. Again it comes back to that simple
from China and the reduction in tariffs would probably be farpoint. We must be getting near the point where we should
more significant in relation to work in the traditional have a vote on it.
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TheHon. T.G. CAMERON: | cannot agree with the AYES (9)
Hon. Robert Lawson when he talks about a sheep in wolves’ Dawkins, J. S. L. Evans, A. L.
clothing. The best contribution | have heard on this debate so Lawson, R. D. (teller) Lucas, R. I.
far came from the Hon. Angus Redford, who talks with some Redford, A. J. Ridgway, D. W.
experience at a firsthand level of the difficulties of a migrant Schaefer, C. V. Stefani, J. F.
wife securing employment here in South Australia. |, too, am Stephens, T. J.
in a similar position and would endorse— NOES (10)

The Hon. RK. Sheath interjecting: Cameron, T. G. Gago, G. E.
TheHon. T.G. CAMERON: If you can say something Gazzola, J. Gilfillan, I.
helpful, Bob, then say it, otherwise why don’t you just shut Holloway, P. (teller) Kanck, S. M.
up? Reynolds, K. Sneath, R. K.

The CHAIRMAN: Order! The Hon. Terry Cameron Xenophon, N. Zollo, C.
knows he cannot say that. ) PAIR
TheHon. T.G. CAMERON: | was saying that the Hon. Lensink, J. M. A. Roberts, T. G.

Angus Redford’s concern is not so much for the legal aspects ~ Majority of 1 for the noes.

of this resolution—we can leave it to the Hon. Robert Lawson  Amendment thus negatived.

to drive us into the ground with legal arguments. A pointthat TheHon. IAN GILFILLAN: | move:
the Hon. Angus Redford is making is that, sure, we have all  page 7, after line 36—Insert:

heard of or know firsthand of cases of exploitation. It is (ca) the Employee Ombudsman; and

happening in the garment and textile industries, but a lot ofhe effect of this is that the peak entity could embrace the

that employment involves a particular nationality—the gypjoyee Ombudsman. Paragraph (d) states:
Vietnamese, Filipinos, and anow alot of Chinese womenare . iher hody brought within the ambit of this definition by the

doing it. You hear horrible stories of how much they are paidregyations:

Nobody would support people earning $2, $3, $4 or 35 hat indicates that the government has foreseen that other

hour. " : o . .

- . ntities could be identified as a peak entity and, having been

The decision we need to take on this touches upon Whalo yiiie a4 o peak entity, would have the same significance
the Hon. Angus Redford talked about. | intend to support th%s those listed, namely, the minister, what is now SA Unions

government’s position in relation to this bill. However, | do ! - L
so with the full knowledge that once this bill is enactedsrcz:gngU; gﬁ‘“oetﬂ oEfggtlgygg_Coﬁag&Zﬁ: eststhAV\g)r:glri]?n:)S/

lexile outwaring imdusity. AS corain as e sun willcome<mendment is success the Employee Ombudsman,
9 Y. | think that those members who have had any dealings

up tomorrow, the passage of this legislation will put hundreds, ., o £ moloyee Ombudsman would be fully appreciative
of outworkers out of work. It s as simple as that. It is with of not only the role in this circumstance he fulfils but the

\E/lorj[ﬁwa\/}[/ohel?trt tgg\t :e\/gtftfgfrw;”ieglgaﬂon' knowing that | aMotential for the position to be significant in the role of a peak
g o put peop . y - entity, and | would expect that the opposition would have no
One might be able to rationalise that decision away on th ifficulty including the Employee Ombudsman in this
basis that they are only low paid workers anyway and thagategory. Opposition members have shown that they have

people should not be working for that kind of money. | have reat sympathy for the position of the Employee Ombuds-
spent a lot of time in countries where people earn as little a

. ) an, and it is an area where industrial relations take place
$USI a day. They are not outworkers but work in factories, i, the direct hands-on of SA Unions. So | am expecting

| have seen up to 8 000 of them under the one roof eamiNgigorous support from the opposition for this amendment—

B ot o o I ut ok suppor_ad | amprepred o e surprised o
ploy y 9 Hear that the government sees the good sense of this amend-

or a subsidiary company. We all know that we cannotment and that it will have unanimous support.

compete. TheHon. P. HOLLOWAY: The i
. . . . . .P. : government  will

| was a litde disappointed in the Hon. Paul Holloway. | did support the amendment. We certainly do not see any prob-
not pick up in any way Whatsogver the line he attributed .tqems in relation to it, so we are happy to support it.
the Hon. Angus Redford. | think he knows where he is™" 3z 110 B 5 | AWSON: lindicate, too, that the Liberal
coming from. | think | know where he is coming fromand | . qition “will support the inclusion of the Employee
will say it more bluntly than he did. The passage of this bIIIOmbudsman just as vigorously as the government; in fact,
will der]y the right ar!d opportunity for hundreds Of. South more vigorously than the government. We have a great deal
Australian women, principally—95 per cent plus—mlgrants,of confidence and faith in the Employee Ombudsman and it

who will find it very difficult, if not damn-well impossible, is appropriate that he has that role with the other bodies
to obtain any other work, let alone other work at similar rate%ominated

of pay, even if they are earning only $5, $6 or $7 an hour. Amendment carried

| hope the Hon. Paul Holloway does not attribute to me, The Hon. R.D LAWSON' | move:
in supporting the bill, that | am supporting people earning o ) ’
these horrible rates of pay. This is a very difficult decision
and | know enough about industrial law and how it will work . __ ) . . .
out there in the real and practical world. | intend to support! N€re is a new definition of ‘workplace’ inserted into this act,
the government’s position, but I do so knowing that over theé?nd it provides:
next few months It mean the firing of a few hundred South Workplace means any place where an employee works and

; ; ; includes any place where such a person goes while at work but does
Australian migrant women who are doing the only work the not include any premises of an employer used for habitation by the

can get. ) o employer and his or her household other than any part of such
The committee divided on the amendment: premises where an outworker works.

Page 8, line 5—Delete ‘other than any part of such premises
‘where an outworker works’
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This amendment seeks to delete from the tail of that definiprivate lives as well as there being work, and | have ad-
tion ‘other than any part of such premises where an outworkedressed this by way of an amendment further on in the
works’. We believe that the definition ought finish with the schedule of amendments that | will be dealing with later. For
exclusion of any place of habitation of the employer. In othethose members who would like to refer to it, it is amend-
words (and | apologise for reading it again, but it is import-ment 11 standing in my name. | indicate that we do not intend

ant), we support a definition which provides: to support this amendment.
workplace means any place where an employee works and The committee divided on the amendment:
includes any place where such a person goes while at work but does AYES (7)
not include any premises of an employer used for habitation by the Dawkins, J. S. L. Lawson, R. D. (teller)
employer and his or her household. Lucas, R. I. Redford, A. J.
We believe the definition should stop there. The inclusion of Schaefer, C. V. Stefani, J. F.
the additional words ‘other than any part of such premises Stephens, T. J.
where an outworker works’ creates a complication and tends NOES (10)
to undermine the important reinforcement of the fact that a Cameron, T. G. Evans, A. L.
workplace does not include the place of habitation of an Gago, G. E. Gilfillan, 1.
employer or his household. Holloway, P. (teller) Kanck, S. M.
TheHon. P. HOLLOWAY: The government opposes Reynolds, K. Sneath, R. K.
this amendment. We included this definition because, like the Xenophon, N. Zollo, C.
previous debate we had, this is clearly all about outworkers. PAIR(S)
As the name suggests, outworkers are working outside the Lensink, J. M. A. Roberts, T. G.
normal factories and, clearly, in dealing with this issue of Ridgway, D. W. Gazzola, J.

outworkers, one would consider that an outworker should be
able to access assistance in their workplace. That is why we A
believe the definition of ‘outworker’ as it stands in the bill is TheHon. R.D. LAWSON: My amendment No. 13 is
important, because it enables that assistance to be grant S - : ’

Without that, as provided in the Hon. Rob Lawson’s amend‘?:%hsequentlal on an earlier amendment which | moved and

. - . W ich was not carried. It related to enterprise agreements. |
ment, clearly that is weakened; that access to assistance coyld . indicated to the committee our strong opposition to

not be provided. . e .

) enterprise agreements comprising one or more employers:

The Hon. NICK XENOPHON: 1 do not support t_h(_a_ however, the committee has not agreed with that and
amendment, because | would have thought that, by def'n't'orfherefore | will not move this amendment.

those parts of the premises where an outworker is working The committee divided on the clause as amended:

Majority of 3 for the noes.
mendment thus negatived.

are not the parts that are being used for habitation by the AYES (10)

employer and his or her household. So, if we are talking Cameron. T. G Evans. A. L

about situations where there are a number of outworkers in Gago, G ,E T G”ﬁ”ar'] |' '

a portion of the premises, such as in a back shed (the worst HoIIov,vay P (teller) Kanck S .M

of the worst cases the government may be concerned about), Reynolds’ K Sneatﬁ R K

I would have thought it was reasonable for ‘workplace’ to Xenophon, N Zollo. C.

include that as a definition. However, | ask the government T NOES (7) T

how it sees the clause working from an interpretation point Dawkins. J. S. L Lawson, R. D. (teller)

of view. If the outworkers are actually there, does that mean Lucas R’ |' T Redford’ A- J '

that it is a workplace or, if they are not present, does it mean Schae,fef C v Stefani ’J 'F )

it is not a workplace? Stephens, T. J. T
TheHon. P.HOLLOWAY: There is no time-based " PAIR(S)

definition in there; the relevant part of the clause here is Roberts, T. G. Lensink, J. M. A.

‘other than any part of such premises where an outworker
works’. So, if an outworker works there, our belief is that .
there should be access to those premises. If you take that out, _ Majority of 3 for the ayes.
it appears to me that you are effectively creating a loophole. Clause as amended thus passed.
An unscrupulous employer could create a situation where he .
puts it out in his shed and therefore gets around the legisla- [Sitting suspended from 5.53 to 7.45 p.m]
O heHon. A.J REDFORD: Whati e?ldonot  S2use -

heron. A.J. - whatisan exampies1donot e Hon, NICK XENOPHON: | move:
quite understand the clause.

The Hon. P. HOLLOWAY: For example, there couldbe 72928 lines 18 fo gr?(_l) and substitute:

Gazzola, J. Ridgway, D. W.

10 sewing machines in the employer’s sitting room where (1) An application may be made to the Court under

people come to do their outwork, so there is, if you like, a this section for a declaratory judgement as to whether—

mini factory in his house. (a) a person is an employee; or _
TheHon. IAN GILFILLAN: We oppose the amend- (b) a class of persons who perform the same kind of

. . . . WoOrk and wno—

ment, partly on the.ba5|s of logic. If in fact'a person is (i)  work at the same workplace; or

working consistently in an area, whether or not in part of such (i) work for the same person; or

premises that are referred to, it is a workplace, and therefore (i) workin a particular part of an industry,

in that definition it is reasonable for the text to stand as spelt are employees.

out in the bill. We recognise that there is an argument thathis seeks to narrow to a degree the scope of the applications
right of access may vary where the workplace is in facthat may be made for a declaration as to employment status.
conjointly a habitation, where people may be conducting theilhe current bill makes reference to an application that can be
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made to the court under this section for a declaratoryr for those who might be working in security with respect
judgment as to whether a person is an employee or a classtf the conveyance of large amounts of money from one
persons are employees. | am seeking to confine it so that dmcation to another. The intention was to ensure that it would
application can be made as to whether there can be r@ot be all-encompassing and broad but that it would be
declaratory judgment as to, first, whether a person is anonfined to a particular part of an industry. Obviously, it
employee or whether a class of persons who perform theould be something that is subject to interpretation in due
same kind of work are employees. That is further limited bycourse. | would have thought that it would, at least, confine
one of the three alternative matters which must be satisfiedhe clause and be significantly narrower than what the
that they work at the same workplace, work for the sameovernment is proposing now—that it be a class of employ-
person or work in a particular part of an industry. ees.

| have reservations about the government’s proposal with  The Hon. T.G. Cameron interjecting:
respect to subsection (1). | acknowledge that the approach of The Hon. NICK XENOPHON: The Hon. Mr Cameron
the government to allow for declarations goes beyond whatkefers to—
is currently in the scope of the act, and it seeks to expand the The Hon. T.G. Cameron interjecting:
role of the commission and the court in terms of dealing with  The Hon. NICK XENOPHON: | think that the Hon. Mr
such matters. | have reservations with respect to simplameron begs to differ, and | respect that in terms of whether
saying that a class of persons are employees as | consider thas significantly narrower. If the drafting stated ‘a part of an
to be too broad. My initial view was that it would simply be jnqystry’, that would not be as narrow as saying ‘a particular
confined to those who work at the same workplace or worlgart of an industry’. Whether or not it is significantly
for the same person but, on reflection, there would bgarrower is obviously a value judgment, and | take the Hon.
circumstances in some industries—and | give this by way ofsr cameron's point. | am seeking to reduce the scope of this
an example, not criticism—like the security industry, wheresection put still allow for a declaration to be made, taking into
there could be instances where the nature of who the emplogzcount, of course, that, in subsection (2), any application
er is and the location of the employment in terms of thosey, st be made under the common law.
who work as security personnel for nightclubs could vary on  1he Hon. R.D. LAWSON: | thank the member for his
aregular basis. . . .. . explanation, but | cannot see how security guards who are,

There could be fairly fluid arrangements, and specifying, example, handling baggage at the airport and security

those who work in a particular part of an industry would g,5r4s who are performing other tasks could come within the
cover those situations for those employers or those employefisct jine of this definition. which is:

who may be not doing the right thing. | understand that there
is a significant divide amongst members in relation to
whether we ought to have these declarations. My view is thdt seems that the three categories of security guards he has
under subsection (2)—and | refer to it in the context of thismentioned are not performing ‘the same kind of work.” This
amendment—in determining such an application, the coutiather loose definition, albeit a bit better than the one the
must apply the common law, then the threshold issue as @overnment has proposed, is still productive of demarcation
whether there is a contract of services or a contract fodlisputes, debates, contention and argument. It will not
services still needs to be determined by the court. We are stifirovide clarity; it will provide room for dispute. How can it
adhering to common law principles. It is simply attemptingbe said that the three classes of security guards the member
to give some certainty in those circumstances where it igeferred to perform the same kind of work?
unclear whether a person is an employee or a contractor. TheHon. NICK XENOPHON: Before | respond to that,
Essentially, | am seeking to confine to some degree the scoy way of a technical correction, these applications are not
in respect of to whom declarations can be made to somerought under common law; they will be considered taking
extent because | considered that the government’s proposato account common law principles. Obviously, their
was simply too wide. application is brought before the commission or the court, and
TheHon. R.D. LAWSON: | indicate to the committee, they must be considered in subsection (2), pursuant to
as | have before, that we are opposed to the extension of tt@mmon law principles. In terms of the honourable member's
jurisdiction of the workplace relations court to grant declara-question, first, in narrowing it down, the class of persons
tions. The Hon. Nick Xenophon’s amendment seems to makeaust be considered to be those who perform the same kind
a bad provision a little less bad, but it remains a bad provisioef work, and there are then further restrictions in terms of
notwithstanding that. | wonder whether the honourablenarrowing it down further. In terms of the example of the
member could indicate what he sees as the consequencesairport, the nightclub and the shopping centre security guards,
a declaration being made under this section. He mentions &hink the argument would clearly be that the sort of work,
an example the security industry. He is speaking in thelemands and responsibilities in those three jobs is sufficiently
context of a class of persons who perform work in a particuladifferent that they would be different kinds of work.
part of an industry. Is he talking about the geographical part In terms of subclause (1)(b)(iii), ‘work in a particular part
of an industry, or is he talking about the part where particulaof an industry,’ that would narrow it down even further, even
tasks are assigned to individuals? What exactly does he sdeit is arguably the same kind of work. Again, using a
is the work his amended clause will do? security guard as an example, if we look at those who work
TheHon. NICK XENOPHON: | welcome the question. in nightclubs there could be an argument about whether it is
In terms of the particular part of an industry, for example, thea live music venue or a non-live music venue, for instance.
security industry—I am not seeking to pick on that industry—The intention was to narrow it down so that it was not seen
if you are a security officer at Adelaide Airport checking bagsas industry-wide. If you do not work at the same workplace
or passengers, that would be quite different from the worlor for the same person you must work for a specific segment
that would be required for a different part of the industry,or particular part of an industry. The intention is to narrow it
such as nightclubs, security officers at Westfield at Marionto allow scope for those who do not think that such an

(b) a class of persons who perform the same kind of work.
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application should be brought for a declaration—to give some TheHon. NICK XENOPHON: | make it clear that there
scope, not to expand it unduly. was absolutely no intention on my part to mislead the
TheHon. P. HOLLOWAY: Obviously, it is the govern- committee, or anyone else, in any way with respect to this,
ment’s preferred position that subsection (7) should pass iand | am grateful to the Hon. Mr Lawson for raising that. My
its original form, but it is also obvious that it will pass only interpretation of it is that the common law principles must be
if it has the support of the majority of members in this place considered together with the definition of ‘contract of
so we will not be opposing the first amendment moved by themployment.” Obviously, it needs to be considered in that
Hon. Nick Xenophon. We will deal with the others as theycontext, but my understanding is that the common law
come, but the government is prepared to accept the firgtrinciples are a foundation in terms of considering these
amendment, even though it is not its preferred position, if thamatters. Again, | am grateful to the Hon. Mr Lawson for
is necessary for this clause to pass. setting out what he has so that there is no ambiguity in terms
TheHon. IAN GILFILLAN: Our attitude is that the of what we are considering.
Xenophon amendment is really a matter of semantics. | am TheHon. T.G. CAMERON: Under the amendment the
not convinced that this sort of refinement in the petit trois, théHon. Nick Xenophon has moved, where would he see an
minor detail or frills, is going to make much difference in the application being made to the court to declare a taxi driver—
interpretation of it. The commission is the body that will not his vehicle—to be an employee? Under his definition,
make the determination of employers and employees angoes the Hon. Nick Xenophon think an application would
non-employers and non-employees. If we are going to givdeem a taxi driver an employee or would he still be left as a
the power to the court to make a declarative judgment, asgontractor or subcontractor?
believe we should, that is where it rests. TheHon. NICK XENOPHON: My intention with this
On behalf of the Democrats | was quite happy to supporamendment is to narrow the scope of what the government
the provision as it was in its original state, but it looks like thehas proposed but still allow for declarations as to employment
government is prepared to be nice to the Hon. Nickstatus to be made. Looking at the interpretation clause in
Xenophon, partly for its own purposes to get the numbers. $ection 4(b) at page 2 of the act, under the definition of
will be nice to the Hon. Nick Xenophon because | like him. ‘contract of employment’, it is headed ‘exception’ and states:
| think he really has wrestled with this matter, and | would  (b) the contract is not a contract of employment if the vehicle is
like him to be able to sleep easier tonight feeling that he hag taxi and the contract would not be recognised at common law as
done something constructive. So, on that basis the Democrat§ontract of employment.
will support the Hon. Nick Xenophon’s amendment. TheHon. T.G. Cameron: It would exclude taxi drivers.
TheHon. R.D. LAWSON: | am concerned that the TheHon. NICK XENOPHON: My understanding is that
Hon. Nick Xenophon has suggested to the committee that thiswould exclude taxi drivers. | would like to hear the learned
jurisdiction is based solely on common law principles.opinion of either Mr Lawson or the minister. It is a legitimate
Subsection (2) provides: question the Hon. Mr Cameron has raised and | would have
In determining an application under this section, the court musthought that the exception in the interpretation clause of the
apply the common law, and the terms of the definitiomaftract ~ act would deal with the matter raised by the Hon. Mr

of employment. Cameron with respect to taxi drivers, but | am open to
The terms of the definition of ‘contract of employment’ in hearing what either the government or the opposition say
section 4 of the act include: about the matter raised by the Hon. Mr Cameron.

(a) a contract recognised at common law. TheHon. P. HOLLOWAY: Under the definition in the

But it goes further; it is not only contracts recognised aénrggfg;r?:eimnggogfs Relations Act 1994, ‘contract of

common law, because it extends that notion in (b), as follows:
. . (b) a contract under a person, the employer, engages another, the
a contract under which a persan engages another. todrive  gmpjoyee, to drive a vehicle that is not registered in the employee’s

a vehicle that is not registered in the employee’s namgeven  name to provide a public passenger service even though the contract
though the contract would not be recognised at common law as\gould not be recognised at common law as a contract of employ-

contract of employment). ment.

That s one extension. Then it goes onin (c), another contraghy advice is that that means that taxi drivers are employees
in relation to the cleaning of premises, even though, as thgnly if they are employees at common law. Unless they are
section says, ‘the contract would not be recognised amployees at common law—

common law as a contract of employment’, or in (d) fora  TheHon. T.G. Cameron: So taxi drivers are excluded.
contract under which an outworker might be employed, ‘even  The Hon. P. HOL L OWAY: They are employees only if
though the contract would not be recognised as a COMMORey are employees at common law, yes.

law contract of employment. , The Hon. NICK XENOPHON: The Hon. Mr Cameron

~ With the greatest respect to the Hon. Nick Xenophon, hgyas asked how they would be employees at common law. |
is misleading the committee when he says that this innocuoygould have thought that it would be an unusual situation in
amendment only enables the court to apply the common lawhe taxi industry, but if a taxi operator was silly enough to say
because the common law is actually extended in the definiy an employee, ‘We will pay you an hourly wage for your
tion of ‘contract of employment’. When you look at proposedq hours a week, and it does not really matter how many fares
section 4A(2) to which the Hon. Mr Xenophon referred, ityoy get because you will get the same wage’, | guess that

says: would be a contract of employment at common law. How-
In determining an application. the court must apply the ever, | do not know whether there are any such contracts in
common law, and the terms of the definition. South Australia.

There is an extension there and, in my view, it is quite TheHon. T.G. CAMERON: Like the Hon. Nick
misleading to suggest that this is limited to common lawXenophon, | am not aware of any taxi owners or companies
contracts. It is not. that engage their drivers on that basis. Reality would deem
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that taxi drivers are excluded and will not be able to bealternative is, because my subsequent amendment relates to
categorised as employees. | raise the question because | hetlrd issue of discrimination.
some very fine speeches earlier today about how we would Section 223 of the current act sets out that there is an
look after outworkers. From what some taxi drivers tell meoffence of discriminating against an employee for taking part
they earn, there are many outworkers here in South Australia industrial proceedings. Also, when | discussed this clause
who are doing very well. A lot of the taxi drivers tell me they with Business SA—and | am not suggesting that Business SA
are spending 60 or 70 hours a week and averaging $6 or $3 endorsing my subsequent amendment—it raised the issue
an hour. One would have thought that, in supporting a clausef the discrimination provisions in the current act. Looking
like this, it would at least pick up some of the most disadvanat the discrimination provisions in section 223, they do not
taged people in the state, namely, taxi drivers. | just wondegpply to someone who is not an employee.
who else will be excluded. So if you make an application for a declaration, and the
TheHon. R.D. LAWSON: | think the Hon. Mr Cameron application is heard and the determination of the commission
has hit upon one of the very great deficiencies of thir the courtis that ‘No, you are not an employee but you are
provision, namely, the highly selective and random nature bn independent contractor’ and then your contractual
which it applies. One thing about the existing legislation thisarrangements are severed or you in some way are discriminat-
parliament has identified is that certain classes of workers fag@d against by virtue of your bringing that application, the
particular reasons are to be regarded as employees. Thatpkpvisions that protect an employee for taking part in
why the definition of ‘contract of employment’ includes in proceedings do not apply. That is why this amendment is
(b), (c) and (d) specific people—for example, drivers (aboutntended to substitute this clause with very strong anti-
whom Mr Cameron is concerned), those who clean premise#iscrimination provisions that do go somewhat further than
and those who are outworkers under the existing definitiorsection 223, because it applies not only for compensation and
In the existing definition there is protection for outworkersfines but it also allows for providing a general deterrence if
as defined. it is proved that an offence has been committed.

TheHon. T.G. Cameron: Two classes of employees. | believe that deals with the mischief that to some extent
TheHon. R.D. LAWSON: Indeed. As the Hon. Terry the government was attempting to deal with and that it
Cameron says, there are two classes of employees. THEMOVES the enormous uncertainty and problems that relate
legislation rather randomly picks up such employees (anfP iSSues of natural justice that the current subsection

admittedly the Hon. Mr Xenophon is trying to define it rather PFOPOSES in its current wording.

more carefully than the government’s bill), but it is still TheHon. P HOLLOWAY: The government opposes the
random and uncertain in its application. These things ougtiMendment. The Hon. Nick Xenophon seeks to delete
to be considered on a case by case basis rather than havﬂ%’s,ecnon (7). We believe that the government's proposal
woolly definitions like ‘a class of persons who perform theProvides genuine protection for workers. Everyone knows

same kind of work and who work in a particular part of an prevention is t_)etter than cure. As the mini§te_r has very
industry.’ eloquently put it, the government’s approach is like putting

a fence at the top of a cliff, whereas the Hon. Nick
Xenophon's approach is more like having an ambulance at
the bottom. Whereas we will support the clause in its original

Amendment carried.
TheHon. NICK XENOPHON: | move:

Page 9, lines 1 to 6—Delete subsection (7) form—in other words, we will oppose the Hon. Nick
This relates to deleting subsection (7) of the government&enophon's amendment to delete this provision—if he is
bill which currently provides: successful | guess we will have to go for the ambulance at the

A - . bottom. However, our preferred position is the fence at the
person or association acting on behalf of a person unde{

subsection (6)(c) (theslevant person) may, in accordance with any OP- . .
relevant rule of the court, decline to disclose to another party to the TheHon. NICK XENOPHON: | reject what the minister
proceedings the actual identity of the relevant person but must, at the saying, with the greatest of respect, that it is better to have
direction of the court, disclose the identity of the relevant persontg, fence at the top of the cliff. | support that principle,
the court, on a confidential basis, in accordance with rules. particularly on issues of gambling policy. However, the

I have indicated previously my reservations about thigrouble is that this is a fence that people cannot see. If an
subsection. It appears to be quite different from anything impplication is brought, the respondent could face a position
any other jurisdiction in Australia, and | will stand correctedwhere they simply do not know what is being alleged against
on that. That is my understanding. That in itself is not athem, and they cannot properly prepare their case in terms of
reason not to support it, but | believe that it is something thathe principles of natural justice. | believe that there are
with the greatest respect to the government, is quite illsignificant procedural difficulties with respect to this.
considered. It proposes a number of major difficulties with  There is nothing like it anywhere else in any other
respect to issues of natural justice, how the rules would birisdiction, as | understand it, and | will stand corrected by
applied and how a respondent would be able to prepare theiie government on that. | believe it is fraught with enormous
case. difficulty and, by substituting that with very strong anti-

It is quite imprecise in that it relies on rules of court, but discrimination provisions, it would deal with the concerns.
we do not know what those rules of court would be. As IYou would still be able to seek a declaration through peak
understand the mischief that the government is intending tbodies for those who work in a particular part of an industry,
deal with, it is cases where a person brings an applicatioar for the same workplace, or for the same person doing the
under this section for a declaration and, as a consequencesdme sort of work.
bringing that application, that person is, effectively, victim-  Applications can still be brought, but | believe it is fraught
ised. They lose their position, their contract or job, dependingvith difficulty to bring an application to the respondent and
on how it is categorised. In the context of this amendmentsay, ‘We won't tell you who it is and we won't necessarily
I should say that it is linked, because it sets out what théell you what the case is, under rules of court which are yet
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to be determined and which the parliament will have noof the court will not depend on whether the name of the
opportunity to scrutinise appropriately.’ This is an alternativeperson is broadcast far and wide.
proposal that | think is more workable than what is proposed The determination of the court should stand on the facts
by the government. that are presented to the court. There is a serious risk for a
TheHon. R.K. SNEATH: | suppose it is easy for us to person who is involved as the relevant person if they are
stand around here with our job security and good wages arfearticularly sensitive to being identified, for reasons which
conditions and say that we would be happy to go in and believe to be valid. Although the Hon. Nick Xenophon has
declare who we are. However, it would be interesting tcattempted to be scrupulous in attempting to protect the
see—and | do not think | would get any argument from soméderson, those of us who have had experience in the real world
of the people in here who have worked for trade unions—th&now there are ways and means which do not comply with
number of times people have said, ‘| want you to get me myhe neat detail of paragraphs and subclauses; it just does not
back pay or underpayment of wages, but | don’t want you tavork that way. It may well be that a relevant person sees a
tell the boss, because I'll get the sack.’ That happens all theery real threat to their continued employment if they are
time with people who want job security and who fear for theiridentified as being the relevant person.
jobs. This is where it is most unfair if the opposition to this
This clause protects those people. There are hundreds W0l move is that, because the relevant person's identity is
them out there who every day are frightened to take up issud¥t known, the court will be distorted and lured into making
and have their name put to cases or have their name knovéh Judgment which will completely corrupt the alleged
by the boss, because they know they will be sacked. It stog@TPloyer-employee relationship, which will be disturbed by
people fighting for their rights, because people are scared. i€ fact that the relevant person’s name is not published on
we do not know that, we are out of touch with the work force the front page ofhe Advertiser. | am not sympathetic to the
I will ask the Hon. Mr Cameron and the Hon. Gail Gago, who2Mendment moved by the Hon. Nick Xenophon. | think he
have worked for trade unions: how many times have they hai@s attempted to create a sort of bridge, but | assure him that
people come to them and say, ‘| want you to fix this up forthe bridge will not get the opposition to support this clause,

me, but | don’t want you to tell the boss who | am.’? whatever he puts into it. The Democrats will oppose it.
The Hon. T.G. Cameron: All the time. TheHon. R.D. LAWSON: The Hon. Mr Gilfillan is

i jumping to conclusions about our position on this. We regard

TheHon. RK. SNEATH: Thank. you. . the removal of subsection (7) as an improvement. Subsection

TheHon. G.E. GAGO: | have to rise to make a very brief (7 js a highly offensive provision, especially in relation to
comment on this cla_use. | agree with my colleague that therg "matter such as this where these applications are not
are many examples in the union movement of employees Wheecessarily brought on behalf of a class of people but can be
have felt intimidated and unable to pursue their basic rightsyroyght on behalf of an individual—an individual is entitled
I have said before in this place that out there in the work forcgy cjaim. Subsection (7), which the Hon. Nick Xenophon
itis nota level playing field: the power relationship betweenseeks to have removed, would enable an individual to make
employees and employers is not equal. The system is biasgf application against an individual employer for a declara-
towards putting power into the hands of the employers. Agjon in respect of himself and not be required to divulge his
unionists we see this every single day of the week. There akgentity on the basis that he might suffer some intimidation.
lots of overt an_d subtl_e Ways_that employer_s can makfe the life The employer cannot seek anonymity in these situations.
of employees incredibly difficult, to the point of sacking, as |t js not a matter of the Hon. lan Gilfillan suggesting that they
well as failure to be promoted and limited access to staffaye their name blasted all ovEe Advertiser or broadcast.
development opportunities, and the list goes on and on. Thefg,s is disclosing the identity of the individual who is making
are lots of subtle ways in which employers can make ithe application, and it is a fundamental part of our judicial
difficult for employees. system that parties who come to court are entitled to know

Another aspect is that it is about employees havingvho they are facing, who their opponents are and the basis
confidence in the law. The amendment before us is bettesf it so that they can adduce appropriate evidence that might
than nothing, but | still have reservations about how confidenge necessary to answer a particular case.
employees will be that this clause will protect them against |t s true, as the Hon. lan Gilfillan says, that we do have
these overt and subtle discriminations, and | have grave fundamental objection to this whole notion of declarations
doubts that it will in fact protect them. For instance, currentlyas to employment status. We think this secrecy clause
itis illegal to discriminate against employees on the basis ohdicates what was behind the move of the government to
their sex. By law you are not allowed to discriminate againsintroduce this whole clause. It is to enable applications to be
women, yet even today women earn significantly less thamade by organisations on behalf of a class of people to get
men, so there is still inherent discrimination within the declarations. For example, let us say a union or a disaffected
system, and | fear that, even with this clause, inherengubcontractor might make an application against a builder,
discrimination will still exist in the system and will work saying that all of his subcontract carpenters who have been
against employees. working with him for years are actually not subcontractors

TheHon. AN GILFILLAN: lindicate that the Demo- but are employees. That could have enormous ramifications
crats are not particularly attracted to this amendmentfor that particular builder, and it could have enormous
Subsection (7) specifies that the responsibility is there for theamifications for the building industry generally, because the
court to make a determination. The principle of a courtapplication can apply to a particular workplace or people who
making a determination is on the facts, and the court needse employed by the same company or people who work in
to be assured that the facts are valid and have come fromaaparticular part of the industry, and the part of the industry
bona fide source, so it is reasonable that in certain circunmight be ceiling fixers, for example.
stances the court will demand that the relevant person be This mechanism will provide the opportunity to complete-
identified. But, in fact, at the end of the day the determinatiody bring down the system of subcontracts that we have
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developed in a number of industries and upon which manyleaning in a private residence, the employer may find that their
industries rely for their efficiency. It is a most corrosive contract with the company has, unknown to them, caused an

i ; ; ; mployment relationship to arise—with all the concomitant
provision and we certainly oppose it. However, we think thegbligations flowing from employment. It may be that the employer

Hon. Nick Xenophon's amendment makes a bad provision—gas aware that the cleaner was a one man operation or it may be that

very bad provision—a little less bad. they were not. Whether they acted in good faith or had any know-
The committee divided on the amendment: ledge as to the contractor’s size, an employment relationship can
AYES (7) arise.
Lawson, R. D. Lensink, J. M. A. Whilst | disagree with the views of Business SA in relation
Redford, A. J. Ridgway, D. W. to this, | know that it is a concern that has been raised in the
Schaefer, C. V. Stephens, T. J. business community in that it could extend to domestic
Xenophon, N. cleaning. For the sake of absolute clarity, at least for those
NOES (8) who are concerned about this clause, | am proposing to insert
Cameron, T. G. Evans, A. L. new subsection (2a) that provides:
Gazzola, J. Gilfillan, I. To avoid doubt, a person who is engaged by another person to
Holloway, P. Reynolds, K. clean a private residence of a third person is not an outworker under
Sneath, R. K. Zollo, C. this section.
PAIR(S) The purpose of this amendment is to make it clear that that
Lucas, R. I Roberts, T. G. which is feared by Business SA is something that will not
Stefani, J. F. Gago, G. E. eventuate, even though | would have thought that, in its
Dawkins, J. S. L. Kanck, S. M. current form, from my perspective, the drafting was reason-

Majority of 1 for the noes. ably clear and did not encompass domestic cleaning situa-
Amendment thus negatived. tions. It is there for the sake of absolute clarity.
TheHon. NICK XENOPHON: As my next amendment TheHon. P. HOLLOWAY: | indicate that the govern-

is dependent on the previous amendment being carried, | wilnent bglieves that this amendment has not changeq the intent
not proceed with it. of the bill and, therefore, we are happy to support it.

The committee divided on the clause as amended: TheHon. R.D. LAWSON: | indicate that, whilst we do

AYES (10) not have any particular problgms with the amendment moved
Evans, A. L. Gago, G. E. by the Hon. Nick Xenophon, it should surely not be necessary
Gazzola, J. Gilfillan, 1. for clarifications of this kind if the true meaning of this
Holloway, P.(teller) Kanck, S. M. provision is clear. | can indicate that we are opposed to clause
Reynolds, K. Sneath, R. K. 8 and to the regime that it seeks to introduce. In relation to
Xenophon, N. Zollo, C. outworkers, section 5 of the existing act provides:

NOES (9) " tA gersorl; isan out\/\qcorkert irl:th%ﬁerson ils eng)atged, fokr the purpose

H Of trade or pusiness or another € employer) to work on, process

Cameron, T. G. Dawkins, J. S. L. or pack articles or materials, or to carry%u%/clerical work. P

Lawson, R. D. (teller) Lensink, J. M. A.

Redford, A. J. Ridgway, D. W. So, a definition of outworkers appears already: ‘work on,
Schaefer, C. V. Stefani, J. F. process or pack articles or materials’. The government’s
Stephens, T. J. amendment seeks to insert after the word ‘process’ the word
PAIR ‘clean’. An outworker will now be a person who is engaged
Roberts, T. G. Lucas, R. I. for the purpose of trade or business of another to work on,

process, clean or pack articles or materials. We would like the
Clause as amended thus passed. minist_er to put on the record th_e precise reason for sipgling
There being a disturbance in the gallery: out thls.actlwty—namelly, cleaning—to add to the definition.
The CHAIRMAN: | draw the attention of honourable Where is the harm that is to be addressed by this amendment?

members and people in the gallery to the fact that it is the ThﬁHO'T P. HOLLOWAJ: Tge gEverpmeln'g is allwarg
responsibility of people in the gallery not to applaud, boo ofnat there is some outwork undertaken involving cleaning

do anything. They must remain silent during the proceedingBarticular articles, or ‘widgets’ (if you want to call them that).
of the council. he amendment is simply to cover what is, if not common

Clause 8. outvyork, outwork that is known to occur. As | indicated
The Hon. NICK XENOPHON: | move: earlier, we are_happy with the Hon. Nick Xe_nophon’_s
Page 9, after line 20— amendment, whl_ch clearly states that tha_t cleaning applies
Insert: only to the packing of articles and materials but does not
(2a) To avoid doubt, a person who is engaged by anothefPply to cleaning homes.
person to clean the private residence of athird person TheHon. R.D. LAWSON: Can the minister indicate
is not an outworker under this section. which firms or activities are engaged in the cleaning of
In its submission, Business SA has expressed concern thaitticles or materials that are sought to be addressed by this
inserting the word ‘clean’ after ‘process’ could apply to amendment? What is the target of the government’s amend-
domestic cleaners. The Business SA submission ahent? Which disability organisation does it have in mind;
7 December 2004 makes reference to the following: which particular business?
This will be amended to encompass cleaning. A person willbe TheHon. P. HOLLOWAY: We are not targeting any
an outworker if a body corporate of which they are an officer orparticular business at all. | am not aware of which companies
employee, and for which the person personally performs all or @q it but, obviously, the government is aware that there is

substantial part of the work undertaken by the body corporate i : : :
engaged, for the purposes of the trade or business of another (tﬁgme cleaning of articles that is undertaken as outwork. That

employer), to clean and the work is carried out in or about a privatéS all we are seeking to deal with here: we are not targeting
residence. If a person, the employer, engages a company to carry quarticular companies.

Majority of 1 for the ayes.
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TheHon. R.D. LAWSON: The government says that it it is appropriate in certain circumstances for parliament to
is aware that certain activities take place but does not identifilave an opportunity to scrutinise regulations before they
where, who, how extensive, in what circumstances, or whatome into operation because we recognise that it is often
the particular ills are that have been identified. What is thextremely difficult in a practical sense to disallow regulations
reason for this definition? If the government was honest wittafter they have come into operation. We have moved a
the committee it would identify the particular activity rather number of amendments of this kind to various measures over
than saying, in a rather bland way, that it is aware of certaithe past couple of years, the principal one being in relation
activities. to recreational services, where codes of practice do not come

The Hon. P. HOLLOWAY: The definition, as it exists into operation until the time for their disallowance has passed.
in the current bill, talks about work on process or packHowever, notwithstanding our support | have to say once
articles and materials. Why should cleaning be consideredgain that we do not support this clause in its entirety.
much different in that context than packing? | cannot tell youHowever, we believe the amendment of the Hon. Nick
any individual companies, but the government certainlyXenophon makes a bad clause a little less bad.
knows that it takes place. Itis in the original act that cleaning TheHon. P. HOLLOWAY: The government does not
takes place in terms of outwork, and it is appropriate to bringppose the amendment.
itin. Itis really no different in that sense than packing, which  Amendment carried.

is already covered. The committee divided on the clause as amended:
Amendment carried. AYES (10)
TheHon. NICK XENOPHON: | move: Cameron, T. G. Evans, A. L.
Page 9, after line 29—Insert: Gago, G. E. Gazzola, J.
(4) A regulation made for the purposes of subsection (3) Gilfillan, 1. Holloway, P. (teller)
cannot come into operation until the time has passed ’ f
during which the regulation may be disallowed by Kanck, S. M. Sneath, R. K.
resolution of either House of Parliament. Xenophon, N. Zollo, C.
NOES (7)

Currently, the government’s bill provides that other provi-

. . Dawkins, J. S. L. Lawson, R. D. (teller)
SIO;?;:::;;; may apply to outworkers, as follows: Lensink. J. M. A, Ridgway, D. W.
(a) a provision of an award or enterprise agreement relates to Schaefer, C. V. Stefani, J. F.
outworkers Stephens, T. J. PAIR(S

That is the position in the current act, and | do not believe Roberts. T. G (S) Redford. A. J

there is any controversy in relation to that. In paragraph (b), Re nold’s IK ) Lucas R II :

the bill also provides: y as, K. R

Majority of 3 for the ayes.

a regulation made for the purposes of this subsection extends the
application of this act to, or in relation to, outworkers Clause as amended thus passed.
Concern has been expressed to me that, while regulations Clauses 9 to 12 passed.
may be disallowable, we do not have a situation with Clause 13.
subordinate legislation in this state as there is, for instance, TheHon. R.D. LAWSON: lindicate that the opposition
in the Senate where, if you disallow a regulation, it iswill be opposing clauses 13 and 14. Clause 13 deals with the
disallowed for a certain period. This amendment seeks tterm of office of the president and deputy president of the
provide a check and balance by tempering the provisions dfidustrial Relations Commission. Presently those persons
3(b) so that there is some appropriate scrutiny (if there is nedapld office for a term of six years and may be reappointed for
for such scrutiny), by having the regulation subject toone term. The clause seeks to make the term of the president
disallowance before it comes into operation. | think that findr deputy president of the commission last until the holder
a balance between the government seeking to extend tlkétains the age of 65 years. This is a significant amendment,
provisions of the act to apply to outworkers with a sufficientand the real sting in this amendment is in the transitional
degree of scrutiny by either house of parliament. provisions which will provide that this extended term of
TheHon. IAN GILFILLAN: The Hon. Nick Xenophon, office will apply to new appointees, but those who presently
wittingly or otherwise, is an eloquent spokesperson for théold office under the legislation will continue in office only
Legislative Review Committee. All regulations should until the expiration of their six-year term.
comply with this proposed amendment. We have a farce in We believe that is a most offensive and inappropriate
this parliamentary situation where a regulation can berovision. Of course we have not reached the transitional
disallowed and then reinstituted the next day or where, iprovision relating to that. That is further on near the very end
many cases, through using section 10A(a)(ii), the regulationf the bill. However, | indicate right at the beginning that we
comes into effect before the Legislative Review Committeeare opposed to changing the term of office. We believe that
has had a chance to assess it. the term appointments have been satisfactory; that they have
It is a rather strange way in which a major reform is beingworked well; that they have provided for a turnover in the
dealt with—I will not say ‘snuck in’, because that is not the office; and they are of sufficient length to ensure the inde-
Hon. Nick Xenophon's intention; he does not behave in thapendence of both the president and the deputy president. We
way. This amendment is relevant not only to this but to aare concerned that the government is being highly selective
much wider canvas of regulation and on that basis, althougin these amendments, choosing to have existing commission-
it may not be outstandingly necessary in this case, becausgs and deputy presidents retire, whilst the new ones, who
of the principle the Democrats have a lot of pleasure irmight well be those who are already in office, are reappointed
supporting the amendment. until the age of 65. We are strongly opposed to the clause.
TheHon. R.D. LAWSON: | indicate that the Liberal TheHon. P. HOLLOWAY: The government supports
opposition will also support this amendment. We believe thathis move obviously to restore tenure to the appointment of
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members of the commission. | think the background to thision or a court should be there with tenure, | cannot under-
is well known. When the 1994 legislation came in under thestand the government’s rationale that the current appointees
previous government, tenure was removed. Commissionewsill not have tenure, but we will give new appointees tenure.
could be appointed for terms of six years which may bdt is an issue that can be dealt with when we consider the
renewed for one further term of six years. It is not thetransitional provisions. | am just trying to understand the
government’s intention that commissioners appointed undegovernment’s position.
that system will have their appointments varied. However, we The Hon. P. HOLLOWAY: That is a transitional issue,
are proposing that, for all new appointments to the commisand we can deal with it then. | make the point again that you
sion, tenure be restored. We believe that that is the appropreould have used it in reverse. When the act was changed to
ate way of ensuring that it deals with potential perceptions imemove tenure, | assume that was not done retrospectively,
terms of the independence of the commission. so the argument could be applied in reverse, if you are only
Given that the bill was amended in 1994, | am not sureapplying it to new people but not existing members. Let's
that the deputy leader of the opposition could sustain hisave this debate when we reach the relevant clause; here we
proposition that the system has worked well, when we havare just talking about the principle of tenure. That s the issue
yet to reach a stage where any member would have reachaa are facing here; we can deal with the transitional provi-
the end of that second year term of six years, but that isions appropriately when we come to that clause.
another matter. Obviously the government supports the TheHon. R.D. LAWSON: The Hon. Nick Xenophon has
clause. put his finger right on the pulse. This government is saying
TheHon. NICK XENOPHON: | support the principle it supports tenure and that people appointed to these positions
of tenure for judicial appointments, but | do take the pointshould hold office until they are 65. If that is to be the
made by the deputy leader of the opposition that, if you ar@osition of the parliament, it ought to be the position for all
going to have tenure, why not apply that tenure to existingf those holding office. If this government says itis in favour
appointments? As | understand it, the transitional provisionabf tenure, it should extend that tenure.
clause is something we will deal with down the track. Could Members interjecting:
the government assist me by indicating the rationale behind The ACTING CHAIRMAN (Hon. J.S.L.Dawkins):
the current position? If you support the principle of tenure Order!
why not have tenure? If that is the principle, why be selective TheHon. R.D. LAWSON: The position in 1994 was that
in that those who are currently in office do not have thewe did not support tenure: we supported term appointments,
benefit of tenure? and all those who were there had term appointments. That is
TheHon. P. HOLLOWAY: The answer to that is that exactly what happened. The Hon. Nick Xenophon has pointed
the government does not support retrospective change® the complete anomaly in this.
Perhaps the opposition can help me because it put up the Membersinterjecting:
1994 bill. | assume that, when changes were made at that The ACTING CHAIRMAN: Order! Members on my
time, they were not made retrospective. Presumably, commisight will have the opportunity to respond if they wish. The
sioners who had tenure did not have that tenure removetion. Mr Lawson has the call.
This is just the reverse of the process. We do it with superan- TheHon. R.D. LAWSON: | accept that this is a debate
nuation for the judiciary and other matters. If there arewe have to have on the transitional provisions, rather than
changes, we do not make that retrospective to members witbese provisions here. We oppose the abolition of term
are already in an existing scheme. So | do not accept thappointments and the introduction of appointments to the age
there is any inconsistency with that. When people aref 65 in the current context, because it is in the context of a
appointed under particular terms and conditions, we honouransitional provision which will operate in a way which
those terms and conditions. discriminates against certain existing commissioners. |
An honourable member interjecting: indicate that we will oppose these clauses but, even if we are
TheHon. P. HOLLOWAY: | would be happy to hear unsuccessful, the opposition will again raise the transitional
whether that was the case originally. | am just making anssue later in the debate. | also indicate that we regard
assumption there in relation to what the original situationclauses 13 and 14 as test clauses for clauses 16 and 17, both
was, but, I think normally when legislation is changed in thisof which give rise to the same issue.
area, it is my understanding that normal practice is that you TheHon. AN GILFILLAN: | indicate that the Demo-
do not make it retrospective. | would be interested to hear therats are supportive of the clauses as they are in the bill and
opposition’s view as to whether or not the original changehave little sympathy for the argument put forward by the
was retrospective. opposition to oppose them. | particularly have some concern
TheHon. T.G. CAMERON: | think the position is fairly  that the age of 65 is taken as the arbitrary age. However, the
straightforward. If you are going to extend tenure to the agéasis upon which we hold our views is that, were the
of 65, you do it for the incumbents. | am a little bit suspiciousretrospectivity of this type of measure to apply to a reduction
that this is not some attempt to try to create a situation wheri the terms of officers of the Legislative Council from eight
John Lesses will not be reappointed for a further term. lears to four, | do not know how many current Legislative
would hope that that is not the case. The Hon. Gail Gago i€ouncillors who are enjoying the eight-year term would
jumping up and down. Maybe there is some truth in what Icheerfully say, ‘Yes, yippee; we are going to go for the four.’
have said. Anyway, | clearly support the opposition’s position If you are going to look at this arbitrary, retrospective
on this one. bouncing from tenure to term appointment, there needs to be
TheHon. NICK XENOPHON: | take issue with the some consistency and some expectation. The people who
government on the principle of retrospectivity. | would havecurrently hold those positions hold them with the understand-
thought that, if you support the principle of tenure, youing that they are term appointments. They accepted that, so
should support the principle of tenure for existing appointeeshey have little grounds for a sudden wailing and gnashing of
If the government'’s position is that a member of the commisteeth, saying they deserve tenure; they accepted the appoint-
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ment without tenure. | hope that the wisdom of parliament is 20A—Amendment of section 58—Appointment and
that tenure is the better option for these positions and that  conditions of office of Employee Ombudsman
future appointments will enjoy it. That is why the Democrats Section 58(1)—delete ‘which may be renewed for one
will support the government. further term of 6 years’ and substitute:

TheHon. P. HOLLOWAY: Again | remind the (which may be renewed from time to time)

commitee that we are debating whether or not there should e Hon. R.D. LAWSON: | note that the government

be tenure for members of the commission. The transitional 5 rts the Hon. Mr Cameron’s amendment relating to the
question and retrospectivity and so on that have beefq,,iniment and conditions of the office of the Employee
mtrqduced into the debgte are other matters that We Ca88mbudsman. Presently, section 58 of the act provides that the
decide elsewhere. At this stage we are simply voting OrEmponee Ombudsman is appointed by the governor for a
whether or not there should be tenure. The governmeréygrm of six years, which may be renewed for a further term
believes there should be tenure, and that is why | asg gy years. The Hon. Mr Cameron’s amendment, supported
members of the committee to support the measure in it§y e government, will substitute the words ‘which may be

original form, which will restore tenure. renewed for one further term of 6 six years’ with the words
The ACTING CHAIRMAN: There being no further «ynich may be renewed from time to time".

contributions, | put the question that clause 13 stand part of

the bill. Those in favour, say aye; those against, say no. The CVen that the committee has already agreed to the
ayes have it. government’s amendments to abolish term appointments for

An honour able member: Divide! deputy presidents, the president and commissioners, it is

) . appropriate that the term of office of the Employee Ombuds-

div;ik:)en Abce -(r:!aI:IJSe ?QQLE%’QQL aln;/ué(ias;zﬁiirgrg]evrgiclz "% man is similarly extended. However, it is interesting to note

Th H IAN GILEILLAN: | heard onl g that, in speaking against our .propos.als in 'relat|on to term

 he O_n' ; : | heard only your voiC€  55h5intments, the minister said that it was inappropriate to
saying no; | did not hear any other voices. . extend the appointments of those who are already appointed
_The ACTING CHAIRMAN: | rule that there is N0 pecayse they were appointed on a certain basis, and to do

division, because | did not hear any voices. anything else would be to act retrospectively. However, the

Clause passed. government quickly jumps on the bandwagon and supports
Clause 14. the Hon. Terry Cameron’s amendment, which has precisely
The committee divided on the clause: that effect.
Cameron. T. G AYES (g)Gago G.E Mr Coll_is was appointed_on a particular basis—it was a
Gazzola J T Gilfille{n I ) term appointment. His appointment could be r_enewed for one
HoIIowa;l/ P (teller) Kanck S .M term, but not beyond that. He took the appointment on that
Sneath R K Xenop'ho.n N basis. Now, of course, the'ba5|s has been ch'ang.ed in his
Zollo C T T favour. We do not quarrel with that, but we do highlight the
T NOES (8) hypoc_:rlsy of the government’s position in relation to term
Dawkins, J. S. L. Evans, A. L. appointments.
Lawson, R. D. (teller) Lensink, J. M. A. TheHon. P. HOLLOWAY: The Hon. Terry Cameron’s
Lucas, R. I. Ridgway, D. W. amendment seeks to allow that appointment to be renewed
Stefani, J. F. Stephens, T. J. from time to time. When that term expires is really up to the
PAIR(S) person who holds that position. It is up to the government of
Roberts, T. G. Redford, A. J. the day as to whether or not it wishes to extend the term; it
Reynolds, K. Schaefer, C. V. is not limited to just one term. We do not accept the proposi-
Majority of 1 for the ayes. tion put by the Hon. Mr Lawson. In any case, as | indicated
Clause thus passed. garher, we will be dealing with transitional provisions later
Clause 15 passed. in the bill.
Clause 16. TheHon. NICK XENOPHON: For reasons that are

TheHon. R.D. LAWSON: Clauses 16 and 17 deal with entirely consistent with my previous support for the govern-
the subject of term appointments. | indicated in relation tgNents position, | can indicate that | support the Hon. Terry
clauses 13 and 14 that those clauses were test clauses fgameron’s amendment that will give the opportunity to
clauses 16 and 17. The division was lost on clause 14 ar@Ppoint the Employee Ombudsman for more than the current

therefore | will not divide on those clauses, notwithstanding€rms that are in the legislation. There is a difference between
our strong opposition for the reasons already stated. the Employee Ombudsman and his role and that of a judicial

Clause passed. officer. Nevertheless, notwithstanding that, I still think that
Clauses 17 to 20 passed. this is a sensible amendment, and it gives greater flexibility
in terms of the Employee Ombudsman being appointed for

[Sitting suspended from 9.29 to 9.52 p.m] a period longer than is currently allowed for in the act.
TheHon. IAN GILFILLAN: As | understand it—and
New clause 20A. perhaps the minister will clarify this—the Hon. Terry

TheHon. P. HOLLOWAY: The Hon. Mr Cameron has Cameron’s amendment does not vary the fact that the
indicated that he is not well. The next amendment, which isippointment is for six years. As | understand it, if it is the
in his name, is accepted by the government. On behalf of thgish of the appointing panel or authority, the Employee
Hon. Mr Cameron, | move: Ombudsman can have his term renewed for another six years

New clause, page 11, after line 27— and, if need be, another term of six years after that. It is not

Insert new clause as follows: a matter of changing the term; it still remains at six years.
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The Hon. P. HOLLOWAY: | must say that the Hon. lan atic inspections to monitor compliance, how does the
Gilfillan has put it more eloquently than | did earlier but, yes,government propose that should operate? For instance, will
he is quite correct. there be conduct manuals; what protocols will be in place;

TheHon. R.D. LAWSON: With great respect to the Hon. how will those audits take place; and what system will be in
lan Gilfillan, the appointment was made on the basis of a sixplace with respect to those audits?
year term with one opportunity to have that term extended for Further, with the proposed paragraph (c) in terms of
another six years. The maximum allowed under the existingonducting ‘promotional campaigns to improve the awareness
legislation is 12 years. The Hon. Terry Cameron’s amendef employers and people within the work force of their
ment will extend that indefinitely, albeit in lots of six years, rights’, how will that operate? Will it be part of a broader
but it will be extended considerably from the appointmentpublicity campaign? Will it be inspectors going into work-

that Mr Collis initially took up. places, for instance, to say that these are the matters that
New clause inserted. ought to be complied with under the act? Will the inspectors
Clause 21 passed. have the power to require people to listen to them, for
Clause 22. instance? | am not quite sure how it is anticipated that would
TheHon. R.D. LAWSON: | move: work. What does the government say regarding the scope
Page 11, lines 35 to 37, page 12, lines 1 to 6—Delete subclaugénder proposed paragraph (d) ‘to do anything else that may

(1) be appropriate to encourage compliance and, if appropriate,

My amendment is to delete the provision which the bi”.take action to enforce compliance’? Canthe goyernmentgive
inserts. Section 65 of the act currently provides, under théstances of how that will operate? In what circumstances

heading ‘General functions of the inspectors': will that paragraph do its work? _ _
The functions of the inspectors are— TheHon. P. HOLLOWAY: First, | will deal with the

(b) to encourage compliance and, if appropriate, take actio§omments made by the Hon. Robert Lawson when he said
to enforce compliance. that this was really to shift the work that should be done by
A provision which is precise and which describes theunions. I thinkitis nonsense to suggest that unions have the

functions appropriately. The government now seeks to exterP't of powers that the inspectors would—

the functions of the inspectorate by: Tze Hon. RK. Sheath interjecting: I !
(b) to conduct audits and systematic inspections to monitor TheHon. P. HOLLOWAY: Exactly, as my colleague

compliance with this Act and enterprise agreements andays, the honourable member is opposed to even getting it let
awards; and alone having the sort of powers an inspector would have to

(c) to conduct promotional campaigns to improve the awarenesgnsure that the law is in force. That is probably all that one
of employers and people within the work force of their rights needs to say in relation to his arguments. The Hon. Nick
and obligations under this Act, and under enterprise agreeXenO h ised ber of ti d 1 will trv to deal
ments and awards; and enophon raised a number of questions and | will try to deal

(d) to do anything else that may be appropriate to encourangth them. First, | can inform him that there are conduct
compliance and, if appropriate, take action to enforcemanuals for inspectors.
compliance. The Hon. Nick Xenophon: Are they on the web?

This is yet another of those provisions whereby this govern- TheHon. P. HOLLOWAY: We could provide the
ment seeks to transfer these functions from the uniomonourable member with one if he wishes. | do not know that
movement—the traditional provider of services of this kind,they are on the web, but we can show him if he cares to
onerous as they might be—and to place them onto theontact the minister’s office. | am advised that some audits
publicly funded inspectorate. It is really to relieve the unionsmay be unannounced, but some would be preceded by a
of work they do, and have the inspectors do the work thapublicity campaign to raise awareness in relation to these
unions have traditionally done and ought do. It is veryissues. The other question the honourable member asked was
convenient for the union movement to handball thesdor some examples, particularly in relation to paragraph (d).
responsibilities to the inspectorate. We think it is inappropri-Something covered by that provision would be to hold
ate. No justification has been given for increasing theseonferences between employers and employees to try to
functions. resolve disputes about wages. That would be an example of

We also object to the fact that it has not been demonstrasomething else that may be appropriate to encourage

ed that the inspectorate is competent to conduct audits @ompliance, so conferences between employers and employ-
monitor compliance with enterprise agreements and the likeees would be an example of that.

It has not been established that the inspectorate is competent The Hon. NICK XENOPHON: In terms of what the

or appropriately trained to conduct promotional campaignsHon. Mr Holloway has just put, he spoke of inspectors
improving awareness, etc. We also oppose the very generfacilitating conferences between employers and employees
nature of paragraph (d), which enables inspectors ‘to din relation to compliance: would the inspectors have the
anything else that may be appropriate to encourage complpower to say that that conference would be a compulsory
ance and, if appropriate, to take action to enforce complieonference and that the parties would be required to attend?
ance.’ These are very general powers and there has been Inam trying to work out the scope of the powers.
demonstration by the government of the need to confer these TheHon. P. HOLLOWAY: The intention would be
powers, no assurance that the inspectorate is trained to dovpluntary. | am not sure whether powers exist somewhere that
no assurance that this will not simply be a mechanism for amould make it compulsory, but to answer the thrust of the
over-enthusiastic inspectorate to behave in a way that is nbiobnourable member’s question, the intention would be that
controlled by the legislation at all. This gives extraordinaryinspectors would have that power if it were seen fit to do so.
discretions to inspectors, and so we are opposed to thiou would ask the question: even if you did have the powers
clause. why would you enforce it in a situation like that? If the

TheHon. NICK XENOPHON: With respect to new situation deteriorated to that extent, presumably you would

paragraph (b), which refers to conducting audits and systenbe resolving it in other ways.
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TheHon. R.K. SNEATH: It amazes me that opposition section 65. How many inspectors is it contemplated will be
members suggest that unions do this when they have arguedcessary to carry out these expanded functions?
earlier in the bill the right of entry of unions. How do unions ~ The Hon. P. HOL L OWAY: In relation to that question,
get entry into workplaces where there are no members forpam advised that there are approximately 20 inspectors at
start and, if the opposition wants the unions to do this, is ipresent, and the government has already indicated that it was
prepared to pay the unions a service fee? They have alreagly intention to appoint a similar number in the next financial
said no. Itis suggesting that the unions do this with no servicgear.
fee and no right of entry into places where there are no union The Hon. Nick Xenophon: The manual is fairly recent?
members. Does the opposition just want those people Who The Hon. P. HOL L OWAY: They are amended from
have no right of repr_esentation n(_)t to ge@ any representatiofine to time, but | could not tell you the date of the last
and not to have any inspectors or inspections? The Employegnendment. We will provide one of those. The final point |
Ombudsman’s Office, which looks after workers with noish to make is in relation to some comments | made earlier.
representation by unions— | confirm to the Hon. Nick Xenophon that parliamentary
TheHon. R.D. Lawson: Who wrote that for you? counsel advises that inspectors do not have powers to force
TheHon. R.K. SNEATH: | will look at you while lam  people to go to conferences. There would not be much point
speaking on this because | know something about it, unlik@nyway if they did not wish to go. It may be an option to
you. | know that you are about 25 feet from your advice, buimprove knowledge about industrial matters, so if it is
I do not need any on industrial relations. If unions wereappropriate it is just one more weapon in their armory to try
allowed on to the work site and there were still some nonto improve the industrial climate.
union members on the work site, the opposition argues that TheHon. R.D. LAWSON: What is the justification for
there is no service fee for them. The Employee Ombudsmaniscluding a power as wide as that contained in paragraph (d)
Office, with a staff of three or four, would need the serviceto do anything else that may be appropriate to encourage
of inspectors to investigate those complaints that come toompliance, and can the minister point to any other legisla-
them. Because of the size of its staff it does not have th&on where inspectors are given similarly wide powers?
resources to go out and investigate every complaint or to TheHon. P. HOLLOWAY: | think | answered that
audit workplaces where non-union members have complaintguestion in response to the Hon. Nick Xenophon, where |
It amazes me that the opposition is not interested in thos@entioned, as an example of something that could be
employees who have no union coverage or are not uniogovered, conferences between employers and employees to
members, whereas in other instances they certainly aféy to resolve disputes about wages. That would be an
interested in them. They are interested in no entry and nexample of the course of action that might be taken in relation
service fee for unions, yet the Hon. Mr Lawson stands up antp similar provisions. We will have to get that information
says that unions should do this, obviously for nothing, forfrom parliamentary counsel.
non-unionists. He is not interested in helping the Employee TheHon. R.D. LAWSON: Is the minister suggesting that
Ombudsman’s Office with inspectors. Itis very confusing toan inspector does not already have that ability?
me that he does not want any unbiased representation or TheHon. P. HOLL OWAY: We can get that information,
unbiased inspection of any workplace where there are norut we are not aware of any off the top of our head. We can
unionists or even unionists. answer that during the course of the debate. | think the
TheHon. R.D.LAWSON: The Hon. Bob Sneath honourable member will agree that it is not really crucial to
completely misunderstands the nature of the oppositiorthe passage of this clause.
When he is talking about the right of entry of union officials ~ TheHon. R.D. LAWSON: Can the minister dispute that
on to work sites, it has nothing to do with that aspect—it isthe inspectors already have those powers and can exercise
another topic altogether. This provision will give to the them under the wide powers they already have? Is there any
inspectorate the power and responsibility to conduct promoadvice or evidence that the inspectors are unable to engage
tional campaigns to improve the awareness of people in thig that form of activity because of some limitation in their
work force of their rights and obligations under the act or anypower?
award. It is to improve the awareness of people within the TheHon. P. HOLLOWAY: Inspectors may currently
work force of their rights. He says that is not part of theinvestigate formal complaints of noncompliance with the act,
traditional function of unions. | would have thought that, if enterprise agreements and awards. They can also encourage
he was an effective union organiser, he would have seenit@®mpliance and if necessary take action to enforce this.
his job to ensure that people in the work force were aware aflowever, the problem is—and this is what we are seeing to
their rights and obligations under awards, for example. Thisddress in the bill—that inspectors can only deal with a
has nothing to do with rights of entry but is about what theformal complaint, even in situations where other persons are
inspectorate will now be asked to do. They are not doing isimilarly affected due to noncompliance with the act.
now because their terms are limited. It is to take over dnspectors cannot respond to confidential complaints, and
function traditionally occupied by unions and is the appropri{proactive work is restricted to basic awareness-raising visits
ate role for unions. and the provision of advice. So, essentially, that is what this
The minister indicated in response to a question from th&lause seeks to address.
Hon. Nick Xenophon that conduct manuals were prepared for The Hon. R.D. LAWSON: Can the minister indicate to
the use of inspectors. He kindly offered to make available téhe committee where the limitation on the capacity of
that member the opportunity to peruse those manuals andnspectors to investigate anonymous complaints arises and,
seek his confirmation that that invitation is open to theif so, how is this provision directed to ameliorate that
opposition as well. | would also ask the minister to indicatesituation?
how many inspectors are presently appointed under this act TheHon. P. HOLLOWAY: Section 65 of the act, in
and who are performing the functions now described irmespect of the general functions of inspectors, provides:



1062 LEGISLATIVE COUNCIL Tuesday 15 February 2005

The functions of the inspectors are— _ _ Where will the limited resources of the limited number of
() to investigate complaints of non-compliance with the actinspectors be directed? | think it should be a comfort—it
enterprise agreements and awards, and, ertainly is to us—that the legislation we are working on will

(b) to encourage compliance and, if appropriate, take action t
enforce compliance.
The government’s amendments seek to remedy what we s
as the limitations of that section, particularly paragraph (b)
That is essentially what we are removing from the current ac
Of course, it also addresses the limitation on the need t6
investigate complaints.

0 some degree be under surveillance and that compliance
will be encouraged, at times perhaps with vigour, by an
fhespectorate rather than one side of what unfortunately
ecomes in this place a confrontation of employer versus
mployee.
| have an email which | would like to share with the
The Hon. R.D. LAWSON: Paragraph (a), which provides committee. Its relevance i_s mainly that it expresses the
that the functions of the inspectors aré ‘to investigat concern of the South Australlar] Farmers Federatlon represen-
ative with whom | have had discussions, Chas Cini, Medi-

complaints’, will remain. That is fairly clearly limited not to ation and Emplovment Relations Services. This email was
anonymous complaints but to actual complaints of non2! ploy ! vices. Thi W,
ent to me on 11 February and states:

compliance. Where does the authority for investigatingS
anonymous complaints derive? Hello lan

. Thank you for your letter of 8 February 2005. | referred a SAFF
TheHon. P. HOL LOWAY: Through new paragraphs (b) member to your office regarding the right of entry by inspectors and

and (d), which provide: unions. An inspector recently entered the farmer’s property and
(b) to conduct audits and systematic inspections to monitosought access to the farmer's shed. However, the shed stores
compliance with this act and enterprise agreements angersonal items only and the farmer was told by the inspector to give
awards. . . him entry which the farmer denied. This was one instance where an
(d) to do anything else that may be appropriate to encouragarea on the farm was not a ‘workplace’ and if there are problems
compliance and, if appropriate, take action to enforcewith the current legislation we are concerned that the proposed
compliance. legislation will go even further. In this instance the farmer said that
I . : he had felt harassed by the inspector. We thought that giving you a
So, my a_dVIce IS that an aL_’d't could be in response to @'pecific example may help explain some of our members’ concerns.
confidential complaint. That is where (b) would come in. .
The Hon. NICK XENOPHON: Notwithstanding that | understand these concerns and have sympathy with them.

there are currently conduct manuals that have been amend®f€re IS a fear, whether or not the problem eventuates. This
from time to time and place to place, will the government'S "€ example where an individual was certainly distressed
indicate what is being proposed for further amendments t8Y the interface between himself and the inspector.

those conduct manuals, given the proposed additional powers Looking at the actual wording, | regard this as somewhat
for inspectors or, perhaps putting it another way, the additions!oppier drafting of legislation than I have been led to expect
al roles and responsibilities of inspectors? As | understand tHEOM the doyen of draftspeople who put this draft legislation
complaint, Business SA says that this extends powers arj@gether. For example, | am looking at subclause (2), which
that (I think | can sum up its position fairly) there is a fear | @am not sure is within the embrace of this amendment, but

that it could be used capriciously in some cases or in aWe S€ém to be ranging a little way. This provides that the
unfettered way. powers of inspectors under this act exter_1d to acting in relation
| do not necessarily subscribe to that view, but what© Persons who are no longer engaged in the performance of
assurances does the government give that these powers wHPrk. Sooner or later | should think the government will be
be exercised according to protocols so that there is an elemeftked to explain where that will go. .
of reasonableness in the way they are exercised? | understandMy point is this: although | am not happy with the
that there will be cases where, if they are dealing with a rogu#ording, I am happy that the legislation is attempting to put
employer who might be uncooperative, the inspectors mafhe responsibility of inspection and, where appropriate,
need to act decisively to use their powers to the full extengnforcementinto the hands of an independent body appointed
with respect to conducting audits and inspections, but whaty the government (by governments, actually; if one looks at
does the government say to those businesses which are doi#f§© are inspectors, as one of them is the Employee Ombuds-
their best to do the right thing and which are concerned thaan) and persons appointed by the minister, who may be a
individual inspectors could use these powers in a way thadtabor or Liberal minister, and persons appointed under the
verges on the capricious? commonwealth act who are under an arrangement between
TheHon. P. HOLLOWAY: We are not aware of any the minister and the minister responsible for administering
deficiencies in the current guidelines that would allow that tdhe commonwealth act authorised to exercise the powers of
happen. One would expect that the current guidelines coveré inspector under this act.
that sort of capricious behaviour. Obviously, these can allbe So, inspectors are not some sort of wild mob that are
reviewed by the department if necessary and, if there is afustered to go and be the heavy hitters for the union
approach from any of the relevant parties in relation to thatinovement, and | do not have that same concern that in the
they can be looked at. Indeed, the current guidelines areperation the inspectors themselves will necessarily be a
reviewed from time to time anyway, to ensure they aredamaging aspect of industrial relations; but | do want to make
meeting the needs of the stakeholders. | think that wouldf quite clear that we are not satisfied that the actual wording
cover the situation mentioned by the honourable member.in this clause is as good as it could be, and it may well be that
TheHon. IAN GILFILLAN: | believe the wording inthe @ subsequent amendment to the legislation will have to
bill is pretty much an ambit claim for the action of inspectors.tighten this up.
| would be a little less concerned if | thought that, for once  TheHon. R.D. LAWSON: Can the minister indicate the
in the lifetime of the parliaments of this state, a governmentost to the government of the existing 20 inspectors and what
would actually fund the resources for inspectors to dowill be the cost of an additional 20?
everything they are expected to do in legislation, because my TheHon. P. HOLLOWAY: My advice is that the cost
experience is that they come up to 20 to 22 per cent at bedif the 20 inspectors is something in the order of $1 million.
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That is the best information we have available to us here. We TheHon. IAN GILFILLAN: What does ‘systematic’
will check it and if that is not right we will correct it tomor- mean?
row. It would be roughly of that order. TheHon. P. HOLL OWAY: How that might work is that

TheHon. R.D. LAWSON: Has an estimate been made an inspector would look closely at a particular industry—the
of the likely cost to business of complying with the new hospitality industry, for example, which has been men-
requirements to be audited by the inspectorate? tioned—and give it a month’s notice, say, that that was to

TheHon. P. HOLLOWAY: If business is complying occur. Once that was complete, the same thing might occur
with the law, there should be no additional cost. It would onlywith another industry. | think that is what we mean by
be a problem for those who are not complying. ‘systematic inspections’. | am certainly the last person to

TheHon. R.D. LAWSON: With the greatest respect to claim any expertise in this area, but members of parliament
the minister, an audit necessarily costs money. It is nohave often drawn attention to some of the problems in the
something that is already being done: it is a special taskospitality industry. | am sure there are others, but that is
which is being undertaken. Surely, the government concedesgrtainly one that comes to mind.
that if an audit is undertaken there will be a cost, but does the TheHon. IAN GILFILLAN: | refer to the question of
minister concede—and it must be the case—that the businesesponsibility or some sort of compliance with behavioural
ses being audited will necessarily have to pay staff time angtandards by the inspector. | ask the minister: to whom would
suffer inconvenience by reason of that audit, irrespective ofhe supposed victim of offensive behaviour complain? Who
whether or not they are complying with the requirements?would hear the complaint?

TheHon. P.HOLLOWAY: Obviously, if there are TheHon. P. HOLLOWAY: There are a number of
serious abuses that are uncovered by an initial audit, thegptions: it might be the Executive Director of Workplace
will be increasing costs involved, but the scale of that will Services, the minister or the Ombudsman. There are probably
obviously depend on the initial cost. One could imagine thatethers, but they would be the most likely sources. In relation
whereas there might be some random sampling or randogg the answer | gave earlier to a question of the Hon. lan
audits, clearly the comprehensive and therefore more costlgilfillan about inspectors taking action, obviously that could
audit, if the system is working correctly, will take place also be based on the analysis of complaints made. That would
where abuses are uncovered. Unquestionably, there will lige an objective way in which the inspectorate might under-
some costs involved if there is an extensive audit. take its work. | also draw the honourable member’s attention

The government does not run away from that, but theéo new subclause (3), as follows:
point of this exercise, if it is working correctly, is that the cost 3y A inspector, or a person assisting an inspector, who—

will be borne by those who are not complying and are (a) addresses offensive language to any other person; or
abusing the law. We have had cases that have been brought  (b) without lawful authority, hinders or obstructs or uses or
up by honourable members in relation to the hospitality ~ threatens to use force in relation to any other person,
industry, for example, where there are allegedly serious S guilty of an offence.

abuses under way. | think it needs to be pointed out that thodeshould have mentioned that that is also a restraint on the
abuses in industries such as that could well cost legitimatleehaviour of inspectors.
employers who are abiding by the law—they are being TheHon. R.D. LAWSON: | am indebted to the minister
undercut by people who are not complying with conditionsfor drawing attention to that new subsection, which was
So, it does work both ways. inserted as a result of an amendment moved by the Hon.
TheHon. IAN GILFILLAN: | know that the minister Graham Gunn in another place. However, | refer to the point
has wrestled with the word ‘audit’, but paragraph (b) statesmade earlier, and the questions the Hon. lan Gilfillan asks,
‘to conduct audits and systematic inspections’. The ministeabout the extent of this audit and systematic inspection. Our
might like to address the question: what is the significance afbjection to this provision, and the objection of many in the
the word ‘systematic’? Does that mean on a regular basis @ommunity, is that, with the best and most capable will in the
by a regular formula? If so, what is the regular formula andworld, an inspector who is undertaking an audit, or a
how frequently will those systematic inspections take place3ystematic inspection, cannot do other than interrupt whatever
Where we have inspectors in paragraph (d) who are ‘to daork is being conducted at a business when this audit is being
anything else that may be appropriate to encourage complimdertaken. It will necessarily cause disruption, and it can do
ance’, who is the arbiter as to what is appropriate as far aso in the absence of any complaint—either an actual or an
encouraging compliance is concerned? Is it purely thanonymous complaint made by somebody in the workplace.
inspector, or is the inspector answerable to somebody or The inspectors can come in, willy-nilly, go on a fishing
some entity? The only way an inspector can incur a penaltgxpedition and insist upon an audit. One might say that it is
is by using foul language. Is there any mechanism wherebynlikely that a well-trained inspector would do that, but we
an inspector who has had an encounter with someone may kow from experience across the whole gamut of portfolios
taken to task for some other offence under this act such aRat inspectors can be officious and interfering and can act
behaving in an inappropriate manner or taking inappropriat@nreasonably. | think it is worth putting on the record the
action? What are the mechanisms which keep inspectogbncerns expressed by one of the industry associations,
behaving appropriately? namely, the South Australian Wine Industry Association. In
TheHon. P. HOLLOWAY: As the inspectors are public relation to this provision, it states:
sector employees, their behaviour is governed by the Public ¢ fynctions and powers for inspectors are expanded beyond
Sector Management Act. We have talked before abouthe investigation of complaints. This is not supported, and there is
guidelines in relation to behaviour and obviously theirno basis of need demonstrating why these functions are necessary.
superiors within the department and so on will provide somtﬁ\)”ﬂgsnm? i%%ew:;'gé”;ﬁﬁ%%”zgy {M’a”r‘géagﬁ fgﬁvtﬁfpsr ig‘:g%‘igs
acpountablllty for their actions. Further than that, of COUrSements, will requiFr)e employers to deal with another layer of audits and
ultimately there are the courts as well that can be the fmarpspection timetables. This will require employers and their
arbiter. representatives to deal with these processes.
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We are also concerned that the experience of audit and inspecti¢ary to legislate on that basis, to vastly expand the powers of
ﬁ]fggégtrgf tigwglgse')éndg\r/ﬁnlob)értgf :r?%%icst:r Othﬁg ;E?zi(\:/édsléa'the inspectors, and to expect the parliament to rely on the
othre)rwise of these programg rglies heavily on theyparticular inspectgoc’dwIII and good intentions of a mlnls_t erat 10:45 at night.
‘approach and style’. TheHon. P. HOLLOWAY: There is absolutely no

We note that current legislation requires inspectors to respond teeason why any government would want to have a system of
gggf'%rg%owsei g’lesrcmgtert;‘;tictgeiscgffeg e}(i::;tgasot;ﬁerf]ci)?ve;?ge singieliberately causing confrontation with industry. | can say

We also point out thepwine industFr))Fl)haps neec?ed t% respond on %Eat, in my f:a_pacny as '\"'”'St‘?r fo_r Ir_]dustry and Trade, rather
least three occasions to incorrect award advice being given t§1an the minister handling this bill, it would not make sense
persons inquiring from Workplace Services officers. We raise thigo do that. We expect that fairness will operate within the
situation to ensure that inspectors receive appropriate education apgbrkplace. Obviously, this is all about ensuring we have the
training to carry out less tasks as finally determined by the bill. capacity to do that. There is no purpose in doing the sort of
I think that is a sober and sensible response to the concertisings suggested by the honourable member.
expressed. TheHon. NICK XENOPHON: Further to this line of

TheHon. NICK XENOPHON: I am not sure whether questioning, can the minister give an undertaking that, first,
that was a pun—a ‘sober’ assessment from the wine industnhe conduct manuals will, of necessity, be amended to reflect
However, in relation to the functions of inspectors, thethe new powers inspectors will have, and will there be
government has said that it will provide conduct manuals oonsultation with the peak bodies before these new powers
request, and | appreciate that. Will the government indicatare exercised by inspectors in terms of process? | think it will
that, given that there are extended powers, responsibilitie@assure me that the process will be fair, given that there will
and functions of inspectors, there will be a need to amenge a difference in the inspectors’ powers and responsibilities
those conduct manuals? If that is the case—and | cann@ider this act.
imagine that it would not be, because there are proposed TheHon. P. HOLL OWAY: On behalf of the minister’s
additional roles and functions of inspectors in the way theyffice, | am happy to give the honourable member an
go about their work—will there be any consultation with peakyndertaking that we will review these things. The guidelines
bodies? . ~ have been around a long time, but one would hope that, in

Will any amended manuals be subject to scrutiny, if nolgeneral, they cover the sorts of issues that have been brought
publication, on the request of members of parliament oryp here tonight. Clearly, given that there is some extension
|ndeed, peak bOdleS, so that at least the ground rules aSé@ powers, other issues may come up and' as | indicated
how these powers are operating can be quite transparent? kQ{rlier, Workplace Services would be happy to talk to the

example, where reference is made to conducting audits anghpropriate people about them; why wouldn't they?
systematic inspections, | do not have a problem with that  The committee divided on the amendment:

concept, but, presumably, any conduct manual would have AYES (6)

refe.rence to the frequency of such systematic inspections or Dawkins, J. S. L. Lawson, R. D. (teller)

audits. . ) . Lensink, J. M. A, Redford, A. J.
Presumably, if a business went through an audit and Schaefer, C. V. Stephens, T. J.

systematic inspection process, and the inspector had a bee in NOES (9)

his or her bonnet about that particular business for whatever Evans, A. L. Gago, G. E.

reason, that that business would be subjected to that every  ga770a, J. Gilfillan, I.

month. | am not suggesting that that would happen; but will Holloway, P. (teller) Reynolds, K. J.

there be amendments to the new conduct manuals? With Sneath, R. K. Xenophon, N.

respect to that, will there be consultation with peak bodies, Zollo, C.

both unions and employer groups? Will those amended PAIR(S)

conduct manuals be disclosed to those parties who have a Stefani, J. F. Roberts, T. G.

legitimate interest in seeing them, so that there is a transpar- Ridgway, D. W. Cameron, T. G.

ent process? Lucas, R. I. Kanck, S. M.

TheHon. P. HOLLOWAY: My advice is that, yes, o
Workplace Services will consult with the peak bodies in Majority of 3 for the noes.

relation to these matters and, yes, it will make them available Amendment thus negatived. _ o
to those groups. TheHon. P. HOLLOWAY: | would like to indicate that

TheHon. R.D. LAWSON: | indicate that that is very the additional costs for the inspectors totals $2.28 million.

reassuring of the minister, but there is absolutely no require- Progress reported; committee to sit again.
ment that his assurances will be met. There is no program
delivered by the government for the benefit of the committee. PODIATRY PRACTICE BILL
The Hon. P. Holloway interjecting: . )
TheHon. R.D. LAWSON: Well, we would have Received from the House of Assembly and read a first
expected that, for something like this, the government wouldme-
have said, ‘This is the program of training we're going to
undertake. These are the modules. We are going to expectACTS INTERPRETATION (GENDER BALANCE)
these new inspectors with these new powers to have these AMENDMENT BILL
particular qualifications. The manual that we have has been
developed to address the sort of concerns that the Hon. Ni(ﬂ(m

Xenophon and others are raising.’ But to simply say, ‘Oh, e. .
yeah; we are going to fix it all when we've got these new_ 1 heHon. P.HOLLOWAY (Minister for Industry and

inspectors,” is simply an unsatisfactory assurance given by’ ad€): | move:

the minister, no doubt, with the best of intent. It is unsatisfac- That this bill be now read a second time.

Received from the House of Assembly and read a first
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| seek leave to have the second reading explanation inserted
in Hansard without my reading it.
Leave granted.

This Bill seeks to improve gender balance on boards, committees
and other bodies created under legislation.

While women make up 51 per cent of the State’s population and
45 per cent of the State’s paid workforce, they currently comprise
only 32 per cent of the membership of government boards and
committees. The Government is determined to address this imbal-
ance and has made a commitment in the State strategic plan to
increase the number of women on all State Government boards and
committees to an average of 50 per cent by June 2006.

This Billis one step in that process, providing for gender specific
requirements for nominations to statutory boards and committees.

It amends thé\cts Interpretation Act 1915 so that legislation will
be taken to require bodies such as community, industry and
professional organisations nominating persons for appointment as
members of statutory bodies to nominate at least one man and one
woman, and as far as practicable, to nominate equal numbers of men
and women.

This will give Ministers greater flexibility in their efforts to
achieve equal gender representation when selecting persons for
appointment to boards and committees.

Merit based selection processes will still apply, but the govern-
ment will be given the opportunity to select from a wider and more
diverse range of qualified candidates. The government is asking
community, industry and professional bodies to look to the many
qualified women as potential candidates to represent their interests
in government board and committee roles.

The Council for Women will work with government agencies to
identify strategies to address any imbalances in specific portfolios
and to develop strategies to increase the quality, quantity and
diversity of the pool of qualified potential board members, and
therefore the quality of boardroom decision-making. It is well
documented that the worst decision-making in boardrooms comes
from *‘group-think’ where there is no dissenting voice or alternative
opinion.

The under-representation by women in public life is not limited
to government boards and committees but is evident across all areas
of leadership and decision-making. By introducing this Bill the
Government is taking a lead in addressing existing inequalities for
women.

I commend the Bill to Members.

EXPLANATION OF CLAUSES

Part 1—Preliminary

1—Short title

2—Commencement

3—Amendment provisions

These clauses are formal.

Part 2—Amendment of Acts Interpretation Act 1915
4—Insertion of section 36A

36A—Gender balance in nomination of persons for

appointment to statutory bodies

An Act may require a non-government entity to nominate a
panel of persons from which the Governor or a Minister is to
select a person for appointment to a body. New section 36A re-
quires that the panel be comprised, as far as practicable, of equal
numbers of women and men and at least include 1 woman and
1 man.

An Act may require a non-government entity to nominate a
person for appointment by the Governor or a Minister to a body
but not require the nomination of a panel of persons. New section
36A requires the entity to nominate a panel of persons comprised
of not less than twice the number of members to be appointed on
the nomination of the entity plus one, and to ensure that the
panel, as far as practicable, is comprised of equal numbers of
women and men and at least includes 1 woman and 1 man. The
Governor or Minister is to select the person for appointment from
the panel so nominated

The new provision is subject to any contrary provision in an
Act. There are some Acts that currently require nomination of a
panel of a different number of persons and there are some Acts
that require the panel to be comprised of specified numbers of
women and men. For example, the Conservation Council of
South Australia Incorporated must nominate a panel of 2 women
and 2 men from which the Minister is to select a person for
appointment to the South Australian National Parks and Wildlife
Council. Provisions of this nature are not affected by the
amendment.

TheHon. R.D. LAWSON secured the adjournment of the

debate.

ADJOURNMENT

At 11 p.m. the council adjourned until Wednesday

16 February at 2.15 p.m.



