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The PRESIDENT (Hon. R.R. Roberts)took the chair
at 11 am. and read prayers.

STANDING ORDERS SUSPENSION

The Hon. P. HOLLOWAY (Minister for Industry and
Trade): | move:
That standing orders be so far suspended as to enable petitions,

thetabling of papers and question time to be taken into consideration
at 2.15p.m.

Motion carried.

STATUTES AMENDMENT (INTERVENTION
PROGRAMS AND SENTENCING PROCEDURES)
BILL

The Hon. P. HOLLOWAY (Minister for Industry and
Trade) obtained leave and introduced a bill for an act to
amend the Bail Act 1985, the Criminal Law (Sentencing) Act
1988, the District Court Act 1991, the Magistrates Court Act
1991 and the Supreme Court Act 1935. Read afirst time.

The Hon. P. HOLLOWAY: | move:

That this bill be now read a second time.

The government isintroducing thisbill to parliament for the
second time. An almost identical bill—the Statutes Amend-
ment (Intervention Programs and Sentencing Procedures) Bill
2003—was laid aside by the Legislative Council on 30 June
2004 &fter the houses deadlocked over theterms of aschedule
to the bill. The schedule was for the review of intervention
program services. Aside from the disputed amendment to the
schedule, the bill was passed by both houses in the form in
which it was introduced and amended by the government.
Thebill I now introduceisidentical to that bill, except for the
schedule.

It can be reintroduced because the government and the
opposition have now agreed on the terms of the schedule, and
for that | wish to thank the Hon. Nick Xenophon. Hisefforts
to broker aresolution of this dispute have been untiring and
productive. As aresult, the bill contains a new schedule to
replace the onethat wasin disputein June 2004. Thisisabill
to provide formal statutory backing for two practices that
have developed in the courts. Oneisthe practice of directing
defendants to undertake programs of intervention that help
them take responsibility for the underlying causes of their
criminal behaviour.

The other isthe use of sentencing conferencesin senten-
cing Aboriginal defendants. The legislative framework for
these practicesisto be provided by amendments to the Ball
Act 1985, the Criminal Law (Sentencing) Act 1998, the
District Court Act 1991, the Magistrates Court Act 1991 and
the Supreme Court Act 1935. The previous government
consulted on legislative models for these practices in 2001.
The people consulted included the Solicitor General, the
Chief Justice, the Chief Magistrate, the DPP, the Department
of Correctional Services, the Department of Human Services,
the Attorney-General’s Department, the Courts Administra-
tion Authority and the magistrates who work in courts who
use the practices.

There was unanimous support for the practices and their
need for a statutory basis. The Attorney-Genera continued

to consult with the Minister for Police, the Minister for
Health, the Minister for Socia Justice, the Minister for
Aborigina Affairs and Reconciliation, the Minister for
Regional Affairs, the Minister for Correctional Services, the
DPP, the state’s Courts Administrator, the Chief Magistrate,
someindividual magistrates and with those responsiblein the
Attorney-Generad’s Department for the establishment and the
operation of the various programs.

| will speak first about intervention programs. In appropri-
ate cases the Magistrates Court will arrange for a defendant
to be assessed for and, if suitable, to undertake a program of
intervention (sometimes called diversion). This is an
intensive program of treatment or rehabilitation or behaviour
management designed to help a defendant to deal with the
underlying causes of hisor her criminal behaviour. Thereare
presently three programs used by the court: the Drug Court
Program; the Magistrates Court Diversion Program (dealing
with mental impairment); and the Violence Intervention
Program.

In thewords of Justice Gray in the South Australian Court
of Criminad Appeal decision of Rv McMillan 2002, 81SASR,
540:

The coordination of [these] programs requires a range of
expertise. The programs are undertaken in conjunction with
government agencies and non-government professionals. Ideally all
involved work together towards acommon purpose—to addressthe
specific needs of the individual and achieve aresult which benefits

not only them but provides protection for the community from
further offending.

The justice and human services systems have devel oped the
programs collaboratively. The programs do not divert people
away from the courts like the Shop Theft Program and the
Police Drug Diversion Program. They are court-directed
programs under which criminal proceedings already begun
are held over while the person undertakes treatment or
rehabilitation or is connected with appropriate support
sarvices. The programs are rigorous and demand considerable
commitment from the participant. An order to undertake a
program is usually made as part of a bail agreement before
trial or sentence. Satisfactory progressin aprogram will be
reflected in the sentence.

The kind of treatment and rehabilitation offered in a
program will depend on the circumstances of the defendant
and the scope of the program. For adrug-addicted defendant
the program will usually include detoxification and urinalysis.
For a defendant whose offending takes place in a situation of
family violence there is a range of behaviour management
therapies. For some defendants, particularly those with a
combination of behavioural problems, the program may
include managed intervention other than treatment or
rehabilitation in the strict sense, for example, help in
obtaining supervised lodging or acquiring independent living
skills.

The bill does not establish particular intervention pro-
grams or set guidelines for the approval or delivery of
programs, this being the function of executive government.
It is the government not the courts that should decide what,
if any, programs it will provide and how these programs
should be accredited and funded. The bill simply setsup a
framework within which the government can provide existing
programsor, should it so decide, devel op additional programs
to address behavioural problems (including problem gam-
bling), substance abuse or mental impairment.

The bill provides a legal framework within which the
courts may direct eligible defendants into whatever suitable
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program exists at the time, and take account of their progress.
In doing so it does not create a separate intervention jurisdic-
tion in any court, nor confine the authority to make an
intervention order to any one court. It is true that invention
isusually offered in magistrates courts because it is here that
a defendant first comes into contact with the court system.
But the bill does not preclude a higher court ordering and
supervising intervention (other than mental impairment
intervention, and | will explain thislater) if the infrastructure
isin place and such orders are appropriate for a particular
defendant.

At present, only a few selected magistrates courts offer
invention. This means it is not available to every eligible
defendant. The bill makes intervention possible, ultimately,
for all eligible defendants by allowing intervention to be
arranged by any criminal court. But it does not create alegal
entitlement to intervention, because it makes the court’s
ability to order intervention subject not only to the digibility
of the defendant but to program services being available at
asuitable place and time. The government of the day, not the
courts, will determine how many eligible defendants have
accessto intervention by deciding how and where programs
will be offered. The bill does not confinetheinvention to one
cause of adefendant’s criminal behaviour, even though this
is the practice now. At present each program deals with a
single cause of criminal behaviour, and only a specialy
designated court may direct a defendant to undertake that
program.

The court making the intervention order does not assess
for or direct defendantsinto more than one kind of invention,
such as mental impairment as well as family violence
invention, even though this may be suitable. The bill will
dlow but not compel a court to approve a defendant’s
participation in a combination of separate programsor in a
program that combines more than one kind of intervention.
A court’s ability to make such an order will, of course,
depend on whether the necessary assessment and intervention
services are availabletoiit.

Another important feature of the bill is that a person’s
legal rightsand accessto intervention options are determined
by a judicia officer, while the programs themselves are
administered and delivered by non-judicia officersunder the
direction of the court. The court determines a defendant’s
compliance with an order to be assessed for or to undertake
an intervention program.

Thehill givesthe court the ability to include asacondition
of bail or of a bond a requirement that the defendant be
assessed for or undertake an intervention program. It may
defer sentence to enable a defendant to be assessed for or
undertake aprogram, or pending the defendant’s completion
of a program.

When determining sentence, the court may take a defen-
dant’s participation and achievements in an intervention
program into account. Equally, it is important not to deter
people from undertaking intervention by penalising them for
failing in their attempt. There is a strong public interest in
maintaining an incentive for people who come before the
courts to overcome the underlying causes of their criminal
behaviour, because the programs themselves are rigorous and
demanding. The bill allows a sentencing court to give credit
for an offender’s participation in a program but also makes
it clear that not participating in aprogram, or not being given
the opportunity to do so, is not relevant to sentence. Thiswill
prevent sentence challenges by co-defenders or different
offenders charged with like offences, when alesser sentence

isgiven to one of them in recognition of hisor her participa-
tion in an intervention program.

A provision like this is consistent with the principlesin
section 10 of the Criminal Law (Sentencing) Act 1988. It
reinforces that the bill does not create an entitlement to
intervention nor oblige courts to offer it, and the bill is not
intended to change sentencing principles about the weight to
be given to the rehabilitation of offenders. Of courseg, if a
person fails to meet the requirements of a program, thiswill
be reported to the court. The court may treat it as abreach of
bail or of a bond but has the discretion not to do so in
appropriate circumstances, for example, when al that may be
necessary to ensure adefendant’s continuing participationis
an adjustment to program conditions and awarning from the
court.

A court may make an order for intervention only if the
defender agreestoit. The court must also be satisfied that the
defendant is eligible for the services offered by the program
and that the services necessary to deliver the program to the
defendant are available at a suitable time and place. Thisis
important because, athough the legislation will generally
allow any court to order intervention, intervention programs
are not now available through all courts.

The person advising the court about a defendant’s
eligibility for a program and the availability of serviceswill
be the intervention program manager, a person employed by
the Courts Administration Authority to coordinate the orders
of the court with the delivery of program services for
defendants and to have oversight of al intervention programs.
He or shewill a'so let the court know when a person has not
met the requirements of a program.

| turn now to some specific provisionswithin thisgenera
framework.

Deferral of Sentence
The first is the proposed clause 19(b) of the Criminal Law
(Sentencing) Act 1988. This clause alows a court to adjourn
proceedings after finding a person guilty, and release the
defendant on bail before determining sentence. The purpose
is to assess the defendant’s prospects for rehabilitation, or
allow the defendant to demonstrate that rehabilitation has
taken place, or arrange for the defendant to be assessed for
or undertake an intervention program. Thiskind of procedure
is known as a Griffiths remand and is routinely used by the
Drug Court. When proceedings resume on a specified date,
asagenerd rule, no later than 12 months after the finding of
guilt, the court may take into account the defendant’s
rehabilitation during the adjournment when determining
sentence.

Because an intervention program may last longer than 12
months, the bill also alows a court to defer sentence for
longer than 12 months, if satisfied that the defendant’s
participation or agreement to participate in an intervention
program has shown acommitment to deal with the problems
out of which hisor her offending arose, and if satisfied also
that unless proceedings are further adjourned, the defendant
cannot complete or participate in the program and his or her
rehabilitation will be prejudiced.

Mental impairment
The bill contains some special provisions about mental
impairment. For the purposes of intervention, a person’s
mental impairment is such as to explain and extenuate, at
least to some extent, the conduct that forms the subject matter
of the offence. It isaless seriouslevel of mental impairment
than that to which part 8A of the Criminal Law Consolidation
Act applies. Part 8A establishes procedures for determining
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whether amental impairment renders a person mentally unfit
to stand trial or mentally incompetent to commit an offence.
By contrast, intervention is not offered to people who are
intending to contest the charge on any ground, including
mental impairment.

An admission of guilt is not a prerequisite for a court
ordering mental impairment intervention (or any other form
of intervention for that matter). It could not be so in the case
of mental impairment without atest of the defendant’s mental
capacity to admit or deny guilt (fitness to plead) under Part
A of the Criminal Law Consolidation Act also having to be
apre-requisite. Thiswould make the process of intervention
cumbersome and capable of manipulation, and defeat its
purpose—to help minor offenders (often those who have been
de-institutionalised and have no-one supervising their
medication or activities) to keep out of trouble.

To emphasise this, the bill limits the court’s powers of
dismissal and release under the mental impairment provisions
to summary offences or minor indictable offences, and alows
these powers to be exercised only by the Magistrates Court
or the Youth Court or acourt prescribed by regulation. Such
acourt may, if it finds amentally impaired defendant guilty
of asummary or minor indictable offence, release him or her
without conviction or penalty or dismissthe chargein certain
circumstances. This provision has been included at the
insistence of the magistrates who preside over mental
impairment intervention. They say that, without such
authority, they have no option but to make aformal finding
of guilt where police have not withdrawn charges. In some
cases that finding may carry with it criminal sanctions that
will negate valuable progress made by the defendant in
learning to live independently and responsibly and to have
regular and reliable access to medical and other support
Services.

Of course, amentally impaired person who undertakes an
intervention program will not automatically be released
without conviction or penalty, or have charges against him
or her dismissed. For a start, not al mentaly impaired
defendants are eligible for intervention (there being criteria
for entry to the mental impairment intervention program that
bar violent or repest offenders) and, of thosewho are eligible,
not all will qualify for consideration for release or dismissal
of the charge.

Before releasing the defendant or dismissing charges
against him or her, the court must be satisfied that the
defendant understands that he or she has a mental impair-
ment, understandsthat it affects his or her behaviour, and has
made a conscientious effort to addressthis by completing or
participating to a satisfactory extent in an intervention
program. The court must also be satisfied that the release or
dismissal of the charge will not endanger the safety of a
particular person or the public. It may not dismiss chargesif
thiswould have the effect of denying avictim compensation
by the defendant under the Criminal Law (Sentencing) Act
1988.

A victimwhoisinjured as aresult of conduct the subject
of acharge that is dismissed under this part of the bill isin
the same legal position, in making a criminal injuries
compensation claim against the Crown, as a victim of the
actions of anon-impaired person against whom charges are
not proceeded with or are dismissed. The bill need make no
special provision for this.

There is another option available to the court before it
decides whether to dismiss charges against a mentally
impaired defendant. If the defendant has begun but not yet

completed an intervention program, the court may release
him or her on an undertaking to complete the program. The
defendant must come back to court if he or she completesthe
program or if he or she failsto completeit, so that the court
can decide whether to dismiss the charge in the way | have
described or to make a finding of guilt and proceed on that
basis. If thereisafinding of guilt, the court has a number of
options. It may release the defendant without conviction or
penalty under clause 19C(1) of thebill; it may proceed under
other provisionsof the Criminal Law (Sentencing) Act 1988
that come into operation after afinding of guilt (like placing
the defendant on a bond); or it may defer sentence under
clause 19B of the hill, to assess the defendant’s prospects of
rehabilitation.

Accessibility of evidence.

The bill also amends the Magistrates Court Act 1991, the
District Court Act 1991 and the Supreme Court Act 1935 so
that reports prepared to help the court determine a person’s
eligibility for, or progressin, an intervention program may
be inspected by the public only with the permission of the
court. Thesereportsare part of the court record and are taken
and received in open court. But they should not be available
freely to the public, becausethey arerelevant neither to guilt
nor necessarily to sentence.

Review of intervention program services.

Schedule 1 to the bill allows either house of parliament, at
any time 12 months after the commencement of the act, to ask
the Ombudsman to investigate the services that are included
on intervention programs. On receiving such a request, the
Ombudsman isto investigate and report to that house on the
value and effectiveness of all servicesincluded on interven-
tion programs (within the meaning of the Bail Act 1985 and
the Criminal Law (Sentencing) Act 1988). Theinvestigation
isto befor the 12 months from the commencement of the act
or any other period specified by the house. It is to be
conducted as if the investigation were initiated under the
Ombudsman Act 1972.

It may well be that there is no need for an investigation.
There has certainly been no call for oneto date, in large part
because the government has been evaluating the programs
continuously since they began, and has made the results of
those evaluations publicly available through the Attorney-
Genera’s office or online through the web site of the Office
of Crime Statistics. The review provision has been included
in the bill in case some special need arises.

Aboriginal sentencing procedures.

I now turn to the other court practice for which this bill
provides legislative backing. The Magistrates Court has for
some time used culturally appropriate conferencing tech-
niqgues when sentencing Aboriginal offenders. These
technigues are designed to promote an understanding of the
consequences of criminal behaviour in the defendant, an
understanding of cultural and societal influencesin the court,
and thereby to make punishment more effective.

The bill formalises this process. It alows any criminal
court (not just the Magistrates Court), with the defendant’s
consent, to convene a sentencing conference and to take into
consideration the views expressed at the conference. The
conference must comprise the defendant (or, if the defendant
isachild, the defendant’s parent or guardian), the defendant’s
lawyer (if any), the prosecutor, and, if the victim chooses to
attend, the victim (or, if the victim is a child, the victim’'s
parent or guardian) and the victim’s chosen support person.
The court may also invite to the conference, if it thinksthey



1128

LEGISLATIVE COUNCIL

Thursday 17 February 2005

may contribute usefully to the sentencing process, one or
more of these people:

a person regarded by the defendant and accepted within

the defendant’s Aborigina community as an Aboriginal

elder, or

a person accepted by the defendant’s Aboriginal

community as aperson qualified to provide cultural advice

relevant to the sentencing of the defendant, or

amember of the defendant’s family, or

a person who has provided support or counselling to the

defendant, or

any other person.

An Aboriginal Justice Officer employed by the Courts
Administration Authority helps the court convene the
conference and advises it about Aboriginal society and
culture. The Aboriginal Justice Officer also helps Aborigina
people understand court procedures and sentencing options
and helps them comply with court orders. An Aboriginal
offender’'s sentence, whether given using a sentencing
conference or using standard sentencing procedures, may
include a requirement to participate or continue in an
intervention program.

Using a sentencing conference procedure does not change
the mattersto which acourt must have regard when determin-
ing sentence under section 10 of the Criminal Law (Senten-
cing) Act 1988, or any other aspect of sentencing. Itisjust a
way of informing the court, the defendant and his or her
community about matters relevant to sentence in a more
comprehensive and understandable way than is possible using
standard procedures.

With regard to administration, because thisbill formalises
practices that already exist in the Magistrates Court, that
court already has procedures in place for both intervention
programs and sentencing conferences. The Courts Adminis-
tration Authority has appointed an officer to manage and
coordinate mental impairment intervention, drug and family
violence programs, and this position is described in the hill
as Intervention Program Manager. The position includes a
delegate of that person. For each defendant who undertakes
a program there is a case manager, whose role is aso
mentioned in the bill.

Additional administrative arrangements by the Courts
Administration Authority include authorising registrars at
metropolitan and country Magistrates Courts that use these
programs to arrange services to these courts, drawing on
existing retrained registry staff and the transfer of Aborigina
justice officers attached to the Fines Payment Unit to the
Aboriginal court, reporting to the registrar of that court.

Because these arejoint agency programsinvolving teams
of professionals operating under different regimes, each
program has its own steering committee comprising senior
officers from the agencies involved. As well, an inter-
departmental senior executive group has been established to
coordinate and oversee the service delivery and funding of
the various programs to make formal partnering agreements
between the justice and human services portfolios, and to
monitor unmet need to inform future government funding of
court diversion programs.

In conclusion, giving legidative backing to these programs
and procedures recognisestheir valueto criminal justiceand
tothe public. Intervention programs help peoplelearnto take
responsibility for the underlying causes of their behaviour and
to livein alaw-abiding way. Sentence conferencing helpsto
reduce the alienation of Aboriginal offenders that so often
impedes their rehabilitation and compliance with court orders.

Without the work of the Hon. Nick Xenophon in negotiat-
ing areview clausethat satisfies both the government and the
opposition thisimportant legislation would still be blocked,
and a valuable component of the work of our courtswould be
at risk of legal challenge for want of a clear legislative
backing. On behalf of the government | thank the honourable
member for his contribution to thisbill. I commend the bill
to members. | seek leave to have the explanation of clauses
inserted in Hansardwithout my reading it.

L eave granted.

EXPLANATION OF CLAUSES
Part 1—Preliminary
1—Short title
This clauseisformal.
2—Commencement
Thisclause providesthat the Act will comeinto operation on
aday to be fixed by proclamation.
3—Amendment provisions
Thisclauseisformal.
Part 2—Amendment of Bail Act 1985
4—Amendment of section 3—Interpretation
This clauseinsertsinto the interpretation section of the Bail
Act 1985("the Act") anumber of new definitions necessary
for the purposes of the measure. A case manageis a person
responsible for supervision of aperson’s participation in an
intervention program. An intervention progranis a program
designed to address a person’s behavioural problems (such
as problem gambling), substance abuse or mental impairment
and may consist of treatment, rehabilitation, behaviour
management, access to support services or acombination of
these components, all of which are supervised. Aninterven-
tion program manageis a person who has oversight of
intervention programs and coordinates the implementation of
relevant court orders.
5—Insertion of sections 21B and 21C
This clause inserts two new section into the Act. Under
proposed section 21B, a court may make participation in an
intervention program acondition of abail agreement. Before
imposing such a condition, the court must be satisfied that the
person entering into the agreement is eligible for the services
to be included on the program and that those services are
available at asuitabletimeand place. A court cannot impose
acondition that a person undertake an intervention program
if the person does not agree to the condition. A court may, in
order to determine an appropriate form of intervention
program, and a person’s eligibility for the services on the
program, make appropriate orders for assessment of the
person. The person may be released on bail on condition that
he or she undertake the assessment.
A person released on a bail agreement that contains a
condition requiring the person to undertake an intervention
program (or an assessment for the purpose of determining his
or her eigibility) must comply with the conditions regulating
hisor her participation in the program. A failureto do so may
be regarded as a breach of the bail agreement. A person
released on bail on condition that he or she undertake an
intervention program may apply to the court for an order
revoking or varying the condition.
If an intervention program manager considers that a person
hasfailed to comply with acondition regulating the person’s
participation in an assessment or program, and that thefailure
suggests the person is unwilling to participate in the assess-
ment or program as directed, the manager isrequired to refer
the matter to the court, which is then required to determine
whether the failure to comply amountsto a breach of the bail
agreement.
A certificate signed by an intervention program manager as
to theavailability of particular services and the eligibility of
aperson for servicesto beincluded on aprogram, is admis-
sible as evidence of the matter certified. A certificate signed
by a case manager as to whether a particular person has
complied with conditions regulating his or her participation
in an assessment or program is also admissible as evidence
of the matter certified.
Proposed section 21C providesthat an intervention program
manager may delegate a power or function under the Act to
a particular person or to the person for the time being
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occupying a particular position. A delegation may be by
instrument in writing, may be absolute or conditional, does
not derogate from the power of the delegator to act in amatter
andisrevocable at will. A power or function delegated may,
if the instrument so provides, be further delegated.

Part 3—Amendment of Criminal Law (Sentencing) Act
1988

6—Amendment of section 3—Interpretation

This clause inserts into the interpretation section of the
Criminal Law (Sentencing) Act 198%he Act") anumber of
new definitions necessary for the purposes of the measure. A
case managers a person responsible for supervision of a
person’s participation in an intervention program. An
intervention programis a program designed to address a
person’s behavioural problems (such as problem gambling),
substance abuse or mental impairment and may consist of
treatment, rehabilitation, behaviour management, access to
support services or a combination of these components, all
of which are supervised. Anintervention program manager
is aperson who has oversight of intervention programs and
coordinates the implementation of relevant court orders.
7—Insertion of section 9C

Proposed Section 9C provides that a sentencing court may,
before sentencing an Aborigina defendant, convene a
sentencing conference and take into consideration views
expressed at the conference. A sentencing conference can
only be convened under this section with the defendant’s
consent. An Aboriginal Justice Officer will assist the court
in convening the conference. An Aboriginal Justice Officer
asdefined in subsection (5), isaperson employed to assist the
court in sentencing of Aboriginal persons and convening of
sentencing conferences. An Aboriginal Justice Officer also
assists Aboriginal personsto understand court procedures and
sentencing options and to comply with court orders.
Subsection (2) lists the persons who must be present at a
sentencing conference and subsection (3) persons who may
be present. A personincluded in thelist under subsection (3)
may be present if the sentencing court thinksthe person may
contribute usefully to the sentencing process.

A person will be taken to be an Aboriginal person for the
purposes of section 9C if the person is descended from an
Aboriginal or Torres Strait Islander, regards himself or
herself as an Aborigina or Torres Strait Islander (or, if a
young child, at least one of the parentsregardsthe child asan
Aboriginal or Torres Strait Islander), and is accepted as an
Aboriginal or Torres Strait Islander by an Aboriginal or
Torres Strait |slander community.

8—Amendment of section 10—Matters to which senten-
cing court should have regard

Thisclauseinserts two new subsectionsinto section 10 of the
Criminal Law (Sentencing) Act 198Broposed new subsec-
tion (4) providesthat acourt may treat adefendant’s partici-
pation in an intervention program, and his or her achieve-
ments in the program, as relevant to sentence. Under
proposed new subsection (5), the fact that a defendant has not
participated in, or has not had the opportunity to participate
in, an intervention program, is not relevant to sentence. The
fact that a defendant has performed badly in, or failed to
make satisfactory progressin, an intervention program is also
irrelevant to sentence.

9—Insertion of sections 19B and 19C

Proposed section 19B provides that a court may, on finding
a person guilty of an offence, adjourn proceedings to a
specified date and grant bail to the defendant in accordance
with the Bail Act 1985 The purposes for which a court may
adjourn proceedings under this section include assessment of
the defendant’s capacity and prospects for rehabilitation,
alowing the defendant to demonstrate that rehabilitation has
taken place, and allowing the defendant to participate in an
intervention program. Asageneral rule, proceedings may not
be adjourned under section 19B for more than 12 months
from the date of the finding of guilt. However, proceedings
may be adjourned for more than 12 monthsif the defendant
is, or will be, participating in an intervention program. Before
adjourning the proceedings for more than 12 months, the
court must be satisfied that the defendant has, by participating
(or agreeing to participate) in the program, demonstrated a
commitment to addressing the problems out of which hisor
her offending arose. The court must aso be satisfied that if

the proceedings were not adjourned for such a period, the
defendant would be prevented from completing, or participat-
ing in, theintervention program and his or her rehabilitation
would be prejudiced.

In considering whether to adjourn proceedings for more than
12 months, acourt is not bound by the rules of evidence and
may inform itself on the basis of awritten or oral report from
a person who may be in a position to provide relevant
information. That person may be cross-examined on matters
contained in his or her report.

Proposed section 19B does not limit any power a court has
to adjourn proceedings or to grant bail in relation to aperiod
of adjournment.

Section 19C(1) provides that a court (as defined for the
purposes of this section) may, on finding a defendant guilty
of a summary or minor indictable offence, release the
defendant without conviction or penalty if satisfied that the
defendant suffersfrom amental impairment that explains and
extenuates, at least to some extent, the conduct that formsthe
subject matter of the offence. The defendant must have
completed, or be participating to a satisfactory extent in, an
intervention program, recognise that he or she suffers from
the impairment, and be making a conscientious attempt to
overcome behavioural problemsassociated withit. The court
must also be satisfied that the rel ease of the defendant would
not involve an unacceptable risk to the safety of a particular
person or the community.

Under subsection (2) of proposed section 19C, a court (as
defined) may, at any time before a charge of a summary or
minor indictable offence has been finally determined, dismiss
the charge if satisfied as to the same matters about which a
court must be satisfied in order to release a person without
conviction or penalty under subsection (1). Additionally, the
court must be satisfied that it would not, if afinding of guilt
were made, make an order requiring the defendant to pay
compensation for injury, loss or damage resulting from the
offence. If the defendant is participating in, but has not
completed, an intervention program, the court may, instead
of dismissing the charge under subsection (2), release the
defendant on an undertaking to complete the intervention
program and to appear before the court for determination of
the charge either following completion of the program or in
the event that the defendant fails to complete the program.
In deciding whether to exercise its powers under section 19C,
the court may act on the basis of information it considers
reliable without regard to the rules of evidence. The court
should, if proposing to dismiss acharge under subsection (2)
or release a defendant on an undertaking under subsection
(3), consider any information about the interests of possible
victimsthat is before it.

Courtisdefined for the purposes of this section to mean the
Magistrates Court, the Youth Court or any other court
authorised by regulation to exercise the powers conferred by
the section.

Mental impairments defined to mean an impaired intellec-
tual or mental function resulting from a mental illness, an
intellectual disability, apersonality disorder, or abraininjury
or neurological disorder (including dementia).
10—Amendment of section 42—Conditions of bond
Thisclause amends section 42 of the Act. Section 42(1) lists
the conditions asentencing court may includein abond under
the Act. This amendment has the effect of allowing a court
to include a condition requiring a defendant to undertake an
intervention program. This clause also makes a number of
consequential amendments to section 42. The court must,
before imposing a condition requiring a defendant to
undertake an intervention program, satisfy itself that the
defendant is eligible and that the services are suitable. The
court may make ordersfor assessment of adefendant for the
purpose of determining an appropriate form of intervention
program and the defendant’s eligibility for the services
included on the program. The defendant may be released on
bail on condition that he or she undertake an assessment as
ordered.

Under subsection (8), a certificate apparently signed by an
intervention program manager as to the availability of
particular servicesand the eligibility of apersonfor services
to beincluded on aprogram, is admissible as evidence of the
matter certified. A certificate signed by acase manager asto
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whether a particular person has complied with conditions
regulating his or her participation in an assessment or
program is also admissible as evidence of the matter certified.
11—Insertion of section 72C

Proposed section 72C providesthat an intervention program
manager may delegate a power or function under the Act to
aparticular person or to the person for the time being holding
aparticular position. A delegation may be by instrument in
writing, may be absolute or conditional, does not derogate
from the power of the delegator to act in a matter and is
revocable at will. A power or function delegated may, if the
instrument so provides, be further delegated.

Part 4—Amendment of District Court Act 1991
12—Amendment of section 54—Accessibility of evidence
etc

Section 54(2) of the District Court Act 1991providesthat a
member of the public may inspect or obtain acopy of certain
material only with the permission of the Court. This clause
amendsthat section by adding to thelist of such material any
report prepared to assist the Court in determining aperson’s
digibility for, or progressin, an intervention program.

Part 5—Amendment of Magistrates Court Act 1991
13—Amendment of section 51—Accessibility of evidence
etc

Section 51 of the Magistrate Court Act 199providesthat a
member of the public may inspect or obtain acopy of certain
material only with the permission of the Court. This clause
amendsthat section by adding to thelist of such material any
report prepared to assist the Court in determining aperson’s
eligibility for, or progressin, an intervention program.

Part 6—Amendment of Supreme Court Act 1935
14—Amendment of section 131—Accessibility of evidence
etc

Section 131 of the Supreme Court Act 193%ovides that a
member of the public may inspect or obtain acopy of certain
material only with the permission of the court. This clause
amendsthat section by adding to thelist of such material any
report prepared to assist the court in determining aperson’s
eligibility for, or progressin, an intervention program.
Schedule 1—Review of intervention program services
1—Review of services included on intervention programs
Clause 1 of the Schedule provides a mechanism for either
House of Parliament to require the Ombudsman to carry out
an investigation into the value and effectiveness of services
included on intervention programs in the 12 month period
following commencement of the Act or another period
specified by the House. A House of Parliament cannot require
the Ombudsman to undertake the investigation beforethe 12
month anniversary of the commencement of the Act.

In carrying out the investigation, the Ombudsman may
exercise the same investigative powers as are conferred on
the Ombudsman in relation to investigations duly initiated
under the Ombudsman Act 1972

After completing the investigation, the Ombudsman is
required to submit a report on the investigation to the
Presiding Officer of the House that requested the investiga-
tion.

The Hon. R.D. LAWSON secured the adjournment of the
debate.

STATUTES AMENDMENT (LIQUOR, GAMBLING
AND SECURITY INDUSTRIES) BILL

Second reading.

The Hon. P. HOLLOWAY (Minister for Industry and
Trade): | move:

That this bill be now read a second time.

| seek leave to have the second reading explanation inserted
in Hansardwithout my reading it.

Leave granted.

This Bill incorporates araft of amendments to the Security and
Investigation Agents Act 1995, aswell asamendmentsto the Liquor
Licensing Act 1997 and the Gaming Machines Act 1992.

The amendments are intended to deal with two separate but
related issues: firstly, the infiltration of organised crime into the

security and hospitality industries and, secondly, violence and
aggressive behaviour by crowd controllers working in licensed
premises or at licensed events.

Representatives of the security and hospitality industries have
been informed about the Government’sintentions to introduce much-
needed reforms to the crowd controller vocation and they have
indicated support.

Organised crime infiltration

The measures designed to deal with organised crime'sinfiltration
of the liquor and hospitality industrieswere crafted in light of police
information indicating a significant level of involvement by, in
particular, outlaw motorcycle gangs in these industries.

South AustraliaPolice (SAPol) have substantiated evidence and
intelligence that identifies the infiltration of licensed premises
(particularly those providing entertainment that tends to be patron-
ised by young people) and the security industry by organised crime,
including outlaw motorcycle gangs.

A recent security industry review by SAPol’s State Intelligence
Branch identified the use by licensed premises and licensed events
of security companiesthat have linksto motorcycle gangs. SAPol’s
intelligence suggested that security companies controlled or linked
to organised crime have or have formerly provided security to ahigh
proportion of licensed premises within the C.B.D. SAPol and the
Office of the Liquor and Gambling Commissioner aso indicated
concern over the level of past and present motorcycle gang
association acrosslicensed premises. Most are entertainment venues
with high youth patronage.

Since that review one infamous security company with alleged
links to amotorcycle gang folded as aresult of police charges against
the director of the company and pressure applied by police, licensing
authorities and the Government. The Premier and the Attorney-
Genera are determined to ensure that neither motorcycle gangs nor
other organised crime are able to set up another security company
under another name and new directors.

This association with and control of licensed premises provides
an opportunity for money laundering and, moreimportantly, for the
control and expansion of illicit drug distribution networks, with the
associated environment of intimidation, threats and violence.

Liquor, gambling and security industries are attractive to, and
susceptibletoinfiltration by, organised crime. Thisisreflected inthe
variousregulatory regimesthat providefor thelicensing of industry
participants using various tests of fitness and propriety. However,
there is little consistency and the existing licensing regimes have
proved not to be robust enough to combat infiltration.

Four factors contribute to this:

1 organised crimetypically legitimisesinvolvement in
theindustriesthrough memberswithout criminal convictions
or ‘cleanskin’ associates;

2 law enforcement agencies possess intelligence that
they are reluctant to disclose because it could prejudice
current or futureinvestigationsor legal proceedingsor could
put the welfare of persons such as informants at risk;

3 current liquor licensing legislation does not allow for
intelligence to be presented without challenge for consider-
ation by the licensing authority. Consequently, the Liquor and
Gambling Commissioner is often privy to intelligence that
would indicate organised crime involvement but has been
unableto use thisinformation in making a determination; and

4 the licensing scheme for security agents and com-
panies is not directed at all towards detecting applicants’
actual or potential involvement in organised crime nor to
detecting or dealing with such involvement by a licensee
commencing after alicence isissued. Thereis no associate
test and information about applicants associates or in the
nature of police intelligence is not sought from SAPol, nor
could such information be presented confidentialy or
unchallenged.

The Bill amendsthe Security and Investigation Agents Attte
SIAA), Liquor Licensing Acfthe LLA) and Gaming Machines Act
(the GMA) to address these problems in the following ways:

by introducing an associate test under the SIAA so that
the licensing authority (the Commissioner for Consumer
Affairs) must take into account the character of the associates
of security licence applicants and licensees in assessing
whether the applicant or licenseeisfit and proper to hold a
security agent’s licence;

by making investigation of associates by thelicensing
authority (Liquor and Gambling Commissioner) mandatory
under the LLA;
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- by making it mandatory for the relevant licensing
authority to refer al applications under the SIAA and LLA
to the Commissioner of Police so that the Commissioner may
investigate the probity of those applicants. The Commissioner
of Policewill then be required to provide information to the
relevant licensing authority about crimina convictions and
other information held by the Commissioner relevant to
whether an application should be granted;

by providing police with aright of objection against
an applicant, and of appeal against the grant of a licence,
under the SIAA similar to therights of intervention afforded
to police under the LLA and GMA,;

by facilitating the use of police intelligence by
protecting the confidentiality of that intelligence.

Itisthislast aspect of the Bill that is perhaps the most significant.
The Bill amendsthe SIAA, LLA and GMA to facilitate the use of
police intelligence in licensing decisions. The Bill provides that
where police intelligence is used in any proceedings under those
Acts, including in determinations of applications and disciplinary
proceedings that can lead to cancellation of alicence or approval,
that information or intelligence must not be disclosed, including to
the applicant/licensee/approved person or hisor her representatives.
Where thelicensing authority makes a determination of an applica-
tion on the basis of this police information classified as criminal
intelligence, it will not be required to provide reasons for that
determination other than that to grant the application would be
contrary to the public interest. A court hearing an appeal against a
licencerefusal or adisciplinary action against alicensee or approved
person must hear the information in a court closed to al, including
the applicant/licensee/approved person and that person’s representa-
tives.

These confidentiality of crimina intelligence provisions are
modelled on provisions enacted in the Firearms Act by the Firearms
(COAG Agreement) Amendment Act 2008e provisions were
included in that Act to prevent organised crime from obtaining
firearms.

As in the Firearms Act, ‘criminal intelligence’ is defined as
information about actual or suspected criminal activity (whether in
this State or el sewhere) the disclosure of which could reasonably be
expected to prejudice criminal investigations, or to enable the
discovery of the existence or identity of a confidential source of
information relevant to law enforcement. The classification of
information as criminal intelligence may be made only by the
Commissioner of Police personaly or by a Deputy or Assistant
Commissioner of Police.

The amendmentswill not be retrospective, however, in order to
tackle the current extent of infiltration of organised crime in the
security and hospitality industries the Government intends that
crimina intelligence be used to take disciplinary action against
existing licensees or approved persons, even where that criminal
intelligence existed at the time alicence or approval was granted. It
will be for the disciplinary authority (the Liquor Licensing Court
(LLA), the Liquor and Gambling Commissioner (GMA) and District
Court (SIAA)) to determine whether the information establishes a
lack of probity in the licensee or approved person at the time of
disciplinary action.

Asis dready the case under the LLA and GMA, the SIAA is
amended to provide that police officers are authorised officers for
the purposes of enforcing the SIAA and to alow police to prosecute
offences under the SIAA that they detect in the ordinary course of
their duties, which currently extend to policing licensed premises,
including in conjunction with liquor licensing and consumer affairs
officers.

Violence associated with crowd controllers and licensed
premises

Crowd controllers employed at licensed premises or licensed
events operate in a potentially volatile environment and are faced
with unique liquor-related problems, thereby requiring regulation
that differs from other security agents.

Crowd controllers are exposed to al cohol-related antagonism and
often patronsareinitialy to blamefor the anti-social behaviour that
leads to physical confrontation. Neither SAPol nor the Office of
Consumer and Business Affairs identify any particular violence
problems associated with non-licensed premises security.

National research (Australian Bureau of Statistics 1998) shows
under-reporting of assaults in licensed premises to be as high as
85.4% and studies, police statistics and observations show that crowd
controllers contribute to a high proportion of the violence and
assaults.

SAPol has surveillance tapes showing extreme acts of violence
by crowd controllers including vicious attacks on women and
running street bashings. Assault data shows that high proportions of
the alleged assaults involve blows and kicksto the head region often
requiring surgery.

This problem became tragic front page news when well-known
former South Australian cricketer, David Hookesdied in January of
last year after abrutal assault by a crowd controller outside a hotel
in Victoria. Even more shocking was the fact that the crowd
controller in question was at the time of the assault on David Hookes
aready on apolice charge for a previous serious assaullt.

The Government had already announced in late 2003 a package
of measures designed to address organised crime infiltration and
prevent assaults occurring in licensed premises. David Hookes's
tragic death highlighted other limitations of the existing security
agent licensing legisation—namely the lack of powers of the
licensing authority to intervene quickly to suspend crowd controllers
charged with assault or other relevant offences and the lack of a
formal datamatching capability to ensure that the licensing authority
isinformed immediately by police where a licensee is charged or
convicted of arelevant offence. After David Hookes's death another
package of amendments was announced—intended to make
absolutely sure that the Rann Labor Government’s commitment to
Izero tolerance of crowd controller misconduct was translated into

aw.

The SIAA does not give special powersto acrowd controller to
deal with persons on licensed premises, or anywhere else for that
matter. For licensed premises, powersareto befound in section 116
(power to require minors to leave licensed premises), section 124
(power to refuse entry or remove persons) and section 127 (power
to remove or prevent entry of barred persons) of the LLA. These
powers are not confined to licensed crowd controllers but extend to
all authorised persons, who are defined to be the licensee or an agent
or employee of the licensee, a responsible person for the licensed
premises or a police officer.

ThisLLA definition of authorised personsis considered to be too
broad because it authorises any employee or agent to use force to
remove persons or to prevent their entry whether or not that person
has been trained or approved for that purpose. Instead the Bill will
limit ‘authorised person’ to include alicensee, aresponsible person,
apolice officer or such other person as approved by the Liquor and
Gambling Commissioner and to make it acondition for approval that
the person must have the appropriate knowledge, skills and
experience for the purpose.

Under the proposal, only an authorised person would be
empowered to require, as distinct from request, a person to leave
premises or to refuse entry. Further, if a person is to be removed
from licensed premises using reasonabl e force thiswould haveto be
done under the direct supervision and control, and in the presence,
of the responsible person on duty at the time. Thiswould overcome
the problem of management denying knowledge of the actions of
crowd controllers and would place responsibility where it should
rest, that is, with management.

Physical removal or prevention of entry can occur only after the
person has failed to comply with a request to leave made by an
authorised person.

The Bill will provide for an offence of “fail to quit licensed
premises”.

The Bill also amends the LLA to enable the prescription of a
‘formal process of removal or prevention of entry’ and require
recording of such removals, applicable to authorised persons. The
Bill amends the LLA to widen the grounds for disciplinary action
against the licensee, the responsible person and the authorised person
toincludefailureto exercise their responsibilities or exceeding their
authority in the removal from or prevention of entry of a person to
licensed premises. This should go some way towards addressing the
difficulties associated with securing a conviction against a crowd
controller for assaullt.

It is currently difficult to obtain a conviction against a crowd
controller for assault. Although many complaints are made and even
charges laid, these are often dropped because of inadequate or
insufficient evidence. The poor lighting conditions and consumption
of alcohol by bystanders makes it difficult to obtain reliable
identification evidence.

Although it may not be possible to take action against a crowd
controller, these procedureswill not only set guidelines designed to
stop assaults occurring but provide aternative grounds upon which
to take disciplinary action.

Power for Commissioner to suspend security agents’ licence
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The present disciplinary scheme under the SIAA isfounded upon
the presumption of innocence. The disciplinary authority is the
Administrative and Disciplinary Division of the District Court. The
Court has the power to order suspension or revocation of alicence
on grounds including:

the agent has acted unlawfully, or improperly,
negligently or unfairly, in the course of performing functions
as an agent; or

events (eg conviction of a disentitling offence) have
occurred such that the agent would not be entitled to be
granted the licence if he or she were to apply for it.

The grounds must be proved on the balance of probahilities. This
has tended to mean in practice that the Office of Consumer and
Business Affairs (OCBA) will take disciplinary action following a
successful prosecution of alicensee. However, it iscommon for there
to be significant delays, up to a year or longer, between the laying
of achargeand aconviction. Thisisasidefrom thetimeinvolvedin
meeting the Court’s procedural and evidential requirements in the
disciplinary action.

These delays undermine the consumer protection objective of the
disciplinary provisions. A crowd controller who assaults another
person, particularly in the work environment, presentsareal risk to
the public. Thisis particularly so given the environment in which
crowd controllers work—coming into contact with intoxicated and
aggressive people, which in turn can provoke an aggressive response.
A crowd controller who sells drugs also presents a significant risk
inlight of the contact crowd controllers have with young people and
the tendency for certain drugs to be taken in nightclubs and similar
entertainment venues. It is questionable whether enough is done to
protect the public from assaults and drug-related problems where
someone suspected of having committed an assault or drug offence
is alowed to continue working as a crowd controller until their
charge is determined, especially where this can take up to ayear.

These concerns are not necessarily confined to crowd controllers.
Similar concerns might arise about security agents authorised to
install alarmsin consumers houses or to guard premiseswhere the
licensee is charged with theft or, in particular, robbery.

Therefore the Bill vests in the Commissioner for Consumer
Affairs the power to suspend a security agent’s licence upon the
agent being charged with a prescribed offence. The offences to be
prescribed will depend on the functions authorised by the particular
licence. It is intended to prescribe offences of violence as well as
drug and firearms offences for licences authorising crowd control
work, with the addition of theft and robbery offencesin the case of
licences authorising guarding work.

A licensee will have aright to be heard about alicence suspen-
sion, although the suspension will apply from service of the notice
of suspension.

For additional certainty, the Bill also provides for mandatory
suspension by the Commissioner of security agents licences
authorising crowd control work (crowd control licences) wherethe
crowd controller is charged with certain offences, to be prescribed.
It isintended to prescribe assault and drug offencesfor this purpose.

The Bill provides for aright of appeal against a decision of the
Commissioner to suspend alicence.

Automatic licence cancellation

Asisthe case presently with licence suspension, only the District
Court may revoke a security licence. Thisison the same groundsand
after discharging the same onus of proof as discussed with licence
suspensions. Thisis different to a number of jurisdictions, such as
New South Wales, Queensland, Victoria and Western Australia,
where either the licensing authority has a power to revoke licences
or automatic cancellation applies if the licensee is convicted of a
disentitling offence.

Until relatively recently the Courts had interpreted disciplinary
provisions of the SIAA such that a conviction of a disentitling
offence necessitated an order for cancellation of alicence, because
the licensee would not be able to obtain alicence if the licensee
applied now (CCA v Jefferies)However, thisis no longer the law
and the Court will now look at what order is necessary to protect the
public. In practice the Court has made orders ranging from cancella-
tion (CCA v Stamoulisylacing conditions on alicence restricting
a licensee from acting as a crowd controller (CCA v Boyntohto
reprimanding the licensee and ordering the licensee to undergo anger
management training (CCA v Sollars)Also, the Court hastended to
look at the behaviour of alicenseein the period between commission
of the offence and the disciplinary action, which is inevitably a
significant period of time owing to the factors discussed above. If the
licensee has not engaged in any further misconduct during that

period, the Court hastended to take this as an indication of thelevel
of risk the licensee poses to the public.

In order to achieve acertain outcome, and arguably the outcome
that Parliament originally intended, the Bill provides for automatic
cancellation of a security agent’s licence where the licensee has been
convicted of arelevant prescribed offence.

Fingerprinting security agents and applicants under the
Liquor Licensing Act

SAPol proposed fingerprinting security licence applicants as part
of the measures designed to deal with infiltration of organised crime
into the security industry. There is sufficient evidence of crimina
involvement by security agents and of identity fraud to justify this
measure. Thegeneral concerns about criminal behaviour of members
of thisindustry aswell as recent incidents of identity fraud suggest
that there is a need for this measure.

There are significant risksto the publicif criminal history isnot
discovered and, as has been pointed out by researchersin thisfield,
thisindustry has a particular potentialfor involvement in criminal
activity owing to its nature, ie access to and information about
security of homes and premises for which security is provided and
the inherently volatile work environment of crowd controllers.

The Bill introduces a requirement for security agent licence
applicants, and existing licensees on direction, to be fingerprinted
by police.

Asaresult of the Government’s concerns about the involvement
of organised crimein the hospitality industry, the Bill providesalso
for a power to fingerprint applicants under the LLA. There are
already provisionsfor the fingerprinting of casino employees under
the Casino Actand applicants for licences under the Gaming
Machines Act.

TheBill providesthat the Commissioner of Police may, but is not
required to, destroy fingerprints on the application of a former
licensee/employee or refused applicant.

Random alcohol and breath testing of crowd controllers

Random drug testing of crowd controllers occurs in Western
Augtralia. Discussions with officers responsible for licensing crowd
controllersin Western Australiaindicate that these powers have been
successful in removing a significant proportion of the industry’s
unsavoury elements. Strike rates on random tests are now reported
to be down considerably from what they were when the measures
werefirst introduced, suggesting that those taking drugs have either
left the industry or stopped using the prescribed substances.

Information published by the Drug and Alcohol Services Council
(DASC) suggests that both being under the influence of, and long
term use of, amphetamines can lead to aggressive behaviour. There
issome evidence, although the evidence tends to be anecdotal only,
of alink between steroid use and aggressive behaviour. DASC and
other research indicates that the substance most closely linked with
violent behaviour is alcohol.

Further, DASC research suggests that “the risk of amphetamine

related aggression is increased in crowded environments, when
users are among strangers, and in situations with a high level of

environmental stimulation”.Crowd controllers work in often
crowded premises, with loud music and varied lighting, coming into
contact with intoxicated and aggressive people, which in turn can
provoke an aggressive response. These circumstances fit with the
environmental factorsreferred to in the DASC research asincreased
risks for amphetamine-related aggression.

The decision to include random alcohol testing reflects the
Government’s stated policy of zero tolerance to crowd controller
violence as well as the research suggesting strong links between
alcohol consumption and violence.

Upon passage of the drug and alcohol testing provisions, but
before those provisions are brought into operation, arrangementswill
be made to establish proceduresfor carrying out thistesting. Crowd
controllerswill be served with notices requiring them to attend at a
designated time and place to give a sample of blood or urine to be
tested for the presence of prescribed drugs. Alcotests will be
performed by police on crowd controllers on the premiseswhilethe
crowd controllers are on duty. In both cases, any detectable trace of
aprescribed drug or acohol will result in cancellation of a crowd
controller’slicence, aswill failure to comply with arequirement to
submit to testing.

Psychological assessment of crowd controllers

There are concernsthat people are attracted to the crowd control
industry because of a predilection for conflict. It is increasingly
common for employers to carry out psychological assessments of
potential employees to determine their suitability for a particular
occupation. It is standard practice for police recruits to undertake
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psychological assessment before their acceptance into the police
force. For example, recruits into the Queensland police force are
tested for characteristics including tolerance, self-control, conflict
resolution skills and communication skills.

The Bill will allow the Commissioner for Consumer Affairsto
require crowd controllers or applicants for a security agent’slicence
authorising crowd control work to undergo psychological assessment
to demonstrate their fitness to hold a licence.

Refresher-training or continuing development

In keeping with the Government’s stated object of increasing the
training requirementsfor crowd controllers, in particular in conflict
resolution and communication, the Bill provides a power for the
Commissioner to require crowd controllers, once licensed, to
undertake specified further training within a specified period of time.
Thiswill ensure that crowd controllers can be brought up-to-date on
new industry practices and legidative requirements as well as
reminded of skills necessary for the job, eg by undertaking further
conflict resolution training to reinforce these skills.

In summary, | think members can be assured that this Bill
contains a significant and wide-ranging package of amendmentsto
security and liquor licensing legidation that will enable these
industries to be comprehensively cleaned up. Organised crime will
be starved of avenues to earn revenue and further their illegal
activities by operating in these industries and measures put in place
to ensure licensed venues are safe for members of the public.

| commend the Bill to Members.

EXPLANATION OF CLAUSES
Part 1—Preliminary
1—Short title
This clauseisformal.
2—Commencement
This clause provides that the measure will come into
operation on aday to be fixed by proclamation.
3—Amendment provisions
Thisclauseisformal.
Part 2—Amendment of Gaming Machines Act 1992
4—Amendment of section 3—Interpretation
A number of new definitions areinserted by this clause. An
approved crowd controller is a person approved under Part
4 Division 10A of the Liquor Licensing Act 199¢asinserted
by clause 30 of this Bill) to act as a crowd controller for
licensed premises. An approved gaming machine employee
in relation to the gaming operations conducted on licensed
premises is a person who is approved under Part 4 of the
Gaming Machines Act 199 a gaming machine employee
in respect of those operations.
A new definition of authorised person isinserted. The new
definition includestwo additional classesof person, namely,
responsible persons and approved crowd controllers.
Responsible personsfor licensed premises are persons who
are, in accordance with section 97 of the Liquor Licensing
Act 1997 responsible for supervising and managing the
business conducted under theliquor licencein respect of the
licensed premises.
criminal intelligence is information relating to actual or
suspected crimina activity (whether in this State or else-
where) the disclosure of which could reasonably be expected
to prejudice criminal investigations, or to enable the
discovery of the existence or identity of aconfidential source
of information relevant to law enforcement.
5—Amendment of section 7—Conduct of proceedings
The amendment made to section 7 by this clause is conse-
quential on the insertion by clause 6 of new section 12.
6—Insertion of Part 2 Division 4
Clause 6 inserts a new Division, dealing with criminal
intelligence (as defined in section 3), into Part 4 of the Act.
Under new section 12, no information provided by the
Commissioner of Paliceto the Authority or the Commission-
er isto be disclosed to any person, other than the Minister, a
court or a person to whom the Commissioner of Police
authorisesits disclosure, if theinformation is classified by the
Commissioner of Police as criminal intelligence.
If a decision by the Commissioner to refuse an application,
take disciplinary action or revoke an approva is made
because of criminal intelligence, the Commissioner is not
required to provide any grounds or reasons for the decision
other than that to grant the application would be contrary to
the public interest, or that it would be contrary to the public
interest if the licensee were to continue to be licensed, or that

it would be contrary to the public interest if the approval were
to continuein force

Subsection (3) relates to proceedings under the Act. The
Commissioner is required, on the application of the Commis-
sioner of Police, to take steps to maintain the confidentiality
of information classified by the Commissioner of Police as
criminal intelligence, including stepsto receive evidence and
hear argument about the information in private in the absence
of the partiesto the proceedings and their representatives. The
Commissioner may also take evidence consisting of or
relating to information classified by the Commissioner of
Police ascriminal intelligence by way of affidavit of apolice
officer of or above the rank of superintendent.

A copy of anotice of objection to an application lodged by
the Commissioner of Police under the Act on the basis of
criminal intelligence need not be served on the applicant.
However, the Commissioner must, at least 7 days before the
day appointed for the hearing of the application, advise the
applicant in writing that the Commissioner of Police has
objected to the application on the ground that to grant the
application would be contrary to the public interest.

The Commissioner of Police may not delegate the function
of classifying information as criminal intelligence for the
purposes of the Act except to a Deputy Commissioner or
Assistant Commissioner of Police.

7—Amendment of section 19—Certain criteria must be
satisfied by all applicants

For the purposes of determining whether a person isfit and
proper to hold alicence or to occupy a position of authority,
Section 19 of the Gaming Machines Act 199fresently
requires that consideration be given to the creditworthiness
of the person and the honesty and integrity of the person’s
known associates. The amendments made by this clause will
have the effect of requiring consideration to be given to the
reputation, honesty and integrity of both the person and his
or her known associates.

8—Insertion of section 20

New section 20 requires the Commissioner to provide acopy
of each application for alicence under the Act to the Com-
missioner of Police. The Commissioner of Police must, as
soon as reasonably practicable following receipt of an
application, make available to the Commissioner information
about criminal convictions relevant to whether the application
should be granted. The Commissioner of Police may aso
make available other information to which he or she has
accessif the information is relevant to whether the applica-
tion should be granted.

9—Amendment of section 24—Discretion to grant or
refuse application

As a consequence of this amendment to section 24, the
Commissioner will not be able to grant an application for a
licence unless satisfied that to grant the application would not
be contrary to the public interest.

10—Amendment of section 28—Certain gaming machine
licences only are transferable

Section 28 deals with the transfer of licences. The effect of
the amendment made by this clauseisthat the Commissioner
may, for the purpose of determining whether apersonisafit
and proper person to hold alicence or to occupy a position
of authority inatrust or corporate entity that holdsalicence,
cause the person’s photograph and fingerprints to be taken
and must give consideration to the reputation, honesty and
integrity (including the creditworthiness) of the person and
his or her known associates.

11—Insertion of sections 28AA and 28AAB

Section 28AAprovidesthat the Commissioner must givethe
Commissioner of Police a copy of each application for
consent to the transfer of a gaming machines licence. The
Commissioner of Police must, as soon as reasonably practi-
cable following receipt of an application, make available to
the Commissioner information about crimina convictions
relevant to whether the application should be granted. The
Commissioner of Police may aso make available other
information to which he or she has accessif the information
isrelevant to whether the application should be granted.
Section 28AAB provides that the Commissioner has an
unqualified discretion to grant or refuse an application for
consent to the transfer of agaming machines licence on any
ground, and for any reason, that the Commissioner thinksfit.
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The Commissioner should not grant an application for
consent under section 28 as a matter of course without a
proper inquiry into its merits (whether or not the Commis-
sioner of Police hasintervened in the proceedings or thereare
any objectionsto the application). The Commissioner cannot
grant an application for consent under section 28 unless
satisfied that to grant the application would not be contrary
to the public interest.
12—Amendment of section 30—Objections
The amendment made by this clause is consequential on the
insertion of provisions relating to criminal intelligence (see
clause 6).
13—Amendment of section 31—Intervention by Commis-
sioner of Police
Section 31(1), as recast by this clause, provides that the
Commissioner of Police may intervene in any proceedings
before the Commissioner on an application under Part 3 of
the Act for the purpose of introducing evidence or making
submissionsand, in particular, may intervene on the question
of—
(a) whether aperson is afit and proper person; or
(b) whether, if the application were to be granted,
public disorder or disturbance would be likely to result;
or
(c) whether to grant the application would be contrary
to the public interest.
14—Amendment of section 36—Cause for disciplinary
action against licensees
This amendment to section 36 has the effect of allowing the
Commissioner to take disciplinary action against alicensee
if satisfied that it would be contrary to the public interest if
the licensee were to continue to be licensed.
This clause al so adds an additional provision that allowsthe
Commissioner, in determining whether thereis proper cause
for disciplinary action against a licensee, to have regard to
such evidence of the conduct (no matter when the conduct is
aleged to have occurred) of the licensee or persons with
whom the licensee associates (or has associated at any
relevant time) as the Commissioner considers relevant,
including information that existed at the time the licence was
granted, regardless of whether that information was known
or could have been made known to the Commissioner at that
time.
15—Insertion of section 41A
New section 41A providesthat the Commissioner must give
the Commissioner of Police a copy of each application for
approval made under Part 4 (other than under section 40 or
41). The Commissioner of Police must, as soon as reasonably
practicable following receipt of an application, make
available to the Commissioner information about criminal
convictions relevant to whether the application should be
granted. The Commissioner of Police may also make
available other information to which he or she has access if
theinformation isrelevant to whether the application should
be granted.
16—Amendment of section 42—Discretion to grant or
refuse approval
This clause inserts a new provision that has the effect of
preventing the Commissioner from granting an application
for an approval unless the Commissioner is satisfied that to
grant the application would not be contrary to the public
interest. In making a determination asto whether apersonis
fit and proper to carry out particular duties or assume a
particular position, the Commissioner isrequired to consider
the reputation, honesty and integrity (including the credit-
worthiness) of the person aswell as the person’s associates.
17—Amendment of section 43—Intervention by Commis-
sioner of Police
Section 43(1), as recast by this clause, provides that the
Commissioner of Police may intervenein proceedings before
the Commissioner on an application for approval under Part
4 (other than under section 40 or 41) for the purpose of
introducing evidence or making submissions and, in particu-
lar, may intervene on the question of whether the person to
whom the application relates is a fit and proper person or
whether to grant the application would be contrary to the
public interest.
18—Amendment of section 44—Revocation of approval

The amendment made by this clause is consequential on the
insertion of provisions relating to criminal intelligence (see
clause 6). The Commissioner’s duty to provide a statement
of the reasons that justify revocation of an approval is now
subject to section 12.

19—Amendment of section 58—Powers in relation to
minors in gaming areas

Section 58 provides that an authorised person who suspects
on reasonable grounds that a person who isin agaming area
or about to enter a gaming area is a minor may require the
minor to leave the gaming area. New subsection (5), inserted
by this clause, requires an authorised person to comply with
procedures prescribed under section 116(3a) of the Liquor
Licensing Act 199t relation to the removal of minorsfrom
licensed premises by authorised persons.
20—Amendment of section 60—Power to remove persons
who have been barred

New section 60(3) provides that an authorised person must
comply with any procedures prescribed under the Liquor
Licensing Act 1997n relation to the removal by authorised
persons (within the meaning of that Act) of persons from
licensed premises.

21—Amendment of section 67—Power to remove
offenders

This amendment recasts section 67(1) so that an authorised
person, rather than the holder of a gaming machine licence
or an approved gaming machine manager, may remove
certain offenders from licensed premises. Under new
subsection (44d), the regulations may prescribe proceduresto
be observed by authorised personsin or in connection with
the prevention of persons from entering gaming areas. An
authorised person must comply with any procedures pre-
scribed under subsection (4a) or under the Liquor Licensing
Act 1997in relation to the removal by authorised persons of
persons from licensed premises.

22—Insertion of section 70A

New section 70A providesthat in any proceedings under Part
6 of the Act (Appeals), the Licensing Court of South
Australia or the Independent Gambling Authority must, on
the application of the Commissioner of Police, take stepsto
maintain the confidentiality of information classified by the
Commissioner of Police as criminal intelligence, including
steps to receive evidence and hear argument about the
information in private in the absence of the parties to the
proceedings and their representatives. The Court or Authority
may take evidence consisting of or relating to information
classified by the Commissioner of Police as criminal
intelligence by way of affidavit of apolice officer of or above
the rank of superintendent.

23—Insertion of section 85A

New section 85A appliesto fingerprints taken under the Act
in connection with an application that has been refused, or an
application that has been granted but the licence or approval
later revoked or surrendered. A person whose fingerprints
have been taken under the Act may, if the fingerprints are
fingerprints to which section 85A applies, apply to the
Commissioner of Palice to have the fingerprints, and any
copies of the fingerprints, destroyed. The Commissioner of
Police may grant or refuse the application as the Commis-
sioner of Police seesfit.

Part 3—Amendment of Liquor Licensing Act 1997
24—Amendment of section 4—Interpretation

This clauseinsertstwo new definitions. An approved crowd
controller is a person approved under new Part 4 Division
10A to act asacrowd controller for licensed premises (other
than a person whose approval has been suspended or
revoked). Criminal intelligence is information relating to
actual or suspected criminal activity (whether in this State or
elsewhere) the disclosure of which could reasonably be
expected to prejudice crimind investigations, or to enable the
discovery of the existence or identity of aconfidential source
of information relevant to law enforcement.
25—Amendment of section 17—Division of responsibili-
ties between the Commissioner and the Court
Thisisaconsequential amendment. The Commissioner isnot
required to attempt conciliation in relation to an application
to which an objection has been lodged by the Commissioner
of Police on the ground that to grant the application would be
contrary to the public interest.
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26—Insertion of Part 2 Division 6

Clause 26 inserts a new Division, dealing with criminal
intelligence (as defined in section 4), into Part 2 of the Act.
Under new section 28A, no information provided by the
Commissioner of Palice to the Authority or the Commission-
er isto be disclosed to any person, other than the Minister, a
court or a person to whom the Commissioner of Police
authorisesitsdisclosure, if theinformation is classified by the
Commissioner of Police as criminal intelligence.

If adecision by alicensing authority to refuse an application,
take disciplinary action or revoke an approva is made
because of criminal intelligence, the licensing authority is not
required to provide any grounds or reasons for the decision
other than that to grant the application would be contrary to
the public interest, or that it would be contrary to the public
interest if the licensee were to continue to be licensed, or that
it would be contrary to the public interest if the approval were
to continuein force.

A copy of anotice of objection to an application lodged by
the Commissioner of Police under Part 4 on the basis of
crimina intelligence need not be served on the applicant.
However, thelicensing authority must, at least 7 daysbefore
the day appointed for the hearing of the application, advise
the applicant in writing that the Commissioner of Police has
objected to the application on the ground that to grant the
application would be contrary to the public interest.

If the Commissioner or the Commissioner of Police lodges
a complaint under Part 8 in respect of a person because of
information that is classified by the Commissioner of Police
ascriminal intelligence, the complaint need only state that it
would be contrary to the public interest if the person wereto
be or continue to be licensed or approved.

Subsection (5) relates to proceedings under the Act. The
Commissioner, the Court and the Supreme Court are required
to, on the application of the Commissioner of Police, take
stepsto maintain the confidentiality of information classified
by the Commissioner of Police as criminal intelligence,
including stepsto receive evidence and hear argument about
theinformation in private in the absence of the partiesto the
proceedings and their representatives. The Commissioner or
the Court may also take evidence consisting of or relating to
information classified by the Commissioner of Police as
crimina intelligence by way of affidavit of a police officer
of or above the rank of superintendent.

The Commissioner of Police may not delegate the function
of classifying information as criminal intelligence for the
purposes of the Act except to a Deputy Commissioner or
Assistant Commissioner of Police.

27—Insertion of section 51A

New section 51A appliesonly in relation to the applications
listed under subsection (1). The Commissioner is required
under subsection (2) to provide the Commissioner of Police
with acopy of each application to which the section applies.
The Commissioner of Police must, as soon as practicable
following receipt of an application from the Commissioner,
make available to the Commissioner information about
crimina convictions relevant to whether the application
should be granted. The Commissioner of Police may also
make available other relevant information to which heor she
has access.

28—Amendment of section 53—Discretionary powers of
licensing authority

Section 53 provides the licensing authority with an unquali-
fied discretion (subject to the Act) to grant or refuse an
application under the Act. New subsection (1a) provides that
an application can only be granted if the licensing authority
is satisfied that to grant the application would not be contrary
to the public interest.

29—Amendment of section 55—Factors to be taken into
account in deciding whether a person is fit and proper
This clause recasts section 55(1) so that alicensing authority
must, in deciding whether a person is fit and proper for a
particular purpose under the Act, consider the reputation,
honesty and integrity of the person and the person’s associ-
ates. This clause aso inserts a new subsection that provides
that for the purposes of determining whether apersonisafit
and proper person for aparticular purpose under the Act, the
Commissioner may cause the person’s photograph and
fingerprints to be taken.

30—Insertion of Part 4 Division 10A
New Division 10A of Part 4 providesfor the approval by the
Commissioner of crowd controllers. Under section 71A, the
Commissioner may, on application, approve a person to act
as acrowd controller for licensed premises.
The Commissioner cannot approve aperson to act asacrowd
controller unless the person has the appropriate knowledge,
experience and skills for the purpose. If an applicant for
approval does not have the appropriate knowledge, experi-
ence and skillsto act as acrowd controller, the Commissioner
may neverthel ess approve the person and impose a condition
on the approval that the person undertake specified accredited
training within a specified time of obtaining the approval.
An approved crowd controller must not use force to remove
a person from licensed premises except under the direct
supervision of the licensee or the responsible person for the
premises. The Commissioner has an unqualified discretion
to revoke an approval given under this Division on such
ground or for such reason as he or she thinks fit. However,
before exercising powers to revoke an approval, the Commis-
sioner must give written notice of the proposed revocation to
the person and allow the person a period of at least 21 days
to show cause why the approval should not be revoked. The
Commissioner may suspend an approval pending fina
resolution of the matter.
New Division 10A isin addition to, and does not derogate
from, the Security and Investigation Agents Act 1995
31—Insertion of section 75A
New section 75A, which adopts and expands the wording of
section 76(1) (deleted by clause 32), provides that the
Commissioner of Police may intervene in proceedings before
alicensing authority for the purpose of introducing evidence,
or making submissions, on any question before the authority.
In particular, the Commissioner of Police may, if the
proceedings arein connection with an application under Part
4, intervene on the question of—
(a) whether a person is afit and proper person; or
(b) whether, if the application were to be granted,
public disorder or disturbance would be likely to result;
or
(c) whether to grant the application would be contrary
to the public interest.
32—Amendment of section 76—Other rights of interven-
tion
The amendment made by this clause is consequential.
33—Amendment of section 77—General rights of
objection
The amendment made by this clause is consequential.
34—Amendment of section 116—Power to require minors
to leave licensed premises
Section 116 providesthat an authorised person who suspects
on reasonable grounds that a person on licensed premisesis
under the age of 18 and on the licensed premises for the
purpose of consuming liquor in contravention of the Act may
requirethe minor to leave the premises. New subsection (3a),
inserted by this clause, provides that the regulations may
prescribe procedures to be observed by authorised personsin
or in connection with the removal of minors from licensed
premises. Subsection (3b) requires an authorised person to
comply with such procedures. This clause also amends the
definition of authorised person by removing the reference to
agents or employees of licensees and adding approved crowd
controllers.
35—Amendment of section 118—Application of Part
Part 8 (Disciplinary Action) does not apply to persons
approved as crowd controllers under Part 4 Division 10A.
36—Amendment of section 119—Cause for disciplinary
action
The insertion into section 119(1)(b) of new subparagraph
(via) will mean that there will be proper cause for disciplinary
action against a person if there has been a contravention of
aprovision of the Liquor Licensing Act 199@r the Gaming
Machines Act 1992¢elating to the prevention of a person
from entering, or the removal of a person from, licensed
premises. There will also be proper cause for disciplinary
action against a person if the person is or has been licensed
or approved under the Act but it would be contrary to the
public interest if the person were to be or continue to be
licensed or approved.
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New section 119(2) provides that, in determining whether
thereis proper cause for disciplinary action against a person
who isor has been licensed or approved under the Act, regard
may be had to such evidence of the conduct (no matter when
the conduct is aleged to have occurred) of the person or
persons with whom the person associates (or has associated
at any relevant time) as the Court considers relevant,
including information that existed at the time the licence or
approval was granted, regardless of whether that information
was before or could have been brought before the licensing
authority at that time.

37—Amendment of section 120—Disciplinary action
before the Court

The amendments made by this clause to section 120 are
consequential on theintroduction of the definition of criminal
intelligence and the insertion of section 26A.
38—Amendment of section 124—Power to refuse entry
or remove persons guilty of offensive behaviour
Section 124 provides that an authorised person may use
reasonableforce to remove from, or prevent entry to, licensed
premises any person who is intoxicated or behaving in an
offensive or disorderly manner. New subsection (1a), inserted
by this clause, provides that the regulations may prescribe
procedures to be observed by authorised persons in or in
connection with the preventions of personsfrom entering, and
the removal of persons from, licensed premises. Subsection
(1b) requires an authorised person to comply with such
procedures. This clause aso amends the definition of
authorised person by removing the reference to agents or
employees of licensees and adding approved crowd control-
lers.

39—Amendment of section 127—Power to remove person
who is barred

Under section 127, an authorised person may require aperson
on premises from which the person is barred to leave the
premises. A person who is barred may, if he or she seeksto
enter the premises or refuses or fals to comply with a
requirement to leave the premises, be prevented from
entering, or removed from, the premises by an authorised
person using the force reasonably necessary for the purpose.
New subsection (2a), inserted by this clause, providesthat the
regulations may prescribe procedures to be observed by
authorised personsin or in connection with the prevention of
persons from entering, and the remova of persons from,
licensed premises. Subsection (2b) requires an authorised
person to comply with such procedures. This clause aso
amendsthe definition of authorised person by removing the
reference to agents or employees of licensees and adding
approved crowd controllers.

40—Insertion of section 131A

This clauseinserts anew offence of failing to leave licensed
premises on request.

If aperson who is under the age of 18 years and on licensed
premises for the purpose of consuming liquor in contraven-
tion of the Act, or intoxicated or behaving in an offensive or
disorderly manner, or barred from the licensed premises
under Part 9 Division 3, or otherwise on the premises in
contravention of the Act fails, without reasonable excuse, to
leave the licensed premisesimmediately on being requested
to do so by an authorised person, the person is guilty of an
offence. The maximum penalty for thisoffenceisafineof $1
250.

41—Insertion of section 137A

New section 147A appliesto fingerprints taken under the Act
in connection with an application that has been refused, or an
application that has been granted but the licence or approval
later revoked or surrendered. A person whose fingerprints
have been taken under the Act may, if the fingerprints are
fingerprints to which section 137A applies, apply to the
Commissioner of Palice to have the fingerprints, and any
copies of the fingerprints, destroyed. The Commissioner of
Police may grant or refuse the application as the Commis-
sioner of Police seesfit.

Part ——Amendment of Security and | nvestigation Agents
Act 1995

42—Amendment of section 3—Interpretation

This clause inserts into section 3 a number of definitions
necessary for the purposes of the measure.

An approved psychological assessment isaform of psycho-
logical assessment approved by the Commissioner for the
purpose of determining whether a person isfit and proper to
hold a security agents licence. Criminal intelligence is
information relating to actual or suspected criminal activity
(whether in South Australia or elsewhere) the disclosure of
which could reasonably be expected to prejudice criminal
investigations, or to enable the discovery of the existence or
identity of a confidential source of information relevant to
law enforcement.

43—Insertion of sections 5A and 5B

Section 5Aprovides that police officers may exercise the
powers of authorised officersunder sections 77 and 78 of the
Fair Trading Act 1987

Under section 5B no information provided by the Commis-
sioner of Police to the Commissioner isto be disclosed to any
person, other than the Minister, acourt or a person to whom
the Commissioner of Police authorises its disclosure, if the
information is classified by the Commissioner of Police as
criminal intelligence.

If a decision by the Commissioner to refuse an application
for, impose a condition on or suspend a licence is made
because of criminal intelligence, the Commissioner is not
required to provide any grounds or reasons for the decision
other than that to grant the application would be contrary to
the public interest, or that it would be contrary to the public
interest if the licence were to continue in force without the
condition or that it would be contrary to the publicinterest if
the licensee were to continue to be licensed.

A copy of anotice of objection to an application lodged by
the Commissioner of Police under section 8A on the basis of
crimina intelligence need not be served on the applicant.
However, the Commissioner must, as soon as reasonably
practicable after receiving the notice of objection, advisethe
applicant in writing that the Commissioner of Police has
objected to the application on the ground that to grant the
application would be contrary to the public interest.

If the Commissioner or the Commissioner of Police lodges
acomplaint under Part 4 in respect of a person because of
information that is classified by the Commissioner of Police
ascriminal intelligence, the complaint need only statethat it
would be contrary to the public interest if the person wereto
be or continue to be licensed.

Subsection (5) relates to proceedings under the Act. The
Commissioner and the Court are required, on the application
of the Commissioner of Police, to take steps to maintain the
confidentiality of information classified by the Commissioner
of Police as criminal intelligence, including stepsto receive
evidence and hear argument about theinformation in private
in the absence of the parties to the proceedings and their
representatives. The Commissioner or the Court may also
take evidence consisting of or relating to information
classified by the Commissioner of Police as criminal
intelligence by way of affidavit of apolice officer of or above
the rank of superintendent.

The Commissioner of Police may not delegate the function
of classifying information as crimina intelligence for the
purposes of the Act except to a Deputy Commissioner or
Assistant Commissioner of Police.

44—Insertion of sections 8A to 8C

Under section 8A the Commissioner must either providethe
Commissioner of Police with acopy of each application for
asecurity agentslicence or notify the Commissioner of Police
of the identity of the applicant or, if the applicant is a body
corporate, theidentity of each director of the body corporate.
The Commissioner of Police must, as soon as reasonably
practicablefollowing recel pt of an application or information
asto theidentity of an applicant, provide the Commissioner
with information about crimina convictions relevant to
whether the application should be granted. The Commission-
er of Police may also make available other relevant
information.

The Commissioner of Police may, following receipt of an
application, or information in respect of an application, object
to the application by notice in writing provided to the
Commissioner within the prescribed period. A notice of
objection must state groundsfor the objection. A copy of the
notice of objection must, subject to restrictionsin relation to
criminal intelligence, be served by the Commissioner onthe
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applicant as soon as reasonably practicable after the notice
is received by the Commissioner. The Commissioner is
required to provide an applicant with areasonable opportuni-
ty to respond to a notice of objection.
Section 8Bprovides that an applicant for a security agents
licence may be required by the Commissioner to have hisor
her fingerprints taken by apolice officer. Failureto attend for
the taking of fingerprints may giveriseto delay in consider-
ation of the application or refusal. The Commissioner of
Policeisrequired, after fingerprints have been taken froman
applicant, to make available to the Commissioner such
information to which the Commissioner of Police has access
about the identity, antecedents and criminal history of the
person as the Commissioner of Police considers relevant.
Section 8Cprovides that an applicant for a security agents
licence who is seeking authorisation to perform the function
of controlling crowds may be required by the Commissioner,
for the purpose of determining whether the applicant isfit and
proper to hold such alicence, to take part, at the cost of the
applicant, in an approved psychological assessment. If a
person fails to take part in a psychological assessment in
accordance with such a request, the Commissioner may, by
notice in writing, require the person, within atime fixed by
the notice (which may not be less than 28 days after service
of the notice), to make good the default. If the person failsto
comply with the notice, the Commissioner may, without
further notice, refuse the application but keep the fee that
accompanied the application. The Commissioner is not
required to consider an application in relation to which a
reguest has been made until the applicant has been assessed
and the results of the assessment provided to the Commis-
sioner.
45—Amendment of section 9—Entitlement to be licensed
The amendments made to section 9 by this clause are
consequential .
46—Insertion of section 9A
Section 9A, inserted by thisclause, providesthat, in deciding
whether aperson isafit and proper person to hold a security
agents licence, or to be the director of abody corporate that
isthe holder of asecurity agents licence, the Commissioner
must take into consideration—
d(a) the reputation, honesty and integrity of the person;
an
(b) the reputation, honesty and integrity of people with
whom the person associates.

If the Commissioner of Police has objected to an application
for asecurity agentslicence, the Commissioner must take into
consideration the grounds for the objection when assessing
the application. An application for a security agents licence
can only be granted if the Commissioner is satisfied that to
grant the application would not be contrary to the public
interest.
47—Amendment of section 11—Appeals
Under new section 11(1a), the Commissioner of Police may
appeal to the District Court against adecision of the Commis-
sioner granting an application for a security agents licence.
48—Insertion of sections 11AB to 11AD
Section 11ABprovides that the Commissioner may require
aperson who holds a security agentslicence, or adirector of
abody corporate that holdsasecurity agentslicence, to have
his or her fingerprints taken by a police officer. As soon as
reasonably practicable after fingerprints have been taken from
aperson by apolice officer pursuant to arequirement under
section 11AB, the Commissioner of Police must make
available to the Commissioner such information to which the
Commissioner of Police has access about the identity,
antecedents and criminal history of the person as the Com-
missioner of Police considers relevant.
Under section 11AG the Commissioner may require the
holder of asecurity agentslicence that authorises the licensee
to perform the function of controlling crowds to complete an
approved security industry training course within a period
specified by the Commissioner. If alicensed security agent
has been required by the Commissioner to complete atraining
course, the security agent must, when next lodging an annual
return (under section 12) following the end of the period
within which he or she has been required to complete the
course, provide the Commissioner with evidence that the
course has been compl eted to a satisfactory standard.

Section 11ADprovides that the Commissioner may, for the
purpose of determining whether the holder of a security
agents licence that authorises the licensee to perform the
function of controlling crowds is a fit and proper person,
requirethelicenseeto attend at a specified time and place for
the purpose of taking part in an approved psychological
assessment.

49—Amendment of section 12—Duration of licence and
annual fee and return etc

The amendments made to section 12 by this clause provide
for administrative cancellation of the licence held by a
security agent who fails to comply with a requirement or
direction under section 11AB, 11AC or 11AD.
50—Amendment of section 12A—Employment of security
agents or investigation agents

The purpose of this amendment is to limit the operation of
section 12A to the employment of security agents and
investigation agentsonly. Under new subsection (2), aperson
must not engage another to perform the function of control-
ling crowds unless the person personaly performing the
function holds alicence authorising him or her to do so.
51—Insertion of Part 3A

Part 3A contains provisionsthat apply in relation to security
agents only.

Under section 23A the Commissioner may suspend a
security agents licence if the holder of the licence, or a
director of abody corporate that isthe holder of the licence,
is charged with an offence of aclass specified by regulation
in relation to the functions authorised by the licence, or the
Commissioner is satisfied, for any other reason, that it would
be contrary to the public interest if the holder of a security
agents licence were to continue to be licensed.

Thelicence must be suspended by noticein writing and takes
effect immediately on service of a suspension notice advising
that the licence has been suspended. A person on whom a
suspension notice has been served may, within the period of
21 days following service of the notice, make written
representations to the Commissioner as to why his or her
security agents licence should not be suspended.

The Commissioner must, at the end of the period of 28 days
following service of a suspension notice under this section,
make a determination as to whether the suspension isto be
confirmed or revoked and advise the holder of the licence of
hisor her decision. The Commissioner must, in determining
whether to confirm or revoke suspension of asecurity agents
licence, have regard to any representations received from the
holder of the licence in accordance with the section.

The Commissioner may, at any time, on his or her own
initiative, or on application by a person whose licence is
suspended, revoke the suspension of asecurity agentslicence
under section 23A.

Section 23A is expressed to be subject to section 23B which
provides that the Commissioner must suspend (until further
notice) a security agents licence that authorises the licensee
to perform the function of controlling crowdsif the licensee
is charged with an offence of aclass specified by regulation
in relation to the functions authorised by the licence.
Suspension of a licence under section 23B takes effect
immediately on service of asuspension notice advising that
the licence has been suspended and may not be revoked by
the Commissioner unless—

(a) the holder of the licence has been found not guilty
by acourt of the criminal charges relevant to the licence
having been suspended, or those charges have been
withdrawn or dismissed; and

(b) the Commissioner is satified that revocation of the
suspension would not be contrary to the public interest.

Sections 23C and 23Qleal with the content and service of
suspensions notices. Under section 23E a person whose
security agents licence has been suspended under section 23A
or 23B may appeal to the Court against the decision of the
Commissioner to suspend the licence. Section 23Fprovides
that no liability attaches to the Commissioner or the Crown
for the exercise or purported exercise in good faith of the
Commissioner’s power to suspend a security agents licence.
Under section 23G if the holder of asecurity agentslicence
isfound guilty of an offence of aclass specified by regulation
in relation to the functions authorised by the licence, the
licence is cancelled and the licensee must, within 7 days of
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that finding, surrender the licence to the Commissioner.
Failure to surrender alicence in accordance with the section
isan offence.
Section 23Hprovidesthat if disciplinary action is taken on
the prescribed number of occasions within the prescribed
period against aperson, or anumber of persons, employed or
otherwise engaged in the business of an agent carrying on
business as a security agent, the Commissioner must review
thelicence of the agent to determineif the licence should be
suspended or acomplaint lodged in respect of the agent under
section 26.
Section 23lIcontains definitions necessary for the purposes
of Part 3A Division 2. This division deals with alcohol and
drug testing of persons authorised to control crowds. For the
purposes of this Division, licensee is defined to mean the
holder of asecurity agents|licence that authorisesthe licensee
to perform the function of controlling crowds. The prescribed
concentration of alcohol is any concentration of acohol in
the blood.
Section 23Jprovides that a police officer or an authorised
officer may, by notice in writing, direct alicensee to attend
at a specified time and place for the purpose of undertaking
a drug testing procedure to determine the level of any
prescribed drug in any form in the blood or urine of the agent.
Under section 23K a police officer may require alicensee
performing the function of controlling crowds to submit to an
acotest. If the alcotest indicates that the prescribed concen-
tration of a cohol may be present in the blood of the licensee,
apolice officer may requirethe licensee to submit to abreath
analysis. Performance of the breath analysis must be com-
menced within two hours after the licensee has submitted to
the alcotest indicating that the prescribed concentration of
acohol may be present in the blood of the licensee. The
regulations may prescribe the manner in which an alcotest or
breath analysisisto be conducted. Sections 23L and 23M are
evidentiary provisions, similar to those relating to alcotest
and breath analysis included in the Road Traffic Act 1961
The Commissioner of Policeis required under section 23N
to advise the Commissioner whether or not a licensee has
complied with arequirement to submit to an al cotest or breath
analysis and, if the licensee has complied with the require-
ment, the result of the test or analysis.
The Commissioner may, under section 230, cancel asecurity
agents licence if—
(a) the licensee fails, without reasonable excuse, to
comply with—
(i) a notice or direction under section 23K(1) in
relation to a requirement to submit to adrug test; or
(i) arequirement or direction under section 23L
in relation to an alcotest or breath analysis; or
(b) asampleof the blood or urine of the licensee taken
in accordance with section 23K isfound on anadysisto be
a non-complying sample (within the meaning of the
regulations); or
(c) the results of a breath analysis undertaken in
accordance with this Division demonstrate that the
prescribed concentration of acohol was present in the
licensee’'sblood at atime when the licensee was perform-
ing the function of controlling crowds.
However, before exercising the power to cancel a licence
under section 230, the Commissioner must give written
notice to the licensee of the proposed cancellation, including
a statement of the reasons that the Commissioner considers
justify the cancellation. The Commissioner must alow the
licensee a period of 14 days (or such longer period as the
Commissioner may in aparticular case allow) to show cause
why the licence should not be cancelled. At the end of that
period, the Commissioner must determine whether or not to
proceed with cancellation of the licence and advise the
licensee by noticeinwriting of hisor her determination. The
notice must, if thelicenceisto be cancelled, specify the date
from which the cancellation istake effect. That date may not
be less than 14 days from the date of the notice. The notice
must also set out the grounds for the Commissioner's
decision.
A person whose security agents licence has been cancelled
under section 230 must, under section 23R within 7 days of
the date on which the cancell ation takes effect, surrender the
licence to the Commissioner. Failure to surrender alicence

in accordance with section 23P isan offence. The maximum
penalty isafine of $1 250.
Under section 23Q thereisaright of appeal to the District
Court against a decision of the Commissioner to cancel a
licence.
52—Amendment of section 25—Cause for disciplinary
action
As a consequence of the amendment made by this clause,
there will be proper cause for disciplinary action against a
natural person licensed or formerly licensed as a security
agent if—
(i) the personisnot afit and proper person; or
(ii)  theperson has contravened a provision of the
Liquor Licensing Act 199%r the Gaming Machines
Act 1992relating to the prevention of a person from
entering, or the removal of a person from, licensed
premises (within the meaning of the Liquor Licensing
Act 1997; or
(iii)  itwould be contrary to the public interest if the
licensee were to be or continue to be licensed.
There will be proper cause for disciplinary action against a
body corporate licensed or formerly licensed as a security
agent if adirector of the body corporateisnot afit and proper
person or it would be contrary to the public interest if the
body corporate were to be or continue to be licensed.
53—Amendment of section 26—Complaints
Under section 26 of the Act, as amended by this clause, a
complaint alleging grounds for disciplinary action may be
lodged by the Commissioner, a police officer or any other
person. At present, section 26 does not specify that a police
officer may lodge a complaint.
54—Insertion of section 27A
Section 27A, inserted by this clause, provides that on the
hearing of acomplaint against aperson licensed or formerly
licensed as a security agent, the District Court is not bound
by the rules of evidence but may inform itself asit thinksfit
and must act according to equity, good conscience and the
substantial merits of the case without regard to technicalities
and legd forms. In determining whether thereis proper cause
for disciplinary action against a security agent or former
security agent, regard may be had to such evidence of the
conduct (no matter when the conduct is aleged to have
occurred) of the person or persons with whom the person
associates (or has associated at any relevant time) as the
Court considers relevant, including information that existed
a the time the licence was granted, regardless of whether that
information was known or could have been made known to
the Commissioner at that time.
55—Insertion of section 36A
A person whose fingerprints have been taken for the purposes
of the Act may, if the fingerprints are fingerprints to which
section 36A applies, apply to the Commissioner of Policeto
have the fingerprints, and any copies of the fingerprints,
destroyed. The Commissioner of Police may grant or refuse
the application as the Commissioner of Police seesfit.
56—Amendment of section 39—Commissioner of Police
to conduct investigations and make available relevant
information
Thisamendment to section 39 hasthe effect of requiring the
Commissioner to make information relevant to amatter that
might congtitute proper cause for disciplinary action under the
Act available to the Commissioner as soon as reasonably
practicable after becoming aware of the information.
57—Amendment of section 44—Prosecutions
Section 44 presently provides that a prosecution for an
offence against the Act cannot be commenced except by the
Commissioner, an authorised officer under the Fair Trading
Act 19870r a person who has the consent of the Minister to
commence the prosecution. This amendment adds police
officersto thelist of persons who may commence prosecu-
tions.
Schedule 1—Transitional provisions

Schedule 1 contains transitional provisions.

Anamendment to the Gaming Machines Act 193&fected by a
provision of the Statutes Amendment (Liquor, Gambling and Security
Industries) Act 2004"'the Act") appliesin respect of an application
under the Gaming Machines Act 1992 the application is deter-
mined after the commencement of the provision irrespective of
whether the application was lodged before or after that commence-
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ment. An amendment to the Gaming Machines Act 199#fected by
a provision of the Act applies in respect of a licence or approval
granted under the Gaming Machines Act 199@r a person licensed
or approved under that Act, whether the licence or approva was
granted before or after the commencement of the amending
provision.

Clauses 2 and 3 of Schedule 1 include similar transitional
provisions applicablein respect of amendments made to the Liquor

Licensing Act 199@nd Security and Investigation Agents Act 1995

Schedule 2—Statute law revision amendment géaming
Machines Act 1992
Schedule 2 contains amendments to the Gaming Machines
Act 19920f a statute law revision nature.
Schedule 3—Statute law revision amendment @ecurity
and I nvestigation Agents Act 1995
Schedule 3 contains amendments to the Security and Investiga-
tion Agents Act 1996f a statute law revision nature.

The Hon. R.D. LAWSON secured the adjournment of the
debate.

INDUSTRIAL LAW REFORM (ENTERPRISE AND
ECONOMIC DEVELOPMENT—LABOUR
MARKET RELATIONS) BILL

In committee.
(Continued from 16 February. Page 1123.)

Clause 32.

The Hon. R.D. LAWSON: My amendment to this clause
was consequential on an amendment | moved earlier—
amendment no. 10, | think—on which we had the debate
about whether multi-employer enterprise agreements should
be permitted. We are strongly opposed to multi-employer
enterprise agreements for the reasons previoudy stated;
however, as | indicated on that occasion, the vote on my
amendment no. 10 in relation to the definition was atest vote.
It was lost and, therefore, | will not be proceeding with the
amendment | have on file. However, we will be opposing
clause 32.

Clause passed.

Clause 33 passed.

Clause 34.

The Hon. R.D. LAWSON: | move:

Page 18, after line 34—Insert:

(38) An employer cannot be required, as part of any
negotiations under this Part, to produce any financial
records relating to any business or undertaking of the
employer.

Before devel oping the argument in relation to this amendment
| should say, by way of genera introduction, that we are
opposed to the whole of clause 34. In particular, we are
opposed to the insertion of the section 76A dealing with the
subject of best endeavours bargaining or, as the shadow
minister in another place more correctly described it, best of
luck bargaining.

Thisisone of the most serious alterationsto our existing
industrial relations regime. It will undermine the effectiveness
and destroy the intent of enterprise bargains. | mentioned
yesterday that this state has an unenviable reputation in
industrial relations. It isone of the great selling points of our
state in respect of industrial development. The Premier is
happy enough to be out there on the front page of the
newspaper demanding that we have new defence contracts,
basing his argument largely on our good industria relations
record—a record which is based on the existing regime and
which will be destroyed if this legislation comesin.

The Hon. R.K. Sneath:Why don’t you congratul ate the
unions, then?

The Hon. R.D. LAWSON: | am very happy to congratu-
late the unions on theindustrial record we havein this state.

The Hon. T.G. Cameron: What about the employers?

The Hon. R.D. LAWSON: Theemployersare entitled to
congratul ations. However, moreimportantly, the framework
in which—

Members interjecting:

The Hon. R.D. LAWSON: | congratul ate the unionists,
even those deceased unionists on the AWA books. Our
objectionsto best endeavours bargainingisvery fairly putin
a submission delivered to members of parliament by the
South Australian Wine Industry Association Incorporated. |
commend to the committee what that association has said. As
| said yesterday, the Wine Industry Association is a body
operating within one of the most vibrant sections of the South
Australian economy, and it is one of the drivers of the growth
in employment and economic activity. In relation to proposed
section 76A, the association states:

We make commentsthat, with the brief introduction of good faith
bargaining in the federal sphere, this provided aperiod of increased
litigation asthe parties (unions) sought the commission’s assistance

to determine the boundaries of such aprovision and develop caselaw
inthe area

The reference thereisto the fact that certainly in some state
actsthereisanotion of what istermed good faith bargaining.
Wein South Australiahave now gone down thisroute of best
endeavours bargaining; we have used anew expression. The
point being made is that there is no doubt that when you
introduce new expressions of this kind you will find a great
deal of litigation to define precisely what ismeant by it. The
association continues:

We have no reason to doubt that the inclusion of the term ‘ best
endeavoursbargaining’ within the bill would also lead to a substan-
tial testing of the term within the Industrial Relations Commission,
leading to challenges, disputes, disruption and delays within the
workplace prior to the making of an agreement. What evidence is
there to suggest that the current system of enterprise agreement
making requires this provision? We consider that no case has been
made out to justify such a provision. Current enterprise agreement
wine industry employers are extremely concerned with the possibili-
ty of itsintroduction, and small and medium size employers, (or their
representatives) will not be encouraged into enterprise agreement
making with areguirement such asthis.

The submission goes on:

Providing agreater role for the Industrial Relations Commission,

as specified in [proposed] section 76A ... is, in our view, an
unjustifiable intrusion into the enterprise agreement process that
simply providesfor and legitimisesarolefor third party intervention
to beused. . .
That is our great concern. Enterprise agreements ought be
entered into between a particular work force and an enter-
prise. In most cases, there will be union involvement in the
negotiation of enterprise agreements, and otherswill not have
union involvement. The Employer Ombudsman has a specific
rolein relation to assisting such employees. The association
continues:

Recent wine industry experience indicates that this type of
provision will provide outcomes that are not in the interests of the
business but the view of the commission to resolve animpasseinthe
negotiation process. This provision provides a legitimacy for the
commission to conciliate and/or arbitrate an outcome, effectively
imposing a third party outcome on the business.

That is the nub of it. Presently, enterprise agreements are
negotiated between parties. Third parties have no say in what
the work force or an enterprise agree upon. However, this
measure will enable third party intervention, because it has
an arbitration at the end of it. The association continues:
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The process of enterprise agreement making will no longer
resembleitsformer self. Embarking on the process of endeavouring
to negotiate an enterprise agreement will no longer have as an
[possible] outcome ‘failing to reach agreement’. The commission
will determineit for you. Once on the enterprise agreement merry-
go-round, you can't get off. The whole concept of enterprise
agreements, as we have come to know them in South Australia,
changesfor theworse, not the better, with these provisions. Thewine
industry indicates that the South Australian system effectively
proposes an arbitration system at both the award level and the
enterprise agreement level.

The Hon. T.G. Cameron interjecting:

The Hon. R.D. LAWSON: The Hon. Terry Cameron
says that that is nonsense. | beg to differ with him. At the
moment, the system is one in which awards are negotiated
and ultimately arbitrated if thereis no agreement between the
parties: that is the essence of an award. However, with
enterprise agreements, thereisno necessary outcome. It may
be that the parties fail to reach an agreement. There is no
requirement to go to arbitration; there is no third party
intervention. Indeed, section 101, which isunaffected by this
amendment specifically provides:

(2) In arriving at a determination affecting remuneration or

working conditions, a Stateindustriad authority must have due
regard to and may apply and give effect to principles,

guidelines, conditions, practices or procedures adopted by the
Full Commission under this Part.

(2) However, principles adopted under this Part are not applic-
able to enterprise agreements.

That is enterprise agreements are to be negotiated between
the parties. The wine industry continues :

Award regulation is governed by aset of wage fixing principles,
an enterprise agreement determination by the Commissionisnot so
regulated, any outcomeis potentialy possible. . . The new IR system
becomes lower rates system (award) and a higher rates system
(enterprise agreements). Wine industry employers do not support the
introduction of best endeavours bargaining or intervention by athird
party to determine (impose) outcomes as part of an agreement
becauseit strongly promotes division within the workplace leading
to the promotion of adversaria relationships, lost time, increases
costsin defending actions within the Industrial Relations Commis-
sion and leads to unknown costs arising out of entering into
agreement making or renewing an agreement. Thisis unacceptable
to wine industry employer interests within South Australia.

Although those comments are specifically related to thewine
industry, they apply across the board. The objections which
the wine industry has identified are objections of a general
nature. | apologiseto the committee for reading an extensive
passage into the record; however, | think it isimportant that
those opposite understand that we in the opposition are not
coming from an ideological opposition to thisbut that we are
basing our objections on the experience of industry.

For those reasons we will be opposing section 76A inits
entirety. However, we believe it is appropriate to endeavour
to improve the section, that being part of the function of the
committee stage, and my amendment seeks to insert a new
clause after proposed subsection (3). Subsection (3) provides:

The Commission may, on the application of a party to any

negotiations, give directions to resolve any dispute as to the
composition of the group of employees for negotiating purposes.

That is a power to give directions which is wide, uncertain,
not defined and not confined. We believe it would be
appropriate if we were to adopt such a section to limit the
commission’s powers in this direction and what we seek to
have inserted is a new subsection 3(a), as follows:
Anemployer cannot be required as part of any negotiations under

this part to produce any financial recordsrelating to any business or
undertaking of the employer.

| do hope the government will be able to indicate its good
faith by supporting that amendment.

The Hon. P. HOLLOWAY: The government opposesthe
amendment. The state commission may under the existing
law of discovery gain access to, and potentialy require the
exchange of, some financial information about businesses
involved in enterprise bargaining negotiations. In closing the
second reading debate my colleague the Minister for Abo-
riginal Affairs and Reconciliation stated:

However in order that the commission or the courtsin interpret-
ing thelegidation are clear asto what isintended, | say on behalf of
the government that it isintended that clause 34 (section 76A(2)(c))
of the hill is intended to be interpreted consistently with Justice
Munro’s decision in the Alcoa clerks case, where he said:

A party will not be required to produce documents where to
do so would be oppressive; or where the demand for aproduction
isa‘fishing expedition’, in the sense that it is an endeavour not
to obtain evidence to support a case, but to discover whether
thereisacase at al. Where the proper use of legal compulsion
to produce documentsis anissue, thetribunal will need to carry
out an exercise of judgment on the particular factsin each case.
That judgment requires a balance on the one hand of the
reasonableness of the burden imposed upon the recipient and the
invasion of private rights with, on th either hand, the public
interest in new administration of justice and ensuring that all
material relevant to the issues be available to the partiesto enable
them to advance their respective cases.

That adequately addresses the matter raised by the deputy
leader, and that is why we oppose the amendment.

The Hon. IAN GILFILLAN: We do not object to this
amendment. The committee would be aware that we are
moving to delete subclauses (5), (6) and (7) in this clause.
The principle! outlined in my second reading contributionis
the one we adhere to here: that the role of the commission
here is conciliation, not arbitration. It is an unholy union; |
do not think it isaunion of effectivenessif you have the same
entity that is supposedly cgjoling and encouraging a mutually
agreeabl e enterprise agreement to be achieved but behind that
commission’s back there is a figurative cudgel that if the
parties do not arrive at an agreement one or other of them will
get it around the ears and we will just tell you what to do.
That totally negates the atmosphere of negotiation in a
constructive and conciliatory way.

Asan indication of the opposition’s position, could | ask
the Hon. Robert Lawson: if the opposition is successful inits
amendmentsto the clause, would it then support the clause?

The Hon. R.D. LAWSON: | have indicated to the
committee that we would not support this clause because we
object to the fundamental principle that there should be any
third party intervention in enterprise agreement negotiations.
However, it isincumbent upon us to endeavour to make the
clause less bad. | should also indicate that, although we are
specifically speaking at thistime about the enforced produc-
tion of documents, the minister in his response referred to
case law on the subject of the discovery of documents.

In an arbitration on an enterprise agreement, it is highly
likely that financial information might be relevant, in the
strict legal sense, and that, applying the ordinary principles
of discovery of documents, financial disclosure might have
to be made. We do not believe that is appropriate in an
enterprise agreement system where there should be a
voluntary negotiation. Employees do not have to put all their
cards on thetable, but they may chooseto. They may choose
to divulge private information to which the business is not
entitled. Similarly, the business may choose to divulge that
information. We do not believe it is appropriate that the
commission, which became involved in the arbitral process
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at the end, should have a power to direct the production of
financia records. We are seeking to make this clause better.
| dso indicate that our opposition to the whole notion of
best endeavours bargaining, as incorporated in the hill,
concernsthe uncertainty of it. Exactly what is meant by ‘ best
endeavours ?n New South Walesthereisarequirement, we
acknowledge, for good faith bargaining, but there is no
obligation in the New South Wales|egidation to negotiatein
good faith. There is a good faith provision, but there is no
obligation. Thereis no sanction if one does not—

The Hon. T.G. Cameron interjecting:

The Hon. R.D. LAWSON: The honourable member says
they should be able to negotiate in bad faith.

The Hon. T.G. Cameron interjecting:

The Hon. R.D. LAWSON: Either party to the negotiation
is entitled to go into the negotiation with—

Members interjecting:

The Hon. R.D. LAWSON: It is whatever they want.
They may be interested in talking or they may not be
interested in talking. That is the element of free bargaining.
We are not suggesting people go into it in bad faith or good
faith. They should not be under any statutory requirement.
But, more particularly, there should not be an arbitral process
at the end—which is the critical element. Queensland does
have, we acknowledge, an obligation to bargain in good faith,
not to enter into best endeavours bargaining, but the factors
there are different. Western Australia does have agood faith
test, similar to ours, but there are differences. The point |
raise about that is that there is no established case law or
principle as to how these things will operate.

The Hon. T.G. Cameron interjecting:

The Hon. R.D. LAWSON: Well, there are differencesin
definition and there are differences in requirement. For
example, in relation to best endeavours, you must disclose
relevant and necessary information. We do not insist upon
this when a person buys a house.

The Hon. G.E. Gago interjecting:

The Hon. R.D. LAWSON: Obviously, you are not
allowed to tell lies or act dishonestly.

The Hon. T.G. Cameron interjecting:

The Hon. R.D. LAWSON: Not at al. There is no
obligation on someone who wants to buy a property to
disclose why he wants to buy it, where he got the money
from, what he wants to do with it, whether he plans to
subdivideit or whether heintendsto put his grandmother in
it. There is no obligation in negotiations to disclose things
that you choose not to disclose, unlessthereis some specific
legdl obligation to make adisclosure. If thereis arequirement
to discloseacaveat or contaminated land, that isan obligation
you must comply with. Thereis not an obligation to engage
in best endeavours. You do not have to make your best offer.
You do not have to do anything. You can walk along, make
an offer, walk away and decide not to proceed. You do not
have to negotiate. That is the essential failure of this provi-
sion.

Of course, most of us would say, without thinking or
knowing the implications, ‘Of course you enter into any
negotiations in good faith. Of course you use your best
endeavours.’ If an umpireis behind you saying, ‘ You're not
using your best endeavours. You said you could afford to pay
only $200 000 for this place, but | know you can actually
afford $205 000, so you are not using your best endeavours.
To say there is an obligation, either way on either party, or
for the vendor to say, ‘1 will not accept less than $500 000 for
this property,” knowing that he might accept $495 000, will

you say that he is not using his best endeavours; therefore,
some umpireisallowed to comeaong and say, ‘ The priceis
knocked down to you at $495 000’ ?

The Hon. T.G. Cameron: Isn't this clause meant to be
a catalyst to the enterprise bargaining process?

The Hon. R.D. LAWSON: There are sufficient catalysts
to the enterprise agreement practice. In relation to the
enterprise agreement practice, the fundamental principleis
afreebargaining process. If you do not want to go in thefree
bargaining process, but you want to go down the award route,
well, go down the award route. If you want to take enterprise
agreements, enter into an enterprise agreement as a freely
entered into agreement.

The Hon. NICK XENOPHON: | indicatethat | will be
supporting the amendments of the Hon. Mr Lawson in terms
of inserting subsection (3)(a) and deleting subsections (5), (6)
and (7). With respect to the latter amendments, | share the
concerns of the Hon. Mr Lawson and the Hon. Mr Gilfillan
that it does not make sense for something that is supposed to
be a system of bargaining based on parties freely entering into
negotiations going down a different path than the award
route. Basically, you turn something which, essentialy, is
voluntary and largely informal—compared to the award
system—into an arbitration. That does not make senseto me.

| seethat as being entirely counterproductive. | think that
it would destroy the enterprise bargaining agreement as it
now exists. In relation to the first amendment of the Hon.
Mr Lawson, | can see that there are real difficulties as it
stands with respect to subsections (1) and (2) in particular. It
could lead to all sorts of arguments about what is and is not
discoverable, and that would go way beyond any reasonable
enterprise bargaining agreement. However, that begs abigger
question in relation to what is proposed here with respect to
the best endeavours bargaining provisions. For instance, with
respect to subsection (2)(a), how would one define ‘ reason-
able times' and ‘reasonable places ? How would that be
defined? Could there be—

The Hon. R.K. Sneath interjecting:

The Hon. NICK XENOPHON: The Hon. Mr Sneath—
and | acknowledge his considerable expertisein thisfield—
would say that the commission would determineit. However,
you go from having an informal system where peopletry to
sort out something freely between themselves to having—

The Hon. R.K. Sneath interjecting:

The Hon. NICK XENOPHON: The Hon. Mr Sneath
saysthat if aparty getssick of it they can make application—

The Hon. P. Holloway interjecting:

The Hon. NICK XENOPHON: No. | acknowledge what
the minister is saying, but 1 am talking about the best
endeavours bargaining provisions. | believe that they are
fraught with difficulties, and | would like an explanation from
the government about that. Subsection (2)(b) provides:

must state and explain their position on the questions at issue to
all other parties to the negotiations;

Will you have some extended argument about the pleadings
or the form of the negotiations? What particulars must be
provided? Subsection (2)(c) provides:

must disclose relevant and necessary information;

There could be a huge bun fight over what one party con-
siders relevant and the other party does not. The issue of
acting openly and honestly, | think, is not in issue, but |
would have thought that it is stating what is obvious. | would
have thought that if parties mislead each other in the context
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of negotiations there may well be some other sanctions at
common law. Subsection (2)(e) provides:

must not alter or shift the ground of negotiation by capriciously
adding matters for consideration or excluding meatters from
consideration;
What might be capricious for one party might be seen as
justified and absolutely necessary for another. Capriciousness
may well be in the eye of the beholder. Subsection (2)(f)
provides:

must adhere to agreed negotiation procedures;

What happens if, down the track, new information has been
provided. Let us say that the agreed negotiation procedures
say, ‘We will have only this information before us in the
context of negotiations', but then something new pops up—
maybe because one of the parties was not totally forthcoming.
What happens to those agreed negotiation procedures?
Subsection (2)(g) provides:

must adhere to agreed outcomes and commitments,

Again, until you sign on the dotted line, some further
information could come forward which could change the
whole nature of bargaining and which is not within the
control of thetwo parties. There could have been achangeto
an industry, a government policy or a government contract,
for instance. There could be some massive commercia reason
which would change the whole nature of the negotiations. |
do not understand what this will do and the mischief it is
seeking to remedy.

The Hon. R.K. Sneath interjecting:

The Hon. NICK XENOPHON: Well, | do not under-
stand the mischief it is seeking to remedy. If you accept that
enterprise bargaining is working reasonably well, why have
arange of rules and regulations? It seems to be anathemato
the whole way in which enterprise bargaining is being dealt
with. There is always the option for people to go down the
award path, where you have your compulsory conciliation
and arbitration. | just do not know—

The Hon. T.G. Cameron:Itisnot that simple. They are
caught by the award.

The Hon. NICK XENOPHON: | acknowledge what the
Hon. Mr Cameron says, and that is why | raise these ques-
tions.

The Hon. T.G. Cameron interjecting:

The Hon. NICK XENOPHON: | raisethequestion, and
| acknowledge what the Hon. Mr Cameron says.

The Hon. T.G. Cameron interjecting:

The Hon. NICK XENOPHON: Yes. By virtue of having
in place arange of rules, will that have the effect of discour-
aging people from going down the path of enterprise
bargaining? Once you enter into that process you will need
to comply with a range of matters. Is the government
proposing, for instance, that there be some common form
rules as to how these things would occur, or isit something
that will evolve between the parties?

The Hon. P. HOLLOWAY: We have enterprise
bargaining, and sometimes parties behave badly in those
enterprise bargaining processes. All we are doing here is
providing a code of conduct, if you like, or atouchstone as
to how people should behave. This is a reasonable code of
behaviour, if you like to put it in those terms, about how
people should behavein relation to enterprise bargaining. The
honourable member asked why paragraph (b) was there. It
provides:

(b) must state and explain their position on the questions at issue

to al other parties to the negotiations.

| think that coversthe case where somebody just says no but
doesnot give any reasonsfor why they are saying no. | think
the expectation, if you have proper bargaining, is that you
would at least expect reasons for the course of action. How
can you have proper bargaining otherwise? Finally, | make
the point that thereis absol utely no expectation at al that this
will discourage people from entering enterprise bargaining.
In fact, | think you could probably make the case that, as it
setsacode of behaviour, it might actualy help and givethem
more confidence in the process.

The Hon. T.G. CAMERON: | do not want to make a
contribution at this stage on thisissue but merely respond to
some of the comments that the Hon. Nick Xenophon has
raised. Employers, employees and unions getting together to
voluntarily sort out an agreement between the parties is
nothing terribly new. | can go back 30 yearsin the good old
days when | was working for an employer; | then went to
work for the AWU. For example, we would negotiate with
the Shop Assistants Union and would reach not an enterprise
agreement but an industrial agreement—and under the old
system you could sit down and negotiate with the employer.

If you could find common ground on variations that you
wanted to the award, provided that you could satisfy various
tests of fairness and the boss and the union had not cobbled
together a deal which would screw the workers, you would
sit down, sort out the negotiations and off you would go.
Provided the commission was satisfied that it was not a secret
deal to provide conditions and rates of pay that in aggregate
wereworse than the award, you got your industrial agreement
registered. | do not see that process as entirely dissimilar to
the process we have here with the enterprise agreements.

However, aunion could have had an industrial agreement
with an employer for adecade, just reregistering it every yesr,
and it might be an industrial agreement that differed from the
award only in minor areas, and more often than not it would
be the spread of hours, or the number of hours people had to
be at work, the overtime, etc, and they would vary dlightly,
and it would suit the union and the employers. However, that
is not when you have the problem. The problem occurs, as |
seeit, when you have an existing industrial agreement, like
it was in the old days, or an enterprise agreement that you
have today, and you could have a situation where either the
trade union or the employer does not want to continue with
the existing enterprise agreement.

That may or may not advantage or disadvantage oneside
unfairly. If an employer, for example, enjoys an enterprise
agreement with his staff; things get a bit tough; he does not
want to continue with the enterprise agreement any more; and
he would rather go back under the old award. As| seeit, that
is the way it worked in the old days. You could be creating
situations where the employer is able to sit on their hands and
say, ‘We are just not going to negotiate with you.

The Hon. Nick Xenophon:But you do not haveto enter
into negotiations.

The Hon. T.G. CAMERON: Yes, but we are talking
about processes that have evolved over 30 or 40 years. We
now have a situation where you could have had some
enterprise agreements effectively become the award for this
industry. Take the fast food industry. It has not operated
under an award for over 30 years. As| seeit, it would have
these enterprise agreements. Depending upon the balance
between the two parties to the enterprise agreement, if there
is not some measure there trying to encourage and push the
people together to reach an agreement, | can see a situation
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developing where these enterprise agreements will start to
disappear and wewill al start moving back under the award.

Notwithstanding the legal argument we heard from the
Hon. Robert Lawson, leaving out subsections (5), (6) and (7)
(because there are two amendments we are dealing with) |
would invite both of the lawyers here to demonstrate to me—
because | have not made up my mind fully on this—where
subsections (1), (2), (3) and (4) affect that balance. That
seemsto be what the argument is, that somehow or other we
are creating conditions under this best endeavours bargaining
that will be similar to a baseball bat with a velvet glove
around it. The unions will get this and they will be able to
rush off to the commission and belt the crap out of the
employer. That is basically the Hon. Robert Lawson's
argument in layman’s terms.

The Hon. lan Gilfillan: Subsections (5), (6) and (7) are
going to come out.

The Hon. T.G. CAMERON: Am | going on a hit too
long for the Hon. lan Gilfillan? It does not feel too good, does
it? My interjections to him of this nature have always met
with an immovable force. | am sure he will understand if |
ignore him and just soldier on. | would be interested to know
in respect of subsections (1), (2), (3) and (4) just what the real
objections are. | am concerned that we are going to give the
union acapacity or aright to just walk in to the employer and
demand accessto their private financial records. | accept that
a union has a legitimate right—it does not always have a
lawful right, but it should have—to go in and inspect any
wages records and records on superannuation. If unions had
had the right to go in and check some of these things, the
hundreds of millions of dollarsthat disappear from employ-
eesout of their super—it does not disappear; it just never gets
put in—maybe we could do something about bringing that
under control. | have to deal with people. One of them was
my son. He worked for someone for three years and then
found out that nobody had paid their super in for them.

The Hon. Nick Xenophon: Was he prosecuted?

The Hon. T.G. CAMERON: Well, | am not sure. He
may be working under a federal award. All of these people
lost tens of thousands of dollars—and my son’sis only a
small case—of their superannuation. Their wages record
showsthat it was being paid in, but there was no record in the
office. Nobody discovered it until they went bankrupt
because nobody had accessto that record. | do not accept that
aunion should be ableto goin and say, ‘| want to have alook
at your tax records. | want to see how much profit you are
making.’

The Hon. Nick Xenophon: Couldn't inspectors have that
power?

The Hon. T.G. CAMERON: No; I do not think they can
go in and have accessto all their financial records. | think it
is limited, but, anyway, we have already dealt with that.
Coming back to this, | would be interested to know why the
use of the words *best endeavours bargaining’ is somehow
going to be used to club employers back into the commission
and force them to reach an agreement. As| seeit, thereisno
compulsion for them to reach an agreement.

The Hon. Nick Xenophon: But don't you think there
should be a compulsion to negotiate?

The Hon. T.G. CAMERON: Well, yes; there may be.
You just cannot rush off to the commission and say, ‘I’ ve got
a dispute here. Drag the boss in and force him to negotiate
withme. | worked intheindustrial commission for 10 years.
It would be pretty hard to try and convince those industrial
commissionersat timesthat thisisavalid industrial dispute.

They would just say, ‘ Bugger off. Go away and talk to them
and sortital out. | have had thousands of workers out on the
grass—garbage piling up al over Adelaide. The commission
cannot do anything about it; it is not an industrial dispute
under the award. Someone was terminated. Well, the
Supreme Court fixed that one. It was the Supreme Court that
ordered the industrial commission and told them, ‘ You do
have the power to fix this. Get the parties together and sort
it out.” As|l seeit, this particular clause could often assist
employers to sort out disagreements. What we have heard
hereisjust one side of the argument: that thisis bad newsfor
employers. | have submissions coming out of my backside
from employers. They have hardly mentioned this one, which
iswhy | wanted to get acopy of what the honourable member
got from the wineindustry, because | had not run across that
one.

This particular clause could be of considerable assistance
to employers who want to continue an enterprise agreement
with the union, but the union has got them over a barrel by
saying, ‘ Give us this or go back under the award, comrade.
That isthe choice they get. The employer then hasto change
all their rostering and overtime arrangements, reclassify
people, switch people, or may even have to change the
physical way they structure their shifts.

In the case of KFC, it will cost $200 000 a year. So, it
could be the empl oyer—heaven forbid!—dragging the shop
assistants union into the industrial commission saying,
‘Negotiate in good faith.” You cannot hold the baseball bat
over hishead and say, ‘ Just get out there and work under the
award, if you don’t give uswhat we want.” That is basically
what you have now. | can see plenty of situations where this
particular clause would be of considerable assistance to
employers to get some of those recalcitrant, difficult trade
union officials—and | was one of those—into the commission
to bang afew heads and get an agreement together.

The Hon. R.K. SNEATH: Perhapsthiswill help the Hon.
Mr Xenophon to make adecision. | agree with the Hon. Terry
Cameron. Thiswill help employers and employees, of course.
In &l the enterprise agreements that | have done, | would
hope that | went in there with the best intentions and threw
everything on the table and, in most cases, the employer
certainly threw everything on the table and did not try to hide
too much. | want to give a couple of examples. Take afford-
ability, for instance. Since enterprise agreements have been
going, this has been raised by certain employers during
enterprise bargaining negotiations, and thiswas early in the
piece, too. We had made our intentions known that we were
after 5 or 6 per cent ayear, and the employersthat have gone
in with the best endeavours have openly said, ‘We can’t
affordit. Wejust can’t afford that because we are not making
that much money. That will put us under, and we will have
to close the doors 12 months up the track if that's what you
are going to argue for and if you are successful.” The
employees, when supplied with the proof that the company
could not afford it during the enterprise agreement negotia-
tions, have actually weakened their position.

An honourable member: Modified it.

The Hon. R.K. SNEATH: Yes; and taken fewer pay
rises. A good example is CSR Emoleum—I am pretty sure
that was the company—where they were wonderful. They
camein and said, ‘Thisis what we can afford.’” They did a
presentation to the workers and said, ‘ Thisis why we can’t
afford any more.” The workers appreciated that. It was done
in the best spirits and endeavours, in openness, and they got
the agreement that let them survive. Of course, the benefit to
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the workers was that they kept their jobs and the companies
kept going.

So, if we can do something that encourages that we
should. TheHon. Mr Lawson saysthat industrial relationsin
South Australia have been good—and they have been—but
there is no reason why they cannot get better, and | am
convinced that this clause will make them better. An employ-
er might come in and argue that they cannot afford to pay,
and put no proof up, and the workers are sucked in, but in six
months they see the financial statement that goes out to the
shareholderswith arecord $50 million profit. All faithin that
workplaceislost and the next time you go there the workers
say, ‘We are not falling for that again; hit them twice as
hard” Thosearejust afew exampleswhere | am surethis can
help.

The Hon. G.E. GAGO: | will be very brief, because | do
not want to repeat some of the excellent comments made by
my colleagues the Hon. Terry Cameron and the Hon. Bob
Sneath. Best endeavours is about a very basic code of
conduct, and it is about urging both parties to bargain in a
genuine way.

| want to address this notion that if you do not want to
bargain you can just go back to the award system. That is not
assimple asit may sound. In workplaces, particularly smaller
workplaces, if the employer has made a decision that they
prefer to enterprise bargain it can put workers at that particu-
lar site under enormous pressure to go to the table. It is not
easy to take on the employer if they want to bargain. The law
says they can do otherwise, but in redlity it can create an
enormous amount of tension and conflict in aworkplace.

| believe that, whoever decides that they want to proceed
with bargaining, it is important that they do so with aview
that they are going to proceed in a genuine way. Enterprise
bargaining isan incredibly time-consuming process and can
interrupt the workplace quite considerably—management
delegations come together with employee delegations, and
meetings have to take place. It can be very time consuming
and protracted and it can affect the morale of both staff and
management. There is potential for that to be incredibly
disruptive and it is easy for it to result in conflict and
divisiveness. | believe asimple provision that requires abest
endeavour is in the interests of both the employer and the
employee and efficient good workplace practice.

The Hon. NICK XENOPHON: | am grateful to my
colleagues, who have had considerable experience in the
union movement, for their positions. | still have reservations
about financial records being required to be produced,
whether there ought to be arequirement that if an employer
isrelying on issues of affordability or their financial circum-
stances, if they make a positive representation asto what their
financia circumstances are, they cannot do that without at
least showing their books. | do not know whether that is a
path that you go down.

I understand what the Hon. Mr Sneath said in relation to
theinstance he gave where the company showed their books
and took the workers into their confidence and that led to a
moderation in the demands of the work force, but it concerns
methat if acompany isstruggling, for instance, there may be
some instances where, if that news gets out, it might be
poison in the marketplace, it might accel erate the decline of
that particular business. There might be good reasons not to
let the books go out in those circumstances.

With respect to subsection (2) and the various matters that
need to be adhered to from (@) to (h), if aparty says, ‘No, we
are not going to; we have given you our position’, but the

other side says ‘No, you have not’, there could then be a
dispute before the commission. In other words, whilst it is
part of acode for anegotiating processif, for instance, there
is a dispute as to whether the position was fairly stated,
whether necessary information was disclosed, whether
outcomes and negotiation procedures were adhered to, would
the minister advise if we then have a situation where one of
the parties can take the other to the commission and have a
hearing as to whether these matters have been complied with?
In other words, whilst you cannot force the outcome, you can
have a huge dispute over the procedures leading to that
outcome. How will it be dealt with? Will there be adegree of
compulsion and sanctions to parties?

The Hon. lan Gilfillan: What are the penalties?

The Hon. NICK XENOPHON: The Hon. lan Gilfillan
makes agood point that | was going to get to eventually, and
| should thank the honourable member for revving me up and
accelerating that. So, what are the penalties?

The Hon. P. HOLLOWAY: My adviceisthat, ordinari-
ly, these matters would be the subject of conciliation before
the commission.

The Hon. NICK XENOPHON: | understand what the
minister says, that it would ordinarily be a matter for
conciliation, but if a party says that the procedures had not
been adhered or that information was not provided then could
there not be an order made for further disclosure or that
negotiation procedures be adhered to? In other words, it goes
from conciliation to amandatory outcome, at least in respect
of procedures.

The Hon. T.G. CAMERON: | have an enormous amount
of respect for the Hon. Nick Xenophon's legal knowledge and
opinions. he never ceases to amaze me. However, with
respect, the honourable member has not worked in the
Industrial Relations Commission. Theindustrial commission
operates differently from all other courts, and | think | have
been in most of them at some stage or other during my life.
The situation to which the honourable member is referring
could arise, but an industrial commissioner knows that he has
only to start ordering one side or the other sideinrelation to
what to do and what not to do and he is defeating the real
purpose for him being there, namely, to get the parties
together, conciliate and to reach a negotiated outcome. You
would rarely find the commissioner spitting the dummy and
issuing orders against employees or employers.

The commission will issue ordersif you start defying its
orders about strike, bansand limitations. | think one commis-
sioner had the bailiffs running around for a weekend trying
to put meingaol. They did not find me. | wasableto hidein
my bedroom, and they never got to me.

The Hon. Nick Xenophon interjecting:

The Hon. T.G. CAMERON: They got methefollowing
day when the police arrested me and threw mein gaal. | think
| am thelast trade unionist in South Australiato be gaoled for
being involved in anindustrial dispute. There may have been
someone since then; this was about 20-odd years ago. All |
was guilty of was trying to fight hard to get some poor
workers at the racecourses a few dollars more a week. The
boss was a brigadier from the Army. The first time | went
down there to meet him, he said, ‘1 don’t talk to the unions.
Leavemy office.’ Four hourslater | was still sitting there; he
left the office before | did. He did sit down and talk to me
shortly thereafter. There might be a situation like that. We
were ableto get the commission together, and thisbrigadier,
who did not talk to trade unions, was reminded that as an
employer there were certain processes that could take place.
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My observations about the Industrial Relations Commis-
sion arethat in asituation like thisthe commission would be
extremely loathe to do so, because they are not likeindustrial
judges or magistrates in other areas. They are not legally
trained people. Many of them, in fact, loathe the due process-
es of what can at times be legal processes which | think are
there for the benefit and the egos of lawyers, rather than
trying to sort out people's claims.

The Hon. G.E. Gago interjecting:

The Hon. T.G. CAMERON: | amjust trying to givethe
honourable member an understanding. It is not a judicial
court where you have orders of discovery and this, that and
everything else. | think | worked in the commission for about
10 years, and, offhand, | cannot remember ever being
ordered, although there might have been a couple of occa-
sions when | was naughty. They sit down and try to get the
partiesto negotiate, and that iswhat | think they would try to
do in relation to this process. In my opinion, it would be a
long, exhaustive and tedious process of negotiation beforean
industrial commissioner spat the dummy and started ordering
employers to produce documents. In my opinion, the orders
that are likely to come out of this clause would be if the
unions started to go slow or something; but not officially.

The Hon. Nick Xenophon: What about disclosure of
financial information?

The Hon. T.G. CAMERON: Asl| have indicated, what
worries me is the capacity for aunion official to demand all
sorts of recordsthat have no rel ationship whatsoever to their
dispute. | will deal now with the problem outlined by the
Hon. Bob Sneath and the Hon. Gail Gago. There are many
hundreds of these enterprise bargaining agreements around,
and they all have to be renewed. | think we are now expand-
ing these agreements from two to three years, which is a
positive move. | do not share the fear the honourable member
and | think the Hon. lan Gilfillan have about how thiswould
be misused, but | have the advantage of having spent 10 years
working in the commission. | really think those fears in
relation to the production of receipts and records, etc., are
unfounded.

We are talking about an enterprise agreement. If an
employer sits there and says, ‘I can't continue with this
enterprise agreement. You're going to have to cut the wages,
and | want these conditions altered, it is not dissimilar to
chapter 11s under bankruptcy provisionsin America, where
an employer isin trouble.

The Hon. Nick Xenophon: We don't have that here,
though.

The Hon. T.G. CAMERON: Thiswould actualy provide
that kind of mechanism where, say, you had a recalcitrant
employer. He might have only 12 guysworking for him. His
sales are down, and he has had a rough trot, and he says,
‘Well, | can’t afford that industrial agreement. Bugger you;
you're going to have to go straight back under the award.
That may automatically represent a significant cut in wages
and conditions. | know the honourable member would
understand this, but | will just remind him. Awards prescribe
only the legal minimum, and that iswhat seemsto melost a
bit in this debate. Everyone talks about the award, but the
award isonly alegal minimum which the boss can pay. The
fact that some 90 per cent of them choose to pay the legal
minimum is aright they have.

Most people get the award rates of pay and conditions. |
see the processes that would be set off by this as helping to
assist the resolution of disputes that may result out of
enterprise agreements not being renewed, where the only

recourse a union would have was to pull the pin and engage
inindustrial action. They would soon get before theindustrial
commissioner then, but as a single employee they cannot
negotiate under this award system. This provides amost a
safety valve, if you like, where you have them batting their
heads together and you need someone else.

How often as a lawyer have you been in the situation
where you have been trying to put two partiestogether to get
them to fix up their problems? That isthe role acommission-
er takes, and that istherole | think you would take, although
| have seen some lawyers who will not assist the partiesreach
a negotiated outcome, because they want to go to court and
get their $2000 a day or what have you. | know
the Hon. Robert Lawson will respond to some of the things
| said here. We are talking about opinions here. He has an
opinion that this will make it more difficult, etc. | have a
difficult opinion, but | cannot prove my opinion to you, any
more than he can, although heis better as at it than | am.

The Hon. R.D. LAWSON: | will respond to acouple of
the points made by the Hon. Terry Cameron. Earlier in the
committee discussion he asked meto indicate what the other
states havein relation to good faith and good faith bargaining.
That is particularly important, because what has not been
disclosed hereisthat the South Australian prescriptions are
far more prescriptive than those in other states. What is
more—and thisis a point | want to come to in amoment—
this section goes quite markedly beyond what the Stevens
report recommended.

The Hon. Gail Gago said that thisis all about urging the
partiesto bargain. It is not actually urging: it is compelling.
Subsection (2) provides ‘must meet at reasonable times',
‘must state’, ‘must explain’, ‘must disclose’, ‘must act
openly’. Take something like ‘must act openly’. What does
that mean? You might say, ‘ You're not acting openly; you
haven't shown me everything; you're playing your cards
differently; you're negotiating the norma way people
negotiate.’ | say you are not acting openly because you did
so-and-so and you say | am not acting using my best endeav-
ours; therefore, the consegquence is that we will have an
arbitrated outcome. So, you have here a series of ‘musts'.

If you look, for example, at the Queensland mechanism,
what it provides generally in relation to conciliation is:

The commission may make orders to—promote the efficient
conduct of negotiations; or. . . to ensure the parties negotiate in good
faith; or. . . to otherwise help the parties negotiate the agreement.

Fair enough; that would be reasonable. It does not say you
must do this or that, etc. That isthe sort of sensible provision
that actually applies here; that is what you would expect an
industrial commissioner to do—to give orders and direc-
tion—but this is laying down prescriptive commands and
hoops to jump through. The Queensland act goes further to
provide (and thisis significant) that you can have an arbitrat-
ed resolution in certain circumstances.

If the commission considers that the conciliation has not
been successful and industrial action becomes protracted,
threatens life, or is threatening to endanger the persona
health, safety or welfare of the community or part of it, those
are the circumstances in which there can be an arbitrated
outcome. That is, it requires not simply the failure to act in
good faith but the fact that the public interest is being
adversely affected by thefailureto reach aconclusion. | was
there referring to sections 146 to 149 of the Queensland
Industrial Relations Act.
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Inthe New South Wales Industrial Relations Act, section
134 refers under the subject of ‘Conciliation’ to good faith
bargaining in subsection (4) as follows:

The Commission, when dealing with an industrial dispute, must
consider whether the parties have bargained in good faith and, in
particular, whether the parties have. . . attended meetingsthey have
agreed to attend, and...complied with agreed or reasonable
negotiating procedures, and. . . disclosed relevant information for the
purposes of negotiation. The Commission may make recommenda-
tions or give directions to the parties to bargain in good faith.
Once again, that would be areasonable regime; that is the sort
of thing you would expect an industrial commissioner to do,
not lay down atarget that ‘ you must meet at reasonable times,
‘you must state your position,” ‘you must disclose relevant
and necessary information,” al of which will only give rise
to argument, debate, etc. So, thereis quite adifference. This
is highly prescriptive. | am glad the Hon. lan Gilfillanisin
the chamber, because | know the respect in which he holds
former commissioner Stevens, whose report has been called
oninaid of certain provisionsin thisbill.

Former commissioner Stevens did not suggest that there
be an arbitrated outcome to negotiationsin the genera course.
The Hon. Terry Cameron should be aware that former
commissioner Stevens did not recommend that there be
arbitrated resolution where there was not good faith bargain-
ing or afailure to agree.

The Hon. T.G. Cameron interjecting:

The Hon. R.D. LAWSON: A fine lineage the commis-
sioner has! The government in some places in this bill has
sought to rely on what the Stevens report recommended. In
relation to this particular matter, commissioner Stevens said:

If, following further attempts by the parties negotiating and by
the Industrial Commission via conciliation, the negotiations are till
at a standstill, then an application by the parties, the Industrial
Commission could have the power to arbitrate the matter or part of
the matter not agreed. In limited circumstances, for examplein the
public interest where all avenues have been explored, negotiations
have stalled or the resultant industrial action (if any) isimpacting on
the delivery of essential services, the Industrial Commission could
be provided with the discretionary power to arbitrate on the
application of one of the parties.

What Mr Stevens was envisaging—

The Hon. P. Holloway interjecting:

The Hon. R.D. LAWSON: Well, thisis an integral part
of the system. What Mr Stevens envisaged was a power to
arbitrate in limited circumstances. Where the bill comesin,
of course, is at the end of this clause by providing for
conciliation in new subsection (4) and for arbitration in
subsections (5), (6) and (7). It is not limited to the sorts of
circumstances we see in the Queensland legidlation, but,
rather, the resolution by arbitration, which shows that this
government in this bill is endeavouring to undermine
completely the basis on which enterprise agreements are
entered into. | am not surprised. If one hearsthe minister on
theradio or in the public arena, he has been a constant critic
of enterprise bargaining. | am surprised to hear any Labor
minister go in with the vehemence that minister Wright does
to complain about enterprise agreements. He bitterly com-
plains about them; he does not like them; he wantsto get rid
of them. One way to get rid of them and undermine them
completely isto have them arbitrated.

The Hon. NICK XENOPHON: Arising out of brief
discussions | have had with my colleagues the Hons Mr
Cameron and Mr Gilfillan, | want to clarify something. Once
the parties enter into negotiations, is it not the case that the
requirements in paragraphs (a) to (h) inclusive need to be
complied with? That could potentially be to provide financia

statements in the course of such negotiations. For instance,
if an employer issaying, ‘| can’t afford to pay this, then the
employee's representative under paragraph (c) could say,
“You should disclose necessary and relevant information. It
is relevant because you have made assertions about your
position to pay.” Therefore, of necessity, that would lock the
employer into providing that information. | am not casting a
valued judgment on that. | am trying to understand the
process.

Thereis oneview that it may be that you can walk away
at that point. | would think that, once you sit down and say
you will negotiate, you need to comply with these things. |
acknowledge what the Hon. Gail Gago said; that is, it isa
codetotry to help facilitate these things. | am not taking issue
with that. Is it the case under paragraph (c) that, once you
have entered into negotiations, if the employer says, ‘| can’t
afford to pay because my businessisnot going well,” and the
employee’s representative does not believeit, therewould be
arequirement to providefinancial information as amatter of
course—because that is now in issue? The party simply
cannot say, ‘1 don’t want to provide that information; | now
step away fromit.” My reading isthat you cannot do that, but
| would be grateful to hear the view of the government and
of the Hon. Mr Lawson.

The Hon. P. HOLLOWAY: The provisions in para
graphs (a) to (h) do apply, in the context of Justice Munro’'s
decision to which | referred and which limits access to
information. Justice Munro said:

A party will not be required to produce documents where to do

so would be oppressive; or where the demand for a productionisa
“fishing expedition’ —

as we have sometimes seen with FOI applications—

inthe sensethat it is an endeavour not to obtain evidence to support
acase, but to discover whether thereisacase at all.

Another important comment by Justice Munro isasfollows:
Wherethe proper use of legal compulsion to produce documents

isinissue—

so where the proper use of compulsion to produce documents

isan issue—

the tribunal will need to carry out an exercise of judgment on the

particular factsin each case. That judgment requires a balance on the

one hand of the reasonableness of the burden imposed upon the

recipient and theinvasion of private rights with, on the other hand,

the publicinterest in the new administration of justice and ensuring

that all material relevant to the issues be available to the parties to
enable them to advance their respective cases.

However, it isopen to the partiesto say, ‘| no longer want to
negotiate an agreement.” We know that new subsections (5)
to (7) will be deleted. Clearly, we do not have the numbers
for that. As such, there will be no arbitration under the
provisions. If those things are knocked out—and it appears
the numbers are such that they will be—there will be no
arbitration under these provisions.

The Hon. NICK XENOPHON: | may be missing
something fundamental, but my understanding is that thisis
about acode. Once you enter into negotiations, you must do
all these things that must be done—not shifting your ground
capricioudly, adhering to negotiation procedures and disclos-
ing relevant and necessary information—

The Hon. T.G. Cameron: When you are negotiating.

The Hon. NICK XENOPHON: When you are negotiat-
ing.

The Hon. T.G. Cameron: You are not compelled to
negotiate.



Thursday 17 February 2005

LEGISLATIVE COUNCIL

1147

The Hon. NICK XENOPHON: But what if, as part of
that negotiation process, the employee says, ‘ Show us your
books', the employer says no and the matter then goesto the
commission interms of process? The commission does have
power to deal with thisand an application can be made. You
cannot then—

The Hon. T.G. Cameron interjecting:

The Hon. NICK XENOPHON: But if the commission
then says, * Yes, you should disclose thisinformation because
it is relevant and necessary’, can the employer say, ‘I'm
walking away fromthis’ Can the employer do that? Can the
employer say, ‘1 will not provide thisinformation.’?

The Hon. P. HOLLOWAY: My advice is that if they
walk away from the negotiation process, then, yes. Also, |
point out that the proposal in the hill is not open-ended.
Subsection (2)(c) of the proposed best endeavours bargaining
provision requires the disclosure of ‘relevant and necessary
information’, and Justice Munro’s decision guides the
interpretation of that. It must be relevant and necessary.

The Hon. IAN GILFILLAN: | haveregarded thisclause
initsorigina stateasaTrojan horse. In fact, it presentsasa
benign conciliation clause but, in fact, it isacamouflage for
an arbitration activity and, under the basis of an arbitration
activity, the details in subsection (2) are relevant because
there is no escape. Because subsections (5), (6) and (7) will
take out the arbitration aspect, this fear raised by the Hon.
Nick Xenophon just will not apply, because conciliation
cannot involve one arm being pushed up your back and
forced into a position. That is not negotiation; that is not
conciliation. As| say, initsoriginal terminology, it was very
much targeted towards arbitration, and that is why the
Democrats are moving the amendment to del ete subsections
(5), (6) and (7).

The Hon. NICK XENOPHON: | would loveto hear the
deputy leader’s learned view about this. Does he agree with
the government’s position: you enter into the negotiations,
one of the parties says, ‘ You ought to disclose this financial
information’ (whatever that may be), the party refuses, the
other party takes them to the commission and, at that stage,
the parties can walk away from it? If that is the case, that
solves my problems.

The Hon. R.D. LAWSON: | hope that my answer will
satisfy the Hon. Nick Xenophon. | do not agree with the
proposition that the government is putting forward that the
principles of discovery enunciated by Justice Munro are
relevant to thisissue. Memberswill understand that there are
certain obligationsin relation to the production of documents
inordinary civil litigation. That is one thing. Negotiating an
agreement is quite a different element entirely. What might
be regarded as relevant and necessary for the purposes of a
negotiation could includeinformation far beyond that which
would be ordinarily discoverable in litigation, because one
party can say, ‘I regard this as fundamental. | want to see
your books. That is the most necessary, relevant and vital
thing for me. In this particular negotiation we need to seeit.

They would be entitled to say, ‘If you are not going to
give it to me you are not actually using your best endeav-
ours” The compulsion inthe act isto produce the document.
Also, you could say, ‘You are not acting openly. There
might be questions such as, ‘What does ‘ openness’ mean?
They could say, ‘If you are open about this you would show
me the books. Okay, you are not going to show me the books,
you are not acting openly.” This act says that unlessyou are
acting openly you are not using your best endeavours.

The Hon. Nick Xenophon interjecting:

The Hon. R.D. LAWSON: Well, it may not be as easy
towalk away from it asthe honourable member suggests. At
the moment in enterprise bargai ning negotiations either party
can walk away. In this system that the government seeks to
introduce, if you get on the escalator of negotiationsyou are
obliged by certain ruleslaid down in thisact. You must state
these various things.

The Hon. NICK XENOPHON: Given the discussions
I have had with some of my colleagues previously, | would
like an opportunity to have a discussion with parliamentary
counsel.

The Hon. P. HOLLOWAY: | will movethat progressbe
reported. However, | would hope that, given that we have
spent so long on this bill, we can get on with this matter this
afternoon, because we have spent well over an hour on it.

Progress reported; committee to sit again.

[Sitting suspended from 12.59 to 2.15 p.m.]
ABORTIONS

A petition, signed by 170 residents of South Australia
concerning abortionsin South Australiaand praying that the
council will do al in its power to ensure that abortions in
South Austrdia continue to be safe, affordable, accessible and
legal, was presented by the Hon. Sandra Kanck.

Petition received.

PAPERS TABLED

The following papers were laid on the table:
By the Minister for Indusry and Trade (Hon. P
Holloway)—
Reports, 2003-04—
Flinders Medical Centre
Flinders Medical Centre—Financia and Statistical
Independent Living Centre
Leigh Creek Health Service Inc
Metropolitan Domiciliary Care
Northern and Far Western Regional Health Service
Penola War Memorial Hospital Inc
South East Regional Health Service Inc
The Women'’s and Children’s Hospital
The Women's and Children’s Hospital—Statistical and
Financia
Wakefield Health.

WORKCOVER

The Hon. P. HOLLOWAY (Minister for Industry and
Trade): | lay on the table a ministeria statement about
WorkCover made today by the Deputy Premier.

QUESTION TIME

BALANCED SCORECARD

The Hon. R.I. LUCAS (Leader of the Opposition): |
seek leave to make an explanation before asking the L eader
of the Government a question about government accounting
programs.

Leave granted.

The Hon. R.I. LUCAS: Yesterday, the Leader of the
Government issued a press statement and made a number of
public statements that were critical of agovernment program
called the Balanced Scorecard. The Leader of the Govern-
ment varioudy described it as ‘a pet project of the former
CEOQO’ and ‘not agovernment priority’, and hedescribed it as
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‘an in-house management system’. On ABC Radio he said
that it certainly was not a priority of the new incoming
government, and he went on to ask rhetoricaly, ‘Why wasit
spent [the money] in this way? In the Australian the
government is quoted as describing the Balanced Scorecard
as ‘a pop psychology, in-house management program’.

| refer the Leader of the Government to a copy of the
annual report 2002-2003 of his department when he was the
Minister for Primary Industries. | refer to one of the strategic
priorities of the department in the annual report that he
presented to the parliament. Under the heading Strategic
Priority, it states:

We manage for results. We manage our resources well. We

provide leadership. Our business processes are effective and
efficient.

The minister proudly indicated:

A balanced scorecard approach has been adopted for monitoring
operational areas. Some of the critical aspects measured on a
monthly basis are customer satisfaction, staff satisfaction, resource
utilisation, business plan implementation, opportunities available,
data input accuracy, as well as several financial aspects. Important
team and marketing strategies are also tracked against our annual
strategic business planning schedule.

Further on, the minister was proud to proclaim that one of his
targets for 2003-2004 was to devel op a balanced scorecard
for finance and business services within his own department.
| aso refer to a small selection from the South Australia
Police Corporate Business Plan 2002-2004, as follows:

SAPOL Strategic Management Servicesis developing abalanced
scorecard/performance management system. The scorecard approach
has the potential to act as a meaningful and concise, executive
management information recording system.
| aso refer to his colleague Dr Jane Lomax-Smith, the
Minister for Tourism, when she launched the South Aus-
tralian Tourism Plan 2003-08, where she proudly refersto the
use of the Balanced Scorecard to help guide the South
Australian Tourism Plan. | refer to the Energy SA Strategic
Plan which, again, proudly refersto the Balanced Scorecard
approach.

The Hon. J.F. Stefani interjecting:

The Hon. R.l. LUCAS: A niceown goal here, yes. | also
refer to the annual report of the Auditor-General from
2000-01. We are till looking at his other reports. The
Auditor-General himself says that the key performance
indicators were developed on the Balanced Scorecard
approach with the identification of core processeswhich link
resource management learning and other key processes at the
strategic level. Finadly, | wasinterested to have my attention
drawn to a major national conference which is being con-
ducted in the next week or so at the Royal on the Park hotel
in Brisbane, Queensland, on the subject of performance
measures for state governments.

| wasinterested to see that in the afternoon of thefirst day
under the heading ‘ Devel oping a performance measurement
strategy to drive service delivery in a shared service environ-
ment’ isaMr Davis Leach. Mr Davis Leach isamanager of
a shared services management group in the Department of
Primary Industries and Resources—one of the departments
reporting still to the minister and the Leader of the Govern-
ment. Mr Leach isone of the keynote speakers who will talk
about the Balanced Scorecard. Under the description in the
corporate blurb that has gone out to potential delegates, it
saysthat heisgoing to talk about many government agencies
that are now reaping the benefits of the cost savings associat-
ed with implementing a shared service environment within

key business functions. It continues, but | will not go through
all the details of the wonderful contribution Mr Leach will
provide to the del egates.

| understand the cost for each del egate at that conference
is between $2 800 and $4 500 just for attending. Straight after
Mr Leach speaksthereisachampagne roundtable discussion
‘assisted by freely flowing champagne’ and, as the blurb
states:

Thisisyour opportunity to reflect on what you have learnt during
the first day—
obviously from Mr Davis Leach and others—

You will be able to discuss concerns and establish new ideas and
strategies that you can take back to your government agencies.
Representatives from our leading speaker’s faculty will host the
roundtables.

My questions to the Leader of the Government on the
Balanced Scorecard are:

1. Isittruethat, when he wasthe minister responsible for
PIRSA, he and the department listed the Balanced Scorecard
as one of his strategic prioritiesin his annual report?

2. Given the references | have given to the South
Australia Police Corporate Business Plan, the South Aus-
tralian Tourism Plan and the Energy SA Strategic Plan, does
he now admit that many Rann government ministers,
departments and agencies have spent considerable sums of
money in implementing the Balanced Scorecard as ameans
of efficient and effective management of taxpayers re-
sources?

3. Is it true that an officer in one of the departments
reporting to him, from PIRSA, will be one of the keynote
speakers at a conference in Brisbane on the issue of the
Balanced Scorecard and related issues where the costs for
each individua delegate vary from $2 800 to $4 5007
Itisadisgrace.

The Hon. P. HOLLOWAY (Minister for Industry and
Trade): Whereas| listened to the leader in silence, | am sure
that | will not be given the same courtesy. The Leader of the
Opposition just does not get it. The Leader of the Opposition
has been defending the conduct of senior public servantswho
have acted in away that the Auditor-General of this states
describes as unlawful. That is what the Leader of the
Opposition and some of his colleagues in the lower house
have been doing—defending public servants who have
behaved in an unlawful way and who have breached financial
systems. | am happy for the opposition to do that because one
of the issues at the election, when it is held, will be the fact
that this opposition is backing conduct which isunlawful. In
relation to the Balanced Scorecard, it is a priority, but what
the Leader of the Opposition simply does not get—

Members interjecting:

The PRESIDENT: Order! Thereistoo much interjection.
Unfortunately, it is on both sides of the council. Interjections
when aminister is orderly trying to debate an issue or give
an answer are out of order. It is particularly disappointing
when they are coming from members of his own party, but
members of the opposition are breaching it to the fullest of
the breach.

The Hon. P. HOLLOWAY: Of course, the Baanced
Scorecard does have some merit, but the fact is that, when
PIRSA had it, it did not pay it out of the Crown Solicitor’'s
Trust Account; it did not put it away and record it as an
expense before the money was actually spent. That is the
point, but the Leader of the Opposition just does not get it.
My questions and statements relate to the use of the Crown
Solicitor’s Trust Account in away that the Auditor-General
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of this state has found to be unlawful. Members opposite and
their colleagues in the other house have been vigorously
defending the people responsible for those actions. Well, the
people will judge.

The other point in relation to the Balanced Scorecard
approach isthat the other matters| have raised publicly have
been not the introduction of the Balanced Scorecard but
rather how the money that was supposedly allocated to the
Balanced Scorecard was spent. The public will certainly
judge—

The Hon. T.G. Cameron interjecting:

The Hon. P. HOLLOWAY: Again, the Hon. Terry
Cameron does not get the point. That was paid for out of the
Crown Solicitor’'s Trust Account. If departments such as
PIRSA improve accounting standards, that should be a
priority—such a priority that it is paid for through the
ordinary operating accounts of the department. They should
not have to go and falsely secrete money into a Crown
Solicitor’s Trust Account described as an expense—even if
the money has not been spent—but that iswhat the Auditor-
General of thisstate hasfound. If itisapriority, it should be
paid for out of the ordinary operating accounts of the
department.

In relation to the Crown Salicitor’s Trust Account, we
know full well that, of something like $5.7 million from the
Attorney-Genera’s Department, only $2 million of it was
spent anyway, yet the people that the Leader of the Opposi-
tion defends are those described as being involved in
unlawful conduct by the Auditor-General of this state. They
are condoning that sort of behaviour. In fact, if, as those
officers claim, the money was being used for such noble
purposes, why wasiit that it still remained in the fund some
18 months after it wasfirst put there? Those are the questions
that need to be asked, and those are the questions | put on the
public record.

The Leader of the Opposition, in raising this, knows full
well that | cannot refer to what is on the public record in
relation to the committee of this council that is examining
these matters in detail, but | invite anyone to look at the
record and the comments that have been made. They will see
the emphasis of the comments | have made in relation to
those claims and the use and spending on that program
through the Crown Solicitor’'s Trust Account. It is not the
merits of the program per se: it iswhy the Crown Solicitor’'s
Trust Account was used and why those programs were given
ahigher priority than other programs.

The Hon. R.I. Lucas: It was one of your priorities?

The Hon. P. HOLLOWAY: It is the claim! Again, the
Leader of the Opposition does not get it. The claim has been
made by the officers who acted unlawfully, according to the
Auditor-General of this state, that they had to put money
away to avoid a carryover policy of the government.

Members interjecting:

The PRESIDENT: Order! | have a point of order made
by the Hon. Ms Gago that she cannot hear. It isnot apoint of
order but it is certainly afact, and it is because members are
acting in contravention of the standing orders. The Hon. Mr
Cameron is the lead offender, followed very closely by the
L eader of the Opposition.

The Hon. T.G. Cameron: | shall call a point of order
every time she interjects!

The PRESIDENT: Order! The Hon. Mr Cameron is
again breaching the standing orders and | ask him to desist.
We do not want to go through the process.

The Hon. P. HOLLOWAY: As | said, there was a
finding from the Auditor-General that certain unlawful
conduct took place in relation to the placement of money in
the Crown Solicitor’s Trust Account. What was the answer—

The Hon. R.I. Lucas: It'san own goal.

The Hon. P. HOLLOWAY: It isnot an own goal.

The Hon. R.I. Lucas interjecting:

The Hon. P. HOLLOWAY: What the Leader of the
Opposition finds uncomfortableis that the debate isturning,
and now thereis recognition of that. It does not matter what
happens in here, because out there in the big wide world
everyone knows that you are protecting people who indulge
inunlawful conduct. What you are doing is defending shonky
accounting practices and, when we go to the election in 12
months, everyone will know.

The Hon. J.S.L. DAWKINS: | rise on a point of order,
Mr President. The minister has been here long enough to
know that he should address his remarks through the chair.

An honourable member: And not point his finger.

The PRESIDENT: There is a point of order. Pointing
your finger is avery dangerous thing, and the minister must
desist from doing so.

The Hon. P. HOLLOWAY: | aso know there are
standing orders that require opposition membersto listenin
silence, but | have been here long enough to know that they
would never obey that standing order. But, never mind, | am
quite happy to spend the next hour talking about this if
members opposite want to useit. The point isthat | have been
highly critical of the conduct of certain public servants, which
the Auditor-General described as unlawful, inrelation to the
use of the Crown Solicitor’s Trust Account. Those officers
have claimed that they had to put money into the Crown
Solicitor’s Trust Account to avoid a carryover policy of
government and to preserve essential programs of govern-
ment. | think the words that have been used were ‘improve
services to the community and into the future’

The point has been made and has come out of this debate,
and | am quite happy for it to be covered in this place for as
long asthe chamber likes. Theinformation that has been used
here relates to the fact that these were used for mainstream
programs. In fact, a whole lot of money that went into that
account was not spent anywhere. In other words, the argu-
ments that have been used are patently false. That was the
point, and | am happy to go on making it.

The Hon. R.I. LUCAS: Was the Leader of the Govern-
ment not telling the truth when he told Matt Abraham and
David Bevan yesterday morning that the Balanced Scorecard
was not a priority of the new incoming government?

The Hon. P. HOLLOWAY: The point is that the
Balanced Scorecard should have gone through. The priorities
of the Attorney-General’s Department should have been
decided by the government, not by the former chief executive
or by the chief accountant, who did not tell anyone, particu-
larly Treasury, that they put money into the Crown Solicitor’s
Trust Account. It should have been a mainstream program.
We know that there was plenty of money within the Auditor-
Genera’s Department to fund some of these things. The
duplicity and secrecy isthereal issue here: the fact that they
tried to avoid scrutiny. The program itself isirrelevant. It is
up to government to decide the priorities, not the Chief
Executive.

The Hon. R.I. Lucas: You are the minister.

The Hon. P. HOLLOWAY: No, it was the Attorney-
Genera’s Department. We are talking about the Crown
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Salicitor’s Trust Account. | know the Leader of the Opposi-
tion wantsto avoid it; | know he wantsto twist it; and | know
hewantsto get away from it. But heisnot going to succeed.
Theissueisthe use of the Crown Solicitor’'s Trust Account.
The Hon. R.K. Sneath interjecting:
The PRESIDENT: Order! The Hon. Mr Sneath will come
to order.

COURT DELAYS

The Hon. R.D. LAWSON: | seek leave to make a brief
explanation before asking the Leader of the Government,
representing the Attorney-General, a question about court
delays.

Members interjecting:

The Hon. T.G. CAMERON: | rise on a point of order,
Mr President. | cannot hear the question because of the
interjections coming from somewhere down there.

The PRESIDENT: Order! The point of order is upheld.
Interjectionsare out of order. The Leader of the Government
should abide by the standing orders; they apply to everyone,
including ministers.

L eave granted.

The Hon. R.D. LAWSON: The 2004 annual report of the
Courts Administration Authority was tabled recently in this
place, and the contents of that report should be seen in the
context of thefollowing matters. In January thisyear Justice
Nyland released on bail aperson charged with murder, saying
that she could not guarantee atria in the Supreme Court on
that charge before 2006. The Productivity Commission
recently reported that the clearance rate of the South Aus-
tralian Supreme Court was only 66.7 per cent, by far the
lowest in Australia. Comparabl e figures are over 98 per cent
in four of the Australian states. The Australian Bureau of
Statistics last week released itslatest stetistics on the criminal
courts. It indicates that in South Australiain the 2003-04 year
the number of defendants finalised in the higher criminal
courts had falen from 1131 to 869, and the number of
defendants acquitted had risen to the highest percentage of
any mainland state, at 9.5 per cent.

In the report of the Courts Administration Authority
signed off by the Chief Justice of the Supreme Court, it is
reported under the heading ‘ Overview of judicia workload’
and the subheading ‘target standards and actual achieve-
ments' that in the criminal courts the target for cases
committed for trial and disposed of or tried within 180 days
of first arraignment is 80 per cent. That is the target. Under
the last year of the last administration this state achieved
46 per cent; the following year under this administration it
fell to 29 per cent; and last year it had fallento 17 per cent of
criminal cases which meet the target disposal rate. In the civil
jurisdiction, only 31 per cent of civil actions are disposed of
within one year of the commencement of proceedings. That
isagainst atarget of 60 per cent. Comparable figures were:
in 2001-02, 45 per cent; 42 per cent in 2003; and now down
to 31 per cent.

Under the heading concerning the backlog of caseswhich,
like the clearance rate, is one of the measures of efficiency
of acourt, the Chief Justice says:

The backlog figures again show that the Supreme Court is not
performing well against itstarget for disposalswithin six months of
lodgment. The[figure] of 71 per cent showsthat only about one-third
of the matters are disposed of in atimely manner.
| should say that the Chief Justice refers to the fact that a
criminal trial reform committeeis being established under the

chairmanship of Justice Duggan to work on some of these
issues. My questions are:

1. Isthe Attorney-General aware of the seriousdelaysin
our civil, criminal and magistrates courts?

2. When will the report of Justice Duggan’s committee
be delivered, and what role in that committee is the govern-
ment playing?

3. When the Chief Justice raised these issues with the
Attorney-Generd, was the Attorney-Generd reading from the
form guide?

The PRESIDENT: | do not think that offensive remarks,
eveninjest, especially when they have been repeated two or
three times, really uphold the dignity of the council.

POLICE COVER-UP

The Hon. A.J. REDFORD: | seek |leave to make a brief
explanation before asking the Leader of the Government,
representing the Minister for Police, aquestion about apolice
cover-up.

Leave granted.

The Hon. A.J. REDFORD: Before | start, on behalf of
the opposition | pass on our best wishes to the Hon. Terry
Roberts and wish him a speedy recovery. Last year, | was
approached by the wife of a police officer stationed at a
police station in northern South Australia. She told me—and
provided me with supporting documents—a story in which
her husband, who is a serving police officer, was stationed at
arandom breath test unit in northern South Australia. While
on duty, he observed another police officer—a detective—
approach the random breath test unit, stop the car, jump out
of the car and run into the bushes. The young constable
sought advice from a senior police officer, who attended at
the scene and telephoned the detective who had alighted from
the vehicle. The detective said that he was not going back to
the car and he was not going to the random breath test unit
because he did not want to.

Of more serious concern isthat on the following daysthe
young constable was subjected to quite a deal of criticism
from his fellow officers about what he had done at the
random breath test unit. Infact, it got so seriousthat the wife
of the constable, who was seven months pregnant at the time,
was reguested by SAPOL to leave her house and take up
residence in a motel because there had been threats that
explosives would be dropped through her bedroom window
and that her life was in danger.

Following that, her husband was transferred to another
police station and she sought explanations about why certain
events had happened and how the matter had been dealt with.
There were allegations that the detective concerned had two
gunswhen hewas entitled to only one, whichisdescribedin
a Police Complaints Authority report as ‘the throw-away
gun’; alegations of incidentsinvolving malicious damage to
property; and allegations by the constable’s wife that there
had been a cover-up—certainly in the fact that the detective
was not prosecuted.

She took up her complaint with the Police Complaints
Authority. | would remind members that the Police Com-
plaints Authority holds a very important constitutional role
in our community. It is his or her role to protect us all from
corrupt or inappropriate behaviour on the part of police
officersin this state. She raised anumber of issues. | will not
go through them all, but, in simpleterms, she was concerned
that no action had been taken against the detective for not
submitting himself to a random breath test and that this
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officer had two guns. She did not receive any adequate
explanation as to why—

The Hon. P. Holloway interjecting:

The Hon. A.J. REDFORD: | will cometo that. She did
not receive any explanation asto why she was put in a motel
overnight, and various other things. In June last year, she
received aletter from the Police Complaints Authority, which
I will summarise briefly because it is a lengthy letter. In
relation to the RBT incident, the Police Complaints Authority
said that because it had been investigated by police it was
‘not my responsibility to reinvestigate this matter’. He went
on to say that the entire situation arising from the random
breath testing station had been reported to the officer in
charge. He also said that it was not for him to examine the
internal investigation in relation to what occurred during that
incident.

Inrelationto the throw-away gun, hesaid that it had been
dealt with appropriately without any explanation asto exactly
how it had been dealt with. In relation to the safe-house
incident, he acknowledged that the constable had been
advised as to the basis upon which the safe-house incident
occurred, and acknowledged that she had been given no direct
briefing. However, he went on and said, ‘Having said that,
this entire incredible situation was addressed initialy by
superintendent X, and subsequently by SAPOL as an
organisation’, and then he made no reference as to how the
constable's wife should have been dealt with.

Further, in relation to the internal investigation branch,
again, he said that, because it had been carried out, it was not
within his jurisdiction. Indeed, the final page of his letter
states:

Given that my rolein respect to thisoveral complaint isto ensure
that none of the allegations made by the complainant have been
swept under the carpet or ignored by SAPOL, and is not one of
reinventing the wheel and carrying out an investigation into matters
aready investigated, it is clear to me that the complainant has not
raised with me asingleissue that SAPOL were not already aware of
and had actually done something about—

That does not say what was done, what was raised and the
level of investigation. After being appraised of these very
serious allegations, and after checking the documents to
ensure that these serious allegations had some veracity to
them, | then wrote to the Minister for Police. In my letter of
3 November | requested that the Minister for Police should
‘personaly read’ thismateria. Over theyears—and | am sure
that other memberswould agree with me—I have found that
the Police Complaints Authority generally backs up the
police. That is the impression | get. What the Minister for
Policedid wasto flick it onto the Attorney-General. That was
the last | heard of it, and that was 9 November. These are
very serious matters. In the light of that, my questions are:

1. Does the minister believe that the Police Complaints
Authority has adequately addressed my constituent’s
concerns?

2. Doesthe minister agreethat acomplaint that an officer
jumped out of a car before getting to an RBT is ‘not within
the responsibility of the Police Complaints Authority’?

3. Isthe minister of the view that it is not for the Police
Complaints Authority ‘to examinetheinterna investigation’ ?

4. Doestheminister agreethat it isasatisfactory answer
to alegations of police misconduct that the matters com-
plained of are ‘ matters that SAPOL were already aware' ?

5. Why hasthe minister sat on my correspondence, which
refers to very serious matters going to the heart of police

integrity, since 3 November, and why has the Attorney-
General sat on this matter since 9 November?

The Hon. P. HOLLOWAY (Minister for Industry and
Trade): It appears to me that, certainly, the honourable
member israising very serious allegationsthat effectively go
against the Police Complaints Authority. The honourable
member also appears to be suggesting that, because the
allegations are against that authority, the Minister for Police
had referred them to the Attorney-General’s Department. |
would have thought that was entirely appropriate behaviour
given the information that he has suggested here. | must say
that | think that anyone listening to the honourable member’'s
question would need alot more information before making
any judgment. However, given that the matter has been
referred on—certainly in my view appropriately—to the
Attorney-General and given the nature of the allegations
raised, | will refer that question to him and see what action
has been taken.

The Hon. A.J. REDFORD: As a supplementary question:
am | to understand from the minister’s response that it is
reasonable to expect, in the face of serious allegations of
police misconduct, that we will have to wait 12 weeks for a
response to those questions?

The Hon. P. HOLLOWAY: | would have thought that,
if serious allegations were made against not just police
misconduct—as | understood the question, the allegations
were against the Police Complaints Authority—then | would
have thought that it would require an extremely thorough
investigation indeed. So, | am not surprised that those matters
would take some time. The honourable member has made
serious alegations, and if he wants them properly treated that
will obviously take some time.

DIAMOND EXPLORATION

The Hon. R.K. SNEATH: | seek leave to make a brief
explanation before asking the Minister for Mineral Resources
Devel opment aquestion about diamond exploration in South
Australia.

L eave granted.

The Hon. R.K. SNEATH: On Tuesday, the minister
mentioned the Argyle Diamond Mine in an answer to a
question. The Argyle Diamond Minein Western Australiais
asignificant producer of diamonds and provides jobsfor local
communities as well as royalties and wealth for Western
Australia. My question is: does the minister have any
information on diamond exploration in South Australia?

The Hon. P. HOLLOWAY (Minister for Mineral
Resources Development)There is some very good news
about diamond exploration in South Australia. Last Friday,
Flinders Diamonds Limited commenced a drilling program
to test a series of kimberlite targets in the Eurelia area near
Orroroo in the Upper North of South Australia. Thisis part
of aprogram of drilling and trenching which will be under-
taken this February at various locations over Flinders
Diamonds Limited's Flinders Ranges Project. Over
70 kimberlite targets were recognised in the December
quarter of 2004, and the most promising and accessible of
these are being tested in the current program, which is
expected to test about 40 targets.

Targets are being tested in several widely spaced areas.
From north to south these include: Kanyaka, Boolcunda,
Moockra, Eurélia, Peterborough, Pitcairn, and Jamestown. If
kimberlites are proven in some of these areas, it will signifi-
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cantly increase the known size of the Flinders Ranges
Kimberlite Province. Many of thetargetswerefirst identified
by interpretation of South Australian government funded
regional airborne magnetic surveysand have been located on
the ground through detail ed ground magnetic surveys carried
out by Flinders Diamonds. Thisisfurther proof of the value
of the government’s geo-scientific data collection work that
| mentioned yesterday.

The drilling program, which commenced on Friday, is
aimed at testing those kimberlite targets thought to be
covered by soil and gravel of 5 metres or morethick. Targets
under lessthan 5 metres of cover will be tested by excavating
atrench. The trenching program is scheduled to commence
today and both programs are expected to be completed in
February. If kimberlites are located, a 20 kilogram sample of
each will be sent for micro-diamond determination. In the
December quarter of 2004, Flinders Diamonds Limited
discovered 11 new kimberlite dikesin the Eureliaarea, three
of which have since been found to be diamondiferous. As
aways, | wish Flinders Diamonds well in their exploration
work and hope that they are successful in their search for
diamonds in the near future.

AUDITOR GENERAL'S REPORT

The PRESIDENT: Just before we go on with question
time, | table the report of the Auditor-General, a report
pursuant to section 32 and 36 of the Public Finance and Audit
Act 1987, matters associated with the 2001-2002 proposal
concerning the establishment of an ambulance station at
McLaren Vale.

The Hon. R.I. LUCAS: | rise on a point of order, Mr
President. What is your ruling in relation to your normal
practicein terms of tabling reports from the Auditor-General
and, in particular, the reason for your decisionto do it during
the middle of question time?

The PRESIDENT: | have stopped the clock in respect of
this matter. It is a matter that was overlooked earlier in the
day. These reports have been tabled and distributed in the
other house, so | am taking the opportunity to do this now.
The Clerk is concerned that we would have a difference
between the procedures of members of the other place and
this place. | have stopped the clock to ensure that members’
access to question time is not jeopardised.

LAND, FREEHOLD

The Hon. CAROLINE SCHAEFER: | seek leave to
make abrief explanation before asking the minister represent-
ing the Minister for Environment and Conservation a
question on freeholding of land.

Leave granted.

The Hon. CAROLINE SCHAEFER: When this
government came to power, it made the mistake of attempting
to change the long-held practice of perpetua leasetitlein this
state without any understanding of what perpetual lease stood
for. As aresult of that, there was a select committee and a
series of recommendations in another place. With no great
pleasure, the holders of perpetual lease across the state
applied to freehold, given that the cost of doing anything
other than freeholding their property became prohibitive. As
part of the process, an appeals panel was formed, where
holders of perpetual |ease who were not satisfied with the cost
of freeholding could appeal to, as| recdll, aretired judge, two

nominees of the South Australian Farmers Federation and two
nominees of the Department of Environment and Heritage.

Since then | have received a number of complaints with
regard to the cost of freeholding, some of it in excess of
$12 000 to $13 000. One of my constituents has recently been
advised that there is a second round of appeals, but there is
very little funding to cover the activities of that panel. My
guestions are:

1. How many holders of perpetual |ease have appealed
against their costs or against the process?

2. How much funding has been allocated for the appeals
process and how much of it isleft?

3. Why is the process not transparent?

4. What proportion of perpetual lease titles have been
transferred to freehold since the process began?

The Hon. P. HOLLOWAY (Minister for Industry and
Trade): | will refer those questions to my colleague the
Minister for Environment and Conservation and bring back

areply.
CHRISTIE CREEK

The Hon. SANDRA KANCK: | seek leave to make an
explanation before asking the Minister for Industry and
Trade, representing the Minister for Environment and
Conservation, a question concerning erosion of the bed and
bank of Christie Creek on the seaside of the Southern
Expressway.

Leave granted.

The Hon. SANDRA KANCK: Mr Rex Manson has been
in contact with my office regarding damage to Christie Creek
and the danger that poses to the Port Noarlunga reef as a
consequence of the increase in silt washing out to sea.
Christie Creek runs from the Southern Mount L ofty Ranges
through Morphett Vale and Lonsdale before emptying into
the seaat Christies Beach. Asaconsegquence of the construc-
tion of the Southern Expressway, the bank of the creek under
the expressway was damaged, leading to increased erosion
of the bank and bed of the creek.

The Friends of Living Christie Creek, of which Mr
Manson isamember, has been |obbying both local and state
government since 2001 to remediate the damage that has
occurred. In 2002 the group appeared before the Environ-
ment, Resources and Development Committee on this matter.
Subseguently a reno mattress and gabion were installed on
the north bank of the creek. The damage to the bank and bed
at Christie Creek now extends some 400 metres downstream
from the bridge over the Southern Expressway. My questions
are:

1. Has the minister been made aware of the damage to
Christie Creek?

2. Isthe minister aware of the current coastal study being
conducted by the CSIRO and the fact that study hasidentified
high sediment flows out of Christie Creek?

3. What action has the minister taken to prevent further silt
from Christie Creek damaging the surrounding coast,
including Port Noarlunga reef and, as one of his fellow
ministers accepted responsibility for the local erosion on 5
August 2003, is the government going to remediate and
stabilise the area downstream? If not, why not?

The Hon. P. HOLLOWAY (Minister for Industry and
Trade): | will refer those questions to my colleague the
Minister for Environment and Conservation. | am sure that,
because of the proximity of that areato his electorate, he will
provide avery informed answer. | will bring back aresponse.
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GAMBLERS REHABILITATION FUND

The Hon. NICK XENOPHON: | seek leave to make a
brief explanation before asking the Minister for Industry and
Trade, representing the Minister for Families and Communi-
ties, questions about the Gamblers Rehabilitation Fund.

Leave granted.

The Hon. NICK XENOPHON: Last year, as a direct
consequence of support from the opposition and my fellow
crossbenchers during the committee stage of the Gaming
Machines (Miscellaneous) Amendment Bill 2004, the
Gamblers Rehabilitation Fund received avirtual doubling of
taxpayer funding of an additional $2 million a year. This
increased funding reflected the urgent need to improve
woefully funded gamblers rehabilitation servicesin this state.
The commitment of the government was restated in amedia
release by the Premier on 1 February 2005 where the Premier
said, amongst other things:

From today, the state government’s extra $2 million payment to
the Gamblers Rehabilitation Fund kicksin.

Further, the government undertook that the additional funding
would be pro rata for the current financial year—as |
understand it, an additional $850 000—until 30 June 2005.
However, | have been shocked by information that my office
has received as recently as this morning that, despite the
Premier's statement of 1 February 2005, it appears no
additional funds have been provided and that those at the
front line dealing with gambling counselling—namely, the
Break Even network—have not even been consulted about
thisincreased funding, and waiting listsfor those in desperate
need of help have not been reduced.

One servicethat | spoketo last week reported no change
from last year's waiting list of four to six weeks. | aso
understand that the agenda for next Tuesday’s Gamblers
Rehabilitation Fund committee meeting, which is the
committee responsible for supervising and allocating funding,
does not even have the issue of increased funding that has
been trumpeted by the government on its agenda. My
guestions to the minister are:

1. What advice or discussions have taken place between
the government and the Break Even service providersaswell
asthe Gamblers Rehabilitation Fund committee on increased
funding, particularly for the funding that the Premier sayshas
‘kicked in’ since 1 February? Isit not the case that there has
been no consultation, or virtually no consultation, or discus-
sions about this funding, which raises serious questions about
the accuracy of the Premier’s statement of 1 February?

2. What strategies are in place to alocate additional
funding for this and the next financial year?Isit not the case
that there have been no discussions, or virtually no discus-
sions, about this funding, which also raises serious questions
about the accuracy of that statement?

3. Canthe minister confirm that, for the GRF committee
meeting next Tuesday, nothing has been put on the agenda for
increased funding or to deal with such funds?

4. Will the minister provide an assurance that the entire
additional pro rata funding of some $850 000 will be spent
this financial year to reduce waiting lists and enhance
services for problem gamblers? Further, how will this
additional sum be allocated?

5. What consideration will be given to the highly regarded
Flinders Medical Centre program of the Anxiety Disorders
Unit being expanded to the northern suburbs of Adelaide,

particularly Elizabeth and Salisbury, including the inpatient
program for severe problem gamblers?

6. What plans are there to ensure continuity of services
and certainty for current rehabilitation services beyond
30 June 2005?

7. Does the minister acknowledge that the Premier's
statement of 1 February, given the information now obtained,
means that the Premier was suffering from a case of prema-
ture exaltation?

The Hon. P. HOLLOWAY (Minister for Industry and
Trade): | will refer the question to my colleague the minister
responsible for gambling and bring back a response.

WATER SUPPLY, GLENDAMBO

The Hon. T.J. STEPHENS:| seek |eaveto make abrief
explanation before asking the Leader of the Government,
representing the Minister for Federal/State Relations,
questions about Glendambo.

L eave granted.

The Hon. T.J. STEPHENS:Members, by now, arewell
aware of the Glendambo water situation. | have beenissuing
apositive outcome for the people of Glendambo for anumber
of months and, at best, | have received from the minister a
half-hearted commitment to do something as soon as
possible.

The Hon. J.S.L. Dawkins: Which minister was that?

The Hon. T.J. STEPHENS: Actualy it has been a
number of ministers. | was most recently informed that the
working party looking at this issue was going to report by
Christmas 2004. | can inform the council that, asfar as| can
ascertain, there has been no report handed down or any
resolution for the people of Glendambo. My questions are:

1. When will the minister get serious about fixing this
water problem?

2. Why, asasupposedly independent member of cabinet,
does he engage in the Labor Party’s practice of doing
anything but answering the question and relying on apending
report?

3. Hasthisminister, or any other member of the cabinet,
ever tried to quench their thirst with a pending report?

The Hon. P. HOLLOWAY (Minister for Industry and
Trade): The question of the water supply at Glendambo—or,
indeed, in much of this state—isavery seriousissue because,
sadly; we do not have agreat deal of water availablein much
of our state. No-one knows better than | do, as Minister for
Mineral Resources Devel opment, the implications of the lack
of water resourcesin this state to development in the region.

| answered a question the other day from the Hon. Sandra
Kanck on the use of water in relation to Western Mining,
because there was a major feasibility study going on in
relation to the expansion of aminein which water wasabig
issue. Onewould aso imagine that, with al the satellite areas
around there, whatever solution is ultimately devised will
possibly provide a long-term solution to water in that area.
In relation to the specifics of the Glendambo situation, | will
refer that to the minister who has responsibility for that area
and bring back areply.

TRADE FORUMS

The Hon. J. GAZZOLA: | seek leave to make a brief
explanation before asking the Minister for Industry and Trade
aquestion on trade forums.

L eave granted.
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The Hon. J. GAZZOLA: Export growth isarguably the
single most important driver of future economic prosperity
for South Australia. This view has been expressed by the
Economic Development Board in its report on South
Australia's economy, and it is a view that is strongly
endorsed by the South Australian government. A number of
trade forums have been held by the government to assist
current and upcoming exporters. What plans does the minister
have with regard to trade forums?

The Hon. P. HOLLOWAY (Minister for Industry and
Trade): | thank the honourable member for his question. It
isclear that we cannot ever be complacent. South Australia's
small population and limited economic base means that our
access to international markets is critical to wealth genera-
tion. To continue to expand our economy it is essential that
wefocus beyond our local marketsto increasingly move our
products both interstate and overseas. As a small state our
very future relies upon increased export capability.

The necessity of export growth isaconcept that should be
embraced by all South Australians, because the benefits of
exports are not solely in greater export dollars, job creation
and domestic business growth, athough these are important
enough in themselves. There are other significant spin-offs
in the form of higher levels of pay, increased profits, better
trained staff, greater expenditure on research and devel op-
ment and improved business performance. | firmly believe
that export growth will be best achieved with the government
working in partnership with the community and business.

In the past, much of the state’sinput into commonwealth
market access negotiations was based on ad hoc intelligence
from companies. The state government’s trade forums have
become a mechanism by which local companies are able to
voice their concerns on trade-related issues directly to the
government as well as other key state and commonwesalth
bodiesrelated to trade. The trade forumswe have held inthe
past have without doubt given the government a better
understanding of localised trade issues. They provide the
government with a much more robust basis for developing
and implementing its trade policy agenda and they comple-
ment other work in the trade policy area such as the develop-
ment and implementation of a state export strategy.

There are anumber of organisations that are responsible
for assisting exporters within South Australia. Asthe Minister
for Industry and Trade, | am committed to a cooperative
approach to building our exports—we need to work with each
other at both industry and government levels. Amongst other
things, the results of these forumswill feed directly into the
government’s efforts to influence commonwealth trade
policy. We envisage that, asaresult of the feedback received
through the forums, the state government’s lobbying of the
commonwealth on market accessissueswill be more closely
aligned with the problems and needs identified by business.

The forums will aso be crucia for communicating the
government’s position on trade policy mattersto industry and
to inform participants of developmentsin the areaaswell as
programs and eventswhich are of interest. First and foremost,
forums are about discovering concerns from those intending
to export or who are aready exporting. They are about
answering questions and providing advice to help companies
win export sales. Alwaysin attendance are officers from the
Department of Trade and Economic Development who are
on hand to answer queries and follow up on any matters that
arise. Topics for discussion can range from the activities
within the World Trade Organisation and issues to do with
free trade agreements, such as those with the United States,

Singapore, Thailand, Malaysia, ASEAN or Japan, to issues
surrounding (or the proposed ones, of course, in the latter
three cases) transport, logistics and local impediments to
exporting.

So far, the government has held trade forums in Mount
Gambier, Adelaide, Port Lincoln, the Riverland and one with
acreativeindustriesfocusin Adelaide. The forthcoming trade
forum on Yorke Peninsulawill be held on 23 March and will
be quite different from the other trade forums we have held,
due to the unique geography of that region that impactson its
trade activities. The Yorke Regional Development Board is
helping to organise the meeting. The Yorke Regional
Development Board supports the Yorke region, which isthe
area surrounded by the sea, with Spencer Gulf on the west
side, Investigator Strait on the south side, Gulf St Vincent on
the east side and, in the north, Port Wakefield to Port
Broughton.

Encompassing an area of approximately 11 900 square
kilometres, the Yorke region is centred around several
agricultural business centres, including Balaklava, Maitland,
Minlaton, Yorketown, Port Broughton, Owen, Snowtown,
Mallaa Two Wellsand Lewiston. The Yorke region (which
we are considering in this program) coversthelocal govern-
ment areas of the district councils of BarungaWest, Mallala,
Yorke Peninsula Copper Coast, and the Wakefield Regional
Council.

Thetalking trade forum in the Yorke region will focuson
the key agriculture sectors (such as grain, vegetables and
livestock) and extractor sectors (such aslimestone, dolomite
gypsum and sand) in the region. | would imagine that there
will aso be issues surrounding bulk grain transport, the
agquaculture industry and the tourism sector. The program will
also involve site visits to businesses in these targets sectors,
and from this we will obtain a deeper appreciation of the
trade issues that the Yorke region faces. After the Yorke
Peninsula forum, it is our intention to hold a forum in
Adelaide, with afocus on the services sector. | believe these
forums are away of fostering our growing reputation in the
global economy asan internationally renowned supplier and
exporter to theworld. I look forward to personally visiting the
Yorke Peninsularegion on 23 March.

ADOPTION

The Hon. KATE REYNOLDS: | seek leave to make a
brief explanation before asking the Minister for Industry and
Trade, representing the Minister for Families and Communi-
ties, a question about changes to adoption services.

Leave granted.

The Hon. KATE REYNOLDS: Inrecent weeks, | have
asked the minister anumber of questions about the govern-
ment’s decision to ‘in-source’ overseas adoption and post-
adoption support services. Specifically, | have asked ques-
tions (which the minister has not yet answered) about the
justification for this decision. | have read and consulted
widely, and | have been contacted by many parents. However,
| still cannot find reasons or recommendations from any of
the reviews which have been conducted which suggest or
imply that the AACAA should not continue as the contracted
provider of these services.

Along with the member for Heysen, | attended and spoke
at therally of parents which was held today on the steps of
Parliament House, and | listened to many parents outline their
concerns in relation to both the government’s decision and
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the way in which it went about implementing that decision.
In fact, one parent said:

To base agovernment decision on figuresthat are spurious, and

allegations (or notifications) that are unsubstantiated, isirresponsible.
To present this process to the public as evidence of a balanced,
consultative approach to governanceisinsulting, condescending and
untruthful.
When he addressed therally, the minister refused to guaran-
tee the same range of services if he does de-fund AACAA
and if the government agency AFIS is left as the sole
assessment, placement and support agency. Parents who have
contacted the minister directly have said that he has not
offered them any explanation for hisdecision. So, we are al
left wondering, with increasing frustration and scepticism:
what is the real reason for this decision?

At amedia conference after the rally, the minister made
anumber of claims about AACAA which, to the best of my
knowledge, are not raised in any of the reviews, the latest of
which was completed just afew months ago. | have also been
told that AFIS staff have been instructed to not deal with
AACAA staff during the transition period. So, my questions
to the minister are:

1. Did any of the reviews commissioned by this govern-
ment recommend that AACAA not proceed with overseas
adoption and post-adoption services?

2. Did any of the reviews commissioned by this govern-
ment recommend that AFIS be the provider of overseas
adoption and post-adoption services?

3. Did any staff within AFIS or Community Youth and
Family Services recommend that AFIS be the provider of
overseas adoption and post-adoption services?

4. If so, what was the basis of the recommendation, when
was it made and by whom?

5. If not, what isthe basis of the minister’s decision that
AFIS be the provider of those services?

6. What will be the increased cost to government if the
minister proceeds with insourcing the services?

7. Will the minister guarantee that AFISwill provide, at
minimum, the same level of services as AACAA has
provided at, | believe, $43 000 per annum, including after
hours support and information services?

8. Will the minister agree to provide me with a confiden-
tial briefing so that he can provide evidence of the claims he
made to the media today?

The Hon. P. HOLLOWAY: | will make sure the
Minister for Families and Communitiesis made aware of the
reguest the honourable member madein thelatter part of the
question. | will ensure she gets a response.

GOVERNMENT EXPENDITURE

The Hon. J.F. STEFANI: | seek leave to make a brief
explanation before asking the Minister for Industry and
Trade, representing the Premier, a question about the senior
executive expenses employed by the state government.

Leave granted.

The Hon. J.F. STEFANI: During the last election
campaign the Premier and Treasurer made much of the
expenditure that had been incurred by the ‘fat cats' employed
by the government. The Premier and Treasurer both promised
to adopt a new approach to public accountability and
introduce drastic measures and controls to ensure that all
public money spent by senior public servants would be
properly justified. The Premier and Treasurer a so promised
that there would be adramatic review on how public money

was spent on consultancies. In view of the recent revelations
of the expenditure of public money on the balanced score
card program for the hire of consultants and the cost of
accommodation for senior public servantsat aluxury six star
hotel, my questions are:

1. Will the Premier direct each of his ministersto make
public al accommodation and travel expenditure from
1 January 2004 to 31 December 2004 incurred by senior
public servants employed by each of the government
departments when travelling interstate and overseas?

2. Will the Premier direct each of his ministers to make
public the total cost incurred by the Labor government on
consultants employed during the above mentioned period?

3. Will the Premier obtain and make public full details of
all travel and accommodation costs incurred by the political
advisers employed by the Labor government in each of the
ministerial portfolio areas for the period 1 January 2004 to
31 December 20047

The Hon. P. HOLLOWAY (Minister for Industry and
Trade): | will refer that question to the minister and bring
back areply.

BILLS, HOUSES OF PARLIAMENT

The PRESIDENT: Before we bring on business of the
day, the Hon. Mr Lucas raised a matter with me yesterday
during the proceedings of the council. | undertook to make
a considered response to the matters raised with me. | think
we are basically very close to what the facts of the matter
were. | am advised that in this council yesterday the Hon.
Mr Lucas questioned the introduction of the National
Electricity (South Australia) (New National Electricity Laws)
Amendment Bill by the Minister of Industry and Trade when
anidentical bill is set down on the Notice Papenof the House
of Assembly at the second reading stage.

The two houses are quite distinct institutions and each is
the master of its own destiny—and | think we all should
remember that. Should the Legidative Council pass this
legidlation and it is referred to the House of Assembly, it
would be for the Assembly to determine whether it would
proceed with the legidation before it or, accordingly,
withdraw the House of Assembly hill. Obviously, only one
of these identical bills can be enacted by the parliament.
However, if the Legislative Council’s bill had passed the
second reading in the council and the House of Assembly hill
was to pass that house and be transmitted to the Legidlative
Council, I would be forced to rule in accordance with
standing order 124, which provides:

No question shall be proposed which isthe samein substance as
any question or amendment which during the same session has been
resolved in the affirmative or negative, unless the resolution of the

council on such question or amendment shall have been first read
and rescinded. This standing order shall not be suspended.

Should the House of Assembly bill be amended or, for that
matter, the Legidative Council amend its bill prior to
transmission to the other house, it may be that the bill is not
‘substantially the same’ as the other house's bill. An entire
bill isregarded as one question which is not settled until itis
passed. Advice on a previous matter before this council
warned:
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... the Presiding Officer of the second house would need to be

careful in ruling whether or not it was in order to discuss the bill
brought from the first house on the ground that it was substantially
the same as one aready passed in the same session by his own
house. . .
Therefore, at thisstage | cannot determine whether the same
rulewill apply until this council isfaced with having passed
the bill now beforeit and isthen in receipt of the legislation
from the House of Assembly. | warn the minister that he
should be careful in proceeding to a stage where a situation
could arise and the ‘same question’ would apply, which
would result in possible loss of the legidation. The introduc-
tion of the same hill in each house should not be used as a
mechanism to allow debate to be conducted simultaneously
in both houses.

MINISTER’'S REMARKS

The Hon. R.I. LUCAS (Leader of the Opposition): |
seek leave to make a persona explanation.

Leave granted.

The Hon. R.I. LUCAS: | claim to have been misrepre-
sented by the Leader of the Government, both in this place
and publicly. The Leader of the Government yesterday issued
a press release headed ‘Opposition defends improper
accounting practices . The Leader of the Government made
anumber of statements publicly. | understand that, should |
have been alitigious and sensitive person, | may well have
been able to take action against the leader but, in my 20
years-plus, | have not yet resorted to that means of funding
extensions to my home.

The Leader of the Government has again made those
statements in the council today. | place on the public record
that | have not ever and would not ever support unlawful acts
or the breaking of the law by anyone, including public
servants or ministers such as the Attorney-Genera. |
conclude by saying to the Leader of the Government that if
at any place he can put on the public record that | havein any
way indicated that | support the breaking of the law by any
public servant, or anyone else, | challenge him to do so.

Members interjecting:

The PRESIDENT: Order! The personal explanation has
been concluded; it is not open to debate.

CRIMINAL LAW CONSOLIDATION (CRIMINAL
NEGLECT) AMENDMENT BILL

Adjourned debate on the question:
That this bill be now read a second time,

which the Hon. R.D. Lawson had moved to amend by leaving
out all words after ‘ That’ and inserting the words:

the bill be withdrawn and referred to the Legisative Review
Committee for its report and recommendations.

(Continued from 15 February. Page 1035.)

The Hon. T.G. CAMERON: | wish to make a brief
contribution in relation to this bill. This bill was introduced
by the government in response to the Macaskill casein 2003.
The hill seeks to create a new offence of criminal neglect,
whereby a carer of a child or a vulnerable adult can be
charged if the person for whom they careiskilled or serioudy

harmed as aresult of acriminal act whilst they werein care.
| understand that there is a motion to refer this bill to the
Legislative Review Committee by the Hon. Robert Lawson,
but I am not absolutely convinced that that is the way to go.

In the Macaskill case a baby died of non-accidenta
injuries whilst in the care of the baby’s parents. Whilst the
mother was charged there was conflicting and unreliable
testimony, and no conclusive evidence asto who had caused
theinjuries. She was subsequently acquitted, though the court
found that either the mother or the father must have been the
killer. That does not result in a conviction, unfortunately. We
have a case where there is at least one guilty party, perhaps
two, yet the law cannot secure a conviction against either.
Thebill insertsanew division in the Criminal Law Consoli-
dation Act 1935, which division creates an offence of
criminal neglect.

Criminal neglect, as| am advised (not being alawyer), is
defined as a person breaching aduty of careto avictim, that
is, they are a parent/guardian or had assumed responsibility
for the victim’'s care and failed to prevent serious harm or
death to the victim. The victim must be 16 or be significantly
impaired in protecting themselves through mental or physical
disability. As| understand it, the defendant will be guilty if
they were or should have been aware of an appreciable risk
of serious harm to the victim by the unlawful act, and that
they failed to take steps that could reasonably have been
expected to protect the victim, and that failure was so
neglectful that it warrants punishment.

Again, | am not alawyer but we have atiered responsibili-
ty there. Basically, a person must be guilty of each count. |
understand that the opposition has raised a number of
concernsabout thisbill, and indicated that it wantsto send it
off to the L egislative Review Committee. My usual position
isto support mattersrather than make amistake in this place.
If we send it off to the Legislative Review Committeeit will
be back in three or four weeks and we can deal withitina
different light. However, before making adecision to do that,
| would just like to listen to the debate.

The Hon. P. HOLLOWAY (Minister for Industry and
Trade): | thank those members who have indicated support
for this bill, and | thank other members for their contribu-
tions. Contrary to what the Hon. Mr Lawson says, thishill is
origind. The Attorney-Genera had developed the first
consultation draft by early March 2003, ayear beforethe UK
bill was introduced in March 2004. The first round of
consultation on the Attorney’s bill began in early July 2003
and, in hisletter circulating the draft bill, the Attorney drew
attention to the UK Law Commission’s consultative report
entitled ‘ Children—Their Non-Accidental Death or Serious
Injury Criminal Trials' published in April 2003 which, asit
happened, mirrored many of the concepts in this govern-
ment’s draft bill.

When the UK bill was introduced in March 2004 it was
examined closely with aview to improving our bill. This bill
has been a long time coming because such care has been
taken over it. It is about difficult cases where two or more
peopl e had the exclusive opportunity to kill or maim achild
or a vulnerable adult in their care and where that shared
opportunity can shield each suspect from criminal liability.
Any change to the law requires a fine balance between the
presumption of innocence for each of the accused and the
public interest in holding one or both of them criminally
liable to the extent that they were responsible for what
happened. At present, the balance is tipped too far one way
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and can allow both to escape crimind liability altogether. The
right balance can be achieved only by alaw constructed with
great attention to technical legal detail. That is why the
government has consulted widely—indeed, nationwide—with
expertsin the criminal law in drafting this bill.

During that consultation, the need to protect the rights of
people accused of crime was continually asserted, and the bill
carefully drafted to preserve those rights. Indeed, not only
members of and consultants to the Model Criminal Code
Officers Committee but some of the directors of public
prosecutions analysed the hill critically from a defendant’s
as well as a prosecution perspective. As mentioned in the
other place, it is not true that the Law Society was not
consulted on the bill. It was included in each round of
consultation. The Law Society and the Bar Association were
each invited to comment on the first draft of the bill in July
2003. They did not respond.

The next version of the bill came about after the wide
consultation | have aready spoken about, and comments were
invited on it in July 2004. Three committees of the Law
Society considered that version: the Crimina Law Commit-
tee, the Family Law Committee, and the Children and the
Law Committee. The perspective of each committee is
different. Although most other commentators welcomed the
bill—and if they had criticisms expressed them construc-
tively—the Law Society’s views could not be characterised
in this way. However, the Attorney-General took them into
account when preparing the bill that we now have before us.
| point out that the Law Society’s letter concerned a draft of
thebill that has since been superseded by the current bill. The
Law Society, although invited, has provided no further
comment on the bill as introduced.

The Attorney-Generd gave adetailed responseto the Law
Society’s criticisms of the superseded version of the bill in
the other place, which | will recap for the benefit of the
council. The Law Society’s | etter expressed many fears and
concerns, most of them unfounded. The main objections to
the bill appear to be from the Law Society’s Criminal Law
Committee, a group of criminal defence lawyers whose
clients, some might think, would naturally oppose the closure
of thislegal loophole. A more balanced view was put by the
then president of the Law Society, David Howard, in his
articlein The Advertiseof 17 July 2004 entitled ‘ Bill takes
scot-free out of the equation’. Thearticle dealt carefully with
dl thelega principles affected by this bill and contained none
of the misunderstandings in the Law Society’s subsequent
letter. Mr Howard said:

Theintention isto prevent avoidance of responsibility and absurd
results in the case of (mainly) domestic violence to children and
vulnerable adults. It is a challenging new concept. There will be
plifhferi ng views about this new devel opment of duties of care. | think
it has merit.

I will respond now to some of the points raised by the Law
Saciety. Time does not permit me to answer all 38 of them,
other than to say that they were all carefully considered in
finalising the revised hill. The bill does not, as the Law
Society asserts, encourage the criminalisation of innocent
people. The bill saysthat carers who fail to take reasonable
steps available to them in the circumstances to protect the
child or vulnerable adult in their care from harm in certain
circumstances are not innocent and may be guilty of the
offence of criminal neglect. If each of two suspects owed a
duty of care to the victim and each can be shown to have
failed to take steps to protect the victim when he or she

should have been aware that the victim was at an appreciable
risk of harm, each one is a perpetrator of this new offence.

Of course, one of them must have done the unlawful act
that killed or harmed the victim, but thislaw isnot concerned
with that. It allows each of these people to be convicted of a
new offencethat is different from the offence of committing
theunlawful act itself. Noinjusticeis done to the suspect who
did not commit the unlawful act if the elements of the offence
of criminal neglect are established beyond reasonabl e doubt
against him or her. No injusticeis done to the person who did
commit the unlawful act. There is no criminalisation of
innocent people. Thereis no shifting of any onus of proof.

The Attorney accepted the Law Society’s point that the
bill should contain a definition of serious harm, and the
government amended the bill in the other place accordingly.
The definition is drawn in the same terms as the definition
passed by thishouse in the Statutes Amendment and Repeal
(Aggravated Offences) Bill 2003. But the Law Society, and
of course the Hon. Mr Lawson, says the concept of serious
harm should not include psychological harm and that it
should berestricted to physical harm. The government’sview
isthat a person who allows another to inflict serious psycho-
logical harm on achild or avulnerable adult in hisor her care
should beasliableto acharge of criminal neglect asonewho
allowstheinfliction of physical harm.

The Hon. Mr Lawson notesthat the Privy Council in Chan
Fook 1994 determined that ‘ actual bodily harm’ is capable of
including psychiatric illness, even where no physical injury
is inflicted on the victim, but that it did not include mere
emotions such asfear, distress, panic or hysterical or nervous
conditions. He then goes on to suggest that there is some
doubt about whether this interpretation should be applied to
thisbill and saysit ‘ requires an examination by aparliamen-
tary committee'. | find this hard to fathom. Chan Fook was
approved and applied by the House of Lordsin R v Ireland
and R v Burstow in 1998.

Thedecisionin Ireland and Burstow has been accepted as
thelaw by Australian courts. In that case, a stalker who made
persistent silent telephone callsto the victim was found guilty
of causing grievous bodily harm because his actions caused
the victim severe clinical depression. Applying Ireland and
Burstow to this bill means that the offence of criminal
neglect, which covers not only death but also serious harm,
will include cases where the victim suffers a serious psychiat-
ric illness. The prosecution will have to establish this, and
that it results from an unlawful act. Any criminal court in
Australiawould interpret the bill in thisway. We do not need
the Legislative Review Committee to tell us this.

The main opposition to the bill from the Law Society was
to its creating an offence of criminal negligence, or to the way
it expresses the elements of criminal negligence, or both. |
mentioned in introducing the bill that criminal negligenceis
not anew concept and that it already has a place in our law
in other serious offences. Indeed, this parliament has just
enacted anew offence of crimina negligencein the Criminal
Law Consolidation (Intoxication) Amendment Act 2004.

The way this bill describes crimina negligence in
proposed sections 14(1)(c) and 14(1)(d) precisely mirrorsthe
High Court’stest for criminal negligence, asdid the offence
in the act about intoxication. The Law Society may not be
alonein being confused about that test, or in thinking the test
cumbersome, but nonetheless that test must be used in this
bill because it comes from the highest authority. The
government does not accept the criticism that the bill
encourages police not to investigate properly areport that a
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child has died or been seriously harmed in apparently non-
accidental circumstances. | nadequate investigation would, of
course, jeopardise the prosecution case for intentional harm
or death, but it would also lessen the chances of conviction
for crimina neglect. It istruethat the elements of that offence
arenot easy to establish. That cannot be helped. Thisbill does
not set out to make things easier to prove.

The government does not accept the criticism that the bill
will encourage the prosecution to present aweak case. The
prosecution has no interest in doing this. If it can establish
guilt of the primary charge, it will attempt to do so. That a
lesser charge is available does not influence the prosecution
to present aweak case on the higher charge. If that were the
case, we would have very few murder trials.

The Law Society says that the legislation may create an
incentive to lie as much asit creates an incentive to tell the
truth. That isnot so. Theincentiveto lieisaways present in
these kinds of cases, particularly when the relationship
between the two suspectsisfragile or transitory, and always
presents practical problemsfor prosecutorsin plea negotia-
tions. But thislaw does not set out to help prosecutorsin their
difficult task of deciding which witnessisthe more credible
or of deciding whether to give immunity from prosecution.
Instead, the bill gives prosecutorsan aternative lesser charge
in cases in which, otherwise, the only possible charge is
murder or manslaughter or an offence of causing serious
harm. In so doing, the bill may encourage suspects to break
their silence. That the silence may be a guilty silence is
something prosecutors must always be alert to, and this law
will not change that. The point is that the bill gives an
incentive to tell the truth that was not there before.

The Law Society saysthat theterm ‘guardian’ isnot, and
should be, defined, because it has ‘ numerous meaning[s] in
the community, [and] has different meanings in different
communities, particularly the Aboriginal community’. This
is not a valid criticism. The bill attaches a duty of care to
parents or guardians of the victim or to anyone who has
assumed responsibility for the victim’'s welfare. When this
bill says‘guardian’, it investsit with the same meaning in the
criminal law as it has elsewhere in the Criminal Law
Consolidation Act (whereit is aso not defined). It occursin
section 33A (female genital mutilation), section 39 (common
assault), section 49 (unlawful sexual intercourse), section 57
(indecent assault), and section 80 (abduction of achild under
16). Thereis no point in using the term ‘legal guardian’. If
the person is a guardian in a sense not recognised by the
criminal law, the test will be whether he or she has assumed
responsibility for the victim’'s welfare.

The Law Society says that the language and wording of
thelegidation is confused, confusing, contradictory, ambigu-
ous, impractical, unnecessarily complex and, therefore, likely
to lead to uncertainty and injustice. | point out that these
comments were made before the bill was redrafted and by
people who did not want the law changed. The comments
were not particularly helpful, even then, because they did not
indicate which words or languagein thisvery short bill were
thought to be so defective or offer suggestions for change.
The government has taken extensive expert advice on the
drafting of the offence and will stick with that advice.

The Law Society says that proposed section 14(1)(d)
should describe the concepts of negligencein the traditional
order; that is, the existence of aduty of care, identification of
the requisite standard of care, a breach of care (whether by
act or omission) and consequences of the breach of aduty of
care. My answer to that is this. The existence of the duty of

careisestablished in section 14(1)(b). Therequisite standard
is set in section 14(1)(c). Breach is described in sec-
tion 14(1)(d). The consequences of the breach areimplied in
paragraph (d) and stated in section 14(1)(a)—that the child
has suffered harm or has died or has been killed as aresult of
an unlawful act from which the defendant should have taken
steps to protect the victim. There is no other way of saying
this, and it is not so badly out of order anyway. No other
commentator has thought it a fault. It does not need to be
corrected.

The Law Society says that the concept of ‘appreciable
risk’ isanovel one and suggeststhat it should be ‘foreseeable
risk’. Thisis not a good suggestion. The term ‘ appreciable
risk’ is used in section 14(1)(c) to describe one of the
elements of the offencein thisway:

The defendant was, or ought to have been, aware that there was
an appreciablerisk that serious harm would be caused to the victim
by the unlawful act.

‘Appreciablerisk’ isnot anovel termin criminal negligence.
It isthe term used to describe the magnitude and probability
of the risk, and that is something that the courts have
distinguished fromitsforeseeability. Chief Justice Mason of
the High Court made the distinction in Wyong Shire Council
v Shirt and ors, and stated:

The considerations to which | have referred indicate that a risk
of injury whichisremoteinthe sensethat itisextremely unlikely to
occur may nevertheless constitute a foreseeable risk. A risk which
is not far-fetched or fanciful isreal and therefore foreseeable. But,
aswe have seen, the existence of aforeseeablerisk of injury does not
initself dispose of the question of breach of duty. The magnitude of
the risk and its degree of probability remain to be considered with
other relevant factors.

In thisbill, foresight is already covered by the phrase ‘was,
or ought to have been, aware’ . * Appreciablerisk’ and ‘ ought
to have known’ are part of the definition of criminal negli-
gence manslaughter and manslaughter by unlawful and
dangerous act. The case of R v Holzer gives this test of the
offence of manslaughter by unlawful and dangerous act:

The circumstances must be such that a reasonable man in the
accused's position, performing the very act which the accused
performed, would have realised that he was exposing another to an
appreciablerisk of really seriousinjury.

This formulation was adopted by the High Court in the
leading case of Wilson v the Queen. The latest decision on
point isfrom the NSW Court of Criminal Appeal in 2004 in
R v Lavender, in which it was held:

... to prove manslaughter by criminal negligence the Crown
must establish: first, that the death was caused by the act (or, where
relevant, the omission) of the accused; second, that that conduct was
intentional and voluntary; third, that a reasonable person in the
position of the accused would have realised [i.e. the accused ought
to have known)] that the conduct involved a high risk that death or
grievous bodily harm would follow; fourth, that the accused realised
that there was an appreciable risk of death or grievous bodily harm
and continued despite it; and, fifth, that the conduct of the accused
was so wicked or involved such grave moral guilt as to warrant
criminal punishment.

The court explained the concept of ‘appreciable risk’ by
distinguishing it from a ‘ probable result’ in terms of culpa-
bility, asfollows:

To my mind, the distinction between manslaughter by gross
negligence and murder by recklessness at common law issufficiently
made by the distinction between the realisation of the accused in the
former casethat he or she‘was creating an appreciablerisk of realy
seriousinjury to another or others and that nevertheless he chose to
run the risk’, and, in the latter case.. . that intentional conduct
causing death in the knowledge that death or grievous bodily harm
was probable is murder.
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The court held that part of the test of crimina negligence
manslaughter is that a reasonable person, in the defendant’s
position, ought to have known that there was an appreciable
risk of death or grievous bodily harm.

The Law Society saysthat some of the examplesgivenin
the second reading explanation are not clear cut, in that they
make unwarranted assumptions about whether the suspects
owe aduty of care to the victim. That is just nonsense. The
examples in the second reading explanation do not make any
assumptions; they put forward certain facts and show ways
in which the bill might apply to them without claiming to
cover all possible interpretations of those facts.

The Law Society saysthat section 14(3) of the hill gives
rise to considerable conceptual difficulties, including views
that it may involve a shifting of the onus of proof and that the
wording is ambiguous and needs clarification. The wording
has been clarified in the new section 14(2) but for different
reasons than those mentioned by the Law Society. The old
section 14(3) did not require the defendant to prove anything.
It came into play only when the prosecution could prove
beyond reasonable doubt that the perpetrator could only have
been the defendant or some other person, and then it required
every aspect of the offence to be proved beyond reasonable
doubt against the defendant. | am surprised that the Hon. Mr
Lewis repeats this criticism without mentioning the differ-
ences between the section that the Law Society referred to
and the new section 14(2).

I would liketo end by giving two quotations that exempli-
fy theinterest and support thishill hasattracted in Australia.
The first is from the Director of Public Prosecutions in the
ACT, Richard Refshauge SC, in aletter dated 19 July 2004.
He wrote:

| found the bill to be an appropriate response to a difficult
problemin criminal justice, namely whereinjury or death is caused
by one of two or more people who have aduty to protect the victim
but the actual perpetrator cannot be conclusively identified.
Unfortunately, the situation is not uncommon and the present
difficulties in successfully prosecuting the perpetrators of such
offences means that the criminal justice system presently fails to
discharge afundamental purpose of the criminal law to protect the
community and especially its weaker or defenceless members.

| found the second reading speech, also forwarded, to be a
refreshingly direct and helpful discussion of the bill which would
prove extremely useful in any forensic argument about the construc-
tion of the section the bill proposesto insert into the Criminal Law
Consolidation Act 1935. . . | shall watch the progress of the bill with
interest and, if enacted, the section’s operation and any prosecutions
flowing from it.

The second quotation isfrom the Director of Public Prosecu-
tions in Western Australia, Mr Robert Cock SC. In aletter
dated 2 December 2004 he wrote:

These amendments take the law to a new level in relation to
crimina negligence. Again, | commend the Attorney for their
introduction into parliament. | look forward to proposing to the
Western Australian Attorney-General that similar legisation be
enacted in thisjurisdiction.

The government will oppose the amendment proposed by the
Hon. Mr Lawson to refer thisbill to the Legidative Review
Committee, It is unjustifiable. | have mentioned the long
gestation of the bill and the intensive consultationsthat have
aready taken place and | have al so mentioned the changesto
the bill that were made as a result of that consultation,
changes made after the Law Society expressed its concerns
and taking them into account. The policy underpinning the
bill isclear, and it isnot amatter for review by parliamentary
committee.

Thebill isatechnical legal response to aspecific problem,
and creates a new offence when a child or vulnerable adult
iskilled or seriously harmed by an unlawful act. It doesitin
three steps:

1. It establishes a duty of care towards the victim when
the defendant is the victim’s parent or guardian or has
assumed responsibility for the care of the victim.

2. It sayswhat constitutes a breach of that duty of care.
The breach can be established by proof that the defendant
failed to take reasonable steps to prevent the victim being
harmed when he or she was aware, or ought to have been
aware, that there was an appreciable risk that serious harm
would be caused to the victim by the unlawful act.

3. It makesthat breach an offence of criminal neglect only
if the defendant’sfailure to prevent the victim being harmed
was, in the circumstances, so serious it warrants a criminal
penalty.

In thisway, people may be held criminally responsible for
the death of , or serious harm to, achild or avulnerable adult
in their care, even though it cannot be proved that they
personally inflicted the fatal or harmful act. What must be
proved, however, is a serious dereliction of their duty to
protect that child or vulnerable adult from harm. It is about
serious derdliction that they are to be held criminally liable.

The Attorney’s senior policy lawyers have worked with
parliamentary counsel, taking advice from the Acting State
Director of Public Prosecutions and senior DPP prosecutors
to make thistechnical bill as clear as possible and to ensure
that the bill has this effect and no other intended effect. In
doing so, they have investigated in-depth al legal concepts,
including accessorial liability, the doctrine of preconcert and
thelaw of omission. Thereisnothing the Legidative Review
Committee could bring to this bill that has not already been
done, and done by people with the technical expertise. The
government sees the Hon. Mr Lawson’s amendment as
nothing more than an excuse by the opposition to delay
important government legislation and to ventilate more
strongly the views of defence lawyers already known to the
government when it prepared and introduced the redrafted hill
to parliament in October last year.

The longer this law is delayed, the more people may
escape liability for killing or seriously injuring children or
vulnerable adults. Sadly, children are sometimes killed or
seriously hurt by the people who are responsible for looking
after them. Victim-based police statistics for reports of
serious crimes against children under the age of 16 show that
in the four years from 1999 to 2003 the person reported asthe
alleged perpetrator was a parent or guardian of the child, or
apartner or de facto partner of the child's parent, in 12 of the
16 reports of murder, six of the 11 reports of attempted
murder, the one report of mandaughter, and 10 of the 34
reports of assault occasioning grievous bodily harm. Of these,
parents or guardianswere the alleged perpetratorsin 10 of the
12 murder cases, five of the six attempted murder cases, the
one manslaughter case, and seven of the 10 cases of assault
occasioning grievous bodily harm.

| redlisethat thislaw will not stop these crimes happening.
It does not set out to do so. It has not been prepared, as the
Hon. Mr Lawson putsit, asa‘glib solution’, disregarding the
need for prevention and early intervention’. Far fromit. The
bill was prepared against the backdrop of the government’s
child protection reform program. That program ‘Keeping
Them Safe’ gives support to children, young people and
families, ensures effective, appropriate interventions by
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government agencies and departments, and gives substantial
funding to supporting parents.

In 2004-05, the government injected a further
$148.1 million over four years into child protection across
government through the Department for Families and
Communities' budget, aswell as an extra$2.8 million as part
of the Socia Inclusion Unit's homelessness initiatives,
targeting families with high needs. These initiatives represent
this government’s third and most comprehensive response to
the recent reviews into our child protection system.

Thisisnot a case of the government being happy with any
old law so that it can tick off one more item in a list of
achievements. This is a carefully prepared, carefully con-
sidered new law prepared in response to public disquiet at
people getting away, literally, with the murder of defenceless
babies. | think parliament can work out for itself whether the
bill doesthe job, without referring it to any committee. The
government opposes the Hon. Mr Lawson’s amendment. |
commend the bill to the council. | seek leave to conclude my
remarks later. That will enable membersto consider them.

L eave granted; debate adjourned.

INDUSTRIAL LAW REFORM (ENTERPRISE AND
ECONOMIC DEVELOPMENT—LABOUR
MARKET RELATIONS) BILL

In committee (resumed on motion).
(Continued from page 1147.)

Clause 34.

The CHAIRMAN: When the committee last met it was
deliberating on an amendment of the Hon. Mr Lawson to
page 18, after line 34.

The Hon. P. HOLLOWAY: | will clarify some matters
raised before the lunch adjournment. It is important that
members understand that thisis not sometotally uniqueidea
that there be a provision that sets out the sorts of things that
parties to negotiations ought to do. For example, section 146
of the Queensland Industrial Relations Act 1999 provides:

When negotiating the terms of a proposed agreement, the
proposed parties to the agreement must negotiate in good faith.

The section goes on to set out examples of what indicates
negotiating in good faith, as follows:

Examples of good faith in negotiating—

agreeing to meet at reasonabl e times proposed by another party
attending meetings that the party had agreed to attend
complying with negotiation procedures agreed to by the parties
not capriciously adding or withdrawing items for negotiation
disclosing relevant information as appropriate for negotiations
negotiating with all of the parties.

Clearly, this is very similar to the proposal we are now
debating. Also, section42B of the Western Australian
Industrial Relations Act 1979 provides as follows:

(1) When bargaining for an industrial agreement, a negotiating
party shall bargain in good faith.

(2) Without limiting the meaning of the expression, ‘ bargaining
in good faith’ by negotiating parties includes doing the following
things—

(a) stating their position on matters at issue, and explaining
that position;

(b) meeting at reasonable times, intervals and placesfor the
purpose of conducting face-to-face bargaining;

(c) disclosing relevant and necessary informetion for bargain-
Ing;

(d) acting honestly and openly, which includes not acting
capriciously adding or withdrawing itemsfor bargaining;

(e) recognising bargaining agents,

(f) providing reasonable facilities to representatives of
organi sations and associations of employees necessary for
them to carry out their functions;

(g) bargaining genuinely and dedicating sufficient resources
to ensure this occurs; and

(h) adhering to agreed outcomes and commitments made by
the parties.

Clearly, thisis very similar to the government’s proposal.
These arrangements arein placein other statesand my advice
isthat they are working well.

The Hon. Nick Xenophon, before progress was reported,
raised a question about whether the employer could walk
away from negotiations if they decided that they no longer
wished to negotiate an agreement. The answer isavery clear
yes. All this talk by the opposition about the arbitrary
provisions is not relevant, because it is very clear that new
subsections (5), (6) and (7) will be deleted from the bill—
even though the government believes they should not be. We
will deal with that matter with the next amendment. | also
draw attention to the Stevens report which states:

The review believes that the current act is deficient in not
providing a guide or code to good faith within the bargaining
process.

This clause provides such aguide.

The Hon. IAN GILFILLAN: | hopewearenot goingto
revisit all the minutiae of the discussion that went on prior to
the luncheon adjournment. It seemsto meto be areasonable
consensus that this bill will be amended substantially by
taking out new subsections (5), (6) and (7). We have had a
reassertion of what | have believed all along; that is, players
to this voluntary activity of conciliation for best endeavour
bargaining could pull out without penalty at any stage. We
just had that confirmed. 1t seemsto me—and | hope | am not
too presumptuous—that the committeeis at a stage whereit
could vote. The amendment before us is one moved by the
Hon. Robert Lawson and it is quite specific. | haveindicated
that the Democratswill opposeit, but theissues, in my mind,
have been clarified. We do not need to have further compari-
sons with Queensland, Western Australia, California or
whoever else.

The CHAIRMAN: Proceedings are in the hands of the
committee. It is not for one individual member to stifle
anyone else’s debate; it is certainly not mine. | see that the
Hon. Nick Xenophon wants to make a contribution.

The Hon. NICK XENOPHON: | will expressan opinion
of my own and, hopefully, it will be of use to the committee.
One of my concerns about the best endeavours bargaining
provisionsiswhether it led to acompulsion to parties having
to—

The Hon. T.G. Cameron interjecting:

The CHAIRMAN: Someone has been taking their
obstreperous pills again.

The Hon. NICK XENOPHON: | cannot even spell that:
| hope Hansardcan. | will not even attempt to pronounceit.
| indicated that | have some concern about the disclosure of
financia statements, but the point has been madeto meinthe
course of debate, by the Hon. Mr Cameron and the Hon. Mr
Sneath in particular, that, if in the course of enterprise
bargaining, the company saystoitswork force, ‘We'regoing
broke, we can't afford to pay anything else,” and six months
later they announce a record result—so they misled their
work force—obvioudy, in terms of Justice Munro’s decision,
even though it was for a different piece of legidation, it
would be relevant in terms of reasonableness. | foreshadow
an amendment | will move—which, hopefully, will be
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circulated shortly—in addition to having subsections (5), (6)
and (7) deleted, to substitute a new subsection (5) which
would provide that nothing in a preceding subsection prevents
aparty to negotiations for an enterprise agreement deciding
to withdraw from the negotiations entirely. That makes it
fairly clear that thisis about having a code and practicesin
placeto ensure that people do their best during negotiations.

That would satisfy mein the context of the wholeissue of
financia statements. | think that, if someone does not want
to provide financial statements, they can aways walk away
from the process. However, | know that the Hon. Mr
Cameron has had some quite legitimate concerns about
financial records and the power of union officials, for
instance, to demand them. Obviously, that is something that
he can explore. From my point of view, if an amendment is
passed aong those lines that would satisfy my concerns, and,
I think, give comfort to both employer and employees
involved in this process.

The Hon. R.K. SNEATH: Would the Hon. Mr
Xenophon's foreshadowed amendment have any effect on
employerswalking away from thetableif they were asked to
table anything elsein connection with providing productivity
increases to employees? As an example, say the council
wanted to put its grader drivers on shift work and the people
representing the employees asked for some proof as to the
savings that would represent to council (because enterprise
bargaining is all about productivity increases), an employee
could say, ‘Well, what savings does that represent to the
council so that we can work out what we should get out of
this?

Say it was a 10 per cent saving to the council and it laid
papers on the table to prove that, the employees could say
‘Well, for usto change work patternslike that, that should be
worth 1 per cent to usin the agreement.’ If the employer says,
“We will not give you the proof of that’, can they walk away
from the table under the Hon. Mr Xenophon’s amendment or
does it apply only to financial papers?

The Hon. NICK XENOPHON: | welcome that question.
I have had discussionswith the minister’sadvisersin relation
tothis. The government has aready stated that you can walk
away. That isthe government’s understanding of the intention
of the legidation. | would have thought that, given what the
Hon. Mr Sneath and others have pointed out about the whole
process of enterprise bargaining, if at the end of a process
(and this amendment is about facilitating the process, and |
do not takeissue with that in the context of thisamendment)
you decide to walk away from it after 12 months, you are
back to square one and you have put in an enormous amount
of resources. | think in that case it would be seen as though
theemployer isacting in bad faith. | want to makeit clear that
thereis no compulsion to continue. However, the legislation
is attempting to provide a framework to help facilitate
enterprise bargaining. That is my understanding. The
proposed amendment is attempting to enshrine in legisa-
tion—

The Hon. R.K. Sneath interjecting:

The Hon. NICK XENOPHON: The honourable member
wants me to sit down. | am glad that | have made the
Hon. Mr Sneath happy.

The Hon. T.G. CAMERON: Onreflection, hindsight is
aways awonderful thing. | think that the Hon. lan Gilfillan
isprobably right: we probably have reached the stage where
it is about time that we decided this matter. It does get
awfully confusing, even though you do have some experience
in the industry. This is a challenge, | guess, to both the

government and the Hon. Mr Lawson, but | am pretty much
in the same position as the Hon. Mr Gilfillan. | will be
supporting the government on subsections (1), (2), (3) and
(4). The Hon. lan Gilfillan has convinced me that there are
problems with subsections (5), (6) and (7). | am saying this
to assist the committee.

In relation to the amendment standing in the name of the
Hon. Nick Xenophon, unless| am convinced to the contrary,
it ismy belief that it is already in the act. Whilst, from my
point of view, the clause does not add anything to the act, |
will support the clause.

We have had a couple of legal heavyweights going at it
here today, but at the end of the day the Hon. Mr Xenophon
(with hislegal training) is not certain that something isthere.
If we put this in, it does make it more certain. So, even
though | might not necessarily agree with you, it is another
layer of safety, if you like, which makes it patently crystal
clear that they can withdraw from the negotiations. Is that
correct?

The Hon. Nick Xenophon: Yes.

The Hon. T.G. CAMERON: Well, unless | hear
something to the contrary, | will support your amendment. In
relation to the amendments standing in the name of the
Hon. Robert Lawson—and | am absolutely certain about
this—I will not support any resolution that gives a union
official the right to have access to or demand access to the
financial records of an employer unless that access is
sanctioned by the Industrial Commission. If that provisionis
not there, | will vote against the entire clause, and | think that
might ensurethat it goesdown. | am only trying to ensure one
thing here, and | am pursuing the line adopted by the
Hon. Bob Sneath, that is, that union officials do not want
access to these records but, in the event of an industrial
dispute with an employer relying on the fact that he cannot
pay, thereisamechanism for them to test the validity of that
claim. | have no problemif the validity of that claim istested
before the Industrial Commission. | see that as the appropri-
ate way to deal with it. Like the Hon. Andrew Evans, when
it getsintensely legal | get confused and things get horribly
complicated.

The Hon. Nick Xenophon: So do lawyers.

The Hon. T.G. CAMERON: And so do lawyers, aswe
have seen in this debate. | will support the government on
subsections (1), (2), (3) and (4). It does not have the numbers
in respect of subsections (5), (6) and (7) anyway. The
Hon. Nick Xenophon has the numbers for his amendment, |
would suggest, unless we hear a tortuous rebuttal on super-
fluity and the possibilities of repetition. At this stage | will
support hisamendment (unless | am convinced otherwise) in
order to make it crystal clear that financial records can be
accessed only under the purvey of the Industrial Commission.

The Hon. R.D. LAWSON: | think | can reassure the
Hon. Terry Cameron in relation to his last point on my
amendment which seeks to insert subsection (3a). An
employer cannot be required to produce financial details, and
the only body that could actually impose a requirement would
be the Industrial Commission, and it has the protection the
honourable member seeks. In other words—

The Hon. T.G. Cameron: So, it's safe to support your
amendment?

The Hon. R.D. LAWSON: Yes. If anybody isto require
the production, that could only be by order, and it could only
be by order of the commission, because—

The Hon. T.G. Cameron interjecting:
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The Hon. R.D. LAWSON: Yes. We support the Hon.
Nick Xenophon's amendment. It provides clarity to some-
thing that we consider is not clear, but | cannot leave off the
debate on this without assuring members that we remain
opposed to these requirements which say that parties must do
something. Where you have a law which says you must do
this and you must not do that, it may not provide any
sanctions but there are many people in the community who
aways seek to conduct their affairs in accordance with
whatever thelegal requirementsare. So, thereisavery heavy
compulsion on somebody who wants to be law-abiding to
comply with these principles. They would see it as an
obligation. That isforeign to the very notion of pre-bargain-
ing. That iswhy we remain opposed. They can walk awvay.

The Hon. A.L. EVANS: My guiding light in thiswhole
debate isfairnessfor the small person, freedom for business
without too much red tape, and supporting the issuesthat the
people who support me are concerned about. One of the
groups who have supported us, not asagroup but many of the
peoplewho areinvolved in that group and attend that group,
isthe Independent Schools Association. Thisorganisationis
apolitical, but there are hundreds of people who go to these
schools who are our supporters. The association says the
following:

The *best endeavours' bargaining proposal could lead to more
disagreements about the process and | ess focus on the issues being
negotiated for inclusion in an enterprise agreement. For example, the
proposa that ‘. . . parties. . . must disclose relevant and necessary
information’ could be a matter of dispute which would be a

distraction from the main objective of negotiating an enterprise
agreement.

It is unacceptable that an employer could be expected to provide
confidential information that may be detrimental to them if disclosed
to clients or competing organisations. Independent schools have
commercialy sensitive information such as finances, enrolment
projections, marketing plans, and board minutes. There could be
substantial disadvantage to aschool if thistype of information were
disclosed in the course of negotiations in another school. Yet little
could be done if a union official fails to keep the information
confidential during his participation in enterprise agreements across
schools.

In view of that request from that group, my decision is to

oppose subsections (5), (6) and (7); to endorse the Hon.

Mr Xenophon's amendment; and in relation to subsections

(1, (2), (3) and (4), | certainly do not like the word ‘ must’

either, so | will not be supporting it if it staysin that form.
The committee divided on the amendment:

AYES (9)
Cameron, T. G. Dawkins, J. S. L.
Evans, A. L. Lawson, R. D. (teller)
Lucas, R. I. Redford, A. J.
Ridgway, D. W. Schaefer, C. V.
Stephens, T. J.

NOES (8)
Gago, G. E. Gazzola, J.
Gilfillan, I. Holloway, P. (teller)
Kanck, S. M. Reynoalds, K.
Sneath, R. K. Xenophon, N.

PAIR(S)
Lensink, J. M. A. Roberts, T. G.
Stefani, J. F. Zollo, C.

Majority of 1 for the ayes.
Amendment thus carried.
The Hon. IAN GILFILLAN: | move:

Page 18, lines 37 to 40 and page 19, lines 1 to 24—Delete
subsections (5), (6) and (7).

The amendment has, | must admit, been pre-announced. It
covers the deletion of subsections (5, (6) and (7) and it
removes the arbitration aspects of this provision and, if this
amendment is successful, it will leave the new section as a
gentle, potentially effective mechanism for encouraging the
achievement of best endeavours in good faith to establish
enterprise agreements. | do not think | need to go over again
the arguments which have aready been canvassed in the
committee. | rest my case.

The CHAIRMAN: The Hon. Mr Xenophon seeks to
substitute some other words as well; we will take that
amendment at the same time.

The Hon. NICK XENOPHON: | move:

Page 18, lines 37 to 40 and page 19, lines 1 to 24—

Delete subsections (5), (6) and (7) and substitute:

(5) Nothing in apreceding subsection preventsaparty to
negotiations for an enterprise agreement deciding to
withdraw from the negotiations entirely.

Honourable members can support the Hon. Mr Gilfillan's
amendment, which would mean the deletion of subsections
(5, (6) and (7). My dternative amendment is to delete those
subsections but to insert anew subsection (5) to give absolute
clarity to the government'sintention. | think we have debated
this extensively.

The Hon. R.D. LAWSON: Before the government
indicatesits position, | indicate that we support the Hon. lan
Gilfillan's amendment; in fact, we have an amendment on file
(and have for sometime) to the same effect. | have previoudy
indicated to the committee that we support the Hon. Nick
Xenophon's amendment.

The Hon. P. HOLLOWAY: The government supports
the bill in its origina form athough, as | have aready
indicated, it is clear that we do not have the numbers in
relation to retaining subsections (5), (6) and (7) in the bill;
nevertheless, | think it isimportant to put on the record the
reasons why the government believes they should be there.

These amendments propose to delete the provisionsin the
bill which providefor the arbitration of enterprise bargaining
disputesin limited circumstances. We do not believe that the
law of the jungle should apply inindustrial relations and that
outcomes should simply be determined by ‘might isright’.
This cuts both ways. Clearly, strong unionised workers
achieve outcomes that they see as good outcomes from the
law of the jungle just as employers, who have a strong
advantagein terms of bargaining power, seeit likewise. That
does not mean that outcomes arrived at are necessarily fair
or appropriate to the economic circumstances that are
applicable.

The bill proposes that the commission may arbitrate if a
party to the negotiation applies and either:

an agreement has not been reached after a reasonable
period for negotiations and, in the circumstances, thereis
no reasonable prospect of the parties reaching an agree-
ment, and, there are good and cogent reasons for the
commission to take action after taking into account the
conduct of the parties and the genuineness of their
participation in the bargaining process (especially on the
part of the applicant), and such other matters as the
commission thinks fit, or

a party to the negotiations has unreasonably failed to

adhere to any agreed outcome or commitment made

during, or as aresult of, the negotiations, and, there are
good and cogent reasons for the commission to take action
after taking into account the conduct of the parties and the
genuineness of their participation in the bargaining
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process (especially on the part of the applicant), and such

other matters as the commission thinks fit.

We are talking about situations where:

either the negotiations have becomeintractable, or aparty

is unreasonably failing to do what they said they would

do, and

there are compelling reasons to arbitrate taking into

account how the parties have behaved;

and how genuinely they have participated in the bargain-

ing process—that is, how genuinely they have engaged

with the other parties and acted in accordance with the

requirements of subsection (2) of the provision and, in

making such an assessment, particular emphasisis placed

on the conduct of the party seeking the arbitration. They

must come seeking arbitration with clean hands; and

any other matter that the commission thinks fit.

Thisisnot some capacity for the commission to arbitrate
an outcome simply because one party feels that they should
see as a better outcome than they are able to negotiate. | put
those reasons on record to explain why the government
supports the retention of subsections (5), (6) and (7) in the
bill. But, as | said, there has been substantial debate on this
matter already.

The committee divided on the Hon. N. Xenophon's
amendment:

AYES (13)
Cameron, T. G. Dawkins, J. S. L.
Evans, A. L. Gilfillan, I.
Kanck, S. M. Lawson, R. D. (teller)
Lucas, R. I. Redford, A. J.
Reynolds, K. Ridgway, D. W.
Schagfer, C. V. Stephens, T. J.
Xenophon, N.
NOES (4)
Gago, G. E. Gazzola, J.
Holloway, P. (teller) Sneath, R. K.
PAIR(S)
Stefani, J. F. Roberts, T. G.
Lensink, J. M. A. Zollo, C.

Majority of 9 for the ayes.
Amendment thus carried.
The committee divided on the clause as amended:

AYES (9)
Cameron, T. G. Gago, G. E.
Gazzola, J. Gilfillan, I.
Holloway, P. (teller) Kanck, S. M.
Reynolds, K. Sneath, R. K.
Xenophon, N.
NOES (8)
Dawkins, J. S. L. Evans, A. L.
Lawson, R. D. (teller) Lucas, R. 1.
Redford, A. J. Ridgway, D. W.
Schagfer, C. V. Stephens, T. J.
PAIR(S)
Roberts, T. G. Stefani, J. F.
Zallo, C. Lensink, J. M. A.
Majority of 1 for the ayes.
Clause as amended thus passed.
Clause 35.

The Hon. R.D. LAWSON: My amendment is consequen-
tial on an earlier amendment in which we sought to prohibit
bargaining service fees. The committee did not agree to that
amendment and, therefore, as indicated at the beginning, |
will not be proceeding with this amendment.

Clause passed.

Clause 36.

The Hon. R.D. LAWSON: | move:

Page 21, line 8—After ‘ duties by employees’ insert ‘or that relate
to the remuneration of employees
This amendment seeks to delete the proposed transmission
of business provisions. | indicate that the opposition will
oppose the amendment to section 81 of the existing act. That
section provides that enterprise agreements prevail over
contracts of employment to the extent that the agreement is
inconsistent with the contract. The section does allow that,
if an employer and employee agree, at or after the time of
entering into an enterprise agreement, that a term of a
contract of employment that ismore beneficial to an employ-
ee than the corresponding provision of the enterprise
agreement is to prevail.

The government’s bill seeksto introduce new provisions
relating to transmission of business. It provides that if an
enterprise agreement applies to employees or a particular
class of employees and a new employer becomes the
successor, transmittee or assignee of the whole or part of the
business or undertaking, the new employer succeeds to the
rights and obligations under the enterprise agreement. They
are unsatisfactory amendments, because these new transmis-
sion of business provisionswill restrict and impose costs and
uncertainty on businesses and on business transactions
without necessarily or clearly benefiting workers.

In the explanation of clauses that the minister tabled, the
minister said:

South Australia does not have transmission of business provi-

sions in its legislation. The federal legislation has had these
provisions since early last century.

We submit that there is no place for forced transmittal of
employment obligationsin asystem where al of the workers,
irrespective of the nature of the industrial instrument
regulating their employment, are protected by minimum
entitlements, and that will be the case here. To this extent,
analogies with the federal system and its transmission of
business provisions are quite inappropriate.

There are examplesin this state where the transmission of
business provisions have operated to the detriment of
businesses. | know, for example, of a meatworks in the
South-East which had an enterprise agreement which was
said to be very much more favourable to workers than the
relevant federal award. The business, by reason of |abour
costslargely, was unabl e to succeed financially. The business
was sold, and the new owners were tied to the provisions of
an untenabl e enterprise agreement. Although they had every
intention of negotiating a new enterprise agreement, they
werefrustrated and the business simply could not be revived
and the meatworks lay idle for years. We do not want to
introduce mechanisms of that kind here.

The Hon. P. HOLLOWAY: Under the government’'s
proposal, the commission can vary or rescind an enterprise
agreement in the circumstances of atransmission if—and |
stressthe word if—the variation or rescission will relate only
to agreement provisions that regulate the performance of
duties and there are exceptional circumstancesto justify the
making of the order and either of two things: the order, on
balance, will not disadvantage employees; or the order will
assist in areasonable strategy on the part of the employer to
deal with a short-term crisis or to assist in reviving the
business. This is predominantly aimed at circumstances
where a transmission occurs in the course of two or more
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businesses being merged. In those circumstances, provisions
relating to the performance of dutiesmay be areal barrier to
the amalgamation of two work forces, whereas other sorts of
provisions are assessed as being of lesser significance. We
therefore oppose the amendment. If necessary, | will refer to
the comments in relation to the Stevens report.

The Hon. IAN GILFILLAN:  The Democrats will
support the amendment. The amendment relates, to acertain
extent, to my foreshadowed amendment, which honourable
memberswill seeonfile. | regard thisas quite an enlightened
clause. | believeit isone of thoseinitiatives which may well
save businesses, employment and activities which are located
in South Australia either from disappearing entirely or being
absorbed and moving elsewhere. So, the principle of the
clause has our unqualified support. | rather naively anticipat-
ed that remuneration would be one of the aspectsthat could
be considered by the commission. Honourable memberswill
note that the Democrats believe that, for the good of the
employees involved, there should be atoken of sincerity by
senior managers so that it is not the lower ranks of the
employees who are |eft to bear the burden of any remunera-
tion reduction.

The Hon. R.K. Sneath: | ask whether
the Hon. Mr Lawson could supply the enterprise agreement
that he referred to from the meat works in Mount Gambier,
that is, the enterprise agreement that was in existence at the
time the new ownerstook over, and a copy of the enterprise
agreement that exists now or answer the question whether it
isafact that the new owners who took over the meat works
with the enterprise agreement actually wanted to enter into
agreements with their employees on the basis of individual
contracts or AWAS.

The Hon. R.D. LAWSON: The meat works| referred to
were not located in Mount Gambier. | said they werein the
South-East, not Mount Gambier.

The Hon. R.K. SNEATH: The Hon. Mr Lawson did not
answer my first question, namely, whether he could or would
supply those two agreements to us. He also did not answer
my second question, namely, whether the new employer was
trying to get out of the existing enterprise agreement because
it wanted to enter into AWAs or individual contracts.

The Hon. R.D. LAWSON: | do not have the particulars
of the terms of the enterprise agreements. The matter to
which | refer is well known in industrial and commercial
circlesin South Australia, and it is not necessary to descend
to that detail. The example was intended to indicate that
transition of business provisions can operatein away which
does not advance the public interest. In my opening remarks
on this clause | indicated that we would be opposed to the
whole of the provisions. The specific anendment | have
moved which seeksto dlightly ameliorate this unsatisfactory
provision arises in subclause (7).

Subsection (5) providesthat the commission may vary or
rescind an enterprise agreement in certain circumstances.
However, subsection (7) provides that the commission may
make an order on application if (and only if) the order only
relatesto provisionsthat regul ate the performance of duties.
We seek to insert after thewords* performance of duties' the
words ‘ or that relate to the remuneration of employees'. We
think it is a seriously defective provision at the moment
which provides that the commission can only make an order
relating to the performance of duties but is quite specifically
prevented from making any order in relation to the remunera-
tion of employees.

The Hon. T.G. Cameron interjecting:

The Hon. R.D. LAWSON: TheHon. Terry Cameron
askswhether it wasthe government’sintent. One would have
thought it was the clear intent of the legislation, because it
providesthat the commission may make order on application
if, and only if, the order only relates to provisions that
regulate the performance of duties. If it was the intention of
the government to actually allow the commission in its
wisdom to make these orders, it ought be given the freedom
to examine remuneration as well, because remuneration
obviously can be an extremely important element in any
enterprise agreement.

The Hon. IAN GILFILLAN: | am surprised; in fact, |
am amazed that the opposition opposes this. Maybe it is
programmed to oppose every clause. This provisionisamost
designed to help employers and owners of businesses which
would otherwise disappear. Thisis arescue clause, and the
opposition is now determined to put on the record that it
opposes the rescue clause. That is my observation; perhaps
| should not be surprised at the opposition’s position. | would
make another point, indicating deficiency in our understand-
ing of the clause. Naively, | believed in our assessment of this
(and we have been through it many times) that in fact the
conditionsthat could be varied would include remuneration.
It seemed agiven, and | am glad it has been emphasised that
that is not the case. Therefore, the amendment moved by
the Hon. Mr Lawson putsinto effect what the Democrats had
believed naively was part of what the commission could
determine. That is why we are supporting the amendment.

The Hon. NICK XENOPHON: | indicate my support for
the amendment. The legidation makes clear that there must
be exceptional circumstances, and this amendment must be
read in conjunction with that. If it is a case of a business
surviving or not surviving and this amendment gives some
flexibility for the work force to stay there, abeit with some
altered conditions, it would have to be a good thing whilst the
businessistrading its way through difficulties.

The Hon. P. HOLLOWAY: We will not divide on this
occasion, but | reiterate that the government is opposed to the
amendment.

The Hon. A.L. EVANS: | support the amendment.
Conditions and circumstances occur at timeswhere they need
flexibility.

Amendment carried.

The Hon. IAN GILFILLAN:

Page 21, After line 23—

Insert:

(8a) The Commission may, in setting rates of pay with
respect to particular work under subsection (1),
specify different rates according to the different levels
of skill or experience that persons undertaking the
work may possess.

For asituation to arise in which the commission will be asked
to deal with thisand in which it has a chance of effectively
varying the enterprise agreement, there will have to be a
fairly strong case made that the businessisin astate of crisis;
otherwise our expectation isthat there would be little chance
of any variation being approved by the commission—neither
should it. Crisis—and choosing the word advisedly—means
the ‘standing or falling of abusiness and that is the argument
to be put to the commission so that conditions and wages of
employees could be varied. One assumesthe variation would
be down rather than up; | think that stands without mention-
ing it.

It isthe cause of some disquiet to the Democratsthat this
process could be entered into while those who are in senior

| move:
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positions are well remunerated—and often those senior
positions are very well remunerated. It isnot my position to
castigate them, because people in senior management
positions have alot of responsibility and they are entitled to
reasonabl e salaries. However, if they want aparticular group
of the employees to suffer the pain, the Democrats believe
that in token of the sincerity of that situation, leading by
example, senior managers must show that they are prepared
to take areduction in the common cause of the survival of the
business. | urge support for the amendment.

The Hon. P. HOLLOWAY: The government does not
support the amendment. When a business is dealing with a
crisis, the commitment and retention of experienced senior
management is likely to be particularly important in saving
the business. If senior management conditions are cut when
they arefacing particularly difficult times, good management
staff will be tempted to leave—which is not helpful in
restoring abusiness' sposition. Also, | am advised that when
administrators are appointed—which of course is when
particular difficulties are encountered—they presently may
take action which could include dismissing senior manage-
ment or retaining them on altered terms or conditions. This
is about balance. We propose a limited exception to the
transmission provisions, but this further limitation is not
appropriate. We support balance and jobs, and this demon-
strates our commitment to jobs and a strong economy.

The Hon. T.G. CAMERON: | have read the Hon. lan
Gilfillan’s amendment afew times and hisintention is quite
clear. Hisintention is noble and honourable.

The Hon. Nick Xenophon interjecting:

The Hon. T.G. CAMERON: TheHon. Nick Xenophon
interjects‘Asaways, and | find it difficult to disagree with
that when the Hon. lan Gilfillan is concerned. However, | am
till not persuaded. | want to support his amendment on the
basis that any award-bound employees under new section
81(7)(c) are required to take a ‘ substantial’ reduction—and
commissioners know what that means—in their terms and
conditions of employment. Basicaly, that says that if the
commissioner isgoing to cut workers' wages at an establish-
ment, then he can do so only if he is satisfied that senior
management have been required to take a substantia
reduction; not the same reduction or more or less but, rather,
a substantial reduction. We have to watch the Hon. lan
Gilfillan at times. He can dlip all sorts of things under the
mat.

The Hon. lan Gilfillan interjecting:

The Hon. T.G. CAMERON: That isacompliment, don’t
get upset! Through the back door, the honourable member is
trying to makeit quite clear on the statute that any employer
making an application to the commission to have the terms
and conditions of their employees cut, before the commission
can act, would be required to show true leadership in that they
have already been required to take a substantial reductionin
their own terms and conditions. On that basis it is hard to
argue against what the honourable member wants to do. What
worries me alittle—and | am not sure whether it is enough
to influence me to oppose your amendment—is that by the
insertion of this clause into the award | am sure it would be
seen by some people as almost an amber light, if you like,
‘Gee whiz, have alook at this. The bosses are on $150 000
ayear. If we can get them to take a$10 000 reduction, we can
rush off to the commission and tender al this evidence that
the bosses have taken a pay cut, shown leadership and it is
now time for the workers!

Even a percentage cut is not fair. If you are on $100 000
ayear and you have your salary reduced by 10 per cent, it
does alot more to enable you to pay the weekly bills than if
you are on $600 a week and you lose 10 per cent of your
salary. | would like to hear from the Hon. lan Gilfillan or
anyone else. | am a little concerned that this might be
interpreted by some people as half opening the door to rush
off to the commission to set workers' rates of pays.

It isthe bosses who will be making the application. They
can say, ‘ There are four of us and we have 60 workers here.
We will take a 10 per cent cut. We will get that back later
through the backdoor. We will take a tax trade-off, or
something. They control the show. They can fix up their
situation. | am just worried whether in any way this may be
acatalyst to have an application made, and the workerswill
get their wages cut by the commission order. The manage-
ment will just have to say, ‘Well, we have taken a pay cut.’

One wonders, once the commission has made the decision
(and this is what the workers get under the award), how
binding the decision taken by the senior managersisto cut
their conditions or wages. Three months|ater they might get
atwo year award, and three months later that situation has
changed. That iswhat | am concerned about. | want to vote
with the honourable member, but | am little concerned about
that.

The Hon. IAN GILFILLAN: It isimportant to remember
that this trigger can be fired only if there is a change of
ownership, and that the commission is needing to be persuad-
ed that the viability of the business on the change of owner-
ship can survive only—and that would be the basis on which,
| would suspect, any successful argument would have to be
put—if there were anet cut in the costs to the business. It is
with that in mind that we believe there ought to be a philo-
sophical position and that the commission and any business
approaching the commission to vary an enterprise agreement
(which has been entered into in good faith previoudly with the
previous owners) should makeit plain that thisisnot just an
attempt by the new ownersto batter down the conditions and
remuneration of the employees by putting up some sort of
bogus case.

There ought be the demonstration that, in fact, they have
led by example and these are the sacrificesthey are prepared
to make. The commission will not be persuaded by that act
alone. It will not be conned because there is some sort of
pretence of areduction in the conditions and remuneration of
the upper echelonsthat they then must automatically approve
of whatever elseisasked for. | do not think they arethat silly.
| am sure that no other members think they are that silly,
either. But | believe that it is areasonable restraint on those
purchasers of new businesses—who are tempted to try to
push down the conditions which were agreed to in an
enterprise agreement by the previous owners—to show their
good faith by demonstrating that they are prepared to take a
reduction in their terms and conditions of employment asan
example.

The Hon. T.G. CAMERON: | have been convinced by
the Hon. lan Gilfillan, notwithstanding that | still have a
couple of concerns. On balance, | accept the honourable
member’s arguments. | will be supporting his amendment.

The Hon. R.D. LAWSON: The Liberal opposition will
not be supporting this amendment, which we do not believe
would effectively provide any benefits to the process of
transmission of business.

The Hon. NICK XENOPHON: Whilst | understand the
intent of the Hon. Mr Gilfillan’samendment, | cannot support
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it in its current form. | am concerned that it refers to a
‘substantial reduction’ in terms and conditions of employ-
ment when, in fact, the workers on the factory floor of the
enterprise may have had to sustain only asmall reductionin
their terms and conditionsin order to keep the business going.
If the amendment read ‘similar reduction’, | would be
inclined to support it. I do not know what the Hon. lan
Gilfillan intendsto do. | think that what is good for the goose
isgood for the gander.  Substantial reduction’ may lead to a
situation where the managers are copping it in the neck much
more than the workers on the floor, depending on the
circumstances of the orders made by the commission.

The Hon. IAN GILFILLAN: Itisquiteclear that those
of uswho are thinking constructively about this amendment
have not got the numbers—

The Hon. Nick Xenophon interjecting:

The Hon. IAN GILFILLAN: | know you are. The
honourable member is one of the very small minority who
does. | agreethat there could be some alternative wording so
that instead of ‘ substantial reduction’ it could read ‘ propor-
tionate reduction’ in keeping with that reduction accepted by
the employees. | will not take up the time of the committee
attempting to wrestle this to an acceptable wording for the
Hon. Nick Xenophon. | haveindicated that | am not prepared
to divide on it. We have spent alot of time on what | regard,
largely, as unnecessary divisions, and | do not intend to add
another one. | will rest with the satisfaction that the Hon.
Nick Xenophon does support the intention of the principle of
the amendment but, as he often does, he has a problem with
some of the minor detail. | am happy to let it rest at that.

The Hon. NICK XENOPHON: | can confirm that | do
support the intent, but it is more than a minor detail:
‘substantial” and ‘similar’ are quite different concepts. |
qualify the damning and faint praise of the Hon. lan Gilfillan.
| do commend the honourable member for moving this
amendment, | just wish that it were worded dightly different-
ly.

The Hon. R.D. LAWSON: | have already indicated that
we will not be supporting the Hon. lan Gilfillan's amend-
ment. | notethat hewill not bedividing oniit. | have indicated
to the committee that we oppose this clause. | am aware that
we do not have the numbers to successfully have clause 36
excised from the bill. Therefore, we will not divide on it.

Amendment negatived; clause as amended passed.

Clauses 37 to 42 passed.

Clause 43.

The Hon. R.D. LAWSON: Thisclauseisopposed. This
is consequential upon earlier comments that | made in
relation to the transmission of business provisions. We are
opposed to this provision, but we will not divide on it,
bearing in mind the comments made by other members in
support of the government’s position.

Clause passed.

Clause 44 passed.

Clause 45.

The Hon. R.D. LAWSON: | move:

Page 24, line 20—Delete ‘with aview’ and substitute ‘ under an
arrangement, agreed in writing, that indicatesthat it isagenuinetrial
with respect’.

In another place, the Hon. Bob Such moved for theinsertion
of proposed section 98B— Special provision relating to tria
work’. It provides that the commission may, by award,
determine that a person who undertakes a specified category
of work on atrial basisin an industry with aview to obtain-
ing employment isentitled to payment. The commission may,

by award, impose limitations on the performance of work on
atrial basisin anindustry and make other provisionsrelating
to work on atrial basis as the commission seesfit.

We believe that the words ‘with a view to obtaining
employment’ are too vague and general and that it ought to
provide ‘under an arrangement, which is agreed in writing’
so that there is no doubt that thisis trial work. That would
indicate that it is a genuine trial with respect to obtaining
employment. The infirmity in the language adopted by the
Hon. Bob Such is that the words * with aview to’ isavery
amorphous notion, and it is quite possible that people will say
at the start of a particular arrangement that different parties
to the arrangement had adifferent view of what wasinvolved.

We think this ought to be specific, that there ought to be
a requirement that there be an arrangement in writing that
indicatesthat itisatrial, not the rather amorphous and loose
notion of ‘with aview to obtaining employment’, which will
be productive of uncertainty, litigation and probably in the
end disappointment for the person who might be an applicant
for work. We believe that we are supportive of trial work but
we think that people should be in no doubt about what the
arrangement is.

The Hon. P. HOLLOWAY: The redity of young
workers performing trial work isthat most of these arrange-
mentsare not in writing and are unlikely ever to bein writing.
In the current proposal, new section 98B(1)(c) will give the
commission the discretion to make any other award provi-
sionsrelating to trial work it thinksfit. If there are aspects of
these arrangements which need to be reduced to writing, that
will be amatter for the commission. Thereisno need to place
astatutory burden on the employer and the trial worker, and
that is why we therefore oppose the amendment.

The Hon. IAN GILFILLAN: | find part of the contribu-
tion by the Hon. Robert Lawson, on the face of it, assisting
in the weeding out of exploitative, so-called ‘trial arrange-
ments where there is really no serious intention by the
employer to offer the trialee long-term employment and so,
on the face of it, it does have some appeal. | am rather
concerned, however, that that may shut the door on some
opportunities for those young people looking for trial work.
The employer would be reluctant to offer them that trial work
because awritten document islocking themin. So, | must say
itisan areawhere| am alittle uncertain whether the amend-
ment actually substantially helps or may, in fact, put up some
barrier to offering the trial work.

In its purest form, the trial work is actualy a very
beneficial situation for young people, and thereis no reason
why the employer who offers the trial work should not have
some advantage, have some work done, which isreasonable.
Honourable members will know that | have an amendment
on file which will offer the commission the opportunity of
setting different rates of pay, sensitiveto the fact that acaring
employer should not be locked in to paying full tote odds if
he or she has offered a young person an opportunity to get
somework experience. But we are not at that yet, Mr Acting
Chair, and | know you would pull me up very quickly if |
wereto expand on it at any length, so | will not. However, |
feel that, on balance, because of the uncertainty that | feel
about this amendment, however well-intentioned it may be,
the effect of it may well be to reduce the areas and the
volume of tria work that would be available to young people,
and | think that would be most regrettable.

The Hon. R.D. LAWSON: | assure the honourable
member that it is certainly not the intention of this amend-
ment to limit opportunities for trial work.



Thursday 17 February 2005

LEGISLATIVE COUNCIL

1167

The Hon. lan Gilfillan: No, | did not say it was.

The Hon. R.D. LAWSON: No, and it must be bornein
mind that this new provision hasafairly limited application.
It enables the commission to make an award in particular
circumstances, and there may well be cases where it is
appropriate for the commission to do so, because the
commission must be of the opinion that action under this
section isjustified in order to prevent the abuse of perform-
ance of work on atrial basisin the relevant circumstances.

However, wethink it isimportant that, for both the person
undertaking the trial work and the company engaging the trial
worker, there be no misunderstanding asto the nature of the
exercise being undertaken. One way to achieve that is by
inserting the words we seek to insert; in other words, to delete
therather vague notion of ‘with aview to’ because different
people can have different views. Different people can witness
the same eventsthrough different eyes and cometo different
conclusions. That is, of course, a notorious fact. What we
want to do isto ensure some certainty by insisting that these
arrangements be agreed in writing, and the writing has to
indicate that it is a genuine trial, not some other form of
employment.

The Hon. R.I. LUCAS: | have aquestion to the minister
inrelation to this. My position, the same as my colleague’s,
isthat | certainly support the reasonable provision of tria
work options as being productive in helping some young
people eventualy get into the paid work force. Can the
minister explain whether athird party can actually take this
issue to a commission? | will give an example. If a young
person is happy with a trial work arrangement with an
employer—so both parties are happy, the employer and the
young person are happy; thereis no complaint—can athird
party, in essence, activate these provisions and get something
to the commission for an award? Can a union, for example,
activate the process?

The Hon. P. HOLLOWAY: Parliamentary counsel will
just check out the legal aspects. | do not know whether
anyone else has any questions. We will come back to that.

The Hon. NICK XENOPHON: My understanding of the
clauseinitscurrent formisthat thewords‘withaview’ give
some flexibility to trial work and that requiring that it be put
in writing—and | am following on from what the Hon. Mr
Gilfillan has put—may be counterproductive. | would liketo
hear from the Deputy L eader of the Opposition or the L eader
of the Opposition on that.

I would have thought that this facilitates having work on
atrial basis, and | certainly support that. | wonder whether
parties might baulk at trying to formalise it beyond that, and
that it would be a question of the evidence. Of course, if
parties wanted to put it in writing, that would be evidence that
could be used. | would imagine that, if that is the view of
Business SA, it would be encouraging its membersto do so;
but, to require it might have the outcome, in some cases, of
causing arguments about those that are not in writing—that,
infact, it isnot trial work—whereas that was the intention of
the parties.

The Hon. R.D. LAWSON: | think it is very important
that | indicate to the committee that this is not a provision
which will have general application to all trial work. Thisis
a specific provision which empowers the commission in
certain circumstances to make an award relating to trial work.
There is a specified category of work and specified circum-
stances in a sector of an industry. We do not envisage—and
| do not believe that the Hon. Bob Such envisages this—that
the commission will just willy-nilly make trial work awards

easily; and, in fact, the commission has to be satisfied that it
isjustified in order to prevent abuse.

We are not suggesting that every trial work arrangement
has to be documented in writing and that every trial work
situation hasto bein aformal sense: we accept that there will
beinformal arrangements. However, when an award isto be
made, it must be made in respect of adefined group of people
who have entered into adefined contractual relationship, not
some amorphous notion that they are undertaking trial work.
That will encourage, no doubt, some to ensure that these
arrangements are reduced to writing and specify that itisonly
trial work.

The Hon. IAN GILFILLAN: The more thisdiscussion
goes on, the more | have some concerns that we may be
strangling the areafor trial work. | am not convinced that the
only genuine and effective trial work will be an attachment
of ayoung person with apotential employer. Trial work can
be very beneficial in circumstances where the end of that trial
work may not even have been intended to be full-time
employment. The risk, and it is abused already, is that trial
work istaken in many cases as extremely cheap or even no-
cost labour. | think that is the abuse to which | would like to
feel that this clause is being targeted. | do not see that
anyone—employers, unions or anyone involved—could have
an objection to that. The abuse of trial work is clearly a
disadvantage to those employers who do not abuse the
system. It is a form of getting cheap labour where it is
abused, and we will support anything that can help to deter
that or, where possible, eliminate it.

In fact, because of the view that | am sharing with the
committee now, even the insertion of ‘with a view to
obtaining employment’ as being the criterion upon which trial
work isjudged for the sake of having some protection from
an award, and that it isthe only areawhereit will be protect-
ed, | find quite concerning. | havelooked elsewherein the act
and in this bill for a definition of trial work, but | have not
found it. It may be somewhere that | have not located yet.
Maybeit istrand ated just in asimple understanding of what
the two words mean in English but, quite often, there are
other connotations. So, my concern is that the amendment
may even compound more what | nhow have recognised, in
my view, as arestriction on the application of protection for
people who areinvolved in trial work.

The Hon. P. HOLLOWAY: The Leader of the Opposi-
tion asked a question earlier in relation to this. Section 194
of the Industrial Employees Relations Act provides the
answer to thisquestion, and basically it isyes. Those who can
take proceedings before the commission are the minister, an
employer or group of employers, an employee or group of
employees, or a registered association of employers, or a
registered association of employees, or the Trades and Labor
Council.

The Hon. R.I. LUCAS: | indicate personally my concern
at potentially that set of circumstances, because what the
Leader of the Government isindicating isthat you might have
an arrangement similar to that hinted at by the Hon. Mr
Gilfillan. You can have an individual (it does not have to be
a young person) who is quite happy with the trial work
arrangement and the employer is quite happy with the trial
work arrangement—so no one is complaining about the abuse
of the provisions. What the Leader of the Government has
indicated is that a registered association (a union) could
interpose themselves into this and use these particular—

The Hon. P. Holloway: Why would they?
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The Hon. R.I. LUCAS: Becausethey may want to wipe
out the opportunity in this particular area. Their argument
might be that an employer should offer paid employment only
to the people who undertake work. It would not be an
uncommon position for a union to adopt in relation to these
issues. | will give some examples. Some young people with
whom | am familiar have fortunately found paid employment
after varying levels of trial work; they are quite happily
engaged intrial work. In some casesit isthe sort of trial work
you get of relatively short-term duration. It might be aday or
anight at acafe or bar or a couple of dayswork to trial asa
glassy or as a cafe worker. | am aware of other examples
where some young people who want to be paid journalists
have offered their services for whole football or cricket
seasons to commercial media outlets where the work they
undertake is actually work that the media outlet does not pay
for but it is additiona work.

It might be taking additional statisticsfor afooty game or
some other sporting coverage, but through that mechanism
they have become known to the movers and shakers within
that mediaoutlet and, when an opportunity presentsitself, in
some cases months | ater, they have been successful in gaining
part-time and, ultimately, full-time employment in their
chosen profession. The young people | am aware of were
very happy with the arrangements they had, but it may well
be that the union was not happy about that set of circum-
stances.

| just indicate my concern. As| said, | do not think anyone
would support the notion of the small number of employers
who might, on a regular basis, persistently abuse these
provisions, but on the other hand | hope that we can acknow-
ledge that there are many examples where young people, in
particular, have gained successful part-time and, ultimately,
permanent employment, having been through a process of
trial work.

Amendment negatived.
The Hon. IAN GILFILLAN:

Page 24, after line 29—Insert:

(1@ The commission may, in setting rates of pay with
respect to particular work under subsection (1),
specify different rates according to the different levels
of skill or experience that persons undertaking the
work may possess.

| move:

I have partly outlined our position on this previously,
discussing the matter in relation to the earlier amendment.
Obviously, we do not have any sympathy for peoplewho are
exploiting the boguswork experience, trial work or trainees.
An example was provided to me of awell-known sandwich
chain that argued that it needed nine months to train sand-
wich-makers.

The Hon. Nick Xenophon interjecting:

The Hon. IAN GILFILLAN: | am not going to spoil
your lunch. We also recognise that in some cases a person
with little or no training or experience can demonstrate an
aptitude to learn while employed on atria basis. Wherethis
isagenuinerelationship it does not seem reasonablefor this
person to be paid afull wage when, clearly, they are not yet
capable of doing the job. As| said before, we would hate to
seethis particularly valuable door closed in the face of young
people seeking a toehold in the labour market, especially
when the government is putting this clause forward with
clearly good intentions. | urge support for our amendment.

The Hon. P. HOLLOWAY: The government does not
see any particular problem with the proposal, so we will not
opposeit.

The Hon. R.D. LAWSON: The Liberal opposition will
also support the amendment.

The Hon. NICK XENOPHON: | also support thisvery
sensible amendment.

The Hon. T.G. CAMERON: | suppose| should jointhe
club, but I thought the commission could aready specify rates
of pay according to different levels of skill or experience.

The Hon. IAN GILFILLAN: If | can cointhe phrase of
my colleague, the Hon. Nick Xenophon: to make it crystal
clear so that thereis no doubt. Thisisthe Xenophon trend of
amendment, which makes it crystal clear.

Amendment carried; clause as amended passed.

Progress reported; committee to sit again.

MURRAY RIVER

The Hon. P. HOLLOWAY (Minister for Industry and
Trade): | lay on the table a copy of a ministerial statement
relating to the Murray River made on Thursday 17 February
in another place by the Minister for the River Murray (Hon.
K.A. Maywald).

BUS CONTRACTS

The Hon. P. HOLLOWAY: | lay on the table a copy of
a ministerial statement relating to bus contracts made on
Thursday 17 February in another place by the Minister for
Transport (Hon. P.L. White).

PARLIAMENTARY COMMITTEES (PUBLIC
WORKS) AMENDMENT BILL

Received from the House of Assembly and read a first
time.

ADJOURNMENT

At 547 p.m. the council adjourned until Monday
28 February at 2.15 p.m.



