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The PRESIDENT (Hon. R.R. Roberts) took the chair

at 2.19 p.m. and read prayers.
PAPERSTABLED

The following papers were laid on the table:
By the President—

Reports, 2004-05—

Corporations—
Mitcham
Mount Gambier
Onkaparinga
Prospect

District Councils—
Barunga West
Barossa
Copper Coast
Elliston
Grant
Kangaroo Island
Renmark
Roxby Downs
Streaky Bay

By the Minister for Industry and Trade (Hon.

Holloway)—

South Australian Film Corporation—Report, 2004-05.

SELECT COMMITTEE ON THE ROLE AND
ADEQUACY OF GOVERNMENT FUNDED
NATIONAL BROADCASTING

correct the Speaker on the correct use of the term
‘parliament’?

The PRESIDENT: | acknowledge the honourable
member’s point of protocol and | shall have a discussion with
my colleague in another place.

QUESTIONTIME

TRADE AND ECONOMIC DEVELOPMENT
DEPARTMENT

TheHon. R.I. LUCAS (Leader of the Opposition): |
seek leave to make a brief explanation before asking the
Leader of the Government a question about DTED.

Leave granted.

TheHon. R.I. LUCAS: | am advised that in Novem-
ber 2003 cabinet approved expenditure of $814 338 for the
economic development plan for the southern suburbs. | am
advised that in November 2003 cabinet not only approved
that expenditure but also agreed on the specific commitments
that were to be funded by the government. The money was
allocated to the department, the responsibility of the Leader
of the Government in this chamber. Significant concern has
been expressed to me from people within the minister’s
department that at the end of the last financial year, in the

" middle of 2005, the vast majority of that money to be spent

on the economic development plan for the southern suburbs
had been left unspent. Indeed, $559 000 had been unspent out
of just over $800 000.

Significant concern has been expressed that many small
and medium enterprises in the southern suburbs believe they
could have been assisted in terms of job development and job

The Hon. NICK XENOPHON: | lay upon the table the creation if the minister, his chief executive and the depart-
report of the committee, together with minutes of proceedinggnent had managed to get on with the job that they were given

and evidence.
Report received and ordered to be published.

STATUTORY AUTHORITIESREVIEW
COMMITTEE

TheHon. R.K. SNEATH: | lay on the table an interim

in 2003 of spending this cabinet allocated money. My
guestions are:

1. How does the minister defend the fact that his depart-
ment has left the large majority of the urgently needed
$814 000 for the economic development plan for the southern
suburbs unspent as at the end of 20057

2. Will the minister bring back an urgent report to this

report of the committee on its inquiry into the Nurses Boardcnamber as to who, other than he, was responsible within the

of South Australia.
Report received and ordered to be published.

ENVIRONMENT, RESOURCES AND
DEVELOPMENT COMMITTEE

department for leaving this money unspent?
3. What does he intend to do in relation to the economic
development plan expenditure for the southern suburbs?
TheHon. P. HOLLOWAY (Minister for Industry and
Trade): Some money was made available in November 2003.

The Hon. G.E. GAGO: | bring up the 2003-04 report of | am not exactly sure of the time, but certainly it pre-dated my
the committee on the Upper South-East Dryland Salinity andime as the minister in this portfolio—which was April 2004.

Flood Management Act 2002.
Report received.

TheHon. G.E. GAGO: | bring up the report of the

Certainly, significant discussions went on with the Onka-
paringa council and the Minister for the Southern Suburbs in
relation to these particular programs to which the honourable

committee on an inquiry into the Eyre Peninsula Bushfire an€Mbper has referred, in terms of developing an economic

Native Vegetation.
Report Received.

HOUSE OF ASSEMBLY, REGIONAL SITTING

development plan for the southern suburbs. Local government
has been closely involved with that. | am aware that not all
the money has been spent. The honourable member has
sought some information in relation to the amount. Obvious-
ly, I do not have that information at my fingertips at present,

TheHon. A.J. REDFORD: Mr President, | rise on a but | will get the information and bring back a response.

point of order. | noticed in another place the Speaker referred It is all very well for the honourable member to suggest
to the visit by the ‘parliament’ to Mount Gambier and a gift that this money was available for individual companies. That
to the ‘parliament’ commemorating its visit. Could you passwas not the purpose for it. The money that was made
on to the Speaker that it was not the ‘parliament’ that visitecavailable was to provide an economic development plan for
Mount Gambier but the House of Assembly; and could youhe southern suburbs, and a lot of work has been undertaken
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in relation to that matter with one of the officers. The Irepeat:: .. anytesting which involves handing drugs back
Department of Trade and Economic Development has beep kids.’ It is not clear to everybody that that does not mean
working with not only Onkaparinga council but also the that the government does not mind pill testing if the drugs are
Office for the Southern Suburbs to get that particulamot in fact handed back to the users. My questions are:

information. 1. Does the minister accept that it is anticipated that at the
TheHon. R.l. Lucas: What sort of things are you looking Summer Enchanted dance party on 3 December Ecstasy and
at? other illicit drugs will be available and will be used by people

TheHon. P. HOLLOWAY: The honourable member who attend?
asks these questions. | suggest that he look at the unemploy- 2. What is the government’s position in relation to such
ment figures for this state, which have been at the lowegtarties?
level they have been for many years. 3. Why are the police issuing warnings to researchers who
TheHon. R.I. Lucas: Thanks to Howard and Costello. say they wish to conduct tests, but not to other persons who
TheHon. P. HOLLOWAY: No, it isn't. They have might be minded to attend such functions?
actually been lower than other states. That was not the case 4. What action will this government take to ensure that
some years ago, but since this government has developed #licit drugs are not available and are not used at the forth-
economic development plan we have achieved that goal. coming Summer Enchanted dance party?

Members interjecting: TheHon. CARMEL ZOLLO (Minister for Mental
TheHon. P. HOLL OWAY: Members opposite might not Health and Substance Abuse): Obviously, | am aware that
like it, but those are the facts. an article appeared in ti8nday Mail yesterday. Apparently,

the Melbourne-based group, Enlighten Harm Reduction,
TheHon. R.I. LUCAS: | ask a supplementary question. claimed that it had unsuccessfully requested permission from
Is it true that the Expenditure Review Committee of cabinethe health minister in the other place to conduct pill testing
was so unconvinced by the minister's submission forat the forthcoming rave event, Summer Enchanted. | must
carryover that he was given only conditional approval foradvise the council that, under the Controlled Substances Act,
carryover of these funds until he could justify why he had notEnlighten Harm Reduction would require a permit, which is
spent the vast majority of this money since November 20033sued by Pharmaceutical Services (Drug and Alcohol
TheHon. P. HOLLOWAY: | have already explained to Services South Australia), to legally conduct pill testing at the
the honourable member that | will not discuss matters whichiave event.

are before cabinet. There is no record of an application being received from
TheHon. R.l. Lucas: It's too embarrassing for you. Enlighten Harm Reduction to conduct drug testing at either
The Hon. P. HOLL OWAY: Not in the least. the minister’s office or Pharmaceutical Services. | advise that,
even if an application had been received, | would not approve

RAVE PARTIES a permit for drug testing to be issued because, as the honour-

able member obviously knows, South Australia supports the
TheHon. R.D. LAWSON: | seek leave to make a brief position of the National Ministerial Council on Drugs, that
explanation before asking the Minister for Mental Health ands, that it cannot endorse the development and use of drug-
Substance Abuse a question about rave parties. testing kits for personal use.
Leave granted. As the former minister for health mentioned (and it was
TheHon. R.D. LAWSON: The case of Ms Michelle also mentioned during the asking of this question), the
Leslie, who has been in custody in Indonesia for the last thregovernment does not endorse the development or use of drug-
months having been found in possession of two Ecstaspesting kits. Indeed, there is no evidence to indicate that
tablets, has excited a good deal of interest in this country. kesting leads to any net reduction in the harm caused by
is well documented that Ecstasy and other illicit drugs areirugs. My only personal advice to any young people (and, |
widely available and extensively used at so-called ravem sure, the only sensible advice) would be, ‘Just do not take
parties. YesterdaySunday Mail contained a notification that them, then you don't have to worry about the quality of them.
on 2 December there will be a so-called dance party calleBo not take them.’
Summer Enchanted, which is to be held at an undisclosed
location in the northern suburbs at an outdoor venue. This TheHon. R.D. LAWSON: As a supplementary question,
event is expected to draw up to 8 000 people. | point out that the question did not relate to the government’s
The report states that the police have issued a warning thapsition relating to drug testing; it related to the government’s
the law will be enforced if any pill testing is engaged in atposition regarding the use of drugs and the availability of
that particular event. Detective Chief Inspector Peter Harvegrugs at these parties.
is quoted as saying: TheHon. CARMEL ZOLLO: Itis the same answer: we
... if we havereasonable cause there has been an offence we wifl0 Not agree. They are illegal. What is your question? They
take action. The police are not involved in moral arguments. Weare illegal.
enforce the law. An honour able member: We know you're soft on drugs.
He said that the police from the Elizabeth local service area TheHon. CARMEL ZOLLO: That is a disgusting thing
would maintain a visual and covert presence at the event. for you to say, just disgusting!
This government’s position in relation to the matter of pill
testing was somewhat ambivalently put by the Hon. Lea TheHon. SANDRA KANCK: As a supplementary

Stevens (former minister for health) when she said in Marclluestion— S
this year: The Hon. A.J. Redford interjecting:

\ e . The PRESIDENT: Order!
The government’s position is clear and it has been stated . -
repeatedly: we will not support any testing which involves handing The_ Hon. SANDRA KANCK: —given t_hat the minister
drugs back to kids. has said that there is no proof that pill testing reduces the use



Monday 28 November 2005 LEGISLATIVE COUNCIL 3265

of these drugs, what is the source of her research to make thiais certainly my view and it is something that would be
claim and what does she say to all the other research aroudéscussed around the cabinet table that the message we should
the world that shows that pill testing reduces the use of thedee giving to our young people is simply: ‘Don’t take them.
illicit drugs at rave parties? Then you don’t have to worry about whether there are any

TheHon. CARMEL ZOLLO: That s the advice that | toxic substances in them.
have received from experts.

TheHon. Sandra Kanck: Which experts?

TheHon. CARMEL ZOLLO: Obviously, DASSA and,
probably, the ministerial council. Nevertheless, | will bring
back some further advice for the honourable member.

TheHon. IAN GILFILLAN: I have a further supplemen-
tary question. What is the difference between the harm
minimisation of drug testing and the government’s hypo-
dermic syringe exchange for quite clearly the continuation of

The Hon. NICK XENOPHON: As a supplementary 2n illegal drug-taking activity? ,
question, has the government received advice on issues of | heHon. CARMEL ZOLLO:  Would you mind
legal liability arising out of the consequences of pills being"eP€ating the question? , _
tested and then there being a significant adverse reaction, TheHon. IAN GILFILLAN: What is the difference
such as an overdose requiring hospitalisation? Has any adviB&tween providing a drug testing facility to minimise harm
been provided to the minister about the potential legaft @ public event and the hypodermic syringe exchange,
liability involved with any Royal Adelaide Hospital linked Which clearly provides for the continued illegal use of a
unit involved in such testing? prohibited substance? '

TheHon. CARMEL ZOLLO: | will probably have to TheHon. CARMEL ZOLLO: | think the needle and
take advice in relation to the legality of the question raised byYfinge program is used for HIV and for hepatitis C ilinesses,
the honourable member. Again, we do not agree with youngnd ! think the research has now very much shown that, based
people taking these drugs. The best advice to them is: ‘Plead®} the costs of treatment and the quality of life etc., it is

just do not take them’, but | will bring back some advice fore_st_imated that the_ r_eturn on ne_edle programs i_s between $2.4
the honourable member. billion and $7.7 billion on that investment. | think that a lot

of the questions that have been asked are clearly questions of

TheHon. IAN GILFILLAN: | have a further supplemen- conscience. Our government always has a duty of care in
tary question. Has the minister read the contents of an emdielation to educa_ltion,_ health issues and law and order issues.
I sent her on the presentation to the Balanced Justice ConfdYlembers opposite might not agree, but the government of the
ence held last Friday week by Dr David Caldicott, seniorday clearly has to take all three into consideration when
registrar at the hospital, in which the case is put clearly anghaking policy. Regarding the pill testing that we are talking
firmly for the benefits that flow from drug testing at rave about at rave parties, it is the government’s view that it is
parties? entirely sending out the wrong message to our young people.

The Hon. CARMEL ZOLLO: | probably have not had The or_lly simple answer can be: ‘Don’t take drugs and then
the opportunity to read the honourable member’s email. N¥0U Will not have to worry about the subsequent conse-
doubt it is probably in my office, but | have to say that both QUENCES.
the government and the police are not supportive of the
rese%rch being conducteg by Dr Caldicott?pl think it is __1heHon. KATE REYNOLDS: I have a further supple-
important that public perception does not identify theMentary question. ,
government's condoning drug use. Any research within this | "@PRESIDENT: | am getting very concerned about the
area should be undertaken under strict guidelines, but agafimPer of supplementary questions. This is not on.
| will have a look as to exactly what the honourable member TheHon. KATE REYNOLDS: | have a further supple-

has sent through the email system and bring back sonf@entary question arising from the minister's answer. How
further advice. does the government in that case justify the millions of

dollars that it spends on programs to encourage people to
TheHon. SANDRA KANCK: | have a further supple- drink only safe amounts of alcohol?
mentary question. Given that the international research shows The PRESIDENT: Alcohol is a legal drug.
that the use of pill testing reduces the amount of drug taking TheHon. CARMEL ZOLLO: | am not sure how that
at rave parties, has the government taken any legal advi@#ises out of the answer.
about its legal liability in the event that somebody does have The PRESIDENT: | think that the connection is that
some adverse reaction and the government has refused ghiere are programs for both forms of drug. | think the answer
testing as a way of reducing the use of these drugs? is fairly obvious: one is a legal drug, the other is not.
TheHon. CARMEL ZOLLO: Again, itisillegal, but | TheHon. CARMEL ZOLLO: One is legal and one is
can tell honourable members that the issue of drug testing i%ot legal.
on the agendas for both the Intergovernmental Committee on
Drugs and the Ministerial Council on Drug Strategies for PRISON CHAPLAINCY

2006.
TheHon. A.J. REDFORD: | seek leave to make a brief

explanation before asking the Minister for Correctional
The Hon. SANDRA KANCK: | have a further supple- Services questions about prison chaplaincy.
mentary question. The minister referred to public perception. Leave granted.
Is the minister going to make this decision based on public TheHon. A.J. REDFORD: Last week the Minister for
perception or on scientific fact? Education and Children’s Services told parliament that school
TheHon. CARMEL ZOLLO: As a government, we chaplains would no longer be called school chaplains;
have a duty of care and responsibility to all our citizens, andnstead, they would be called Christian volunteers. The
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shadow minister Vickie Chapman MP described the move athere has been any collective wisdom applied to discussing
political correctness gone mad. | understand that Heads difie issue around the table. It is something that the honourable
Churches State Schools Ministry Coordinating Group, thenember has probably triggered. | do not want it to impact
education department’s Debra Kay, states: back into the prison system.

Itis the view of DECS that the term used to describe personswho TheHon. A.J. Redford: So, you are not confirming any
are volunteering in schools through the Christian Volunteerchange.
program— TheHon. T.G. ROBERTS: No change has been
I might add that we call it the school chaplaincy program—recommended to me either by the prison chaplain service or
should be free from any ambiguity, and that parents and student§€ volunteers. But if it is a name change for the sake of a
should be clear about the service that is offered and the personneme change with no change to service delivery, | cannot see
offering the service. DECS does not believe that the name (chaplaihat any damage could or would be caused. However, that is
reflects the background of the person and the nature of the servi : : -
sufficiently clearly for DECS purposes. ?S_r the group th_at_ services the prisons and the collective

, ) ., wisdom of the Ministers Fraternal. They may want to make

As the member for Bragg pointed out, the term ‘chaplain’ has, recommendation to the prison chaplain service through the

been in use since the 14th century. The prison chaplainqyyrrectional services system, and | will certainly raise it
service provides an important and integral service to oUfhside cabinet.

prisons in South Australia. | know that the service is staffe

by many persons who assist in providing this extremely TheHon. A.J. REDFORD: | have a supplementary
valuable service. | also understand that many of those persoggestion. If there is an approach to change the name, what
are volunteers and, indeed, in some cases, not formallyj the minister's response be?
qualified. | also note that, earlier this year, the Victorian TheHon. T.G. ROBERTS: It will be one of consider-
Salvation Army was taken to court by a prisoner claiming t04tion and consultation.
be a ‘Wicca'—in other words, an exponent of witchcraft—
under their religious vilification legislation in relationtothe  TheHon. J.F. STEFANI: Can the minister advise
prison chaplaincy service, alleging religious vilification of his whether he sought the views on this matter from his Excom
Wiccan beliefs. I understand that that application was discabinet colleague, Monsignor Cappo?
missed. My questions are: TheHon. T.G. ROBERTS: | think that the Ministers

1. Does the minister agree with his cabinet colleague’raternal probably have a broader range of views than
decision to change the term ‘school chaplain’ to the termvionsignor Cappo, although he is in touch with all the

‘Christian volunteer'? _ _ religions within South Australia, and | would make an
2. Is the minister contemplating changing the name ohpproach to him for an opinion.

Prison Chaplaincy Services SA to any other name? If so,
what? HURRICANE KATRINA
TheHon. T.G. ROBERTS (Minister for Correctional
Services): | thank the honourable member for his question. TheHon. G.E. GAGO: | seek leave to make a brief
| take the opportunity to thank all those volunteers who workexplanation before asking the Minister for Trade and Industry
in the prison services and who add to the rehabilitation and question about Hurricane Katrina.
counselling that is provided. However, | recognise that there Leave granted.
are opportunities for damage to be done by unqualified TheHon. G.E. GAGO: | noted with interest that the
people proffering advice and going under a name that may aoninister has previously reported on companies that are
may not be authorised by the particular churches that operafgoviding much needed help after the devastating tsunamiin
inside the prison system. As the minister responsible foAsia. Is he aware of any South Australian companies that are
prisons, | would be concerned if there were any wateringissisting to rebuild New Orleans after the destruction caused
down or any lesser service being provided by less qualifiedy Hurricane Katrina?
people. TheHon. P. HOLLOWAY (Minister for Industry and
A lot of people who provide counselling and support toTrade): | thank the honourable member for the opportunity
prison services only have life skills themselves to presento talk about one of the quiet achievers in this state, namely,
when dealing with prisoners, so | do not want to be dissuadedSITE Pty Ltd. Specialising in 3D laser imaging systems,
from discouraging those people from assisting. We hav@SITE has been at the forefront of efforts to rebuild the US
footballers and other sportspeople who enter prisons toity of New Orleans in the wake of the devastation caused by
provide leadership and mentoring skills. | think it is the Hurricane Katrina in August this year. An American team of
responsibility of the church groups and organisationgngineers and researchers, sponsored by the US National
themselves to make the declarations for and on behalf of th@cience Foundation to map structural and geotechnical
people who operate in the service of those Christian denomiamage to the city’s levees and waterways, has used the I-
nations or, in some cases, people of non-Christian faiths, &I TE studio software developed by Adelaide-based I-SITE
we are starting to get in gaols now in South Australia. | amPty Ltd.
not aware that there has been any cabinet decision in relation Highly detailed 3D models produced with the software
to the changed name. | think that it is a departmental decisiomave been used to assist with analysis and reconstruction
TheHon. A.J. Redford: Like with education. efforts. Ten different sites where levees had failed were
TheHon. T.G. ROBERTS: Yes. With education, | think scanned and modelled using the company’s I-SITE studio
that it is a departmental decision made by the Department &foftware, with more than 180 scans conducted over a five-day
Education. period. The Managing Director of I-SITE, Dr Bob Johnson,
TheHon. A.J. Redford: But she supports it. is a respected figure in Australia’s mining industry and has
TheHon. T.G. ROBERTS: Yes; | understand that the been a valuable member of the Export Council, established
minister supports the changed name, but | am not sure thhy the government in December 2003 to advise on export
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strategy issues and address barriers. As well as the US a bold supporter of walking trails and bike access in the
success, the company'’s software and equipment is also beiody, will take it up as a major issue. | am not quite sure who
used worldwide by surveyors, engineers, investigators anthe intransigent groups are to whom the honourable member
law enforcement agencies. I-SITE’s success in global marketefers, but | am sure the minister will track them down and
is built upon the company’s research strengths and smaitty to get some action in revising what seems to be an unused
focusing specific niche opportunities in overseas markets.asset.

The company’s American business is principally managed
through its office based in the United States, while the MITSUBISHI MOTORS
company’s software and laser scanner are developed and
produced in Adelaide. The international success of companies The Hon. T.G. CAMERON: | seek leave to make a brief
such as I-SITE demonstrate very effectively how Southexplanation before asking the Minister for Industry and Trade
Australian businesses can overcome the challenge of distangaestions about Mitsubishi Motors.
by seeking out opportunities where South Australia has a | gaye granted.

competitive advantage. | congratulate I-SITE on its success The Hon. T.G. CAMERON: Some disturbing informa-
in this and other ventures. . . . ; .
tion regarding the possible closure of Mitsubishi Motors has
EAGLE QUARRY MOUNTAIN BIKE PARK come to my attention. | do not believe the figures, but one
way to find out is to put a question to the minister. Mitsubishi
TheHon. IAN GILEILLAN: | seek leave to make an Motors is one of Australia’s largest vehicle manufacturers.

explanation before asking the Minister for Aboriginal Affairs The company employs 3 000 direct employees and has a 200-
and Reconciliation, representing the Minister for RecreationP!us strong national dealer network. The new boss of

Sport and Racing, a question relating to the Eagle Quarr)litsubishi is Mr Robert McEniry, who has been employed
Mountain Bike Park. on a five-year, $5 million contract, and he was previously

Leave granted. employed by SAAB and General Motors. He replaced
TheHon. IAN GILFEILLAN: In November 2001 the then Mr Tom Phillips as Mitsubishi's CEO on 1 November 2005.

Liberal minister for sport and recreation, now Deputy Leader Mitsubishi has received hundreds of millions of dollars in
of the Opposition, Mr lain Evans, announced the intendedoth federal and state government assistance and loans over
purchase of the Eagle Quarry near Eagle on the Hill. Thisecent years, particularly in the past five years. In 1997,
quarry was to be converted into a mountain bike park and, iMitsubishi threatened closure as part of a successful cam-
fact, it was thus purchased. Now, four years later, that parkaign by the car companies to push the Howard government
is still waiting to be opened to the public. So far, trails haveto maintain auto tariffs at least until to 2005. In August 2001,
been cut and then been allowed to become overgrown dBe company received $200 million in federal assistance, as
volunteers have not been allowed access to the site to perfonvell as a $20 million interest-free loan from the state
trail maintenance. Some of these trials have had to be recgpvernment after it threatened to exit the country, close its
as a result of this lack of maintenance, and others are stifiperations, and destroy some 3 400 jobs in the process. In
completely overgrown. 2002, the state government agreed to provide $50 million
For the past two years, mountain bike events have beefinade up of $40 million in cash over five years and $10 mil-
scheduled for this park and then been subsequently cancellégn in concessions over 10 years), while the federal govern-
as the park has not yet opened. Three of these eventent agreed to provide another $35 million.
including the state championships, were scheduled to take | have been advised that Mitsubishi sales are currently
place this year alone. As a result of this, South Australia hagunning at 15 per week for the whole of Australia and that
not hosted a round of the national mountain bike circuit, an@ars are being stockpiled. Some auto industry experts are
that is a poor outcome for a sport with such a high participaguietly saying that the closure of Mitsubishi is inevitable.
tion rate in a state which is flaunting itself as being cyclingMmany are predicting that Mitsubishi will close next year,
friendly, with that wonderful event the Tour Down Under. perhaps after the state election is out of the way. Direct job
The park was a key feature of the government’s mountaifosses if Mitsubishi were to close have been estimated at
bike strategy 2001-05 and yet remains closed in the lag 200, and flow-on effects to suppliers could see as many as
months of this year 2005. Reports in théount Barker  another 12 000 go. Severance payments have been estimated
Courier indicate that more than $1 million was spent in thisby the union to be as much as $2 billion. My questions are:
(so to speak) ‘yes, ministerish’ park without riders—the 1 wijll the minister confirm that Mitsubishi sales have

cheapest bike park to conduct, because if you have no ridefsynged to approximately 15 per week in Australia and that
it has no costs—with no public announcement of a possiblg j5 currently stockpiling cars?

opening date. My questions are:

1. Does the minister care about providing off-road
facilities for mountain bikers?

2. How does he explain the pig headed inaction over th
Eagle Quarry Mountain Bike Park? . .

g. V(\?Iill heynow guarantee access for volunteers to help. 3. Will the government rule out the rumours that Mitsu-
prepare the park and announce a firm opening date? ishi will close next year after th.e .state election?

TheHon. T.G. ROBERTS (Minister for Aboriginal TheHon. P. HOLLOWAY (Minister for Industry and
Affairsand Reconciliation): | thank the honourable member Trade): | think it is highly regrettable that these sorts of
for his very constructive, well thought out question. | think questions are raised. That sort of speculation really does not
he has uncovered something of a wasted resource, if tH0 anyone any good. We have just seen—
information he has supplied to the council is accurate. | am TheHon. T.G. Cameron: We just want you to tell the
sure that the Minister for Recreation, Sport and Racing, whdruth.

2. What are the total severance payments owed to
Mitsubishi workers; and can the government assure Mitsu-
bishi workers, in the event of a collapse, that their payments
8re safe?
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TheHon. P. HOLLOWAY: Well, that sort of highly illicit drugs’. The third occasion was on 24 November when
speculative question, without being checked, is just @r Paul Lehmann stated that at a meeting with Jonathon

disgrace, frankly. | will take it on notice. Brayley, where it was intended to be just he and the acting
director of mental health, a ministerial adviser from the health
LAW AND ORDER minister’s office had attended. | sought clarification as to

~ whether it was now the practice for this government to invite
TheHon. T.J. STEPHENS: | seek leave to make a brief ministerial advisers to attend meetings between health

explanation before asking the Minister for Industry andpyreaucrats. My question are:
Trade, representing the Minister for Police, a question about 1. |n relation to Ben Harvey, has the minister sought a
police numbers. review of procedures at Glenside? Does she have a report
Leave granted. which she can provide to us? Has drug and alcohol use been
TheHon. T.J. STEPHENS: Last week, in response toa permitted in Glenside and, if so, is that still the case?
question | asked, the Minister for Industry and Trade claimed 2. Will the minister undertake to provide an answer to this
that the Rann Labor government had the highest level gflace in relation to Glenn Wells’ statement on television a
policing in South Australia’s history and said, ‘Thanks to couple of weeks ago that ‘hospitals will not treat people with
some of the other law and order measures this governmeniental health problems if they have been taking illicit drugs’?
has taken, we have been able to very effectively reduce 3. Will the minister clarify whether it is a new practice of
crime.” Members would also be aware that recently releaseghis government that politically appointed advisers attend
ABS national crime figures show a position that is contrarymeetings of bureaucrats?
to the impression created by the leader in this chamber and The Hon. CARMEL ZOLLO (Minister for Mental
Premier Rann. The national ABS figures say that murder iHealth and Substance Abuse): | think the last question
South Australia is 38 per cent higher; total homicide andnight be easier to deal with first. It was my understanding
related offences, 51 per cent higher; armed robbery, 10.4 péfiat Dr Paul Lehmann wrote to virtually every state member
cent higher in South Australia; unlawful entry with intent, of parliament in South Australia. The issues were raised with
13.6 per cent higher in South Australia; motor vehicle theftthe Hon. Lea Stevens (as minister for health at the time). | do
33.8 per cent higher in South Australia; and other theftnot see anything untoward in ministerial staff being at that
25.6 per cent higher in South Australia. meeting. If the honourable member does, so be it. Honestly,
In fact the rate of crime in a range of categories actuallyl do not see anything untoward in relation to that.
increased dramatically in South Australia between 2003 and In relation to the patient at Glenside, obviously, this
2004: murder up 5.3 per cent; attempted murder up 30.7 pglerson’s name has been mentioned, but in future | would like
cent; total homicide and related offences up 11.3 per cenis all to observe that we should not be using people’s names.
kidnapping/abduction up 15 per cent; and motor vehicle theftsam not having a go at the honourable member because |

up 2.45 per cent. My questions are: think his name may have been raised in the other place;
1. Why does the minister misrepresent the true state afbviously, his name is out there. | would not like to use
policing and crime in South Australia? people’s names. We all know the very unique challenges that

2. Is the minister saying that the government’s policieamental health issues do raise. | think possibly we add further
regarding law and order are responsible for these frighteningeartache to the families of people whose names are men-

increases in crime? tioned in parliament.
3. What criminal offences have decreased under this | cannot go into specific details about individual cases
government? because of confidentiality reasons, but | advise the honour-

TheHon. P. HOLLOWAY (Minister for Industryand  able member that the patient was not in a secure ward.
Trade): A number of them. | will get the statistics from the Therefore, this is not a matter of escape in relation to this

Minister for Police and bring back a reply. gentleman. | have asked the Director for Mental Health to
investigate in order to ensure all procedures were appropriate-
MENTAL HEALTH ly followed. | understand that the investigation is continuing

and should be completed shortly. | thought | had responded

TheHon. JM.A.LENSINK: | seek leave to make an already—at the time it was a supplementary question from
explanation before asking the Minister for Mental Health andhe Hon. Rob Lucas—that we have a protocol in relation to
Substance Abuse a question about her replies to questionsdfug and alcohol use at Glenside. Cannabis, illicit drugs and
relation to mental health. alcohol are not allowed into the Glenside campus. The

Leave granted. campus has numerous exit and entry points, and they may be

TheHon. JM.A.LENSINK: | would like to seek used by patients and members of the public. It is a health
clarification in relation to three questions | have asked of théacility. The entry points have signs indicating that drug use
minister. The first is in relation to a question | asked onis not tolerated and monitoring strategies are in force.
8 November regarding the incident at Glenside with Mr Ben  Security personnel monitor activity on the grounds for
Harvey. In her reply, in part, the minister said: signs of suspicious activity; patients are informed that the

I have asked for a review of security procedures at Glensidegonsumption of any non-prescribed substances is not allowed,
which prevent drug and alcohol use. Clearly, | will have to bringand patients may leave the grounds on approved leave. If the
back advice at another time. staff believe that a person is intoxicated by any substance,
I then asked a supplementary question in relation to whethéhat person is required to undergo a breath analysis. | am
drug and alcohol use is permitted within Glenside. On theadvised that any prohibited items are confiscated and reported
second occasion, on 22 November, | asked a question o senior staff and police where appropriate. As we all know,
relation to the case of Jarrod of Mount Barker. His carepolice can be called to the Glenside campus by senior staff
worker had stated oftateline that ‘hospitals will not treat  (for example, the duty nurse manager) in respect of any
people with mental health problems if they have been takingnatter which, within the community, would require police
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involvement. | think that covers the honourable member’s Taking into account our population levels and percentages
inquiry in relation to that gentleman. In relation to the Mountof indigenous and non-indigenous people, | think that, in
Barker incident, | think it was the carer who raised the issuenost sports across the board, South Australia does very well
that we do not have dual— and punches above its weight. Over the years, South Aust-
The Hon. J.M.A. Lensink interjecting: ralian teams of all kinds have much to be congratulated about.
TheHon. CARMEL ZOLLO: Right. | said at the time  The annual event attracts football and netball teams through-
on the program that we have provided funding for dualout Australia. In the Australian Rules competition, the South
diagnosis staff to be made available to our mental healtAustralian team advanced to the grand final against a heavily-
services. It is my intention that those staff be made availabléavoured Northern Territory team. The NT Top End, who
at various levels. | think this incident occurred last June, angvere playing on their home ground and in front of a vocal
it is now my understanding that the patient involved has beehome crowd, usually gets a few goals extra as a result of its
stabilised. | am also advised that a root cause analysis of thecal support.
circumstances of his case is being conducted through the The South Australian team, the Nungas, coached by
Department of Health. A root cause analysis is an investigdormer Adelaide Crows favourite Eddie Hocking, outlasted
tion which focuses on lessons that can be learned from the home team to win the open-age championship 13.6 (84)
situation. Indeed, | said to Dr Lehmann that, if anybody hago 10.11 (71). This team win gives Hocking his second
any concerns in relation to the way patients are handled, theyictory in a row as the team coach, and | would put that on
should always bring them to the attention of my office,a par with Malcolm Blight in terms of national successes. It
because if something goes wrong we need to fix it and wes also the South Australian team’s third straight win in the
need to learn from it. National Indigenous Football Championships and the sixth
As | said, since that time the government has made théime that it has participated in the grand final since the
announcement about dual diagnosis staff, and | announced aampetition was revived in the year 2000.
injection of $1.9 million over four years for CAMHS workers ~ In the netball competition, the South Australian team,
in regional areas, and | am advised that Mount Barker wouldvhich has been dominant at the National Indigenous Cham-
be a recipient of that. As | said, we need to learn from thespionships for the past few years, again claimed the title with
incidents, and | encourage everybody to bring such incident 27-22 victory over the team from Victoria. Jaki Banks, who
to the attention of my office. was a departmental officer in DAAR (a very good departmen-
tal officer as well as a very good netballer), and Courtney
TheHon. J.M.A. LENSINK: | ask a supplementary Nowak were the stand-out players for South Australia during
guestion. Is it then the case that, if one of the dual diagnosithe tournament. South Australia has a proud tradition of
workers is not in a hospital and somebody presents with achievement by our Aboriginal sports men and women at the
problem arising from illicit drug use, they will not be treated elite level of their chosen sports. These successful men and
in hospital, or is what the care worker said incorrect? women are wonderful role models for Aboriginal communi-
TheHon. CARMEL ZOLLO: As | said to the honour- ties throughout the state, especially to young people at the
able member, this incident happened last June, and it is nstart of what could be successful sporting careers.
advice now that some assistance would be given. DASSA and | extend my congratulations and those of the whole of the
mental health are working more closely and collaborativelycouncil to those who have competed. | mention, too, the
together, virtually every day, and protocols have been set ugports and education program which we have recently
to deal with diagnosis by nurses. So, | hope that situation iannounced. The opening of the training and playing facility

not repeated. in Adelaide with connections to northern area schools is an
initiative which, we hope, will bring not only good sporting
ABORIGINES, SPORTING ACHIEVEMENTS results but also good academic career paths for young and

~_ mature-aged Aboriginal people in this state.
TheHon. J. GAZZOLA: | seek leave to make a brief

explanation before asking the Minister for Aboriginal Affairs ATTORNEY-GENERAL

and Reconciliation a question about the sporting achieve-

ments of Aboriginal people. TheHon. KATE REYNOLDS: | seek leave to make a
Leave granted. brief explanation before asking the Minister for Industry and
TheHon. J. GAZZOLA: The South Australian indigen- Trade, representing the Premier, a question about the

ous football and netball teams recently competed in théttorney-General's possible conflict of interest.

Charles Perkins National Indigenous Football and Netball Leave granted.

Championships in Darwin. | understand the teams were TheHon. KATE REYNOLDS: Today the Attorney-

outstandingly successful. Will the minister please describe thE&eneral said on ABC Radio that South Australia already has

two grand final events at which the South Australian teamadequate measures in place to tackle any alleged corruption.

were victorious over the Northern Territory and Victorian We are pleased that the opposition has now promised to

based teams? consider an anti-corruption commission if it wins next year's
TheHon. T.G. ROBERTS (Minister for Aboriginal  state election. Members will know that the South Australian

Affairsand Reconciliation): It is good to see that somebody Democrats have a bill before the parliament for an independ-

reads my press releases; if only more of them would bent commission against crime and corruption—and, | think,

printed. The good news is that | can confirm the results téhat is for the third time. New South Wales and Queensland—

which the honourable member refers. Indigenous sports men The Hon. lan Gilfillan interjecting:

and women have continued their recent dominance of TheHon. KATE REYNOLDS: Thank you. My col-

interstate competition, taking out both open-age titles of théeague the Hon. lan Gilfillan confirms that is correct. New

Charles Perkins National Indigenous Football and NetbalSouth Wales and Queensland have learned the lesson of the

Championships in Darwin. past and both now have well resourced and highly-effective
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commissions to investigate allegations of governmenbf health, education and law and order and put it into the sort
corruption. My questions to the Premier, through the ministemf events we have seen here—if they think that is their
are: priority—then | hope they put it to the people of South
1. Considering that the Attorney-General himself is theAustralia. | hope they say, ‘We will spend between $17 mil-
subject of two inquiries, which should have been investigatetion and $25 million less than the Labor government every
by an anti-corruption commission, how can the governmentyear in relation to health, education, law and order and we
the parliament and the citizens of South Australia feewill spend it on lawyers. We will find some top lawyers, give
confident that the Attorney-General will take an objectivethem $400 grand or $500 grand each to go around and
view on this matter? investigate on this endless sort of frolic’ that they have been
2. Does the Attorney-General have a personal interest ion before; notwithstanding the fact that the justification for
making sure that South Australia does not have an antit has already been to court. In case the Hon. Kate Reynolds
corruption commission? has not noticed it, Mr Ashbourne was actually charged with
3. Has the Premier or the government taken legal advicabuse of public office and he was found not guilty. Mr Atkin-
about whether or not the Attorney-General has a conflict ofon was a witness in relation to that case. Sandra Kanck and
interest in relation to this matter and therefore should not béhe Hon. Kate Reynolds spent every day—
commenting publicly on these proposals? TheHon. Kate Reynolds: The Hon. Sandra Kanck.
4. Willthe Premier act to ensure that another minister—  TheHon. P. HOLLOWAY: Yes, | am sorry: the
or, better St|”, the Premier himself—comments on theHon_ Sandra Kanck and the Hon. Kate Reyno|ds_and we
proposals for an independent commission against crime angight even have the Hon. Mr Brindal, | believe. If we can
Corl’uption WhI|St the perception Of the COﬂﬂiCt Of intel’est bychange our rules a b|t’ to 10 yearsy he m|ght get a guernsey

the Attorney-General continues? as well. Perhaps our lower house colleagues should do it. It
The PRESIDENT: Before the minister answers that, the is an interesting exercise, isn'tit?

question had a lot of allegations in it which would not beé  Tha Hon. A.J. Redford interjecting:
acceptable outside the council. It is always the responsibility TheHon. P. HOLLOWAY: Full-ime job! The Hon

?rfohuonhoﬁ,rgblgrg]:mf:srfihongggﬁ{ngr%beéfg ?i%t:shzfrgsrzz%%gus Redford does not seem to be aware that a couple of
9 y ’ P P é,x(tra former Liberal ministers apparently, or at least one is

Phoé rees?\?vsz,:yp;(;tuolgllg Minister, you can answer the quest'orcl,urrently being investigated by the police ACB, as a result of
: - digging by their own colleagues, of course, and assisted by

Traliré?'ﬁ'?grh%?tﬁlé h?ﬂﬁ;éﬁ'mggbgtgﬁi X&?)?ne ‘the Hon. Sandra Kanck, as a result of this information. As a
: Yresult of the activities of these members opposite, what they

General was called as a witness of truth in the corruption tr"”“ave done together is simply gone through this great exercise

of Randall Ashbourne in relation to that matter. Thatis a faCtto bring in everybody who knows Ralph Clarke, anyone who

| know the opposition and members of the Australian, o im at any stage in history: they have gone through all
Democrats are trying to grossly distort the position in relatlor'thiS exercise, dragged them all up and asked all sorts of

to that. ! . .
C guestions and yet the only action that appears to be happening
iﬁi':g; %Kngﬁtgwﬁed\'{g% anvone can make is that as a result of that investigation at least one former
. ol - : ,any . Liberal minister being investigated for corruption because
al[egatlons under parliamentary privilege. It is a very easy, . government has been so clean that, as the Auditor-
thing to do, and for the honourable m‘?”.‘bef to suggest th%eneral said, ‘This was no problem at all'. If this is as clean
the transfer of funds in the Crown Solicitor’s trust accountas it has got here, there must have been cases where members
was to somehow suggest some impropriety on the part of the, 1o the past have done it. So, if there is any role for
Attorney-General is an extremely dishonest and offenswguch a body, they are the sort of people who one suspects
question from the member who raised it. The answer to th ’

second question is no. Really, this is the sort of very con-ﬁlOlJId be investigated by it.

temptuous question that one would expect from the Aust-

ralian Democrats. What | find extraordinary is that we now
have the Liberal Party saying they might consider it if they REPLY TO QUESTION
getinto government. | think that, if we had a Liberal govern- SUPPORTED ACCOMM ODATION

ment, past history has shown you might well need a body like

that, because we had a situation there where the minister in Inreply toHon. KATE REYNOLDS (13 September).

charge of IT was trading in shares in IT companies. The Hon. T.G. ROBERTS: The Minister for Housing has
That was the sort of behaviour and the morality of peoplrovided the following information: _ o

opposite. That was their morality and we also had a numbe(lro Serious investigation and research was required to identify and

. . nsider the most appropriate assistance options, in regard to the fire
of ministers who were forced to resign as a result of theikafety issues in the ‘private for profit’ sector.

behaviour. They were forced to resign because of their DFC has consulted with fire safety, legal and taxation experts to
behaviour. So the Liberal Party has said that if they get int@nsure any subsidy to assist proprietors and landowners to meet
government they will consider it. How weak! They do not SPrinkler system costs is properly managed, and that Government

: P icia unding is used effectively as a contribution towards appropriate fire
believe in it either. This is just another cheap shot from the afety equipment. It is essential that any assistance will guarantee

and I am surprised the Hon. Kate Reynolds has been sillyafety in the event of a fire for all people associated with such

enough to fall for it, actually. What are you saying? facilities.
TheHon. Caroline Schaefer: If you have no concerns, I would also like to comment that there are no new fire safety
what are you worried about? standards; that the life safety standards required of Supported

. ; Residential Facilities (SRFs) are prescribed in the Building Code of
T.he_Hon. P. HO.L.LOWAY' I W'”. tell you one reason  aystralia and enforced through councils’ Building Fire Safety
why; itis the $17 million. It costs | think between $17 million committees and the South Australian Metropolitan Fire Service. It

and $25 million; If Liberal members want to take money outhas been known to Government for some time that many SRFs are
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not compliant with fire safety standards and have been required fmade to me (and, | imagine, to other members) by the South

upgrade and improve their fire safety equipment and procedures ; iati ;
| visited Mt Gambier in May 2005. At that time, | also visited Mr Australian Bar Association. | could perhaps have mentioned

Alister Armstrong at his SRF, Lambert Village. During that visit | thiS earlier, but it ought be put on the record that the
was asked if the Government intended to assist proprietors meet ti&sociation, through its President, Jonathan Wells QC, by
costs associated with the installation of residential sprinkler systemgnemorandum dated 16 November 2005 has expressed
| advised Mr Armstrong and other representatives from the SR%tpposition to the bill generally. Referring to the fact that the

sector that the Government was still considering the matter and that_ . o ; ;
further information would be provided in due course. Bolice powers bill is proceeding independently of the

| understand Mr McEwen did talk to Mr Armstrong about Preventive detention bill, he states:

Government assistance to the SRF sector to meet residential sprinkler The Association regrets that legislation is being enacted in this
System costs but before the SubSIdy scheme was flnallseq. HOWeVg[ecemea| way, thus obscuring from pub“c view the Comp|ete
Mr McEwen told Mr Armstrong that he expected the details of thejegislative strategy and the interaction of its component parts.
scheme would be finalised soon. o . . . .

I sent a letter on 15 September 2005 to all SRF proprietors, thé addition to asking the minister when it is envisaged that
SRF Association and the SRF Advisory Committee informing thenthis bill will come into operation, | ask him to indicate why
of the Government's commitment and intention to provide a subsidthe government has adopted what the Bar Association
towards the costs associated with the installation of residentigyagcripes as a ‘piecemeal’ approach
sprinkler systems into eligible SRFs. ) o .

Government has not refused to fund follow-up services to people | heHon. P.HOLLOWAY: | will answer the first
living in SRFs who required more than one dental treatment. Thluestion, namely, when will the act come into operation. |
current one-off special Oral Health program funded by DFC is inrefer the honourable member to clause 18 of the bill, entitled

response to SRF residents requiring urgent dental treatment. Abrgcess for seeking judicial officer confirmation’, which
residents in the eligible SRFs have been provided with access to ovides:

complete dental program to ensure that theirimmediate dental nee
are met. The Commissioner of Police or other police officer concerned

Future planning for ongoing dental treatment for SRF residentsnust comply with the process prescribed by the regulations in
is being discussed between DFC and the South Australian Dentakeking to obtain from a relevant judicial officer the confirmation
Services (SADS) to ensure that this group of people continue toequired under this Part in respect of the issuing of a special powers
access dental services as required. authorisation or special area declaration.

SRF residents are eligible for the SADS program. | would hop . . . .
that with the improved linkages with dental services, that proprietor%ﬂ':r;tOther words, very special and sensitive regulations will
other carers and service providers will be able to assist new residerft@ve to be made. As to the second part of the honourable
to access dental services. member’s question, my advice is that the reason for the so-

| understand that the Premier has acknowledged Mr Marshall'gglled piecemeal approach is that these bills have been

letter. | have had a meeting with Mr Marshall and other represen: :
tatives from the SRF Association and discussed the sector's corg-eveIOped separately because they are indeed about separate

cerns. Since that meeting, | have announced the Government's fifgatters.
safety residential sprinkler subsidy scheme. TheHon. R.D. LAWSON: | note the minister’s statement
__I'have also undertaken a series of visits to SRF's to gain furthefhat it has been necessary to develop sensitive regulations.
mss/tl-ohrgg?;nmsgfh\tlilsrﬁg.thls and other matters, and propose to Cont'”uﬂccep@ing that, is it intended that the act will come into
operation before those regulations are finalised, as often
happens, or does the government intend to have them
promulgated at the same time as the police powers bill comes
into operation? Finally, how long is it anticipated that it will
take to finalise those regulations, which he describes as
extremely sensitive?
MITSUBISHI MOTORS TheHon. P. HOLLOWAY: In answer to the first
The Hon. P. HOL L OWAY (Minister for Industry and question, the pill and the regulations_ will come into op_eration
Trade): | seek leave to make a brief statement. at the same time, as the blll will simply not work yvlthout
those regulations. In relation to the second question about
Leave granted.

. . . . how long they will take, obviously, that is a matter of
TheHon. P. HOLLOWAY: | have just had some brief o :
information put through in relation to Mitsubishi. The advice negotiation. The proper processes will apply between the

| have—and it is second hand—is that it sold 980 cars iudiciary and the Commissioner of Police. Given those

o . h egotiations, it is really a matter of how long that process
Sg%%?;ﬁﬂgi;haééui e?ﬁgﬁg?ﬁ;?nﬁ%ll |1n %??n;iglr?\(ﬁg]v%ertakes. It is obviously in the hands of those individuals, and
9 o . . S - we will take however long is necessary to get that proper

As soon as | get further information, | will provide it to the

council so that the disgusting, disgraceful and damaginé)Ut_?ﬂrenﬁ'on RD.LAWSON: Is it the governments

rumour released by the Hon. Terry Cameron can be ad|f1tention to have this legislation operating on 1 January 2006,

dressed. -
or at some earlier or later stage?
TERRORISM (POLICE POWERS) BILL TheHon. P. HOLL OWAY: We would certainly like that
to be the case. It would certainly be desirable but, obviously,
In committee. it is subject to the proviso that | just gave in relation to
negotiations.
Clause 1. Clause passed.

TheHon. R.D. LAWSON: Clause 1 may be the appropri-  Clause 2.
ate time to ask the minister to indicate when it is contem- TheHon. AN GILFILLAN: | move:
plated that this bill will come into operation. Secondly, will Page 3, after line 9—
he indicate to the committee why this bill is a separate piece Clause 2(1)—after the definition bivestigative authori-
of legislation from the terrorism bill dealing with preventive sation insert:
detention? | ask these questions in the light of a submission issuing authority—see section 2A,
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In putting these amendments on file, it is in no way to behe can find one) and ask permission to cordon off that area,
interpreted that the Democrats support this legislation, as weearch people running away from it or in it and so on (as

made clear at the second reading stage and in calling @ntemplated by this extraordinary legislation) is fantastical

division to vote against it. We remain implacably opposed tand not to be contemplated.

it as legislation in this state. | acknowledge that most of the | ask members to compare the protections proposed in this
amendments are based on the very thoughtful recommendsaitl with the regime so recently enacted under the Emergency
tions of the Law Society, to which | assume all membersManagement Act 2004. That act is also concerned with real
would at least have access if they have not had them sent égnergencies and, like this bill, contemplates the conferral of
them directly. The first amendment on file can be used as extraordinary powers in a declared emergency. | direct
test case for the varying of the definition of ‘investigative members’ attention to section 22 of the act. When there is an
authorisation’ and in relation to ‘relevant authority’ and identified major incident, the Commissioner of Police makes

‘relevant judicial officer’. Clause 2(1) provides: a declaration and that is that. The same is true of a major
... after the definition ofnvestigative authorisation insert: ~ emergency under section 23. Great powers are conferred as
issuing authority—see section 2A. a result. This bill sets up a carefully balanced system so that

My amendment No. 3 refers to section 2A. | foreshadow, ofhe maximum practical judicial oversight is built in. That
course, that, if successful with this amendment, | will beProposal should be supported. Itis generally consistent with
moving amendment No. 3, which provides: existing analogous mechanisms that have turned out to be
 after clause 2 insert: good enough for New South Wales, the Northern Territory
2A—Issuing authority and Queensland, although the government proposes addition-
The minister may, by writing, appoint a Judge of the Supremeal realistic judicial protection, but the emphasis is on
Court as an issuing authority if the Judge has, by writing,‘realistic’. In the government’s view, this amendment and all
consented to the appointment and the consent is in force. those which follow should be defeated.
In a way, this links with my amendment No. 2. lam sorry if  TheHon. R.D. LAWSON: | indicate that the Liberal
it sounds a bit confusing, but in the original bill the relevantopposition will not be supporting this amendment. | am
authority is wider than just a judge of the Supreme Court agnindful of the fact that both the Law Society and the South
an issuing authority. As far as the committee is concerned, WRystralian Bar Association have proposed a system under
may well be able to deal with these issues in at least thghich a judge has the sole authority to authorise the exercise
original two amendments, because several of the otheff powers under this legislation. We believe that judicial
amendments that are on file are consequential. oversight of a regime of this kind is important, but we do not
TheHon. P. HOLLOWAY: I think this should be treated pelieve that the function of authorising these exceptional
as the test amendment. | think that the Hon. Mr Glh‘lllan3 bYpowers (which might be exercised at very short notice) is
his comments, agrees to that. Amendments Nos 1 to 14 in thgypropriately a judicial function. It seems to me that there is
name of the Hon. Mr G|If||llan and amendment No. 16 are allyn ambiguity in the position being adopted by the legal
designed to do the one thing: replace the proposed systemghdies. It is well illustrated in the comment of the South
issuing authorisations to one based wholly and solely omystralian Bar Association in the submission to which |
application to a Supreme Court judge. _earlier referred. The association says:
The system proposed by the bill is as follows. The bil ... the association opposes the involvement of members of the

provides for a variety of declarations by the Commissionefygiciary in the administrative processes connected with the issuing
of Police, or other senior police officer above the rank ofof authorisations to police officers. Such a role necessarily compro-

superintendent, if the commissioner is unavailable to issue thwises the independence of the judicial officer concerned. The proper
authorisation. These authorisations cannot be issued unlg€& of an independent judiciary is to review the legality of action
P . : o urportedly taken under the act.
the Minister for Police and a judge of the District or Supreme|O
Court have confirmed that the Commissioner of Police hakthink that is a principal statement of position; | agree with
proper grounds for issuing the authorisation. In urgenft- The role of judicial officers is different to that of executive
circumstances, an authorisation may be issued withow@fficers, and the institution of these proceedings is appropri-
ministerial or judicial confirmation but confirmation must be ately, in our view, left in the hands of the police. The
sought as soon as possible. The minister or judge may refuigdiciary does have arole in relation to these authorisations.
to confirm such an authorisation if they are not satisfied thalt is a role to confirm, in conjunction with the Minister for
there were proper grounds for issuing the authorisation. IPolice—a minister responsible to this parliament and,
either refuses to the confirm the authorisation, it ceases t¢ltimately, the people of South Australia. We will not be
have any force. supporting this amendment or any amendment which is
Itis proposed that this well thought out system of checkglesigned to remove that regime.
and balances, taking into account the variety of possible |remind the chamber—if reminding is necessary—that
needs and exigencies of the situation, should be replaced bfis is a bill to grant police powers. At present, it is true that
a single and flexible system based entirely on the approval gfidicial officers authorise the issue of search warrants in
a Supreme Court judge acting in his or her personal capacitgertain circumstances. They also issue telephone tapping and
The government cannot and will not accept these amendther surveillance. They do so as a result of something
ments. The system proposed pays no attention to the contegitiated by police in their executive authority. They are really
in which that system will have to work. In essence, thatadopting a confirming position in relation to those matters,
system will have to work in circumstances in which there iswhich is comparable to the position under which we are
credible intelligence in the hands of the police that a terrorisplacing them in this bill.
attack is imminent or, worse yet, the facts will be that a | actually agree with the Bar Association’s view that it
terrorist attack has just happened. The idea that if a bomiould have been better for these two terrorism bills presently
goes off in the Adelaide Railway Station, the Commissionebefore this chamber to be put into one, because there are
of Police will have to traipse off to a Supreme Court judge (ifdiffering regimes in relation to preventive detention orders
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(which is the subject of the other bill) and differing forms of affect the rights, health and property of individuals. We
judicial oversight. It would have been better and moreaccepted in that legislation that in a situation of urgency and
comprehensible to have them amalgamated in one unifieeimergency you have to have an executive in charge to
system. However, | accept the fact that this government haaddress the issue appropriately.
been slow—almost the slowest in Australia—to come It would be over-egging the pudding to suggest that the
forward with a police powers bill. In other states they havePolice Commissioner should in those circumstances—that is,
had police powers legislation in place for years. In thosén the case of a fire, flood, earthquake or other emergency—
parliaments they are not debating two bills at the same timeyo off to a judge. In fact, no-one would ever suggest that he
Perfection is the enemy of progress. | accept the fact thathould go off to a judge in those circumstances but, when the
the government has been slow with the police powers billissue involves a terrorist act, there are those in the legal
The other bill, which has developed subsequently as a resydtofession who say that that is different, that the Police
of interstate and national consultations, has led to a differin@€ommissioner should not be able to act as we would expect
regime. There is no point in crying over spilt milk, but we him to act in these particular circumstances. We believe that
certainly do not believe that the role of judicial officers oughtthe argument raised by the minister is valid. | emphasised in
to be elevated in the manner suggested by this amendmenmty second reading speech that it would be a highly unusual
TheHon. AN GILFILLAN: | agree with the Hon. emergency situation in which the powers of this bill might be
Robert Lawson that—I will not say confusion, because thénvoked.
Bar Association argues that the bill should be withdrawn—  Amendment negatived.
the observation that the judiciary should not be involved other  The Hon. IAN GILFILLAN: Having lost that amend-
than in a review of the decision is a logical position that thement, | suspect that several of my amendments will not be
Bar Association puts up. However, the Law Society puts Ugyorth pursuing. However, | move:
an immediate practlcallrecommendatlon for amendlhg thg bil Clause 2(1), definitions of ‘relevant authority’ and ‘relevant
before us. I do not believe the argument against it is valid. jygicial officer—delete the definitions.
think it is appropriate to quote a couple of paragraphs fron:\_

the paper provided to me by the Law Society in relation tQnecause my amendments attempt to focus the responsibility

thlslm_le_l;ter. It states: red 1o poli . al power\é\lith a judge of the Supreme Court.
. The powers granted to police pursuant to a special ‘ o : ;
authorisation or a special area declaration are a grave intrusion to the The relevant authority’, as spelt outin clause 3(3), is the

rights of privacy and liberty enjoyed by South Australians. They alsd=0mmissioner of Police, or, if the Commissioner of Police
represent a breach of Australia’s obligations under internationals unavailable, the Deputy Commissioner of Police, or, if the
human rights law, including Article 17 of the International CovenantCommissioner of Police and the Deputy Commissioner are

on Civil and Political Rights. : L ;
2. Previously, when Australian parliaments have granted sucpmh unavailable, the relevant authority is an assistant

wide-reaching powers they have ensured that the issuing authorig@mmissioner of police, or, if the Commissioner of Police,
is independent of the persons who are going to execute those powetge Deputy Commissioner of Police and all assistant commis-

They give a couple of examples. It continues: sioners of police are unavailable to issue an authorisation, a
Even the draconian power to issue a ‘control order’ contained irpOIICe OE'C?{ agov_e _the rank of superintendent can move in
the commonwealth anti-terrorism (No. 2) bill has a similar proced-and make the decision.
ure. It is almost that Uncle Tom Cobble and all can, under
In the third point, they state that the reasons for this wer&€rtain circumstances, be embraced as a relevant authority.
explained by the High Court in the context of a telephonel e second part which | am moving to delete, ‘relevant
interception warrant. It goes on in some detail, and | assumigdicial officer’, means a judge of the Supreme Court or a
it refers to Grollo v. Palmer 1995. Apart from the greatJUdge of the District Court. The committee will realise that
seriousness of the intrusion on civil rights being entered intdY amendment aims to restrict it to a judge of the Supreme

by these pieces of terrorism legislation, the series of amend=ourt. Obviously, I am moving to delete that. However, | -
ments that | have on file would leave clause 3(4) intact. Ifealise that there may not need to be extensive debate on this

provides: amendment, because, at least in spirit, it is embraced by the

A special powers authorisation may be issued orally in urgen{OSS of my first amendment.
circumstances, but if issued orally must be confirmed in writing as TheHon. R.D. LAWSON: Before the government
soon as practicable after its use. indicates a position, | want to ask the minister a question,
That would allow the Commissioner to make one telephona'hich he might answer as he responds. In relation to the
call to a relevant authority and action could be taken immedicascading relevant authority down to the rank of superintend-
ately. So, to argue that my amendment should be opposed €At in the event of higher ranks being unavailable, has a
the ground of expediency does not stand up. Neither théimilar mechanism been adopted in any other legislation to
government nor the opposition will support my amendmentwhich the minister can refer the committee?
| can count the numbers, and there seems to be no point in TheHon. P. HOLL OWAY: Not that we are aware of.
calling for a division, but | emphasise that | think their In relation to the Hon.lan Giffillan’s amendment, the
opposition to this is more pedantry than based on a particulagovernment believes that it is consequential to the Hon. lan
ly profound principle. Gilfillan’s earlier amendment. We believe that it is necessary
TheHon. R.D. LAWSON: We believe that an analogy 1o retain the definitions of ‘relevant authority’ and ‘relevant
does exist between measures of this kind and the provisiorédicial officer’ in the bill, and that is why we oppose this
of the Emergency Powers Act. No-one would suggest thagmendment.
if there was a bushfire raging down the hill, the Police TheHon. R.D. LAWSON: | indicate that the opposi-
Commissioner (as the commander in crisis situations) shouldon—and for the same reasons—opposes this amendment as
go running off to a judge to ask permission to enter privatean entirely consequential amendment.
land, or burn off, or take some decisive action that would Amendment negatived.

he definition of ‘relevant authority’ is worth referring to
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TheHon. R.D. LAWSON: Clause 2 does contain a involves all states and territories is the defining instrument
definition of ‘terrorist act’, namely, that that expression shallfor that.
have ‘the same meaning as in part 5.3 of the Criminal Code TheHon. R.D. LAWSON: On this same point, members
of the commonwealth, except that it does not include awill recall that a couple of weeks ago the commonwealth
terrorist act comprised of a threat’. Will the minister indicateparliament amended the definition of ‘terrorist act’ in some
to the committee why the government proposes that we hauegislation—and | do not know which—to change the definite
a definition of ‘terrorist act’ which, from time to time, can be article ‘the terrorist act’ to stipulate ‘a terrorist act’. Was the
altered by a parliament other than this parliament? Also, whagreement of the states sought to that amendment to the
is it that the definition of ‘terrorist act’ in the state act will not definition of ‘terrorist act’ under the memorandum of
include a terrorist act comprised only of a threat? understanding to which the minister has just referred? If so,
TheHon. P. HOLLOWAY: In relation to the first by what means was South Australia’s assent to that change
guestion, in fact, the state has already done just what theommunicated?
honourable member asked. Under the Terrorism (Common- TheHon. CARMEL ZOLLO: | am advised that the
wealth Powers) Act 2002, we have already referred power toommonwealth sought the formal agreement of all states and
the commonwealth government over terrorism by formaterritories to amend the legislation it proposed. According to
constitutional reference of power. That power, of coursethe MOU, there must be an agreement of the majority of
includes the power for the commonwealth to define what &tates before the commonwealth amendment to the definition
terrorist actis. In relation to the second question, if one looksf terrorism can go ahead. If the honourable member looks
at clause 3(1) of the bill, one can see the special powemat section 3 of the referral act, he will find reference to
authorisations applying to situations where a terrorist act iexpress amendments to the text of the legislation by common-
imminent. So you cannot have a threat to have a threat. If theealth acts.
terrorist act is imminent then the threat exists. So if the act TheHon. IAN GILFILLAN: In relation to that same
has already happened, the threat is irrelevant, so, given thiefinition of ‘terrorist act’ which provides: ‘has the same
purpose of this bill and the special powers authorisation, it isneaning as in Part 5.3 of the Criminal Code of the Common-
not required. wealth, except that it does not include a terrorist act com-
TheHon. R.D. LAWSON: | will pursue the definition of prised of a threat;’ does that mean that this exception is
‘terrorist act’. | might be wrong, but | understood that the peculiar to South Australia? Either way, why should a threat
definition of ‘terrorist act’ in the Terrorism (Commonwealth not be regarded as a terrorist act?
Powers) Act 2002, whereby the state vested powers to the TheHon. CARMEL ZOLLO: First, in relation to
commonwealth in relation to terrorist acts, has a definition ofvhether this is peculiar to South Australia, | advise the
‘terrorist act’ which is set out in the schedule to that act, andhonourable member that the answer is no. Secondly, | am
a definition which is not, as it were, an elastic one. Theadvised that clause 3(1)(a) requires that a terrorist act be
definition is described in that particular act. | should put onmminent; it cannot be a threat of a threat. | hope that makes
the record the fact that the Bar Association view of this is asense. Clause 3(2)(a) requires that a terrorist act has been
follows: committed and, in such a case, the threat is irrelevant because
The trigger for the granting of the enhanced powers in this billthe cause has gone.
is the satisfaction that there are reasonable grounds to believe that The Hon. IAN GILFILLAN: | do not intend to pursue
aterrorist act is or has been committed or is imminent. The definitionhe semantics of when a threat is and is not a threat, but with

of ‘terrorist act’ is substantially left to the federal parliament, which ; ; ;
may amend it without regard to, or even contrary to, the wishes o he indulgence of the committee | will pursue the answer to

the South Australian parliament. Moreover, the current definition i<n€ first part of my question, which was a very brief no. If,
unacceptably vague, permitting subjective assessments as to whetf@fact, it is not peculiar to South Australia, | would like to
or not a particular action might endanger someone’s life or create know where else this definition applies. One assumes that it
serious risk to the health or safety of a section of the public. does not apply in the federal legislation, as the wording
My question to the minister is: am | wrong in thinking that implies that this exception is not in the federal legislation.
the existing definition of ‘terrorist act’ in the 2002 legislation =~ The Hon. CARMEL ZOLLO: In relation to federal
is capable of being amended without reference to the Soutkgislation, | am advised that it would not be, as they do not
Australian parliament? have this legislation; they do not need it. | am advised that
TheHon. P. HOLLOWAY: | am advised that, yes, that New South Wales, for example, has this definition.
definition can be adjusted wunder the Terrorism TheHon. SANDRA KANCK: As a follow-up to that
(Commonwealth Powers) Act 2002. However, providedanswer, | understand that the whole package of terrorism
under that act is a memorandum of understanding betwedagislation that has been agreed to does not require it to be
the state and the commonwealth where the state must agresrror legislation per se. To what extent are other states
to any change of definition. So, there are powers within thapassing legislation that is the same as this?
act which give the state some comfort. TheHon. CARMEL ZOLLO: | am advised that New
TheHon. R.D. LAWSON: Perhaps the minister can South Wales, Queensland and the Northern Territory already
indicate where that agreement is found. Is it in some legishave this legislation.
lative instrument, or is it the result of some political compact TheHon. Sandra Kanck: Have they passed it?
between governments? TheHon. CARMEL ZOLLO: Yes. Tasmania has just
TheHon. P. HOLLOWAY: | am advised that that MOU introduced it. Western Australia is halfway through its
is not in the legislation but that it is a formal agreementintroduction into parliament, and Victoria has a draft bill,
between the commonwealth and all states. It came out of @hich some officers have certainly seen.
COAG meeting, so it is an agreement. If you remember at  The Hon. SANDRA KANCK: Given that today the
that time, after 11 September, the commonwealth was seekimgnate committee is reporting on its inquiry into the anti-
that agreement from all of the states at COAG and, as a resuérror bill No. 2 (I do not think that it is talking about the anti-
of that agreement, that bill was passed and that MOU whickerror bill 2005), to what extent does this legislation and, |
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suppose, also our second terrorism bill have to interface with  The Hon. SANDRA KANCK: A couple of weeks ago,
the federal legislation? It seems to me that, if that report i$ am sure the minister would be aware that people were
being handed down only this afternoon in the senate, we iarrested because there was a threat that they would commit
this parliament do not know what the recommendations areerrorist acts. Had those people lived in South Australia,
It seems very foolish to go ahead when an inquiry has beeander this legislation would the police have been able to
held and to ignore any recommendations which the senagarest them?
committee might make and which could have relevance to TheHon. CARMEL ZOLLO: | am advised that it is
this legislation. almost impossible for us to answer that at all. We do not
TheHon. CARMEL ZOLLO: | am advised that the know all the information that was provided and it is probably
Senate committee review will not have any relevance to thia hypothetical, | would say. We cannot really answer that.
bill, but that it will be relevant to the preventative detention TheHon. R.D. LAWSON: Is the minister saying that, if
bill.  am advised that, as soon as the senate committee repdite Police Commissioner receives a threat which he believes
becomes available, the government will rapidly examine it tdo be a reasonable threat from a source which he believes to
see whether we need to do anything to the preventativee authoritative and which is verified by other information
detention bill. and intelligence available to the police, and the Police
TheHon. SANDRA KANCK: | am a bit surprised to Commissioner believes that the threat is likely to be carried
hear that the Senate committee will not have any relevanceut, he cannot exercise the powers under this act because it
because | understand that one of the things it was looking @ merely a threat of a terrorist act?
is the particular thing that we have in clause 25. | am not TheHon. CARMEL ZOLLO: | am advised that the
trying to pre-empt clause 25, but the issue of a lack of answer to that is no, because either the Police Commissioner
judicial remedy is being looked at by this Senate committeebelieves that the terrorist act is imminent or it is not. If the
It is surprising to be told that, although that committee hasCommissioner believes that it is imminent, he can trigger the
looked at it and will probably make recommendations, it doepowers. If the Commissioner does not believe that the
not have any relevance to the bill with which we are nowterrorist act is imminent, he cannot.
dealing. | would like some clarification of that please. TheHon. R.D. LAWSON: When the court ultimately
TheHon. CARMEL ZOLLO: | am advised that the rules that this legislation cannot be used, | will be one of
judicial remedy clauses in the two bills are entirely different.those who can say | told you so.
TheHon. R.D. LAWSON: This bill deals with imminent Clause passed.
terrorist acts or terrorist acts that have occurred, and the Clauses 3 to 5 passed.
preventative detention bill deals with imminent terroristacts  Clause 6.
and acts that might have occurred. This act excludes fromthe TheHon. IAN GILFILLAN: | move:
definition of ‘terrorist act’ a threat to commit a terrorist act,  page 6, lines 7 and 8—
yet the preventative detention act does not have a similar Clause 6(1)—delete ‘the relevant authority who issued it or a
exclusion—it applies to all terrorist acts. The commonwealttpolice officer of a more senior rank’ and substitute:
actitself defines ‘terrorist act' in terms of ‘an action or threat e Commissioner of Police
of action’ where the action falls within certain descriptions,Clause 6(1) in the bill provides:
and also where ‘the action is done or the threat is made with A special powers authorisation may be revoked by the relevant
the intention of advancing a political, religious or ideological@uthority who issued it or a police officer of a more senior rank.
cause’ and where ‘the action is done or the threat is madily amendment deletes the words the ‘relevant authority who
with the intention of coercing, influencing’, etc. issued it or a police officer of a more senior rank’ and
It seems that the threat of a terrorist act comes within theubstitutes ‘the Commissioner of Police’. | will not revisit the
definition of ‘terrorist act’ in this legislation, but for us not arguments as to what should be the relevant authority—that
to exclude threats in the other legislation we are severelis behind us. A special powers authorisation, were it to have
limiting the operation of this act and, indeed, | believe,been properly induced, has some significance, and | think that
creating a complication that may well mean that this acthe only way that could be revoked properly should be with
cannot be implemented, because people will say we have ahe authority of the Commissioner of Police.
imminent terrorist act, the only evidence of which is athreat Subclause (2) provides that the Commissioner of Police
of action, but we cannot use this act, because it specificallis under direction from the police minister to revoke, if the
provides that threat of action is— police minister feels that is the proper course of action. | still
TheHon. lan Gilfillan: Not actionable. believe itis a reasonable amendment under the circumstances
TheHon. R.D. LAWSON: Not actionable. | would like to have the Commissioner of Police as the power who can
the minister to put on the record the government’s answer teevoke on his or her own authority; and, as in subclause (2),
this conundrum. he or she will have to comply with a direction from the police
TheHon. CARMEL ZOLLO: | am advised that this bill minister. That is already in the bill.
is about giving police powers to investigate terrorist behav- TheHon. P. HOLLOWAY: We thought this was
iour. In order to do that, it has to have a definition of ‘terroristconsequential. Given that he has argued for it, it seems rather
behaviour’ as a trigger. It does not want to extend extraordistrange the honourable member should be making it more
nary or emergency police powers of investigation to so-calledifficult to revoke an authorisation rather than easing it. It
imminent threats. How can a threat be imminent? On theeems to be going against the Hon. lan Gilfillan’s whole
other hand, the preventive detention bill is not about criminaposition. | would think that by making it the Commissioner
investigation at all. It is about freezing the situation byof Police rather than the relevant authority who issued it, or
detaining people, and it positively prohibits the use of itsa police officer of more senior rank, it is more difficult to
power for investigative purposes. Detaining people who makeevoke.
threats makes sense, and that is why we are handling them TheHon. IAN GILFILLAN: Il indicate that the argument
separately. of urgency and expediency for the invoking of a special
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powers authorisation may be time critical. | do not see thaéxplanatory. It is designed to set up rules of behaviour for

the same criterion applies to the revoking of it, and | remairpolice officers exercising extraordinary powers under this act.

unconvinced by the government’s position. It includes obligations to act in such a way as to avoid
TheHon. R.D. LAWSON: We will not be supporting the unnecessary damage to persons and property.

honourable member's amendment. Clause 6 facilitates a TheHon. R.D. LAWSON: What was the basis for this

higher ranking officer making the revocation order inlate amendment being developed?

circumstances where, for example, because the Commission- The Hon. P. HOLLOWAY: | am advised that it came

er, his deputies and assistants were not available, a superibout as a result of trying to take into account as far as

tendent has issued the order; maybe because the Commissipossible the Law Society’s submission.

er is in another state or out of the jurisdiction. In those Amendment carried; clause as amended passed.

circumstances the superintendent has made the declaration inNew clause 16A.

an emergency situation. If the Deputy Commissioner comes TheHon. P. HOLLOWAY: | move:

back into the jurisdiction, for example, he or she does have after clause 16 insert:

the power to make a revocation, because he or she meets theDivision 4A—Constraints on exercise of powers

description of being a police officer of a more senior rank. 16A—Constraints on exercise of powers

: ; Powers under this act must be exercised with care—
We cannot see why the only officer who can issue the (a) to avoid inflicting unnecessary physical harm, humili-

countermanding order must be the Commissioner himself. ation or embarrassment: and

We believe that clause 6 is a sensible part of the scheme of (b) to avoid, as far as reasonably practicable, offending

this act. genuinely held cultural values or religious beliefs; and
Amendment negatived; clause passed. (c) to avoid causing unnecessary damage to property.
Clauses 7 to 12 passed. TheHon. R.D. LAWSON: Given that the government
Clause 13. does not agree to provide for persons who suffer damages as
TheHon. IAN GILFILLAN: | move: a consequence of the misuse of the powers of this act, why
Page 8, after line 14— has the government not provided any sanctions in relation to
Clause 13—before subclause (1) insert: the excessive use of these powers? Surely, if the government

(al) The Commissioner of Police may, with the approval ofwas serious about trying to avoid offending those with
the police minister, apply to an issuing authority for the genuinely held cultural values or religious beliefs there would
(a2) 'Zi”gp%f”"é‘ ;?fﬁﬁ'a?rgg dm?éir@ti't%’ut the approval of iheP€ Some sanction for failing to honour this noble objective.
police minister if necessary because of the urgency ofthe_ | "€ Hon. P. HOLL OWAY: The police are subject to the
circumstances, but, in that event, the police minister musPolice Complaints Authority if they act contrary to any law—
be informed of the application as soon as reasonablyncluding this law, if it comes into force. The police would
practicable and the Commissioner of Police must with-pe sybject to the normal disciplines of the Police Complaints
draw tthe application if directed to do so by the police Authority.
miniser _ TheHon. IAN GILFILLAN: In relation to this, it is
E‘Jgnificant to take note of my next amendment which seeks
X &o define a penalty for a police officer who offends in a way
subclause (1) | would have inserted: which to a certain extent is spelt out in the government's
(al) The Commissioner of Police may, with the approval ofamendment. | agree with the implication in the Hon. Robert

the police minister, apply to an issuing authority for the ) ; :
issue of a special area declaration. Lawson’s question. There are penalties for everyone else

(a2) An application may be made without the approval of thelNvolved in this situation who infringe the intention of the
police minister if necessary because of the urgency of théegislation, but there is no specified penalty for a police
circumstances, but, in that event, the police minister musbfficer.

e ot opicalon o So0h = ressonatly_For the general public 0 rely on the police assessing
draw the application if directed to do so by the police offe.nces made by its own mempers, th[s provision does. not
minister. achieve a great degree of confidence in the public’s mind.

As a result of scrutiny of the actual text in the bill, and Although itis r_easonable to have an amendment identifying

recognising that earlier efforts to vary the relevant authorit)}hese Sonstramts to bz _ot_)served, wgiarehthe% arle blallta_ntly

have not been successful, | still believe the principle of thiddnored or contravened it Is reasonable that the legislation
amendment is worth testing before the committee. should spell out a penalty, and my next amendment does that.
The Hon. P. HOLL OWAY: We oppose the amendment. TheHon. R.D. LAWSON: This is a highly selective and

We regard it as consequential to the earlier amendmenflitically correct identification of the issues—avoid
moved by the Hon. lan Gilfillan, and for that reason Welnfllctlng unnecessary harm, humiliation and embarrassment;

oppose it avoid offending genuinely-held cultural values or religious
TheHon. R.D. LAWSON: | indicate that | believe this belief; and avoid causing unnecessary damage to property.

is a consequential amendment and, the earlier clauses haviff§€ can take the obvious example of police cordoning off the
been defeated, we will be opposing this amendment. central business district of Adelaide, for example, and causing

e e el e oorerience o
Clauses 14 and 15 passed. business' y going
Clause 16. " - . . . N
: . There is no injunction to exercise care in those directions,

TheHor.l. P. HOLLOWAY: | move: presumably because the government does not feel that it

Page 9, lines 28 to 31—Delete subclause (2). needs to be soft-soaped with what | regard as fairly empty
I will also speak to my next amendment which is to insert arhetoric of this kind. Notwithstanding that, | indicate that the
new clause, because this amendment becomes relevant oolyposition will not oppose this amendment. It is a bit of
if my next amendment is passed. This amendment is selfvindow dressing. The government has acknowledged that it
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has done it to try to salve some of the concern of the Law 26.  The purpose of the powers under the bill is to deal with
Society. | would not have thought that the Law Society's emergencies, the offences do not assist with this. All they

g e lind- i will create is a ‘tail of pointless prosecutions’. They
concerns were about trivia of this kind; its concerns are far already overlap existing offences.

more basic and expressed more robustly. 27.  The provision seems to be no more than an unhealthy and
New clause inserted. repressive reflex action of imposing sanctions to make
Clause 17. legislative prescriptions seem more serious.
TheHon. AN GILFILLAN: | move: | could not put it better myself.
Page 9, line 33 to page 10, line 15— TheHon. R.D. LAWSON: | indicate that the opposition
Clause 17—delete the clause and substitute: will not be supporting this amendment. The statement from
17—Offence the Law Society that was just read out by the honourable

A police officer is guilty of an offence if the memper is, to my mind, entirely unconvincing. The existing
ggﬁ%d‘”V%(Z{C'i?”gurt’r?(‘;"rfsrgd””gneé tmfeﬁggﬁgﬁ; provisions of section 17, which create a range of offences for
subjects a person to cruel, inhuman or degradingfailing to cooperate with persons exercising these powers, are
treatment. appropriate, in our view, and it is inappropriate to remove
Maximum penalty:$10 000 or imprisonment for two years. them. We believe that the insertion of an offence in the terms
| did argue the case for it in discussion on the previougroposed by the honourable member—namely, that a police
amendment of the government, and | repeat that | believ@'fficel’ is guilty of an offence if the officer exercises powers
from previous experience, that anything other than a specifieender this act by going beyond what is authorised and
penalty for offences by a police officer using these extraordiintentionally subjecting a person to cruel, inhuman or
nary powers is a very wishy-washy way of dealing with it. degrading treatment—is unnecessary.
That is why | move this amendment. If a police officer were to subject any person, whilst he or
TheHon. P. HOLL OWAY: This amendment appears to She is exercising powers under this act, in a cruel, inhumane
have two purposes. The first purpose is to delete all offence¥ degrading way, the officer would undoubtedly be subject
which back up the requirements of the bill, and this is simplyt0 appropriate sanctions. We think it is unnecessary and, in
unacceptable. Police need suitable offences with which t8 sense, offensive to create an offence of this kind, so we will
enforce the civil obligations of the powers contained in thenot support the honourable member’'s amendment.
bill when they are triggered. Suitable offences are proposed TheHon. AN GILFILLAN: My final observation on
in clause 17 and the penalties have been aligned witthis debate about the amendment is to quote existing sub-
analogous offences in the general law in a balanced waglause (2) which | have moved to delete:
They should not be struck out. Again, | ask honourable A person must not, without reasonable excuse, in response to a
members to compare this bill with the regime so recentlyeqzieil;eTveen;tr?adniqsecﬁzli igi?a?sfgienf f%rgtigig?dg;ﬁtmsl;?:
ena_cted under the Emgrgency Management ACt.ZOOA'.' That (b) give an address other than the pers%n’s full and correct
act s also concerned with real emergencies and, like this bill, address.
contemplates the conferral of extraordinary powers in a Maximum penalty: $10 000 fine or imprisonment for 2 years.
declared emergency. It contains suitable offences of the kind, 1o 5 deficient address given unless you had a reasonable
contemplated here. Th|§ amendment is simply unaccept'ab cuse—in other words, you did not know where you lived
to the government, and it should be unacceptable to any righg;, something strange like that—there is a maximum penalty

thinking person. of very high severity.
However, that is apparently not enough for the honourable A endment negatived; clause passed.

member. Not content with depriving the police of the ability  cjause 18.

to enforce their powers, he wants to make them criminally  theHon. IAN GILFILLAN: | move:

liable—not the offenders, but the police. So it is also Page 10. lines 17 to 21—

proposed in this amendment to make it a criminal offence for gc|au5’e 18— delete the clause and substitute:

a police officer to treat a person in a ‘cruel, inhuman or 18—Status of issuing authority.

degrading way’. This is not an acceptable offence. The The function of issuing a special powers authorisation or
government has absolutely no objection at all to requiringand ~ Special area declaration is conferred on an issuing authority
demanding that police do not treat people in a cruel, inhuman g’loﬁr?ersonal capacity and not as a court or a member of a
or degrading way in the exercise of any powers; however, it L . .

is opposed to making it a criminal offence, the words are to¢ @M quite happy to be advised on this amendment. The
vague. The government is happy to make this an obligatiof€2S0n for it was, quite clearly, that an issuing authority
Itis happy to make it the kind of subject matter which coulgshould be regarded as a person rather than a representative of
form the basis of complaint to the Police Complaints2 structure such as a court. | am prepared to take advice on
Authority and a consequent disciplinary offence should thajhiS @amendment, as it may not now be relevant because of the
be shown: however, it is not happy to have a vague, waffl ,a|lure of my earlier amendments. However, there is no point

ill-defined and arbitrary defence waft onto the statutes bookN Nt moving it. . .
The amendment is opposed for this reason, as well. TheHon. P. HOLL OWAY: The government regards this

TheHon. IAN GILFILLAN: I thinkitis quite salientto S subsequent to the honourable member’s first amendment
the point to read out the recommendations from the LaV\WhlI(':E V‘ﬁs dﬂegtel_(i'\v?/%évﬁlf)?%ose theh?‘”lf?".dme".t- |
Society in relation to this, and its argument as to why eron. R.U. - | do not think it is entirely
clause 17 should be removed—that is, these clauses th%qnsequentlal upon the earlier amendment because there are

relate to a person who may offend. Its recommendations rea??'” in the bill—as there always have been—certain judicial
25. The offences provision in clause 17 is likely to have no unctions. These are not functions to authorise the issue of the
impact on potential terrorists or their sympathisers. Theauthorlsatlon; th?y are functions to confirm it. There is
only likely ‘offenders’ are innocent South Australians Obviously a constitutional argument that to confer powers of

caught up in the execution of these draconian powers. this kind on a judge can contravene the separation of powers
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contained in chapter 5 of the Commonwealth Constitutioncan see that the government amendment is a much more
For that reason, very often—as some of the cases suggestpractical and, | would argue, sensible proposal.

the judge exercising the powers is not exercising the judicial TheHon. R.D. LAWSON: We are more attracted to the
power of the court but a function as a persona designata, @bvernment's amendment and will be supporting it, rather
individual. That provision is, | think, unnecessary in relationthan the honourable member's amendment. We agree that the
to the particular issue which remains in the bill, namely, theyording of the bill itself was capable of amendment and
power of the judge to confirm (or not to confirm, as the casghould have been amended. We are glad that the government
may be) the authorisation. However, even though this clausgas done so. We support the government’s amendment.

WOUId have some work to do, | do not think itis appropri'at.e The Hon. lan Gilfillan’s amendment negatived; the Hon.
in the circumstances that we have not amended the eX|st|r'g Holloway’s amendment carried '

arrangements. . .
TheHon. P. HOLLOWAY: My advice is the same as TheHon..IAN GILFILLAN: I move:
that just given by the Hon. Robert Lawson. Page 11, lines 11 to 14— .
Amendment negatived: clause passed. Clause 20(2)—delete subclause (2) and substitute:
(2) A person who was searched, or whose vehicle or
Clause 19 passed. premises were searched, under a special powers
Clause 20. authorisation or special area declaration may, within
TheHon. IAN GILFILLAN: | move: 12 months after the search, make a written request to
3 ' ’ the Commissioner of Police for—
Page 11, lines 9 and 10— _ (a) a written statement that the search was
(1)(b)—Delete paragraph (b) and substitute: conducted under this Act; and
(b) if the person seeks an explanation of the reason for the (b) a copy of the authorisation or declaration,
exercise of the power— _ _ and the Commissioner of Police must provide the
(a) inform the person that the power is exercised under a statement and copy within 7 days after receiving
special powers authorisation or special area declaration the request.
(as the case requires) under this act; and . . .
(b) inform the person of the date on which the authorisation! Nis amendment deletes clause 20(2). For clarification, | will
or declaration was issued; and refer to the current clause in the bill and then the replacement
(c) offer the person an explanation of the reason for then my amendment. Currently, in the bill the Commissioner
exercise of the power in relation to the person. of Police is to arrange for a written statement to be provided

The paragraph to be deleted hinges on the introduction thain written request made within 12 months of the search to a
a police officer must, before or at the time of exercising aperson who was searched, or whose vehicle or premises were
power under this act, or as soon as is reasonably practicaldearched, under this act, stating that the search was conducted
after exercising the power, do a couple of things. Theaunder this act. My replacement wording puts a time restraint
wording to which | am taking exception is: on the time in which the Police Commissioner is required to

(b) if requested to do so by the person the subject of the exercid@spond.
of the power, provide the person with the reason for the exercise of The wording of my amendment is that a person who was
the power. searched, or whose vehicle or premises were searched, under
I think we should give more detail and more effect to that, sa special powers authorisation or special area declaration
I move that that be deleted and replaced by the words in mghay, within 12 months after the search, make a written
amendment. request to the Police Commissioner for a written statement
TheHon. P. HOLLOWAY: | oppose the Hon.lan thatthe search was conducted under this act and a copy of the
Gilfillan’s amendment. The government sympathises with thauthorisation or declaration. The Commissioner of Police
intention behind it but thinks that it goes too far. The must provide the statement and copy within seven days after
government has its own limited amendment to put in itseceiving the request.

place. The reason for limiting the amount of information  \jembers will note that the only significant effect of my

required is simply practical and ope'rational. Imag.ine.a YoUNg mendment is to provide a reasonable time frame for the
constable staffing a cordon preventing people going in or ouicommssioner of Police to give satisfaction to the person who
That constable is going to know that there is a specigfzs made a written request to the Commissioner for certain
authorisation for that and will probably know what kind but jsormation. In our view, it is reasonable that that should be

Wir|1| alrr]nost CErta}inIg/ not an((JV\:j thedoper%tional rgfashon fer rovided within seven days after receiving the request.
what he or she is being asked to do and, even if they did, . .
g y TheHon. P. HOLLOWAY: This amendment is not

which is most unlikely, they should not be required to . .
disclose operational information to someone who may be g¢ceptable as itrelates to, for example, special areas declara-
ns. Suppose, as is quite possible, the Commissioner of

terrorist or associated with a terrorist. This amendment should*" " ) . X T X
lice decided that Adelaide Railway Station is a possible

be opposed and the government amendment supported; "¢ e ¢ -
movcf:p g PP terrorist target. He might issue a declaration valid for, say, a

Page 11, lines 9 and 10— month. During thgt time, polipe could s.earch the backpacks

(1)(b)—belete paragraph (b) and substitute: of anyone entering the railway station. There may be

(b) if the person seeks an explanation of the reason for thilousands of such searches. The scheme proposed by the
exercise of the power—inform the person that the power is exerciseamendments of the honourable member would have the result
under a special powers authorisation or special area declaration (#sat each of those searched would have the right to demand
the case requires) under this act. the prescribed information from the searching police officer
This amendment is self-explanatory. It is designed to requirand then the right, under this amendment, to demand a copy
police officers enforcing the act against members of thef the authorisation plus a written statement involving a
public to inform them that these extraordinary measures areonfirmation of police notes from the Commissioner of
being taken because this act has been invoked and, in effe€plice within seven days. | repeat: there could be thousands
a terrorist emergency has been declared. | think that membep$them, and this is not remotely practical. The example could
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be multiplied many times over and, obviously, the honourable (b) it is lawful for the person to have possession of the
member is simply making an attempt at legislative sabotage thing.
to derail the impact of this bill. The government opposes theSubclause (2) is not relevant to my amendment. | think that,
amendment. again, this amendment minimises the impact of the legislation
TheHon. R.D. LAWSON: We will not support the on ordinary members of the public.
Hon. lan Gilfillan’s amendment. The requirement that the TheHon. P. HOLLOWAY: The government is happy
Commissioner provide the statement within seven days does accept the amendment.
seem to us to be unnecessarily restrictive. Maybe the TheHon. R.D. LAWSON: We support the amendment.
Commissioner can do that in the circumstances, but it well Amendment carried; clause as amended passed.
may be that Football Park has been searched three times in Clauses 22 and 23 passed.
14 days and a vast number of requests might be made, and to Clause 24.
impose a seven-day time limit is altogether unrealistic. Whilst The Hon. R.D. LAWSON: My amendment No. 2 amends
I would not call it sabotage, I think it is also putting into the clause 27, not clause 24. It is a misprint. It should read
legislation disincentives for the police to seek to exercise theC|ause 27, page 13, line 24
powers in the legislation. We should not be putting unneces- Clause passed.
sary or bureaucratic impediments into legislation of thiskind. Clause 25.
We are now dealing with the minutiae, but we should TheHon. AN GILFILLAN: | move:
never lose sight of the fact that this is legislation at & page 12, jines 20 to 27—Delete the clause.
remarkable time to deal with exceptional and very serious., . . .
situations. To impose this form of requirement on police is his is avery smple amendment, name_ly, th‘at clauge 2.5 be
really excessive. We certainly agree that it is appropriate thEﬂeleted in its entirety. The clause is entitled ‘Authorisation

those who are searched have certain rights and that they hal d|(_3C|ar_aiE0n not d°pent tol Chﬁ‘”eng?" As Is dTﬁ/ CLrStom n
the right to have that confirmed, if they want, within 12 caling with amendments, | will read inktansard the clause

months. However, we cannot support, nor do we think it jgve move to delete, as follows:

either reasonable or necessary to impose, a seven-day time (1) A special powers authorisation or special area declaration

- e . : (and any decision of the Police Minister with respect to the
limit on the Commissioner for the supply of the information, authorisation or declaration) may not be challenged, re-

which may well take more than seven days to obtain. viewed, quashed or called into question on any grounds
TheHon. AN GILFILLAN: | am sorry to hear what | whatsoever before any court, tribunal, body or person in any
think is very lightweight opposition to the amendment. | hope legal proceedings, or restrained, removed or otherwise

affected by proceedings in the nature of prohibition or

that it does not reflect that the government and the opposition mandamus.

really regard these measures as being somewhat trivial i . ,

their effect on civil rights and in their impact on what is LPhEythUId really t(rjy t(? cover it, shouldn’t they??

normally the fair expectation of citizens in our community SuPclause (2) provides:

going about their normal business. The comparison with the (2) HOtVr;/eV_ervt.SUbseC“O” _(1|) dOESdHOtI Dfet\!e”tba _SPECialll p dOWGt”S
feci H autnorisation or special area declaration peing callea into

burden on .the Corn_m|SS|_oner which the. governmenF has question in proceedings under the Police (Complaints and

imposed in its own bill, which has been a little more refined Disciplinary Proceedings) Act 1985.

and which also has a time limit in my amendment, is noLI.

substantial. It is very hard not to take the view that this is noE

being treated seriously. If the opposition believes that thE

:gz)eknzfg \?Vfamgf?nr?err:)%mer}thsVr\/%?;%naﬂethgvgzr?:nrﬁlgo atisfied the requirements of the community at large—and it
Y P 9 J “.would not in the least circumstances. | think that it is worth

| have heard the response from both the government and ttp : : .
o . . ading the observations made by the Law Society (and |
opposition, thatis, that they intend to oppose the amendmquink tﬁat it speaks for many clea¥-thinking peopleyirg our

However, | regret that the reasons given to me do not Seelbmmunity) in its objection to this clause, as it holds very

to be substantial. N serious concerns about the retention of the clause in any
Amendment negatived; clause as amended passed. legislation. The Law Society states:

his is sorry consolation indeed. As | observed earlier, the
ute way of referring complaints against the police to the
olice entities which are under the umbrella of police has not

Clause 21. 7. Clause 25 of the BIll, privative clause, purports to restrict any
TheHon. IAN GILFILLAN: | move: court from reviewing the special powers authorisation or special area
Page 11, lines 16 to 20—Clause 21(1)—delete subclause (1) ariteclaration. _ L o
substitute: 8. Since the High Court's decision in the matter of plaintiff S157
(1) li— in 2003, the manner in which such a privative clause would operate

(a) a police officer has seized a thing in the exercise of g/nder state law is unclear. .
power under this act; and 9. However, such a clause could possibly have a number of

(b) the police officer is satisfied that— effects. .
. : : : ; P 10. First, the clause could prevent a person from challenging the
g:l)) iltt?srleg\?v?ttjﬁgratts1s\élg?s%%etgshrgerggggggéi?)?]dof it legality of a special powers authorisation or special area declaration
. . .~ inthe courts by way of judicial review if, for example, the Commis-
the police officer must, as soon as reasonably practicableyjoner of Police as relevant authority maintained a special powers
return it to the owner or person who had lawful possessioryihorisation beyond the period of 14 days there would be no way
before it was seized. for a court to prevent or restrain this. The Commissioner of Police
This amendment replaces the wording of clause 21(1)-as relevant authority would have the power to interpret, apply the
‘Return of seized things’, which provides: powers in the bill, as he or she wished with no restrictions.
11. Secondly, the clause could prevent a person charged with any
(1) A police officer who, in exercising a power under this act, offence from challenging the admission of evidence obtained under
seizes a thing, must return the thing to the owner or persom special powers authorisation or a special area declaration by way
who had lawful possession of the thing before it was seizedf collateral challenge. Evidence obtained by police officers acting
if the officer is satisfied that— illegally is inadmissible. The clause would allow police, under the
(a) its retention as evidence is not required; and cover of a special powers authorisation or a special area declaration,
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to perform acts going beyond their powers and not be held account- This clause seeks to prevent any legal impediment to the
able in the criminal trial process. issuing of the warrant that may frustrate the Commissioner
exelré-s iTr:‘ir‘t’%itrhegv'\?grsseffg#q'iggﬁﬁmgﬁgm‘zyisct)rregé‘;? tg:]gg'tii%% his attempt to prevent a terrorist act. The check in the first
from the gourts. Xs an example, schegule 1, sub}élause (Z?Of the D@Stame IS th,at a judge V‘,"" need to approve the application
permits strip searches only in relation to certain persons in certaiy the Commissioner. This clause will prevent any challenge
circumstances. The existence of clause 25 means that police couttliring the period of time for which the warrant is in place.
strip search anyone who is within the area of a special powerpjowever, if, after the warrant has been executed, a person

declaration and then claim that their exercise of power, despite bei ; : P
in breach of the statute, was unreviewable. nge.“kaes th&t th.e tJUdtge OI: the qur:mlﬁsmnlter tf1ha}s Tade a
13. The effect of clause 25 is uncertain, but it is clear that ifMIStake, either intentionally or uninténtionally, this clause

would have significant detrimental effects on South Australians iWill not remove the person’s right to seek redress through the
the powers in the bill would be misused. The clause is an outrageowourts. However, it will stop the person from attempting to
deprivation of ordinary civil rights and an attack on the rule of law. g that during the exercise of those powers.
Ig”'clllso serves no purpose whatever in the context of the aims of the It seems that, with this amendment, as with almost all of
14. Furthermore, a possible effect of clause 25 would contravengIS other amendment,S' the honou'rable.me.mber does not take
Australia’s obligations pursuant to article 2, subclause (3) of thdnto account what will happen with this bill. He seems to
International Covenant on Civil and Political Rights. This provides:think that this is going to be an everyday policing measure.
Each state party to the present covenant undertakes- Well, it will not be; it is not designed to be, and it cannot be.
(a) toensure (tjhat any,pffts%n W#OHS% rights OffFEEdtQmS as hedfqi{l’ew South Wales has had a stronger bill with less protection
recognised are violated shall have an effective remedy,; :
notwithstanding that the violation has been committed by.Sm?e. 2002.’ and |t_has not been used once. We C_annot allow
persons acting in an official capacity. judicial review during the course of an author’lsatlon.
(b) to ensure that any person claiming such a remedy shall have Let us just test the honourable member's amendment
his right thereto determined by a competent judicial, adminis-against a real possibility contemplated explicitly by the bill.
trative or legislative authority, or by any other competentThe Commissioner of Police gets credible and real intelli-

authority provided for by the legal system of the state, and tg : .
developytﬁe possibilitie)s/ ofjudgi]cial¥emedy. gence from reliable sources—maybe a number of them;

(c) To ensure that the competent authorities shall enforce sudfiayPe through a joint task force investigating a terrorist cell;
remedies when granted. maybe from the Australian Crime Commission; maybe ASIO;
The Hon. Sandra K anck: Where is that from? or maype a combinatioq—that a terrorist cell is builpling
The Hon. IAN GILFILLAN: Itis from article 2(3) of the bombs in a rented house in, say, eastern Prospect, defined by
International Covenant on Civil and Political Rights certain streets. They plan to attack the next day. The Com-
- ) - missioner has the area but not the precise house. The house
TheHon. SandraKanck: And isn't Australia a signatory s rented, so there is a requirement for an urgent search of
to that? . o rented houses in an area of Prospect by bomb sniffer dogs.
TheHon. IAN GILFILLAN: Australia’s obligations are  The declaration is made and confirmed, and the house to
clear and are spelt out by this observation by the Law Societijouse search begins. A cordon is set up to stop people going
as being a participating nation, so one would expect them t and out while the search is on. Someone in a house in that
comply with it. Itis no surprise to find that the Law Society street sees the police coming, phones his lawyer and, if the
has Strongly recommended the removal of clause 25 from th%nourame member has his way, gets an injunction from a
bill. court to stop the search while the grounds are reviewed and
TheHon. P. HOLLOWAY: The effect of this amend- tested by judicial review. That is not to be contemplated, nor
ment is to delete what is technically known as the privativeany variation of that.
clause. The general effect of this clause is to preventjudicial What if the bomb has really gone off? The authorisation
review of authorisations. The government opposes thigasts for 24 hours only, and, as in London, the proper job of
amendment. It recognises the exceptional nature of the claus@e police is to preserve evidence, catch the offenders, help
but it maintains that it is warranted, given the otherthe victims, and so on. Is it seriously to be contemplated that
protections and lines of accountability proposed by the bilthis is all going to grind to a halt because someone decides
in the extraordinary circumstances the bill contemplates. Thehat a judge had better look and see whether the paperwork
bill carefully preserves the scrutiny of the Police Complaintsis right, issue a subpoena and generally halt proceedings?
Authority. There is judicial scrutiny proposed in the bill, but Does the 24 hours continue to run whilst this goes on? No;
it is not proposed that there be an appeal from that and the is not to be contemplated, and for those reasons the
police minister is accountable to the public and to thegovernment opposes the amendment.
parliament for the exercise of these powers. These are strong TheHon. R.D. LAWSON: | indicate that the Liberal
and carefully considered provisions. In addition, the privativeParty thought long and hard about this, because private
clause does not foreclose all remedies—only some. clauses are not provisions that we would ordinarily support.
The clause does not preclude a civil action for damage€ertainly, private clauses require close examination of the
by persons who suffer damages as a result of a tortiousay in which they will operate. Ordinarily, we do not believe
exercise of powers by a police officer acting under the termshat the right of people to go to a court and obtain an
of the Commissioner’s warrant as provided for in this clauseinjunction to obtain mandamus or judicial review should be
Courts generally read down probative clauses; that is, sudircumscribed. However, in this particular instance, we do not
clauses are construed strictly by the courts. Under thbelieve that it is appropriate to delete this private clause. We
statutory interpretation principles, clear words are requiredlo not have as much confidence as some might in the fact that
to abrogate a person’s rights. Because those rights have nbe Police Complaints Authority will have an overriding
been specifically expressed in this clause in such a way as jorisdiction in relation to these matters.
exclude those rights, the government believes that nothing in Only yesterday th&unday Mail featured a story in which
this clause will exclude a person'’s right to seek redress undéif the story is correct) one might have reason to question the
this clause. capacity of the Police Complaints Authority to appropriately
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address all of the issues brought before it from time to timegiven the context in which this privacy clause appears, we
However, leaving aside that, we agree that it is not appropriwill be supporting its retention and opposing its deletion.
ate to have applications for judicial review about the granting  The Hon. IAN GILFILLAN: | am sorry to hear that. |
of these powers, or the exercise of them, during the vershought from listening intently to the commencement of the
narrow time-frame when these powers can be exercised. Bedbn. Robert Lawson’s contribution that he was showing that
in mind, they can be exercised only for 24 hours in relatiorproper statesmanlike quality that he shows so often and was
to one form of declaration and up to 14 days in connectiorprepared to defend what | and the Democrats regard as
with another. inalienable rights in any community, unless they will be
We simply do not have what might be termed the luxurytotally destroyed by this phantom fear of the impact of the
of being able to go to court on applications of this kind. Itterrorism per se. We have been raised with the bogy that any
would frustrate the very powers that the parliament ifthese measures can be stopped in their tracks because there
conferring upon the police to exercise in exceptional circumwill be someone approaching any one of this very compre-
stances. As the minister says, excessive or wrongful exercigensive lists to look to have restraint or remove what in that
of those powers may result in legal action being taken againgterson’s view is a decision that should be challenged. First,
the authorities if damage is suffered, but we do not believéhey have to get an injunction. The people to whom this

that judicial review ought be available in the circumstanceshallenge would be put are not just simply running dogs for
of this particular bill. the terrorists, nor would they be insensitive to the factors

We note that in relation to the preventive detention bill, Which have been identified as being so critical.
where detention can be granted for up to 14 days, there is a However, those who I think are taking the sledgehammer
provision for immediate judicial review at the behest of a@Pproach to this are not prepared to assess what is the balance
person who is detained under that legislation. We willof the potential damage to the fabric of our community. The
certainly be supporting the retention of judicial review in thatwhole issue of terrorism and its impact either real, implied,
bill, but we think that there is a significant difference betweerf! threatened in our society is very vague. It is not, in our
immediate detention on the one hand and the exercise B§ew, defined in a surgically accurate form so that it cannot
police of powers under this emergency legislation. So, wd€ stretched into areas which we are not even imagining at
have given the matter earnest consideration, we have tak&s stage, if this legislation comes into effect. It is important
into account what the Law Society has submitted and we haJ® recognise what the Bar Association stateq in its rather brief
noted the international covenant, which the honourabl§ubmission over the hand of its President, Jonathan
member read into the record from the Covenant on Civil andVells QC. We received a copy of its submission on 17 Nov-
Political Rights. However, we believe that human rights lawember. I refer to the paragraph in relation to clause 25 which
acknowledges that special measures are appropriate H@tes:
relation to terrorism. The association expresses particular concern that persons whose

: ; ; : ights are at stake are deprived of the fundamental right to challenge
| refer to the Digest of Jurisprudence of the United Nat'on%ecisions taken under the act to issue or to reissue special powers

and Regional Organisations in the Protection of Humanythorisations and to issue special area declarations. Similarly there
Rights While Countering Terrorism. | am indebted to theis an incapacity to challenge decisions pertaining to seizure and

human rights committee of the Law Society for making thedetention of things. Section 25 of the bill attempts to preclude review

e ; . by the courts of such decisions. Whatever may be the extent of the
text of this digest available, and | quote passages from it: obligation of a superior court to give full force to such a privative

No one doubts that States have legitimate and urgent reasons@tause in the face of manifest jurisdictional error, a challenge will not
take all due measures to eliminate terrorism. Acts and strategies b available simply and cheaply. Access to justice is unacceptably
terrorism aim at the destruction of human rights, democracy, and theompromised.

rule of law. They destabilise governments and undermine civilg i ; _
society. Governments therefore have not only the right, but also th seems to me surprising that two balanced bodies represent

duty, to protect their nationals and others against terrorist attacks a9 the law as practised in South Australia (and amongst
to bring the perpetrators of such acts to justice. whom one would imagine there are many members who are

The digest continues: extremely conscious of what is seen as the threat of terrorism)
' could take such an unequivocal stand to oppose clause 25.

_I-_Iuman I’ightS law has sought to strike a fair b_alance betweer]'he Democrats Certaimy accept that their opinion is pro-
legitimate national security concerns and the protection of fundameq

tal freedoms. It acknowledges that States must address serious ar%‘md' v};/ell balancec:] and W.(}"." prefse[]lte(ii{ and add to that our
genuine security concerns, such as terrorism. own abhorrence at the sacrifice of what has been accepted as

o a basic right of people in our society. That is why we strongly
It goes on to refer to the three main instruments of humagy,,nort the removal of clause 25.

rights law, namely, the International Covenant on Civil and The Hon. SANDRA KANCK : | would like the minister

Political Rights, the European Convention for the Protection ;
> o perhaps walk me through a theoretical example. Let us say
zf Hu_manCR|ghts -and th'ndameg_talh Frtlaedoms,h am;l] & at under clause 3 of this bill it is determined that a terrorist
merican Convention on Human Rights. It says that thosg,.( s jmminent and a special powers authorisation is sought,

three conventions: that being a preventative authorisation. Clause 4 spells out
.. . mandate that certain rights are not subject to suspension undgrat that can last as long as seven days. One of the people in

any fi’CTUrr]“S}?rt‘cﬁs- The dthree tlr)elzatieshciatalogtue thgs.e ?ﬁ”'ﬂ&f:olgsiﬂ% terrorist ring is someone called Terry Roberts and not the
rignts. € ISt O non-aerogaple rignts containea In e H
(International Covenant on Civil and Political Rights) includes theTerry Roberts here, but the police swoop on the Terry

right to life; freedom of thought; conscience and religion; freedomRoberts who is a member of this chamber.
from torture and cruel, inhuman or degrading treatment or punish-  In the light of clause 25, which provides that the declara-

ment, and the principles of precision and the non-retroactivity ofjgn may not be challenged, reviewed, quashed or called into
criminal law. question on any grounds whatsoever before any court,
None of the provisions of this law offend or undermine thoseribunal, body or person in any legal proceedings or re-

non-derogable rights, in my view. In those circumstancesstrained, removed or otherwise affected by proceedings in the
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nature of prohibition or mandamus, what recourse to actiobe able to sue that police officer. Would Terry Roberts be

would our Terry Roberts have in this case? able to sue the government? Against whom would he be able
TheHon. P. HOLLOWAY: To what action does the to take action?

honourable member wish to have recourse—to what action TheHon. P. HOLLOWAY: | believe that the person in

would she suggest that he needs recourse? that situation could probably sue the crown under the doctrine
The Hon. SANDRA KANCK: The recourse that our of vicarious liability.

Terry Roberts might want to have in this circumstance would TheHon. R.D. LAWSON: | do see that this act can have

be to go to a court and say, ‘Hey, I'm not the Terry Robertsguite serious consequences. Let us say that the police, under

you are talking about.’ an area declaration, cordon off a large section of the central
The Hon. P. HOLLOWAY: What action is the member business district while they are searching for a bomb, or
suggesting? doing whatever, and they may leave that in place for some

TheHon. SANDRA KANCK: Clause 25 is saying that days. In those circumstances there would be a strong
he cannot take any action. If he is the wrong Terry Robertsncentive for Myer, for example, to make an application to the
this clause prevents that, does it not? court to have it lifted because its economic interests are being

TheHon. P. HOLL OWAY: No, the member has missed affected adversely. | have taken that into account, frankly, in
the point. | am asking: what action by the police is thereaching the position that even in those circumstances,
member suggesting that he should have action against—thecause of the exceptional nature of this legislation, they
his bag be searched, or disclose his identity? What particulghould not have a power to have the court review a decision
power? | point out to the honourable member that the persofade by the Police Commissioner, in the first place, and the
would not be detained under this act. This is not aboujudge and the minister of police in confirming that decision.
detention; that is in the next bill. At the moment, if there is a murder or suicide at Myer, it

TheHon. R.D. LAWSON: | think that is an important may cause it to suffer great loss because the police, in the
point to allay the honourable member’s fears. The power t@xercise of their investigative powers, say they are not
search persons under this legislation is very limited. Clausallowing people to enter a particular area. There is no power

9(4) provides: now to recover damages for something of that kind. There is
A police officer may detain a person for as long as is reasonablj€@lly no redress for any citizen or business who is caught up
necessary to conduct a search under this section. In a situation of that kind. We cannot see why there should

Terry Roberts could not be long detained under that provi2€ €dress in the case of a terrorist act. Notwithstanding our
serious reservations about privative clauses, we do not

sion. If he is in his vehicle, clause 10(3) provides: . L NN X SO

A police officer may detain a person who is in a vehicle stoppedbe“eve ltis appropriate in this particular legislation.
under this section for as long as is reasonably necessary to conduct The committee divided on the amendment:
a search under this section. AYES (16)

How to search premises is similarly limited to a short (éameropr\l,g. G. gaWklgS,él S.L.
duration. As | understand it (and this is an important con- G\éazgiyla N H{z)gljlgilva. b (teller)
sideration from our point of view), this is not a bill to detain Lawson ’R' D Lensinkyj M A
people. Terry Roberts will be free to go. Also, if Terry L R Redford. A 3.
Roberts has been wrongly treated, whilst it is true that the Rg(jcas, DLW Seh Of Y
police, under clause 23, have certain protection—for Shega\llrt?yh o S(;e?:nier.,] .
example, they cannot be sued because there was some Steoh ’ 'T'J ol C -
irregularity in the way in which the minister confirmed the epnens, 1. J. NOES (4 ollo, €.
order—they are otherwise subject to all the common law Giffil L (tell (Iz K S M
rights and remedies that a citizen might have against them. iffillan, . (teller) anck, S. M.
Reynolds, K. Xenophon, N.

Clause 23 does not completely immunise them from liability;

it simply says that they cannot be held liable merely because Majority of 12 for the ayes.

there was some irregularity. But otherwise they can be held Amendment thus negatived; clause passed.

liable. Clause 26 passed.

TheHon. P. HOLLOWAY: | thank the Hon. Robert New clause 26A.

Lawson for making the pointthat | was leading up to, thatis, TheHon. AN GILFILLAN: | move:

that the inconvenience to a person in the situation outlined by

the Hon. Sandra Kanck would be a relatively minor incon- Divisi g )
ivision 7—Application for compensation

venience. We are not talking about detentlo_n here. 26A—Application for compensation in relation to exercise of
TheHon. SANDRA KANCK: | am surprised that the powers

After clause 26 insert:

minister would describe that as minor. | imagine myself, in (1) A person who suffers harm as a result of the exercise or
those circumstances, being utterly terrified. | appreciate what purported exercise of powers under this Act may apply to
the Hon. Mr Lawson has explained, but | would still like to the Supreme Court for compensation on the ground that
explore it a little more. Clause 23 (and we are having to do the powers were exercised improperly.

P - ’ g (2) The application must be made within 28 days after the
a lot of comparisons between clauses because they interact) exercise or purported exercise of the powers.
provides that the police officer is not to be convicted or held (3) In this section—
liable merely because there was an irregularity or defect in harm includes loss of life, personal injury, damage to
the issuing of a special powers authorisation or special area property, economic loss, pain and suffering and loss
declaration. In the example that | have given, that would of any other kind.

mean that the defect would be that the wrong address hasis is the insertion of a new clause aiming at compensation
been given and, therefore, the wrong person has bedar people who have suffered harm. It comes after clause 26,
searched. Clause 23 is saying that Terry Roberts would nethich is the evidentiary provision.
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The CHAIRMAN: There seem to be about five conversa-  The only actions that would be entertained by the Supreme
tions going on in the chamber at the moment. | am having &ourt—and no-one will go through that process lightly—
lot of difficulty hearing the Hon. Mr Gilfillan. would be substantial. If it is, as the Hon. Robert Lawson said

TheHon. P. HOLL OWAY: The government opposes the (and we also noted the fact that there is compensation in the
amendment. It seems to operate on the premise that tig¢tention and preventive detention legislation), the logic for
privative clause in clause 25 will stop this kind of action. It that is sound; the illogicity of opposing this in this bill is
will not. This has all been explained in the previous debateunsound. All | can believe is that there is a programming of

The course of action proposed here— members in this place to knee-jerk to requirements that have
TheHon. IAN GILFILLAN: | rise on a point of order, €ome from elsewhere. . _

Mr Chair. It is difficult to hear the minister. His voice is | cannot believe that members, left to their own devices

softly modulated and there is competing noise. and their own consciences, could oppose anyone being able

The CHAIRMAN: Indeed. | made the point before he 0 Seek compensation for having suffered a loss of life,
started his contribution that there were too many conversd2€rsonal injury, damage to property, economic loss, pain and

tions. | counted five separate conversations, none of them ciy/ffering and loss of any other kind. The government and the
the bill. opposition, apparently, have locked themselves into this

The Hon. P. HOLLOWAY: The course of action situation; and | deplore it, as, obviously, does the Law

proposed here is flawed in concept and flawed in potentia%oc'ety'

operation. In addition, it cannot be right that the parliament . The Hon. R.D. LAWSON: The ho.nourable member in
is passion, | think, overlooks reality. People suffer loss

composes as a by-blow another form of the common la .
action of misfeasance in public office without considering a”E\éigug:yofzcingérforsiﬁ&ﬂ:’ nilr']s, S%zroﬁlggiés ggrlﬁggge
Lﬁgérggsllﬁ?g?gﬁ in doing so. This is a matter for the reVIeW misses a business contact, someone suffers economic loss or
Th H RD. L AWSON: | t helo noticing the fact  S°Meone misses their grandmother’s funeral because their
eron. R.. JN-1cannothelp noticing the fact 1, 3na \yas delayed because there was a search at a particular
that there is a compensation clause in the preventive detenﬂcgpace and they suffer psychological damage in consequence
lb'il' an?] thatth|stab_s"p_ecg|cbcltaués$] Wh'cn will be ctcr)]n5|d¢re fthat. These days there is a great deal of inconvenience rort
ater when that bill IS debated here. HOWever, there IS NQ,y, 1o rorists. If we are to compensate everyone for all the
specific compensation clause in the specific powers bill. A bsses and harm they might suffer in consequence of the

:jlncjl[cate(;ltrl]n mIY remarks ogthe $arller qla}use,ftms ISa b'Iexercise by authorities of these powers, where does it all end?
€aling with police POWErS. SPECIIIC Provisions for COMPEN-\ypare ft ends, of course, is that the authorities, knowing

Sﬁev%r;:r_?hl?tef?nuandgg (?(t)rr]:rugr? 'g@t'r?nh?sz'ggr\r’]v'tgn%g;ﬁ)ethat they are up for the vast expense of having to compensate
Eut statﬁto ri hts¥or compensation arge not usuallpinclude veryone who might have suffered some harm in conse-
ryng P y uence, will say, ‘Well, we won't be exercising the powers.

One can have one's dozen pawpaws, imported frofye can't afford to exercise the powers’; when, if the
Queensland, thrown in the rubbish bin by the fruit fly cjrcymstances for the exercise of these powers arise, they
inspector at the airport or at the border, with no compensatiogouid do so in the interests of the community as a whole. It
available for systems of that kind; nor is there, generallyig or that reason that we will not be supporting this new
speaking, for the exercise by police of powers, when policg|ase. Although, as | say, preventive detention raises other
might put a roadblock up and prevent people arriving at workisses about a person’s human rights when you are detained
or missing out on a contract, or all sorts of other things. The;Or up to 14 days and it is found that you are wrongly
citizens are not entitled to statutory compensation. If, as thgeatained for 14 days, and, clearly, you should have rights in
result of a robbery at a service station, police want to takgngse circumstances.
fingerprints,.etc., the service station proprietor does not have Otherwise, in the more amorphous circumstances in the
a statutory right to recompense. _ exercise of these powers, we simply do not believe that
~ We, as a community, assume that the cost of policgompensation is appropriate. | believe that we have taken a
investigations will fall unevenly, but the loss lies where it principal position in relation to this matter, not one that is
falls and, for those reasons, whilst we strongly supporgriven purely by expediency.
compensation in the preventive detention bill, we willnotbe  TheHon. IAN GILEILLAN: | can hardly believe that
supporting the insertion of this provision. | think | am correctine honourable member would believe that someone or the
in saying, because | did look at the provisions of all the othefam”y of someone who has lost a life, suffered severe
state police powers terrorism legislation, that nowhere e|56ersonal injury or substantial damage to property is not
is there, as | recall it, a specific provision of the type hereantitied to seek compensation through what is a very fair,
inserted, so we will not be supporting this clause. impartial and substantial process through the Supreme Court.

TheHon. IAN GILFILLAN: Whether it is in other |tis not like an automatic hand-out, which then gets rewarded
legislation or not is totally immaterial to assessing the justicevith some sort of gratuitous doling out of money. | find it
or otherwise of this particular clause. This is extraordinaryunbelievable that the shadow attorney-general can have such
legislation. No-one in this place, whether they are ardend variation in values of two arms of similarly purposeful
supporters of it or those, like ourselves, who doubt itdegislation: first, the terrorist police powers; and, secondly,
necessity, would deny that this is profound change to thgreventive detention. | do not follow it.
basic application of the law in the community as we have New clause negatived.
known it. One cannot say that the exercise of the powers or Clause 27.
purported exercise of the powers under this act does not TheHon. R.D. LAWSON: | move:
deserve an extraordinary measure to compensate those WhOPage 13. line 20—
would have suffered harm, and harmis identified as being of Clause 27(3)—delete ‘within six months after receiving a
substantial impact; it is not trivial. report and substitute:
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within six sitting days or three months after receivinga  The Hon. P. HOLLOWAY: The effect of this amend-

report, whichever is the shorter period. ment is to require the report to be made to the parliament not
Progress reported; committee to sit again. within six months of the report being received but within six
sitting days or three months after receiving the report,

EYRE PENINSULA BUSHFIRES whichever is the shorter period. The government is compelled

to oppose the amendment. It is plainly impractical. It might
TheHon. CARMEL ZOLLO (Minister for Emergency  have been possible to reach some consensus on the three-
Services): | lay on the table a copy of a ministerial statementmonth part of it rather than the six, but six sitting days is
on the Lower Eyre Peninsula bushfire re-establishmeninreasonable. Suppose the parliament is sitting when the
program made earlier today in another place by my colleagueomb goes off. | do not know why the opposition has chosen

the Minister for Agriculture, Food and Fisheries. six sitting days, but that period will be less than two real
weeks. What will inevitably happen, particularly if the next
[Sitting suspended from 6.01 to 7.48 p.m.] amendment passes as well, is that the Attorney-General—
The Hon. lan Gilfillan interjecting:
MITSUBISHI MOTORS TheHon. P. HOLLOWAY: If you will just listen to the

rest of it though—uwill request the Commissioner of Police
TheHon. T.G. CAMERON: | seek leave to make a not to provide a report except in a time frame so as to make
personal explanation. the report to the parliament possible as well as timely, but
Leave granted. there is also an ambiguity which will cause problems because
TheHon. T.G. CAMERON: During the preamble before the time frame is too tight. What counts as a report? The
my question to the leader of the council today, | stated thaCommissioner of Police will without doubt be reporting to
| had been advised that Mitsubishi sales were currentlgovernment, including the Attorney-General, on a daily basis.
running at 15 per week for the whole of Australia. | meanttoOne would certainly hope so, in those situations. If

say 15 per day; that figure | stand by. parliament is sitting, does the clock start ticking on the basis
of these reports? All of them? Are there to be as many reports
TERRORISM (POLICE POWERS) BILL to parliament as daily reports? Clearly, this is not workable.
) ) As | said, if it was just a matter of the overall time, certainly
In committee (resumed on motion). the three months the government could live with, but to have

the six sitting days provides a potential situation where it
Clause 27. . could just be totally impractical if there were some incident
TheHon. R.D. LAWSON: Clause 27 presently prOVIdeS happening at the start of a par”amentary period_
that as soon as practical after a special powers authorisation The Hon. R.D. LAWSON: | simply do not accept that
ceases to operate the Police Commissioner is to provide@ther lame excuse provided by the government. This report
report to the Attorney-General and to the police minister. Therom the Police Commissioner is to be provided by the Police
reportis to set out the terms of the authorisation, the periogommissioner as soon as practicable. He is not required to
during which it operated, in order to identify as far asqo it on the day the terrorist bomb goes off. The legislation
reasonably practical the matters that were relied upon for thg|iows the Police Commissioner to use his discretion as to
issuing of the authorisation, to describe generally the powekghen he provides the report. This section does not cover
exercised under the authorisation, to state the result of ﬂ@/ery report that the Police Commissioner might make by
exercise of those powers, and to generally describe incoRe|ephone during the course of a day or even in the course of
venience to or adverse impact upon the community, sectiong week. This report very clearly in the language of this
of the community, businesses, individuals, etc. section is a formal report setting out certain things that the
Subclause (3) provides that the Attorney-General muskection requires. It is ‘the’ report. The idea that the obligation
within six months after receiving a report, lay a copy of thatcould arise where the Police Commissioner was on some sort
report before both houses of parliament. My amendmengf continuing obligation on a day-by-day basis is really
seeks to halve that period to three months or within six sittingpreposterous.
days after receiving the report, whichever is the shorter The section says ‘as soon as practicable after the authori-
period. The reason for this is obvious. The government bgation ceases to operate.’ In the case of the bomb going off,
introducing its bill acknowledges that there is a requirementhe authorisation may end within 48 hours of that time or it
that the Commissioner report and that it be tabled inmay end within seven days thereafter if there is an investiga-
parliament. What we object to is the fact that the Attorney hagion or authorisation, and thereafter in the fullness of time,
up to six months in which to lay a hard copy of that reportwhen the Commissioner has all the material available to put
before both houses of parliament. in the report that he can put in the report, he gives it to the
The Hon. lan Gilfillan interjecting: Attorney-General and the government is seeking that the
TheHon. R.D. LAWSON: As the honourable member Attorney-General can pop it in his back pocket and wait for
says, ‘What’s he going to do with it in the meantime?’ a slow news day, or perhaps wait for a busy news day, to bury
Presumably, if he wants to release it he can release it, butihe report appropriately. We think six months is altogether
he does not want to release it he can hang on to it for sikoo leisurely and are unconvinced by these arguments.
months. We believe that is altogether too long. Ordinarily TheHon. AN GILFILLAN: The Democrats support the
reports from agencies and the like are required to be tablegery sensible amendment. | am not sure whether the Hon.
within six sitting days, and we are suggesting it either beRobert Lawson looked at subclause (4) and felt uneasy about
within three months or six sitting days, whichever is theit, but he does not need to make a comment about it. It
shorter period. This is all about part of the accountabilityprovides:
mechanisms in this bill, and | will be interested to hear what = Before the Attorney-General lays a copy of the report before both
reason the government can advance for such a long periotlouses of parliament, the report may be edited to exclude material
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that, in the opinion of the Attorney-General, may be subject tocommunity (or sections of the community) should be buried
privilege or public interest immunity. for half a year when people in the community are entitled to
Itis a pretty safe document that the opposition is moving willknow? They are the ones who have been inconvenienced and,
be tabled within six sitting days or three months, so we havés the section provides, the Police Commissioner will putin
no qualms in supporting the amendment. what is appropriate, and presumably he will not put in things
TheHon. P. HOLLOWAY: What the Hon. Robert that are inappropriate, and there is also a power to exclude
Lawson wants to do is amend the second part to change th@@terial on certain public interest grounds, if appropriate.
bit of it as well. There has to be some practicality here. Ifan  TheHon. P. HOLLOWAY: | want to indicate something
event occurs during the term of parliament and the ministefere. One of the reports that the Attorney-General might
is immediately notified, given a report by the Commissionereceive from the Police Commissioner in relation to_thls
of Police, as one would expect would be the case, then all thafider subclause (1)(d)—'stating the result of the exercise of
editing and everything else has to be done in a period thadfhose powers’—could result in the launching of a prosecu-
could be less than two weeks. The government accepts sfien. That might be one of the things that the Attorney-
months, so you could argue that six months may be too longeneral— o
a period, but we have a lot of difficulty with the six sitting ~ The Hon. lan Gilfillan interjecting:
days because if the council continues in the future to sitas it TheHon. P. HOLLOWAY: Yes, but all that has to be
does now, with eight-day sittings, that could be effectivelyedited within what could be less than a fortnight of its being
less than two weeks if an incident were to occur at the stafeceived. Yes, sure, it can be received, but some time must
of the session. The fact is that that is just an impracticaPe allowed for that to be checked. Somebody has to check the
period of time. So, | urge the committee not to place thiscourt lists and that sort of thing, all within less than two
situation here. For the Hon. Robert Lawson to suggest tha¥eeks. It could be at a time like now: the busy end of the
there would be some sort of a cover-up is something that$ession. What is more, if the second amendment is carried,
find absolutely incredible. He is talking about slow news daydhe Ombudsman has to edit it as well. So, the Attorney-

and busy news days. What on earth are we talking abo€eneral loses control of the issue in that sense. He is directed

here? to do it under this clause. But, if the next amendment is
The Hon. R.D. Lawson: We know this government. carried, he will have lost control of the process, which would
The Hon. R.l. Lucas: We've seen you in action. Youre P& an intolerable situation.

not to be trusted— Amendment carried.

TheHon. P. HOLL OWAY: In relation to a report about TheHonj R.D. LAWSON: | move: )

the police using terrorism powers? Page 13, line 24—Clause 27(4)—after ‘Attorney-General’ insert
. L ‘and the Ombudsman’

The Hon. R.l. Lucas interjecting: ) o

The Hon. P. HOLLOWAY: | hope those comments go Proposed section 27(4) provides:
on the record because one of these days, if this thing is BefOFP} thel,fkttornety-tﬁeneral Itaysa%opy c?{tget rep(’flt bdefore kt’(’t.hl
: . . . ouses of parliament, the report may be edited to exclude material
|n'Ferpret_ed and the judges lQOk at _'t’ they will know two that, in the opinion of the Attorney-General, may be subject to
things: first, the contempt with which the Leader of thepyivilege or public interest immunity.
Opposition in this place treats the parliament; and, second|
his stupidity.

TheHon. R.D. LAWSON: | indicate to the committee
and the Hon. lan Gilfillan that | have an amendment in

le amendment requires that the editing process be not solely
the responsibility of the Attorney-General but also of the

Ombudsman. We believe there ought be some degree of
independent judgment brought to bear on the question of

relation to subsection (4).' which I will move— whether or not material should be excluded from the report
TheHon. lan Gilfillan: In due course. on the ground of privilege or public interest immunity.
TheHon. R.D. LAWSON: In due course, yes. Members should bear in mind that the action of initiating an

TheHon. P.HOLLOWAY: | indicate that the govern- authorisation is an action of the executive government,
ment will not call for a division, but these amendments arahrough the Commissioner of Police, endorsed by the
unacceptable. It would be a tragedy when this bill goes backiinister for Police. So, it is an action for which a government
to the house if we could not negotiate something sensible ogill be held politically accountable and responsible. In those
this. It would be a pity if the powers in this bill were not to circumstances, we believe that to leave to the Attorney alone
be appropriately passed. the power to make decisions about the editing of a report of

TheHon. IAN GILFILLAN: I have nothing to add to the this kind is dangerous and inappropriate.
debate except that the Leader of the Government used the It is true that there is no-one in the South Australian
word ‘tragedy’. | find it very difficult to apply the word hierarchy like a commissioner of information or the like who
‘tragedy’ to the fact that the Police Commissioner, who ismight be seen to be the natural repository of a function of this
responsible for providing the report, will have weighed up thekind. However, | notice that the federal legislation gives to
pros and cons of what needs to be analysed and the actubk federal Ombudsman comparable powers in relation to
timing to give the Attorney-General the report. Having gottheir terrorism legislation—not precisely in relation to the
the report, why does the Attorney-General have exclusivediting of reports, but a function where an independent third
access to and awareness of a report which is surely thgerson is required to exercise judgment. The Ombudsman is
property of this parliament as much as it is of the Attorney-an experienced and independent officer of the parliament, and
General? To call it a tragedy when we are now encouraginpe is experienced in dealing with freedom of information
the old secrecy syndrome—the ‘keep it comfortable’applications. The Ombudsman understands fully the require-
syndrome—I find a disgrace. ments of government, and the Ombudsman,whomever it

The Hon. R.D. LAWSON: Perhaps | should add to that. might be, will understand full well not only the nature of a
How can it be suggested that a report which describegovernment’s desire for secrecy but also the need to balance
generally any inconvenience or adverse impact on théhat desire with the public interest.
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The issue of whether or not a report provided by the Police  The Hon. SANDRA KANCK: | move:
Commissioner is subject to privilege or public interest | jne 34—Delete ‘tenth’ and insert ifth’

immunity may never arise. However, if it does arise, we in apologise to honourable members for moving on the run this
the parliament would want to be satisfied that the editing{1 polog 9
e

process that has been undertaken has been objectiv gry simple amendment for a five-year sunset clause. The

checked and verified. It is for that reason that we seek to hayg@sOn | do so'is that at about 20 past seven tonight | received
the Ombudsman play a role in this important task. a copy of the report of the Senate committee on the anti-

R : - terrorism (No. 2) bill, which was tabled tonight. If anyone
TheHon. P. HOLLOWAY: It is plain and obvious that . .
the report to be laid before the parliament—and thereford/atched the ABC TV tonight, as | did, they would have seen
made public—cannot contain information disclosed to the. o chair of the committee, (Liberal senator Marise Payne)

government that may be operational, privileged or otherwis80POS€ on behalf of the committee a total of 52 recom-
compromise police sources or operations. So, the biﬁnendatlons. - S
provides that the Attorney-General can edit this out. Now that 1€ Hon. 1an Gilfillan interjecting: _
the other amendment has gone through, it could be less than 1h€ Hon. SANDRA KANCK: Yes; she is a member of
a fortnight that this has to be done. The amendment propos&€ government. | think that is very important because,
that this editing be, in effect, checked by the Ombudsman—2mongst the recommendations, is a five-year sunset clause
again, potentially in less than a fortnight. Again, this isto the bill. I do not know What is going to happen to that bill
plainly impractical. In the first place, it will mean that there @hd what amendments will be moved in the next few days
will be every incentive for the Commissioner’s report to thePut, presumably, having recommended it, the Liberal
Attorney-General to be less than complete and for thé’nembers of that committee at Ieast. are likely to support a
judgments to be made by the Commissioner and not by thlive-year sunset clause. It seems partlcglarly reasonable to the
minister for the Crown, and that cannot be good. It needs tfemocrats that we should also have a five-year sunset clause
be understood that that will be one of the inevitable conse@n OUr legislation as well. '
guences if this amendment goes through_ TheHon. P. HOLLOWAY: As | understood It, the
Secondly, it is simply not the role of the Ombudsman toCOAG agreement was for a 10-year sunset clause on this. |
act as adjudicator of, say, different legal questions of publi®@ve just sighted the act in Tasmania, which has a 10-year
interest immunity. The Ombudsman is a major part of theexpiry date, which is why the government will oppose the
apparatus of administrative review, and there is nothing abo@mendment. It will honour the agreement for the 10-year
this function that is anything to do with judicial review. It anniversary for the expiry of this act.
might properly be a function of the Crown or, if the honour- TheHon. R.D. LAWSON: We propose to support the
able member thought it important enough, the independer0-year sunset clause. This was a matter of quite some debate
office of the Solicitor-General, but not the Ombudsman. Theamongst my colleagues. The preventative detention bill
Deputy Leader of the Opposition said that the federafurrently before this parliament has a 10-year sunset clause
legislation gives a role to the Ombudsman. That is true foRnd we believe it was appropriate to have uniformity in this
only one reason: in the federal jurisdiction the Ombudsmagatter. We are also mindful of the fact that, although the
has the role of the Police Complaints Authority. So, that is théegislation is given a sunset clause, this parliament or any
only reason why the Ombudsman is referred to in the federdiarliament at any time could amend or repeal this bill. In the
legislation, namely, because he has that specific role, whictircumstances we believe that 10 years is appropriate and we
the Ombudsman does not have within our jurisdictionalso point to the COAG communique of 27 September, which
Finally, | ask the deputy leader: has he asked the Ombudsmarovided for COAG to review all of the new terrorism laws
whether he believes it is appropriate or proper for him to havéfter five years and they would be sunsetted after 10 years.
this role? Has he consulted the Ombudsman about the Consistent with the national agreement, and consistent
amendment? with the provisions of the Preventative Detention Act, my
TheHon. IAN GILFILLAN: I will put the Democrats’ party resolved to accept the 10-year sunset clause. If the
position, and then the deputy leader may wish to respond teommonwealth were to adopt the position proposed by a
the comments. The Democrats oppose the amendment.garliamentary committee, and if the commonwealth were to
seems to fit very uncomfortably with the earlier enlightenedoreach its own COAG agreement, we would be irritated to
amendment, which we supported. First, the contents of theay the least, but there is no indication from the
report are most unlikely to raise matters to which the role ocommonwealth government that it will reneging on the
the Ombudsman is specifically targeted. Secondly, wheagreement reflected in the communique and until such time
would happen? We would then have two editions; oneas it does renege on that proposal we will stick with 10 years.
sanctioned by the Ombudsman and one sanctioned by the TheHon. IAN GILFILLAN: Itis disappointing to hear
Attorney-General. What happens if there is a disagreemettbat the decision of the committee is dictated by Canberra. |
on the text? So, we are not prepared to support that practicdb not find that very comfortable. | would say it is a good
consequence but, because we supported this relatively tigatgument for abolishing both the House of Assembly and the
time frame, as it is important that the parliament and the_egislative Council. Maybe we could show a little more
public have access to the report, there could be a valithdependence than other houses of parliament. The bill,
argument that extra time would be required if two peopleincluding other acts, talks about a five-year review. That is
were to be involved. Essentially, in our view there is certainlya substantial exercise and it is in the bill. It is an appropriate
no role for the Ombudsman in this exercise. time after that five-year review for an independent sovereign
TheHon. R.D. LAWSON: We know where the numbers parliament to review whether it wants to have the legislation
lie, so we will not divide and detain the committee further. continue or not. Nothing prevents an expiry at the fifth
Amendment negatived; clause as amended passed. anniversary from being followed by a reintroduction and
Clauses 28 and 29 passed. reactivation of legislation, if that is what the parliament
Clause 30. wants.
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TheHon. Sandra Kanck: And we have done it on many It is hard to believe sometimes that even the people of
occasions. Europe seem able—with all the different languages and the
TheHon. |IAN GILFILLAN: We have done it, as my 300 million to 400 million people—to get on better than
colleague says, on many occasions. It has been conceivggkople in this country seem to. Nonetheless, this government
one assumes by this, that the tenth anniversary will be a datetends to cooperate—we need to cooperate—uwith the federal
of sunset clause or expiry. There is nothing there that sayauthorities because we have powers as a state in some
that in no circumstances will an identical act be reintroducedmnatters. Police forces are generally state forces. The
Nothing says that is the end of the matter. Why should nhotommonwealth has a number of other external and security

we, after having had a detailed analysis and review in fivgpowers. If we are to effectively deal with terrorism in this
years, not have the opportunity to revisit the legislation? kountry, we need to work together, and that is what we are
think it is actually denying the responsibility of a parliamentessentially doing. That is why we are supporting the 10 year
to make the decision of our behalf. If we are taking ourtime frame. If it is changed at a federal level—and that
marching orders from Canberra, well, so be it, but theemains to be seen—then we will have a look at that at the
Democrats are not. time.

TheHon. NICK XENOPHON: | indicate my support for TheHon. SANDRA KANCK: | remind the minister that
this amendment. | believe that five years is more thanve are part of a representative democracy, and COAG did not
sufficient time. If in five years there is still a concern that theconsult with anyone in the community in Australia or South
climate that exists, that the risk of terrorism and the risk ofAustralia. So, what we have is a very undemocratic decision
public safety are as manifest as they are now then, of coursby the commonwealth and by the South Australian
we can extend this sweeping legislation. Otherwise, | believgovernment in some sort of very strange Labor-Liberal
that five years is a sufficient period of time. | support thecoalition.
reasoning of the mover in that | believe that, in the worst-case TheHon. T.G. Cameron: How can you say that it is
scenario, from my point of view, if we need to extend it we undemocratic?
can, but | would have thought that five years will give usa TheHon. SANDRA KANCK: It is undemocratic because
pretty good idea of whether the threat still exists to the sam#here has been no consultation. It is a representative democra-
extent that it does now. cy. We represent people. When our Premier goes off to a

TheHon. SANDRA KANCK: One of the disappointing COAG meeting without having consulted South Australians
things about dealing with this bill in the time line in which we and gives an undertaking like this, then we are not being
have is that the Senate committee has reported today—amnepresented. That is fairly obvious.
| suspect from what | am hearing in the chamber that | am TheHon. T.G. Cameron: Itis not representative unless
probably the only one in this chamber at the present time whgou're involved?

has had in any way a look at what the Senate— TheHon. SANDRA KANCK: No; I am talking about the
TheHon. lan Gilfillan: No; not quite. So has your public. We are all in a privileged position as members here.
colleague behind you. TheHon. R.D. Lawson: We get to vote.

The Hon. SANDRA KANCK: Not quite; my colleague TheHon. SANDRA KANCK: Yes; we get the right to
behind me has also seen some of the recommendations. \Wave a vote on this.
have not had time to digest the Senate committee’s recom- The Hon. R.D. Lawson: And speak for ourselves, which
mendations. They may impact on that, and they may in fackome of us aren't prepared to do.
be far more important than a COAG agreement. Itis interest- The Hon. SANDRA KANCK: Well, I know we are
ing to look and see who is driving this issue. As my colleagueyoing to have a vote, and | know it is going to be defeated,
said: it is Canberra driving it. In the Senate committee’sbut, minister, given the Senate committee’s report today, and
inquiry, the Attorney-General’'s Department’s response to @iven the possibility that by the end of this week the federal
question about the need for a 10 year period was thategislation will be amended to have a five-year sunset clause,
basically, the legislation would be used only rarely. That isvhere does that leave this particular legislation?
surely not a good reason to have a 10 year sunset clause in TheHon. P. HOLLOWAY: It is my advice that the
this legislation. In fact, the Human Rights CommissionSenate report was in relation to the preventative detention
recommended four to five years, and the Gilbert and Tobitill. It is about detaining people. This police powers bill is a
Centre for Public Law recommended a maximum of threestate measure because, of course, police forces are state
years. | would be appreciative if the minister could inform theforces. As | understand it, the commonwealth does not have
chamber of how it is that the government accepts 10 years faimilar legislation to this, so that the recommendation relates
no other reason than it is part of a COAG agreement intdo the next bill that we will be debating, that is, the preventa-
which the public of Australia and South Australia had notive detention bill. If that has changed it will require consulta-
input. tion with all the states and, ultimately, this bill (if the other
TheHon. P. HOLLOWAY: It is all very well for the billis passed this week) could be later changed if necessary,
Hon. Sandra Kanck to say that, but the fact is that ther if it is considered desirable. All we can do is work on the
premiers—the leaders of each state—and the commonwealtiasis of what has been agreed, and just because a Senate
government were involved in that, and of course the parliareport has made that recommendation does not necessarily
ments in every other part of the country (I am not suremean that the government of the day in Canberra will accept
whether all of them have yet endorsed it) | believe willit.
endorse it. If itis not 10 years, if the commonwealth wereto The Hon. SANDRA KANCK: The minister has been
change that agreement, then obviously that would immediatevrongly advised. Recommendations 38 and 39 of the Senate
ly trigger a reconsideration of this by all the parties and, oicommittee report refer to, for instance, the use of the
course, it could be amended at some stage in the future if thatoposed stop, question, detain, search and seizure powers.
is necessary. As far as the government is concerned, that wRecommendations 43 and 44 are in relation to the collection,
the agreement and that is what we intend to do. use, handling, retention and disposal of personal information,
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as are recommendations 48 and 49. So, to say that all of thather than its being the festival state, it should be the police
Senate committee’s reports deal with preventative detentiostate. We oppose the third reading.
is not correct.

TheHon. P. HOLLOWAY: The first set of recommen- ~ TheHon. T.G. CAMERON: | suppose that I, too, could
dations to which the honourable member refers apply t@et up and express my disappointment about a bill curbing
schedule 5 of the commonwealth bill which refers to theliberty and people’s civil rights and freedoms, and so on, and
Commonwealth Crimes Act 1914 relating to search, informaexpress my disappointment that this bill has been introduced
tion gathering, arrest and related powers. The other mattely a Labor government. However, | will not do that, because
are not relevant to this bill. | believe that we are living in extraordinary times and that

TheHon. SANDRA KANCK: That is a nonsense this legislation is necessary. | will not be criticising either
argument. Of course the Senate committee’s report deals witfPOr or Liberal for their support for this bill: | am support-
commonwealth legislation. We are dealing with statelnd it myself.
legislation, and | am making a comparison here. If the Senate . )
committee’s report is making recommendations about the | h€Hon. R.D. LAWSON: | should not rise to the bait
proposed stop, question, detain, search and seizure pow&{he Hon. Sandra Kanck, but there is a suggestion implicit
under commonwealth law then we need to be looking at thé her remarks that my party has abandoned its principles in

relevant provisions in our law. To say that it does not pertairf€lation to its support of this bill. Nothing could be further
to what we are dealing with is a nonsense argument. from the truth. We see legislation of this kind as a necessary

The Hon. P. HOLLOWAY: All | can say is a Senate evil. We see that it is necessary to balance the civil liberties
L i f Australian citizens against the very real danger presented
y terrorists. We also see it as the responsibility of respon-

this bill is honour the undertaking that we have made in the:; | s and parl is to heed the advice of th
agreement between the commonwealth and the states. If tfi'€ governments and parfiaments to heed the advice of those
who are close to the coalface in relation to terrorism.

commonwealth unilaterally changes that, that will trigger . )
consultation, and presumably that may well trigger amend- 1€ clear advice given to governments and, through them,
ments. However, at this stage, all we can do is proceed on te parliaments, concerning the risk of terrorism is that there
basis that the commonwealth act as it is now presented talkg & Very real risk in this country. We are not immune to
about 10 years to the extent that is relevant or comparabl€'Torist acts. If we are to prevent or minimise the effect of
with this bill, and we intend to honour that until such time ast€rrorist acts, authorities need to have certain powers—
that agreement is changed. powers which, pgrhaps, we would prefer them not to have,
TheHon. T.G. CAMERON: Would the other states be and powers which we hope they Wogld never have to
in a similar position to South Australia, which was just exercise. However, t.he fact is that, in strlklng a fair l?alance
outlined by Sandra Kanck? between the protection of the community and the rights of

The Hon. P. HOLLOWAY: Absolutely. As | indicated '”dg’l'd”?"s’ e ha;’ﬁ tonakSeJ“ggm;”ts'k, s th
earlier, Tasmania has just passed its act. It has a 10-year SO Implicit In the FHon. sandra Kanck's remarks IS the
provision. The Northern Territory, New South Wales angSuggestion that this is somehow a novel, or new, piece of

Queensland have passed their bills. | am advised that West«sjﬁg'Slat'on' South Australia is the_ last state in the common-
wealth to adopt enhanced police powers. In Sydney it

égssérnallisl;\ngezasmama have bills, and Victoria is close. SOhappened years ago and, similarly, in the Northern Territory.
TheHor,1 Rb LAWSON: | point out that the bill We, like Western Australia, have been lagging. | am not
P - 1P saying that we have to follow suit simply because they have

introduced into the federal parliament also contains suns ne something. However, do not let it be suggested that this
provisions. In relation to stop, qu.estlon and §earch POWESiece of legislation is some novel, heinous intrusion into the
there is a 10-year sunset clause; and there is also a 10-y ?dhts of Australian citizens

sunset clause in relation to preventive detention orders.
Certainly, in the bill that was presented to the commonwealth TheHon. IAN GILFILLAN: There has been some
parliament, the commonwealth government honoured th("?ommentary in the media about the need or otherwise for

agreement contained in the COAG communique. these forms of legislation. David Neal, in the MelbouAue,

committee might make recommendations. All we can do i

Amendment negatived: clause passed. indicated what | believe is reasonable; that it certainly does

Schedules and title passed. stretch into the anticipated preventive detention legislation,

Bill reported with amendments: committee’s reportbut the two are coupled together. He pointed out, as many
adopted. people realise, that the 17 arrests that have taken place

o recently in Australia were carried out under existing legisla-
TheHon. P. HOLLOWAY (Minister for Industryand  tion and existing police powers. He concluded:

Trade): I move: In the absence of a strong case for saying that the powers
That this bill be now read a third time. exercised this week are defective, proposals for preventative
detention, control orders and sedition offences are too vague, lack
TheHon. SANDRA KANCK: | indicate on behalf of the Proper procedural protections and are open to abuse.
South Australian Democrats that, indeed, this is a sad day tbis that last comment that | believe is relevant to this debate.
see legislation such as this passed with the agreement of thiée are on a toboggan ride, propelled by the gravity of the
Liberal Party. With the great traditions of liberalism on which fear of so-called terrorism. | have been in this place in the
they were founded, | think this is an extraordinary disappointperiods in which the fear of the outlawed bikie gangs and
ment. Combined with this government’s law and orderother forms of threat to civil good order has prompted pushes
policies and the extra powers that are already being given tior legislation that have been emotion and fear driven. | have
police, this on top of it compound that. | think it is almost yet to see clear evidence that there is any deficiency in the
time that we changed our numberplates in South Australia—eurrent legislation in our statute books to deal with all the
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issues that have been raised as being the bogeys that hadatw its ministers than others might have. Personal experience
be addressed by this extraordinary anti-civil rights legislatiorcan be bitter experience. When one has a Deputy Premier
that is being railroaded through the parliaments to appease tio portrays the government’s position in relation to keeping
pressure from those who want it to appear to the public thgtromises but who does not have the moral fibre not to break
they are doing the right thing. Unfortunately, it has not beerhis promises, | do not have as much confidence in the
a balanced and in-depth analysis by the parliaments either government as perhaps others.
Canberra or in this place. However, as | said, nevertheless, we did say this was
For that reason, | think it is a sad day if we pass thisultimately a judgment for the Campbelltown City Council.
particular bill (as it appears we will) and | believe, if it is It has resolved that it is prepared to allow the legislation to
going to be 10years before it is reviewed in a sunseproceed without having seen the final detail of the memoran-
situation, we will have 10 years of being what a formerdum of understanding. | am informed that there will be
resident of South Africa communicated to me; that is, we willdiscussions. | am not sure whether there have been any
be living in a police state. Itis very hard to allay his fears thatdiscussions since last Friday, but there will be discussions
the legislation currently before us is anything other than detween the government’s advisers and the Campbelltown
huge step towards the sort of regime that was exercised @ity Council officers to seek to resolve them. It will be
South Africa to introduce such an oppressive and cruehteresting to see how long it will be before we see a final
regime. How can anyone want to see that introduced in Souttesolution of that memorandum of understanding and,

Australia? | certainly do not. secondly, whether it meets the requirements that the
The council divided on the third reading: Campbelltown City Council put down in its original letters
AYES (16) to the Minister for Infrastructure on behalf of the government.
Cameron, T. G. Dawkins, J. S. L. Certainly, when we get the opportunity to see the final
Evans, A.L. Gago, G. E. memorandum of understanding, we will want to check and
Gazzola, J. Holloway, P. (teller) see whether the requirements that the mayor put down on
Lawson, R. D. Lensink, J. M. A, behalf of the ratepayers of the Campbelltown City Council
Lucas, R. I. Ridgway, D. W. have been met in the final memorandum of understanding. It
Schaefer, C. V. Sneath, R. K. is the view of Liberal members that we have been driven by
Stefani, J. F. Stephens, T. J. a concern that the long-term interests of the ratepayers of the
Xenophon, N. Zollo, C. Campbelltown City Council are protected in this. | do not
NOES (3) intend to repeat the detail of the concerns that we had in
Gilfillan, I. Kanck, S. M. relation to maintenance, etc. We canvassed that well and truly
Reynolds, K. last week.
Majority of 13 for the ayes. ~ Finally, I want to say again that Liberal members are
Third reading thus carried. mdebt_ed to the member for I—_|artley—co||qu|aIIy know_n as
Bill passed. the ‘Lion of Hartley'—for his ceaseless and determined

representation of the constituents in his electorate. As | have
LOCAL GOVERNMENT (LOCHIEL PARK LANDS) indicated before, whether there is a Liberal government or a

AMENDMENT BILL Labor government out there, he has always put the best
interests of his constituents first. Of course, that has been
In committee. rewarded over many years by majority support for him in
(Continued from 22 November. Page 3151.) continuing numbers.
An honourable member interjecting:
Clause 1. TheHon. R.I. LUCAS: As | have said to the member for

TheHon. R.I. LUCAS: Since we last met, the Campbell- Hartley, those little tasks that were given to him assisted him
town City Council met at | think 6 o’clock on Wednesday in demonstrating to his constituents that he was prepared to
evening last. It has corresponded with all members anéight for them.
indicated that it has unanimously agreed that it is quite happy An honourable member interjecting:
to accept the passage of the legislation without the final TheHon. R.I.LUCAS: No, not character building. It
resolution of the signed memorandum of understandinglemonstrated to his constituents that even with his own party
between the government and the Campbelltown City Councihe was prepared fearlessly to take on ministers in his own
As we indicated last week, Liberal members were happy tgovernment, as he did, and not just with Lochiel Park but
be guided by the Campbelltown City Council. We wished towith JPMorgan and a number of other issues in his electorate
receive correspondence from the council as to its view, nads well. | will not be diverted, but Lochiel Park was indeed
just the view of the officers who provide advice to the one of those where he did so.
council. We indicated last week that we were prepared to be Over the last couple of weeks, as we have finalised the
guided by the views of the Campbelltown City Council.  discussions with the council, quietly and behind the scenes

| indicated, | think—although | have not checked the person keeping it all hanging together has been the local
Hansard—that my personal view was that, if | was in the member, Joe Scalzi, and | want to pay a tribute to him for all
position of the Campbelltown City Council, | would have that he has done in the last few weeks and months in a
insisted on seeing the signed copy of the memorandum afatisfactory resolution to all of this. From Liberal members’
understanding with the government prior to the passage of theéewpoint, we are prepared now to see the legislation
legislation. As | indicated—I think in the letter to the proceed, and we will watch with interest the resolution of the
council—in that way the council would retain some leverageMOU.
because, once the legislation is passed, it has only the TheHon. NICK XENOPHON: To borrow from
government’s word and, as | have indicated previously, Shakespeare, it is a case of ‘all's well that ends well’. It
have perhaps less confidence in the word of this governmeseems that some members of the government may have found
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the process of a select committee looking into this bill a littleCampbelltown council, and, hopefully, the message has got
tortuous. However, | believe that it was a useful process. Ithrough.

raised some legitimate questions. | am pleased to see that the Amendments carried; clause as amended passed.
council has signed off on this proposal. | do not expect that Schedule.

it will ever arise, but if there is not a satisfactory memoran- TheHon. P. HOLLOWAY: | move:

dum of understanding between the government and the page 6—

Campbelltown council, we will all hear about it, particularly ~ Delete the plan appearing above paragraph (c) and substitute:
the people within the City of Campbelltown. However, | A replacement plan was supplied.

hasten to add that | do not expect that to be the case. 15 amendment inserts a new plan into the schedule of the
I believe that this will be a significant community asset forp| again, it was subject to the consideration of the select
the people of the City of Campbelltown. | would like to think ~gmmittee.

that the proposed development will showcase sustainable amendment carried: schedule as amended passed.
developments and innovative design. Again, | put on record Titje passed. '

the incredible work and tireless campaigning of Margaret @i reported with amendments: committee’s report
Sewell and June Jenkins. Without their tireless efforts, 'adopted P ' P
believe that this would not have occurred. They really gy re.ad a third time and passed

borrowed from that Churchillian phrase: never, never, never '

give up. Tonight, we are seeing the productive consequences gUARDIANSHIP AND ADMINISTRATION

of their enormous efforts. (MISCELLANEOUS) AMENDMENT BILL
Clause passed.
Clauses 2 and 3 passed. In committee.
Clause 4.
TheHon. P. HOLLOWAY: | move: Clauses 1 to 3 passed.
Page 3— Clause 4.
Lines 20 and 21—Delete ‘take reasonable steps to’ TheHon. P.HOLLOWAY: | move:
Line 22—Delete ‘take reasonable steps to’ Page 3, after line 9—insert:
Line 27—Delete ‘between 24 and 30’ and substitute: (4) Section 3(1), definition of ‘relative’, (c)—delete para-
36 graph (c) and substitute:
Line 32—Delete ‘take reasonable steps to’ (c) someone (not being a guardian appointed under
Lines 34 and 35—Delete ‘24 months after practical this act) who—
completion’ and substitute: 0] if the person is under 18 years of age—acts
the expiration of the period of 36 months referred to in - inloco parentis in relation to the person; or
subclause (10(6) (i)  in any other case—is charged with over-
Page 4— seeing the ongoing day-to-day supervision,
Lines 1 to 5—Delete subclause (14) and substitute: care and well-being of the person;

(14) The responsible minister must, before aThe Guardianship and Administration Act 1993 provides that,
proclamation is made under subclause (13),if 5 herson with a mental incapacity cannot consent to his or
consult with the council. h b ht f itabl

Line 12—After ‘must’ insert: er own treatment, consent must be sought from a suitable
take reasonable steps to decision-maker. Where there is no medical agent, guardian

Lines 15 to 18—Delete *, subject to any approval, in writing, or enduring guardian then the following specified relatives

of the responsible minister for the alteration, replacement otan provide consent to medical or dental treatment under

removal of specified infrastructure or facilities or infrastruc- gaction 59 of the Guardianship and Administration Act 1993:
ture or facilities of a specified class’ '

Lines 27 and 28—Delete ‘without the approval of the spouse, including a legal de facto spouse; a parent; a brother
responsible minister’ and substitute: or sister of or over 18 years; a daughter or son of or over
except in accordance with the management plan adoptetl8 years; a person who acts in loco parentis.
under subclause (18) For the past 10 years, and until recently, the definition of

Line 38—Delete ‘two months’ and substitute:

. relative that refers to ‘in loco parentis’ has been interpreted
six months

_ ) _as the person who provides the main, ongoing, day-to-day
Given that we have had a select committee (aS the Hon. NIQI_,(are and Supervision of the person, not being the person who
Xenophon just pointed out), which took a significant amounis going to provide the treatment. It is now clear that ‘in loco
of evidence, and given that this bill has been the subject gbarentis’ can only refer to decisions relating to minors. In
quite lengthy debate, I will not delay the committee further.cases where no-one is available to provide substitute consent,
These amendments were considered by the select Committﬁ% Guardianship Board can provide consent to medical or
and endorsed. | seek the support of the committee. dental treatment. This requires a hearing before the Guardian-
TheHon. SANDRA KANCK: | indicate Democrat ship Board. This presents an enormous challenge for the
support, and | am glad that the minister is moving them erGuardianship Board, the Office of the Public Advocate,
bloc. Again, | remind members of the fax that we receivechealth service providers and people with mental incapacity.
from the LGA on 10 November—and itis now 18 days later|t means that each time a person requires non-urgent treat-
and we are still dealing with this. In its fax, the LGA said: ment, and has no family able to consent on their behalf, it will
The government amendments in this regard are supported by tiiequire either a one-off consent from the Guardianship Board
council and the LGA. With these amendments in place, neither ther the appointment of a legal guardian with health decision-
LGA nor the council wish to delay the passage of the bill in any WaY.making responsibilities.
The Hon. Carmel Zollo interjecting: Such an approach will undoubtedly lead to unacceptable
The Hon. SANDRA KANCK: Well, I read it out at the delays in access to treatment where substitute consent is
time, but it did not seem to make much difference. We haveequired. The government is fixing this situation by moving
had this fax from the LGA and two subsequent faxes from th& government amendment to the bill. The amendment makes
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it clear that the person who is charged with overseeing the | have been given a copy of a letter that the President of
ongoing day-to-day supervision, care and wellbeing of thehe Law Society sent to the Attorney-General on 18
person with the incapacity can provide consent to medical dlovember. It is a three-page letter so | will not read all of it,
dental treatment. This will allow the directors and managersut | will read what | think are the pertinent aspects that relate
of nursing homes, hostels and support services to provid® my amendment. This is by Deej Eszenyi, the President of
consent for medical or dental treatment on behalf of thehe Law Society. She says:

person who was unable to give effective consent on their own  The current regulations provide that in both divisions—

behalf. The amendment has been requested by the Publjc.. i< th ianship B PSR ; P
Advocate, John Harley, and it is supported by the Presider%lﬁﬁ Iifétaspcéhlgtrg |aai:1/isSi|(|)on_oard sitting in its ordinary division

of the Guardianship Board, Robert Park. Itis also ConSiSter%e Guardianship Board, when hearing applications for community
with the recommendations proposed by lan Bidmeade in thigoaiment orders, continuing detention orders and appeals against

Review of Mental Health Legislation (see recommendatiorietention for periods of up to 45 days, may be constituted by a single
24.1—The Guardianship and Administration Act should beperson without any legal or medical qualifications or, in fact, any
amended to clarify in loco parentis issues.) tertiary qualifications at all. In practice, this occurs frequently.

. : : . Clause 5 of the bill contemplates the Guardianship Board when
The amendment continues the policy and practice behin aring such matters being constituted by one or two people neither

the act. The policy has always been to allow, where possibley whom are required to have any legal, medical or tertiary qualifica-
decision making to be delegated to an appropriate persotions. When hearing applications for guardianship orders or
This has allowed directors of hospitals, nursing homes angdministration orders in respect of a person’s financial affairs, the

et : ard is required to be fully constituted by a member with legal
other institutions to consent to medical and dental treatmergaliﬁcations, a person with medical expertise and a community

on behalf of the incapacitated resident. | ask the committeg,ember.
to support the amendment. It is submitted that applications for involuntary treatment and
TheHon. R.D. LAWSON: | indicate that the Liberal detentionabrogate basic civil liberties and that the legislation should
i ; : recognise this fact. It seems inconsistent that applications for
opposition will suppprt _thls amendment. involuntary treatment and detention can be heard by a board
Amendment carried; clause as amended passed. constituted by persons without any medical, legal or tertiary
Clause 5. qualifications whilst applications for orders dealing with financial
TheHon. SANDRA KANCK: | move: matters require a fully constituted board When read with the
) ) current regulations, the bill specifically provides for the Guardian-
Page 3, lines 10 to 21—Delete clause 5 and substitute: ship Board to sit without—
gf—Bﬁrgreandment of section 6—Establishment and constltutlonan d she underlines ‘without'—
Section 6(3), (4) and (5)—delete subsections (3), (4) and (53 mental health practitioner when reviewing detention orders.From
and substitute: my point of view, that is extremely peculiar.

(3) In the case of proceedings under the Mental e A :
Health Act 1993, the following rules apply: §he referred to the state government's discussion paper

() members who constitute the Board for the IourloosePaving the Way: Review of Mental Health Legislation in
of hearing appeals from decisions or orders underSouth Australia’ and noted:

this act will sit exclusively in that jurisdiction; The Guardianship Board often has to use single member hearings

(b) in selecting members from the panel constitutedpecause of resourcing issues. Competence will vary and appeals can
under section 8(1), the President or Deputy follow.

President must select a psychiatrist; . . . .
(c) the Board may, if the pp¥esident considers it BY having amendments like this we will ensure that people

appropriate in particular proceedings, be consti-with mental illnesses who appear before the Guardianship

tuted of the President or a Deputy President and eBoard are more likely to get a fairer hearing and also to
g}el:r;wber of the panel constituted under sectionreqyce the number of appeals that are likely to occur.

(4) The regulations may provide that, except in TheHon. P. HOLLOWAY: These amendments are

relation to guardianship orders, administration orders and’@sed on recommendations from the Law Society. However,

proceedings under the Mental Health Act 1993, the Boardhey appear to go further than the Law Society suggestions.

may be constituted of— i As | previously indicated, these issues are currently being
(a) the President, a Deputy President, or a member ofyamined by the government in the context of the Bidmeade
a panel, sitting alone; or . - .
(b) any 2 members sitting together as follows: review. These are issues which the government takes
(i)~ the President, or a Deputy President, and aSeriously and which require proper consideration and
) member of a panel; consultation before the policy is changed. To allow these
(i) 2 members of the same panel; amendments to proceed would skew the proper process that
(iii) 1 member from each panel. is currently under way, a process that will in due course

This amendment follows from representations | had made tonplement recommendations arising from the Bidmeade
me by lawyers last year who act for members of the publiceview. The Law Society has already contributed to the
in hearings in the Guardianship Board, and they raise@idmeade review and also provided feedback on the report’s
guestions of fundamental fairness for some of the people whecommendations.

have appeared before the Guardianship Board. The major As members are aware, the Department of Health has
issue is that these boards, when they are looking at some e$tablished a reference group to provide advice and oversight
these issues, are sitting with boards of one member, who mag the mental health unit and the department, as it progresses
or may not have legal qualifications, who may or may nothe recommendations of the report. There is in-principle
have medical qualifications, and | was given an example, fosupport for some of the submissions that the Law Society has
instance, of a person who appeared before one of thegait forward. However, as is proper, the consultation process
single-member hearings, and that hearing determined that theeworking towards refining some of these suggestions so that
person concerned had to be put under a treatment ordetifficulties that might arise in practice are sorted out. These
which was actually against the wishes and the recommendamendments cut across the Bidmeade review and represent
tions of that person’s treating GP. major changes to the operation of the Guardianship Board in
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relation to proceedings under the Mental Health Act. To pasthose reasons, and with a somewhat reluctant and heavy
such amendments without consultation while the Bidmeadheart, we indicate to the honourable member that we will not
review is in the process of being implemented is imprudentsupport her amendment. However, in the new parliament, we
The proposed amendments also have serious cost implicadll certainly pursue this issue, and the government will not
tions for the Guardianship Board. The amendments woultie able to duckshove as easily as it has on this occasion.
make it necessary to drastically increase the number of TheHon. SANDRA KANCK: | indicate that | am
psychiatrists available to the board. This has practicallisappointed with both the government and opposition
implications, because it is not easy to recruit psychiatristsesponses. The Hon. Mr Lawson has indicated by comparison
There are complex reasons why this is so. For those reasongith the Layton report the length of time that some of these
| ask the committee to reject the amendment. things take and, given that the discussion paper on the review
TheHon. R.D. LAWSON: On behalf of the Liberal of mental health went out at the beginning of this year, it was
opposition, | commend the Hon. Sandra Kanck for introducnot until about three to four months ago that we had the report
ing this amendment. The honourable member referred to then that. | anticipate that it would probably be another couple
letter from the President of the Law Society to the Attorney-of years before we have an opportunity fulsomely to address
General. During my second reading contribution | readhese issues. | anticipate that the amendment that | have here
extensive sections of that letter; indeed, rather more fully thanow will be the one that will be included in the legislation
did the mover of this amendment. In the minister's secondhat is introduced at that time. During that time, there will be
reading response, he provided the rather poor explanation thahat | see as abuses of human rights occurring, because this
amending the regulations in the manner suggested by the Lavarliament has failed to address the issue. So, | am very sorry
Society would have immediate, serious, financial implicationsn behalf of people who are brought before the Guardianship
for the Guardianship Board as well as practical difficulties.Board, with sittings of one person, that these decisions are
Tonight he said, in answer to the honourable member'$eing made this way.
amendment, that this amendment would have serious cost Amendment negatived; clause passed.
implications. The amendment itself is not actually addressing Remaining clauses (6 to 11) and title passed.
the cost issues. It is addreSSing fundamental issues about Bill reported with an amendment; committee’s report
whether or not orders should be made. We are attracted to thgopted.
view that the current situation is inappropriate. We are not  gj|| read a third time and passed.
convinced that merely saying we will leave it all to the
implementation of the Bidmeade review will produce much  TERRORISM (PREVENTATIVE DETENTION)
in the short term. BILL
We are mindful of the fact that the Layton review into
child protection—a matter which was given allegedly high  Adjourned debate on second reading.
priority by the government—took years finally to be imple-  (Continued from 24 November. Page 3248.)
mented in part and still has not been completely implemented.
We fear that the Bidmeade report (Paving the Way review) TheHon. R.D. LAWSON: This bill was first introduced
will have a similar fate and that the matters raised by the Lavinto this parliament on 9 November. The bill arises out of
Society will be overlooked and pushed to one side, notlecisions made at the COAG special meeting on counter-
implemented on the ground of costs. terrorism held on 27 September this year. The communique
So, we are in something of a dilemma. On the one handrom that meeting contains the following statement:
the honourable member has an amendment which, on the face siate and territory leaders agreed to enact legislation to give
of it, appears to answer the serious concerns raised by tlefect to measures which, because of constitutional constraints, the
Law Society. | am particularly mindful of the fact that the commonwealth could not enact, including preventative detention for
current president, Ms Deej Eszenyi, is a leading practitionetP 1 14 days.
in this field, and she has quite some personal knowledge arlémphasise those last words, that is, ‘including preventative
experience of what occurs in the Guardianship Boarddetention for up to 14 days’. The Liberal opposition has
However, on the other hand, we understand that what hagosely considered this bill, and we support its second reading
been happening in the Guardianship Board has been happernd its passage. The important thing to emphasise at the very
ing for quite some time. It is true that there have been somkeginning is that this bill is significantly different from one
complaints. However, a review process is possible througthat was originally proposed by the commonwealth and put
the appellate mechanism and, whilst we do not regard thento a web site by ACT Chief Minister, Jon Stanhope.
current situation to be satisfactory, we are prepared to take We gather that this bill as introduced is something like
the government on face value when it says that it is implebetween the 75th and the 85th version thereof. It has been
menting the Bidmeade report. very significantly reworked. In particular, many of the
We understand and are mindful of the fact that therdeatures of this bill were not present in the bill which was
would be serious cost implications of requiring psychiatristoriginally proposed and which came close to being agreed by
to sit on these boards, and we are having two member boardmmmonwealth and state leaders.
There would be serious cost implications. We believe that the This bill complements and, in many respects, mirrors the
government ought be able to find those costs but, given thanti-Terrorism (No. 2) Bill 2005, which was introduced into
fact that this matter arose at a fairly late stage in the procethe House of Representatives on 3 November. However,
of this bill, which was introduced as merely a technicalunlike the commonwealth bill, this measure does not include
amendment for the purpose of ironing out a number ofrovision for control or so-called tracking orders. At the time
administrative matters on the board, we believe that to insewhen the bill was introduced, we were the first state to have
this amendment would in fact frustrate the good things thait introduced into our parliament. This was said to be
are contained in the bill, as introduced by the government andecessary because of our electoral cycle, which is code for
as amended in the manner it has been this evening. So, firecause the Premier of the state wants to close down the
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parliament on 1 December so that this government can escapader the age of 16 years. Next, multiple prevention orders
accountability leading into the election scheduled for 18or successive detention orders cannot be made one after the
March’. other to achieve a length of detention greater than 14 days,
The bill allows for preventive detention for up to 14 days S0, if the first detention order is for three days, a subsequent
in response to an actual or an imminent terrorist act. It i®rder or orders cannot be for a combined period of greater
important to note that the bill is limited to the detention ofthan 11 days. Very importantly, a person who is detained
persons in order to: under one of these orders must be brought before the
(a) prevent an imminent terrorist attack occurring; or Supreme Court for review. Itis similar to the_prowsmn that
(b) preserve evidence of or relating to a recent terrorist act.  relates under the Bail Act. Somebody who is arrested and

Thisi . bear in mind v th laced in custody must be brought before a magistrate or
IS Is a very Important matter to bear in mind, namely, therg, i at the earliest opportunity. Similarly, such a protection
are only two circumstances in which preventive detention fo

. . X built into this bill. That court has the power to quash the
up to 14 days can be implemented: to prevent an immine b q

; . A ; rder and may award compensation against the crown if the
terrorist attack_occurnng or to preserve evidence relating 0, + is satisfied that the subject was improperly detained.
a recent terrorist act. It is equally important to note that the

bill d ¢ facilitate i tigations: it is simply about The original scheme provided for the person detained to
tl-does not faciitate nvestigations, It 1S SIMply about ¢, 446t only one family member for the purpose of notifying

prevention or preservation. Accordingly, a person Who igpq ¢amily member that the person was safe. This has been
under preventive detention under the provisions of this bil anded in this bill. The person detained may contact up to
cannot be interrogated. The person can be asked question persons: one family member, a person with whom the
a very limited type but cannot be interrogated. Therefore, thge o jives, the person’s employer, one employee (if the
vision of this power, which | acceptis an extraordinary powetye <o actually employs others), one business partner and one
being granted to authorities, will not enable people to b‘gther person if a detaining police officer agrees. We have a
plucked out of their home, taken away to some place an ircumstance where the virtual blanket prohibition originally
interrogated. _ o _ proposed has been largely ameliorated. Contact may be by
_ The maximum period of detention is 14 days if the ordefg|ephone, fax or email. However, the communication is
is made by a judge, or 24 hours only if the order is made byimited to the person saying to the person he or she is calling
a police officer. Of course, such a police officer must be ofit they are safe and not able to be contacted for the time
or above the rank of assistant commissioner. The issuingeing. The person is prohibited from disclosing that they are
authority for these orders is a judge or a retired judge of th%eing held under a preventative detention order, being
Supreme or District Court and who is appointed in writing for getained or to indicate the period of detention. This is a
this purpose. The Assistant Commissioner of Police, or a8erigus incursion into the civil liberties of an individual and
officer of that rank or above, can issue a preventive detentiogh;s is the major incursion in my view.

order only if there is an urgent need for it and it is not A herson will, in addition to contacting those six family
reasonably practicable to have the application dealt with by,empers and/or associates, be entitled to contact a lawyer
ajudge. o . . and the person can tell the lawyer what their circumstances

The circumstances in which a preventive detention ordegre because the purpose of contacting a lawyer is to obtain
can be made are set out in clause 6 of the bill. They are quitgdvice from the lawyer about the person’s legal rights in
stringent. There must be, first, suspicion on reasonablge|ation to the preventative detention order or the treatment
grounds—not any old suspicion but suspicion on reasonabi@e person is receiving in detention, or arranging for the
grounds—that the subject will engage in a terrorist act ofjawyer to act in connection with a review to the Supreme
secondly, possesses a thing that is connected with thgourt or arranging for the lawyer to act in legal proceedings
preparation for, or the engagement of a person in, a terrorig respect of the order. From what was originally a proposal
act or, thirdly, has done ‘an act in preparation for, orthat there be no legal involvement or opportunity for legal
planning, a terrorist act'. That is the first bracket of condi-involvement, we now have a fairly comprehensive statement
tions, and they are stringent. of rights.

To that bracket is added another layer of conditions. The The person may be visited by the lawyer and may
following additional requirements must be met: satisfactioncommunicate with the lawyer by telephone, fax or email.
once again on reasonable grounds, that making the ord&here are some protections built in and one is that a lawyer
would substantially assist in preventing a terrorist acicould be specifically excluded under a prohibited contact
occurring and that detaining the subject for a period for whictorder and one would realise that it is quite possible that, if a
the subject is to be detained is reasonably necessary for tiperson is a party to a terrorist cell, member of a terrorist cell
purposes of assisting in preventing a terrorist act occurringsr a sympathiser with a terrorist cell, there may be a lawyer
These are stringent conditions. In addition, the terrorist actonnected with that terrorist group and the authorities have
must be one that is imminent and expected to occur at sompe power to make a prohibited contact order. Clearly, the
time within the next 14 days. In addition to preventativepurpose of this act could be frustrated if a member of a
detention orders in relation to imminent terrorist acts, thergerrorist group is able to contact a terrorist lawyer who is a
is a power to issue a preventative detention order if a terrorishember of the group and can thereby tip-off other people and
act has occurred within the past 28 days and the issuingecome aware of circumstances which could be inimical to
authority is satisfied on reasonable grounds, first, that it ishe national interest.
necessary to detain the subject to preserve evidence of or It must be acknowledged that communications with family
relating to the terrorist act and, secondly, detaining thenembers, etc. and the lawyers may be monitored; however,
subject is reasonably necessary for that purpose. any communication between the detainee and a lawyer is not

A number of additional protections were put into this bill admissible in evidence against the person. There are special
that were not present in the original bill. First, the preventaprovisions for the detention of persons aged over 16 but
tive detention order cannot be made in relation to a persoander 18 years or who are incapable of managing their own
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affairs. Those protections are appropriate; | will notgointo  This act also has a 10-year sunset clause, and | refer
them in detail. Persons contacted by the detainee (includingaders oHansard to a discussion earlier in the committee
lawyers, family members and interpreters, etc.) are nastage of the police powers bill when the Hon. Sandra Kanck
entitled to intentionally disclose to another the fact that aargued that a five-year sunset clause was more appropriate
preventative detention order has been made. | know there aifean a 10-year clause. It is important to note that the powers
many who have qualms about the secrecy of these detenti@gmthis bill were not used in the recent terrorist incident where
orders, but one must return constantly to the point that thesenumber of persons were arrested in the eastern states. Police
orders are fairly exceptional; they can only be made tdave been able to exercise their ordinary powers to arrest and
prevent an imminent terrorist attack occurring or to preserveletain the persons who were allegedly planning the terrorist
evidence relating to a recent terrorist act. attacks. Unlike the commonwealth legislation, this act does
A person who is detained cannot be questioned except farot touch upon the crime of sedition at all. | think that that is
the purpose of identifying that person or ensuring the safetworth saying because some of the arguments that have been
and well-being of the person. For example, the person can breade in relation to the commonwealth legislation clearly
asked their name, whether they require medical assistandeave no application to this bill.
whether they are feeling well or not, etc., but the person The Human Rights Committee of the Law Society of
cannot be interrogated. That is a specific prohibition. Polic&outh Australia has written a paper in which it is claimed that
are entitled to take identification material: for example,the police powers bill contravenes fundamental human rights.
fingerprints, handprints, footprints, recordings of the person’s disagree. | refer to a passage from the Digest of Jurispru-
voice, samples of the person’s handwriting, and photographdence of the United Nations and Regional Organisations in
including video recordings. The purpose of taking thesehe Protection of Human Rights While Countering Terrorism.
things is to identify the individual, to ensure that the individ- Earlier this evening, | read this passage into the record during
ual is whom he or she says they are, and that material mutite committee stage of the police powers bill, so I will not
be destroyed within 12 months if proceedings have not beeagain read the same material onto the record. However, | refer
brought. to it, and rely upon it to say, as | did in relation to the police
Where a preventative detention order is in force, policgpowers bill, that significant as this bill is, it does not derogate
may apply for a prohibited contact order. | mentioned thosdrom those fundamental freedoms which are contained in the
briefly before. They will have the effect of prohibiting the International Covenant for Civil and Political Rights or other
detainee from contacting particular persons. The applicatiohnuman rights instruments. It does not derogate from those
for such a prohibited contact order must be made to afundamental freedoms which, in international humanitarian
issuing authority (that is, the judge or, in cases of greataw, are regarded as non-derogable.
urgency, the police) and must set out the facts and other 1do not shy away from the fact that this bill intrudes into
grounds on which the police officer considers the ordethe rights of citizens—the power to detain a person who has
should be made. Such an order can be made only if theot committed a crime, or is not charged with or suspected
issuing authority is satisfied on reasonable grounds thaif having committed a crime, even for 14 days, is a very
making the order will assist in achieving the purpose forserious intrusion—but the protections and limitations that
which the preventative detention order was made. apply to this bill as it now stands are very considerable
At the time the Stanhope draft was released there wer@deed. | have previously used the analogy, which | think is
arguments about possible constitutional objections. It waappropriate when one talks about taking away the rights of
said by many commentators that it would be undesirable foindividuals, and we hear the civil rights advocates saying that
there to be any lingering constitutional doubt about thet is entirely inappropriate that a person’s name and address
efficacy of this legislation. These objections have beercan be demanded, and that their property can be searched, etc.
overcome by the provision that a judge acting under this act | point, for example, to the Fruit and Plant Protection
is acting in a personal capacity and not as a court or as Act—the legislation that attempts to protect the state of South
member of a court. Australia from incursions of fruit-fly. We give to inspectors
The police have certain powers in relation to exercisingunder the Fruit and Plant Protection Act—and we have given
their functions under this act. They have the power to entefior 50 years—the powers to demand people give their names,
premises if they believe on reasonable grounds that a persopen their cars, be searched, irrespective of the fact that they
who is the subject of a preventative detention order is on thare not suspected of having committed any offence whatso-
premises. They cannot enter a dwelling between 9 p.m. arglrer. The committee deemed that the risk of fruit-fly to South
6 a.m. unless the officer believes on reasonable grounds thAustralia was so great that extraordinary measures needed to
it would not be practicable to take the person into custody dbe taken. No doubt they could have said at the time those
some other time. Police have power to require the person feowers were introduced, ‘These are very serious powers. We
provide his or her name and address. Police must not usge incurring on rights that have been laid down for 500 years
more force, or subject the person to greater indignity than ig the British common law system. This is the thin end of the
necessary and reasonable. They may conduct a frisk searetedge. These powers will be abused. People will no longer
and they may seize any dangerous item, or one that could lxe safe to travel about their business for fear of oppressive
used to escape or to contact another, or to operate a deviaetion by inspectors.’
remotely. That has not happened. The community accepted that
This act does not affect the law relating to legal profes+egime because there was a danger that the community
sional privilege, so it does not abrogate an important right ohcknowledged. | believe that the danger which terrorism
citizens. It does not prevent people from taking legalrepresents to this community is one which is exceptional and
proceedings in respect of a preventative detention order, avhich does require exceptional powers, and that we as
their treatment whilst under such an order. This bill containgarliamentarians should not shirk from our responsibility to
no privative clause, similar to clause 25 of the police powershe community to provide those necessary powers. | believe
bill that was dealt with earlier today. that these powers have been tailored; they have been written
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down; protections have been written into the legislation; there The new aggravating circumstances in cause death by
is judicial oversight; and there are considerable limitations omlangerous driving will occur, first, where the driver was
the way in which the powers can be exercised. Legislation cittempting to escape police; secondly, was disqualified from
this kind is always a balance—a balance between, on the omlding or obtaining a driver’s licence; thirdly, was engaged
hand, the civil rights of citizens, and, on the other, the rightn a prolonged, persistent and deliberate course of very bad
of our community to be safe from the depredations of thoseériving; fourthly, had a blood alcohol reading of .15 or more;
who would attack the fibre of our society. | believe thatand, fifthly, was contravening section 45A or section 47 of
human rights have not been jeopardised irreparably by theske Road Traffic Act. Section 45A of the Road Traffic Act is
measures, and the Liberal opposition will be supporting théhe new offence of excessive speed, namely, driving at more
passage of this bill. than 45 km/h over the limit. Section 47 of the Road Traffic
Act is the existing provision dealing with driving under the
TheHon. R.K. SNEATH secured the adjournment of the influence.
debate. There is a new penalty regime in these criminal offences.
Where death occurs, for a first offence, if it is a basic offence,
the penalty will be 10 years plus a maximum disqualification

STATUTES AMENDMENT (VEHICLESAND for a further five years, which is similar to the current
VESSEL OFFENCES) BILL penalty. However, for the aggravated first offence, the
maximum penalty will be 15 years plus disqualification for
Adjourned debate on second reading. atleast 10 years. For a second offence, the present penalty is
(Continued from 24 November. Page 3217.) 15 years, plus disqualification for 10 years. For the basic

offence, the penalty will remain the same. However, for the
The Hon. R.D. LAWSON: This bill was introduced in 299ravated offence the penalty will rise to 20 years maxi-

another place on 4 May this year. It is the Rann governmentg': plus disqualification for at least 10 years. For subse-
legislative response to public outrage over the case of Euge entoffences, itis presently 15 years, p_Ius disqualification
McGee. The bill was very substantially amended by thd®' 10years. There will be a 20 years maximum penalty, plus
government earlier this month, on 7 November, when théj'sqlﬁahf'capon for at Ielzasft 10 yegrs.d hbvd

government produced 10 pages of amendments (almost as The maximum penalty for causing death by dangerous use
much as the bill itself) just before the bill was due to be®' & motor vehicle which is not motorised—for example, a

debated during the committee stage in another place. | thin ycle ?r a horse-drav_\{_r;] Ct"%”gw'” beltlncrﬁaseg fr(t)rrln two
that is a measure of the government’s lack of organisation i earsto seven years. fhatis thé penally where death occurs.
relation to this important measure. here is a similar scale of penalties where death is not caused

he bill makes f anifi d he | but the culpable driving results in serious harm. Thirdly,
The bill makes four significant amendments to the law,nare non-serious harm occurs, as in the current act, a lesser

First, it restructures the offence of causing death by dangegig1e gpplies where some harm, but less than serious harm,
ous driving in the Criminal Law Consolidation Act. Second- 5 ~4,sed. This new scale for a first offence. if it is a basic

ly, it creates a new offence in the Criminal Law ConSO“da'offence, will be five years, plus a minimum of three years

tion Act of leaving the scene of an accident after causingisqajification. Presently, that is four years plus a minimum

death or physical injury by careless use of a motor vehicle og | year disqualification.

vessel, and it increases the existing penalty for the similar o, 4 first offence. if it is an aggravated offence, where
offence that will continue to exist in the Road Traffic Act. [, _serious harm occurs the penalty for both basic and

Thirdly, it redefines the expression ‘motor vehicle’ and now. ggravated offences will be seven years maximum, plus a

|_Ir_1cl#_de2 ‘motor Vessr]els" FOW‘(;"V]; ollt am?_?_ds the hRO‘_i inimum of three years disqualification. Presently, the
raffic Act to ensure that a period of disqualification that IS, ayimum prison term is six years. The penalty relating to

given to a person who is imprisoned commences to Opera}ﬁanslaughter in the Criminal Law Consolidation Act is
after the offender is released.

amended by providing that, if the person convicted used a

Restructuring the offence of causing death by dangerougotor vehicle in the commission of the offence, a minimum
driving is, in my view, the most significant law reform djisqualification of 10 years must be ordered. This is to ensure
contained within this bill. It introduces the notion of aggravat-that the pena|ty for mans]aughter using a motor vehicle is not
ing circumstances. The bill redefines the offence of causingss than the penalty for causing death by dangerous driving.
death by dangerous driving under section 19A of the Criminal - The next subject dealt with in this act is leaving the scene
Law Consolidation Act, and it adopts the terminology andof an accident, which was brought to great community focus
form adopted in the Statutes Amendment and Repeah the case of Mr Eugene McGee, who pleaded, | believe, to
(Aggravated Offences) Bill, which only last week passed botheaving the scene of a collision which resulted in a tragic
houses following a deadlock conference. death. The bill will create a new criminal offence within the

It will be recalled that the aggravated offences act divide€riminal Law Consolidation Act by enacting a new sec-
all crimes against the person into simple offences andion 19AB, which will deal with leaving the scene of an
aggravated offences. A crime falls into the latter category ifaccident after causing death or harm by careless use of a
aggravating circumstances exist—for example, if the offencenotor vehicle or vessel. The penalty for the new offence will
is against a law enforcement officer or a young child or arbe a maximum term of 10 years imprisonment and a licence
elderly person, or if the offender was armed at the time of thelisqualification for at least five years. For a subsequent
offence or used torture, and so on. These aggravatingffence, the penalty will be 15 years and disqualification for
circumstances are set out in section 5AA of the aggravateti0 years or more.
offences act. The penalty for an aggravated offence is higher The difference between the new offence and the existing
than the penalty for the same offence that is not committedffence in the Road Traffic Act is that the Road Traffic Act
with aggravating circumstances. offence applies whenever a person is killed or injured, even
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if the driver was in no way negligent or culpable. The new The government sought to create the impression that
offence in the Criminal Law Consolidation Act with a increasing the penalty would avoid a repetition of McGee’s
tougher penalty applies only when death or injury resultcase; namely, if the same facts occurred again, Mr McGee,
from careless or dangerous driving. That means there wilhr the defendant in the new case, would not escape prison.
still be an offence within the Road Traffic Act. Presently, But the fact is that that is a false impression. A close reading
section 43 of the Road Traffic Act provides that a driver ofof Judge Worthington’s remarks reveals that imprisonment
a vehicle involved in an accident in which a person is killedwas not an option in the case of Mr McGee and, if the same
or injured must stop and give all possible assistance. Thiacts arose again, on that law, the offender would not be
maximum penalty is $5 000 or imprisonment for one yearjmprisoned. This once again illustrates the hypocrisy of the
and disqualification for at least a year. This is a summary.abor government on these issues. However, this bill is not
offence and it can be dealt with in the Magistrates Court. Thign entirely political response to McGee's case, because the
bill will increase the maximum term to five years. The bill incorporates provisions that were already in the pipeline
maximum fine will remain at $5 000. It should be noted thatas part of a general move to classify offences between basic
this offence will continue to apply only to any accident in and aggravated offences.

which a person is killed or injured. We supported that matter in the aggravated offences bill

The death or injury does not have to arise in consequencd we will be supporting it here. We accept that, as a matter
of dangerous or even negligent or careless driving. Of cours€/ principle, there should be a high penalty for leaving the
if those elements are present, the offender will be chargegcene of an accident. Unless the penalty is the same as that
under the Criminal Law Consolidation Act with the more for the primary offence for which a driver is liable, there will
serious offence and be subject to the higher penalty #lways be an incentive to flee the scene in the hope of
mentioned previously. As the Road Traffic Act penalty is€scaping detection and in the knowledge that, even if one is
increased to five years, the offence will now be an indictabléaptured, the penalty will be less, so we do believe in tougher

offence, leading to a trial by jury in the District Court. penalties. .
| turn now to the inclusion of vessels. The offence of There were a number of other amendments made in the

causing harm or death by dangerous use of a vehicle will bI S\tetrrr?rtr]g;\? ::1 dar]v?/irl]ldn:ﬁ;tfé E[E%LZVZLGHrllmr%iugg(rjnra)i/tttehee
extended to the use of motor vessels, and these are defin 3 P 9

in the Harbors and Navigation Act as a ship, boat or vesse tage. | will mention only a couple of them. The defence of

used in navigation, or an air-cushioned vehicle, or othepSnuINe belief that stopping and giving assistance will

similar craft used in transporting passengers or goods b pg;nn%egﬁgg:;ﬁgsgf?%mggfg?iﬁ: eéﬁzzefgzl;a'mghitg
water, or a surfboard, wind surfboard, motorised jet ski, wate P

skis or other similar device on which a person rides througkt 0 minutes and to submit to a test. We think that is an

the water, or a structure that is designed to float in water an ngt?gt (,f r%\aﬁ'ocv' o-:]aerﬁ snalr?\ma ;;g%%n;?tgnﬁfi:vgtigﬁé?r
is used for commercial, industrial or scientific purposes. Th p'e, ayoung Y 9 y

S . - lace, where she runs into a gang of bikies and one of them
Harbors and Navigation Act currently imposes a maximu ga'ght be thrown off his motorbike. The young woman may

penalty of $5 000 for operating a vessel at a dangerous SpenPt want to get out of her car to render assistance for fear of

or in a dangerous manner, or $2 500 for operating a vesse . .
without due care. What might happen to her. That is a perfectly reasonable fear,

. . but that should not be an opportunity to escape reporting the
There are also offences for operating a vessel while undepatter at all or reporting for a breath test to police and,
the influence of liquor, or a drug, or above the prescribegyccordingly, there is a 90-minute requirement inserted.
alcohol limit. None of these offences applies specifically to  There is an entirely new amendment to the Bail Act which
causing injury. However, under the currentlaw, a person Wh@yjj| provide that there is a presumption against bail being
operates a vessel in a culpable manner can be charged Wibanted where a charge of manslaughter, cause death by
manslaughter if death results, or with endangering life ifyangerous driving, or reckless endangerment was committed
grievous bodily harm occurs. We cannot see any distinctiogh the course of attempting to escape pursuit or attempting to
in principle between a driver who drives a car in a culpablexntice a police officer to engage in a pursuit. | remind the
manner and a person who is in control of a boat (let us sayoyse that the Liberal Party has proposed extensive amend-
a speed boat) who kills or injures someone. We cannot sgents to the Bail Act. In fact, we introduced a bill. More than
that those people should be treated any differently andyg months ago the government said it would be reviewing the
accordingly, we support the extension of the application 0B, Act, against a fanfare of the Premier talking tough again,
this law. but we have not yet seen the government'’s Bail Act. We are
One cannot help being cynical about this particular bill.not going to see any Bail Act. Now, at the death knell of this
Following the public outrage over the McGee case, theparliamentary session, the government introduces a very
Attorney-General told listeners to ABC Radio that he wouldminor and specific amendment to the Bail Act, singling out
be preparing a submission for cabinet on a tougher penaltyese particular offences as offences in which bail will not
for leaving the scene of an accident. On the very morning thaiutomatically be granted.
he made that statement, and quite clearly before he had Itis amazing that, when my proposal was first raised, the
prepared any submission for cabinet, the Premier announcédtorney-General’'s objection to reversing the presumption
that the penalty for leaving the scene would be increased to favour of bail in certain circumstances was the fact that it
10 years. Talk about law making on the run; talk about kneewould fill all the prisons. He said he was not going to agree
jerk reactions; talk about being reactive and not proactiveto the Liberal amendments. Now we find that, under pressure,
That is this government. The government was not even beinge is able to find the resources in relation to these offences.
innovative: it was merely adopting what the Victorian There are other amendments which the government belatedly
government had announced shortly before in relation tintroduced, a number of them in consequence of the road
penalties in that state. traffic drug-driving amendment bill which passed through the
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Assembly and is presently in this place. We will be supportRann government announced that the amending bill would
ing the second reading and looking forward to the committe@ot be introduced until after the forthcoming election.
stage, when we will be pursuing a number of the issues | have The reason for that is not hard to find, namely there are a
mentioned. number of proposals in the Rann government’s framework
paper that would be inconsistent with the rhetoric of this
TheHon. A.L. EVANS: | support the second reading of government. For example, the framework paper proposed
this bill. The bill seeks to amend the Criminal Law Consoli- expunging of criminal records after a particular period. The
dation Act 1935, the Bail Act 1985, the Harbors and Naviga-Rann government finds that it cannot be out there appealing
tion Act 1993 and the Road Traffic Act 1961, in order to to a constituency that is calling for tougher penalties for law
achieve the following: and order and at the same time be introducing legislation of
- create a new offence of leaving an accident scene aftehis kind. They will be exposed for the hypocrites they are.
causing death or physical harm by careless use of Bob Francis will rip shreds off the Attorney-General when

vehicle or vessel, he calls in. So what is the best way to approach this political
restructure the offence of causing death by dangerouguandary? You will find that the government has abandoned
driving; and its commitment to equal opportunity.

increase the penalties for failing to stop and give assist- It is worth reminding those opposite that, before the 2002

ance to persons injured in motor vehicle accidents. election, the Australian Labor Party had detailed policies on
The bill also makes several other amendments, some of whigtfual opportunity. The branch policy stated that Labor would:
are aimed at imposing greater obligations on those who drive 1. Modernise the state’s equal opportunity and anti-
carelessly, drive under the influence of alcohol or drivergliscrimination legislation to ensure comprehensive protection
involved in an accident in which a person is killed or injured.of South Australians against unjustified discrimination; and
Clearly, the contents of this bill come as a result of the 2. Provide for anti-vilification legislation to be extended
meagre penalties imposed on several high profile roatb other groups within the community as appropriate. We
accident cases in which death was caused by dangerokgow that this government received representations from the
driving and the offender left the accident scene at which gliscrimination commissioner and others that religious
person was killed or seriously injured. My constituents wouldvilification be included in the Equal Opportunity Act and the
support the majority of the amendments to the legislation tgovernment, whilst originally floating that idea, retreated at
which | have referred. a hundred miles an hour when the ramifications of legislation

Clearly, this is an unsatisfactory state of affairs in ourof that kind were realised by those constituencies out there
South Australian law. In fact, | am surprised that the laws irthat this government is seeking to appeal to.
this regard were not amended by previous governments. The 3. The South Australian branch of the ALP promised to
government now states that the laws should reflect the seriotigview the Equal Opportunity Act to enhance its effectiveness
nature of such action and ensure that penalties are approp@ind, in particular:
ate. Well, I say, ‘It is about time. At this stage, | supportthe (1) to include an increase in the time for lodging
second reading of the bill. complaints and the ability of the tribunal to grant

extension of time;
TheHon. G.E. GAGO secured the adjournment of the  (2) to extend disability discrimination to mirror the

debate. definition in the commonwealth Disability Discri-
mination Act;
EQUAL OPPORTUNITY BILL (3) toamend vicarious liability provisions to place an
onus on the employer to establish that they took all
Adjourned debate on second reading. reasonable steps to prevent discrimination, harass-
(Continued from 9 November. Page 3000.) ment or victimisation.

That is something dear to the Hon. Bob Sneath and Hon. John
TheHon. R.D. LAWSON: | rise to commend the Hon. Gazzola. You make it tough for people to employ people,
Kate Reynolds for introducing the Equal Opportunity Bill plame the employer and make them vicariously responsible
2005. This bill clearly exposes the hypocrisy of the Ranrfor actions over which they might have no control.
Labor government on this issue. In November 2002 the (4) to ensure that provisions relating to age in industrial

Attorney-General announced a review of the Equal Oppor- relations are enforceable;

tunity Act. He said: (5) to extend the grounds for discrimination, for
This review is an important step on the path to fulfilling the example to include discrimination on the ground of

government’s pre-election commitment to ensure that all South family and caring responsibilities and locational

Australians are protected against unjustified discrimination. disadvantage, including indirect discrimination; and
That was in November 2002. It took him a year to produce (6) to extend the areas covered by the act to include
a framework paper in November 2003, which was jointly independent contractors.
issued by the Attorney-General and the Hon. Stephanie Kefrhat is that class of entrepreneurs that the Labor Party finds
That paper was circulated, and it widely extolled the commitso offensive and is always keen to sink the boot into. The
ment of the Rann Labor government to improving equalabor Party policy continued that the branch would ensure
opportunity. that same-sex relationships are recognised in the way that
It stated that, when the Equal Opportunity Act was firstheterosexual relationships are in terms of the provisions of
introduced, South Australia was the leader in social refornthe act. The government has finally introduced legislation on
and that the baton of social progressiveness had been passedt subject. The promises made by the South Australian
from Don Dunstan to Mike Rann and, as the torch carrier fobranch of the Labor Party were many and varied. In addition,
Dunstan reforms, the Premier would take us all into thehe October 2002 ALP convention passed a justice resolution,
nirvana of equal opportunity, but in May of this year the which said that the government would consider legislation to
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make the vilification of gay men, lesbians, bisexual and The government has a number of difficulties with the
transgender people or persons regarded as such and perspressent measure which has not been adequately thought
infected with HIV/AIDS or presumed to be so unlawful, through. As an example, Ms Reynolds would forbid discrimi-
consistent with the approach adopted in the New South Walesation on the grounds of religion. As members recall, the
Anti-Discrimination Act of 1977. government consulted the public about such an amendment
There is a measure the Attorney-General would be happy 2002 and decided not to proceed with it. It is clear that the
to promote when he goes out to various religious groups imainstream Christian churches of South Australia do not
the community. He would be happy, one would think, to bewant such an amendment. Many religious people hold that
embracing his party’s policy. What happens when thehey have the right or even duty to preach against what they
election approaches and the focus of what this governmesee as the errors of other faiths and that this amendment
is actually doing becomes manifest? The government goes tgould hamper them in doing so. They also believe that they
water. We know and those out in the community know thatave a right to exclude from the membership of religious
if this government happens to be returned after the electiomrganisations those who do not adhere to the religion. They
it will introduce these measures without any doubt at allwould then be caught in a difficulty because to adhere to the
What it is doing at the moment is covering up the fact tharequirements of their faith would bring them into conflict
that is what it does propose, because it knows that it is navith the civil law. Our present equal opportunity laws have
electorally popular. been framed to avoid creating this type of conflict where
It is worth noting that Brian Martin QC conducted an possible.
extensive review of the Equal Opportunity Act as long ago  Further, the bill does not preserve the present exemptions
as 1995, and in 2001 the previous (Liberal) governmenghat would allow a religious school to discriminate on the
introduced a bill that made a number of amendments to thgrounds of sexuality. As the recent work of the Social
Equal Opportunity Act. That bill was still being debated in Development Committee on the Statutes Amendment
this place at the time of the 2002 election, so that bill lapsed(Relationships) Bill shows, independent schools are anxious
The Liberal government had introduced a number of measo preserve this exemption. | expect that the Hon. Ms
ures to improve the Equal Opportunity Act, but this govern-Reynolds will have consulted on her bill and I invite her to
ment, when it crawled its way into power in 2002, despite alldisclose what the churches and the independent schools have
of its rhetoric, did nothing even to implement those reformssaid about it.

Once again, it has promised much but delivered little. The bill also prohibits discrimination on the novel ground
I'do not think itis appropriate or necessary atthis hour tq :soial status’, which includes homelessness, unemploy-
run through the many provisions and changes of this vengyent or other forms of social exclusion. Among the areas in
extensive bill. It must be highly embarrassing to supportergyhich it is forbidden to discriminate is the area of accommo-
of the Australlal_'l Labor Party that they have_dlllydallled ONgation. There must be few, if any, private landlords in South
equal opportunity. A member of the Australian Democratsystralia who would not, all other things being equal, prefer
has had the guts to take up the cudgels and expose & have a tenant who is employed rather than one who is
hypocrisy of the government by introducing a bill. I can saYynemployed.
that there are some parts of this bill that my party, when it has In reality, they would also treat with caution a prospective

examined the bill in detail, will undoubtedly support. There enant who was homeless because he or she was evicted from
are some parts that | would suspect we would not be suppor&-

. A .a previous tenancy for not paying the rent. The Hon. Ms
:cr;gr:j\}v;(()jwever, | commend the member for bringing the bill Reynolds may deplore such conduct, but | suggest to her that

. it is a fact of life. | invite her to tell us the results of her
| do not propose to go through the bill clause by clause 9Fonsultation with landlords and their agents about this

\?V\SBéﬁt%@dtﬁzsbﬁ?rﬂiicrgatpe(?yrqa&g\g?ggegé%mfgeaﬁ%wg°”- The same problem will arise in the other fields
. - - ' - .- covered by the act. Employers will not treat job applicants
bill. We will certainly support the second reading of the bill. with a long history of unemployment as favourably as they

Unfortunately, time being as it is, this chamber will not haveWOuld those with a good employment record.

an opportunity to pursue the bill through the committee stage
in the three days remaining to us. We will certainly support 1 heHon. R.D. Lawson: You support that, do you?
the bill to the committee stage to enable it to go into commit-  TheHon. R.K. SNEATH: | am just saying that there are
tee, even if it will not be progressed much beyond that.  holes in Ms Reynolds’ bill. The honourable member can
listen and learn. Suppliers will not give credit to people who
TheHon. R.K. SNEATH: The government does not are thought to be unable to repay. Under this bill, prospective
support this bill. The government has long since made publiemployers will also have to be careful in the use made of an
its intentions that the Equal Opportunity Act should beapplicant’s police record. If a person has been reported to the
comprehensively reviewed. We conducted a public consultgsolice for alleged offences but has not been successfully
tion process in 2003 and, unlike opposition members who saggrosecuted, the employer must generally disregard this. For
they will support it and then eventually knock it on the head example, suppose a person’s former employer tells a
we were upfront and so we do not support it. The governmergrospective future employer that the person was charged with
reform proposals were controversial with some groups andtealing from the firm, but the charges were dropped because
in the government’s view, the parliament would needother staff would not give evidence. The prospective
substantial time to work through the proposed amendmentemployer must disregard that in deciding whether to hire the
Accordingly, the government has not introduced a bill thisperson—and perhaps he should. After all, a person is
year as it had planned to do. However, if re-elected, we wilassumed innocent by our criminal justice system. However,
do that early in the new session so that there will be amplé reality, does anyone seriously think that this information
time for public scrutiny of the measures and for the parliawill not influence a prospective employer’s decision? Again,
mentary debate to take place. | invite the honourable member to tell the council what has
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been the reaction of the employers with whom she haa discussion paper in Victoria presently that is out for
consulted. consultation and submissions (not from the government), but
Another interesting feature of the bill is that it removes theit is being strongly taken up by people in the community who
right of any party to be legally represented before theare concerned about this issue, knowing that over a period of
tribunal. Such representation may be allowed by the tribunahbout 15 years or so attempts to get a human rights bill
in its discretion, but it is not a right. At the moment, both thethrough the federal parliament have failed. Interest groups
complainant and the respondent can have lawyers if they smd community groups are now taking this up and saying
wish. The complainant’s lawyer is generally provided atthat, in lieu of a failure to have such legislation and such an
public expense. Mr Brian Martin QC made some recommenact in place federally, individual states and territories should
dations about that issue, which are not taken up here. Alstake up the cudgels on this.
at present, the Equal Opportunity Tribunal is usually a no- TheHon. R.D. LAWSON: Although not strictly on
cost jurisdiction. Costs can be awarded only if an applicatioitlause 1 the preamble to the bill is quite extensive. Clause 7
is vexatious or instituted to cause delay or obstruction. Mosif the preamble gives us some cause for concern. It provides:
cases do not fall into those categories, and it is us_ual f_or each Although human rights belong to all individuals, they have
party to bear its own costs. However, under this bill, thespecial significance for indigenous people—the first owners of this
tribunal will be able to order costs whenever it thinks that itland, members of its most enduring cultures, and individuals for
is justified. Further, the tribunal will be able to order thatWhom the issue of rights protection has great and continuing
either party give security for the other’s costs of an inquiry.'mp9rtance' ) ) ) )
Many complainants may be persons who have beeM/hilst we might agree or disagree with most of the senti-
refused employment or dismissed from employment ofnents contained therein, we find it very difficult to suggest
grounds covered by the bill, and they may face real difficultythat these universal human rights of are of greater signifi-
in finding security for costs. It is also rather a puzzle to knowcance to one section of the community above another. |
how the tribunal will be able to decide an application forwonder what the basis of the mover’s contention that human
security for costs if it does not know at the time whether it"ights have special significance above and beyond that which
will be persuaded at the end of the case to make an order thigloes for the rest of us for indigenous people.
one party pay the other party’s costs. Perhaps the Hon. Ms The Hon. SANDRA KANCK: | am glad we are finally
Reynolds can clarify this point. At the least, it seems thahaving some of this discussion. In introducing the bill
under this bill there is a greater risk than under the preserit> months ago | said that I looked forward to some vigorous
law that one party will be paying the other’s costs. debate, and none was forthcoming. This bill replicates the
Clause 111 is also interesting in that it would seem that #CT act, and that happens to be clause 7 of its preamble. If
person who commits perjury before the tribunal can never b#1e opposition were to find this an impediment we would look
prosecuted. The government wants to see the Equal Oppdit ways of amending it. The opposition might come up with
tunity Act reformed, but it candidly admits that this is a its own acceptable amendment to it or might delete it. As |
difficult and controversial undertaking, and it has not beersaid back in December 2004, we are open to all possibilities
able to complete that undertaking in this term of office. Thereon this, because we believe it is so important in the absence
are legitimate competing interests to be considered, and thegéfederal legislation for South Australia to have its own.
interests have not been adequately weighed up in framing this The Hon. R.D. LAWSON: On a point of clarification for
bill, and the government does not support it. | must say thatny edification, as we are dealing with clause 1, does the
in the eight years that the opposition was in government, icommittee deal with the preamble here in legislation of this
did nothing to address any of the issues mentioned in this bilkind or is it when we get to the title?
) The CHAIRMAN: The preamble is actually before
TheHon. J. GAZZOLA secured the adjournment of the ¢cjayse 1, but | am ruling it in. Standing order 290 provides:

debate. The following order shall be observed in considering a Bill and

its title, viz:
HUMAN RIGHTSBILL (1) The Clauses seriatim and any proposed new Clauses;
(2) Postponed Clauses (not having been specifically postponed
In committee. to certain other Clauses);

(3) The Schedules. . .
Clause 1. (4) The Preamble;

TheHon. P. HOLLOWAY: | reiterate that the govern- (5) The Title, .
ment does not support the bill, but we will not oppose _TheHon.R.D.LAWSON: The matter having been
individual clauses. We will reserve our vote for the third 'aised, we could not agree to support the preamble in the
reading stage. terms that have been set out in this bill.
TheHon. R.D. LAWSON: Will the mover indicate Clause negatived.
whether or not any other state jurisdiction in Australia has Remaining clauses (2 to 42) negatived.
embraced legislation of this kind? The mover indicated that Schedule and preamble negatived.
the bill was modelled very closely on the bill of the Aust-  Title passed.
ralian Capital Territory, but will she inform the committee ;)| reported; committee’s report adopted.
whether any other jurisdiction has embraced the concept?
TheHon. SANDRA KANCK: Certainly it is modelled ADJOURNMENT
closely on ACT legislation, but | recognise that by implica-
tion we are talking about a territory and not a state. No other At 11.17 p.m. the council adjourned until Tuesday
state has human rights legislation in place. However, there i29 November at 2.15 p.m.



