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LEGISLATIVE COUNCIL 

Tuesday 25 November 2008 

 The PRESIDENT (Hon. R.K. Sneath) took the chair at 14:19 and read prayers. 

 
PARTNERSHIPS (VENTURE CAPITAL) AMENDMENT BILL 

 His Excellency the Governor assented to the bill. 

PLASTIC SHOPPING BAGS (WASTE AVOIDANCE) BILL 

 His Excellency the Governor assented to the bill. 

GENE TECHNOLOGY (MISCELLANEOUS) AMENDMENT BILL 

 His Excellency the Governor assented to the bill. 

ANSWERS TO QUESTIONS 

 The PRESIDENT:  I direct that the following written answers to questions be distributed 
and printed in Hansard: 

MINISTERIAL STAFF 

 131 The Hon. R.I. LUCAS (12 February 2008) (Second Session). 

 1. Can the minister advise the names of all officers working in the minister's office as 
at 1 December 2006? 

 2. What positions were vacant as at 1 December 2006? 

 3. For each position, was the person employed under ministerial contract, or 
appointed under the Public Sector Management Act? 

 4. What was the salary for each position and any other financial benefit included in 
the remuneration package? 

 5. (a) What was the total approved budget for the minister's office in 2006-07; 
and 

  (b) Can the minister detail any of the salaries paid by a department or agency 
rather than the minister's office budget? 

 6. Can the minister detail any expenditure incurred since 2 December 2005 and up to 
1 December 2006 on renovations to the minister's office and the purchase of any new items of 
furniture with a value greater than $500? 

 The Hon. G.E. GAGO (Minister for State/Local Government Relations, Minister for the 
Status of Women, Minister for Consumer Affairs, Minister for Government Enterprises, 
Minister Assisting the Minister for Transport, Infrastructure and Energy):  I am advised: 

 1,3 & 4. Details of ministerial contract staff were printed in the Government Gazette dated 
5 July 2007.  

 In addition: 

 Details of public servant staff located in the minister's office as at 1 December 2006 were 
as follows: 

1. Position Title 3. Ministerial Contract/PSM Act 4. Salary & Other Benefits 

Administrative Assistant PSM Act $24,481 

Receptionist PSM Act $38,787 

Correspondence Officer PSM Act $37,253 

Senior Administration Officer PSM Act $49,584 

PA to Chief of Staff PSM Act $49,584 

PA to Minister PSM Act $51,874 

Parliamentary Officer PSM Act $50,729 

Senior Project Officer PSM Act $51,874 

Ministerial Liaison Officer PSM Act $55,298 

Executive Officer PSM Act $61,944 
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1. Position Title 3. Ministerial Contract/PSM Act 4. Salary & Other Benefits 

Cabinet Liaison Officer PSM Act $64,060 

Ministerial Liaison Officer PSM Act $66,024 

Ministerial Liaison Officer PSM Act $66,024 

Ministerial Liaison Officer PSM Act $67,989 

Ministerial Liaison Officer PSM Act $70,714 

Office Manager PSM Act $70,714 

 
 2. The assistant to advisers position was vacant as at 1 December 2006. 

 5. (a) The total approved budget for the Minister's office for 2006-07 was 
$1,767,000. 

  (b) Salaries paid by Departments or Agencies were: 

Position Department/Agency Salary 

Ministerial Liaison Officer Department of Health $55,298 

Cabinet Liaison Officer Department for Environment and Heritage $64,060 

Ministerial Liaison Officer Department of Health $66,024 

Ministerial Liaison Officer Department for Environment and Heritage $66,024 

Ministerial Liaison Officer Department of Health $67,989 

Ministerial Liaison Officer Department of Water, Land & Biodiversity Conservation $70,714 

 
 6 In the period 2 December 2005 up to 1 December 2006 a total cost of $9,193 was 
spent on renovations in the minister's office and no furniture was purchased where the items were 
of greater value than $500. 

MINISTERIAL STAFF 

 146 The Hon. R.I. LUCAS (12 February 2008) (Second Session). 

 1. Can the minister advise the names of all officers working in the minister's office as 
at 1 December 2007? 

 2. What positions were vacant as at 1 December 2007? 

 3. For each position, was the person employed under ministerial contract, or 
appointed under the Public Sector Management Act? 

 4. What was the salary for each position and any other financial benefit included in 
the remuneration package? 

 5. (a) What was the total approved budget for the Minister's office in 2007-08; 
and 

  (b) Can the minister detail any of the salaries paid by a department or agency 
rather than the minister's office budget? 

 6. Can the minister detail any expenditure incurred since 2 December 2006 and up to 
1 December 2007 on renovations to the minister's office and the purchase of any new items of 
furniture with a value greater than $500? 

 The Hon. G.E. GAGO (Minister for State/Local Government Relations, Minister for the 
Status of Women, Minister for Consumer Affairs, Minister for Government Enterprises, 
Minister Assisting the Minister for Transport, Infrastructure and Energy):  I am advised: 

 1,3 & 4. Details of ministerial contract staff were printed in the Government Gazette dated 
3 July 2008. 

 In addition: 

 Details of public servant staff located in the minister's office as at 1 December 2007 were 
as follows: 

1. Position Title 3. Ministerial Contract/PSM Act 4. Salary & Other Benefits 

Trainee PSM Act $18,258 

Correspondence Officer PSM Act $41,550 

Correspondence Officer PSM Act $43,193 

Parliamentary Officer PSM Act $46,475 
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1. Position Title 3. Ministerial Contract/PSM Act 4. Salary & Other Benefits 

Assistant to Advisers PSM Act $46,475 

Senior Project Officer PSM Act $53,115 

PA to Chief of Staff PSM Act $53,115 

Senior Administration Officer PSM Act $54,343 

PA to Minister PSM Act $55,569 plus allowance of 
$3,665 

Ministerial Liaison Officer PSM Act $66,356 plus allowance of 
$2,267 

Cabinet Liaison Officer PSM Act $72,832 

Ministerial Liaison Officer PSM Act $72,832 

Ministerial Liaison Officer PSM Act $72,832 

Ministerial Liaison Officer PSM Act $75,751 

Ministerial Liaison Officer PSM Act $75,751 

Office Manager PSM Act $75,751 

 
 2. The following positions were vacant as at 1 December 2007: 

 Administrative Assistant 

 Receptionist 

 Executive Officer 

 5. (a) The total approved budget for the Minister's office for 2007-08 was 
$1,815,000 

  (b) Salaries paid by Departments or Agencies were: 

Position Department/Agency Salary 

Ministerial Liaison Officer Department of Health $66,356 plus 
allowance of 

$2,267 

Cabinet Liaison Officer Department for Environment and Heritage $72,832 

Ministerial Liaison Officer Department of Health $72,832 

Ministerial Liaison Officer Department of Health $72,832 

Ministerial Liaison Officer Department for Environment and Heritage $75,751 

Ministerial Liaison Officer Department of Water, Land and Biodiversity 
Conservation 

$75,751 

 
 6. In the period 2 December 2006 up to 1 December 2007 a total cost of $3,134 was 
spent on renovations in the minister's office and $810 was expended to purchase new furniture 
where the items were of a greater value than $500. 

TONSLEY AND BELAIR RAILWAY LINES 

 163 The Hon. D.G.E. HOOD (24 September 2008).  Will the Minister for Transport 
commit to continuation of rail services to stations on the existing Tonsley rail line and Belair rail 
line? 

 The Hon. G.E. GAGO (Minister for State/Local Government Relations, Minister for the 
Status of Women, Minister for Consumer Affairs, Minister for Government Enterprises, 
Minister Assisting the Minister for Transport, Infrastructure and Energy):  The Minister for 
Transport has provided the following information:  

 The government does not have any current plans to discontinue rail services to stations on 
the existing Tonsley and Belair rail lines. 

TONSLEY AND BELAIR RAILWAY LINES 

 284 The Hon. D.G.E. HOOD (3 July 2008). (Second Session).  Will the Minister for 
Transport commit to continuation of rail services to stations on the existing Tonsley rail line and 
Belair rail line? 

 The Hon. G.E. GAGO (Minister for State/Local Government Relations, Minister for the 
Status of Women, Minister for Consumer Affairs, Minister for Government Enterprises, 
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Minister Assisting the Minister for Transport, Infrastructure and Energy):  The Minister for 
Transport has provided the following information:  

 The government does not have any current plans to discontinue rail services to stations on 
the existing Tonsley and Belair rail lines. 

MINISTERIAL STAFF 

 191 The Hon. R.I. LUCAS (12 February 2008) (Second Session).  Can the minister 
state: 

 1. What was the total cost of any overseas trip undertaken by the minister and staff 
since 2 December 2006 up to 1 December 2007? 

 2. What are the names of the officers who accompanied the minister on each trip? 

 3. Was any officer given permission to take private leave as part of the overseas trip? 

 4. Was the cost of each trip met by the minister's office budget, or by the minister's 
department or agency? 

 5. (a) What cities and locations were visited on each trip; and  

  (b) What was the purpose of each visit? 

 The Hon. G.E. GAGO (Minister for State/Local Government Relations, Minister for the 
Status of Women, Minister for Consumer Affairs, Minister for Government Enterprises, 
Minister Assisting the Minister for Transport, Infrastructure and Energy):  For the period 
2 December 2006 and up to 1 December 2007: 

1.  
Cost of Trip 

2. 
Accompany-
ing Officers 

3. 
Private 
Leave 
Taken 

4.  
Cost met by 

Minister's 
Office or 

Dept/Agency 

5. (a)  
Cities & 

Locations 
Visited 

5. (b)  
Purpose of Trip 

$46,144.54 
 

Chief of 
Staff 
 
Ministerial 
Adviser 
 

No Minister's 
office budget 

Frankfurt 
 
Stockholm 
 
 
Edinburgh 
 
 
Dublin 
 
 
Novara 
 

Waste Management and 
Recycling 
Swedish Government— 
Mental Health and 
Substance Abuse 
Alcohol Focus Scotland 
NHS for Health  Scotland 
Scottish Parliament 
National Parks 
Plastic Single Use 
Shopping Bags Wicklow 
Mountains National Park 
'Mater-Bi'—90% starch 
based product which is fully 
biodegradable 

 

PAPERS 

 The following papers were laid on the table: 

By the President— 

 Auditor-General—Supplementary Report 2007-08 
 Reports 2007-08— 
  Corporation—City of West Torrens 
  District Councils— 
   Barunga West 
   Copper Coast 
   Mount Remarkable 
   Peterborough 
   Tatiara 
   Tumby Bay 
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By the Minister for Mineral Resources Development (Hon. P. Holloway)— 

 Reports 2007-08— 
  Claims Against the Legal Practitioners Guarantee Fund 
  Legal Practitioners Disciplinary Tribunal 
  Section 71 of the Evidence Act 1929—Suppression Orders 
  South Australian Multicultural and Ethnic Affairs Commission 
  State of the Service 
 Premier's Climate Change Council—Report from 1 February to 30 June 2008 
 Section 83B of the Summary Offences Act 1953—Dangerous Area Declarations—for the 

period 1 July 2008 to 30 September 2008 
 Section 74B of the Summary Offences Act 1953—Road Block Establishment 

Authorisations—for the period 1 July 2008 to 30 September 2008 
 
By the Minister for Correctional Services (Hon. C. Zollo)— 

 Bio Innovation SA—Report 2007-08 
 Regulation under the following Act— 
  Aquaculture Act 2001—Environmental Monitoring and Reporting 
 
By the Minister for State/Local Government Relations (Hon. G.E. Gago)— 
 Reports 2007-08— 
  Adelaide Dolphin Sanctuary Act 2005 
  Adelaide Festival Centre 
  Animal Welfare Advisory Committee 
  Children’s Services 
  Dental Board of South Australia 
  Freedom of Information Act 1991 
  Native Vegetation Council 
  Non-Government Schools Registration Board 
  Podiatry Board of South Australia 
  South Australian Dog Fence Board 
  South Australian Psychological Board 
  South Australian Youth Arts Board—Carclew Youth Arts 
  State Theatre Company of South Australia 
  Zero Waste SA 
 A Review of Innamincka Regional Reserve—Report 1998-08 
 A Review of Simpson Desert Regional Reserve—Report 1998-08 
 Future Use of the Royal Adelaide Hospital Site, pursuant to Section 23 of the Adelaide 

Park Lands Act 2005—Report 
 Land Identified as the Site for the Marjorie Jackson-Nelson Hospital, pursuant to Section 

23 of the Adelaide Park Lands Act 2005—Report 
 Regulation under the following Act— 
  Environment Protection Act 1993—Site Contamination 
 

SELECT COMMITTEE ON IMPACT OF PEAK OIL ON SOUTH AUSTRALIA 

 The Hon. SANDRA KANCK (14:22):  I lay on the table the report of the select committee, 
together with minutes of proceedings and evidence. 

 Report received and ordered to be published. 

QUESTION TIME 

OUTBACK COMMUNITIES 

 The Hon. D.W. RIDGWAY (Leader of the Opposition) (14:31):  I seek leave to make a 
brief explanation before asking the minister responsible for urban development and planning and 
also for mineral resources development a question about the mining boom and its impact on 
outback communities. 

 Leave granted. 
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 The Hon. D.W. RIDGWAY:  Last week I had the very great pleasure of travelling north to 
the township of Andamooka. I always enjoy getting out of the city and getting back to— 

 The Hon. B.V. Finnigan interjecting: 

 The Hon. D.W. RIDGWAY:  I beg your pardon? 

 The Hon. B.V. Finnigan interjecting: 

 The Hon. D.W. RIDGWAY:  Chuck him out! 

 The Hon. I.K. Hunter:  Don't listen to him. Get on with your question, mate. 

 The Hon. D.W. RIDGWAY:  Thank you for your good advice. I was in Andamooka at the 
request of the Andamooka Progress and Opal Miners Association. For the benefit of members, I 
first went to Andamooka as a member of parliament in my first term. It was then a township of 
roughly 200 people and a very unique and interesting part of South Australia's heritage—well 
preserved as an opal mining town. It now has a population in excess of 900 and is without any real 
planning controls at all. We know there are significant developments at the Roxby Downs mine 
and, in fact, the construction camp that will be built north-east of Roxby Downs will be within 12 
kilometres of Andamooka. 

 The minister changed the Andamooka development plan so that the minimum allotment 
size must now be 1,200 square metres, but that does not account for the 200 allotments of about 
600 square metres that have not been built upon. It is interesting to note that development goes on 
in that community without any real structured plan for the town. 

 I noted there was a new school, because the old one had been burnt down. It is a lovely 
new school, with some great teachers and wonderful kids; and, in fact, the childcare centre is being 
used by people from Roxby Downs. However, with no planning control, approval has been granted 
for a 300 person, single men's quarters at the back fence of the primary school. Just down the road 
from the new school is the hotel, which I am told is applying to have 40 poker machines installed. 

 I have advice from the locals that there is now an element of bikies in the town and, 
unfortunately, there are now suggestions that there is some prostitution activity happening in the 
town; in fact, some of the locals suggested that development approval had been granted for a 
building they expect will be used for that particular activity (although, of course, the owner would 
not be claiming that proposed use). 

 Of course, there is no common effluent drainage; water is supplied. After the many 
attempts of my colleague the Hon. Terry Stephens to get the minister and the government to 
address it, we finally have some water, but it is only delivered to a standpipe. 

 With respect to police, I inform the Leader of the Government (the former minister for 
police) that there is one officer there working on a four-day on, four-day off basis. So, out of every 
eight days, for four days there is no police officer on duty. The list goes on, if you like, of problems 
that are likely to arise as a result of the mining boom, and I suspect that the town population could 
well grow to in excess of 2,000. Given the obvious benefits of the mining boom that we hear the 
minister and the Premier often talking about and spruiking, why has the government turned its back 
on Andamooka? 

 The Hon. P. HOLLOWAY (Minister for Mineral Resources Development, Minister for 
Urban Development and Planning, Minister for Small Business) (14:35):  Indeed, the 
government has far from turned its back on Andamooka, and it is nice to know that the Leader of 
the Opposition has finally discovered it, because the issues that he raised in his question refer to 
matters some of which were one or two years ago. 

 The leader said that there are no planning controls. That is exactly the reason why this 
government, almost 12 months ago, introduced some controls over subdivision within the town. A 
development plan for the out-of- council districts, which included Andamooka, was introduced then, 
with a minimum size, to ensure that the sorts of developments the honourable member was talking 
about would not be permitted in the future. There certainly was a time several years ago when the 
local progress association was assessing a handful of applications every year. It went up to about 
30 or so in one quarter and, as a result, I and my colleague the Minister for State/Local 
Government Relations responded to that. 

  What the honourable member failed to point out is that, under the term of this government, 
in fact, water has been provided to the outskirts of the town. What the honourable member also 
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needs to reflect on is that Andamooka is one of those towns where its character has been its 
principal drawcard for many individuals there. 

 While there are some within that community who wish for a greater level of intervention, 
there is also a strong view amongst some other residents of the town (if the honourable member 
had stayed long enough he would probably have met some of them) that they do not want to see 
their town turned into just another town within this state. They like the fact that there are more 
limited controls within their town. Of course, that also includes the fact that they do not pay any 
council rates. I think it should be pointed out that— 

 The Hon. D.W. Ridgway interjecting: 

 The Hon. P. HOLLOWAY:  That town was set up for opal mining. It has been there for 
many years—in fact, did the honourable member have a look at those huts along the main street, 
which have been there since the 1920s or 1930s, or whatever? That town well predates Roxby 
Downs, and it is only because of the development of Roxby Downs that it has been able to get 
sealed roads and, indeed, the water. The water that is provided to the town comes from the 
desalination plant at Roxby Downs. So, in fact, those are the benefits that have been derived. 

 It also should be pointed out that, in August 2006, the state government provided an 
additional $150,000 in funding to the Outback Areas Community Development Trust to appoint a 
municipal development officer in 2008 to support the community and provide a central contact point 
for state agencies. 

 I am sure that, if the honourable member talks to my colleague the Minister for State/Local 
Government Relations, she will be able to inform him how she and her predecessor have been 
working hard in relation to providing greater resources to the community. As I pointed out before, it 
should be remembered that members of that community do not pay any rates, and there is some 
significant opposition to it. 

 What the honourable member also failed to mention is that a subsidy is paid in relation to 
the generation of electricity in towns such as Coober Pedy and Andamooka. Indeed, that subsidy 
has been growing, particularly while the fuel was going— 

 The Hon. J.S.L. Dawkins interjecting: 

 The Hon. P. HOLLOWAY:  Yes—and, indeed, this has the Outback areas trust, which has 
been given support by this government. It was not given by the previous Liberal government. 
Andamooka did not suddenly invent itself in 2008: it has been there for 60 or 70 years. However, 
under this government it has been discovered and has received—and it will continue to do so—
facilities that were not given to it by the previous government. 

 However, I am one of those people who believes that the people of that community should 
be able to have a view about the future of their town. As I said, it is by no means unanimous that 
the town would necessarily want to have its own local government. Some people in the town would 
like greater controls and there are those who would bitterly resist it, but they are matters for my 
colleague the Minister for State/Local Government Relations I am sure she would be pleased to 
provide more information to the honourable member. 

 The Hon. J.S.L. Dawkins interjecting: 

 The Hon. P. HOLLOWAY:  Well, she has not been sitting on her hands because, under 
this government, money has been provided to assist the council. The feedback I have received 
suggests that the planning controls imposed by this government have slowed down to a significant 
extent the ad hoc development that was taking place within Andamooka. Further, it is clear that, as 
a result of the pressure this government has put on BHP Billiton in relation to indenture 
negotiations, BHP is well aware of its responsibilities. 

 The Hon. D.W. Ridgway interjecting: 

 The Hon. P. HOLLOWAY:  Well, let that go on the record, Mr President, because it really 
reflects on the total unsuitability of the Leader of the Opposition. He says that it has nothing to do 
with BHP. Why does a population go from 400 to 900—or whatever it is—in a short time? Does it 
have nothing to do with Olympic Dam or BHP? Clearly, BHP's policies will impact significantly on 
what happens in Andamooka. If there is insufficient housing within Roxby Downs, people will seek 
to move. 

 The Hon. D.W. Ridgway interjecting: 
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 The Hon. P. HOLLOWAY:  Well, I was explaining to the honourable member that, as a 
result of the pressure this government has put on BHP, we are getting BHP to accept more of its 
responsibilities in relation to releasing land in the township of Roxby Downs and reducing the cost 
of accommodation so there will be less pressure on Andamooka. That is probably as significant as 
anything else in terms of its impact. Andamooka has been under pressure. The reason it is under 
pressure is that it has provided a cheap alternative to Roxby Downs. The reason it has provided a 
cheap alternative is that that is the way people like it. Clearly, the pressures of development are 
causing problems in the town and this government has addressed those problems—and will 
continue to address them in significant ways. 

OUTBACK COMMUNITIES 

 The Hon. D.W. RIDGWAY (Leader of the Opposition) (14:42):  I have a supplementary 
question. Given that the minister claims that the government has introduced planning controls, will 
he explain how approval can be granted for a 300-person single men's quarters behind the primary 
school? 

 The Hon. P. HOLLOWAY (Minister for Mineral Resources Development, Minister for 
Urban Development and Planning, Minister for Small Business) (14:43):  My understanding is 
that that particular application took place some time ago. There was concern about that and, when 
it was drawn to the government's attention, we introduced the new development plan in order to 
seek to put constraints on exactly that type of development. 

DEBT COLLECTORS 

 The Hon. J.M.A. LENSINK (14:43):  I seek leave to make a brief explanation before 
asking the Minister for Consumer Affairs a question about debt collectors. 

 Leave granted. 

 The Hon. J.M.A. LENSINK:  It has come to my attention that Accounts Control 
Management Services, a Sydney-based debt collection agency, has undertaken activities against 
South Australian consumers which one could only describe as questionable, including trying to 
recover Telstra account funds from the mother of a deceased person and, also, taking over a 
National Australia Bank account which had been paid out four years earlier. My questions are:  

 1. How many complaints does the Office of Consumer and Business Affairs receive 
every year in relation to all debt collectors? 

 2. Is the minister aware of the company Accounts Control Management Services? 

 3. What actions does the office take to ensure that consumers are aware of their 
rights and that they are not being illegally pursued and harassed by these companies? 

 The Hon. G.E. GAGO (Minister for State/Local Government Relations, Minister for the 
Status of Women, Minister for Consumer Affairs, Minister for Government Enterprises, 
Minister Assisting the Minister for Transport, Infrastructure and Energy) (14:44):  I am not 
aware of this particular example. It is not been brought to my attention, but I am happy to follow up 
the matter in order to determine the issues involved in it. In terms of the specific data on debt 
collections, I do not have the figures broken down for that, either, so I am happy to take those 
questions on notice and bring back a response. 

APY LANDS 

 The Hon. S.G. WADE (14:45):  I seek leave to make a brief explanation before asking the 
Minister for Road Safety a question about roads on the APY lands. 

 Leave granted. 

 The Hon. S.G. WADE:  The opposition has recently been highlighting the neglect of road 
maintenance under this government and the impact on road safety. My question today relates to 
the road safety of one of the most vulnerable communities in this state. The road accident fatality 
rate amongst people living in the Anangu Pitjantjatjara Yankunytjatjara lands is three times that of 
other South Australians. The road network within the APY lands is around 4,000 kilometres, of 
which less than 20 per cent is sealed, formed or sheeted. 

 In June 2007, the Department for Transport, Energy and Infrastructure took over the 
management of the upgrade and maintenance of roads in the APY lands. The total funding for 
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routine and periodic maintenance, together with upgrading work for the current financial year, 
amounts to $639,609. The current funding represents: 

 a 57 per cent decrease in the funding compared to the 2005-06 financial year; 

 the current funding represents merely a tenth of the level of funding estimated by a 2006 
consultant's report; and 

 merely a third of the level of funding sought from the Aboriginal unit within the Premier's 
department in the 2008-09 budget process. 

The opposition has been advised that the condition of the roads in the APY lands has become so 
bad that routine patrol grading is now taking up to 13 passes on some sections of the roads 
compared with seven to nine passes expected on a formed and sheeted unsealed road. My 
questions to the minister are: 

 1. What is the level of road death and injury amongst Aboriginal South Australians? 

 2. What is the government doing to bring down this rate? 

 3. In particular, when will the government address the backlog in road maintenance 
on the APY lands? 

 The Hon. CARMEL ZOLLO (Minister for Correctional Services, Minister for Road 
Safety, Minister for Gambling, Minister Assisting the Minister for Multicultural Affairs) 
(14:47):  I thank the honourable member for his question in relation to road safety. In relation to 
road safety on the APY lands in particular, and the issues in relation to the APY lands, I think it is 
very much hypocritical of those opposite even to suggest that this government has taken no action. 
Clearly, this government has addressed so many issues on the APY lands. 

 The Hon. P. Holloway interjecting: 

 The Hon. CARMEL ZOLLO:  As my colleague the Hon. Paul Holloway said, those 
opposite did not even have any police officers there. Yes, clearly a body of work is to be 
undertaken; and this government has shown the way and undertaken that body of work. It is very 
easy for the honourable member to throw around statistics such as that—'cheap shots', I think is 
probably a good way of describing it. I am advised that in this financial— 

 The Hon. S.G. Wade interjecting: 

 The Hon. CARMEL ZOLLO:  What? 

 The Hon. P. Holloway:  He asks the question and answers it himself! 

 The Hon. CARMEL ZOLLO:  He answered it himself; precisely. 

 Members interjecting: 

 The PRESIDENT:  Order! 

 The Hon. CARMEL ZOLLO:  The state government will spend $267.8 million this financial 
year alone on road maintenance, road rehabilitation, resurfacing and other road investment—
nearly double, I am advised, what the Liberal government's road transport investment was in 
2001-02. In relation to our Aboriginal community— 

 Members interjecting: 

 The PRESIDENT:  Order! 

 The Hon. CARMEL ZOLLO:  —clearly there are some special needs in relation to 
licensing, in particular. It is something on which I know the Road Safety Advisory Council has been 
working, and— 

 Members interjecting: 

 The PRESIDENT:  Order! The minister will resume her seat. 

 An honourable member interjecting: 

 The PRESIDENT:  No. I told the minister to sit down until you came to order, and still you 
have not come to order. 
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 The Hon. CARMEL ZOLLO:  As I was saying, with respect to this government's 
commitment to road maintenance and road safety, clearly, the figures I have just put on the record 
speak for themselves. As I said, the hypocrisy of those opposite to suggest that this government 
does not care about the wellbeing of those on the APY lands really is astounding. 

 The Hon. D.W. Ridgway:  When were you up there last? 

 The Hon. CARMEL ZOLLO:  Well, I was up there, actually, about a year or so ago. 

 The Hon. D.W. Ridgway interjecting: 

 The Hon. CARMEL ZOLLO:  Yes, I have. Why would I not go up there? 

 Members interjecting: 

 The PRESIDENT:  Order! 

 The Hon. CARMEL ZOLLO:  I place on record that I have been to the APY lands and, like 
everyone else, I appreciate the many challenges that face those who live on the lands. Clearly, 
there are different challenges facing the Aboriginal community, particularly in relation to youth in 
terms of licensing. The government will always work with those government officials already on the 
lands to ensure that those young people on the lands have just as much of an opportunity to obtain 
their licence as anyone else. Obviously, there are reasons for the statistics quoted by the 
honourable member in relation to the behaviour of some of the people who live on the lands. Again, 
in relation to how much we spend, I have already placed that information on the record. We will 
continue to work with the communities to ensure that we do see road safety improvements on the 
APY lands. 

APY LANDS 

 The Hon. T.J. STEPHENS (14:52):  I have a supplementary question. Minister, when you 
were on the APY lands 12 months ago, did you see then that the roads were appalling? 

 The Hon. CARMEL ZOLLO (Minister for Correctional Services, Minister for Road 
Safety, Minister for Gambling, Minister Assisting the Minister for Multicultural Affairs) 
(14:52):  I suspect they were less appalling than they were under the Liberal government. 

APY LANDS 

 The Hon. T.J. STEPHENS (14:52):  Given that I was driving around on the lands for a few 
days, has the minister received any reports or complaints indicating that the roads on the lands are 
appalling and detract from our being able to get people to work on the lands? 

 The Hon. CARMEL ZOLLO (Minister for Correctional Services, Minister for Road 
Safety, Minister for Gambling, Minister Assisting the Minister for Multicultural Affairs) 
(14:52):  I reiterate my response in relation to how much money this government has already 
spent. This financial year, the government has spent at least double what was spent in 2001-02 by 
members opposite. We all know that there are many challenges on the APY lands, and it is this 
government that has shown a commitment to improve all the conditions on those lands. 

PETROLEUM EXPLORATION 

 The Hon. R.P. WORTLEY (14:53):  My question is to the Minister for Mineral Resources 
Development. The Cooper Basin is widely recognised for its excellent exploration potential for 
petroleum explorers. Will the minister please provide information on the significance of the recent 
gas discovery by Beach Petroleum in the Cooper Basin and its impact on stimulating additional 
petroleum exploration investment in South Australia? 

 The Hon. P. HOLLOWAY (Minister for Mineral Resources Development, Minister for 
Urban Development and Planning, Minister for Small Business) (14:54):  Gas has been 
produced from the Cooper Basin since 1969 and oil has been produced since 1982, after billions of 
dollars of investment by the Santos joint venture. 

 This decade, the Cooper Basin has attracted record numbers of explorers new to the basin 
who have solely or in joint venture participated in 'company-making' oil discoveries, after 
committing to very high exploration tenement work programs. 

 Adelaide-based Beach Petroleum's high level of recent exploration success in the Cooper 
Basin, particularly along its western flank, has made yet another significant discovery, this time 
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intersecting high quality gas-filled sandstones in the Brownlow exploration well, with Sydney-based 
joint venture partner Great Artesian Oil and Gas. 

 The significance of this discovery is that the exploration success achieved by Beach 
Petroleum confirms that advanced 3D seismic imaging and interpretation technologies are 
predictive and can enable deliberate exploration strategies for gas in stratigraphic traps, in addition 
to providing valuable information for the development of gas held in conventional structural traps. 
To briefly explain, a stratigraphic trap differs from a conventional trap in that it is created through 
the ceiling of a reservoir bed due to lithology changes rather than by geological structure. 

 Conventionally, oil and gas companies targeted these structural traps that were associated 
with faults or bends or other geological features but, with this new three-dimensional information, 
the explorers can target what are called stratigraphic traps. Stratigraphic traps are, by their nature, 
elusive and difficult to identify, but they represent an important new breed of targets for oil and gas 
discoveries in the Cooper Basin. 

 The Brownlow discovery is now one of a number of gas fields of various sizes found by 
Beach and Great Artesian in their licence, and the Beach-Great Artesian joint ventures are 
planning further gas exploration drilling and, in particular, they plan to chase what are now better 
understood stratigraphic gas play targets. 

 So, once again, we can see that the Cooper Basin remains a wonderful incubator for what 
were initially relatively small upstream petroleum companies that can follow Santos' path, that is, to 
leverage success in exploration into significant and profitable Cooper Basin petroleum production 
which, in turn, underpins the financial capacity to undertake more exploration and results in 
significant growth in South Australia, interstate and, ultimately, on the international stage. 

 Hence, it is heartening to see that Beach Petroleum has, as of 30 June 2008, oil and gas 
reserves of 145 million barrels of oil equivalent and is expanding its position as an international oil 
and gas company with its recent announcement of acquiring interests in two highly promising 
Egyptian oil concessions. I understand that Beach will take a 20 per cent share in one area 
containing three existing undeveloped oil discoveries in the Gulf of Suez, with oil production 
planned for late 2009, and a second southern concession is operated by Santos Ltd with Beach 
Petroleum holding a 20 per cent share. 

 Moving back to the exciting news that 3D seismic imaging can now be used to improve the 
chances of finding gas in stratigraphic traps in the Cooper Basin, I am delighted to observe that this 
technological advance adds incentives for gas exploration investment in the Cooper Basin. Along 
with this technology breakthrough, petroleum exploration development will continue to be 
stimulated by the South Australian government through its one-stop shop for investment attraction 
and regulation and also with proposed amendments to the South Australian Petroleum Act 2000 
under the planned Petroleum (Miscellaneous) Amendment Bill. 

 Amendments will introduce new categories of licences, including special facilities licences 
and gas storage licences. Both these kinds of licence will allow third-party owned facilities to be 
licensed and operated under the Petroleum Act. Under existing provisions of the Petroleum Act 
2000, in the case of gas facilities, only petroleum production licence holders can be licensed to 
construct and operate such facilities. 

 These proposed enhancements to our legislation for the upstream petroleum sector 
provide greater flexibility to licensees for developing and commercialising gas projects, including 
the storage of gas for sale and the storage of greenhouse gas to reduce greenhouse gas 
emissions into the atmosphere. 

 Summing up, I think members will agree that Beach Petroleum's success in using 
advanced geophysical technologies to discover otherwise elusive gas in stratigraphic traps is a 
significant outcome worthy of emulation by all Cooper Basin explorers, and it is great news for the 
state. I also believe that members will be pleased to note that the industry continues to be vocal in 
its view that the longstanding bipartisan support of South Australian governments to sustain an 
efficient and effective one-stop shop for the upstream petroleum industry remains a significant 
comparative advantage for our state. 

PETROLEUM EXPLORATION 

 The Hon. M. PARNELL (14:58):  I have a supplementary question. Given the success of 
the gas discoveries that the minister has outlined, why is the government supporting coal to liquids 
projects which are known to be far dirtier in greenhouse terms than regular oil and gas? 
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 The Hon. P. HOLLOWAY (Minister for Mineral Resources Development, Minister for 
Urban Development and Planning, Minister for Small Business) (14:59):  I think it is stretching 
the point to say that that is a supplementary question but, nevertheless, I am happy to answer. In 
relation to the announcement that was made last week in relation to Linc Energy, that company, at 
this stage, has exploration licences in the Arckaringa Basin. It is investigating various options but, 
until that company completes its exploration, I think it is premature to provide too much detail as to 
exactly what that company will advance. This government certainly permits and encourages 
exploration in the state so that the state's resources can be identified, but any exploitation of those 
resources will be subject to appropriate and stringent environmental controls. 

 I think it is much too early at this stage to draw conclusions in relation to any of those 
proposals of exploitation of this state’s not inconsiderable coal resources. However, it is pleasing 
that this state has a number of resources, other than conventional hydrocarbons. In particular, we 
have hot rocks in abundance, and a significant proportion of this state’s renewable energies is, in 
particular, wind and solar. 

PARENTAL RIGHTS AND CHILD PROTECTION 

 The Hon. A. BRESSINGTON (15:00):  I seek leave to make a brief explanation before 
asking the minister representing the Minister for Education a question about parental rights and 
child protection. 

 Leave granted. 

 The Hon. A. BRESSINGTON:  Some time ago I raised the issue of a father who was 
deeply distressed over his two sons, who attend Northfield Primary School, and who are in the care 
of their mother. The father expressed concerns that his children were not receiving proper 
nourishment and care. He produced medical documents stating that both boys were in the low 
5 percentile range for their age. He also produced documents which showed that the mother had 
failed to comply with a court order to undergo psychiatric evaluations. 

 I rang the school counsellor and he told me over the telephone that he was pleased that 
someone of some influence had become involved in the matter because he also had grave 
concerns for the wellbeing of these children. I attended a meeting at the school with a clinical 
psychologist, and the principal was less than forthcoming. In fact, she made excuses for the fact 
that the boys often did not take lunch to school. On one occasion the lunches, which the father had 
packed for the children one week prior, were still in their school bags, mouldy and rotten, when he 
picked them up for his visit. The father made a point of showing this to the school counsellor. 

 After no further action had been taken by the school, the father prepared a public interest 
disclosure statement which was sent to the ministers responsible for education and Families SA, 
the CEO of the Department of Education, the CEO of Families SA, and also to the school. He was 
requesting that this matter be looked into by someone in authority. Under the Whistleblowers 
Protection Act, once a person has filed a public interest disclosure statement he or she is protected 
by law against further reprisals. Approximately two weeks after the school received the PID, the 
father received a letter from a lawyer stating that the mother was returning to the Family Court to 
pursue sole custody of the children. In her affidavit she stated that she had been informed that the 
father was taking legal action against her. I have also received reassurance from the CEO of 
Families SA that no such information was passed on to the mother. 

 I have made a request to the school for documents to show that the father consistently 
pays the school canteen so that his children are guaranteed a decent lunch, and also to show the 
number of times that the children have remained in after-school care for extended periods. This is a 
matter of significant interest, because the mother does not work. I received correspondence from 
DECS stating that the cost of pulling these documents would be over $700 when, in actual fact, 
these documents would be in the school files, or at least should be. 

 Since PID, the school principal has refused to speak with the father or provide him with the 
documents needed to prove that his children regularly access the canteen at school because they 
are hungry. Based on information that I have, the school principal has also refused to meet with the 
father at all and has restricted his access to the school counsellor. Until this goes to court, the 
parents have a shared-care arrangement and the father pays for all the expenses of his children 
attending that school. Under the care and custody agreement, he has equal rights with the mother. 
My questions are: 
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 1. Will the minister investigate this as a matter of urgency and take whatever action is 
needed to ensure that the father is provided with the documents to which he is legally entitled? 

 2. What is the education department’s policy where a school counsellor has concerns 
over child abuse and neglect issues, and what support do counsellors receive to ensure that their 
reporting is acknowledged and acted on? 

 3. Under what policy and by what authority is the principal of the school acting when 
refusing to meet with or even speak with the father, and restricting his access to the school 
counsellor once the public interest disclosure statement had been received by the school? 

 4. Given that the guidelines for disclosure and follow-up are very clear, under the 
Whistleblowers Protection Act, will the minister instruct the principal to comply with the law as it is 
written? 

 The Hon. G.E. GAGO (Minister for State/Local Government Relations, Minister for the 
Status of Women, Minister for Consumer Affairs, Minister for Government Enterprises, 
Minister Assisting the Minister for Transport, Infrastructure and Energy) (15:04):  I thank the 
member for her questions and will refer them to the Minister for Education in another place and 
bring back a response. 

LOCAL GOVERNMENT CONTRACTS 

 The Hon. R.I. LUCAS (15:05):  I seek leave to make a brief explanation prior to asking the 
Minister for Local Government Relations a question about local government contracts. 

 Leave granted. 

 The Hon. R.I. LUCAS:  In the last sitting week I asked a series of questions of the Leader 
of the Government on probity guidelines the government had applied during major contract 
negotiations, such as the now $1.4 billion desalination project. To summarise the leader's 
responses, he made clear that in his view he believed that strict probity guidelines applied to all 
cabinet ministers of the Rann government and to other officers as well. In part, he described the 
protocols outlined by the Crown Solicitor to him and to all cabinet ministers, which requires, in part: 

 Protocols are that no minister or ministerial staff should meet with any potential bidder or adviser to a 
bidder in connection with any PPP-related issue, nor discuss a PPP project directly or indirectly with any bidder or 
adviser to a bidder. 

He then went on to outline some exceptions in relation to fact finding processes if a minister was 
going on a fact finding mission or, if a minister was approached in a public place, how that minister 
should handle that situation. The leader also indicated that the guidelines he was referring to in the 
PPP projects also related to major government contracts such as the desalination project. 

 On 22 September this year, Premier Rann himself announced that cabinet had approved 
three successful short listed bidders for the desalination project. One of those companies was 
named Addwater, and it comprises two companies—Veolia Water and John Holland. I am advised 
that on 29 August this year—about one month prior to cabinet's decision—minister Gago attended, 
as the featured guest, a major fundraising lunch organised by Labor's fundraising arm, South 
Australian Progressive Business, which charged attendees $1,500 per person and raised a 
significant amount of money for the Labor Party for the next election. The host of that particular 
function was a company associated with Veolia Water, one of the successful short listed bidders for 
the desalination project. My questions are as follows: 

 1. Does the minister accept that it raises the perception of unfairness to other bidding 
companies for her to be using a company associated with a bidding company to raise large sums 
of money for the Labor Party during a bidding process for a $1.4 billion contract? 

 2. Does the minister accept that her actions constitute a breach of the probity 
guidelines required of her as a Labor minister, and as outlined by the Leader of the Government 
two weeks ago and, if not, why not? 

 The Hon. G.E. GAGO (Minister for State/Local Government Relations, Minister for the 
Status of Women, Minister for Consumer Affairs, Minister for Government Enterprises, 
Minister Assisting the Minister for Transport, Infrastructure and Energy) (15:08):  I would not 
even recall who attended that function and, certainly in terms of the probity guidelines, I have not 
discussed with any partner, potential partner or bidder, either directly or indirectly, matters relating 
to that development. The answer to the question is that I am not in breach of those guidelines; I 
adhere to them most strictly, and clearly there has not been any breach. 
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LOCAL GOVERNMENT CONTRACTS 

 The Hon. R.I. LUCAS (15:09):  By way of supplementary question, is it true that the 
minister concealed her actions from the Crown Solicitor and the probity auditor for this contract 
and, if so, why? 

 The PRESIDENT: That has nothing to do with the original answer—there was nothing 
mentioned about the auditor. 

CHILD RESTRAINT LAWS 

 The Hon. B.V. FINNIGAN (15:09):  I seek leave to make a brief explanation before asking 
the Minister for Road Safety a question regarding the recently announced child restraint laws. 

 Leave granted. 

 The Hon. B.V. FINNIGAN:  I understand that nearly 60 children under 12 years of age are 
either killed or seriously injured in crashes on South Australian roads every year, and more than a 
third of those casualties are just seven years old or younger. Will the Minister for Road Safety 
explain how the state government is strengthening its commitment to ensure that our children are 
properly restrained while travelling on the state's roads? 

 The Hon. CARMEL ZOLLO (Minister for Correctional Services, Minister for Road 
Safety, Minister for Gambling, Minister Assisting the Minister for Multicultural Affairs) 
(15:10):  I thank the honourable member for his important question. The statistics the honourable 
member has just mentioned are really a stark reminder of just how vulnerable children are, and it is 
extremely alarming that around a quarter of the number of children seriously injured in South 
Australia are not wearing a child restraint at the time of the crash. The honourable member 
mentioned that 60 children under 12 years of age in South Australia are either killed or seriously 
injured in crashes: I think, if my memory serves me correctly, Australia-wide it is 500 children. 

 The Rann government has acted on its promise to further strengthen its commitment to 
road safety by adopting new nationally approved changes for the use of child restraints in motor 
vehicles. The new laws will reduce the risk of injury caused by the use of unsuitable restraints for a 
child's size. I think it is worth placing on record how the new laws will require children to be 
restrained, as follows: 

 up to the age of six months to be restrained in a rear-facing child restraint (for example, an 
infant capsule, as we would all know it); 

 from six months until the age of four years to be restrained in either a rear or forward-facing 
child restraint; 

 from four years until the age of seven years to be restrained in either a forward-facing child 
restraint or booster seat restrained by a correctly adjusted and fastened seatbelt or child 
safety harness. 

As well—and I think this is important—children aged between four and seven years will not be 
permitted to sit in the front seat unless all other seat positions are already occupied by children 
under seven years. Children up to four years must be restrained in the rear of the vehicle where the 
vehicle has two or more rows of seats. 

 Importantly, because not all babies and children are the same, provision will be included in 
the new laws to ensure that a child is not required to use a restraint unsuitable for their size and 
weight. For example, a child who is too tall or too heavy for the restraint must use a restraint for the 
next age category. The laws will also provide parents and carers with the advice and clarification 
they need about what type of restraint provides the best safety benefit for their children. 

 I take this opportunity to remind parents that purchasing the correct restraint for their child 
really is an investment in their child's safety, because nothing else offers the same level of crash 
protection for babies and young children as a properly fitted child restraint. 

 The new laws will come into effect in the second half of next year to allow parents and 
carers sufficient time to purchase the restraints and to make the necessary modifications to their 
vehicles. This is an issue on which a lot of work has been undertaken. South Australia is taking the 
lead, and I acknowledge the support of the RAA in particular. It worked with the government to 
ensure that all the necessary information is available. In particular, a good question and answer 
site is available on both the RAA and government websites. 
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 The government has deliberately allowed a long period between announcing the changes 
and introducing this very important law, and I urge all parents and guardians to heed this early 
warning and make the necessary purchases and adjustments to ensure their cars and restraints 
are suitable. I know that hire schemes are available for those parents who would find it financially 
difficult and, again, a good lead time has been allowed to ensure that parents can explore what 
option is best for them. Complacency and ignorance will not be an excuse for not complying. 
Children are very vulnerable, and it is important that we are responsible. 

CHILD RESTRAINT LAWS 

 The Hon. D.G.E. HOOD (15:14):  I have a supplementary question, Mr President. In the 
case where a vehicle has no back seat—that is, a two-seater car, for example, such as a sports 
car—will a motorist be committing an offence by having— 

 An honourable member interjecting: 

 The Hon. D.G.E. HOOD:  Or a ute, for example, is the interjection. Will the motorist be 
committing an offence in that case if the child is in the left-hand seat? 

 The Hon. CARMEL ZOLLO (Minister for Correctional Services, Minister for Road 
Safety, Minister for Gambling, Minister Assisting the Minister for Multicultural Affairs) 
(15:14):  I can advise the honourable member that that will not be the case if the family only has a 
ute, as is the case with some farming families. I understand that it will be okay for the seat to be 
anchored in the front seat. 

CHILD RESTRAINT LAWS 

 The Hon. M. PARNELL (15:15):  I also have a supplementary question. Has the 
government considered the implications of these measures for parents who try to reduce their 
motor vehicle use by sharing kindergarten and school drop-off duties, and is there any scope for 
flexibility to be shown where children are travelling in cars other than those of their regular parent 
or guardian? 

 The Hon. CARMEL ZOLLO (Minister for Correctional Services, Minister for Road 
Safety, Minister for Gambling, Minister Assisting the Minister for Multicultural Affairs) 
(15:15):  I always acknowledge the Hon. Mark Parnell's, I guess, passion to see environmental 
improvements in our society. However, I would have to say that, when it comes to children, who 
are a vulnerable group of road users or passengers, their safety overrides the fact that we cannot 
provide exemptions for vehicles not to have the correct capsule, booster or safety harness. 

 I appreciate that this is an issue that can affect parents and, hence, the lead-up time, as I 
have mentioned, and the fact that one can hire a particular booster or capsule that might be 
available for the size of one's child. I appreciate what the honourable member has said, but I can 
inform him that, as a grandparent, we now have a seat anchored in the back of our car. Prior to that 
we were not able to transport our granddaughter, because we appreciated that her safety was 
more important than our really wanting her to travel in our car without a proper restraint. 

CHILD RESTRAINT LAWS 

 The Hon. M. PARNELL (15:16):  I have a further supplementary question. I note that taxis 
are exempt. Cannot the same latitude be provided to car sharing arrangements as is currently 
provided to taxis? 

 The Hon. CARMEL ZOLLO (Minister for Correctional Services, Minister for Road 
Safety, Minister for Gambling, Minister Assisting the Minister for Multicultural Affairs) 
(15:17):  In all these things, of course, enforcement is also very important—not that we have in any 
way put up the expiation fines or the demerit points for the changes that were announced earlier 
this year in relation to passenger responsibility. Bus drivers will continue to be exempt from 
ensuring that passengers under 16 years of age are restrained (under the national road rules). Taxi 
drivers also will be exempt. The driver of a taxi will be exempt from the new provisions if no suitable 
approved child restraint is available and, if the vehicle has two or more rows of seats, the 
passenger is not in the front row seat. Taxi drivers will continue to be responsible for passengers 
between the ages of seven and 16. 

CHILD RESTRAINT LAWS 

 The Hon. SANDRA KANCK (15:18):  What public consultation did the minister undertake 
in preparing these regulations? 



Page 780 LEGISLATIVE COUNCIL Tuesday 25 November 2008 

 The Hon. CARMEL ZOLLO (Minister for Correctional Services, Minister for Road 
Safety, Minister for Gambling, Minister Assisting the Minister for Multicultural Affairs) 
(15:18):  These regulations fall under the Australian Road Rules. There has been a very long 
period of consultation amongst all states. As I said, South Australia has taken the lead, with the 
RAA, in particular (and, again, I acknowledge its support). The Australian Road Rules Maintenance 
Group is representative of all states, and feedback is provided to those people who are making 
decisions for them to pass on to the Australian Transport Council, and then there is a vote by the 
Australian Transport Council ministerial council. The minister representing our state is the 
Hon. Patrick Conlon. So, the changes to our Australian Road Rules are agreed at national level 
and South Australia, as I said, provided some consultation. 

COPPER COAST DISTRICT COUNCIL 

 The Hon. SANDRA KANCK (15:19):  I seek leave to make an explanation before asking 
the Minister for State/Local Government Relations questions about the District Council of the 
Copper Coast. 

 Leave granted. 

 The Hon. SANDRA KANCK:  The minister has required that the Office for State/Local 
Government Relations conduct a preliminary inquiry into the process used by the District Council of 
the Copper Coast in regard to the sale of council land at Wallaroo. This includes an independent 
due diligence and governance audit of council processes. However, I have heard suggestions that 
this inquiry is not being prosecuted with any vigour by her department, and I am certainly aware 
that it is not being taken seriously by the council. For example, the council has been denying 
residents access to meeting agendas and, instead, using workshops as de facto council meetings. 
These workshops are not required to be open to the public under the Local Government Act, even 
though the agenda items are identical to those that would occur normally in a council meeting. My 
questions are: 

 1. Is the minister aware that the firm Wallmans, which was appointed to conduct an 
independent audit of council, has also provided training to councillors on their obligations under the 
council's code of conduct? 

 2. Does the minister consider that Wallmans will not be seen by the community to be 
independent because it will be able to audit payments to its firm from council for other services? 

 3. Is the minister aware that the council continues to breach the Local Government 
Act, despite the fact that it is the subject of an inquiry? 

 4. Is the minister aware that some bureaucrats are under the impression that her 
inquiry is adopting a go-slow approach on the basis that 'Sandra Kanck won't be there much longer 
to push this issue'? 

 5. Will the minister confirm that her department is not adopting a go-slow approach to 
this inquiry? 

 The Hon. G.E. GAGO (Minister for State/Local Government Relations, Minister for the 
Status of Women, Minister for Consumer Affairs, Minister for Government Enterprises, 
Minister Assisting the Minister for Transport, Infrastructure and Energy) (15:21):  I certainly 
will not thank the honourable member for that question. The question is outrageous. 

 The Hon. P. Holloway interjecting: 

 The Hon. G.E. GAGO:  Yes; the Sandra Kanck promotional question. It is outrageous and 
I take exception to it. The Office for State/Local Government Relations has put an enormous 
amount of work into this matter. It has taken the complaints very seriously. We have put 
considerable resources into the inquiry into these matters and we are progressing them. I take 
exception to the accusation of a go-slow approach. The council has used Wallmans lawyers. They 
are to conduct an independent audit. They are independent in terms of the job they have done 
there. They have considerable credentials. They are well qualified to provide the service. I can 
assure all members that they have completed their audit, using all appropriate standards under no 
undue influence, other than their own legal obligations. I understand that they have completed the 
audit and I am awaiting the report. I will consider that report and take further advice in relation to 
the report and then take appropriate action—as any responsible minister would do. 

 In terms of the actions my office has taken in relation to the complaints we have received, I 
have had officers visit there on occasion to meet with the mayor and various officers. We are about 
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to conduct a workshop—I do not have the exact date—to help to improve community consultation 
awareness and what is considered reasonable practice in terms of comprehensive community 
consultation. We have already completed the audit. The workshop is on the eve of being 
conducted. In terms of our office, due process has to be done. I have put on record in this council 
on a number of occasions that, before I would proceed to use my powers to formally investigate a 
complaint, I would make some preliminary inquiries to ascertain whether or not a full investigation 
is required. 

 That is a responsible use of taxpayers' money. Lots of complaints are made but not all of 
them require a full-blown investigation. So, I have done that. The office has required certain 
information from the council. The council has been very cooperative and taken the matter very 
seriously; so, certainly, I challenge the honourable member in terms of the council not being 
serious in its response. It has been. It responded to my office in a very timely and respectful way. It 
has been very obliging in terms of the depth and breadth of information it has provided to us. 

 As I put on record before, we then considered that information and I have received advice 
in relation to that information. We have since determined that further information is required. I 
therefore had a crown solicitor's investigator go there to obtain the rest of that information. I will 
double check but, to the best of my knowledge, I believe that that second round has occurred. That 
information is now back in my office and being looked at by crown solicitors. I have not yet received 
any further advice as to whether the information received to date would constitute a good reason to 
proceed with the formal investigation. 

 The Hon. Sandra Kanck has always prided herself on due process and looking after 
people's rights. I find it astounding, because I have reported in this parliament regularly on this 
matter in terms of ministerial statements, as well as answering questions. We have briefed the 
Hon. Sandra Kanck and made officers available to her to answer any questions she has in relation 
to this, and we have given her progress reports. I am simply outraged that she would expect me 
not to follow due process before making a decision to go to a full-blown investigation. 

COPPER COAST DISTRICT COUNCIL 

 The Hon. SANDRA KANCK (15:27):  As a supplementary question, has the inquiry 
conducted by the minister's office involved consultations with residents of the Copper Coast or only 
with council members and staff? 

 The Hon. G.E. GAGO (Minister for State/Local Government Relations, Minister for the 
Status of Women, Minister for Consumer Affairs, Minister for Government Enterprises, 
Minister Assisting the Minister for Transport, Infrastructure and Energy) (15:28):  My 
understanding is that the powers of my office relate only to local government, and that is where we 
extend our authority to. There is a paper and an electronic trail for all communications and 
transactions that transpire. These are very experienced officers. Our crown solicitors are also very 
experienced, and they know the sort of information they need to demonstrate that due process is 
adhered to in terms of the land sale and the expressions of interest that went out in respect of this 
land sale. 

 They would require the local council to demonstrate that it has adhered to all the proper 
processes undertaken. As I said, we are able to use only the powers that we have before us. The 
honourable member and citizens are able to request that, for instance, the Ombudsman investigate 
this matter. That process is available to ordinary citizens. I am not too sure whether the 
Hon. Sandra Kanck has written to the Ombudsman and requested this. So, those processes are 
also available to the general public. If any members of the public believe that the matter is not 
being dealt with appropriately, I invite them to avail themselves of those sorts of avenues. 

 The Hon. P. Holloway interjecting: 

 The Hon. G.E. GAGO:  That is exactly right. For goodness sake, the last time I looked, in 
this country we are considered innocent until proven guilty. Clearly, we need to protect the public, 
but not at the expense of not allowing local councillors due process. After all, local councillors are 
mostly members of the local community; most of them undertake the vast majority of their work on 
a volunteer basis; they contribute an enormous amount to the community; and they undertake 
significant responsibilities in relation to the carriage of those responsibilities. 

 So, those councillors are entitled to due process, and they are entitled to have matters 
investigated thoroughly before the state government expends enormous resources and taxpayers' 
money on undertaking formal and extensive investigations. We are not afraid of doing that if it is 
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necessary, but I believe that a proper and responsible minister would make sure that they had the 
appropriate level of concern and evidence before them before they launch into these expensive 
investigations. 

STATUTES AMENDMENT (BETTING OPERATIONS) BILL 

 Adjourned debate on second reading. 

 (Continued from 13 November 2008. Page 742.) 

 The Hon. T.J. STEPHENS (15:33):  I rise to indicate, not without some concern, Liberal 
Party support for this bill. At the outset, I indicate that, whilst the Liberal Party has been kept in the 
loop with regard to what has been happening with this legislation, we are particularly disappointed 
that state Labor Party racing ministers did not get together to sort out some of these issues before 
the New South Wales state parliament introduced legislation that has thrown the industry in 
Australia into turmoil. 

 All of a sudden, we are being asked to support legislation that will, in fact, be retrospective, 
and that is hardly a position the Liberal Party would want to support under almost any 
circumstances. Having said that, we understand the parlous situation of the industry in this state. I 
indicate that we are very well aware of how far behind the eight ball we are in this state compared 
with the rest of Australia with regard to prize money, certainly in relation to horse-racing. 

 In relation to a recent Saturday race meeting, South Australia's total prize money was 
$213,000. In Victoria, given that it was the spring carnival and they had two group 2 races, their 
total prize money was $1.32 million; New South Wales, $560,000; Queensland, $405,000; and in 
Western Australia, they raced for $900,000 on the Saturday. So, we are hardly in a position to 
disadvantage the industry in this state at all. 

 From the outset, I must say how grateful we are to minister Zollo for organising some 
crown law advice for us which we had some interest in. We were pleased to have that cooperation. 
We have raised concerns and, while we could hardly say that we look into a crystal ball on this 
side, I want it on the record that we can see serious challenges coming to this legislation, from, in 
particular, the Northern Territory corporate bookmakers who really have been the target of this 
legislation from New South Wales. It annoys me that a lot more consultation and consideration 
could not have been given to the other states and the effects on the other states. 

 I have had circulated to me an amendment that has been proposed by the Hon. Robert 
Brokenshire and, whilst from the outset it looks as if that amendment down the track could have 
some merit, it is a fair concern to us on this side that the industry in particular is desperately keen 
to have this legislation passed. Without the opposition consulting all stakeholders with regard to the 
amendment that the Hon. Robert Brokenshire proposes, it is very difficult for us on this side at this 
point to be able to support it. That is not to say that we could not perhaps revisit it possibly next 
year, given proper procedures and a reasonable amount of time. 

 I suspect that we are going to have to revisit this legislation down the track in any case. We 
will watch with great interest to see some of the challenges that we think will probably come. We on 
this side of the council will do everything we can to support the racing industry and, because of 
that, we obviously support a reasonably speedy passage of the bill. 

 The Hon. R.L. BROKENSHIRE (15:37):  I rise to support the second reading of this bill. I 
say from the outset that I will have some more to say at the committee stage, but my general 
comment is that Family First supports the bill and, furthermore, wants to assist the government in 
taking a tough stand against potential corruption in the betting industry. That is the point of our 
amendment, which I will discuss during the committee stage. 

 The government was placed in a difficult position by the High Court decision outlawing the 
Western Australian effort to ban the operations of Betfair in its jurisdiction. Most members would be 
familiar with Betfair thanks, in part, to the advocacy of a former member of the council, Nick 
Xenophon, now Senator Xenophon, with his bill on betting on losing. 

 Before I was sworn in to this chamber, Family First had been concerned about the time it 
was taking for the government to respond to this issue. It is good to see a response now and I, for 
one, will not be critical of the government because this bill and the briefing we have received make 
it apparent that some of the best constitutional legal minds were required to think up a strategy to 
deal with the problem that the High Court has come up with. 
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 The government might still need those best constitutional legal minds if, when it is passed, 
the legislation is criticised. Any move that seeks to tighten regulation and reduce the betting 
opportunities in South Australia is welcomed by Family First. This bill will have the effect, compared 
to the practical situation—or should I call it the regulatory vacuum created by the High Court—that 
we have now in particular in relation to internet and mobile betting. 

 Betting on losing and other contingencies that open racing and other sports to corruption is 
a huge concern to Family First, not only because these are new betting opportunities but also 
because they create a very real risk of corruption within sports. I will say more on that during 
committee but, for this move, the government is to be congratulated. 

 Before concluding my contribution to the debate for the moment, I refer to clause 7 of the 
bill. Codes of practice may include, we are told, measures on problem gambling that require 
accounts to be kept and managed by punters in a way that limits the amount they can spend in a 
given time period—self barring, if you like—and also requiring account statements to be provided at 
regular intervals. Of course, this is a code of practice and, therefore, not mandatory. Furthermore, 
the wording is 'may' not 'must'—so, there are some weaknesses there. 

 However, we want to encourage the government by saying that Family First welcomes 
these moves on problem gambling and looks forward to the government implementing these 
measures as a bare minimum standard in the field of other gambling—in particular, poker 
machines. These sorts of initiatives have been resisted by the government for some time, and I 
hope that this bill represents a watershed moment whereby the government accepts the 
effectiveness of these methods to reduce the incidence of problem gambling and will put them 
forward in all other spheres of gaming; in particular, as I say, in relation to the plague of poker 
machines. With those comments, and a vote of support, I can conclude Family First's second 
reading contribution to the debate. 

 The Hon. R.I. LUCAS (15:40):  I rise to speak to the second reading. At the outset, having 
listened to the contribution from the Hon. Mr Brokenshire, I think it is the perfect example of why we 
should not be rushing legislation through the parliament. If the Hon. Mr Brokenshire's 
understanding of this bill and the reasons why he is supporting it are accurate, then my 
understanding of the bill (and other people's understanding of the bill) is inaccurate. I will explain 
that later on in my contribution. 

 As I said, I am surprised that the Hon. Mr Brokenshire and his party are supporting this 
legislation on the grounds that they see it as a further restriction and prohibition when tackling the 
issue of problem gambling. Let us explore with the minister in committee what this bill actually 
does—and I must say that the time to go through this measure has been relatively limited. This is 
the state government throwing its hands in the air at its previous policy position (which was similar 
to the Hon. Mr Brokenshire's) and basically saying, 'We can't do much about it because of the 
Western Australian High Court decision, and the best thing we can do now is to try to regulate the 
industry and make sure that there is an even flow of money between jurisdictions.' 

 That is the reason why my colleague, arguing fervently on behalf of the racing industry, is 
strongly supporting this particular legislation on behalf of the Liberal party—that is, it sees that, 
potentially, the racing industry in South Australia is losing out on some of these gambling dollars 
and it wants some of the gambling dollars to come back to South Australia. As I said, I stand to be 
corrected on this matter, and that is why we need to explore it in greater detail with the minister and 
her advisers in the committee stage. 

 I do not see anything here that is consistent with a view about cracking down on problem 
gambling; I certainly do not see anything in here about cracking down on Betfair. The 
Hon. Mr Brokenshire was speaking eloquently about the evils of Betfair and betting exchanges, but 
my understanding is that this actually regulates and allows Betfair and betting exchanges to 
operate; all they are worried about is how much money they get out of it coming back into the 
industry. As I said, I will return to that in a moment when I talk about this government's position on 
these issues. 

 I come to this debate from a different perspective to that of the Hon. Mr Brokenshire, 
obviously, and the Hon. Mr Xenophon and others previously. In relation to Betfair, whilst we have 
not had to vote on it, frankly, I have been sympathetic to the notion of another gambling option 
being available for those people who want to take a punt. That was not a position being adopted by 
the Hon. Mr Xenophon, Family First and, indeed, the state Labor government—and, also, I might 
say, the racing industry in recent years. 
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 One of the reasons for this particular legislation is the popularity, as my colleague the 
Hon. Mr Stephens referred to, of the views of the Northern Territory bookmakers. The reality is that 
there is an increasing number of people—not all outside this chamber, I might say; there are some 
in the parliament and there are members of staff—who have accounts with the Northern Territory 
corporate bookmakers. 

 The reason is, first, convenience, and also the fact that, in their view, they get better odds 
on a variety of bets they can get. One of the reasons for that is—and other gambling operators will 
confirm this—that they do not pay the same level of fees, taxes and charges. There is an 
increasing group in the community and in this Parliament House as well (we are not atypical) who 
have been attracted to the notion of the betting options being provided by providers interstate, to 
the degree that a number of people that I know both in Parliament House—staff and members—
and outside the parliament maintain betting accounts which even five or 10 years ago they would 
not have contemplated. 

 We ought not underestimate the increasing popularity of some of the betting options being 
provided by betting providers outside the state. It is not just the odds, because other things include 
the intriguing nature or attractiveness of some of the bets that are allowed by interstate gambling 
promoters. It is not just a straight bet on winning a horse race or a straight bet on who might win a 
particular Grand Prix car race; it is a whole variety of betting options in relation to who will kick the 
most goals in football, who will win the toss, who will score the first goal, who will hit a run off the 
next ball, how many runs will be scored in an over or— 

 The Hon. J.M. Gazzola:  Who wins an election. 

 The Hon. R.I. LUCAS:  Yes—who wins an election. In recent times there would be 
prohibitive odds on your party, Mr Gazzola, as opposed to ours—I am talking historically. There are 
a variety of options that attract those people who want to gamble. Whilst the racing industry is 
important, we should not underestimate the fact that there is a variety of other interests in all of this 
that have an interest in betting regulation and the sorts of odds one might be able to get.  

 I come back to my first point: the problem with rushing legislation through the council. I 
assume notice was given of this matter in the last sitting week, but the first I registered that there 
was something on was some time around the middle of last week when my colleague, the Hon. Mr 
Stephens, indicated that the legislation was in the chamber and, further, that the government 
wanted to jam it through this week, supported by the racing industry and others. 

 One of the dilemmas is that the first debate we are having is today. The House of 
Assembly is claiming that it wants it passed today for tomorrow: whether that is possible or not I am 
not sure. My party has indicated its willingness to try to ensure the passage of the legislation 
through both houses by the end of the week, which formally takes us to Thursday. However, one of 
the dilemmas with that sort of shortened time frame is that you have no opportunity, particularly 
when you do not have carriage of a bill, to look at the consultation and take advice on the 
implications of the legislation. The Hon. Mr Brokenshire has questions—maybe even more after I 
have spoken—and has an amendment. I flag that there are a number of issues, and the only way 
we will be able to explore them now is in committee. 

 I return to some of the comments of the Hon. Mr Brokenshire on whether this legislation 
does what he says it does or whether it is something different. I return to the position of the state 
government, and I want to refer to a press release issued by the Hon. Michael Wright, the Minister 
for Recreation, Sport and Racing, on 22 November 2005. The Hon. Mr Brokenshire and the 
Hon. Mr Xenophon before him, and others, would have been delighted at this particular press 
release, because it says: 

 'Betfair not fair at all'—South Australia's Minister for Racing, Michael Wright, has supplied the Australian 
Racing Board with a copy of his draft legislative amendments aimed at blocking the controversial Betfair exchange's 
ability to take wagers from South Australian punters. 

So, the Hon. Mr Wright was heading straight down the path of the Hon. Mr Brokenshire—at least 
back in 2005, anyway. He had legislation under his arms and was going to block Betfair. In the 
press release he states: 

 British-based Betfair allows punters to back horses to both win and lose...'Letting punters back a horse to 
lose is un-Australian and it will only bring the horse-racing industry into disrepute', says minister Wright. 

I am sure the Hon. Mr Brokenshire will be delighted at that previous statement by minister Wright in 
2005. 
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 The Hon. R.L. Brokenshire:  I could have written the press release for him. 

 The Hon. R.I. LUCAS:  You could have written it for him; I am sure you could have. I will 
not read all the press release, but it states further: 

 Betfair, and any other betting exchange, has the potential to cause irreparable damage to the racing 
industry. Our concerns range from probity issues to the potential for criminal activity— 

 The Hon. R.L. Brokenshire:  Yes. 

 The Hon. R.I. LUCAS:  The Hon. Mr Brokenshire is still nodding, so he is still with the 
Hon. Mr Wright (at least, three years ago). The press release continues: 

 Potential problem gambling issues and diminished financial returns to both the racing industry and to 
government are also, in my view, unwanted by-products of betting exchange activity. We will take every possible 
step to severely curtail the operation and impact of exchanges on the South Australian racing industry. 

As I said, the press release says 'Betfair not fair at all'. There are many other statements from 
minister Wright and representatives of the government in and around that time indicating that they 
were not going to have a bar of Betfair, and the racing industry I think at that particular time 
probably had the same view. So, in summary, the government was saying it is un-Australian; it 
would bring the racing industry into disrepute; it would cause irreparable damage; there are probity 
problems; and there is the potential for criminal activity. It does not sound very nice. 

 Subsequent to that, the Western Australian court case decision was handed down. Again, 
to summarise a very long story, a Western Australian government sought to do much the same 
things as the South Australian government was talking about but it was ruled unsuccessful by the 
High Court under section 92 on the ground of freedom of trade between the states. 

 That was some time ago now: I think that court decision was at least a couple of years ago. 
We now have this government legislation. One of the questions that I put to the minister is: given 
that there has been this court case, I assume that the South Australian government's views and the 
minister's views remain the same—that is, Betfair and betting exchanges are un-Australian, there is 
the potential for criminal activity and probity issues, and they have the potential to cause 
irreparable damage to the racing industry. Clearly, what we will be seeking from the minister is 
information about what the government is doing to ensure that none of these things that minister 
Wright was publicly warning of back in 2005 will occur as a result of this legislation, in essence, 
legislatively sanctioning the operation of betting exchanges in South Australia. 

 I hasten to say that I was sympathetic to Betfair right from the word 'go'. I did not have a 
problem, Mr President. Minister Wright, and many on your side of politics, thought it was un-
Australian and all those sorts of things but, as long as there was transparency and an ability to 
ensure that if there was corruption it was identified, rooted out and action taken, I did not have a 
problem with the notion of Betfair. So, it is important that my bias, or perspective on this, is placed 
on the public record at this stage. 

 On my understanding, therefore, what we now have is the government reacting to the High 
Court decision, doing a 180-degree backflip on all these things in relation to Betfair and, in 
essence, saying, 'Okay, we can't do anything about it. We will now regulate and make sure that we 
get our fair share of the dollars in South Australia.' 

 I do not disagree with the notion of getting our fair share of the dollars in South Australia 
from gambling activity. However, the point I come back to is aptly highlighted by the 
Hon. Mr Brokenshire's contribution. He has read this bill and has done a lot of work on it and is 
moving an amendment, and he has a completely different understanding about what the 
government is doing with respect to this legislation. I think that under clause 1 during the committee 
stage of the debate we need to hear from the minister (she can briefly respond, obviously, at the 
end of the second reading) as to exactly who is right in relation to what this legislation is seeking to 
do. 

 The other point I should make is that I had the unfortunate—I should not say that, because 
all service on Legislative Council select committees is a privilege and a benefit. However, I spent 
many years with the Hon. Mr Redford and the Hon. Mr Xenophon on a select committee trying to 
ban internet gambling. Whilst I am sure they have some wonderful attributes, which I am sure they 
are prepared to share with their colleagues and others who are prepared to listen, in my humble 
view their attitude to the potential to ban internet gambling was, if I can understate my response, 
naive. 
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 They established a select committee, which sat for a number of years, and its purpose was 
to ban internet gambling. Their view was that we could put up the barriers in South Australia and 
stop those members and other staff members around here (or anyone else) who might like to have 
a punt from getting on their telephone and taking a shade of odds with a Northern Territory 
bookmaker and having a bet. They also believed that we could stop people in South Australia from 
having a bet on overseas gambling providers. 

 Some of us at that time were struggling to mount an argument (which is now, as I 
understand it, this government's position) that, in essence, we ain't King Canute in relation to 
internet gambling. Whatever you think you can do, the reality is that, in the privacy of your own 
home, your own car or your own office, you can do what you like in relation to taking a punt on any 
number of gambling sites or gambling providers. This now, as I understand it, is the government's 
endeavour to, in part, accept that reality but also to try to ensure that we in South Australia receive 
a fair share of the gambling dollars for our racing industry. 

 One of the questions that springs from that (and I put the question to the minister) is that 
my colleague the Hon. Mr Stephens gave me a copy of a letter from the Director-General of the 
Department of Racing, Gaming and Liquor in Western Australia in relation to the Western 
Australian legislation (I think that is a fair description). The letter states: 

 Betting operators located overseas will be required to apply to the Gaming and Wagering Commission for 
approval. 

How I read that sentence in the letter is that the Western Australian legislation is seeking to 
regulate and provide approvals for betting operators located overseas; not only interstate in the 
Northern Territory but also overseas. 

 As I said, I have not had time to go through the government legislation in inordinate detail. 
There is certainly nothing in relation to overseas gambling providers in the second reading 
explanation that I could see or on my quick reading of the legislation, which seems to mirror the 
Western Australian legislation. 

 My question to the minister is: is that correct and is our legislation therefore different from 
legislation that exists in other states? I understood from my briefings on this bill that one of the 
arguments is that similar legislation has been passed in New South Wales, Queensland and 
Western Australia, and a number of other states and jurisdictions, and South Australia is really just 
following similar legislation that has been passed elsewhere. Is our legislation today different in 
significant aspects from the legislation that applies in other jurisdictions? I instanced the overseas 
gambling provider as one example, but are there other areas where there are significant 
differences in terms of our legislation compared with others? 

 If the Western Australia legislation is seeking to outlaw or regulate overseas betting 
providers, how do we actually achieve that? How do we achieve regulation of gambling providers in 
Vanuatu who provide betting options on Australian racing or sporting products? If there are people 
in South Australia or Australia who punt on those particular sites, how do we propose to prevent 
that? Again, I put that question to the minister. It is an issue we will explore in the committee stage 
of the legislation, as well. 

 There are a number of other issues that, as a result of a quick reading of the bill, are 
probably better pursued in detail during the committee stage, but I want to highlight one or two 
matters. It comes back to the issue which I have just highlighted. What degree of control will we 
have in South Australia in relation to the information supplied by Northern Territory providers, for 
example? I guess, preceding that question, do we know how many South Australians are currently 
registered with interstate betting providers? Do we have estimates of how much money is 
involved? In the Western Australia information that my colleague has given me there are estimates 
of the amount of dollars that Western Australians punt on interstate racing products, and vice 
versa, in terms of the flow of money with the legislation. I am seeking from the minister some detail 
about what the government's knowledge is, and will be, of the use of these particular interstate 
betting providers. 

 I think the other questions I have are probably better pursued in committee. I am not sure 
what the government's intention is in relation to this bill. Certainly, I know my party has given a 
commitment to pass the legislation through both houses of parliament by the end of this week. If 
the bill is to proceed through the council today, then I seek responses to the questions I have 
already put to the minister. If we do not get those responses by the end of the second reading—
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which I imagine would be difficult if the minister is going to respond now—we will need some time 
in the committee stage to pursue those issues. 

 The Hon. CARMEL ZOLLO (Minister for Correctional Services, Minister for Road 
Safety, Minister for Gambling, Minister Assisting the Minister for Multicultural Affairs) 
(16:04):  I thank members for their contributions and expressions of support. I place on record the 
government's appreciation of the willingness of all members to debate the legislation in an 
expeditious manner. I want to make a few closing remarks about the bill. 

 This bill gives strong tools to the South Australian racing industry to secure its future in an 
increasingly competitive and rapidly changing wagering market. This bill also establishes a 
consistent consumer protection framework that applies to both South Australian betting operators 
and interstate betting operators, thereby addressing the issues arising from the recent High Court 
decision. I hope that even those comments allay the fears of the Hon. Rob Lucas that this 
legislation is only about protecting earnings. It is not. It is also about consistent consumer 
protection, but I appreciate that I will need to provide some responses during committee. 

 I thank the members of the council, as I said, for their willingness to progress this bill as a 
priority. This is in recognition of the need of the South Australian racing industry for the tools that 
are offered in this bill. I note that this bill is supported by the three racing codes—Thoroughbred 
Racing SA, Harness Racing SA and Greyhound Racing SA—as well as the South Australian 
Bookmakers League and the SA TAB. I thank the industry for its willingness to work through the 
issues with such short notice for the benefit of the South Australian industry as a whole. 

 As noted in my second reading explanation, I would like to report back to the council on the 
work with SA TAB regarding its consent under the Approved Licensing Agreement. Consent would 
eliminate the possibility of SA TAB seeking compensation from the government for a diminution of 
the value of the SA TAB licensed business. Since I introduced the bill to the council, I have written 
to and met with representatives of SA TAB with a view to procuring their consent for this bill. 
Despite supporting this bill, SA TAB is not willing to provide consent. 

 Understandably, SA TAB wants to protect the rights it received under the Approved 
Licensing Agreement as part of its purchase. It is the government's view that the lack of consent 
represents a low risk. The reason for this assessment is that compensation is payable to SA TAB 
only if SA TAB could prove a causal connection between the event which triggers the claim and a 
diminution in value of SA TAB's business and licence. It is the government's view that, if SA TAB 
suffers any diminution in value of its business and licence, it is the result of the Betfair High Court 
decision. 

 If anything, the proposed amendments will even the playing field and lessen the impact on 
the High Court decision on the value of the SA TAB business and licence. The government does 
not support the payment of any compensation to SA TAB arising from this important legislation. 
While the government will continue to work cooperatively with SA TAB to arrive at an outcome that 
will not expose South Australian taxpayers to the risk of litigation, any claim for compensation 
made by SA TAB arising from this legislation will be vigorously defended by the government. As I 
mentioned, we will respond to any issues raised in committee. 

 In particular, I note that the Hon. Robert Brokenshire has tabled an amendment, which 
seeks to extend the concept of both contribution agreements and integrity agreements across to 
sports betting. These agreements need to be between an authority responsible for the conduct of 
sporting events and the betting operator. The purchase of integrity agreements is to ensure that 
there is a flow of information between the betting operator and the controlling authority to ensure 
that the event is conducted with integrity. The purpose of contribution agreements is to require 
betting operators to make a financial contribution to the running of the sport on which bets are 
taken or facilitated. 

 The amendment of the Hon. Robert Brokenshire as drafted requires the betting operator to 
enter into an integrity agreement with the Independent Gambling Authority. The problem with this 
concept is that the Independent Gambling Authority is not the body responsible for the conduct of 
sport in South Australia: it has no legislative mandate to control or regulate the conduct of sport in 
South Australia. 

 While the racing controlling authorities are clearly identified in legislation, the same is not 
true for sports-controlling authorities: a legislative scheme for the identification of sports-controlling 
authorities and dispute resolution is required. I understand that a similar model is in place in 
Victoria. 
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 The proposed amendment could be changed so that the integrity agreement was with the 
relevant sports-controlling authority rather than with the Independent Gambling Authority. Without a 
contribution agreement in place, this would cause a sports-controlling authority to incur the cost of 
handling inquiries from betting operators around Australia and perhaps beyond, without any source 
of revenue to cover the costs. Including contribution agreements has the potential to cause an 
event with the SA TAB under its approved licensing agreement. 

 Given these issues, it is the government's view that extending contribution and integrity 
agreements to sporting events conducted in South Australia would require wider consultation with 
sporting bodies to ensure that provisions presented to this parliament are appropriate. Given the 
urgent needs of the racing industry, the government has decided at this time not to include sporting 
events in the new contribution and integrity agreement provisions in this bill. However, I am happy 
to commit the government to further development of these ideas in 2009 and to subject that work to 
wider consultation with the South Australian sporting community. I clearly understand why the 
Hon. Robert Brokenshire has placed this amendment on file, but I also hope he appreciates that, 
given the urgency of this legislation, we are happy to commit to further developing his ideas in 
2009. 

 In the meantime, the Independent Gambling Authority, through its power to approve 
contingencies, will have regard to the standards of probity applying in relation to those particular 
contingencies. For the reasons I have just outlined, the government cannot at this time support the 
filed amendment. 

 Again, I thank the Hon. Terry Stephens, the Hon. Robert Brokenshire and the Hon. Robert 
Lucas for their contribution, and I also appreciate the indication of support by other members. I look 
forward to the committee stage of this bill. 

 Bill read a second time. 

 In committee. 

 Clause 1. 

 The Hon. R.I. LUCAS:  Given that the minister was unable to respond to the many 
questions I put in the second reading stage, I take the opportunity in clause 1 to pursue some of 
those questions. At the outset, I ask the minister what information the government has available to 
it in relation to the flow of revenue between the states. To that end, I quote from a press release of 
5 November this year from the Western Australian racing and gaming minister, Terry Waldron. It 
states: 

 Without this legislation, the Western Australian racing industry faces a product fee bill of at least $17 million 
per year for bets made by Western Australian punters on interstate races. Once this legislation is in place, Western 
Australia's three racing codes will be able to recoup around $14 million to $15 million from interstate wagering 
operators betting on Western Australian races. 

Can the minister provide the equivalent figures for the South Australian industry? 

 The Hon. CARMEL ZOLLO:  I advise that we do not currently have accurate information 
about the use by South Australians. The figures that were quoted by my colleague the then acting 
premier, Patrick Conlon, were in relation to Racing NSW, and I am happy to place them on the 
record. Racing NSW has already sent the first monthly account to SA TAB for $123,000 based on 
last year's thoroughbred racing turnover and future estimates. 

 That amount will increase to around $180,000 when the fees applied to wagers are placed 
on New South Wales harness and greyhound racing events. This means that South Australia's 
three racing codes face a combined bill of over $2 million per annum, and it was calculated that, if 
other jurisdictions adopt the New South Wales measure, this figure could exceed $9 million per 
annum. 

 The Hon. R.I. LUCAS:  How is it that it is possible for the Western Australian racing 
minister, in pursuing similar legislation in the Western Australian parliament, to provide members 
and observers with information on the flow of revenue between Western Australia and the other 
states while it is not possible for the South Australian government to share that same information 
with this parliament and the community? 

 The Hon. CARMEL ZOLLO:  I advise that the information from betting operators is, I 
understand, commercial-in-confidence, and we do not have ready access to it. What we do have is 
the expectation of the industry. The industry expects that this will result in a marginally revenue-
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positive outcome for South Australia: that is, the racing industry will receive more from wagering 
operators who wager on SA events than they will have to pay other jurisdictions for wagering on 
their product. We simply do not have that detailed information. 

 The Hon. R.I. LUCAS:  It is a pretty critical issue. The parliament is being asked to support 
the legislation quickly, and we are told that there is an expectation that there will be a net 
advantage to South Australia and the South Australian industry. As I said, in Western Australia they 
were able to provide definitive estimates. We are not being provided with that information here and, 
clearly, the minister does not have that information. There is no purpose to be served in trying to 
delay the committee stage on that issue any longer, but it is disappointing that we do not have that 
information. 

 If there are no figures, who is actually providing this estimate and who will take 
responsibility for this estimate? We are hearing broad terms used such as 'the industry'. Who is 'the 
industry'; who has actually provided the estimate upon which we are being asked to rely that there 
will be a net positive? 

 The Hon. CARMEL ZOLLO:  We are seeking some further advice, but I place on the 
record that, of course, the reason we are asking this parliament to deal with this legislation quickly 
is that we are certain that we will face losses if we do not legislate in this area. 

 The Hon. R.I. LUCAS:  I repeat my question to the minister: who is actually responsible for 
the advice to the government that there will be a net benefit, which is the phrase the minister just 
used in response to my earlier question? 

 The Hon. CARMEL ZOLLO:  First, I am advised that the Western Australian estimate is a 
guesstimate. As I have said, the net benefit is not relevant in this case. If the legislation does not 
pass, as I mentioned earlier, South Australia would be $9 million worse off. I am advised that no 
jurisdiction is aware of what turnover the other TABs actually generate from other jurisdictions. 
Private companies do not divulge the information, nor do the bookmakers. 

 The Hon. T.J. STEPHENS:  Would it be fair to say that, because this legislation has been 
put together reasonably quickly, there would be a fair expectation that we will probably have to 
revisit this matter next year when we get actual figures and results from other jurisdictions? This 
has not been generated by South Australians but it is something that we have to work within to try 
to make sure that we get a reasonable result at the end. Would that be a fair assumption? 

 The Hon. CARMEL ZOLLO:  My advice (which, I guess, is logical) is that it is fair to say 
that it is a rapidly changing environment and, should South Australia need to revisit this legislation, 
similarly other jurisdictions would have to do the same. Certainly, Treasury and Finance and the 
Office for Racing will continually monitor the outcome in the coming years. 

 The Hon. R.I. LUCAS:  I would like to ask the minister to return to a phrase she was given 
to answer my question, two questions ago, which I think was that there was a marginal benefit or a 
slight positive. Will the minister repeat the advice she had in relation to my first question about the 
net flows between the states. The minister came back with an answer which was something like 
there was a 'marginal benefit' or there was 'a positive'. 

 The Hon. CARMEL ZOLLO:  The advice we had from the industry was that it expects that 
this will result in a marginally revenue positive outcome for South Australia—that is, the racing 
industry will receive more from wagering operators who wager on SA events than they will have to 
pay other jurisdictions for wagering on their product. 

 The Hon. R.I. LUCAS:  Yes, that was the phrase: marginally positive revenue situation. 
That information was provided: who was responsible for that advice to the government? When you 
say 'the racing industry' who does that mean? Who are we talking about? 

 The Hon. CARMEL ZOLLO:  I am advised that the information came from the controlling 
authorities: Thoroughbred Racing South Australia believes that it will be better off; the Harness 
Racing Authority is not certain at this stage; the Greyhound Racing Authority believes that it will be 
better off. 

 The Hon. R.I. LUCAS:  I take it then, on the basis of that verbal advice, the government's 
advisers have put that together and used the phrase 'a marginal positive revenue impact'—if that 
was the phrase that the minister quoted. Is that a phrase provided by the authorities or is that a 
phrase provided by recreation, sport and racing officers in the government or treasury officers in 
the government? 
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 The Hon. CARMEL ZOLLO:  My advice is that it came from the controlling authorities 
themselves and not from other government agencies. 

 The Hon. R.I. LUCAS:  The reason I have pursued this issue is that, in my long experience 
sitting on both sides of this chamber (in terms of the taxing and regulation of the racing industry), 
the one thing you can guarantee is that the various assurances that you are given will be wrong—
and wrong by a considerable amount—within a relatively short period, almost without exception. I 
make that observation regardless of whether I am sitting on this side of the chamber, as I do now, 
or whether I sat on the other side of the chamber. 

 Various assurances or guesstimates are made by those involved with the racing industry in 
relation to the impact of various changes. This comes to the point the Hon. Mr Stephens raised 
before—although I think he raises the issue also in terms, potentially, of the drafting of the 
legislation—that, inevitably, the assurances or the best estimates of people are wrong for a whole 
variety of reasons. They always come up with good reasons as to why they were wrong. Some of 
them, I am sure, are good reasons but others come back to the nature of the industry involved. 

 However, that is the reason I am pursuing finding out who made the estimates. Next year, 
or in two years or three years, if we come back to revisit this on the basis that it was a good idea at 
the time in 2008 but the actual impacts have been widely different to what was being predicted, we 
have—and I assume you will have—the names of those people who urged the support of the 
legislation and provided those particular indications of the impact on the industry. 

 Another general issue I had was related to whether our legislation is different to the other 
jurisdictions regarding what it is seeking to do with overseas gambling providers. The Western 
Australian government was claiming that it was going to register and approve overseas gambling 
providers, according to the press release I quoted. Is our legislation different, in that particular 
respect, to the legislation in other states? 

 The Hon. CARMEL ZOLLO:  I am advised that overseas providers offering services to 
South Australians cannot be authorised. Therefore, for them to offer services and for people to use 
those services it is unlawful under the Lottery and Gaming Act 1936. 

 The Hon. R.I. LUCAS:  Is the minister saying that our legislation is different from the 
Western Australian legislation? 

 The Hon. CARMEL ZOLLO:  My advice is that we have not seen the Western Australian 
legislation but, if it is proposing authorisation for overseas betting providers, yes, we are different 
because clearly our section 3(1) only authorises interstate betting operators. 

 The Hon. R.I. LUCAS:  The minister might not recall, but in the second reading debate I 
quoted from a letter from Mr Barry Sargeant, Director-General of the Department of Racing, 
Gaming and Liquor in Western Australia dated 18 November, wherein he says: 

 Betting operators located overseas will be required to apply to the Gaming and Wage Hearing Commission 
for approval. 

If the minister has not seen the Western Australian legislation, and if Mr Sargeant is a reliable 
informant on the Western Australian legislation, I assume that its legislation is providing a 
mechanism for overseas operators to be approved and to pay their fair share of revenue to the 
Western Australian industry. 

 The Hon. CARMEL ZOLLO:  I am advised that there are two aspects to our legislation: 
first, authorising to offer services to people in South Australia (only interstate operators can do 
that); and, secondly, in relation to making a contribution, proposed new section 62E requires any 
person conducting betting operations in relation to South Australian races to have in place both an 
integrity agreement and a contribution agreement with the relevant racing controlling authority. 
Proposed new section 62E is not limited to authorised interstate betting operators or even 
Australian operators but applies to any betting operator that offers services in relation to South 
Australian races. 

 The Hon. R.I. LUCAS:  Is the minister now saying, contrary to what she said earlier, that 
overseas betting operators can bet on South Australian races and enter into these sorts of 
agreements under this legislation, contrary to the previous situation? That is what I understand the 
minister has just said to the chamber, which is different from what she was saying earlier. 
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 The Hon. CARMEL ZOLLO:  My first answer was in relation to offering services to people 
located in South Australia, and my subsequent answer was in relation to receiving funds into South 
Australia. 

 The Hon. R.I. LUCAS:  The minister may be able to help us through this situation. Is she 
saying that no South Australian is allowed to bet with an overseas gambling provider under the 
provisions of the Lottery and Gaming Act she was talking about, but that the same gambling 
provider can take bets on South Australian events from anybody else and from any South 
Australian who is prepared to breach that provision of the act and enter into agreements and 
provide funds back here to the racing industry? 

 The Hon. CARMEL ZOLLO:  My advice is that the response to that is yes, it is possible for 
an overseas betting operator to enter into an agreement with a racing controlling authority to 
provide a contribution, but overseas providers cannot lawfully offer services to South Australians. 

 The Hon. R.I. LUCAS:  I thank the minister for that. I think it just highlights the bizarre 
situation we are getting ourselves into. For those interested in a punt, in essence, what we are 
saying is that these overseas gambling providers who can go there can lawfully operate by running 
events and taking bets from anyone other than South Australians but, of course, as the minister 
highlighted in answer to an earlier question, the gambling providers do not indicate from whom they 
are taking bets. So, unless the government is going to have authorised officers invading your office, 
Mr Acting Chairman, your home or car, there appears to be no way of enforcing that particular 
provision. Anyway, I do not intend to delay this particular bill any further on that aspect of the 
legislation. 

 I ask the minister as a matter of policy, now that she is aware of what she is doing and 
what we are being asked to do in relation to this issue: what is the policy logic in this legislation of 
authorising all sorts of betting operators interstate (including these terrible agencies, according to 
minister Wright, called Betfair and others) to operate in South Australia, and also authorising 
overseas gambling providers to enter into agreements with South Australian racing authorities, but 
not to allow South Australians to have a punt on the overseas provider? They can have a punt with 
the Northern Territory or interstate provider, but they cannot have a punt with the overseas 
provider. 

 The Hon. CARMEL ZOLLO:  My advice is that essentially this legislation offers the 
broadest possible scope to the racing controlling authorities to get funding from betting operators 
who benefit from their product. 

 The Hon. T.J. STEPHENS:  I do not want to delay this bill, but the enforceability of this is 
something that we have had an issue with from the start. We wish the racing industry—all codes—
every possible success, but we are ultimately very concerned about where this will finish, and it is a 
pity that this was not done by consultation within all states. 

 The Hon. R.I. LUCAS:  Can I clarify that it is the government's policy position that South 
Australians should be allowed to bet on the internet with interstate gambling operators but should 
not be allowed to bet on the internet with an overseas operator? 

 The Hon. CARMEL ZOLLO:  It is the South Australian government's policy position that 
South Australians should be allowed to bet with interstate betting operators who comply with South 
Australian consumer protection requirements. 

 The Hon. R.I. LUCAS:  But not overseas providers? 

 The Hon. CARMEL ZOLLO:  That is correct. 

 The Hon. R.I. LUCAS:  The last general issue on clause 1 that I want to raise is the 
fundamental issue I raised in relation to Mr Brokenshire's question. Can the minister clarify whether 
or not it is correct that this legislation is, in essence, providing a regulatory framework for the 
operation of Betfair and other betting exchanges in South Australia? 

 The Hon. CARMEL ZOLLO:  The answer to that is yes. 

 The Hon. R.I. LUCAS:  I am not sure whether Mr Brokenshire was following that, but this 
legislation is providing, as the minister has indicated, a regulatory framework to allow Betfair to 
operate in South Australia. It is not cracking down on Betfair or preventing it or restricting it: it is 
providing a regulatory framework for it to operate here in South Australia. 

 Clause passed. 
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 Clauses 2 to 4 passed. 

 Clause 5. 

 The Hon. R.I. LUCAS:  My question relates to subclause (6), which is the definition of 
'prescribed interstate licence'. That definition says: 

 but does not include a licence of a class excluded by regulation from the ambit of this definition; 

I ask the minister what her advice is as to why that particular exclusion is there; and what sort of 
licence are we talking about? 

 The Hon. CARMEL ZOLLO:  My advice is that the South Australian parliament retains the 
responsibility of establishing a legislative framework that provides for the proper conduct of betting 
services offered to persons located in South Australia. The bill proposes to recognise all licences or 
other authorities issued under the law of another state or territory of the commonwealth authorising 
the holder to conduct betting operations. If, however, it is determined that a particular class of 
licence or authority does not meet regulatory standards acceptable to South Australia, it is possible 
by way of regulation to exclude that class of licence or authority from offering services to persons 
located in South Australia. This is achieved through the definition of 'prescribed interstate licence', 
which allows from the exclusion of that definition a class of licence excluded by regulation. My 
advice is that it is certainly not our anticipation that any class of licence will be excluded, but we 
reserve the right to do so. 

 Clause passed. 

 Clause 6. 

 The Hon. R.I. LUCAS:  I ask the minister to clarify the intent of the government's changes 
in relation to notification in the Gazette. Clause 6(3)(b) provides: 

 (3) Before approving contingencies or varying an approval, the authority must— 

 ... 

 (b) give prior written notice of the proposal to the minister. 

When the government refers to 'proposal' here, are we talking about the original idea that is 
considered by the authority or is it the final decision of the authority in relation to the proposal? To 
me, 'proposal' means a proposition that is put to the authority. However, on reading it, I thought that 
it was meant to be read perhaps the other way, that is, the proposal that came out of the authority, 
in whatever shape or form it might be. 

 The Hon. CARMEL ZOLLO:  It is the proposal of the authority to approve before it is 
formally approved. I understand that, under new subsection (3a), it remains unchanged. It provides: 

 The authority must, within 14 days after approving contingencies or varying or revoking an approval, 
publish a notice in the Gazette setting out the terms of the approval, variation or revocation. 

So, that remains unchanged. My apologies. Apparently, that is a change. Subclause (3)(b) has 
been changed to give prior written notice of the proposal to the minister. 

 The Hon. R.I. LUCAS:  I obviously did not make my question clear. At what stage is that 
written notice of the proposal meant to be given to the minister? Is it prior to consideration by the 
authority? Someone comes up with the idea for this bet or contingency, and the authority has to 
consider it. So, does the 14 days' prior written notice of the proposal occur at that stage, before the 
authority considers it, or after the authority has considered it and is in a position of recommending 
something? 

 The Hon. CARMEL ZOLLO:  My advice is that it is before the authority makes a decision. I 
understand that the reasoning behind that is that new section 4 provides that the minister may give 
the authority binding directions preventing or restricting the approval of contingencies. 

 The Hon. R.I. LUCAS:  That leads to a further question that I was going to ask in relation 
to new section 4. I think new section 4 is generally interpreted as being the minister either saying 
yea or nay to a particular bet or contingency that might be considered, but is it possible for new 
section 4 to be interpreted that the minister could give the authority a binding direction to say, 'You 
are not to approve any further contingencies in a blanket fashion'? 
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 The Hon. CARMEL ZOLLO:  My advice is that if a blanket direction was to be applied by a 
minister he or she would run into administrative law difficulties. For example, all bets offered by the 
betting exchange—for example, betting on losing—obviously would be an administrative law issue. 

 The Hon. R.I. LUCAS:  New subsection (3a) provides: 

 The authority must, within 14 days after approving contingencies…publish a notice in the Gazette... 

Assuming the authority makes a decision and the minister has not overturned it, then 14 days later 
it publishes the notice in the Gazette, is it possible under the government's framework for the event 
to which the contingency relates to have already transpired within the 14-day period? What 
prevents that? 

 The Hon. CARMEL ZOLLO:  My advice is that it is theoretically possible. 

 The Hon. R.I. LUCAS:  From a policy viewpoint, why is that reasonable? Let us say that 
something controversial is allowed—some peculiar bet in terms of a football or cricket game—and 
the minister has approved it or not approved it. The first notification that that sort of betting is being 
allowed is the notification in the Gazette, which I assume will be after the betting operator has 
already advertised the particular bet to which the contingency relates. It seems entirely 
unreasonable in terms of transparency to have this provision where the first public notification is 
14 days after the approval and after the event might have occurred. 

 The Hon. CARMEL ZOLLO:  My advice is that the proposed amendments give greater 
flexibility to the Independent Gambling Authority in relation to the approval of contingencies. This 
ensures that South Australian licensees are not unduly restricted in their ability to offer events and 
bet types when competing in the national market. Currently, I am advised that the approval of a 
contingency comes into effect the day it is published in the Government Gazette. In order to reflect 
the sometimes fast-changing nature of the business, it is proposed to make the approval effective 
on the day it is approved by the Independent Gambling Authority. I understand that this change 
was requested by the Independent Gambling Authority to ease the administrative burden on 
licensees and the authority. 

 The Hon. R.I. LUCAS:  I do not mind a range of bets and gambling options to which a lot 
of other people might object but, basically, the parliament is authorising the authority to approve 
what some people might see as a bizarre betting option—which is approved straight away. The first 
thing that the Hon. Mr Xenophon or the Hon. Mr Brokenshire might know about it will be up to 
14 days later when it is gazetted. Why is that a reasonable proposition? Why could the government 
not have a situation where, when it is approved, it needs to be gazetted and advised, or there 
needs to be an approval prior to the particular contingency? 

 If there is to be a funny sort of bet on the Clipsal race next year, why should that not be 
approved and advised prior to the Clipsal race? In essence, what is being said here is that it could 
be done prior to the Clipsal race and the actual notification of whatever that bet option might be will 
not be formally gazetted until 14 days later. Of course, the betting provider would have to provide 
advice to their customers during that 14-day period. 

 The Hon. CARMEL ZOLLO:  My advice is that the point of the Gazette is just evidentiary. 
The authority cannot approve without having given notice to the minister. 

 The Hon. R.I. LUCAS:  I understand the minister knows, but the minister—with the 
greatest respect to the current minister—is not necessarily the reflective wisdom of the whole 
parliament or, indeed, your side of parliament or the whole community. I was the gambling minister 
for a while. The Hon. Mr Xenophon would have died with his legs in the air if the situation was 
allowed where as the gambling minister I was the only person to be advised of a particular 
contingency. I probably would have allowed most or all of them— 

 The Hon. Carmel Zollo interjecting: 

 The Hon. R.I. LUCAS:  As minister you would be advised but no-one else would know for 
14 days. I would think that, if the Hon. Mr Xenophon was here, he would die with his legs in the air 
at the prospect that a future gambling minister like me, or anyone with views similar to mine, would 
have a position where they are the only person who is advised—the rest of parliament is not 
advised and the Hon. Mr Brokenshire knows nothing about it, heaven forbid! Some 14 days later 
the authority would gazette it and, potentially, all hell would break loose when they say, 'Why on 
earth have we allowed this sort of betting in South Australia?' 
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 Not that long ago, there were arguments in this place as to whether or not you should be 
allowed to bet on the Bay Sheffield. Special legislation had to go through the parliament to allow 
betting on a specific event at the Bay Sheffield. That is how things have moved in 15 years, or so. I 
understand that this is the government's position. As I said, given the inability to consider this in 
any detail, I have not flagged with my party any changes in this area, and I am therefore not in a 
position to delay the legislation. I would flag my objection, I guess, to the government's position on 
this, and I am surprised that other members—in particular those on the crossbenches—are also 
supporting it. 

 Clause passed. 

 Clause 7. 

 The Hon. R.I. LUCAS:  The 'codes of practice' under new section 6A(3)(c), as I 
understand it, are the sorts of requirements we will be requiring of the interstate gambling 
providers. New paragraph (c) will require account statements to be filed at regular intervals. Will 
we, as a result of these requirements, be in a position to indicate what we cannot indicate at the 
moment, that is, how many people are betting from South Australia on various events in other 
states in terms of the jurisdictional breakdowns, and can we require and will we be requiring of the 
interstate gambling providers some indication of the amount of betting with particular providers 
from our jurisdiction? 

 The Hon. CARMEL ZOLLO:  I refer the honourable member to new section 40B, 'Annual 
fees and returns'. This proposed new section provides for data collection from authorised interstate 
betting operators. It is important to ensure that regulators, the government and parliament have 
access to accurate information about betting operations in South Australia. The reporting time 
frame is such that it allows the information to be included in the Independent Gambling Authority's 
annual report. 

 The Hon. R.I. LUCAS:  Is the minister therefore saying that we will be requiring and 
therefore reporting as we approve these interstate gambling operators on how many of them there 
are and how much betting is coming from South Australia? 

 The Hon. CARMEL ZOLLO:  That is correct. 

 The Hon. R.I. LUCAS:  New section 6A(3)(c)(ii) provides: 

 Require the accounts to be managed in a way that allows the amount available for betting at any given time 
to be limited; 

What exactly is the government intending in relation to that provision? 

 The Hon. CARMEL ZOLLO:  It allows customers to set pre-commitments. Betting 
operators offer customers the ability to set their gambling limits on their accounts to see more 
responsible gambling. 

 The Hon. R.I. LUCAS:  On behalf of my colleagues and staff members who might have 
accounts with these operators, is the minister saying that this would be only a voluntary 
commitment by an individual punter who has an account with one of these operators? Is it 
something that would be imposed by the gambling authority here or some other authority in relation 
to the level of betting by an individual? 

 The Hon. CARMEL ZOLLO:  My advice is that the policy intention is that it is voluntary. 

 The Hon. R.I. LUCAS:  I accept that the policy intention is that it is voluntary but, when one 
looks at it, new paragraph (c)(ii) provides: 

 Require the accounts to be managed in a way that allows the amount available for betting at any given time 
to be limited. 

The minister is obviously saying that the policy intention is that it is voluntary, but does not the 
drafting of this particular provision allow for mandatory restrictions to be imposed if a different 
policy provision is adopted? 

 The Hon. CARMEL ZOLLO:  My advice is (and it would be my interpretation also) that we 
are using the word 'allow'. It does not say that it is mandatory. We are saying that it allows it to be 
kept in such a way so that, if a customer does want to set pre-commitments, it allows the person to 
do so. They are then able to obtain the data. 
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 The Hon. R.I. LUCAS:  Is the minister confirming that, if the policy position of the 
government was to change to support compulsory restrictions on the amount of betting by an 
individual, this particular new subparagraph could not be used to implement a changed government 
policy position? 

 The Hon. CARMEL ZOLLO:  I refer the honourable member to sections 10 and 10A of the 
Subordinate Legislation Act 1978 which allow a notice to be published in the Gazette under these 
sections as if it were a regulation within the meaning of the act. Obviously, it is something that can 
be changed under regulation and, of course, as a regulation it can be disallowed by the parliament. 

 Clause passed. 

 Clauses 8 to 22 passed. 

 Clause 23. 

 The Hon. R.L. BROKENSHIRE:  I move: 

 Page 17, after line 21—Insert: 

 Division 5—Betting operations relating to other contingencies. 

 62J—Integrity agreements. 

  (1) A person (the operator) must not conduct betting operations in relation to contingencies 
that relate to events held in this state other than races held by a racing club (SA non-
racing betting operations) unless the operator has entered into an integrity agreement 
with the Authority conforming with the requirements of this section and the agreement is 
in force. 

 Maximum penalty: $25,000 or imprisonment for one year. 

  (2) Subsection (1) applies whether the SA non-racing betting operations are conducted 
wholly within or outside the state or partly in the state and partly outside the state. 

  (3) Without limiting the matters that may be included in an integrity agreement, the 
agreement must include— 

   (a) provisions requiring the operator to provide to the authority on request 
information about the operator's SA non-racing betting operations (which may 
include information relating to trade secrets or business processes, financial 
information and information identifying or relating to persons making bets), 
verified, if the authority so requires, by statutory declaration; and 

   (b) provisions requiring the operator to implement specified measures to identify 
potential issues of probity in relation to the operator's SA non-racing betting 
operations and report identified issues to the authority; and 

   (c) provisions requiring the operator to inform the authority of any criminal or 
disciplinary proceedings commenced against the operator, or a close associate 
of the operator, in connection with any betting operations; and 

   (d) provisions requiring the operator to facilitate investigations or inquiries into the 
conduct of the operator's SA non-racing betting operations; and 

   (e) provisions establishing a dispute resolution procedure; and 

   (f) other provisions prescribed by regulation. 

  (4) If a person seeks to negotiate an agreement with the Authority under this section, the 
Authority must negotiate with the person in good faith subject to and in accordance with 
legal requirements (including, without limitation, the requirements relating to authority to 
conduct betting operations in this state under the Lottery and Gaming Act 1936 and this 
act and requirements of section 92 of the Constitution of the Commonwealth). 

  (5) An integrity agreement may be varied by a later agreement between the parties. 

  (6) If the operator holds a licence under this act, it is a condition of the licence that the 
operator must perform its obligations under an integrity agreement. 

This amendment is specifically about the integrity issue and nothing more. The simple premise of 
this amendment is that, if it is good enough to have integrity measures (which some of us would 
call anti-corruption measures) for racing, it is good enough to have anti-corruption measures for all 
other events upon which people can bet in South Australia. 

 Even though racing comprises a large slice of the pie insofar as gambling activity goes, if 
the anticorruption measures of the current bill as they apply to racing are passed, it is foreseeable 
that corruption will shift to what I will call sports betting, although in my amendment I use the term 



Page 796 LEGISLATIVE COUNCIL Tuesday 25 November 2008 

'non-racing betting' because there could be events some would not call sport but where there could 
be an opportunity for a betting exchange. 

 Let us remember that the government is not alleging or adducing evidence that corruption 
exists in racing: it is simply implementing anticorruption measures as a safeguard. Therefore, the 
logic of this argument must extend to other codes, whether or not the government has its regulatory 
activity up to standard in that area; otherwise, we will see a shift in gambling activity into sports 
betting. Remember, too, this bill imposes a contribution arrangement on racing that it does not 
impose on sports betting. The least we can do is introduce integrity anticorruption measures to 
protect the integrity and the existing balance between racing and sports betting. 

 Technically speaking, this amendment, which would become section 62J of the Authorised 
Betting Operations Act, simply mirrors clause 23 of the minister's bill insofar as it relates to 
proposed section 62E, subsections (1) to (6) inclusive, that is, taking the integrity agreement 
requirements for racing, leaving out the contributions requirement, and imposing them on sports 
betting. There will be virtually no impact upon sporting event operators, or other events for that 
matter, as a consequence of this clause. The onus would fall on the betting exchange and the 
regulator (in the amendment, initially the Independent Gambling Authority) to inquire about and 
receive data on betting patterns on the new contingencies allowed for sporting events. 

 In conclusion, I want to put a couple of practical examples that might help members in their 
consideration. In giving these examples, I make no allegations about or slurs on the racing 
industry, nor is the government making allegations. I suspect this is about safeguards to protect the 
industry, not about bashing the sports industry. Let us say that an AFL team is five goals up going 
into the last quarter, and let us say that a betting event is on a particular player kicking seven goals. 
Let us say that that player and his team mates each put $10,000 on that particular player's kicking 
seven goals. Then let us say that news about that got about in privileged circles and a plunge on 
that event occurred. When someone had an open shot on goal, a couple of strange handballs to 
that particular player sets up the situation, and he actually kicks seven goals, and the team mates 
and those in the know cash in. I do not believe that to be appropriate. 

 Another more concerning scenario would be when, say, the team players are down on their 
luck and a bunch of them secretly agree to tank for a particular game, not for draft picks but for a 
loss; one contingency on the table by Betfair is betting on losing. They agree to kick a clanger or 
shoot wide of the mark to ensure that the team loses. It is a horrific thing for a footy supporter to 
think, but money talks, as we have seen in the subcontinent. Again, let us say that word gets out 
amongst a select few, and there is a plunge on that team losing the match. If the price is right and 
the salary is too low, corruption can sneak in. Integrity measures will prevent that scenario, and that 
is what I am on about with this amendment. 

 Finally, betting on losing is particularly concerning. As my colleague the Hon. Dennis Hood 
said on 14 March 2007, when supporting the now Senator Xenophon's bill on this issue, one can 
much more easily ensure that a loss occurs than a draw or a win. A goalkeeper might be all you 
need, for instance, in a soccer match to ensure a loss. Just one missed save, and it is a sure 
assault. 

 So, members should inform themselves about the history of match fixing in order to 
understand how this kind of scenario can play out. We need to think seriously about the goose and 
the gander argument, that is, if integrity is good for the goose, it is clearly also good for the gander. 
In other words, if it is good for racing, it is good for all sports betting. 

 My final point is that the intention of this amendment is that this should be funded by 
government, not the industry. I support the amendment. 

 The Hon. CARMEL ZOLLO:  As previously indicated, the government does not support 
the amendment. However, I think it is worth while reiterating just a few of the comments I made at 
the conclusion of the second reading debate. In principle, the government is supportive of the 
concept of extending both contribution agreements and integrity agreements across to sports 
betting. The amendment as drafted requires the betting operator to enter into an integrity 
agreement with the Independent Gambling Authority. Of course, the problem with this concept is 
that the Independent Gambling Authority is not the body responsible for the conduct of sport in 
South Australia: it does not have any legislative mandate to control or regulate the conduct of sport 
in this state. While the racing controlling authorities are clearly identified in legislation, the same is 
not true for sports-controlling authorities. A legislative scheme for the identification of sports-
controlling authorities and dispute resolution will be required. 



Tuesday 25 November 2008 LEGISLATIVE COUNCIL Page 797 

 I need to stress that, without a contribution agreement in place, this amendment would 
cause a sports-controlling authority to incur the costs of handling inquiries from betting operators 
around Australia and perhaps beyond, without any source of revenue to cover the costs. 

 Again, I am happy to commit the government to further development of these ideas in 
2009. Clearly, we understand the good intent of the Hon. Robert Brokenshire's amendment, and 
we commit ourselves to wider consultation with the South Australian community when we revisit 
this idea in 2009. I again stress that, in the meantime, the Independent Gambling Authority, through 
its power to approve contingencies, will have regard to the standards of probity applying in relation 
to those contingencies. For the reasons I have just outlined, the government cannot support the 
amendment at this time. 

 The Hon. T.J. STEPHENS:  The opposition does not support the amendment at this time. 
We understand the intent, and I do believe that the Hon. Robert Brokenshire's proposal is well 
intentioned. We certainly would not entertain anything without consulting widely within the 
community. One of the Hon. Robert Brokenshire's examples related to AFL football. 

 The AFL football code of conduct means that not only are players not allowed to bet on 
their own games but also they are not allowed to bet on other games and, sadly, one of my heroes 
was recently widely criticised for indulging in betting on football games that he was not involved in. 

 The Hon. R.I. Lucas:  Kieran Jack. 

 The Hon. T.J. STEPHENS:  I won't mention any names because I do not think it needs to 
be revisited, but sporting groups generally already have a code of conduct that provides some 
integrity. That is not to say that we would not be prepared to look at it, investigate it, consider it and 
form a balanced opinion at the time. 

 Sadly, today, we do not have the ability to do all of those things and, given that I have been 
contacted by every racing code again today stressing the urgency and their concern with this 
legislation, we cannot support the Hon. Rob Brokenshire's amendment at this time. However, we 
give the honourable member a commitment that we are quite prepared to look at the intention of 
his amendment with a reasonable amount of time to consult widely. 

 Amendment negatived; clause passed. 

 Remaining clauses (24 to 35), schedule and title passed. 

 Bill reported without amendment. 

 Bill read a third time and passed. 

MURRAY-DARLING BASIN 

 The Hon. P. HOLLOWAY (Minister for Mineral Resources Development, Minister for 
Urban Development and Planning, Minister for Small Business) (17:17):  I table a copy of a 
ministerial statement relating to the release of the CSIRO report titled Water Availability in the 
Murray-Darling Basin made earlier today in another place by my colleague the Minister for Water 
Security. 

WOMEN'S AND CHILDREN'S HOSPITAL 

 The Hon. G.E. GAGO (Minister for State/Local Government Relations, Minister for the 
Status of Women, Minister for Consumer Affairs, Minister for Government Enterprises, 
Minister Assisting the Minister for Transport, Infrastructure and Energy) (17:18):  I table a 
copy of a ministerial statement relating to the Roder report on breast cancer at the WCH made 
earlier today in another place by my colleague the Minister for Health. 

STATUTORY OFFICERS COMMITTEE 

 The House of Assembly appointed Mrs Redmond to fill the vacancy on the committee 
caused by the resignation of the Hon. R.G. Kerin. 

SOUTH AUSTRALIAN COUNTRY ARTS TRUST (CONSTITUTION OF TRUST) AMENDMENT 
BILL 

 Received from the House of Assembly and read a first time. 

 The Hon. P. HOLLOWAY (Minister for Mineral Resources Development, Minister for 
Urban Development and Planning, Minister for Small Business) (17:19):  I move: 
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 That this bill be now read a second time. 

I seek leave to have the second reading explanation inserted in Hansard without my reading it. 

 Leave granted. 

 This Government recognises that South Australia’s regions play a vital role in the economy and social 
fabric of our State. With more than a quarter of our population living in regional areas, and the regions making a 
major contribution to our exports and to our economy, the prosperity and well-being of regional communities is 
critical to the sustainability of the entire State. 

 Country Arts SA plays a major role in ensuring that regionally-based South Australians have access to arts 
and cultural development opportunities that enrich their lives and contribute to their well-being. This organisation 
works with and for regional South Australians towards building a culture of creativity. It delivers a range of arts 
programs and services including: 

 managing and operating the State’s 4 regional theatres in Whyalla, Port Pirie, Renmark and Mount 
Gambier 

 touring performing arts performances and visual arts exhibitions to regional communities across the State 

 managing arts development and community artist funding programs 

 developing sustainable arts and well-being programs, in collaboration with other agencies, to meet 
developing health challenges, particularly for young people in regional areas 

 providing an arts information and advisory service to regional South Australia. 

 The South Australian Country Arts Trust Act 1992 established a two-tiered system for the governance of 
country arts within the State, being the central South Australian Country Arts Trust and 4 regional Country Arts 
Boards (Central, Riverland/Mallee, South East and Western). The South Australian Country Arts Trust 
Regulations 2004 sets out how nominations for membership of the regional Boards are to be made. The Act 
stipulates that 4 of the 9 trustees are the presiding members of the regional Boards. This results in a double set of 
meetings and responsibilities for these office-bearers. 

 New regional boundaries for the delivery of services in regional South Australia were determined by State 
Cabinet in December 2006, and government entities, including Country Arts SA, as a statutory authority, were 
required to operate in accordance with these new boundaries by the end of 2008. The regions for the existing 
Country Arts boards do not match with these boundaries. 

 At its meeting on 22 February 2008, the South Australian Country Arts Trust gave its unanimous approval 
for Country Arts SA’s governance arrangements to be restructured. It is proposed to restructure the governance 
model for the Trust into a single tiered structure with 5 of its 9 members representing areas incorporating the revised 
South Australian Government regional boundaries. The proposed new structure would: 

 maintain a board of trustees comprising 9 members appointed by the Minister 

 reconstitute the Trust’s membership to comprise 1 presiding trustee, 5 regionally-based trustees, 1 Local 
Government Association nominee, and 2 other trustees with management, entrepreneurial, legal or arts 
expertise, with the 5 regionally-based trustees representing areas incorporating the revised 
SA Government regional boundaries 

 abolish the 4 regional Country Arts Boards 

 allow for the establishment of advisory committees comprised of trustees. 

 It is proposed that 1 trustee be appointed to represent each of the following groupings of new State 
Government regions: 

 Barossa, Yorke/Mid North 

 Eyre and Western/Far North 

 Fleurieu and Kangaroo Island/Adelaide Hills 

 Murray and Mallee 

 Limestone Coast 

 Under the proposed amendments, a person will not be eligible to be appointed to represent a proclaimed 
region unless that person resides in the region. 

 In addition, under section 11 of the Act, the Trust proposes to establish a Grants Assessment Committee 
comprising 10 regionally-based people (with 2 to be selected from each of the 5 new regional groupings listed 
above). Through the establishment of a register of interested peers, Country Arts SA will identify and nominate 
suitable candidates to serve on this committee. This will ensure that decisions on arts grant applications are made by 
regionally-based people with knowledge and experience in the arts. 

 Country Arts SA has asked for these changes. The changes are unanimously supported by the Trust since 
they will provide for both a higher level of, and more equitable, regional representation on the board of trustees and 
also provide trustees with an opportunity to be more involved across all aspects of Country Arts SA’s activities. 
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 The Government therefore proposes to amend the South Australian Country Arts Trust Act 1992 to remove 
references to the regional Country Arts Boards and to allow the Trust to be reconstituted, with its membership being 
drawn directly from regional South Australia, and reflecting the new groupings of regional boundaries, as previously 
outlined. 

 The Government also proposes to revoke the South Australian Country Arts Trust Regulations 2004 and 
proclaim new regional boundaries for the delivery of services by Country Arts SA. 

 This Bill removes references in the Act to Country Arts Boards and provides for more trustees to represent 
the new regional areas of the State that are to be proclaimed. 

 I commend the Bill to Honourable Members. 

Explanation of Clauses 

Part 1—Preliminary 

1—Short title 

2—Commencement 

3—Amendment provisions 

 These clauses are formal. 

Part 2—Amendment of South Australian Country Arts Trust Act 1992 

4—Amendment of long title 

 This clause amends the long title to remove the reference to Country Arts Boards. This amendment is 
consequential on the amendments to section 5. 

5—Amendment of section 3—Interpretation 

 This clause amends section 3 to remove definitions that will become unnecessary when Country Arts 
Boards cease to exist. It also provides for the creation of regions by proclamation. These amendments are 
consequential on the amendments to section 5. 

6—Amendment of section 5—Membership of Trust 

 This clause amends section 5 so that the South Australian Country Arts Trust consists of a presiding 
member, 5 persons appointed to represent proclaimed regions, 1 person chosen from a panel of persons nominated 
by the Local Government Association and 2 persons with legal, managerial, entrepreneurial or arts skills. To be 
eligible to be appointed to represent a proclaimed region, a person must reside in the region. 

7—Amendment of section 6—Terms and conditions of office 

 The amendments to section 6 are consequential on the amendments to section 5. 

8—Amendment of section 7—Procedures of Trust 

 The amendment to section 7 is consequential on the repeal of section 8. 

9—Repeal of section 8 

 This clause repeals section 8 which is no longer necessary because members of the Trust are members of 
a public sector agency and hence subject to the conflict of interest provisions in the Public Sector Management 
Act 1995 (the PSM Act). 

10—Amendment of section 9—Functions and powers of Trust 

11—Amendment of section 12—Delegation 

 The amendments made by these clauses to sections 9 and 12 are consequential on the amendments to 
section 5. 

12—Amendment of section 17—Budget 

 This clause amends section 17 by replacing subsection (1) with a new provision that omits the transitional 
portion of that subsection which became spent once the Trust had submitted its first budget after the Act came into 
operation in 1992. 

13—Repeal of Part 3 

 This clause repeals Part 3 which established the Country Arts Boards and defines their functions and 
powers. 

14—Substitution of sections 29 and 30 

29—Immunity from liability 

 Under the PSM Act members and employees of the Trust, being respectively members and 
employees of a public sector agency, enjoy protection from civil liability for acts and omissions in good faith 
in the exercise or purported exercise of official functions or powers. This protection does not, however, 
extend to delegates of the Trust. 
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 Hence, section 29 has been redrafted so that no civil liability attaches to persons to whom the 
Trust delegates functions or powers for acts or omissions in good faith in the exercise or purported exercise 
of those delegated functions or powers. An action lies instead against the Crown. 

30—Regulations 

 Section 30 which empowers the Governor to make regulations has been redrafted so as to omit 
those provisions which will no longer be necessary when Country Arts Boards cease to exist. 

15—Repeal of Schedule 

 This clause repeals the Schedule which contains spent transitional provisions. 

Schedule 1—Transitional provisions 

1—Interpretation 

 This clause contains a definition. 

2—Transfer of assets, etc of Country Arts Boards to Trust 

 This clause transfers all assets, rights and liabilities of Country Arts Boards to the Trust. 

3—Transitional provision relating to Trust 

 This clause provides for existing members of the Trust to vacate their offices so that fresh appointments 
can be made. 

PLANT HEALTH BILL 

 Received from the House of Assembly and read a first time. 

 The Hon. CARMEL ZOLLO (Minister for Correctional Services, Minister for Road 
Safety, Minister for Gambling, Minister Assisting the Minister for Multicultural Affairs) 
(17:20):  I move: 

 That this bill be now read a second time. 

I seek leave to have the second reading explanation inserted in Hansard without my reading it. 

 Leave granted. 

 The Plant Health Bill will help to protect South Australia's $1.5 billion fresh fruit, vegetable, grape and field 
crop industries from the introduction of pests and diseases of quarantine concern. Pests and disease risks are 
increasing due to increasing international and domestic trade, the movement of people and climate variability. 

 Securing the favourable plant health status of primary industries and the natural environment is of prime 
importance to South Australia. It is vital for the maintenance of the State's market access advantage for our plant 
produce and in the preservation of our unique natural environment and plant biodiversity for future generations. 
Mitigating the risks of introduction or establishment of pests and diseases is the most effective form of Biosecurity. 

 The Bill provides for an upgraded level of protection of plants from pests within South Australia, the 
regulation of the movement of plants into, within and out of the State, and the control, destruction and suppression of 
pests. Further, it provides for the repeal of the Fruit and Plant Protection Act 1992 and the Noxious Insects Act 1934. 

 The Bill updates existing legislation to: 

 allow for the establishment of an import verification compliance system, 

 ensure compliance with national emergency plant pest response requirements, 

 recognise national arrangements for interstate plant produce exports, and 

 ensure that South Australia is well positioned to respond to future incursions of both pests and diseases of 
quarantine concern, and noxious insects (locusts and plague grasshoppers). 

 The Bill will strengthen the processes for clearance of commercial imported plant produce to minimise the 
potential for introduction of pests and diseases of quarantine concern. This will involve the registration of commercial 
importers, the notification of imports to Primary Industries and Resources South Australia (PIRSA) via the provision 
of manifests by transport companies, and an improved system of produce clearance through an import verification 
system. The latter will require importers either to be accredited under an import verification compliance arrangement 
(IVCA) or to present consignments to a government inspector for clearance. The IVCA is designed to allow 
accredited businesses to undertake verification checks of imported produce and to provide for a flexible and cost 
effective alternative to government inspection. 

 Although the Fruit and Plant Protection Act 1992 has served this State well since its introduction, there 
have been a series of developments at the national level that require modification of the legislation. 

 South Australia is a member of Plant Health Australia Limited and a signatory to the national Emergency 
Plant Pest Response Deed. There are obligations in relation to the Deed that require legislative changes to ensure 
that the State can respond appropriately to future incursions of emergency plant pests (and diseases). These include 
a rapid reporting mechanism in the event of a suspect emergency plant pest, an ability to respond efficiently and 
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effectively to such detections, and an ability to pay agreed owner reimbursement costs to an affected business in the 
event of an agreed national response plan. 

 Nationally there has also been the development of an Interstate Certification Assurance (ICA) system that 
allows accredited businesses to undertake a flexible and cost effective certification process for the export of plant 
produce to interstate markets. This system has been working well in South Australia over a number of years and 
PIRSA staff accredit businesses under the scheme and undertake the required audit function. This Bill will provide 
the legislative underpinning of the ICA in South Australia. 

 In comparison to the current legislation, the proposed Bill will: 

 Enable the Chief Inspector to specify a broader range of actions for orders to prevent the potential outbreak 
or spread of a declared pest. 

 Expand the current reporting requirement for pests to include any experienced observer who knows or 
suspects that a pest or disease of quarantine concern is affecting fruit or plants, recognising that more 
trained observers are regularly visiting crops during their growth. There is an existing requirement for 
growers to report if they know or suspect the presence of a pest or disease of quarantine concern in their 
orchard or nursery. This measure will utilise the existing skills and knowledge of trained crop consultants 
and pest monitors to foster earlier reporting of new pest incursions so essential for successful pest 
eradication. 

 Regulate wholesale labelling requirements for packaging containing both imported and local horticultural 
produce or prescribed plants for sale within the State. This will provide traceability in the event of an 
outbreak of a declared pest and provide consistency with the State's trade measurement legislation. 

 Require transport manifests for consignments of horticultural produce or plants for sale to be provided to 
the Chief Inspector prior to entry into South Australia. A similar requirement will exist for produce to be 
transported or transhipped through the State. 

 Require importers of commercial produce to be registered. 

 Allow businesses to become accredited to issue assurance certificates for the movement of plant and plant 
produce to interstate markets and/or to verify that imports meet South Australia's import requirements. 

 Permit an import verification system to provide regular importers of plants and plant produce with a more 
flexible and cost-effective system for clearance of their imports under a compliance arrangement with 
PIRSA. 

 Clarify the general powers of inspectors concerning entry, and to provide greater protection for the occupier 
of premises through requirements for notification. 

 Allow an inspector to undertake emergency actions to control, to prevent spread or to eradicate a declared 
pest. (Stringent guidelines will apply for assessment and approval eg clearance by the Chief Inspector.) 

 Establish a legislative basis for the issuing of Plant Health Certificates by inspectors. 

 In accordance with Emergency Plant Pest Response Deed, enable nationally agreed owner reimbursement 
costs to be paid to businesses or persons directly impacted by a national response against an emergency 
plant pest. 

 Increase maximum penalties for high and medium risk offences, and expand the number of expiable 
offences to deter plant biosecurity breaches. 

 Allow the Minister to establish fees for services provided by PIRSA to produce importers and exporters. (A 
Horticulture Industry Charges Panel is being established to provide recommendations to the Minister on the 
future level of fees). 

 Repeal the Noxious Insects Act 1934 and allow future responses to be covered by a Code under the Bill. 
The Code will establish operational procedures for future responses. 

 Extensive stakeholder consultation was undertaken in late 2007, including the widespread distribution of a 
consultation package comprising the draft Bill, an Explanation of Clauses document and a discussion paper. Eleven 
individually tailored information leaflets were written to explain the proposed changes likely to affect specific 
stakeholders groups, including growers, produce importers, transporters, the nursery industry, home gardeners and 
local government. A series of stakeholder meetings was organised for both special interest groups and the general 
public. 

 Submissions were received from 26 stakeholders representing individuals, various industry groups, other 
State government departments, interstate jurisdictions, the Commonwealth, and Plant Health Australia Ltd. 

 Analysis of the submissions revealed a high level of support from stakeholders for the proposed 
improvements to the existing legislation. This included support for proposed arrangements for noxious insect 
response from the Locust Community Reference Group representing landholders, the community and local 
government in the northern areas of the State. 

 Stakeholders also forwarded their own proposals, including the establishment of a register of importers, 
which has been strongly supported by the Horticulture Plant Health Consultative Committee, representing key South 
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Australian horticulture industry groups and the Adelaide Produce Market Ltd. This proposal and a number of other 
minor proposed changes have been incorporated into the Bill. 

 The Plant Health Bill represents a significant step forward in improving the State's ability to prevent, detect 
and respond swiftly and effectively to incursions of pests and disease of quarantine concern. 

 I commend the Bill to Members. 

Explanation of Clauses 

Part 1—Preliminary 

1—Short title 

2—Commencement 

 These clauses are formal. 

3—Interpretation 

 This clause sets out the meaning of terms included in the measure. Some of the important definitions 
include disease, pest, plant, assurance certificate, plant health certificate and plant related product. It also provides 
that soil or potting mix will be taken to be affected by a pest if a plant affected by a pest has been growing in the soil 
or potting mix. A plant related product will be taken to be affected by a pest if the product has been used to contain 
or cover or has been in contact with a plant, soil or potting mix affected by a pest. 

4—Pests and plant related products 

 The Minister may declare, by notice in the Gazette, a disease, insect, mite, arthropod, snail, slug, 
nematode or other organism that affects a plant or a plant related product to be a pest for the purposes of this 
measure. In this way, the measure will only apply to those pests that are so declared. The Minister may also declare, 
by notice in the Gazette, additional materials or items to be a plant related product for the purposes of this measure. 

5—Quarantine stations 

 The Minister may declare, by notice in the Gazette, a place to be a quarantine station in which a plant or 
plant related product may be held, examined, disinfected, treated, destroyed or disposed of. 

Part 2—Protection of plant health 

Division 1—Reporting of pest affected plants and plant related products and noxious insects 

6—Reporting of pest affected plants and plant related products and noxious insects 

 A person who knows or suspects that a plant or plant related product is affected by a pest must 
immediately report it to an inspector and provide the inspector with such information that he or she reasonably 
requires. The person must also take all reasonable measures to prevent the spread of the pest. Failure to do so may 
result in a penalty of $100,000 for a body corporate or $20,000 for a natural person. If a person fails to immediately 
report the appearance of noxious insects on premises to an inspector, the penalty is $1,250. The offence may be 
expiated on payment of $160. Failure to report the presence of locusts and small plague grasshoppers (both native 
species) presents a very small risk compared to what might ensue from the failure to report a quarantinable pest. 

Division 2—Control and prevention 

7—Prohibition on introducing pest affected plants or plant related products 

 A person must not introduce or import into the State a pest or a plant or plant related product affected by a 
pest. The Minister has the power to prohibit by notice in the Gazette, either absolutely or subject to conditions, the 
introduction or importation into the State of a specified class of plant or plant related products. The Minister may 
exempt a person from complying with these obligations for the purposes of furthering agricultural interests, scientific 
research or the biological control of a pest. Before granting such an exemption, the Minister must consult widely with 
members of the agricultural and scientific communities. Contravening this clause or a Ministerial notice, or taking 
delivery of a thing brought into the State in contravention of this clause or a notice, is an offence with a penalty of 
$5,000, or expiation fee of $315 for a minor offence (defined to be where something is introduced or imported or 
taken delivery of for domestic use, consumption or enjoyment and not for sale or commercial purposes), and in all 
other cases, $100,000 for a body corporate or $20,000 for a natural person. 

8—Quarantine areas 

 The Minister may, by notice in the Gazette, declare the whole or part of the State to be a quarantine area in 
relation to all or specified pests. The notice may impose conditions or require specified action in relation to the 
quarantine area, including prohibiting the removal of particular plant species or plant related products that may 
transmit a pest; requiring the owners or occupiers of premises within the quarantine area to take particular measures 
for the control or eradication of a pest including the destruction of plants; prohibiting or restricting persons, vehicles, 
machinery or equipment from entering or leaving a quarantine area; prohibiting the importation of certain plants or 
plant related products into a quarantine area or prohibiting the planting, propagation or harvesting of certain plants 
within the area during a specified period. Failing to comply with a notice under this clause is an offence with a 
penalty of $5,000 or expiation fee of $315 for a minor offence (defined as relating to domestic use, consumption or 
enjoyment and not for sale or commercial purposes) and in all other cases—$100,000 for a body corporate and 
$20,000 for a natural person. 
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9—Orders relating to pest affected plants or plant related products 

 This clause gives the Chief Inspector the power (to be exercised with the approval of the Minister) to issue 
orders if he or she knows or suspects that a plant or plant related product is or might become affected by a pest. The 
purpose of the orders is to prevent the outbreak or spread of the pest and may be issued in writing to a person who 
owns or has possession or control of the affected plant or plant related product, a person who sold or supplied the 
plant or plant related product, or an owner or occupier of premises in the area specified in the order. What may be 
included in an order are set out in the proposed section, including that the order may be subject to such conditions 
as the Chief Inspector may impose. 

 Contravening or failing to comply with an order is an offence with a penalty of $100,000 for a body 
corporate and $20,000 for a natural person. 

10—Action in emergency situations 

 If an inspector reasonably considers that urgent action is required for the purpose of the control, 
prevention, or eradication of a pest, under this clause, the inspector may, after giving such notice as is reasonable in 
the circumstances (if any), take any action that could be required to be taken by a ministerial notice or order of the 
Chief Inspector issued under Part 2 of the measure. 

11—Prohibition on sale of pest affected plants or plant related products 

 The sale or supply of a plant or plant related product affected by a pest or subject to an order under Part 2 
of the measure is prohibited without the approval of the Chief Inspector. There is a penalty of $100,000 for a body 
corporate and $20,000 for a natural person. The owner of a premises in respect of which an order is in force is 
required to notify the Chief Inspector of any intended sale of the premises at least 28 days before the date of 
settlement. Failing to do so is an offence with a penalty of $5,000 that may be expiable on payment of an expiation 
fee of $315. In addition to any penalty imposed, a person found guilty of an offence under this clause may be 
ordered by the court to pay compensation to the person to whom the plant or plant related product was sold or 
supplied. 

Part 3—Packaging, identifying and transporting plants and plant related products 

Division 1—Packaging and labelling of fruits, vegetables and nuts 

12—Packaging and labelling of fruit, vegetables and nuts for sale 

 This clause makes it an offence for a person to sell or pack for sale, any fruit, nuts or vegetables if the 
packaging is not clean and in good repair, and labelled in accordance with the requirements of the regulations. A 
person must also comply with any requirements or prohibitions prescribed by the regulations in relation to the use of 
used packaging. There is a penalty of $5,000 or an expiation fee of $315 for contravening this clause. 

13—Identification of plants sold for propagation 

 This clause prohibits a person from selling any prescribed plant for propagation unless it is accompanied by 
a label or other written notice containing the information required by the regulations. There is a penalty of $5,000 or 
expiation fee of $315 for contravening this clause.  

Division 2—Manifests 

14—Manifests 

 A person is required under this clause to lodge a manifest with the Chief Inspector that complies with the 
requirements of the Minister before bringing plants or plant related products into South Australia for sale. A person 
must not tranship, or transport through South Australia, a plant or plant related product for sale in another State 
unless, before doing so, the person has lodged a manifest with the Chief Inspector. The person must produce a copy 
of the manifest at a quarantine station or on the request of an inspector. There is a penalty of $5,000 or an expiation 
fee of $315 for contravening any of these requirements. 

Part 4—Accreditation and registration schemes 

Division 1—Accreditation of production areas 

15—Accreditation of production areas 

 The Minister may declare, by notice in the Gazette, that an area specified in the notice is free of specified 
pests and that specified statements may be used in advertising, packaging or selling plants or plant related products 
produced or processed in that area. It is an offence to use any such statement in relation to plants or plant related 
products not produced or processed in the specified area, the penalty for which is $20,000 (which may be expiated 
on payment of $500 expiation fee). 

Division 2—Accreditation of persons 

16—Application for accreditation 

 Applications for accreditation under this proposed Division must be made to the Minister in the manner and 
form required by the Minister and be accompanied by the prescribed fee. The Minister may require further 
information and the application process may require an inspection of premises, facilities and plant and equipment. 

17—Grant of accreditation 
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 The Minister must grant an accreditation on application if satisfied that the person is a suitable person to 
hold accreditation, taking into account such things as whether the person has committed any offence against this 
measure or the repealed Act or any offences of dishonesty. The Minister must also be satisfied that the person 
meets any requirements for accreditation relating to protocols, operational procedures or other prescribed matters. 

18—Authority conferred by accreditation 

 This clause provides that a person named in the accreditation is authorised to issue assurance certificates, 
and/or to verify assurance certificates or other documents, or the packaging or labelling of plants and plant related 
products, in accordance with the terms and conditions of the accreditation. 

19—Assurance certificates and evidence of verification 

 Assurance certificates may be issued in relation to the movement of a plant or plant related product within 
the State, into or out of the State, or for another purpose and may certify that specified plants or plant related 
products comply with this measure (or a corresponding law) in relation to the control or prevention of the spread of 
pests. Examples of matters about which certification may be given are included in the clause. Some of these include 
that a plant or plant related product is free of a specified pest, or has been subjected to a particular treatment or 
meets certain requirements. 

 This clause also provides that the verification of assurance certificates and other documents, or the 
packaging or labelling of plants and plant related products may be evidenced in a manner or form approved by the 
Minister. 

20—Conditions of accreditation 

 This clause gives the Minister the power to place conditions on a person's accreditation. Examples of what 
these conditions may contain are set out in the provision and include restrictions on the class or type of assurance 
certificate that can be issued under the accreditation; restrictions on the activities in relation to which the certificate 
can be issued; restrictions on the class or type of documents that may be verified; conditions regarding the records 
to be kept by the accredited person; conditions requiring compliance with prescribed protocols or operational 
procedures; conditions relating to the audit of the person's operations under the accreditation, and conditions 
regarding the provision of information required by the Minister. It is an offence for an accredited person to 
contravene a condition of the person's accreditation. In relation to contravening a prescribed condition, there is a 
penalty of $5,000 or an expiation fee of $315. In relation to any other conditions, the penalty is $100,000 for a body 
corporate or $20,000 for a natural person. 

21—Periodic fees and returns 

 An accredited person must lodge a return with the Minister for the period and at a time set out in the 
regulations. The return must also be accompanied by a fee fixed by the regulations. If a person fails to lodge the 
return or pay the annual fee, the Minister may require the person to make good the default and pay an amount set by 
the regulations as a penalty by notice in writing. The person has 14 days in which to comply with the notice or the 
person's accreditation will be suspended. If the person is still in default 3 months after the Minister's notice, the 
accreditation will be cancelled. Written notice of a suspension or cancellation will be given to the person. 

22—Variation of accreditation 

 This clause provides that the Minister may vary the terms or conditions of an accreditation by written notice 
to the accredited person. The variation may be on the initiative of the Minister, or at the request of the accredited 
person and payment of the prescribed fee. 

23—Surrender of accreditation 

 Under this clause, an accredited person may surrender his or her accreditation to the Minister and in 
relation to an accreditation to issue assurance certificates, must also surrender any unissued assurance certificates. 
Failing to do so may result in a penalty of $1,250 or expiation fee of $160. 

24—Suspension or cancellation of accreditation 

 This clause sets out the grounds on which an accreditation may be suspended or cancelled by the Minister. 
These include where a person obtained the accreditation improperly, or the accredited person has ceased to carry 
on the activity authorised by the accreditation or has failed to pay fees or charges relating to the accreditation within 
the required time. An accreditation may also be suspended or cancelled if the accredited person breaches an 
accreditation condition or commits an offence against this measure or has been convicted of an indictable offence. 
Suspension of an accreditation may be for a specified period or until certain conditions are fulfilled or until the 
Minister orders otherwise. A suspension may be effective immediately or from a specified time. Written notice must 
be given to the person of the action or proposed action and the reasons for it and allow the person 14 days in which 
to make submissions to the Minister in relation to the action or proposed action. A person is required to return the 
accreditation and any unissued assurance certificates within 14 days of the suspension or cancellation of the 
accreditation. Failing to do so may result in a penalty of $1,250 or an expiation fee of $160. 

25—Offences 

 This clause provides that a person must not verify that assurance certificates or other documents issued 
under this measure or a corresponding law, or the packaging or labelling of plants or plant related products comply 
with the requirements of this measure or a corresponding law except as authorised by accreditation granted under 
Division 2. The penalty for a contravention of this provision is $100,000 for a body corporate or $20,000 for a natural 
person. 
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 This clause also sets out certain offences relating to accreditation and assurance certificates. These 
include that it is an offence for a person to issue an assurance certificate other than as authorised by accreditation 
granted under this Division. The penalty for a contravention of this provision is $100,000 for a body corporate or 
$20,000 for a natural person. Nor must a person issue anything that purports to be an assurance certificate unless 
the person is accredited to do so. The penalty for doing so is $100,000 for a body corporate and $20,000 for a 
natural person. It is also an offence to alter information in an assurance certificate without the written authority of the 
person issuing the certificate, or in the case of an alteration that relates to the splitting of a consignment, the 
alteration is made by an inspector or a person authorised to split consignments under an accreditation. The penalty 
for doing so is $100,000 for a body corporate and $20,000 for a natural person. 

Division 3—Registration of importers 

26—Application for registration 

 This clause provides that an application for registration as an importer under this Division is to be made in 
the manner and form and contain the information required by the Minister and is to be accompanied by the 
prescribed fee. 

27—Grant of registration 

 The Minister must grant an application for registration as an importer if satisfied that the person is a 
suitable person to be registered and the applicant satisfies any requirements relating to protocols, operational 
procedures or other prescribed matters. 

28—Conditions of registration 

 This clause gives the Minister the power to place conditions on a person's registration as an importer. 
Examples of what these conditions may contain are set out in the provision and include restrictions on the type of 
plant or plant related product that the person may import; conditions regarding the records to be kept by the importer; 
conditions requiring compliance with prescribed protocols or operational procedures; conditions requiring compliance 
with applicable codes or rules made under this measure, and conditions regarding the provision of information 
required by the Minister. It is an offence for a registered importer to contravene a condition of his or her registration 
with a penalty of $20,000 for a body corporate or $5,000 for a natural person and an expiation fee of $500 or $315, 
respectively. 

29—Periodic fees and returns 

 A registered importer must lodge a return with the Minister for the period and at a time set out in the 
regulations. The return must also be accompanied by a fee fixed by the regulations. If a registered importer fails to 
lodge the return or pay the registration fee, the Minister may require the importer to make good the default and pay 
an amount set by the regulations as a penalty by notice in writing. The importer has 14 days in which to comply with 
the notice or the importer's registration will be suspended. If the importer is still in default 3 months after the 
Minister's notice, the registration will be cancelled. Written notice of a suspension or cancellation will be given to the 
importer. 

30—Variation of registration 

 This clause provides that the Minister may vary the terms or conditions of an importer's registration by 
written notice to the importer. The variation may be on the initiative of the Minister, or at the request of the registered 
importer and payment of the prescribed fee. 

31—Surrender of registration 

 A registered importer may surrender the registration to the Minister. 

32—Suspension or cancellation of registration 

 This clause sets out the grounds on which an importer's registration may be suspended or cancelled by the 
Minister. These include where a person obtained the registration improperly, or the registered importer has ceased 
to carry on the activity authorised by the registration or has failed to pay fees or charges relating to the registration 
within the required time. Registration may also be suspended or cancelled if the registered importer breaches a 
condition of registration or commits an offence against this measure or has been convicted of an indictable offence. 
Suspension of a registration may be for a specified period or until certain conditions are fulfilled or until further order 
of the Minister. A suspension may be effective immediately or from a specified time. Written notice must be given to 
the importer of the action or proposed action and the reasons for it and allow the importer 14 days in which to make 
submissions to the Minister in relation to the action or proposed action. A person is required to return the registration 
within 14 days of the suspension or cancellation of the registration. Failing to do so may result in a penalty of $1,250 
or an expiation fee of $160. 

33—Offence 

 It is an offence for a person to import into the State, plants or plant related products for sale or other 
commercial purpose, unless they are registered to do so under Division 3. There is a maximum penalty of $20,000 
for a body corporate or $5,000 for a natural person or an expiation fee of $500 or $315, respectively. 

Division 4—Register 

34—Register 
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 This clause requires that the Minister keeps a register of accredited persons and registered importers in the 
form and containing the information considered appropriate by the Minister. 

Division 5—Reviews and appeals 

35—Review by Minister 

 This clause provides that a person may apply to the Minister for a review of a decision to refuse an 
application for the grant of accreditation under Division 2 or registration as an importer under Division 3; or the 
imposition or variation of the terms or conditions of accreditation or registration, or the suspension or cancellation of 
an accreditation or registration. An application for a review made under this clause must be made within 28 days 
from when the person was given written notice of the decision. The Minister has the discretion to determine the 
application for review as he or she sees fit. The determination must be made within 28 days of the application being 
lodged, or the decision will be taken to have been confirmed by the Minister. 

36—Appeal to District Court 

 A decision of the Minister on review may be appealed by the applicant to the Administrative and 
Disciplinary Division of the District Court within 28 days. The Minister must give written reasons for the decision if 
required by the applicant for the review, and the time for instituting an appeal will run from the time the applicant 
receives the written statement of those reasons. 

Part 5—Enforcement 

Division 1—Approved auditors 

37—Approved auditors 

 This clause provides that the Minister may approve a person as an auditor for the purposes of this measure 
if satisfied that the person can provide satisfactory and efficient audit services and the person is suitably qualified. 
The Minister may impose conditions on the approval including that the person enter into an audit agreement with the 
Minister, conditions limiting the functions or powers of the person or limiting the area of the State in which those 
powers may be exercised, or conditions fixing fees that are to be paid to the Minister. An audit agreement entered 
into by the person and the Minister must regulate the provision of audit services under this measure and set out the 
requirements relating to audit reports, and also provide that the agreement will terminate if approval is withdrawn by 
the Minister. The agreement may also regulate the charges that may be made by the auditor for audit services and 
the withdrawal of audit services for the non-payment of such charges. The Minister and approved auditor may by 
agreement, vary or terminate an audit agreement. The Minister may impose further conditions of approval or vary or 
revoke a condition by written notice to the approved auditor. The Minister may also cancel an approval if satisfied the 
auditor is in breach of a condition of the approval or a term of the audit agreement. The rights of an inspector to 
exercise a power under this measure is not limited by an approval or audit agreement. 

38—Duty of auditor to report certain matters 

 This clause provides that if on conducting an audit, an approved auditor forms a reasonable belief that an 
accredited person is or has breached a prescribed accreditation condition or is or has engaged in conduct of a 
prescribed kind, the auditor must inform the Minister of the name and address of the accredited person and the 
details of the facts and circumstances giving rise to the belief. There is a penalty of $5,000 for failing to do so. 

39—Offence to hinder or obstruct auditor 

 Under this clause, it is an offence to hinder or obstruct an auditor performing an audit under this Division of 
the measure with a penalty of $5,000. 

Division 2—Inspectors 

Subdivision 1—Appointment and identification 

40—Appointment of Chief Inspector and deputy 

 This clause provides that the Minister may appoint a person to be the Chief Inspector and the deputy of the 
Chief Inspector. While acting in his or her absence, the deputy has all the powers and functions of the Chief 
Inspector under this measure or any other Act. 

41—Appointment of inspectors 

 Under this clause, the Minister may appoint inspectors for the purposes of this measure by instrument in 
writing. Such an appointment may be conditional. 

42—Identification of inspectors 

 This clause provides that an inspector must be issued with an identity card that contains a photograph and 
the name of the person or a unique identification code. An inspector must produce this card for inspection at the 
request of a person in relation to whom the inspector intends to exercise any powers under this measure or any 
other Act. If a person ceases to be an inspector, the person must immediately return the identity card to the Minister. 
There is a penalty of $1,250 for failing to do so. 

Subdivision 2—Powers 

43—General powers 
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 This clause provides inspectors with powers to enter, search, give directions, require production of 
documents, verify assurance certificates, packaging and labelling, seize and retain plants or plant related products, 
among other things, as may be reasonably required for the administration and enforcement of this measure. Certain 
powers may only be exercised on the authority of a warrant or with the consent of the occupier of the premises. The 
clause also sets out what an inspector may do with a plant or plant related product seized under this clause. 

44—Power to investigate 

This clause provides inspectors with power to carry out investigations as reasonably necessary for the purposes of 
determining whether a plant or plant related product is affected by a pest or identifying or tracing pests. 

45—Power to issue plant health certificates 

 This clause provides that inspectors may issue plant health certificates in respect of plants or plant related 
products— 

 grown, produced, packed, used, treated or tested in the State; or 

 to be imported, introduced or brought into the State. 

 The plant health certificate may certify as to things such as the condition of a plant or plant related product, 
or that the plant or plant related product is free of a particular pest, or has been treated in a certain way. The clause 
sets out the powers that may be exercised by the inspector in relation to the issue of the certificate. It is an offence 
for someone other than an inspector to issue a plant health certificate, with a penalty of $100,000 for a body 
corporate and $20,000 for a natural person. It is also an offence to alter a plant health certificate unless authorised to 
do so in writing by an inspector or the alteration relates to the splitting of a consignment by an accredited person 
authorised to do so by an accreditation granted under Part 4 of this measure. 

Subdivision 3—Miscellaneous 

46—Immunity from liability 

 This clause provides for immunity from civil liability for inspectors and persons assisting inspectors in 
carrying out their duties under this measure. Any action that would, in the absence of this clause, lie against an 
inspector or assisting person lies instead against the Crown. 

47—Warrant procedures 

 This clause provides for the procedures for obtaining warrants for the purposes of this measure in 
accordance with current practice. 

48—Offence to hinder etc inspectors 

 This clause sets out offences in relation to inspectors including of hindering or obstructing an inspector or a 
person or animal assisting an inspector in the exercise of powers under this measure. A person also must not fail to 
comply with a requirement or direction of an inspector the penalty for which is a fine of $5,000. 

Part 6—Miscellaneous 

49—Delegation 

 This clause provides the Minister and the Chief Inspector with power to delegate a function or power under 
this measure by instrument in writing. 

50—Compensation 

 Under this clause, the Minister is given a discretion to pay compensation to any person who has suffered 
damage or loss as a direct consequence of a notice or an order made under proposed Part 2 of the measure. 

51—False or misleading statements 

 This clause creates an offence if a person makes a statement that is false or misleading in a material 
particular in an application made, information provided or a certificate issued under this measure. The penalty, in the 
case where the person knowingly made a false or misleading statement is $10,000 and, in any other case, $5,000. 

52—Self-incrimination 

 This clause makes provision against self-incrimination. 

53—Service of notices and orders 

 This clause makes provision for the service of notices and order under this measure in the usual terms. 

54—Vicarious liability 

 This clause provides that an act or omission of an employee or agent will be taken to be the act or omission 
of the employer or principal unless it is proved that the act or omission did not occur in the course of the employment 
or agency. 

 This clause further provides that if a body corporate commits an offence against this measure, each 
member of the governing body of the body corporate is guilty of an offence and liable to the penalty applicable to the 
principal offence unless it is proved that the member could not by the exercise of reasonable diligence have 
prevented the commission of that offence. 
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55—Evidence 

 This clause makes provision for evidentiary procedures for the purposes of the measure. 

56—Commencement of prosecution of offences 

Proceedings for an offence under this measure may be commenced at any time within 3 years of the day on which 
the offence is alleged to have been committed. 

57—Continuing offences 

 Under this clause, if an offence against the measure is committed by reason of a continuing act or 
omission, the person liable for the offence is liable, in addition to the penalty for the offence, to a daily penalty for 
each day on which the act or omission continues. 

58—General defence 

 It is a defence to a charge of an offence against the measure if the defendant provides that the offence did 
not result from any failure on his or her part to take reasonable care to avoid the commission of the offence. 

59—Incorporation of codes and standards 

 Notices given or regulations made under the measure may be of general or limited application and may 
apply, adopt or incorporate (with or without modification) any code, standard or other document prepared or 
approved by a body or authority referred to in the notice or regulation as in force from time to time, or as in force at a 
specified time. 

60—Regulations 

 The Governor may make such regulations as may be necessary or expedient for the purposes of the 
measure. 

Schedule 1—Related amendments, repeal and transitional provisions 

Part 1—Related amendments 

 Part 1 of Schedule 1 provides for amendments consequential on the passage of this measure to the Citrus 
Industry Act 2005 and the Phylloxera and Grape Industry Act 1995. 

Part 2—Repeal 

 Part 2 of Schedule 1 provides for the repeal of the Fruit and Plant Protection Act 1992 and the Noxious 
Insects Act 1934. 

Part 3—Transitional provisions 

Part 3 of Schedule 1 makes provision for transitional arrangements. 

CRIMINAL INVESTIGATION (COVERT OPERATIONS) BILL 

 The Hon. P. HOLLOWAY (Minister for Mineral Resources Development, Minister for 
Urban Development and Planning, Minister for Small Business) (17:22):  I move: 

 That this bill be now read a second time. 

I seek leave to have the second reading explanation inserted in Hansard without my reading it. 

 Leave granted. 

 As part of the attack on the activities of 'outlaw motor cycle gangs', the Premier has called for a national 
approach to the problems posed by bikies. Co-operative criminal investigation powers are a very good example of a 
national approach. This Bill will enable co-operative arrangements to be made with other Australian jurisdictions in 
the areas of criminal investigation dealt with. 

 This Bill deals with three of those areas. Reform of the law dealing with electronic surveillance is a more 
difficult and controversial subject and will be addressed in due course. 

 A task force known as the national Joint Working Group (JWG) established by the Standing Committee of 
Attorneys-General and the Australian Police Ministers Council published a Discussion Paper in February 2003 that 
discussed and presented draft legislation on four topics—controlled operations, assumed identities, electronic 
surveillance and witness anonymity—and received 19 submissions nationally. This report arose from developments 
in the Council of Australian Governments meetings in the previous year. A Final Report was published in 
November 2003. 

 The Report of the JWG dealt with four areas of criminal investigation law. They were (a) assumed identities 
of informers and undercover operatives; (b) the protection of the identity of some witnesses in court; (c) undercover 
operations; and (d) electronic surveillance. 

Assumed Identities 

 An assumed identity is a false identity used by a law enforcement authority for a limited period for the 
purpose of criminal investigation or the gathering of criminal intelligence. An assumed identity provides cover for an 
undercover operative engaging in a controlled operation to uncover criminal activity or to infiltrate organised criminal 
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groups. It is important that the undercover operative be able to verify the false identity with such common identity 
documents as a driver's licence, birth certificate, passport and credit card. South Australia has no legislation that 
deals with this area of law. As the Wood Royal Commission into the NSW Police Service found in 1997, that lack 
means that the assumption of false identities for law enforcement purposes may be ad hoc, uncertain in legality and 
lacking in accountability. Therefore, the principal purpose of this legislation is to regularise the creation of false 
identities by government agencies and to legalise expressly the use of authorised false identity documents by 
officers of law enforcement agencies. 

 The lack of an explicit legislative regime means that law enforcement officers are exposed to the risk that 
they commit criminal offences in acquiring and using an assumed identity, such as the general offences of making 
and using false documents and specific offences aimed squarely at identity theft. In addition, the lack of a legislative 
base means that there may be inadequate provision for internal and external accountability mechanisms. The Wood 
Royal Commission into the NSW Police Service recommended that there be a legislative regime for assumed 
identities in NSW (see the Law Enforcement and National Security (Assumed Identities) Act 1998 of NSW). The 
Commonwealth Government enacted legislation in 2001, now provided for in sections 15XA-15XW of Part 1AC of 
the Crimes Act 1914. Those provisions were to be supplemented by the provisions of the Crimes Legislation 
Amendment (National Investigative Powers and Witness Protection) Bill 2006. That Bill, however, lapsed with the 
last General Election. Victoria has enacted the model in the Crimes (Assumed Identities) Act 2004; the Queensland 
version is to be found in the Police Powers and Responsibilities Act 2000; and the Western Australian version in the 
Royal Commission (Police) Act 2002. 

 The cross border element of the proposed legislation is particularly significant. It is notorious that criminal 
behaviour, particularly serious and organised criminal behaviour, does not respect State borders—indeed, may seek 
to profit from them. Jurisdictional differences and policing areas within Australia create opportunities for crime to 
flourish. Differing legislative requirements in each Australian jurisdiction about assumed identities create operational 
uncertainty and delay for law enforcement in cross border criminal investigations. It is proposed that the mutual 
recognition provisions in the Bill will provide for a scheme that will allow law enforcement authorities using a false 
identity validly obtained in South Australia under the South Australian Act to use that identity elsewhere in Australia. 
In addition, the mutual recognition provisions contemplate that law enforcement authorities using a false identity 
validly obtained in South Australia under the South Australian Act can lawfully acquire evidence of that false identity 
from an identity issuing authority in another jurisdiction. 

 The Bill deals with these general issues that comprise the structure of the legislative scheme: 

 the procedure for applying for an assumed identity authority; 

 the grounds for issuing an authority for an assumed identity; 

 the contents of the authority; 

 the period for which the authority remains in force; 

 the agencies or bodies from which false identity documents can be obtained and whether the issuing of 
these documents is mandatory or voluntary; 

 the scope of the protection from criminal liability and the provision of civil indemnity for people using the 
authorised false identities and the people who have issued them; 

 sanctions for the misuse of false identities; 

 cross border recognition of authorities; 

 the participation of people who are not law enforcement officers; and 

 record-keeping, auditing and reporting requirements. 

Witness Protection 

 Occasionally it is necessary to allow a witness in court proceedings to give evidence without disclosing his 
or her true identity, to protect the personal safety of the witness or his or her family. Several Australian jurisdictions 
provide specific measures to protect the true identity of covert operatives who give evidence in court. These 
measures include, holding the part of the court proceedings relating to the person's identity in private; suppressing 
the publication of evidence relating to the person's identity; excusing the witness from disclosing identifying details; 
and enabling the person to use a false name or code name during court proceedings. 

 The law on protecting the identity of undercover police witnesses varies between jurisdictions. In some 
jurisdictions, legislation has been enacted, while other jurisdictions leave the issue to the common law. South 
Australia has no such legislation. It should. Further, in line with the aim of the cross border investigation package, it 
is desirable to put in place a consistent system in each Australian jurisdiction for cross border investigations. For 
example, if a South Australia police officer participates in a controlled operation that extends into the Northern 
Territory, the officer needs to be assured that his or her identity can, if necessary, be protected in any proceedings in 
the Northern Territory (conforming to proceedings in South Australia). Such consistent protection is necessary to 
facilitate and encourage cross border investigation and to protect the safety of covert operatives. 

 Concealing the true identity of undercover operatives in this situation can achieve two purposes that are in 
the public interest. The first is protecting the personal safety of the witness (or other persons connected to the 
witness, such as his or her family). The second is enhancing the efficacy of undercover operations. By protecting the 
true identity of the witness, he or she is preserved as a useful undercover officer, an important tool in fighting 
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organised crime. Concealing an undercover operative's true identity may also be necessary to encourage police 
officers and non-police informers to participate in undercover operations, confident that, if necessary, their identity 
and safety will be protected. 

 But these factors do not always prevail. There is also a strong and contrary public interest in the right of an 
accused to be tried fairly. Measures that conceal the true identity of a witness may detract from the right of an 
accused to be tried fairly, to the extent that they may impinge on the defendant's ability to test the credibility of the 
witness properly, or at all, in a crucial matter. The kinds of issues that are important are: the witness's general 
honesty, expertise or standing; the witness's motive to lie; the consistency, or inconsistency, of the witness's 
evidence with previous statements made by the witness; and the witness's capacity for accurate observation and 
recollection. 

 The true identity of the witness will not always be required for credibility to be tested. Issues such as the 
witness's motive to lie or capacity for accurate recollection will not usually hinge on the actual name or address of the 
witness. But concealing the true identity of a witness's identity should only be available in exceptional circumstances 
and subject to strict criteria. A model legislative system for protection of witness identity for covert operatives has the 
advantage of providing transparency and certainty as to when identity will be concealed. It will also provide 
consistency for law enforcement agencies and operatives who operate in cross border investigations. 

 It is not true that a statutory regime to this effect will destroy an inalienable common law right for there is 
good authority that the identity of a witness can be concealed at common law. Although there is an early case 
denying the judicial authority to suppress the identity of a witness (R v Stipendiary Magistrate at Southport ex parte 
Gibson [1993] 2 QdR 687), the major effect of that decision was to lead the Parliament of Queensland to enact a 
statutory scheme that, in effect, overruled that decision. The leading authority now is the later decision in Jarvie v 
The Magistrates' Court of Victoria [1995] 1 VR 84. That decision said that there was a judicial discretion to allow 
undercover operatives to give evidence without revealing their true identity. Leave to appeal to the High Court was 
refused. The judicial discretion was based on the doctrine of public interest immunity. That doctrine, sometimes 
known as the 'informer's immunity', has a long lineage. The most common use of the doctrine is to prevent 
disclosure of documents or to prevent cross-examination of an identified witness if either course would result in the 
identification of a police informer. There is no doubt that public interest immunity and the informer's privilege is 
accepted in South Australia (R v Mason (2000) 74 SASR 105; R v McKelliff (2004) 87 SASR 476; Haydon v 
Magistrates Court and Rofe (2001) 87 SASR 448; R v Haydon (No 2) [2005] SASC 16). In Mason and McKelliff, the 
Full Court quoted with approval from Jarvie. On the other hand, it did not specifically apply the informers' immunity to 
a witness giving evidence in court because that was not the situation before it in either case—nor in the Haydon 
decisions. 

 Legislation allowing the use of a witness in court under conditions of anonymity exists in the 
Commonwealth (Crimes Act 1914, section 15XT), New South Wales (Law Enforcement and National Security 
(Assumed Identities) Act 1998), Queensland (Evidence (Witness Anonymity) Amendment Act 2000), Western 
Australia (Royal Commission (Police) Act 2002, section 25), New Zealand (Evidence Act 1908 sections 13A-13J). 
Tasmania has enacted the Witness (Identity Protection) Act 2006 but it is not yet in force. 

 The Government proposes to put the ability to present a witness in court with a false identity on a firm 
statutory footing. The proposed scheme will differ from the position at common law. The reasons for putting forward 
the legislation are clarity, transparency and improvement. 

 In outline, the proposed scheme is that the chief officer of a law enforcement or intelligence agency is able 
to give a witness an identity protection certificate that enables a witness to give evidence under a pseudonym 
without disclosing his or her true identity, to protect the personal safety of the witness or his or her family. The chief 
officer may delegate the decision making authority to a Deputy Commissioner. The decision-maker must be satisfied 
that disclosing the person's true identity would endanger them, or somebody else, or would prejudice current or 
future investigation of a criminal offence. The decision-maker must complete a formal certificate containing the 
following information: 

 the assumed name for the purposes of the proceeding; 

 the period during which the operative was involved in the operation to which the proceeding relates; 

 the name of the agency; 

 the date of the certificate; 

 the grounds for giving the certificate; 

 whether the operative has been found guilty of an offence, and if so, particulars of each instance; 

 whether charges are pending or outstanding, and if so, particulars of each instance; 

 where the operative is a law enforcement officer, whether he has been found guilty, or been accused of, 
misconduct, or there are charges outstanding or pending and the particulars of each instance; 

 whether a court has made adverse findings about the credibility of the operative, and the particulars of 
each instance; 

 whether the operative has made a false representation where the truth was required, and particulars of 
each instance; and 

 anything else known relevant to the credibility of the operative 
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 The witness will appear in person to give evidence, be cross-examined and have his demeanour assessed 
by the court. However, the real name and address will be withheld from the court as well as the defence. Details 
relating to the credibility of the witness will appear on a certificate of protection issued by the decision-maker, and 
made available to the court and defence. This will mean that the defence is restricted in its ability to question the 
credibility of the witness, as only those details revealed on the certificate will be available. 

 The decision to protect the identity of a witness is final, and cannot be appealed against or otherwise 
challenged in any court. However, the court at which the protected witness appears will have the authority to give 
leave or make an order that may lead to the disclosure of the operative's true identity or address. An application for 
leave must be made in closed court. However, the court may only make such an order or give leave if it is satisfied 
that: 

 there is evidence that, if accepted, would substantially call into question the operative's credibility; 

 it would be impractical to properly test the credibility of the operative without allowing for possible 
disclosure of their identity or address; and 

 it is in the interests of justice for the operative's credibility to be tested 

 If the order to disclose is made, the court must adjourn proceedings for sufficient time so that the 
prosecution can decide whether to proceed with the witness or not. If the prosecution decides not to call the witness, 
the order for disclosure must lapse. The provisions for granting leave do not require the court to 'balance' the 
competing public interests in a fair and open trial (which may require disclosure) against the protection of the identity 
of a witness. Rather, the competing interests are taken into account by being considered separately by the law 
enforcement agency (which would consider the need for protection) and the court (which would consider the 
necessity for disclosure of identity to ensure a fair trial). The application of these provisions will mean a departure 
from the common law approach, where courts 'balance' these competing interests. 

 There are offences of disclosure of information dealing with a protected operative. Where a protection 
certificate is current, and a person engages in conduct that results in a real identity being revealed, a maximum 
penalty of two years' imprisonment is applicable. Where a person is also reckless about whether his conduct will 
endanger the health and safety of a person, or will prejudice the effective conduct of an investigation, the maximum 
penalty is 10 years imprisonment. 

 The Commissioner of Police is required to provide annual reports to the Minister, which must be tabled in 
Parliament, containing details of the issuing and use of witness protection certificates. 

Undercover or Controlled Operations 

 The substantive South Australian provisions were enacted in 1995 and have worked well. They are more 
than adequate by themselves for intrastate operations. I do not intend to open up the substantive provisions of the 
current law. There has been no objection to the way the current law works from the judiciary, the prosecution, the 
police or the defence bar. Things are best left alone in such circumstances. 

 The JWG recommended a model Bill covering the whole of the substantive law on what it called controlled 
operations for interstate operations. The general purpose of the model was to be that there would be one system for 
intrastate investigations and another for interstate investigations. It is not conducive to good and efficient criminal 
investigation for there to be parallel systems regulating undercover operations. It is possible that any one given 
investigation will require two sets of authorities and two sets of procedures. This can lead only to confusion. It is 
therefore proposed to enact cross-border provisions within the substantive provisions that South Australia has now. 
Once the cross border provision is enacted, South Australia can apply for the corresponding recognition of its 
process in other enacting jurisdictions. 

 I commend the Bill to Members. 

Explanation of Clauses 

Part 1—Preliminary 

1—Short title 

2—Commencement 

 These clauses are formal. 

3—Interpretation 

 The parameters of this measure are established in the Long Title. The Long Title provides that this 
measure is enacted to authorise the use of undercover operations and assumed identities for the purposes of 
criminal investigation and the gathering of criminal intelligence within and outside of South Australia; to establish a 
certification scheme for the protection of the identity of certain witnesses; to provide for multi jurisdictional recognition 
of undercover operations, assumed identities and the certification scheme; and for other purposes. Clause 3 
contains definitions of words and phrases used in the measure, including definitions of an approved undercover 
operation, an assumed identity, assumed name and witness identity protection certificate. 

Part 2—Undercover operations 

4—Approval of undercover operations 
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 This clause provides that a police officer of or above the rank of Superintendent may, if satisfied as to 
various criteria, approve undercover operations for the purpose of gathering evidence of serious criminal behaviour. 
Such approval must be in writing and must specify (among other matters) who is authorised to participate in the 
operations, the nature of the operations and the period for which the approval is given. A copy of the instrument of 
approval must be provided to the Attorney-General. 

5—Legal immunity of persons taking part in approved undercover operations 

 This clause (which operates both prospectively and retrospectively) provides that, despite any other law, an 
authorised participant in approved undercover operations incurs no criminal liability by taking part in undercover 
operations in accordance with the terms of the approval. 

Part 3—Assumed identities 

Division 1—Authority to acquire or use assumed identity 

6—Application for authority 

 This clause makes provision for the making of an application by a law enforcement officer to the chief 
officer of the law enforcement agency for an authority to— 

 acquire an assumed identity; and/or 

 use an assumed identity. 

 Such an application must be in writing and must contain certain information, including the name of the 
person authorised to acquire or use an assumed identity and the reasons for the need of the assumed identity. 

7—Determination of applications 

 This clause provides that the chief officer may grant an authority applied for under clause 6 subject to such 
conditions as the chief officer thinks fit if the chief officer is satisfied as to the criteria set out in the clause. If the 
authority is granted in respect of a person who is not a law enforcement officer (that is, an authorised civilian), the 
chief officer must also appoint a law enforcement officer to supervise the acquisition and/or use of the assumed 
identity by the authorised civilian. 

8—Form of authority 

 This clause sets out the requirements for the form of the authority. 

9—Period of authority 

 This clause provides that an authority granted to a law enforcement officer (an authorised officer) remains 
in force until cancelled, while an authority for an authorised civilian remains in force until the end of the period 
specified in the authority (which may not exceed 3 months) unless cancelled sooner. 

10—Variation or cancellation of authority 

 This clause provides that the chief officer who grants an authority may vary or cancel the authority at any 
time and must cancel the authority if satisfied that any of the grounds for the granting of the authority no longer exist. 

11—Yearly review of authority 

 Each authority granted by a chief officer of a law enforcement agency must, at least once a year, be 
reviewed by the chief officer (or his or her delegate) to determine whether the grounds for the granting of the 
authority still exist. 

12—Making entries in register of births, deaths and marriages 

 The Supreme Court may, on application by the relevant chief officer, order the Registrar of Births, Deaths 
and Marriages to make an entry in the Register under the Births, Deaths and Marriages Registration Act 1996 in 
relation to the acquisition of an assumed identity under an authority or corresponding authority. 

 Such an application must be heard in closed court. 

13—Cancellation of authority affecting entry in register of births, deaths and marriages 

 If a chief officer cancels an authority for an assumed identity for which there is an entry in the Births, 
Deaths and Marriages Register, the chief officer must apply to the Supreme Court for an order cancelling the entry 
and the Registrar of Births, Deaths and Marriages must give effect to any such order of the Court. 

Division 2—Evidence of assumed identity 

14—Request for evidence of assumed identity 

 The chief officer of a law enforcement agency who grants an authority under proposed Division 1 may also 
request the chief officer of an issuing agency to produce evidence of an assumed identity and provide the relevant 
authorised person with that evidence. 

15—Cancellation of evidence of assumed identity 

 The chief officer of an issuing agency must cancel evidence of an assumed identity if directed to do so by 
the chief officer of the law enforcement agency who requested the production of the evidence. 
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16—Legal immunity of officers of issuing agencies 

 This clause provides that the officer of an issuing agency who does something that, apart from this 
proposed clause, would constitute an offence, is not criminally responsible for the action if the action is done to 
comply with a request under this Division. 

17—Indemnity for issuing agencies and officers 

 This clause provides that the relevant law enforcement agency must indemnify an issuing agency or 
agency officer for any liability incurred by the agency or officer if the liability is incurred because of something done 
by the agency or officer in complying with a request or direction in the course of duty and the agency or officer have 
met any prescribed requirements. 

Division 3—Effect of authority 

18—Assumed identity may be acquired and used 

 Assumed authorities may be acquired and used by an authorised person in accordance with the authority 
and— 

 in the case of an authorised officer—in the course of his or her duty; 

 in the case of an authorised civilian—in accordance with any direction by the person's supervisor under the 
authority. 

19—Legal immunity of authorised persons acting under authority 

 This clause provides for immunity under the law for an authorised person acting properly under an 
assumed identity in accordance with the authority and if doing the act would not be an offence if the assumed 
identity were the person's real identity. 

20—Indemnity for authorised persons 

 Where the chief officer of a law enforcement agency grants an authority, the law enforcement agency must 
indemnify the authorised person under the authority for any liability incurred by the person if— 

 the act is done in the course of acquiring or using an assumed identity in accordance with the authority; 
and 

 the act is done— 

 in the case of an authorised officer—in the course of his or her duty; or 

 in the case of an authorised civilian—in accordance with any direction by his or her supervisor under 
the authority; and 

 the requirements (if any) prescribed by the regulations have been met. 

21—Particular qualifications 

 Proposed clauses 19 and 20 do not apply to anything done by an authorised person if a particular 
qualification is required to do something and the authorised person does not have that qualification (even if the 
person purports to have the qualification under the assumed identity). 

22—Effect of being unaware of variation or cancellation of authority 

 This proposed Division continues to apply to an authorised person whose authority has been varied or 
cancelled for so long as the person is unaware of the variation or cancellation and is not reckless about the variation 
or cancellation. 

Division 4—Mutual recognition 

23—Requests to participating jurisdiction for evidence of assumed identity 

 If an authority authorises a request under this clause, the chief officer of a law enforcement agency 
granting the authority may request the chief officer of an issuing agency of a participating jurisdiction stated in the 
authority— 

 to produce evidence of the assumed identity in accordance with the authority; and 

 to give evidence of the assumed identity to the authorised person named in the authority. 

24—Requests from participating jurisdiction for evidence of assumed identity 

 This clause authorises the chief officer of an issuing agency in SA to produce and give evidence of an 
assumed identity in SA under a request under a corresponding law. 

Division 5—Compliance and monitoring 

25—Misuse of assumed identity 

 This clause makes it an offence for an authorised person to acquire evidence of an assumed identity not in 
accordance with the authority or to misuse an assumed identity. The penalty for such an offence is imprisonment for 
2 years. 
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26—Disclosing information about assumed identity 

 This clause provides that it is an offence for a person to intentionally, knowingly or recklessly disclose 
information that reveals that an assumed identity acquired or used by a person is not the person's real identity in 
circumstances where the disclosure is not made in connection with the administration or execution of this measure 
or a corresponding law, for the purpose of legal proceedings or in accordance with a requirement imposed by law. 
The penalty for such an offence is imprisonment for 2 years. 

 The penalty for a wrongful disclosure is imprisonment for 10 years in circumstances in which the person— 

 intends to endanger the health or safety of any person or prejudice the effective conduct of an investigation 
or intelligence-gathering in relation to criminal activity; or 

 knows that, or is reckless as to whether, the disclosure of the information— 

 endangers or will endanger the health or safety of any person; or 

 prejudices or will prejudice the effective conduct of an investigation or intelligence gathering in relation 
to criminal activity. 

27—Record keeping 

 This clause requires the chief officer of a law enforcement agency to keep appropriate records containing 
the information set out in the provision about the operation of this proposed Part. 

28—Audit of records 

 This clause requires that the records referred to above kept in relation to an authority be audited at least 
once every 6 months while the authority is in force and at least once in the 6 months following the cancellation or 
expiry of an authority. 

Division 6—Delegation 

29—Delegation 

 This clause makes provision for the chief officer to delegate his or her functions under proposed Part 3. 

Part 4—Witness identity protection 

Division 1—Interpretation 

30—Interpretation 

This clause assists in the interpretation of this proposed Part. 

Division 2—Witness identity protection certificates for local operatives 

31—Chief officer may give witness identity protection certificate to local operative 

 This clause provides that the chief officer of a law enforcement agency may give a witness identity 
protection certificate in respect of a local operative of the agency in relation to proceedings if— 

 the operative is or may be required to give evidence in the proceedings; and 

 the chief officer is satisfied on reasonable grounds that the disclosure in the proceedings of the operative's 
identity or where the local operative lives is likely— 

 to endanger the safety of the operative or someone else; or 

 to prejudice any investigation. 

 The chief officer must be satisfied as to certain information (to be verified by statutory declaration) before 
giving any such certificate. 

32—Protection of decision to give witness identity protection certificate 

 A decision to give a witness identity protection certificate is final and cannot be appealed against, reviewed, 
called into question, quashed or invalidated in any court. 

 However, that does not prevent a decision to give a witness identity protection certificate from being called 
into question in the course of any proceedings of a disciplinary nature against the person who made the decision. 

33—Form of witness identity protection certificate 

 This clause sets out the requirements for a witness identity protection certificate. 

34—Cancellation of witness identity protection certificate 

 This clause provides that a witness identity protection certificate must be cancelled if the chief officer of a 
law enforcement agency considers that it is no longer necessary or appropriate to be in place. 

35—Permission to give information disclosing operative's identity etc 

 If the chief officer of a law enforcement agency gives a witness identity protection certificate in respect of a 
local operative of the agency in relation to proceedings, the chief officer may, if he or she considers it necessary or 
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appropriate for information that discloses, or may lead to the disclosure of, the local operative's identity or where the 
local operative lives to be given (otherwise than in the proceedings), give written permission to a person to give the 
information. 

Division 3—Use of witness identity protection certificate in proceedings 

36—Application and interpretation of Division 

 This clause provides that this proposed Division applies to proceedings in SA in which an operative is, or 
may be, required to give evidence obtained as an operative. 

 For the purposes of this Division, a witness identity protection certificate is— 

 a witness identity protection certificate given in respect of a local operative; or 

 an interstate witness identity protection certificate, 

as the case requires. 

37—Filing and effect of filing of witness identity protection certificate in court 

 A witness identity protection certificate for an operative in relation to proceedings in SA must be filed in the 
court before the operative gives evidence in the proceedings and a copy must be given to each party to the 
proceedings before the operative is to give evidence. 

 If these procedures are followed, the operative in respect of whom the certificate has been filed may give 
evidence under the assumed name or court name stated in the certificate and his or her identity or residence cannot 
be revealed in the proceedings. 

 The presiding officer in proceedings in a court in which a witness identity protection certificate is filed may 
require the operative— 

 to disclose his or her true identity to the presiding officer; and 

 to provide the presiding officer with photographic evidence of that identity. 

38—Orders to protect operative's identity etc 

 The court in which a witness identity protection certificate is filed may give such orders as it considers 
necessary or desirable to protect the identity of the operative and prevent disclosure of where the operative lives. 
The penalty for contravening any such order is imprisonment for 2 years. 

39—Directions to jury 

 If an operative in respect of whom a witness identity protection certificate is filed in a court in relation to 
proceedings gives evidence in the proceedings, the court must (unless it considers it inappropriate) direct the jury 
not to give the operative's evidence any more or less weight, or draw any adverse inferences against the defendant 
or another party to the proceedings because the certificate has been filed or the court has made an order. This 
clause is subject to proposed clause 40. 

40—Application for disclosure of operative's identity etc in proceedings 

 Under this clause, a party to proceedings may apply to the court for permission to ask a question of a 
witness or for a witness to make a statement that may lead to the disclosure of an operative's identity or where the 
operative lives if (and only if) the court is satisfied as to each of the following: 

 there is evidence that, if accepted, would substantially call into question the operative's credibility; 

 it would be impractical to test properly the credibility of the operative without allowing the risk of disclosure 
of, or disclosing, the operative's identity or where the operative lives; 

 it is in the interests of justice for the operative's credibility to be able to be tested. 

 Unless the court considers that the interests of justice require otherwise, the court must be closed when an 
application under this clause is made or when any question is asked, evidence given, information provided or 
statement made. 

 The court must make an order suppressing the publication of anything said when an application under this 
clause is made and when any question is asked, evidence given, information provided or statement made. The 
penalty for breaching such an order is imprisonment for 2 years. 

41—Offences 

 A person commits an offence (the penalty for which is imprisonment for 2 years) if— 

 a witness identity protection certificate in respect of an operative has been given; and 

 the person knows that, or is reckless as to whether, the certificate has been given; and 

 he person intentionally, knowingly or recklessly does something (the disclosure action) that discloses, or is 
likely to lead to the disclosure of, the operative's identity or where the operative lives; and 
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 the person knows that, or is reckless as to whether, the certificate had not been cancelled (whether under 
this measure or a corresponding law) before the person does the disclosure action; and 

 the person knows that, or is reckless as to whether the disclosure action is not permitted under this 
measure or authorised under a corresponding law. 

 If a person commits any such offence in circumstances in which the person— 

 intends to endanger the health or safety of any person or prejudice the effective conduct of an 
investigation; or 

 knows that, or is reckless as to whether, the disclosure action endangers or will endanger the health or 
safety of any person or prejudices or will prejudice the effective conduct of an investigation, 

 the person will be liable to imprisonment for 10 years. 

Division 4—Delegation 

42—Delegation 

 This clause makes provision for the chief officer to delegate any of his or her functions under this proposed 
Part. 

Part 5—Application of Act to approvals, authorities or certificates under corresponding laws 

43—Application of Act to approvals under corresponding laws 

 This clause applies specified provisions of this measure to anything done in SA in relation to a 
corresponding approval granted under a corresponding law as if it were an approval granted under proposed Part 2 
of this measure. 

44—Application of Act to authorities under corresponding laws 

 This clause applies specified provisions of this measure to anything done in SA in relation to a 
corresponding authority granted under a corresponding law as if it were an authority granted under proposed Part 3 
of this measure. 

45—Application of Act to witness identity protection certificates under corresponding laws 

 This clause applies specified provisions of this measure to anything done in SA in relation to a 
corresponding witness identity protection certificate granted under a corresponding law as if it were a witness identity 
protection certificate granted under Part 4 of this measure. 

Part 6—Miscellaneous 

46—State Records Act 1997 and Freedom of Information Act 1991 not to apply 

 This clause provides that neither the State Records Act 1997 nor the Freedom of Information Act 1991 
apply to information obtained under this Act. 

47—Annual report 

 This clause makes provision for an annual report to be submitted to the Minister that includes information 
relating to Part 2, Part 3 and Part 4 of the measure, for the exclusion of certain information to be excluded from the 
report and for the tabling of the report in Parliament. 

48—Regulations 

 This clause provides that the Governor may make such regulations as are necessary or expedient for the 
purposes of this measure. 

Schedule 1—Repeal and transitional provisions 

 The Schedule makes provision for the repeal of the Criminal Law (Undercover Operations) Act 1995 and 
for transitional arrangements consequent on the repeal of that Act and the enactment of this measure. 

STATUTES AMENDMENT (BULK GOODS) BILL 

 Received from the House of Assembly and read a first time. 

 The Hon. P. HOLLOWAY (Minister for Mineral Resources Development, Minister for 
Urban Development and Planning, Minister for Small Business) (17:23):  I move: 

 That this bill be now read a second time. 

I seek leave to have the second reading speech and explanation of clauses inserted in Hansard 
without my reading them. 

 Leave granted. 

 This Bill is designed to overcome a difficulty in the law about the sale of goods. It is concerned with goods 
that are stored in a bulk store before being either on-sold or retrieved. It addresses two problems. 
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 First, there is the risk for the owner who deposits the goods, if the operator of the bulk store becomes 
insolvent before the goods are on-sold. The High Court in the 1933 case of Chapman Bros v Verco Bros and 
Company Ltd ((1933) 49 CLR. 306) held that the deposit of goods in the bulk store in these circumstances could not 
be regarded as a bailment because it was impossible to return the exact goods deposited. It therefore reasoned that 
the arrangement under which the goods were deposited with the bulk store could only be a contract of sale. Property 
had therefore passed to the bulk-store operator at the time of deposit. 

 The result is that the seller who has deposited grain but has not been paid for it is at risk if the operator of 
the bulk store becomes insolvent before the goods are on-sold. The seller cannot retrieve the goods, but has not 
been paid the price, so he or she becomes merely an unsecured creditor in the liquidation. 

 This problem was highlighted when difficulty arose in New South Wales in 2005 when a silo operator 
became insolvent and the liquidator initially claimed that the grain deposited by various unpaid growers was his to 
sell. The case eventually settled and the growers were paid, but the New South Wales Government proceeded to 
amend the Warehouseman’s Liens Act to ensure that the problem would not arise in future. 

 Second, a similar problem can arise for the buyer if the goods in the bulk store have been on-sold to him 
but not collected. The buyer has paid the price for the goods but has not yet taken delivery of the quantity he has 
paid for. Because of section 16, as these goods have not been ascertained, should the seller become insolvent, 
once again, the buyer, despite having paid the price for the goods, becomes an unsecured creditor in the insolvency. 

 The latter problem received the attention of the English and Scottish Law Commissions in 1993, resulting in 
an amendment to the United Kingdom Sale of Goods Act by the U.K. Parliament in 1995. That amendment gives the 
buyer of unascertained goods forming part of an identified bulk an interest in the bulk, in common with the other 
buyers, from the time the goods are paid for and the bulk identified. The buyers are treated as owners in common of 
the bulk. Property thus passes even though the goods have not been separated. This ownership in common is an 
interim provision to give the buyer some protection until the goods are ascertained and he becomes their sole owner. 
At the same time, some modifications are made to the rules of common ownership to permit dealings with the bulk. 

 The New South Wales amendment that I mentioned dealt with both problems at once by adopting the 
model of the English law, as it protects buyers, and adopting a mirror-image provision to protect sellers. The Bill now 
before us does the same as the New South Wales law. 

 Members should understand that the Bill does not seek to restrict the parties’ freedom to make whatever 
agreement they wish. As with both the UK provisions and the New South Wales provisions, these are default rules, 
subject to any agreement between the parties to the contrary. They are meant to deal with the case where the 
contracting parties have made no provision for these matters but are not meant to stop the contracting parties 
deciding on some other arrangement that suits them better. 

 The purpose of this Bill, then, is to protect both producers, who deposit interchangeable goods in a bulk 
store, and the buyers of those goods, against the risk that the operator of the warehouse becomes insolvent before 
the seller has been paid for the goods. 

 The Bill is not retrospective. It will apply to contracts of sale or deposits in a bulk store that are made after 
the new law starts. In the meantime, it is, however, entirely open to producers and buyers who are worried about the 
present state of the law to protect themselves by the terms of their contracts. 

 I commend the Bill to the House. 

Explanation of Clauses 

Part 1—Preliminary 

1—Short title 

2—Commencement 

3—Amendment provisions 

 These clauses are formal. 

Part 2—Amendment of Sale of Goods Act 1895 

4—Amendment of section A2—Interpretation 

 This clause defines bulk for the purposes of new section 20A. 

5—Amendment of section 16—Goods must be ascertained 

 This amendment is consequential upon new section 20A. 

6—Insertion of section 20A 

 This clause inserts new section 20A as follows: 

20A—Contracts of sale for goods forming part of bulk 

 The proposed section applies to a contract of sale for a specified quantity of unascertained goods 
if— 

 the goods, or some of them, form part of a bulk that is identified either in the contract or by 
subsequent agreement between the parties; and 
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 the buyer has paid for some or all of the goods that form part of the bulk. 

 The proposed section provides that, unless the parties otherwise agree— 

 property in an undivided share in the bulk is transferred to the buyer; and 

 the buyer becomes an owner in common of the bulk, 

as soon as both of the conditions referred to in subsection (1) have been met. 

 Under the proposed section, unless the parties otherwise agree, the buyer's undivided share in 
the bulk at any time is the share that, at that time, is equivalent to the quantity of goods paid for and due to 
the buyer out of the bulk divided by the quantity of goods in the bulk. 

 If at any time the aggregate of all buyers' undivided shares in the bulk exceeds the whole of the 
bulk, those shares are to be reduced proportionately so that the aggregate is equal to the bulk. 

 If a buyer has paid for only some of the goods due to the buyer out of the bulk, any delivery to the 
buyer out of the bulk is to be attributed to the goods for which payment has been made. 

 Part payment for any goods is to be taken to be payment for a corresponding part of the goods. 

 The proposed section provides that a person who has become an owner in common of the bulk 
will be taken to have consented to— 

 delivery of goods out of the bulk to another owner in common of the bulk, being goods that are 
due under a contract to that other owner; and 

 any dealing with, or removal, delivery or disposal of, goods in the bulk by another owner in 
common of the bulk (but only to the extent of that other owner's undivided share in the bulk). 

 No cause of action lies against a person by reason of that person's having acted in accordance 
with subsection (7)(a) or (b) in reliance on the consent that exists by virtue of that subsection. 

 The proposed section provides that nothing in the section— 

 imposes an obligation on a buyer of goods out of the bulk to compensate any other buyer of 
goods out of the bulk for any shortfall in the quantity of goods received by that other buyer; or 

 affects a contract or other arrangement between buyers of goods out of the bulk for adjustments 
between themselves; or 

 affects the rights of a buyer under a contract to which this section applies. 

 This section does not apply to a contract of sale entered into before the commencement of the 
Statutes Amendment (Bulk Goods) Act 2008. 

Part 3—Amendment of Warehouse Liens Act 1990 

7—Amendment of long title 

8—Amendment of section 1—Short title 

 These clauses are consequential upon new section 14A. 

9—Amendment of section 4—Interpretation 

 This clause defines bulk for the purposes of new section 14A. 

 This clause amends the definition of operator of a warehouse as a consequence of new section 14A. The 
amended definition reflects the fact that an operator of a warehouse is not a bailee for the purposes of new section 
14A. 

10—Insertion of section 14A 

 This clause inserts new section 14A as follows: 

14A—Intermingled goods 

 The proposed section applies to goods that have been deposited with an operator of a warehouse 
by their owner (the depositor), or by his or her authority, and that have become intermingled with other 
goods of the same kind owned by, or deposited with, the operator of a warehouse so as to form a bulk. 

 The proposed section provides that, as from the time the goods become part of the bulk, unless 
the parties otherwise agree— 

 the depositor's property in the goods becomes property in an undivided share in the bulk; and 

 the depositor becomes an owner in common of the bulk; and 

 subject to paragraph (d) the depositor and the operator of the warehouse each have, in relation to 
the depositor's undivided share in the bulk, the same obligations as they would have had in 
relation to the goods had they not become part of the bulk; and 
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 the obligation of the operator of the warehouse to deliver the goods to, or to the order of, the 
depositor becomes an obligation to deliver an equivalent quantity of goods out of the bulk to, or to 
the order of, the depositor. 

 Under the proposed section, unless the parties otherwise agree, the depositor's undivided share 
in the bulk at any time is the share that, at that time, is equivalent to the quantity of goods that have been 
deposited by the depositor less the quantity of goods that have been delivered out of the bulk to, or to the 
order of, the depositor. 

 If at any time the aggregate of all depositors' undivided shares in the bulk exceeds the whole of 
the bulk, those shares are to be reduced proportionately so that the aggregate is equal to the bulk. 

 The proposed section provides that a person who has become an owner in common of the bulk 
will be taken to have consented to— 

 any delivery of goods out of the bulk to another owner in common of the bulk, being goods to 
which this section applies; and 

 any dealing with, or removal, delivery or disposal of, goods in the bulk by another owner in 
common of the bulk (but only to the extent of that other owner's undivided share in the bulk). 

 No cause of action lies against a person by reason of that person's having acted in accordance 
with subsection (5)(a) or (b) of the proposed section in reliance on the consent that exists by virtue of that 
subsection. 

 The proposed section does not apply to goods deposited with the operator of a warehouse before 
the commencement of the Statutes Amendment (Bulk Goods) Act 2008. 

 Debate adjourned on motion of Hon. J.M.A. Lensink. 

NURSING AND MIDWIFERY PRACTICE BILL 

 The House of Assembly agreed to the amendment made by the Legislative Council without 
any amendment. 

LIQUOR LICENSING (POWER TO BAR) AMENDMENT BILL 

 Adjourned debate on second reading. 

 The Hon. J.M.A. LENSINK (17:24):  I rise to indicate Liberal Party support for this bill. By 
way of explanation, my speech follows a number of those made by Independent speakers. The 
reason for that is that we have a particular process whereby we obtain a briefing, as would all 
honourable members, but we are required to conform with our own guidelines in terms of 
submitting joint party papers for approval on the Thursday prior to our joint party meeting on the 
Tuesday morning of a sitting week. While I had a fair indication of what our position would be, it 
was not formally determined until this morning. That explanation is for members in case they were 
wondering what was the reason for the delay. There has been a bit of a timing issue because we 
have had reshuffles as well, and I was not able to obtain a briefing that would enable me to put a 
position to my party in the previous sitting week. 

 This particular measure arises, we are told, following the recent incidents in Gouger Street, 
involving shootings about which all South Australians deserve to be concerned. It is surprising, in 
some ways, that this proposal has not come before the parliament in the past. We have already 
provided licensees with the opportunity to seek to bar particular patrons based on threats to family 
welfare or relating to particular incidents of unruly behaviour and so forth, or on any other 
reasonable grounds. This bill will extend to certain prescribed officers within the police force the 
ability to bar patrons, as a result of which licensees will not have to suffer the harassment or 
intimidation they might otherwise experience if they were to take up the already legal grounds 
themselves. A person who is to be barred will not be aware of whether it is, in fact, the licensee 
who has sought the barring or whether it has been on police advice. 

 I have read contributions from the crossbenches, and I think all members support that 
principle. As I have said, it is surprising that parliament has not sought to introduce this measure 
previously, because I am sure that many incidents have occurred, not just those relating to Gouger 
Street. This bill will enable police to bar patrons on welfare grounds indefinitely, and in relation to 
incidents also for a period of three months, then six months, and then indefinitely; and on other 
reasonable grounds for those three different time periods. An officer of sergeant's rank or higher 
can ban for a period of less than 72 hours, and an inspector or above can ban for a period of 
greater than 72 hours. The 72-hour period, I am advised, has been determined because it 
coincides with the period of a long weekend—that is, three times 24 hours, equalling the three days 
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of a long weekend—and it also covers limited licensed parties such as twenty-first birthday 
celebrations, and so forth. 

 It is understandable that the police have been frustrated if they have had good grounds to 
believe that patrons may have been present on licensed premises for questionable motivation, 
such as drug dealing. These barring measures are being extended so that, while no offence may 
have been detected, police officers may nevertheless hold concerns as to the safety and welfare of 
persons who are on those premises. 

 The amendments in the bill provide for reliance by the Commissioner of Police on criminal 
intelligence, where necessary, in order to bar particular persons. The Commissioner's order need 
only state—and I put this as a question to the minister whether, among the various amendments 
that have been circulating, this is still the case—that, unless the person was so barred, it would be 
contrary to the public interest. 

 I do note the concerns expressed by some members that using criminal intelligence to bar 
patrons by its very nature violates certain rights, that being the right to know what one is being 
charged with and the right to test that evidence alleged against the person concerned. 

 I understand that this evidence can be tested by appeal before a court, and I note that 
there is a case before the courts at the moment in which a potential licensee has challenged his 
right to hold a licence, which is under different parts of the legislation but is the same principle, so it 
will be interesting to see how that plays out in the courts. 

 The Liberal Party supports these principles, given the practical difficulties that exist and the 
attraction that people who might have very ill motives would have in attending licensed premises 
for their own ends, which may be quite illegal. A number of amendments to the bill have been 
proposed by the government and I will have questions on them in due course. There also will be 
some amendments from the Hon. Mark Parnell and some in particular from the Hon. Sandra Kanck 
which the Liberal Party will be quite attracted to. A number of these issues have been debated 
previously in relation to barring, so I do not wish to make a long-winded speech but will have some 
questions in committee. 

 The Hon. R.D. LAWSON (17:32):  I indicate general support for the amendments 
proposed in the bill. However, I have reservations about one aspect of it, namely, the use of 
criminal intelligence for the purpose of issuing barring orders. This is a matter which the Hon. Mark 
Parnell canvassed in his contribution, and I share his concerns in relation to it. Before coming to 
that matter, I indicate that the current structure of the Liquor Licensing Act is such that there is a 
power to bar in section 125. It is a power granted to the licensee or the responsible person for 
licensed premises. The licensee or responsible person, in order to invoke those powers, must 
serve on the person a notice barring them. A person who remains on or enters licensed premises 
or remains there when so barred is guilty of an offence, for which the maximum penalty is $1,250. 
There is provision for a review of that barring order contained in section 128 of the existing 
legislation. 

 Licensees have complained for some time—and well before the most recent events at 
licensed premises where there were shootings—about the fact that that power contained in section 
125 is difficult to exercise. If there is a highly desirable and possibly criminal person with associates 
who is the subject of a barring order from the licensee, there is a fair presumption on the part of the 
licensee that to issue a barring order in those circumstances may place the licensee or the 
licensee's responsible person in some danger to their own safety. The person banned or his 
associates might well retaliate, and a number of licensees have been complaining about that fact 
and requesting that the legislation be changed to give the police power to undertake that action, on 
the basis that there is less likely to be personal retribution to the licensee or the staff. 

 A lawyer, Mr Tony Tropeano, has been prominent in making that submission publicly, and I 
certainly share his concerns and those of others, and for that reason I support the principle, 
namely, that barring orders should be issued by police rather than by the licensee in certain 
circumstances. 

 There is already in the Liquor Licensing Act provisions dealing with criminal intelligence. 
Basically, the description of criminal intelligence is in section 28A of the existing law and, as other 
members have indicated, this is intelligence that enables the Commissioner of Police or a police 
officer to have regard to what is in effect secret information which is not required to be divulged to 
other parties other than a court, or a person to whom the Commissioner of Police authorises 
disclosure, or to the minister. 
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 I am somewhat bemused by the inclusion of the fact that a minister can be made aware of 
criminal intelligence, but that is the existing provision. That is an important provision in the current 
scheme of the act. If a licence is to be granted to someone and that person has, for example, 
undesirable or criminal antecedence, it may well be appropriate that criminal intelligence be part of 
the information laid before the licensing authority responsible for granting a licence. We supported 
that initially and I continue to support it. However, in relation to this bill we are being asked to 
extend the use of criminal intelligence from what is an important general issue—namely, who 
should be licensed—to the relatively insignificant issue of who should be barred. I believe that 
using criminal intelligence in the latter circumstance is actually using a sledge-hammer to crack a 
nut. 

 The Law Society of South Australia has provided comment on this bill in response to a 
request made initially by the Hon. Iain Evans in another place. In a letter dated 28 March 2008, the 
Law Society president wrote: 

 The society has considered the bill and second reading speech and while we consider some matters raised 
to be worthy of support there are other matters which cause some concern for a variety of reasons. The society 
comments as follows:  

 1. Power to bar. Traditionally this has been a power exercised by licensees or responsible persons 
for licensed premises. In our experience the current system has been reasonably efficient and effective in dealing 
with situations where patrons have behaved in an inappropriate manner on licensed premises and where the 
licensee or responsible person seeks to bar that individual from their licensed premises. In our experience such 
barring orders are generally respected by recipients and it is not common for matters to be taken on review to the 
Liquor and Gambling Commissioner. 

I interpose that I do not share the comfort that the Law Society has about the operations of the 
existing system. I believe that it has not given sufficient heed to the concerns expressed by 
Mr Tropeano and others. I continue with the Law Society letter, as follows: 

 The proposal to give the Commissioner of Police the power to issue such barring notices is a significant 
departure from the current system. We are generally supportive of the proposal that police be given the opportunity 
to become involved in the barring process. However, it may be appropriate for the Commissioner of Police to be 
required to satisfy the same test as a licensee is required to satisfy in issuing a barring order. 

 Further, we consider that the 'criminal intelligence' provision in the bill is excessive. If a member of the 
public is to be barred from licensed premises, then we are of the view that they should be entitled to be advised of 
the reasons for such barring and be given the opportunity to respond to same before the licensing authority. It is one 
thing for such 'criminal intelligence' provisions to be raised against an applicant for a liquor licence whom the 
Commissioner of Police might consider to be undesirable for reasons which cannot be disclosed for public interest 
grounds. We consider the non-disclosure of the grounds for barring such reasons of 'criminal intelligence' to be 
unnecessary, excessive and undesirable. 

I interpose my own expression 'using a sledge-hammer to crack a nut'. The Law Society continues: 

 One other odd outcome should the bill proceed in its present form is that police may bar a person from 
licensed premises where the licensee takes no issue with the recipient of the barring order. That would appear to be 
an undesirable outcome. We wonder whether a licensee should be given the right to participate in any such 
applications by the Commissioner of Police to issue a barring notice and be given the right to oppose such a barring 
order. Alternatively, the licensee's consent could be required where police seek to bar a person from particular 
licensed premises. 

 We note that penalties apply where a licensee or responsible person for licensed premises allows a barred 
person to be on their licensed premises. 

 We are also concerned by the very wide scope for such barring orders to be issued by the Commissioner 
of Police so that, for example, a barring order may bar a person from all licensed premises within the state. Again, 
we consider that to be excessive. It would, for example, prevent such a recipient of a barring order from attending 
public places which are licensed such as AAMI Stadium, Adelaide Oval, licensed restaurants, cafes or other venues 
where there may well be no good reason to prevent the entry of persons to such premises. 

 As an alternative, it may be appropriate for the Commissioner of Police to be required to satisfy the current 
test in section 125(1) which must be met by a licensee in issuing a barring notice to a patron—that is for reasons of 
welfare, offensive or disorderly behaviour, or any other reasonable ground. 

I interpose that I do not agree that, for the reasons just stated by the Law Society, this regime 
should be dismantled. I do not dismiss its concerns but I think it is somewhat far-fetched to imagine 
that there will be state-wide barring orders in circumstances where there is no necessity for them—
although I can imagine circumstances where it is entirely appropriate for someone, let us say, an 
alcoholic, who might be the subject of a general barring order on the existing grounds, namely, for 
the welfare of that person or a member of that person's family. The Law Society continues: 
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 As an aside we note that the current section 125(4) of the act makes it an offence for a licensee or 
responsible person for licensed premises, or even an employee of a licensee, to allow a person to enter or remain in 
a place from which the person is barred. It is a licensee or responsible person who issues the barring order. A 
licensee or responsible person has power to revoke an order. It appears odd that such a licensee or responsible 
person should be liable to a fine where they allow a barred person to enter or remain on the licensed premises. It is 
quite feasible that should these amendments proceed then the Commissioner may well issue tens, hundreds or even 
thousands of such barring notices. Enforcement and compliance by licensees and responsible persons would 
become very difficult if not impossible, even with the provision of photographs to licensees. Similar problems have 
been experienced in relation to persons barred from gaming rooms. 

I interpose here that I think that, once again, the Law Society is stretching the point a little in 
suggesting that there will be thousands of these orders issued and that it will be impossible for 
licensees and responsible persons to comply with their obligations. However, I will be asking the 
minister in her second reading response to indicate the government's stance on that proposition 
advanced by the society. The society continues with its final point (point 2) on the length of 
barrings. Its letter states: 

 The current situation is that a Licensee may not bar a person for greater than three months for a 'first 
offence'. The second barring can be for up to six months and the third barring can be for an indefinite period. The 
proposal to allow a period of greater than three months barring for a 'first offence' where approved by the 
Commissioner we think has merit. 

 One drawback is that the current system is simple and efficient and barring notices for up to three months 
can be issued without any involvement of the Liquor and Gambling Commissioner. It would be undesirable to see 
Licensees issue indefinite barrings for a 'first offence' which may well result in increasing numbers of Applications for 
Review by barred persons to the Commissioner. In our experience the three month barring period for a first offence 
is generally effective and efficient and deals with the problem patron without great drama. 

Once again I express my gratitude to the Law Society and its committee for expressing those 
views. As I indicated, I share their concerns about the use of criminal intelligence. I note that there 
are amendments on file, I think, from the Hon. Mark Parnell, and I will be listening keenly to the 
arguments that he advances. Personally, I have a good deal of sympathy for those amendments. 

 I also note that just today the government has placed on file an extensive series of 
amendments, which appear to deal with the casino. I have not had an opportunity to study them, 
although my colleague the shadow minister, who has the conduct of the legislation, has done so. I 
indicate that I may not necessarily agree with all of the position adopted by my party in relation to 
this measure. 

 The Hon. G.E. GAGO (Minister for State/Local Government Relations, Minister for the 
Status of Women, Minister for Consumer Affairs, Minister for Government Enterprises, 
Minister Assisting the Minister for Transport, Infrastructure and Energy) (17:47):  I thank 
honourable members for their indications of support for this bill. The Hon. Mark Parnell, the Hon. 
Sandra Kanck, the Hon. Michelle Lensink and the Hon. Rob Lawson have raised some concerns 
about the provision of the bill that protects from disclosure information classified by the 
Commissioner of Police as criminal intelligence. Honourable members objected to the fact that this 
material may not be disclosed to a person or persons about whom it relates—in this context, a 
person who is the subject of the barring order. 

 These provisions are contained in clause 5 of the bill. They prohibit disclosure of criminal 
intelligence to any person other than the Liquor and Gaming Commissioner, the minister, a court or 
a person to whom the Commissioner of Police authorises disclosure. The provisions also establish 
a procedure under which information identified by the Commissioner of Police as criminal 
intelligence may be protected from disclosure in court proceedings, but only where the court 
determines that the information meets the definition of criminal intelligence in the legislation. 

 This definition, which is amended by clause 4 of the bill, is very narrow. The only 
information that will qualify for protection is that relating to actual or suspected criminal activity, the 
disclosure of which could reasonably be expected to prejudice criminal investigations, enable the 
discovery of the existence or identity of a confidential source of information relevant to law 
enforcement or endanger a person's life or physical safety. It is the government's position that 
information that meets these criteria should not be disclosed to the criminals about whom it relates. 

 These types of provisions are by no means unique. Criminal intelligence, as defined in this 
bill, relevant to administrative decisions and determinations or tendered as evidence in court 
proceedings, is protected from disclosure under several South Australian acts, including the 
Serious and Organised Crime (Control) Act, the Security and Investigation Agents Act and the anti-
fortification provisions of the Summary Offences Act. Similar provisions can be found in the laws of 
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other jurisdictions; for example, the Western Australian Crime and Corruption Commission Act 
2003 protects from disclosure criminal intelligence tendered in review proceedings under the 
state's anti-fortification provision. That provision was upheld as constitutionally valid by the High 
Court in Gypsy Joker Motorcycle Club Inc v Commissioner of Police. 

 The Hon. Sandra Kanck indicated that she would move amendments to the bill to require 
barring orders to be reported to parliament. The government will be opposing these amendments 
and, obviously, I look forward to debating them during the committee stage. 

 The Hon. Robert Brokenshire raised concerns about illegal firearms and police resources, 
particularly those necessary to support Operation Avatar. Regarding firearms, the Hon. Robert 
Brokenshire will be pleased to learn that the government's Firearms (Firearms Prohibition Orders) 
Amendment Act 2008 will commence shortly. This legislation directly targets the possession of 
firearms by criminals. The new provisions will authorise the registrar of firearms, or the police in 
urgent cases, to make firearm prohibition orders against a person on the grounds that possession 
of a firearm by that person would likely result in due danger to life or property; or that the person is 
not a fit and proper person to possess a firearm and it is in the public interest to prohibit the person 
from possessing and using a firearm. 

 Regarding police resources, the Hon. Mr Brokenshire may not have realised, but the highly 
successful Operation Avatar was replaced last November by a new Crimes Gang Task Force. This 
task force more than doubles the number of officers dedicated to investigating the activities of 
criminal gangs in South Australia, with staffing boosted from 20 to 44 members. 

 SAPOL advises that this new task force has a multidisciplinary capacity, including 
investigators, general duties officers, Star operations members, motorcycle officers, forensic 
accountants, criminal intelligence experts and high-level analysis staff. Over the next five years, 
SAPOL will invest more than $5 million in IT to support the work of the task force. In closing, I thank 
all honourable members for their contribution during the second reading debate, and I look forward 
to the committee stage. 

 Bill read a second time. 

IRIS SYSTEMS 

 The Hon. G.E. GAGO (Minister for State/Local Government Relations, Minister for the 
Status of Women, Minister for Consumer Affairs, Minister for Government Enterprises, 
Minister Assisting the Minister for Transport, Infrastructure and Energy) (17:53):  I table a 
copy of a ministerial statement relating to an update on IMVS issues made earlier today in another 
place by my colleague the Minister for Health. 

 
[Sitting suspended from 17:54 to 19:48] 

 
LIQUOR LICENSING (POWER TO BAR) AMENDMENT BILL 

 In committee. 

 Clause 1. 

 The Hon. G.E. GAGO:  I move: 

 Page 2, line 3— 

  Delete 'Liquor Licensing (Power to Bar) Amendment' and substitute: Statutes Amendment (Power 
to Bar) 

This is an amendment to the short title of the bill. I understand that it is consequential upon the 
government's amendment No. 5. 

 Amendment carried; clause as amended passed. 

 Clauses 2 to 4 passed. 

 Clause 5. 

 The Hon. M. PARNELL:  I move: 

 Page 3, lines 17 to 21 (inclusive)— 

  Delete subsection (5) 
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 Page 5, lines 24 to 37 (inclusive) and page 6, lines 1 to 9 (inclusive) 

  Delete section 125A 

My two amendments relate to the same issue, that is, the issue of criminal intelligence being used 
by the police to bar persons from licensed premises. In my second reading contribution I explained 
that this was the only part of the bill I was objecting to. I objected to it on the same grounds that I 
objected to previous incarnations of criminal intelligence, most recently in the serious and 
organised crime bill; that is, when the state, through its various organs, is proposing to interfere 
with a person's rights, natural justice should step in and should enable a person to know the 
claims, allegations or charges against them and give them the ability to challenge those. 

 The bill proposes to give the police for the first time the power to bar, and I support that. 
The only part I do not support is the use of criminal intelligence. The Hon. Robert Lawson in his 
contribution said that he will be listening very carefully to my argument in favour of this amendment, 
but he knows full well, having read the Law Society's submission (and he read large chunks of that 
into Hansard), that very important legal principles are at stake here. My question would be: where 
does this use of criminal intelligence on the South Australian statute books stop? We have it in 
relation to serious and organised crime, and the bulk of members in this house thought that was 
appropriate because we were dealing with very serious criminal charges. 

 I understand that the concept is already in this legislation in relation to who is a fit and 
proper person to be able to hold a licence under this legislation, but we are now talking about 
something much lower down the scale, that is, the power to say to someone, 'You can't enter or 
remain in a licensed premises.' It is the right to have a drink in a pub, if you like; and, for criminal 
intelligence to be used in that situation, I think, is taking it too far. The question would be: where 
does it go next? Can we use criminal intelligence to prevent people from getting drivers' licences? 
Can we use criminal intelligence to prevent people getting some other benefit, reward, certificate or 
some other favour that the state can bestow on people? Where does it stop? 

 I say that it should stop with this legislation and that we do not need the power to use 
criminal intelligence. People might say, 'Well, there is the ability for someone to go to court and to 
challenge it', but the point still remains that while a judge might look at the information and say, 
'Yes, I agree it's criminal intelligence', there is no way for anyone to rigorously look at that evidence 
in terms of its veracity. 

 Members will recall when we debated the serious and organised crime bill that it came hot 
on the tail of a government announcement that it was going to use non-police officers for 
surveillance. We were talking about Dad's Army with binoculars through venetian blinds at the 
Flinders Medical Centre, for example, looking at whether people were breaking into cars. If you put 
the combination of inexperienced, non-official informers together with the concept of criminal 
intelligence, what you will find is that suboptimal evidence—evidence that could be challenged, if 
there were an opportunity to do so—will become influential and bear much more weight than it 
possibly deserves. Both my amendments—one is a test for the other—relate to the same issue and 
that is to say, yes, let's give the police the power to bar people from hotels, but let's not include the 
right to do so based on criminal intelligence. 

 The Hon. G.E. GAGO:  This amendment deletes proposed subsection (5) of section 28A 
of the Liquor Licensing Act. Proposed subsection (5) provides that, where the Commissioner of 
Police issues a barring order against a person because of information classified by the 
Commissioner to be criminal intelligence, the order need only state that it would be contrary to the 
public interest if the person were not so barred. This protects information certified as criminal 
intelligence from disclosure to the barred person. The government understands that this 
amendment and Mr Parnell's second amendment are both intended to prevent the Commissioner 
of Police issuing a barring order that can be based on information classified as criminal intelligence. 
The government opposes most strongly both these amendments. 

 Criminal intelligence may take the form of information from police informants or undercover 
officers, from covert surveillance, including electronic surveillance, or from victims of crime and 
other witnesses. The government believes that it is appropriate that a barring order be based on 
this type of information in appropriate cases. As honourable members would be aware, securing 
convictions against members of criminal gangs—in particular, criminal motorcycle gangs—has 
proved extremely difficult owing to the propensity of gang members and their associates to use 
violence and threats of violence to prevent witnesses testifying against them. 
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 For safety reasons or to protect the interests of people, we have defined criminal 
intelligence in a very narrow way. The only information that can be classified as criminal 
intelligence is information relating to actual or suspected criminal activity, the disclosure of which 
could reasonably be expected to prejudice criminal investigations, enable the discovery of the 
existence or identity of a confidential source of information relevant to law enforcement, or 
endanger the personal life or physical safety of someone. 

 As I advised members in my summary of the second reading debate on this bill, the use of 
information in the nature of criminal intelligence by decision makers is already provided in a 
number of South Australian and interstate acts. Statutory provisions protecting criminal intelligence 
from disclosure have been upheld as valid by the High Court and claims for public interest 
immunity against disclosure of information of the kind that would meet the definition of criminal 
intelligence have been a feature of our legal system for some time. 

 The government's position is that the use of criminal intelligence to support barring orders 
is appropriate and that such material (narrowly defined as it is) should not be disclosed to people to 
whom it relates. I reiterate: in terms of the sorts of protections to ensure that this is appropriately 
applied, there is a narrow definition of criminal intelligence. We have required the highest level of 
authority to deem these particular cases—it has to be deputy commissioner or above—and there is 
a right of appeal. We believe that we have enshrined in the legislation adequate protections to 
uphold individuals' rights, at the same time, balancing our need to be able to protect citizens from 
organised criminal activity. 

 The Hon. M. PARNELL:  I want to test this with the minister. Let us say a person says to 
the police, 'I suspect that Mr X is a drug dealer. I saw him selling drugs in the hotel.' Let us say that 
is sensational evidence, but it is plain wrong. Let us say it is just wrong: the person has made it up 
but they are convincing. They are saying, 'I reckon they are a drug dealer. I saw them selling drugs 
and I'm scared if they find out that I know.' What redress does a person who has been barred from 
licensed premises have against those accusations? Under what circumstances could they even 
find out the allegations made against them? 

 The Hon. G.E. GAGO:  Criminal intelligence is something that is defined and considered 
very carefully by the Commissioner of Police and Deputy Commissioner of Police. For material to 
be considered criminal intelligence, for instance, it would need to come from a credible source. 
Obviously it would need to be of significant severity. It may also include things such as information 
held by other jurisdictions, including the Australian Crime Commission. This is information that is 
not just hearsay that has been passed on by some Joe Blow off the street. Criminal intelligence is 
very carefully considered material. 

 It is material which is deemed to be incredibly sensitive. I have already put on record the 
sorts of things that it would be reasonably expected to do if divulged: prejudice criminal 
investigations; enable discovery of the existing identity of a confidential source of information 
relevant to law enforcement; or endanger the person's life or physical safety. Obviously it is 
material of a particularly sensitive nature. If other material is involved in that information that is not 
deemed to be of criminal intelligence—that is, open source information—then the person who is 
barred would have access to that. They would not have access to the information deemed to be 
criminal intelligence, which comes under that, because it would be considered to be unsafe and 
inappropriate. As I said, it is not some hearsay off the street from some Joe Blow—that is most 
unlikely to make it into the categorisation of criminal intelligence. 

 The Hon. R.D. LAWSON:  I am glad to hear what the minister is saying; unfortunately, that 
is not what the legislation says. Criminal intelligence is defined as: 

 ...information— 

it does not say it has to be credible or verified or anything else about it— 

relating to...suspected criminal activity...the disclosure of which could reasonably be expected to prejudice criminal 
investigations, or to enable the...existence or identity of a confidential source... 

In the example given by the honourable member—namely, a false or malicious report—clearly, if 
that information were false or malicious, it would very much be to the detriment of the person who 
made the false complaint. He would be at risk, and I think it is one of the weaknesses of this and 
other measures that the standard is not as high as the minister is suggesting. It does not have to 
be credible information; it can be information of any kind about actual or suspected criminal activity. 
Frankly, I am not comforted by the minister's assurances. 
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 However, in relation to this matter, I ought to go back to basic principles. In the past the 
Liberal Party and I have supported criminal intelligence provisions. We supported them in relation 
to security agents on the basis that that legislation contained a mechanism for judicial 
determination. Clearly, if a person's licence is taken away or refused (a licence to conduct a 
livelihood) they have an incentive to make an application to the court and have the issue 
determined before a court. We believe these things ought to be determined by a court. But, in the 
case of a barring order, which does not have serious economic consequences for any individual, it 
is rather a social inconvenience to be barred from particular licensed premises. 

 It would be a very rare occurrence where anyone would take an application or appeal 
against a barring order of that kind. You would have to be a particular sort of individual and not 
particularly concerned by it. So, what is important to us, namely judicial protection, is illusory in 
relation to barring orders because nobody is actually going to make an application to the court to 
have the barring order removed because of the cost, the inconvenience, the prospect of success 
and the value of the fruits of success. People would simply not do it. 

 So, whilst we have said in relation to security agents, organised crime and terrorists, there 
is judicial protection, the individual has a substantial interest and has an opportunity to have the 
criminal intelligence tested before an independent judicial authority and, notwithstanding the fact 
that the individual does not have access to the criminal intelligence, the court will. We take the view 
that, if an independently appointed court has that information, that is sufficient protection in ordinary 
circumstances. However, where you take it down to the level of barring orders in licensed 
premises, as I said, the protection is illusory and that is why I, personally, have severe reservations 
about this measure. 

 The Hon. Mr Parnell mentioned that this is the thin end of the wedge. I am not usually 
convinced by arguments of that kind, but he is absolutely right here because we see introduced 
into this legislation by way of an amendment from the government earlier this month—
notwithstanding the fact that the bill was first introduced in March of this year—a new amendment 
to introduce these barring orders into the casino as well. So, here it is; it is, in fact, the thin edge of 
the wedge. We get the licensed premises; now we get the casino. What next will it be? I think the 
honourable member is quite right to point to the fact that what we see here is the government 
finding this notion of imposing civil penalties or impositions on people on the basis of criminal 
intelligence being extended. 

 There might be someone, for example, in relation to the casino (an amendment that is yet 
to be debated) who might regard their attendance at the casino as something that is in their own 
economic interests. They might actually pursue some sort of a claim if they are a professional 
gambler, for instance. However, in relation to the ordinary case of a barring order of licensed 
premises, I do not believe there is really sufficient protection. I am ambivalent about it. As the 
shadow minister has indicated, I know the Liberal Party will be supporting the government's 
proposal; I personally do not support it. 

 The Hon. SANDRA KANCK:  I will be supporting the amendments. When I gave my 
second reading speech, I said that the issue of criminal intelligence was for me the point on which I 
would decide whether I would support the legislation at the third reading. Similar to the 
Hon. Mr Lawson, I do not believe it is appropriate. Unlike the Hon. Mr Lawson, I did not think it was 
appropriate in the Serious and Organised Crime (Control) Bill, and in other legislation this 
government has introduced. But in this case it really is going over the top. You cannot equate 
people who have been a problem (and I do not deny that their are problems) to a terrorist, and it 
would be foolish for us to do so. I feel very strongly about supporting these amendments, or 
certainly this first one as a test amendment. 

 The Hon. G.E. GAGO:  I can only reiterate that I believe we have put in a range of 
protections, which include the narrow definition of 'criminal intelligence'. The fact is that only the 
executive of South Australia Police is able to make a decision in relation to criminal intelligence. 
So, I am not too sure what the Hon. Robert Lawson and the Hon. Sandra Kanck and, for that 
matter, the Hon. Mark Parnell are saying. If they are saying that they do not trust the Assistant 
Commissioner, the Deputy Commissioner or the Commissioner of Police to make appropriate 
decisions about what is and what is not criminal intelligence, I found that astounding. 

 We have ensured that only the executive of our police force, our most senior police 
officers, officers holding the highest authority, are able to make that decision, and I think that is a 
pretty solid safeguard. It is certainly solid enough for me. There are also, of course, appeal rights. I 
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think it is outrageous to suggest that adding in the casino is the thin edge of the wedge. The casino 
is just like any other licensed venue, and it should be included. 

 The Hon. SANDRA KANCK:  I do not consider that to be any sort of insult to those people 
in our police force. I just give the member the example of Dr Mohammad Haneef. It went all the 
way up to the head of the Australian Federal Police, Mick Keelty, and he got it wrong. Simply 
having seniority does not mean that you will get these things right. 

 The Hon. M. PARNELL:  I was not going to engage again, but I will in response to what 
the minister said. The issue for me is that the easiest call of all for these executive members of the 
police force to make is that something is criminal intelligence. Someone just has to say that it is a 
serious allegation, and I am fearful that, if they found out that it was me who dobbed them in, I 
would be in big trouble. That is a very easy call for the police to make. 

 The problem I have is that, if they are wrong, there is no way that we will ever find out that 
they were wrong, and an injustice will have been committed. It is not about a blatant lack of trust in 
the police officers. It is about the legal process being able to test the veracity of evidence and, in 
this bill, we are saying that there is some evidence that we are just going to accept and we are not 
going to let its veracity be tested. That is why I am proposing this amendment. 

 The Hon. G.E. GAGO:  Veracity can be tested through an appeal process which is a part 
of due process. They can appeal. 

 The Hon. M. PARNELL:  With respect, the veracity cannot be tested because you will not 
find out what the evidence was because it was criminal intelligence. That is the whole point. You 
will never find out what it was that was said against you. 

 The Hon. G.E. Gago:  The judge will know. 

 The Hon. M. PARNELL:  The judge will know, but the judge is not going to cross-examine 
the same way that you would cross-examine because the judge was not there: you were—or not. 

 The Hon. R.D. LAWSON:  I think it is mischievous at best for the minister to suggest that 
those who support the honourable member's amendment do not trust the senior members of our 
police force. It is not a question of trusting or not trusting members of the police force. I happen to 
trust and respect members of the police force. They make mistakes. We have to lay down laws. 

 For a member of the Labor Party, especially a member of the left wing of the Labor Party, 
to suggest that, if we do not support this, we do not trust senior members of the police force is 
absolute nonsense. It is not a question of trust. It is a question of whether or not the legislative 
framework within which the police have to work is one that adequately protects the public, and I say 
that this one does not. 

 Amendments negatived. 

 The Hon. J.M.A. LENSINK:  There have been three sets of amendments tabled by the 
minister in relation to this bill, and I understand that sets Nos 1 and 2 are redundant. I am advised 
that it is only the third set that we ought to pay heed to. I did cross-reference all these. I did my 
homework to no avail, but, for the sake of just trying to clarify this issue, in relation to the second 
set, the minister's amendment No. 3 of the second set substantially changed the language of 
clause 5(2) in relation to barring. 

 The original wording, which I understand is not to be altered now by the minister's 
amendment, read thus: 'If the Commissioner of Police bars a person from entering or remaining on 
licensed premises', etc., and that was then changed to 'If a person is barred from entering or 
remaining on licensed premises'. I seek clarification as to why the government decided not to 
proceed with that particular amendment. 

 The Hon. G.E. GAGO:  We took parliamentary counsel advice on this, which was that 
what is before you, what we are proposing, actually makes clearer that it involves only the 
Commissioner of Police or a senior police officer. So, it was on the advice of parliamentary counsel 
that this provided a greater level of clarity. 

 Clause passed. 

 Clauses 6 and 7 passed. 

 Clause 8. 

 The Hon. G.E. GAGO:  I move: 
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 Page 5, lines 32 to 34 [new section 125A(1)]— 

  Delete 'if the Commissioner of Police is satisfied, based on criminal intelligence, that it is in the 
public interest to do so' and substitute: 

  on any reasonable ground 

Clause 8 inserts new sections 125A and 125B into the act. Section 125A provides the 
Commissioner of Police with the power to bar while section 125B provides a police officer with the 
power to bar on the authorisation of a senior police officer. Whereas the power to bar under section 
125B may be exercised on welfare grounds where the barred person commits an offence or 
behaves in an offensive or disorderly manner, or on any other reasonable ground—grounds that 
mirror the licensee's power to bar under section 125—section 125A restricts the Commissioner of 
Police's power to bar to where he is satisfied, based on criminal intelligence, that it is in the public's 
interest to do so. I repeat what I have said before that criminal intelligence is narrowly defined; I 
believe I have already dealt with the rest of it. 

 The Hon. J.M.A. LENSINK:  Again, this is similar to the previous questions in that there 
were other versions of this proposed by the government which were, I think, quite different. My first 
question is: does this amendment to the bill broaden the grounds on which the Commissioner of 
Police can bar an individual? 

 The Hon. G.E. GAGO:  I am advised that the answer to that is no. 

 The Hon. J.M.A. LENSINK:  There was a previous version where the original wording 
referred to criminal intelligence. The minister's first set of amendments also retained the language 
of 'criminal intelligence', whereas this amendment will, in effect, delete that and replace it with 'on 
any reasonable ground'. Will the minister provide an explanation as to why the government has 
sought to amend the clause in this way? 

 The Hon. G.E. GAGO:  I have been advised that, again, it was on the advice of 
parliamentary counsel that the broader grounds (in terms of 'reasonable ground') was inserted into 
125A, whereas the specific reference to 'criminal intelligence' is still maintained in section 28A(5). 

 Amendment carried. 

 The Hon. SANDRA KANCK:  I move: 

 Page 9, after line 20 [inserted section 125E(5)]— 

  After paragraph (d) insert: 

   and 

  (e) the person's gender and race. 

In my second reading speech I raised a concern about the possibility that we could find people 
being targeted particularly on the basis of race—not so much gender but particularly race. What 
this amendment does, as far as gathering information, is to ensure that we have effectively, I 
suppose, a database that shows the practices of those administering the barring orders. So that, if 
there is a preponderance of people of a particular racial background, it will show up and we will 
eventually become aware of it. That will then put pressure back on the police, for instance, to look 
to themselves as to what they are doing and why they are targeting a particular group. That is the 
purpose of this amendment. 

 The Hon. G.E. GAGO:  We oppose the amendment proposed by the Hon. Sandra Kanck. 
The power for licensees to bar on welfare grounds came into operation on 1 September 2000. The 
Liquor and Gambling Commissioner has advised that in the past five years to date he has received 
around 20 advices of barring under section 125(6) of the act. The Commissioner has also advised 
that he has never received an application for review of a welfare barring. 

 I turn to new section 128A(1)(a)(ii). The power for licensees to bar a person under section 
125(1)(a) and (b) has been in the act since it was introduced in 1997. A barred person has the right 
to apply to the Commissioner for a review of such a barring, and I am satisfied that this protects the 
rights of the barred person. To require the Commissioner to analyse the grounds for all such 
barrings would impose a significant resource burden on his office, when resources could be more 
appropriately directed to areas such as compliance with legislation. 

 I do not believe that the reporting process, as proposed by the Hon. Sandra Kanck, would 
add to the integrity of the barring regime. Proposed new section 128A(b) would require the Liquor 
and Gambling Commissioner to report on matters in which he is not involved. The Commissioner of 
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Police is not required to provide the Liquor and Gambling Commissioner with a copy of police 
barrings. Therefore, the Liquor and Gambling Commissioner will not know the location, period, age, 
gender, race, or residential postcode, etc., as required. 

 I believe that it is unreasonable and impractical to require the Liquor and Gambling 
Commissioner to report on such matters. As I said, it is data over which he has very little control, 
particularly in terms of the way it is collected, collated and broken down. I believe that it places a 
significant impost both on the Liquor and Gambling Commissioner and on the police, who, after all, 
have to collect, collate and provide this data. For these reasons we oppose the amendment. 

 The Hon. SANDRA KANCK:  In terms of the appeal provision that she mentioned, could 
the minister advise how this operates? When someone is barred is something given to the person 
in writing that sets out their rights? 

 The Hon. G.E. GAGO:  I have been advised that, yes, there is. 

 The Hon. J.M.A. LENSINK:  I have been attempting to consult with my colleagues on 
these issues so that we get a most thoroughly examined piece of legislation. I rise to express 
opposition to this amendment not because of its intent, which I think is to gain as much information 
about trends as possible, which I think is very worth while, but in relation to not so much gender, 
because that is fairly unambiguous most of the time, but in terms of race. 

 I think if you ask somebody what race they are, you might get a few raised eyebrows from 
a lot of people; if you ask what nationality they are, then you will get a fairly straight answer. I 
understand that the honourable member is trying to get some understanding of what trends might 
be occurring in the community and, therefore, how we might address them, but I think that trying to 
ascertain somebody's race is a very difficult thing, indeed. In fact, in media reports we often hear 
about a particular offender of Caucasian or Aboriginal appearance. Some people might think that 
that language is politically correct, but I think it is used because one cannot always tell. If I use 
myself as an example, my heritage is northern European, but nobody ever guesses that; they think 
I am southern European. 

 Race is very difficult for anyone to ascertain, and if one were to ask a policeman or 
policewoman, in particular, in a position of authority, to ask somebody to identify their race, I think it 
might be a cause of some conflict purely because it is not something that is clear or anything I think 
most people in our community necessarily identify with. Indeed, if one is to be a genetic purist, 
some geneticists say that we are all one race and that there is no such thing. I think it is difficult to 
support this for reasons of practicality. 

 The Hon. R.D. LAWSON:  In relation to the matter just raised by my colleague, I point out 
that the corrections department, for example, is quite able to say what number of indigenous 
prisoners there are. The Office of Crime Statistics is able to publish very detailed statistics about 
the elements of Aboriginal offending in our community, so I am not entirely sure that the comment 
she makes is necessarily decisive against the honourable member's proposal. If the minister is 
saying that it is beyond the wit of government to provide statistics of this kind, I suppose that is a 
different issue. 

 The Hon. G.E. GAGO:  In an effort to produce the best legislation possible, I propose that 
we postpone the consideration of this clause until we have considered all other clauses. 

 Consideration of clause 8 deferred. 

 Clauses 9 and 10 passed. 

 New clause 11. 

 The Hon. SANDRA KANCK:  I move: 

 New clause, page 10, after line 22— 

 After clause 10 insert: 

  11—Insertion of section 128A 

 After section 128 insert: 

  128A—Report to Minister on barring orders 

  (1) The Commissioner must, on or before 30 September in each year (other than the 
calendar year in which this section comes into operation), provide a report to the 
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Minister specifying the following information in relation to the financial year ending on 
the preceding 30 June: 

   (a) in relation to an order made under Subdivision 2 barring a person from 
licensed premises for an indefinite period or a period exceeding 6 months— 

    (i) in the case of orders made under section 125(1)(aa) (a welfare 
order)— 

     (A) the number of welfare orders made; and 

     (B) the location of the licensed premises from which the 
persons were barred; 

    (ii) in any other case— 

     (A) the number of orders made; and 

     (B) statistical information about the type of conduct giving rise 
to the orders; and 

     (C) the location of the licensed premises from which the 
persons were barred; 

   (b) in relation to an order made under Subdivision 3— 

    (i) in the case of orders made because of information classified by the 
Commissioner of Police as criminal intelligence— 

     (A) the number of orders made; and 

     (B) the location of the licensed premises from which the 
persons were barred; and 

     (C) statistical information about— 

 the period for which the orders have effect; and 

 the age, gender, race and residential postcode of the 
persons barred; 

    (ii) in the case of orders made under section 125B(1)(e) (a welfare 
order)— 

     (A) the number of welfare orders made; and 

     (B) the location of the licensed premises from which the 
persons were barred; and 

     (C) statistical information about— 

 the period for which the orders have effect; and 

 the age, gender, race and residential postcode of the  
persons barred; 

    (iii) in any other case— 

     (A) the number of orders made; and 

     (B) statistical information about the type of conduct giving rise 
to the orders; and 

     (C) the location of the licensed premises from which the 
persons were barred; and 

     (D) statistical information about— 

 the period for which the orders have effect; and 

 the age, gender, race and residential postcode of the 
persons barred; 

   (c) the number of reviews of orders conducted under section 128 and the outcome 
of any such review. 

  (2) The Minister must, within 12 sitting days after receipt of a report under this section, 
cause copies of the report to be laid before each House of Parliament. 

I move the amendment standing in my name, particularly now as we know that we have the 
criminal intelligence provisions that will be operating in this bill when it becomes law. I think there is 
a need for a reporting mechanism, and that is what this effectively does. I might leave it at the 
moment until parliamentary counsel comes back, because I need to speak with them too. 
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 The Hon. G.E. GAGO:  Perhaps at this point I might place my intention on the record. As I 
have said, and for the reasons I have outlined, the government does not support the amendments 
that the Hon. Ms Kanck is putting forward relating to reporting. What we are looking at—and 
parliamentary counsel is providing us with some assistance on this—is to put forward an 
amendment where reporting is required but only on those orders that are deemed to involve 
criminal intelligence. All other orders, such as those under the 72-hour and less barrings—the three 
months, six months, indefinite—would not be required to be part of this reporting audit, but all 
barring orders that did fall under the provision of criminal intelligence would have reporting 
requirements. 

 The Hon. J.M.A. LENSINK:  We will debate this in more detail later this evening, but I 
would just like to commend the honourable member for bringing forward a proposal such as this, 
because I think criminal intelligence is at the pointy end of the legislation that is exercising all of our 
concerns. Therefore, we will be supporting some version of reporting to parliament in order to 
ensure that there is as much transparency as possible in this provision. 

 The Hon. G.E. GAGO:  I move: 

 Inserted section 128A(1)(b) 

 Delete paragraph (b) and substitute: 

  (b) In relation to an order made under Subdivision 3 because of information classified by the 
Commissioner of Police as criminal intelligence— 

   (i) the number of orders made; and 

   (ii) the location of the licensed premises from which the persons were barred; and 

   (iii) statistical information about— 

    (A) the period for which the orders have effect; and 

    (B) the age, gender, race and residential postcode of the persons barred; 

The effect of this amendment on the Hon. Sandra Kanck's amendment is to delete paragraph (b) of 
her amendment, which has the effect of requiring the reporting on police barring orders and 
replaces it with a new paragraph (b), which requires the reporting on those barring orders that 
pertain to— 

 The ACTING CHAIRMAN (Hon. J.S.L. Dawkins):  My advice is that we will proceed with 
the minister's amendment to the Hon. Sandra Kanck's amendment, but when we have dealt with 
that we need to go back to the amendment to clause 8. 

 The Hon. G.E. GAGO:  We are deleting the Hon. Sandra Kanck's paragraph (b) and 
replacing it with a new paragraph (b), which will have the effect of requiring reporting, but only on 
those matters that are deemed to be matters pertaining to criminal intelligence. All the reporting 
requirements outlined in the Hon. Sandra Kanck's amendment will still exist but will only pertain to 
those criminal intelligence orders. Clear as? 

 The Hon. J.M.A. LENSINK:  Not quite clear as. The preceding amendment from the 
Hon. Sandra Kanck was to include in clause 8 of the bill the personal details that could be 
collected. The substantive bill included full name, date of birth, residential address and business 
address. The Hon. Sandra Kanck sought to include gender and race, which I understand was not 
supported by the government or the Liberal opposition. However, the words 'race' and 'gender' 
appear in this amendment, and I thought we had not included that previously. For the reasons that I 
have expressed already, I do not have any problem with recording of gender but I think that race is 
problematic. I wonder whether that is a drafting issue that needs to be redressed. 

 The Hon. M. PARNELL:  I also noticed that the reporting mechanism included age, 
gender, race and residential postcode. But I am happy for it to be in here because it is not the 
same as it was before, which was that you had to ask the person their gender and race. This is a 
report by government, effectively, as to the operation of a provision and, in the same way that the 
Hon. Robert Lawson said our law enforcement authorities are able to identify by race people 
involved in the criminal justice system, it should not be very difficult to incorporate information 
about race if it is available. If it is not available, so be it; but, if it is, it might provide useful 
information to assist in the administration of these laws. So I am happy for those provisions to 
remain and I do not think they need to be deleted. 
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 The Hon. G.E. GAGO:  I understand we will sort this out when the bill goes to the lower 
house, so I think we are going to proceed. 

 The Hon. SANDRA KANCK:  I indicate support for the amendment in its amended form. 
My main aim was to get some sort of reporting procedure, which we now have, and my main 
concern was about criminal intelligence and this now addresses that, so I am happy to support the 
amendment to my amendment. 

 The Hon. J.M.A. LENSINK:  I am quite satisfied after the contribution of the Hon. Mark 
Parnell that this is a mechanism by which to collect information. It will not be one by which police 
officers will be demanding it from individuals, so I do not really have any objection to that issue in 
principle. I am quite happy for that to go by the by, or for the government to address that matter 
between the houses if it sees fit. 

 Amendment carried; new clause as amended inserted. 

 Clause 8. 

 The ACTING CHAIRMAN:  We now return to clause 8. Before the chair is the Hon. Sandra 
Kanck's amendment to page 9, after line 20. 

 The Hon. SANDRA KANCK:  I think we have argued out this issue and probably all we 
need to do is vote on it now. 

 The ACTING CHAIRMAN:  Does the minister wish to comment? 

 The Hon. G.E. GAGO:  I have already spoken on this. We are not supporting it. It is not 
needed. 

 The Hon. S.M. Kanck's amendment negatived; clause as amended passed. 

 New clauses 12 to16. 

 The Hon. G.E. GAGO:  I move: 

 New Part, page 10, after line 22— 

 After clause 10 insert: 

 Part 3—Amendment of Casino Act 1997 

  12—Amendment of section 3—Interpretation 

  Section 3(1)—after the definition of compliance notice insert: 

criminal intelligence means information relating to actual or suspected criminal activity 
(whether in this State or elsewhere) the disclosure of which could reasonably be 
expected to prejudice criminal investigations, enable the discovery of the existence or 
identity of a confidential source of information relevant to law enforcement or endanger a 
person's life or physical safety; 

 13—Insertion of section 45A 

 After section 45 insert: 

  45A—Commissioner of Police's power to bar 

  (1) The Commissioner of Police may, by written order, bar a person (the excluded person) 
from the casino for a period specified in the order or for an unlimited period on any 
reasonable ground. 

  (2) The order must— 

   (a) subject to subsection (3), state the grounds on which the order is made; and 

   (b) set out the rights of the excluded person to have the order reviewed by the 
Authority; and 

   (c) be given to the person against whom it is made personally or by sending it by 
post addressed to the person at the last known postal address. 

  (3) If a person is barred from the casino by order under this section because of information 
that is classified by the Commissioner of Police as criminal intelligence, the order need 
only state that it would be contrary to the public interest if the person were not so barred. 

  (4) If a person has been barred from the casino by order under this section, the licensee 
must, within 14 days of the service of the order, be provided with— 

   (a) a copy of the order; and 
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   (b) information that identifies the person, 

(but a failure to comply with this subsection does not affect the operation of the order). 

  (5) An excluded person who enters or remains in the casino while an order remains in force 
under this section is guilty of an offence. 

   Maximum penalty: $2,500. 

  (6) If an excluded person is allowed to enter or remain in the casino while an order remains 
in force under this section, the licensee is guilty of an offence. 

  Maximum penalty: $10,000. 

  (7) An agent or employee of the licensee or a police officer may exercise reasonable 
force— 

   (a) to prevent a person from entering the casino contrary to an order under this 
section; or 

   (b) to remove a person who is in the casino contrary to an order under this 
section. 

  (8) The Commissioner of Police may at any time revoke an order under this section. 

  (9) The Commissioner of Police may not delegate his or her power under this section 
except to a Deputy Commissioner or Assistant Commissioner of Police. 

  (10) A delegation under this section— 

   (a) must be by instrument in writing; and 

   (b) may be absolute or conditional; and 

   (c) does not derogate from the power of the Commissioner of Police to act in any 
matter; and 

   (d) is revocable at will by the Commissioner of Police. 

 14—Amendment of section 65—Review of decisions 

  (1) Section 65(2)—delete subsection (2) and substitute: 

   (2) A person aggrieved by a decision of the Commissioner of Police to bar the 
person from the casino by order under section 45A may, within 14 days after 
being given a copy of the order, apply to the Authority for a review of the 
decision. 

  (2) Section 65—after subsection (3) insert: 

   (4) In this section— 

    decision of the Commissioner includes, for example, the refusal of an 
application or the revocation of an approval. 

 15—Insertion of section 66A 

 After section 66 insert: 

  66A—Procedure in relation to criminal intelligence 

  (1) In any proceedings under this Part to be determined by the Authority, the Authority must 
maintain the confidentiality of information classified by the Commissioner of Police as 
criminal intelligence. 

  (2) In any proceedings under this Part to be determined by the Supreme Court, the 
Commissioner of Police may apply to the Court for a determination that information 
classified by the Commissioner of Police as criminal intelligence is criminal intelligence. 

  (3) The Supreme Court must maintain the confidentiality of information that is the subject of 
an application under subsection (2). 

  (4) If, on an application under subsection (2), the Supreme Court proposes to determine 
that the information is not criminal intelligence, the applicant must be informed of the 
proposed determination and given the opportunity to withdraw the information from the 
proceedings. 

  (5) If the Supreme Court determines that the information is criminal intelligence or the 
information is withdrawn, the Court must continue to maintain the confidentiality of the 
information. 

  (6) The confidentiality of information is maintained only if— 

   (a) the information is not used except for the purposes of the proceedings; and 
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   (b) the information is not disclosed to any parties to the proceedings or their 
representatives (other than the Commissioner of Police and representatives of 
the Commissioner of Police) or to any member of the public; and 

   (c) evidence and submissions about the information are received and heard in 
private in the absence of any parties to the proceedings and their 
representatives (other than the Commissioner of Police and representatives of 
the Commissioner of Police) and are not disclosed to any member of the 
public; and 

   (d) the information is not disclosed in any reasons for decision. 

  (7) The Authority or the Supreme Court may take any steps it considers appropriate to 
maintain the confidentiality of the information. 

  (8) The duties imposed by this section on the Supreme Court apply to any court dealing 
with information that has been determined to be criminal intelligence or with the question 
of whether information classified by the Commissioner of Police as criminal intelligence 
is criminal intelligence. 

 16—Substitution of section 69 

 Section 69—delete the section and substitute: 

  69—Confidentiality of criminal intelligence and other information provided by Commissioner of 
Police 

  (1) Information provided by the Commissioner of Police under this Act to the Authority or the 
Commissioner may not be disclosed to any person other than the Minister, a court or a 
person to whom the Commissioner of Police authorises its disclosure, if the 
Commissioner of Police asks for the information to be kept confidential on the ground 
that its disclosure might create a risk of loss, harm or undue distress. 

  (2) Information that is classified by the Commissioner of Police as criminal intelligence for 
the purposes of this Act may not be disclosed to any person other than the Authority, the 
Commissioner, the Minister, a court or a person to whom the Commissioner of Police 
authorises its disclosure. 

  (3) The Commissioner of Police may not delegate the function of classifying information as 
criminal intelligence for the purposes of this Act except to a Deputy Commissioner or 
Assistant Commissioner of Police. 

  (4) A delegation under this section— 

   (a) must be by instrument in writing; and 

   (b) may be absolute or conditional; and 

   (c) does not derogate from the power of the Commissioner of Police to act in any 
matter; and 

   (d) is revocable at will by the Commissioner of Police. 

Under section 44 of the Casino Act, the licensee can bar a person from the casino for a period 
specified in the order or on any reasonable ground. The barring order may be made for a period of 
up to three months unless made by agreement with the excluded person, in which case it can be 
for the agreed period or for an unlimited period. 

 Barring orders made by the licensee of the casino are subject to review by the Liquor and 
Gambling Commissioner, who may confirm, vary or revoke the barring order. The following barring 
mechanisms also exist in respect of the casino: voluntary barring by the Independent Gambling 
Authority under section 15B of the Independent Gambling Authority Act 1995; barring by the Liquor 
and Gambling Commissioner under section 45 of the Casino Act; and barring by the casino 
operator under section 125 of the Liquor Licensing Act 1997. 

 The Commissioner of Police casino barring orders were first discussed at the meeting of 
the Ministerial Council for Police and Emergency Management in late 2001, at which time a 
national system was proposed for sharing information with police in other jurisdictions to enable the 
Commissioner of Police to bar a person from the Adelaide Casino based on information provided 
by police from other jurisdictions. 

 In contrast to the position in other jurisdictions in Australia, the Commissioner of Police 
does not currently have the power under the Casino Act to initiate a person's exclusion from the 
casino. This is despite the fact that the Commissioner of Police is better placed than either the 
casino operator or the Industry Regulator to make an informed decision about barring orders that 
target criminal activities, particularly money laundering. 
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 The existing casino barring provisions are focused on problem gamblers and not 
preventing criminal activity. Government amendment No. 5 inserts a new section 45A and part 4, 
division 7, of the Casino Act. New section 45A gives the Commissioner of Police the power to bar a 
person from the casino by written order for a period specified in the order on any reasonable 
ground. Subject to nondisclosure of criminal intelligence, a barring order must set out the grounds 
on which the order is made and the barred person's right to have the order reviewed. A copy of that 
order must be served on the barred person and on the licensee, along with information that 
identifies the barred person. A barred person who enters or remains in the casino while a barring 
order is in force is guilty of an offence. Reasonable force may be used to eject a barred person 
from the casino. 

 The Commissioner of Police may delegate his power under section 45, but only to a deputy 
commissioner or assistant commissioner of police. Amendments to section 65 of the Casino Act 
will ensure that a barred person has the right of appeal to the Independent Gambling Authority for 
the review of a barring order made by the Commissioner of Police. As with the power to bar under 
the Liquor Licensing Act, the Commissioner of Police will be able to rely upon criminal intelligence 
when determining whether to make a barring order in relation to these matters. Criminal 
intelligence will be protected from disclosure in the same way as it is protected under the Liquor 
Licensing Act provisions. 

 The Hon. J.M.A. LENSINK:  Will the minister confirm the advice I have received from the 
government that South Australia is the only jurisdiction not to have these provisions? Will the 
minister confirm whether all other states and territories already have this in force under their casino 
legislation? 

 The Hon. G.E. GAGO:  I am advised that we are the only jurisdiction without these 
provisions. 

 The Hon. J.M.A. LENSINK:  Will the minister confirm that these provisions are identical to 
or a duplication of the Liquor Licensing Act as amended by us? 

 The Hon. G.E. GAGO:  I am advised that substantially they are the same. Obviously, the 
appeal provision is slightly different because the appeal goes to the IGA, not the Liquor and 
Gambling Commissioner. 

 New clauses inserted. 

 Long title. 

 The Hon. G.E. GAGO:  I move: 

 Long title— 

 After 'Liquor Licensing Act 1997' insert: 

 ; and the Casino Act 1997. 

I am on record about this matter. I do not think I need to repeat any of what I said earlier. 

 Amendment carried; long title as amended passed. 

 Bill reported with amendments. 

 Bill read a third time and passed. 

DEVELOPMENT (PLANNING AND DEVELOPMENT REVIEW) AMENDMENT BILL 

 Adjourned debate on second reading. 

 (Continued from 12 November 2008. Page 693.) 

 The Hon. B.V. Finnigan interjecting: 

 The Hon. M. PARNELL (21:11):  I have been invited by the Hon. Bernard Finnigan to 
support the bill unreservedly, and it will come as no surprise to him or anyone else that I do have 
some comments to make about this legislation. The planning review that gave rise to this bill is a 
very far cry from the planning review that was initiated by former premier John Bannon back in the 
early 1990s. That earlier planning review was absolutely chock-a-block with community 
consultation and engagement. There was well over a year of workshops, focus groups, stakeholder 
consultation and public meetings. 
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 The people of South Australia were invited into a process and they were asked to present a 
vision of what they wanted for their cities, towns, suburbs, communities and regional areas. We 
were invited to tell the government what we wanted South Australia to be like in 30 years. Some of 
the vision that came out of that process has ever so slowly started to be adopted; for example, the 
vision in relation to public transport is now at least on the agenda, if not in fruition. The current 
planning review, on the other hand, was a very narrow and selective process that had its outcomes 
predetermined by the government's very clear agenda to make development in this state cheaper 
and faster. 

 The government got the outcomes it wanted and, with this bill, we are starting to see those 
outcomes implemented. If anyone doubts my analysis of the process, just have another look at the 
second reading explanation because it is dominated by the claims of the vast sums of money we 
will make or save by reforming the planning system and cutting what the government describes as 
'red tape'. However, planning and development control is not just the domain of the development 
industry: it is the framework around which and within which our communities exist. Therefore I will 
always advocate that people should be engaged as much as possible, because it is us who must 
live, work and play in the environment that is shaped by planned use, planning and development. 

 Our children and our grandchildren will inherit that environment from us. In fact, 
empowering the community to engage in these debates is what I spent 10 years of my life doing 
before coming into parliament. I do not accept the adequacy of the process the government has 
gone through to get us to this point. It does distress me somewhat to see that the momentum in 
planning law reform is all in one direction, and that direction is to disempower the community and to 
disempower local democracy as expressed through our local councils. I am reminded that one of 
the first bills with which I had to deal when I came into this place was a bill to remove the bulk of 
elected members from development assessment panels. 

 That legislation, back in 2006, was promoted by the government largely on the basis that it 
would free up those elected members to be able to concentrate on writing planning policy. That 
was regarded as a more appropriate role for them rather than them all sitting on a development 
assessment panel to determine the fate of a rumpus room or a carport. In fact, in his second 
reading explanation on that development panel's bill, on 2 May 2006, the minister said: 

 The suite of proposed bills increases the role of elected members in strategic planning, policy review and 
representing their constituents in their elected member capacity without a conflict of interest. 

Now we find that the government is undermining even that role by providing that state government 
regulations should prevail over any inconsistent local planning rules set out in a council's 
development plan largely written by those elected members in conjunction with their staff. 
Apparently it is not enough for the state government that it has a right of veto over council 
development plans. 

 The government also wants to be able to veto those plans en masse by passing 
regulations that undermine the specific local council planning policies. My position in planning is 
always to prefer the specific over the general. In other words, if people have sat down and thought 
about appropriate planning rules for particular types of development in a particular location, then 
that level of specificity should prevail over a general principle written by a state government and 
incorporated into statewide regulations. 

 The other reason that I prefer council development plans to prevail over government 
regulation is that those plans, through the development plan amendment process, go through 
public consultation. People have the right to make submissions, a public meeting is mandated and, 
at the end of the day, they even go to a standing committee of parliament. Regulations, on the 
other hand, may or may not go through any process of public consultation and the only tool that we 
have available to us for reform is the very crude one of disallowing them at the end of the day. As 
members know, disallowance is not retrospective and bad regulations can cause harm and do 
damage until they are, in fact, disallowed. The process of writing planning policy through 
regulations is a crude one, it is a one-size-fits-all approach and it does not enable the nuanced 
response that you can have with a council development plan amendment process. 

 In relation to the package of measures that is before us, I support some aspects of it. I 
support the initiative of taking some very minor forms of development outside the planning system 
and freeing up town planners for more important work. I think that it makes sense that the solar 
panels on your roof, or the rainwater tank in your backyard, or the shadecloth over your barbecue 
area do not have to go through the full gamut of planning approvals; so that aspect of the reforms I 
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think is appropriate. People might argue whether too much is caught by this new category of 
exempt development, but nevertheless the process, I think, is a good one. 

 Most of the controversy around these reforms has been in relation to the so-called 
residential development code. The bill that is before us does not actually refer to the residential 
code, but it is, in effect, enabling legislation because it opens the door to allow for the code to be 
introduced through regulations. The bill itself does not prescribe the code, but allows for the code to 
be prescribed. 

 A version of the residential code was distributed for public consultation some months back 
and it received a great deal of criticism from many people in the community, from the planning 
profession and from local government. Another version was provided to us yesterday and that 
contained some improvements but in my view was still inadequate, and yet a further version was 
provided to us an hour or so ago. I have had a quick look at that, but again the improvements are 
very incremental and the objections that I have to the code remain. 

 The effect of this residential code is to provide that certain quantifiable requirements in 
relation to things such as open space and site coverage, setbacks and car parking are met, then 
approval is virtually automatic. It is what has been described as a tick-a-box approach, and once 
those boxes have been ticked, then whatever other requirements might exist in a local council's 
development plan are overridden. Why I find that situation unsatisfactory is that development plans 
increasingly are reflecting better environmental practices in terms of the orientation of buildings on 
their sites, water-sensitive urban design, solar access, minimum sunlight requirements for habitable 
rooms, amongst other things. That good work is being undermined when you have a residential 
code that simply requires a developer to tick a few boxes—and it is only a few—and then they do 
not need to go through the rest of the development plan in the design of their development. 

 Under the government's proposals, these important environmental matters are either 
ignored entirely or left to the Building Code of Australia to pick up, which it generally does not pick 
up not only because the Building Code of Australia is still overwhelmingly about building safety 
rather than about social or environmental performance but also it only comes into operation at 
building approval stage, which is generally after planning approval. It is a very crude method of 
ensuring the environmental quality of new buildings to rely on the Building Code of Australia. 

 I will refer briefly to some of the contributions that have been made in relation to the 
residential code. I have a very large folder full of submissions, but I will refer briefly to a few. One to 
which the government should have paid more attention than it did was the submission from the City 
of Onkaparinga. In their lengthy submission to government of 18 September 2008, they pointed out 
the following problems, as they saw it, with the residential code. 

 Under the heading of qualitative assessment, they pointed out that the code does not 
contain any qualitative assessment criteria and that the absence of such criteria has the potential 
for development to negatively affect the amenity of a locality. It is all about quantitative 
assessments. In other words, how many metres it is set back from the boundary, how high it is and 
how many car parking spots it has. None of the qualitative aspects are included. Under the heading 
of urban design and sustainability, Onkaparinga goes on to say: 

 None of the Code's performance criteria seek good urban design by incorporating issues such as 
sustainability principles, building orientation or building materials. This also has the potential for development to 
negatively affect the amenity of a locality and consideration should be given to incorporating these matters in 
performance criteria. 

 The reforms seek to move to quantitative assessment of residential development, rather than assessing 
against qualitative measures as currently exists. If the Code is to be implemented, additional work must be done to 
ensure that the Code provides clear guidance to applicants and the community. 

 The Code does not contain any performance criteria that prescribe appropriate construction materials nor 
does it seek high standards of urban design incorporating sustainability principles such as appropriate solar 
orientation. Given the Government's position on climate change and the need for environmental sustainability, it is 
surprising that this issue is not addressed by the Code. Further, the ongoing affordability of maintaining a house 
should be a consideration of the government in its push for affordable housing—simple measures such as solar 
orientation greatly improve the ongoing costs of maintaining a home. 

There you have the views of Onkaparinga, and those views are reflected in a large number of other 
submissions from individual town planners, other local councils, planning academics and 
community groups. The Planning Institute of Australia put out a media release on 12 September 
and it picked up the themes of Onkaparinga by saying, for example: 
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 In its current form the Code fails to adequately deal with important issues of concern to the community 
including sustainability, climate change, character and overshadowing. 

The Planning Institute's media release and submission to government points out the potential 
community backlash that will arise from implementation of an insufficiently prepared code. It points 
out that rallies on the steps of Parliament House complaining about the code will effectively see 
more disputation in the suburbs as people realise developments are going on around them that are 
inappropriate, of low quality and about which they have no say. 

 I took the unusual step myself of lodging a personal submission to the planning review on 
the residential code and, whilst I will not read out that submission, the conclusion that I came to—
and this is the conclusion of many other people who made submissions—is that the government 
should go back to the drawing board and rewrite the residential code following further public 
consultation. I also suggested to government that this will necessitate putting back the proposed 
implementation dates to make sure the community does have a genuine opportunity to have a say. 

 Within the past few days I have also had a submission from the Local Government 
Association, and I will refer to that towards the end of my contribution because it has some specific 
points about specific clauses in the bill. One of the issues raised by the introduction of a residential 
code is that the amount of information required of developers before they get their approval will be 
fairly strictly limited by the regulations. Under the current regime, schedule 5 of the development 
regulations sets out the types of paperwork and information that you have to provide to your local 
council before you can get approval. It includes plans and specifications drawn to a certain scale. 

 Under the government's proposed regime, it will have a system where, once a person has 
provided that information, no further information is needed. In fact, the bill that is before us provides 
that councils are not allowed to ask for further information once the basic minimum has been 
provided under schedule 5 of the development regulations. There are some minor additions to that 
information that must be provided. One is in relation to significant trees. The developer has to 
identify up front whether there is a significant tree on the property. One that I have just seen in the 
past day is information about whether the site might be contaminated. There are still many 
important things that a council needs to know which should be provided but which will not be 
required to be provided under this regime. 

 One clear example would be that there is no obligation on a developer to disclose the 
existence of any native vegetation on a site. Many members might think we are primarily talking 
about the suburbs of Adelaide and that there is not much native vegetation left, so why would you 
encumber developers by having to disclose whether there is native vegetation? However, I point 
out to members that the whole of the City of Onkaparinga, including its suburban parts, is covered 
by the Native Vegetation Act. 

 There is currently a bill in another place which will get here very soon and which proposes 
that the whole of the Mitcham Hills will be covered by the Native Vegetation Act. The suburbs of 
Belair, Bellevue Heights, Blackwood, Coromandel Valley, Craigburn Farm, Eden Hills, Glenalta and 
Hawthorndene will all be covered by the Native Vegetation Act, yet the residential code is proposed 
to apply to those suburbs and developers will not need to disclose whether there is any native 
vegetation. As a resident of Mitcham Hills, I can tell members that there is some good vegetation 
left, much of it in backyards, and our development authorities need to know where it is if we are to 
have any chance of protecting it. 

 So, the failure of the proposed regime to ask questions, such as native vegetation, does 
remove opportunities to preserve those important remnants, and I say that is not good enough. 
Similarly, I think that trying through legislation to limit the number of questions a council is allowed 
to ask developers is putting an unfair restriction on a council's ability to do its job properly. 

 In relation to the legislation itself, I have a number of amendments on file, and I will very 
briefly outline the effect of those amendments. However, I will refer first to the submission that was 
made by the Local Government Association. The LGA has pointed out three clauses, I think, of 
what is a fairly short bill, it is unhappy with—clauses it says need amendment or further 
consultation. 

 For example, in relation to clause 5; the LGA summary is that it does not support the 
amendment in its current form and that it needs more work. Other sections the LGA does not 
support at all. For instance, the LGA does not support clause 9 (the amendment of section 41, I 
think). The LGA concludes its submission by making a plea for better consultation on the 
regulations because the regulations is where the residential code will eventually find its home. 
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 I have five amendments on file. I will speak to them in detail when we get to the committee 
stage, but I will give members an idea of their subject matter. My first amendment is very straight 
forward. It provides that, if a matter goes on appeal to the Environment, Resources and 
Development Court because of some requirement that has been imposed by an outside body (for 
example, the EPA is one body that has a legal right to impose conditions or to direct refusal of 
certain types of development), that both that body and the local council need to be parties to the 
appeal. That is pretty much the current regime. My amendment is a very minor one. Basically, I 
have just tried to close a potential loophole that would have enabled the Environment, Resources 
and Development Court to exclude a local council from being a party to that appeal. I hope that 
amendment will not be controversial. 

 My second amendment basically provides that, where a local development plan is 
inconsistent with the government's regulations, that local specific plan should prevail. I know that is 
a clause the government will not like, because the purpose of this bill is to undermine that local 
planning regime. I am trying to preserve some balance and trying to keep those locally written, 
local planning rules at the forefront and have them prevail over state government regulations. 

 My third amendment is one that has attracted a bit of interest in the media in the last 
couple of days, and that is a provision in the government's bill that will make it illegal for a local 
council to consult its citizens over certain types of development. It is a remarkable provision in the 
legislation; it basically provides that the council shall not consult citizens (shall not consult 
neighbours, for example) in relation to what is described as a category 1 development. 

 Members who are not as steeped in planning law perhaps as I am might think that all 
sounds like gobbledegook. However, category 1 developments are the bulk of residential 
developments in the state, and generally there is no obligation on a local council to consult 
neighbours or anyone else about it. Nevertheless, some councils do decide to let their citizens 
know what is going on in their neighbourhood, and that is an appropriate thing for councils to do in 
some circumstances. 

 I know that some of the judges of the Environment, Resources and Development Court do 
not like that approach. They take a very pragmatic view and say that you should not consult 
anyone and raise their hopes unless they have some legal ability to do something about it if they 
are unhappy with the outcome. They say that you do not want to raise the expectations of people 
by consulting them if they do not have, for example, appeal rights. 

 I think that is a very weak excuse, and I think it is a poor reason not to consult local people 
in relation to development. My amendment does not force councils to consult anyone; but it seeks 
to remove what I think is a silly government provision which makes it illegal for a council to consult 
neighbours of certain types of development. 

 The fourth amendment is a fairly straightforward one. I am seeking to delete the provisions 
of the bill that stop councils asking questions of developers. If council members need more 
information to assess a development, I say they should be able to ask the questions, and if they 
need to ask twice, let them ask twice. If the answer that they are provided with in the first instance 
is inadequate, let them ask again. The way the government has drafted this bill, in relation to some 
types of development you are not allowed to ask any questions at all, in relation to other types of 
developments, you get one bite of the cherry and, regardless of the quality of the answers, you 
cannot ask a second round of questions. 

 The response is likely to be, 'Well, if a council is unhappy with the responses it gets, it will 
simply refuse the development. It will simply say no.' But councils will be loath to drag too many of 
these applications through the courts through an appeal process. Basically, these measures are 
designed to discourage councils from seeking too much information and to say yes to development 
instead. 

 My fifth and final amendment relates to the question of what the consequences should be 
where a council is tardy in approving a development. The government's bill provides that if the 
development is not approved within a 10-day time limit, then it will be regarded as a deemed 
refusal, and the council will have to refund all the development application fees. 

 I can probably live with the first part of that. If it is a fairly straightforward development and 
the council has not approved it within the time frame, then a deemed refusal makes sense, and the 
disgruntled developer can go to the court and get a second opinion. However, having to refund 
hundreds or thousands of dollars worth of fees is not an appropriate response because, at the end 
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of the day, that will lead to developers effectively getting their development approved, albeit 
through negotiations in the environment court, for free. 

 The final point that I would make in my second reading contribution is that we will be urged 
by the government not to be too worried that the residential code is not in final form before we pass 
this bill. What we will be told is what we are always told when regulations are involved, and that is 
that it is our job as a parliament is to pass the bill and we should leave it up to the executive to pass 
the regulations, that we should not hold up the act just because the regulations are not ready. 

 I am generally supportive of that type of view when you look at regulations or delegated 
legislation as the fine tuning of laws that we create. When you learn this at law school, they usually 
give you the example where the regulations set out the admission prices for the zoo, for example—
a level of detail that the parliament does not need to get into. That is the role of delegated 
legislation. 

 However, this residential code and the delegated legislation that we are inviting the 
government to implement through this act is not just admission prices or fine detail. It goes to the 
heart of the system. These regulations determine what types of development have to be approved, 
what types of development have to go through a thorough process, and what types of development 
go through very little process. 

 If anyone is in any doubt as to how significant these changes are, we are talking about 
70 per cent of development in the state effectively being rubber-stamped through a 'tick-a-box' 
process through the development code and that is what the regulations will do. So whereas I 
usually say I am happy to pass the bill and we will trust the government to write good regulations, I 
am far less inclined in this situation to allow that to happen. 

 I accept that the government is still fine tuning the residential code and I am happy for it to 
spend more time fine tuning it and spend more time consulting the community about what should 
be in the residential code. If that means that we do not deal with this legislation this week, if that 
means that we wait until we come back in February when there has been proper consultation, then 
so be it, because the consequences of leaving things out, the consequences of getting this wrong, 
are that we could end up with a far worse urban form. We could end up with boxes made of ticky-
tacky that all look just the same because the residential code does not have the qualitative aspects 
that our current development plan has. 

 I support the second reading of the bill, but I do want to see the response to my 
amendments and I do want to see the government's proposed process of consultation over the 
code before we take it further. 

 The Hon. J.A. DARLEY (21:40):  I rise to indicate my support for the bill, and commend 
the government for its planning reforms in seeking to streamline the planning process. For too long 
we have allowed councils to delay applications for even the simplest additions. This is not only 
frustrating for homeowners and builders: it takes up valuable council time and resources that could 
be better spent elsewhere. 

 I would have liked to see an amendment to clause 9, the new provisions to section 41, that 
applications will be taken to be approved rather than refused if the application is not determined in 
time. Under the government's bill, if an approval is not granted within time it is deemed to be 
refused and an applicant will be required to go to the ERD Court. It would be in the spirit of this 
whole push for planning reform in terms of approving new developments and additions to deem, as 
much as possible, applications not determined in time to be approved rather than refused. I 
acknowledge that there are problems with this; however, I understand that under the new 
provisions of section 41, if an application is deemed to be refused because it is not decided in time, 
the application fee is refunded and the applicant can apply afresh. I see this as a positive step that 
saves time and money if an appeal to the Environment, Resources and Development Court is not 
warranted. 

 My personal experience with councils, particularly regarding planning approvals, has made 
me quite cynical about their ability or even willingness to determine assessments within strict time 
limits. In a recent discussion I had with the Premier, I understand that he too has experienced the 
frustration of waiting for council approvals in the past. I am hopeful that this bill will enable 
government to cut through red tape and streamline and simplify the cumbersome planning process 
for all parties. 
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 The Hon. SANDRA KANCK (21:42):  Although I am speaking to this bill tonight, I will not 
agree to progressing it beyond the second reading this week because I, my party, and many 
community organisations need time to study, discuss and digest the implications of the draft 
regulations upon which the bill stands. We received the first copy of those regulations yesterday 
afternoon and we received a second, replacement copy just half an hour ago. It would be an 
extremely poor process for government to try to ram through this legislation this week, given that 
we have effectively had the bill in our hands for only three sitting days and the regulations for 
perhaps just one sitting day. 

 I would like to see this debate resumed in the new year. As members know, I will not be 
here at that time to debate it and I would therefore lose the opportunity—which I would like to take 
now—to berate the government for what I see as a very shortsighted, unsustainable and 
undemocratic approach to urban development and planning. This bill is part of an urban planning 
package which is, I believe, fundamentally flawed. First, it is designed to facilitate population 
growth at a time when we cannot provide even enough water for the existing population; secondly, 
it pushes the boundary of the city out onto productive farming land and native vegetation at a time 
when food and oil are becoming more expensive and biodiversity is under threat; thirdly, it is based 
on the delusion that there are simplistic, tick-a-box fixes for urban planning dilemmas; and, finally, it 
seeks to reduce the rights of residents and the autonomy of councils. 

 Urban development is not simple, even though the government seems to think that its 
proposals will make it so: it is complicated and it has long-term effects. 

 Apparently simple matters , such as how close a fence should be sited to a wall, can turn a 
much-loved room or verandah from a warm sun-drenched winter refuge into a cold and dark 
corner. Many people in our community cannot afford to move when insensitive development ruins 
their quality of life; they are just stuck with it. 

 Every development is different. Paradoxically, the tick-a-box system proposed by the 
minister is much better suited to the quarter-acre block. When almost every house was situated in 
the middle of a large yard and all the neighbours were single-storey, issues such as overshadowing 
and hammerhead developments were much less important. High-density housing means that every 
development decision made by the neighbours has more impact, and development choices for 
each site become more varied and more complex. 

 The quasi-jury system of development assessment panels, which brings a mixture of 
professionals and lay people together to consider development proposals, may not be perfect but it 
is possibly the best tool we have. It is cumbersome and slow sometimes, but I believe that local 
councils are best placed to streamline development applications in a way that suits their area rather 
than be dictated to by a one-size-fits-all system devised by distant bureaucrats. 

 The case of Unley city council, which is able to achieve higher population density than 
those envisaged by the state government, is a case in point. I understand, however, that the 
minister is causing a degree of frustration by refusing to approve the Unley council's DPA. I know 
that sometimes councils need a push, but that can be done by mandating a default system based 
on broad performance indicators and stepping in only when councils fail to meet those targets. 

 This brings me to the issue of residents' rights. People should have a right to be consulted 
about matters that affect them, but this legislation will remove any expectation of that. The 
regulations will almost certainly further diminish those rights simply because they reduce the 
possibility of representation and redress at the council level and reduce the greatest sensitivity that 
often results from local knowledge. 

 I note the comments of the Hon. Mark Parnell in relation to the requirements in this bill that 
state that councils must not consult. Only a fortnight ago the minister and I and the Hon. David 
Ridgway were at a Planning Institute breakfast where the annual report card on government was 
presented. The area in which this government almost failed and where it achieved the lowest rating 
was in respect of consultation. What this legislation does is to enshrine even less consultation. The 
mistakes are already there in the past in respect of failing to consult, and this legislation simply 
makes that worse. 

 I am also concerned about the selective use of evidence to justify this initiative. The report 
provided with this legislation put forward what I assume to be the strongest arguments for this bill 
and the regulations. There are two points to be made about this, and the first is that all the 
arguments are economic. Sustainability, a sense of community, safety for elderly people and all of 
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the other aspects of life that can be affected by development are not seen as relevant; something 
like sunshine is not really part of it. 

 Secondly, the figures that are given to back this position seem excessively positive. The 
changes are purported to produce a benefit of $75.6 million to applicants and local government—
not $75.4 million but $75.6 million. The claimed financial benefits will include $16.6 million for 
private citizens and $49.6 million to industry. The figures are provided with such precision, such 
incredible precision, that I think it is almost impossible precision. 

 It is claimed by the government that the gross state product will rise by $3.4 billion to 
$4.9 billion over five years as a consequence of this legislation. That is an extraordinary claim. Of 
course, according to the government, there will be no downside, no amenity will be lost, no solar 
panels overshadowed, and there will be no increase in neighbourhood disputes. I suppose we 
should say that pigs might fly. 

 If one believes what the government has to say, we should be rejoicing but, unfortunately, 
these figures and claims represent an extravagant attempt to gild the lily. The powers in this bill 
rest on the regulation. As I said, we received our first copy yesterday afternoon and our updated 
copy just half an hour ago. 

 If the government intends to push this bill through by the end of the week, it means that, 
tomorrow morning, those of us who do believe in consultation will have to try to get copies of that 
bill, which we do not have in electronic form, and get them out to all voluntary community groups. It 
assumes, therefore, that all such groups will be able to get together tomorrow night in their 
respective suburbs and have meetings to discuss the regulations of this residential code. That is 
absolutely unfeasible. You cannot turn around and say to voluntary groups, 'You must do this 
under the conditions and timeline that this government sets.' 

 I believe that the model developed by the government, as shown in this bill, is both 
underdone and oversold. We should recognise that the piper calling the tune is the development 
industry, and we in this parliament ought not to be at its beck and call. The devil will be in the detail 
and the implementation of the regulations, and I think there will be a lot of devil here. 

 In attempting to solve problems such as a shortage of planners in local government, I fear 
that this new approach will create a new set of problems, and it is increasingly undemocratic. At 
this stage, I indicate guarded support for the second reading, provided the government does not 
push it beyond that. I know that the government has said from the outset, when the planning review 
reported, that it intended that all of this should be in place in March; that can still happen. 

 We can still have the opportunity, over the next two months, to consult with community 
groups and then, when parliament resumes in February, there is a month in which the bill can get 
through this place and the House of Assembly, and the government can still effectively have its 
own way in getting the new structures in place by March. I appeal to the government to see the 
sense in having that sort of consultation and not forcing this legislation through this week. 

 The Hon. D.W. RIDGWAY (Leader of the Opposition) (21:53):  I rise on behalf of the 
opposition to speak to this bill, on which a number of comments have been made by previous 
speakers, and I hope I do not cover too much of the ground already covered. 

 The Hon. Sandra Kanck:  If you repeat it we'll like it. 

 The Hon. D.W. RIDGWAY:  I am sure; and I can identify whose comment it was, and you 
can clap and cheer. As members who spoke prior to me said, the actual amendment bill is a 
relatively small bill containing only a handful of amendments which, as the Hon. Mark Parnell said, 
are enabling provisions for the residential code, which has been the subject of much discussion. 

 It is interesting to look back at a little history of the planning review. I have to admit, as the 
shadow minister for urban development and planning, that it became apparent to me that the 
planning system was probably in need of a major review and overhaul. I have to say that I was 
hoping that the government would not do anything so that our policy going to the next election 
would be that we would undertake a significant review. I was, I guess, a little annoyed, but also 
pleased from the state's perspective that the government had announced its review. 

 On Tuesday 19 June 2007, in a ministerial statement, the minister announced that he was 
instigating his planning review. I certainly will not read all his ministerial statement, but at one point 
he stated: 
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 Parliamentary secretary to the Premier, Michael O'Brien...will chair the steering committee. The committee 
membership will include a number of people, including Michael Hickinbotham, Fiona Roche, Grant Belchamber...Tim 
Jackson, Stuart Mosely...and Jamie Botten. 

He went on to say: 

 The steering committee will report progressively to the government during the course of the review to 
ensure early adoption and implementation of recommendations for reform. It is expected that the steering committee 
will complete its work by the end of this year. 

That was in 2007, so I think that all members of this chamber expected the committee to report by 
the end of that year. I have not been able to find it in hard copy (but I have a very good memory) 
and I think that on another occasion (it may well have been in response to a question or a Dorothy 
Dixer from one of his own team) the minister said that the steering committee would report by the 
end of 2007 and that legislation, if required, would be introduced early in 2008 and be through the 
parliament and in place by, roughly, 1 July 2008. Clearly, in this instance, the government has not 
kept to its time frame. 

 It is interesting to note that today the minister issued a press release in relation to this 
code, entitled 'Residential development code to slash red tape'. He stated that they released the 
draft code in June, which was when they had hoped initially to have all the recommendations from 
the steering committee in place. They released the draft code in June, and that is what the number 
of stakeholders, including the Local Government Association and the development industry, 
understood. Members may have just seen me on the phone; I was speaking to the member for 
Unley, who had just been to a focus group, the Save our Suburbs group. The government 
consulted with a whole range of stakeholders in the community on this draft residential code. 

 The minister's press release today states that the significant changes they have made as a 
result of this consultation should allay many of the legitimate concerns raised by local government, 
industry and community groups in the five months since the discussion draft of the code was first 
circulated for public consultation. He goes on to say that the final version of the residential code is 
to be established through new regulations that rely on amendments to the Development Act that 
are before parliament, which are the ones we are talking about today. He goes on to say: 

 To ensure an informed debate on these much-needed reforms, the Government is also providing MPs with 
a draft of the regulations required to enforce the Residential Development Code. 

Members have said this evening that they have received a copy of that release, which was 
produced at 4.51 today, and it is interesting that we get it in the last week of sitting. We have 
private members' business tomorrow, and we sit at 11 o'clock on Thursday morning. We have the 
initial draft, when the government was happy to consult for 5½ months, but we are now getting not 
much more than 5½ minutes to consult on this final code. 

 The Hon. P. Holloway interjecting: 

 The Hon. D.W. RIDGWAY:  The minister asks, 'What other bill have we got the regulations 
on?' From discussions I have had with the minister, he was well aware that, from the opposition's 
perspective, he has its in-principle support; in fact, many of the planning review intentions are well 
supported by the Liberal Party. We released a policy principles document earlier this year, before 
the government announced a lot of its planning initiatives.  

 I have made the minister well aware from day one that the final draft of the code would 
need to be in our hands, and those of the industry players and the community groups, so that there 
was some comfort that we would actually have a workable document. 

 I think it is worth putting on the record that I spoke to the minister as late as last 
Wednesday, when he assured me that I would have something by Thursday; however, it did not 
turn up at that time. I was a bit caught up with other things on Friday, so I did not contact his office, 
but I did so yesterday and was advised, 'Yes, we had to do a bit of drafting. We actually had two 
versions on Friday, but the person who drafted them was not here and we were not sure which one 
to give you.' Yesterday, I was provided with a copy (version No. 7), on which was stamped 
'Preliminary: subject to change'. This afternoon we get version No. 10, barely 24 hours after I 
received version No. 7. I guess, on the one hand, that demonstrates that the minister's staff and 
parliamentary counsel who are drafting this are working at fever pitch to try to come up with the 
final document. 

 What it indicates, however, is the uncertainty over the past 24 hours, even within the 
minister's staff and parliamentary counsel—about the exact wording and what this document 
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should look like. Even the minister's advisers who spoke to me at 5.30 yesterday afternoon were 
saying that some of the new drafting, some of the new clauses that have been included in relation 
to the previous consultation needed to be, if you like, workshopped or tested to make sure that they 
were actually going to deliver the outcome that the government intended. 

 The minister knows, and the opposition made a public statement a couple of weeks ago, 
that there were some key points that we would like to see in the code, which related to heritage, 
character, set-back and allotment size. I have only just received this document and, like the 
Hon. Mark Parnell, I have had a quick flick through it. It probably addresses a large number of the 
concerns that the opposition had, but I have no idea. I am not a planning expert and I do not have 
the benefit of years of planning and legal work that the Hon. Mark Parnell has had, so I need to 
make sure that this document goes out to all stakeholders so that we can get some comment as to 
whether it has covered the concerns that we have. 

 We have a number of members of the House of Assembly who live in and represent 
electorates that will be impacted, especially the electorates of Unley, Bragg and Burnside, and our 
candidates in some of the other seats are quite concerned that this new residential code could 
impact upon their particular patch, so they, in particular, want to circulate it to the stakeholders in 
their community. 

 It is interesting that yesterday afternoon I received a copy. The Hon. Mark Parnell, and I 
think the Hon. Sandra Kanck,  stated that they received a copy—I think it was version No. 7—but I 
do not believe that industry or the Local Government Association received that copy. I know that— 

 The Hon. P. Holloway:  They had the draft. We had been consulting on the draft. They 
had three months to comment on the initial draft. This is the outcome of it. 

 The Hon. D.W. RIDGWAY:  The minister interjects that they had three months to comment 
on the initial draft. I have a copy of the next draft that the minister's staff provided to me and I rang 
some of those stakeholders— 

 The Hon. P. Holloway:  Name another bill where you have been given regulations to look 
at in this detail. Name one! 

 The Hon. D.W. RIDGWAY:  The minister interjects: name another bill. 

 The PRESIDENT:  The minister is out of order. The Hon. Mr Ridgway will not respond to 
interjections. 

 The Hon. D.W. RIDGWAY:  Exactly. However, I will refer to his interjection because he 
gave me an undertaking that we would receive what we would call the final workable document for 
the residential code. It is, if you like, the nuts and bolts of this planning reform. I know it is unusual, 
and in the past he has resisted, and I thank the minister and his staff for making it available. What I 
am disappointed with is that yesterday, when I had version No. 7, I thought I would ring some of the 
industry stakeholders. They had not seen it, and I could not tell whether any of the concerns that 
they had raised in their submissions to me, or copies of the submissions to the government that I 
had seen, had been dealt with. 

 The Hon. P. Holloway interjecting: 

 The Hon. D.W. RIDGWAY:  The minister is interjecting again. The Hon. Sandra Kanck 
said at the Planning Institute report card meeting that the government was the worst on 
consultation in the nation, and clearly this demonstrates that it is. It is normally the other way 
around: that industry, the Local Government Association and other stakeholders receive it, and the 
opposition is the last to receive it. Often the Independents and minor parties will receive it so that 
the government can perhaps lobby them and get their position, and we are the last to get it. 

 Thankfully, yesterday we were probably the first to get it, and I do appreciate that; however, 
nobody else had it, and we were uncertain of what industry and stakeholders wanted. I warned the 
minister privately, and I do so now publicly, that we needed to have this in advance for the 
stakeholders to be comfortable, otherwise he would have little or no chance of getting it through in 
the timeframe that he would like. 

 I will put on the record that the Local Government Association has up on its website a 
report on the road test, because they road-tested a lot of this residential code, which I think was a 
sensible way to go—to get out among the councils and put it into practice to see how it would 
actually work. My understanding is that this is now a public document and is on the Local 
Government Association's website. 
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 I refer members to page 15 under the heading 'Findings and industry comments' and, in 
particular, the concerns. I will just list a few of them, as follows: 

 concerns that councils might change business practice to frustrate the objectives of the 
reforms and the provisions regarding delegations should be reviewed; 

 concerns were expressed that the Victorian code (the VIC code, which is the one that this 
has been modelled on) became unmanageable because too many standards were 
introduced, and the South Australian system should not become so convoluted; 

 concerns that, if the built form is approved under the code, an applicant would still have to 
run the gauntlet on land division applications and the link between a code approval and the 
eventual certificates of title should be created; 

 a blanket approach to design standards might dismiss the context of locality, but applying 
character was not generally considered a solution to the failure to consider streetscapes. 

 the code did not apply to enough zones; 

 the code does not enforce quality of build outcomes and sets design benchmarks that are 
too low; 

 sustainability is not addressed by the code— 

That is something that the Hon. Mark Parnell raised. It also stated: 

 Limited assessment applications need to be very simple, otherwise builders will not know what to expect 
and confidence will be undermined. 

It then goes on with some other comments and, in particular, a number of conclusions. I will read 
them out, because I think it is important that they are on the record so that people realise that there 
is some confusion—this is draft No. 10—and that is why we need to consult on it more widely. 
These are the conclusions from the Local Government Association report: 

 The following comments pertain to matters that should be considered further to ensure that the objectives 
associated with streamlining the development assessment system are achieved. 

They are as follows: 

 A. A suitable replacement fee should be determined for BRCO and code assessments. 

 B. A specific proactive information program is required to ensure that information requirements for 
BRCO and code applications are understood by applicants and providers of advice to applicants. 

 C. Suggested amendments to the development regulations only enabling councils to request further 
information once should be reviewed in light of the road test findings. 

 D. The code should be redrafted to contain three sections tailored to (i) dwellings, (ii) dwelling 
additions, and (iii) outbuildings. 

 E. The redrafting of the code into three sections should also tailor the information requirements to 
the complexity of the applications addressed by each section. 

 F. The development application form should be amended to require applicants to nominate the type 
of assessment path they seek to be undertaken by the relevant authority (hence streamlining fee 
payment and information provision). 

 G. The code redraft should take into account the matters raised in Appendix 1 and more generally in 
section 4(c)...of this report and ensure the standards are unambiguous in their intent and use. 

 H. A centralised website should be established and maintained clearly outlining the new system, a 
flow chart of the assessment process, the information requirements, the time frames and the 
costs and benefits to ensure that applicants make best use of the system improvements. 

 I. Training and support programs should be provided in relation to the new assessment process and 
internal system and resource changes for councils and the building industry. 

 J. Funding programs for system improvement for regional groups of councils should be considered 
to develop best practice internal assessment processes and systems. 

 K. Significant consideration of the complexities of the limited assessment path is required and a trial 
of the system should be undertaken before formally introducing this element of the reform 
package... 

 L. Delaying the introduction of limited assessment for dwelling additions and alterations should be 
considered until (a) the demand for this assessment path is determined and/or (b) September 
2009 to coincide with the...detached, semi-detached and row dwellings into the code. 
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 M. Consistency between the code and the BRCO and the scope of BRCO developments should be 
increased where possible... 

 N. A review of discretionary state government agency referrals should occur to avoid uncertainty in 
the assessment of code-type applications. 

 O. Systems will need to be developed by Planning SA to ensure that the code adapts simultaneously 
to changes to the zones in development plans. 

There are three more, and I will not take much more time. It continues: 

 P. A review of the development regulation system indicators should be undertaken to implement new 
indicators to measure the consequential changes brought about by the reform package. 

 Q. Consideration of how and when relevant planning matters should be assessed is required in 
relation to code-type applications as required (e.g. assessment of waste control systems, land 
management agreements, significant trees on adjoining land, heritage items adjoining land and 
linkage of subsequent land division applications). 

 R. Further road testing should occur during the introduction of the code of dwelling additions and 
alterations on outbuildings— 

That will be on 1 March 2009, to make sure that there are no further problems with this code before 
its introduction. 

 A whole range of other queries are outlined in that report, but it is available on the Local 
Government Association's website. Clearly it indicates that there is significant concern in the 
community. There is broad support—and certainly the Liberal Party supports it—and most of the 
stakeholders I have spoken to support the concept of a residential code. Even the Hon. Mark 
Parnell—not in the broad sense as it appears—certainly has some support for a residential code. 
He spoke of the Planning Institute of Australia's press release. I attended, along with the Hon. Mark 
Parnell, the gathering on the steps of the Parliament and indicated to the assembled group that we 
supported a residential code, but not the one the government had released in draft form, and that 
we would be looking to make significant changes to it to protect what we see as important parts of 
what makes Adelaide special: our character suburbs, our heritage, our setback, and all the things 
that are important in those areas. 

 We think that it is important for local councils to determine the areas they see as important 
to preserve, because they are the local representatives that are elected to make that decision on 
the ground. On the other hand, I am sure there are areas in every council that are right for some 
sort of renewal, whether higher density or better more modern dwellings. 

 I live in Mitcham and there has been some changes in the short time I have be there, 
where we have seen urban infill and renewal and most of it has been quite sympathetic to the 
surrounding character of the suburbs. There are some buildings in that area that are the cream 
brick, two-storey block of flats—developments which are not in keeping with the general character 
of the suburb and, quite frankly, could be demolished and something with a similar population 
density built there that is more in keeping with the suburb. 

 There are a number of concerns and today at 1.59pm the Hon. Mark Parnell tabled some 
amendments to this bill. All members know that the opposition is not a one man band, and that is in 
fact a great asset; but the parties that have single representatives, like the Hons Mark Parnell, Ann 
Bressington, John Darley and Sandra Kanck, largely can make decisions in half a day on particular 
amendments. Everybody knows the opposition has a rigorous process of looking at these issues, 
whether it be amendments or further consultations, and a committee system whereby we evaluate 
things and make recommendations to our party room. Those party room meetings are always held 
on Tuesdays, and that is the problem with leaving legislation to this late stage. 

 Although this legislation is not complex in itself, with the code tacked on the end of it, and 
now with the amendments moved by the Hon. Mark Parnell, the opposition finds itself in the 
position where it does not have another meeting scheduled and does not have the capacity to 
internally evaluate the Hon. Mark Parnell's amendments nor get feedback from industry 
stakeholders to be able to debate it in the next day and a half. 

 I know that there will be this cry if we do not pass the bill this week that the opposition is 
taking control out of the government's hands, frustrating the parliamentary process. I can see the 
minister now in front of the TV cameras, blaming us and other members of the Legislative Council 
for frustrating the parliamentary process. Clearly, it is almost with contempt that the government 
holds this chamber, to give us this document just a day or so before we get up. 
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 I will throw an opportunity to the minister opposite. We have an optional sitting week 
scheduled for next week and the opposition is more than happy to do that—you laugh, 
Mr President, but this is a serious piece of legislation—if the government is serious about getting it 
through. It has been interesting to hear some of the feedback from industry groups. I suspect little 
phone calls went out and panic buttons were pressed. I was contacted by industry groups saying, 
'How dare you frustrate this. We want this through.' I said, 'Hang on, this is only going through the 
Legislative Council this week. It is not on the House of Assembly Notice Paper, so it is not going 
through parliament until 2009.' 

 But the message that was sent out—and I am not sure by whom—to some of the industry 
players was that the opposition is playing games and will not allow this to pass until next year—and 
then it will be 12 months from the election and we will be in election mode and the government will 
not have the courage to pursue it and it will all disappear and not happen. If that has come from the 
government, it is an outrageous way to try to influence the parliamentary process—by giving 
industry people the wrong information and getting them to ring us to put pressure on us. 

 I have given the facts to the industry people who have spoken to me. They did not have the 
document that I had, so they were quite surprised and quite supportive when I gave them the facts, 
and they believe we should not be processing this legislation this week. We will be happy to come 
back, probably for only one day next week, whether it is Tuesday, Wednesday or Thursday. That 
will give the opposition the opportunity and time to do what it needs to do in looking at the 
Hon. Mark Parnell's amendments and hopefully get some sensible feedback from the stakeholders, 
because we have to get it out. It is past 10 tonight, and we have to get it out tomorrow morning. 
They have to be in a position to evaluate it and check that it fits the requirements of the 
stakeholders. I am sure there will be areas that do not. 

 The Hon. P. Holloway:  If it is amended we will have to do it all again, anyway. 

 The Hon. D.W. RIDGWAY:  I have told the minister and his advisers we all understand 
there will be mild tweaking, but to go from version 7 one day to version 10 in about 24 hours— 

 The Hon. P. Holloway interjecting: 

 The Hon. D.W. RIDGWAY:  The minister says that basically the parameters have not 
changed, but I have not had a chance to compare it. That is the hypocrisy of his comments. We 
received this document only at the last minute. As I said before, I warned the minister that we 
needed to have it in advance. I am sure there have been some difficulties in getting the information 
together and drafting it, but I did warn him that it would be a problem if we did not see it in advance. 
I know it is unusual to see regulations prior to passing a piece of legislation. 

 I have not spoken to the clauses, but I will do so at a later date. However, I indicate to the 
minister that we are prepared to sit one of the days next week or how ever many days it takes. I do 
not think that is an unreasonable demand to make—an offer, if you like—to facilitate the 
government's time frame. If the government is not prepared to sit next week, we will deal with this 
in the first week of February 2009. Given that I have not made any comments on the bill itself, I 
now seek leave to conclude my remarks later. 

 Leave granted; debate adjourned. 

 
 At 22:19 the council adjourned until Wednesday 26 November 2008 at 11:00. 
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